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8TATUTB8  AND  CONSTITUTIONS  CITED,  CONSTBUED,  ETa 


11  BUi.  ohap.  B.    Fraud  ulent  trenif era I 

U  Oar.  n.  chap,  24.    Quardtan I 

■  Geo.  IV.   earner's  Act ] 

1  Wm.  IT.  chap.  88.    Ctairier'a  A« 1 

lllftI8Tlct.ohip.H8,l48.    ChaDcerr Improve' 

8B*2SV[et.obap.  80.    Debt*  to  sWokholdenll 
1880.    Rmplorer'sLlabllltjAct < 

United  States. 
Oanttitutien. 

Art.  1, 1 8.    Oomnicree I 

I.t4.    Impeaobment t 

Amend.?.    JuryLrlal ,,„ 1 

18,11.    iDTOluntari' aarvltude _.  4 

Statutet. 

UI0,8ept.tI.    Orantof  laud  to  OreooD 1 

WL.RA. 


SwltnlBtataU*. 

I  888.   FroouHns  teatlmoDf « 

886T.    MexICHD  dollare IBS 

4281.   OuTler'BllabHItrforlaaBor  trlDketa..  US 

B181   PowerotbaDk SU 

Al»b&ina. 

Code,  1878. 

14488.    niecaJ  dlMOUDU _      80 

Code,  1886. 

H18e»-T4.    Levroogtock 808 

t   awa    Brnplojer's  Act 460 

ata.    llleiral  dksoouQta tO 

Man^fletd't  Digett. 
IHBt.   Power  to  ooDdemn  land  for  aide  traOka   10 


Citations. 


Art  11,  S 11. 
114. 

S0,S18. 


Property  of  married  women. 
>DiDitlng  Bex  dlsorimiaatloQS. 


California* 

Qmslttutian, 

Police  refiriilatioDS. 

Proi 

Pro! 

Statutes. 

18B0,  Apr.  10.    Conoeming  conveyanoes 

17,  p.  254.    Management    of    wife's 
property 

Civil  Code, 


I  888. 
1007. 
1187. 
8135. 


Lateral  support. 
Prescription 


Oonveyance  by  married  woman. 
BCaturity  of  siffht  draft 


Political  Code, 
11798.    Dismissal  of  school  teachers 

Code  of  Civil  Procedure. 
1660.   Affidavit  to  show  misconduct  of  Juror., 

Colorado. 

Constitution. 
Art  2, 114.   Savlnir    private  property   ftrom 


701 
708 
701 


704 
708 


781 
782 
704 
681 


196 


099 


public  uee. 


242 
242 
288 
242 
.242 
:f42 


824 


S 16.  Compensation  for  property  taken 

10,  6 18.  Interest  on  public  funds 

16,9  6.  Watercourses 

I  6.  Appropriation  of  water 

7.  Right  of  way  for  ditches 

Statutes. 
1886, 1 2,  p.  20L    Eminent  Domain  Act 

Millsi  Annotated  Statutes, 

1 1508.    Death  from  negligence  of  railway  com- 
pany  

Connecticut. 

General  Statutes. 

1 1168.    Exemption  of  curtesv 

8064.    Exemption  from  judgment  lien 828 

Florida. 

Lates, 

Obap.  1688.    Mechanics*  liens 

8042.    Mechanics*  liens 

Bevised  Statutes. 
H  661, 666.    Name  of  municipal  corporation.. 

McClellan's  Digest. 
Pp.  246, 247.    Kame  of  municipal  corporation 


68 


421 


421 


6eorg^ia« 

Statutes. 

1788,  July  8L    Richmond  County  Academy 

1786,  Aug.  14.    Provisions  for  Richmond  Acad- 
emy  

1884,  Dec.  22.    Income  of  Richmond  Academy 
1880-81,  p.  166.    CrossiDg  railroad  bridge 

Code, 
I  796.    Tax  exemptions. 


1689p.    Crossing  ra i Iroad  bridge 

2291.    Eviction  of  tenant  holding  over. 


2974.  Libel 
IS  4077-4081.    Eviction  of  tenants 
15182.    Tax  exemptions 


167 

168 

158 
417 


158 
417 

4U 
634 

40 
168 


Illinois. 

Constitution. 

Art  2l|  I IL    Corruption  or  forfeiture  by  con- 
viction  

Bevised  Statutes,  1874. 

Chap.  1, 9  24.   Writs  of  error  by  executors  .... 
8, 1 125.    Writs  of  error  by  executors... 

Bevised  Statutes,  1889. 
Ohap.  22, 1 14.   Service  of  process  in  chancery 
80L.R.A. 


149 


160 
160 


261 


Art.  4,  •  19. 
10,  8  1. 


Indi 

Constitution, 

Title  of  acts 

Taxation 


Statutes. 


1889,March6.    Dlegal  fishing 

1891,  March  9,  p.  416.    Firemen  *s  pension  fand! 

Bevised  StatuUs,  1876. 
Vol  2,  p.  49, 1 87.   Sufficient  summons 

Bevised  Statutes,  1881, 

I   17*.    Eligibility  of  Judge  to  other  office  .... 

1288,    Receiver 

8766.    Foreign  insuranoe  companies 


6» 


21» 
9S» 


Iowa. 

Constitution. 
Art  1,16.   Uniform  laws. 


8, 1 L    Creation  of  corporation. 

Code. 


I    463. 
8216. 


12548. 
2647. 


Power  to  license  peddlers. 
Certiorari 


McClain's  Code. 

Medical  examiners 

Power  of  medical  examiners  to  admin* 
ister  oaths 


36» 


481 
867 


3Sr 
86fr 


Art.  16. 1 L 
12. 


Constitution. 

Election  of  officers. 
Tenure  of  office 


Statutee. 
1888,  chap.  124,  f  2.    Railroad  commissioner. . .. 

Qeneral  Statutes,  1889, 

Chap.  104, 1 1.    Construction  of  statutes 

Par.  665.    Fire  limits 

1820.    Railroad  commissioner 

1622.    Cou nty  com m issioners;  eligibility. . 
6694.    Failure  to  qualify  for  office 


aor 

80T 


8or 


lOO 

694 

807 

91 

aoo^ 


Chap.  10, 1 L 


Kentucky. 

General  Statutes. 
Survival  of  action... 


Louisiana. 

Constitution, 

Art.  29.    Title  to  acts MS- 

170.    Regulation  of  liquors I9i 

206.    Licenses las- 

Statutes, 

1871,  No.  42, 1 8.    Tax  on  club  house ia& 

1877,  No.  18L    Punishment  for  violating  ordi- 
nances   091 

New  Orleans  charter fS(»i 

License  tax im 

Enforcement  of  ordinances 691 

License  tax I9i 


1883,  No.  20. 
1886,  No.  101. 
1890.  No.  41. 
No.  16a 


Maryland* 

Constitution, 

Art  1,915.    Taxation fig- 

4,8  8.    Trial  without  Jury 760 

Statutes. 

Loan  ior  canal 740- 

Security  for  state  loan 740 

Bond  trustees  of  Chesapeake 

&  Ohio  canal 738 

Patent  for  land  under  water..    96 

Taxation 9& 

Bond  trustees  of  Chesapeake 

&  Ohio  canal 738- 

Commissioners  of  Hyattsville  01 
Commissioners  of  HyaitsviUe  91 
Regulation      of      Baltimore 

streets 12^ 


1834,  chap.  241. 
18o8,  chap.  396. 
1644,  chap.  281. 

1863,  chap.  129. 
18»7,  Chap.  2U0. 
1878,  ohap.  68. 

1886,  chap.  424. 

1890,  chap.  &%. 

chap.  870. 


CiTAnONBi 


27 


ohap.  U&   North  Avenue  Ballway  Ck>...    120 
ohap.  28S.    CommiflBlonen  of  Hyattsyllle     91 


Code. 

Art8l,l7B.   Fish  pondB 

64, 1  tf.    Ffttent  for  land 


under  water.... 


96 
96 


Mibssachasetts* 

8tatuiea. 

IMD,  ohap.  ST.    Aotions  at  law  in  supreme  Ju- 
dicial court 

18B3,  ohap.  871.    Equitable  remedies  in  suits  at 


1855,  chap. 

1856,  chap. 
18BQ,  chap. 
U83,chap. 

1886,  ohap. 
188d,  chap. 

1887,  chap, 
ohap. 


194. 

88. 

87. 

228. 

884. 

281. 


law 


845 


Equity  pleading: 846 

Suit  in  equity  by  attachment. .  845 

Procedure 844 

Procedure 844 

Terms  of  oonrt 846 

Interpleader 846 

270,  p.  899.  Bmployer^s  Liability  Act  461 

888.    Procedure 844 

Bevised  Statutes. 

Chap.  81,  H  6, 6,  9.    Judffments 846 

90.9117.    Commencing  equity  suits 846 

107, 1 28.    Oommencmg:  equity  suits 845 

General  Siatutee. 

Cbap.112,9  6.    Jurisdiction  of  suits 846 

118,691,8;.    Commenoinff  suits  in  equity  845 

Public  Statutes. 

Chap.  lU,  96 1, 6, 6.    Equity  suits 846 

158.   Judgments 845 

161, 9 13.    Commencing  law  aotions 845 

167.    Pleading  and  procedure 845 

9  94.    Declaration  for  libel 867 

175,912.    Processes.... 846 

180,9  6.    Prooesses 846 

Mielilg^aii* 

Compiled  Lawe, 

9  TTOS.    Letting  d  weUlng  for  prostitution 620 

HowelVi  Statutes. 

Chap.  127.    Bleotrlo  light  companies.. .......  412 

Minnesota. 

General  Statutes,  1878. 

Chap.  06, 9  50,  subd.  4.   Service  by  leaving  copy 

at  house 160 

81«9&  Servloe  by  leaving  oopy  at  house  100 

Mississippi. 

Statutes. 

1842,I^b.2L   Licensing  liquor  traffic .......  060 

1886,  pw86.    Alcoholic  Ifquois 648 

Missouri. 

Constitution,  1866, 

Art  1«  9 1.    Inyoluntary  servitude.  ....••...—.  468 

Constitution,  1876. 

Art.  2. 9 14.   Preedom  of  speech ..«.  148 

9  81.    Involuntary  servitude 464 

12,91^   Ballwaysas  highways 868 

Statutes. 

1851,  March  8L   St.  Louis  charter 726 

Becised  Statutes,  1889. 

N782,0B6.    Corporate  name 273 

f  2188.    Instruotlons  in  trial  without  Jury....  148 

8841.    Vagrants 462 

4600.    Adultery  as  ground  for  divorce......  223 

4606.   JPorfeiture  of  dower  by  adultery 2ii3 

VoL2«oha]>.109,  9  8846.    Vagrants 462 

9  8848.    Arrest  of  vagrant 462 

8849.    Sale  of  vagrant .  462 


Code  of  Civil  Procedure. 

968.   Summons  to  be  usder  seal 

20L.RA. 


9119.   Immaterial  errors 480 

627.    Sealof  court 427 

&28L   Clerk  to  keep  seal ,. 427 

Nebraska. 

Constitution, 
Art.  8, 9 19.    Appropriations. 


914.  Impeachment 575 

6, 9  6.    Liability  to  impeachment 576 

915.  Passage  of  bill 286 

919.    Control  of  public  lands 862 

6,911.    Increase  of  number  of  judges 266 

16, 9  8.   Drunkenness  a  cause  of  impeach- 
ment    87§ 

Statutes. 

1888,  chap.  280.    Money  corporations 782 

Compiled  Statutes,  1891. 


Chap.  8L  9  226.   Judiciary 265 

Art.  7,  988.    Public  grounds 858 

Chap.  19, 9  8.   Trial  of  impeachment  after  ex- 
piration of  term 578 

9  9.   Im  peach  ment  for  offense  during 

preceding  term 578 

9  88.    Courts onnolidays 815 

40, 9  47.    Expense  of  Insaue  hospital 862 

9  48.    Support  of  insane 852 

41,99.    Labor  day 815 

77,9  74.    Board  of  equalisation 862 

Code. 

9  279.   Trial 688 

New  York. 

Constitution. 

Art.  8,  9  5.    Assembly  districts 82 

10, 9  8L   Tenure  of  office 808 

Statutes. 

1787,  ohap.  47.    Guardian 628 

1867,  chap.  416, 9  8.    Notice  to  indorser 496 

1864,  chap.  866.    Onondaga  Lien  Law 666 

186»f,  chap.  788.    Onondaga  Lien  Law 666 

1880,  chap.  542.   Taxation  of  corporation  oai^- 

tal 454 

1888,  ohap.  866.    Labor  oommissioner 884 

1886,  chap.  842.    Liens 566 

1886,  chap.  206.    Labor  oommissioner 884 

1887,  ohap.  420.    Liens 566 

1888,  chap.  688.    Brooklyn  charter 456 

189G^  chap.  867.    Assembly  apportionment  act. .  81 

Bevised  Statutes. 

Vol.  2,  p.  187,  9  L    Fraudulent  transfers 678 

i,  p.  2418  (8th  ed.),  9  5.    Guardianship  in 

socage.........  622 

p.  2612  (8th  ed.).    Guardian 688 

Code  of  Procedure. 

9220.  Injunction  to  accompany  summons  450 

9  448.    PartlUon 629 


Code  of  Civil  Procedure. 


190. 
452. 
608. 

604. 

006. 
1338. 
1532. 
158r. 
1548. 
1544. 
1657. 
1577. 


427 


Appealable  judgment 880 

Bringing  in  parties 880 

Injunction  to  accompany  summons  ..  450 

Injunctions 462 

Attachment  to  accompany  summons.  450 

Review  of  facts  on  appeal 570 

F^tition  between  tenants  In  common  681 

Partition  by  heir  out  of  possession 680 

Adverse  possession  in  partition 627 

Jurr  trial  in  partition 631 

Judgment  in  partition 630 

Judgment  in  partition 690 

991871-79.    Judgment  creditors'  action 449 

9  1906.   Imputmg  unchastity  to   woman  ac- 
tionable   446 

2884.    Damages  for  interfering  with  attached 

property 461 

Penal  Code. 
9  94.    Destruction  of  documents............... 


North  Caroliiuu 

Statutes. 

1880,  chap.  44.    Liens 748 

1887,  chap.  67.    Liens 745 


ts-^ 


ClTATlOKSi 


Cods. 

f  879.   Beoeiven 74B 

671.    Sale  of  corporate  franchise 748 

M  1781-1908.    Liens -^-..,. 745 

Ohio. 

Statutes, 
•  6078.   Set-off ^   186 

Oregon* 

Constitution^ 
Art  18, 1 6.   Property  of  married  woman.....   108 

EilTs  Cods. 

f  2998L    Harried  woman*0  property 100 

8006.    Conveyances  of  wue*8  real  property..    108 

Pennsylvania. 

Statutes. 

1804,  April  8.    Limitation  of  action ...    488 

1818«  March  11,  p.  108.    Bale  of  state  house 828 

1880,  June  14,  p.  634.    Filling  vacancy  in  true- 

tecshlD 
1847,  March  16,  p.  ^TL    New  uourt  house'.'.'.IIII 
1871,  p.  1548,  passed  1870,  Auff.  6.     Building 

commission 

1874,  May  11.    Secretary  of  internal  affairs 840 

1887.  May  24,  p.  804.    Street  paving 886 

1888,  April  83,  p.  44.    Street  paving  lien 887 

May  16,  p.  288.    Streets 887 

May  83,  p.  272.    Street  paving 886 

Rhode  Island* 

Publio  Statutes. 
Chap.  80, 1 L    House  of  ill  fame .-. ....   614 

Boath  Carolina. 

Statutes. 

Tol.  20,  p.  868.    Florence  charter 110 

General  Statutes. 

f  1786.    Devises  to  Ulefritimate  children  .......   467 

1866.   Devises  to  illeffitimate  chUdren 407 

Tennessee. 

Constitution. 

Art  11, 1 8.   Creation  of  corporations .........   187 

Statutes, 

1876,  p.  287, 6  6.   Amendment  of  charters 770 

1888,  cbap.  107,  p.  213.    Women  as  county  su- 
perintendents    818 

ohap.  284,  p.  445,   Insurance  companies..  706 

Millikin  db  Vertree^  Code, 

f   48.   Masculine  Includes  feminine 818 

086.    Eligibility  to  office 818 

2468.    Notaries  public 818 

2481.    Note  for  patent  right 006 

168280,8281.   Division  of  estates 181 

Utah. 

Compiled  Laws,  1888. 

§8088.  Power  of  Justice ouS 

4486.  Justice  a  committing  magistrate 602 

4836.  Justices  of  peace  5B2 

4838.  Testimony  of  guilt. SOi 

4839.  Arrest 582 

4861.  Duty  to  serve  warrant 503 

Vermont. 

Constitution  y  1777. 
Art.  1,118.   Jury  trial 868 

Constitution,  1786, 
Art  1,111.    Jury  trial 868 

Covstitution,  1793. 

Artl,  S12.    Jury  trial 868 

8,I6L    Jury  trial 368 

Statutes. 

1797,  March.   Ju^  to  adjust  acoounts 

20L.R.A. 


TWman'*  Compilation, 

P.  286.    Actions  of  account 

Revised  Laws. 

Chap.  67.   Bank  account 

•  1057.    Jury  trial 

18G2.   Oausee  of  action 

West  Vlrfirinia. 

Statutes. 

1872-78^  p.  224.    Bestoration  of  highway 168 

1890,  chap.  4, 9  Ifi.   Printed  ordinance  as  evi- 

dence   164 

Code,  1891. 

P.  680.    Bestoration  of  highway 165 

Chap.  64, 1 60.    Repair  of  railroad  crossf  ngs  ...  166 
•  68.   Successor  of  railroad  construct- 
ing crossing  to  repair  it 167 

Wisconsin. 

Constitution. 

Art.  1, 1 18.   Compensation  for  property  taken  686 

Statutes. 

1860,  ohap.  22. 1 6L   Deed  by  county  clerk 183 

1876,  chap.  840.   Deposit  of  state  moDev ^S» 

chap.  840, 1 5.    Care  of  state  funds 286 

84L    Salary  of  state  treasurer 840 

1880,  chap.  809,  •  3.    Limitation  of  action 488 

1882,  chap.  826.    Water  companies 066 

1883,  chap.  166w    Water  companies 066 

cbap.271.    Mill  Act 41 

1891,  ohap.  278.    Deposit  of  state  money 237 

Hevised  Statutes,  1849. 

Chap.  184, 1 80.   Oare  of  state  funds 235 

Betised  Statutes,  1868. 

Cbap.  18,684.   County  seal 1^ 

166,134.    Oare  of  state  funds ^235 

Bemsed  Statutes,  1878. 

1168.   State  treasurer 227 

158.   Treasurer's  bond 233 

154.    Additional  bond 233 
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LINDSAY  A  MORGAN. 
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^Tenants*  betnip  admitted  Into  poai 
lion  under  a  written  contract  for  a 
lea«e  for  the  term  often  yeara*  cannot* 
after  retli^ng  to  execute  and  accept 
a  Ifraefr  tendered  by  the  landlord,  and  em- 
bnoinff  the  terms  and  conditions  specified  In  the 
written  contract,  retain  possession  of  the  prem- 
ises, because  the  landlord  has  not  complied  with 
the  oontraot  in  the  construction  and  finish  of  the 
huUdinsr  which  be  was  to  erect  for  occupatloo 
by  the  tenants.  The  landlord's  violation  of  his 
contract  would  furnish  a  cause  of  action  in 

•Headnote  by  Blbckust,  Ch.  J, 


tAYOT  of  the  tenants  for  the  damages  sustained 
thereby,  but  would  not  operate  as  a  license  to 
occupy  and  use  the  premises.  After  refusal  to 
execute  and  accept  the  lease  tendered,  they 
would  be  mere  tenants  at  will,  and,  after  two 
months*  notice,  would  be  subject  to  eviction,  by 
summary  proceedings  provided  by  stetute,  as 
tenants  holding  over. 

(January  11,'.1808.) 

ERROR  to  the  City  Court  of  Sayannah  to 
review  a  Judgment  in  favor  of  defendants 
in  a  summary  proceeding;  to  obtain  possession 
of  certain  real  estate  which  defendants  claim 
by  reason  of  an  alleged  lease.    Beversed, 

From  the  official  report  transmitting  the  case 
to  the  supreme  court  the  following  facts  ap- 
pear: 


NOTB.— Rfgl^ts  and  lidbUUies  of  one  in  possession 
mderan  offnementfor  a  lease  which  Is  not  executed. 

The  remarks  of  Littledaie,  J*.,  quoted  in  the  opin- 
mi  of  CMefJtutice  Bleckley  comprise  a  concise 
statement  of  the  law  as  laid  down  in  the  old  Eng- 
Urii  cases. 

The  case  of  Hamerton  v.  Stead,  8  Bam.  A  C.  478. 
was  an  action  for  trespass.  The  plaintiff  was  a 
"^ant  from  year  to  year.  Having  had  notice  to 
^t,  he,  wlUi  another,  entered  into  an  agreement 
to  lease  the  premises  for  a  term  of  years.  His  Joint 
tenant  occupied  with  him  for  some  months  and 
then  quitted.  The  defendant,  not  having  been  able 
Co  obtain  any  rent,  got  posssssion  of  the  keys  and 
held  the  premises.  It  was  held  that  the  old  ten- 
ancy had  been  determined  by  the  agreement  for 
a  lease,  and  a  nonsuit  was  entered. 

In  Hegan  v.  Johnson,  2  Taunt.  148,  which  was 
ID  action  of  replevin,  it  was  said  that  where  one 
«nter8  under  an  agreement  for  a  lease  without  a 
itipDlation  that,  in  case  no  lease  Is  executed,  he 
•ball  hold  for  a  year  certain,  be  may  be  turned  out 
vfthout  notice.  As  a  consequence,  it  was  held,  the 
lessor  could  not  distrain.  Here  the  plaintiff  had 
been  In  possession  only  three  quarters  of  a  year. 

But  in  Knight  v.  Bennett,  8  Bing.  881,  the  plain- 
tiff entered  a  farm  on  an  oral  agreement  for  a  lease 
(or  ten  yeara.  He  occupied  it  for  about  three 
years  and  paid  two  years*  rent,  and  then  claimed 
that  he  had  not  been  a  tenant.  Park,  J.,  said:  'The 
length  of  time  during  which  the  plaintiff  was  in 
ponesBion  and  paid  rent  obviates  the  difficulty 
vbich  might  liave  otherwise  been  occasioned  by 
the  omission  to  execute  a  lease.**  In  this  view,  be 
held,  the  cases  of  Hegan  v.  Johnson  and  Hamer- 
ton V.  Stead  supported  the  decision,  which  was  that 
the  tenant  having  staid  more  than  a  year,  was  ten- 
fin  t  from  year  to  year,  and  the  landlord  might  dia- 
^nin. 

tJO  L.  R.  A. 


Oox  V.  Bent,  5  Bing.  188,  was  an  action  of  replev- 
in. Thepl^tlffhad  gone  into  possession  under 
an  agreement  for  a  lease:  he  had  paid  no  rent  but 
in  an  account  of  various  dealings  rendered  by  the 
landlord,  had  admitted  a  charge  of  half  a  year*s 
rent  He  had  occupied  more  than  a  year,  and  it 
was  held,  on  the  authority  of  Knight  v.  Bennett, 
that  he  was  a  tenant  from  year  to  year  and  liable 
to  distress. 

I>oe  V.  Smith,  6  East,  680,  was  an  action  of  eject- 
ment which  arose  on  the  following  facts:  A  min- 
ute of  a  lease  was  executed  which  contained  the 
clause,  **The  above  agreement  to  continue  durino 
my  Zi/e,  supposing  it  to  be  occupied  by  himself  or  a 
tenant  agreeable  to  me.**  Smith  had  possession 
undr  the  agreement  till  hia  death,  after  which  his 
widow  continued  to  occupy  the  premises.  It  was 
held  that  Smiths  interest  terminated  with  his  life, 
and  that  ejectment  was  well  brought  without  giv- 
ing the  executrix  notice  to  quit.  Though  this'  case 
applied  to  the  determination  of  the  term  only,  tJiat 
is  the  important  part  of  every  demise  for  a  term 
of  years,  **  and  If  that  was  held  to  be  governed  by 
the  terms  of  the  agreement,  the  agreement  must  be 
equally  operative  as  to  all  the  other  circumstances 
of  the  demise.** 

In  Doe  V.  Breach,  6  Esp.  100,  which  was  an  action 
of  ejectment  brought  on  a  clause  for  re-entry  for 
breach  of  several  of  the  proposed  covenants  which 
were  intended  to  be  Inserted  in  the  lease.  Lord 
Chief  Baron  Macdonald  held,  on  the  authority  of 
Doe  V.  Smith,  supra,  that  a  tenant  in  possession  by 
virtue  of  an  agreement  for  a  lease  must  be  consid- 
ered as  holding  from  year  to  year  under  the  con- 
ditions and  upon  the  terms  contained  in  the  agree- 
ment, and  subject  to  all  the  legal  consequences  of 
holding  under  such  terms. 

Chapman  v.  Towner,  6  Mees.  A|W.  100,  was  an  ac- 
tion in  assumpsit  for  renL   The  defendant  entered 
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On  October  16,  1890,  Weed  obtained  a  war- 
raDt  to  dispossess  Lindsay  &  Morgan  of  certain 
real  estate  in  Savannah,  alleging  in  bis  affidavit 
tberefor  that  the  property  was  rented  to  Lind- 
say &  Morgan,  who  took  possession  in  October, 
1889,  as  tenants  at  wi)l;  that  on  April  8, 1890, 
be  gave  them  notice  that  he  desired  the  posses- 
sion of  his  said  property  at  the  expiration  of 
two  months  after  the  notice;  that  by  this  notice, 
and  the  expiration  of  time,  the  tcnancv  was 
terminated  and  the  lease  expired;  ana  that 
afterwards  they  refused  to  deliver  the  posses- 
sion to  him.  The  defendants,  by  their  counter- 
affidavit,  averred  that  their  lease  or  term  of 
rent  from  plaintiff  had  not  expired.  The  jury 
found  for  defendants,  and  plaintiff's  motion  for 
a  new  trial  was  overruled,  to  which  he  ex- 
cepted. In  addition  to  the  general  grounds  of 
the  motion  that  the  verdict  was  contrary  to  law, 
evidence,  etc.,  it  was  alleged  therein:  The 
court  erred  in  admitting  parol  evidence  to 
establish  a  verbal  contract  on  the  part  of  plain- 
tiff to  erect  a  building  of  specific  character  and 
dimensions,  not  set  out  in  the  written  contract 
between  the  parties,  without  any  allegation  in 
the  pleadings  that  .«aid  particulars  were  in- 
tended to  be  included  in  the  contract,  and  were 
omitted  by  either  fraud,  accident,  or  mistake, 
plaintiff  objecting  to  the  introduction  of  this 
parol  testimony  on  the  grounds  that  it  was  ir- 
relevant; that  it  was  not  covered  or  suggested 
by  any  pleadings  filed  in  the  case;  that  it  was 
an  attempt  to  add  to  and  vary  a  written  con- 
tract by  parol;  that  it  setup  an  agreement  con- 
ceroiDa  land  which  the  statute  required  to  be 
in  writing:  and  that  it  presented  issues  involved 


in  a  suit  between  the  parties  pending  in  the 
superior  court  of  Chatham  county.  (The  case 
was  tried  in  the  city  court  of  Savannah.) 

Also  that  the  court  erred  in  refusing  to 
charge  the  following  written  requests  by  the 
plaintiff:  "The  written  contract  between  the 
parties  reads  as  follows:  'Savannah,  Georgia, 
4th  June,  1889.  I  am  to  erect  a  four- story 
building  sixty  feet  or  more  front,  and  Messrs. 
Lindsay  &  Moriran  agree  to  pay  me  four  thous- 
and dollars  per  annum  net,  if  the  cost  of  the 
building  at  six  per  cent,  with  a  valuation  of 
forty  thousand  aollars  for  the  lot,  viz.,  lot 
number  one,  Evled  tj  thing,  Heathcote  ward, 
does  not  exceed  that  amount.  If  it  does,  then 
Lindsay  &  Morgan  are  to  pay  Joseph  D.  Weed 
six  per  cent  on  the  cost,  including  above  val- 
uation of  lot  Lindsay  &  Morgan  are  to  pay 
all  taxes,  keep  the  building  in  repair,  and  keep 
buildinff  insured  for  its  cost.  Upon  these  con- 
ditions Joseph  D.  Weed  agrees  to  give  them  a 
lease  for  ten  years  from  the  date  the  building 
is  ready  for  occupation.  (Signed)  Joseph  D. 
Weed.  (Signed)  Lindsay  &  Morgan.'  I  charge 
you  that  the  contract  I  have  read  was  not' a 
present  demise  or  lease  which  granted  to  Lind- 
say &  Morgan  an  immediate  estate  for  years 
out  of  the  estate  of  Joseph  D.  Weed  (Code, 
§  2278);  but  was  a  contract  to  give  them  a 
future  lease  for  ten  years  from  the  date  when 
the  building  to  be  constructed  was  ready  foi 
occupation.  If  you  find  from  the  evidence 
that  on  June  4,  1889,  a  contract  in  writing  was 
made  between  the  parties  to  this  suit,  by  which 
the  said  Joseph  D.  Weed  agreed,  upon  the 
terms  and  conditions  therein  stated,  to  give  to 


into  possession  of  the  premises  under  anairreeiDent 
to  take  a  house  for  twenty-one  years  determinable 
at  seven  and  fourteen  years.  The  agreement  pro- 
▼idi'd  that  ihe  lease  to  be  (rranted  should  contain  a 
covenant  on  the  part  of  the  defendant  to  purchase 
the  f  ee-simpie  at  a  price  nanoed,  at  any  time  within 
the  first  seven  years,  and  also  should  contain  a  cove- 
nant f  or  payment  of  a  named  sum  as  rent,  and  other 
covenants.  The  tenant  quitted  at  the  expiration 
of  the  first  seven  years  without  givin^r  notice  to 
quit.  It  is  held  that  when  the  defendant  entered 
he  was  only  tenant  at  will  until  he  paid  rent,  and 
then  he  became  tenant  from  year  to  year;  and  that 
tenancy  could  only  be  terminated  by  notice  to 
quit,  or  surrender  in  writing. 

Mann  v.  Lovejoy,  Rues.  &  M.  866,  was  an  action  of 
replevin.  The  tenant  had  come  into  po^sesHlon  un- 
der an  airreement  for  a  lease  and  had  paid  rent  ao- 
oordinff  to  the  terms  of  the  airreement.  It  was 
held  that  there  was  a  tenancy  from  year  to  year, 
which  the  defendant  could  not  determine  without 
givlnfT  notice,  and  on  which  he  might  distni in. 

As  sustaininff  the  same  principle,  see  Hiseley  v. 
Byle,  11  Mees.  &  W.  lA. 

In  Braytbwalte  v.  Hitchcock,  10  Mees.  &  W.  494, 
the  tenant  had  entered  under  an  agreement  for  a 
lease,  and  bad  occupied  for  more  than  a  year,  and 
had  paid  two  quarters*  rent.  It  was  held  that  the 
tenant  became,  by  the  payment  of  rent,  tenant 
from  year  to  yf  ar,  and  had  an  assignable  interest. 
The  payment  ot  rent  which  will  changre  one  who 
enters  under  an  agreement  from  a  tenant  at  will  to 
a  tenant  from  year  to  year  must  be  a  payment  with 
rcfc^nce  to  a  yearly  holding. 

In  Richardson  v.  Lanjrrldge,  4  Taunt.  128,  a  party 
who  had  not  paid  the  rent  with  reference  to  a  year, 
or  any  aliquot  part  of  a  year,  was  held  to  be  a  tenant 
at  will  only. 

In  Sullivan  v.  Jones,  8  Car.  k  P.  679,  the  defendant 
20  T..  K  A. 


entered  into  a  contract  to  build  for  the  plaintiff 
certain  houses,  and  further  ajp-eed  to  take  the 
houses  for  three  years  at  a  fixed  rent  from 
a  date  named,  when  they  were  to  be  finished.  The 
action  was  for  use  and  occupation.  The  bouses  had 
not  been  completed  at  the  time  agreed  on,  but 
when  the  plaintiff  paid  the  l)alance  due  defendants 
on  the  building  contract,  he  deducted  the  first 
quarter's  rent,  the  defendants  left  the  keys  at 
plaintiff^s  house— but  he  did  not  accept  them— and 
refused  to  have  anything  more  to  do  with  the 
matter.  After  the  commencement  of  the  second 
quarter  the  defendants  put  up  a  board  on  the 
houses  for  the  purpose  of  renting  them,  and  this 
was  held  to  be  an  assertion  of  a  right  of  poescaslon 
and  the  defendants  were  held  liable  for  the  rent. 

Since  the  judicature  act,  however,  one  who  en- 
ters under  an  agreement  for  a  lease  is  no  longer 
to  be  considered  as  a  tenant  from  year  to  year. 
Possession  is  held  under  the  agreement.  There  are 
not  two  estates  as  there  were  formerly,  one  estate 
at  common  law,  by  reason  of  the  payment  of  rent 
from  year  to  year,  and  an  estate  in  equity  under 
the  agreement.  The  tenant  holds  under  the  same 
terms  in  equity  as  if  a  lease  had  been  granted,  in  a 
case  where  relief  is  capable  of  being  given  by 
specific  i>erf  ormance.  The  tenant  cannot  be  turned 

!  out  on  six  months'  notice  as  a  tenant  from  year  to 
year,  and  the  landlord  has  the  same  rights  as  if  a 

i  lease  had  been  granted.  The  tenant  cannot,  there- 
fore,  complain  of  the  exercise  of  the  right  of  dis- 
tress merely  because  the  actual  parchment  has  not 
been  signed.  Jessel,  3f.  ii^  in  Walsh  v.  Lonsdale, 
L.  R.  21  Ch.  Div.  9. 

The  case  of  Began  v.  Johnson,  2  Taunt.  14jS,  was 
followed  in  Anderson  v.  Prindle,  28  Wend.  616. 
Here  a  party  entered  into  the  possession  of  premises 
under  an  agreement  for  a  lease  for  twenty  months, 
and  subsequently  refused  to  accept  the  lease.    By 
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tbe  said  Lfodsay  &  Morgan  a  lease  of  the 
premises  described  for  ten  years  from  the  dale 
when  the  buildlDg  was  ready  for  occupation; 
ind  further  find  that,  before  the  said  building 
wu  completed  and  ready  for  occupation,  the 
laid  Lindsay  &  Morgan,  by  an  arran^ment 
made  with  the  contractor  who  waserecimg  the 
building,  and  with  the  consent  pt  the  said 
Joseph  D.  Weed,  be^ran  to  store  their  goods 
therein,  and  to  occupy  the  same  in  part  Mfore 
its  completion;  and  further  find  that  after  the 
said  building  was  completed,  in  November 
thereafter,  the  said  Joseph  D.  Weed  tendered 
to  the  said  Lindsay  &  Morgan,  then  in  the  oc- 
CQpstion  of  said  building,  a  written  lease  of  the 
same  for  ten  years,  and  that  said  Lindsay  & 
Morgan  objected  to  the  said  lease,  and  refused 
to  Mgo  or  execute  the  same;  and  that  no  lease 
has  ever  been  made  or  given  to  the  said  Lindsay 
&  Morgan  for  said  building,  other  than  the 
assent  of  the  said  Joseph  D.  Weed  to  their  oc- 
cupation of  said  building  before  completion 
Qodcr  an  agreement  to  give  them  a  ten-years 
lease  when  said  building  was  ready  for  occu- 
pation; and  that  no  rent  has  ever  been  paid  by 
ibe  said  Lindsay  &  Morgan  or  received  by  the 
fiaid  Joseph  D.  Weed, — then  I  charge  you  that 
the  occupation  of  said  buildio^  by  said  Lindsay 
&  Morgan  was  a  tenancy  at  will,  and  that  they 
became  tenants  at  will  to  said  Joseph  D.  Weed. 
I  farther  chari^e  you  that,  under  the  Code  of 
Georgia,  two  months'  notice  is  necessary  from 
the  landlord  to  terminate  a  tenancy  at  will. 
Code,  P  2291.  If  you  find  that  on  the  8th  day 
of  April,  1890,  the  said  Joseph  D.  Weed  gave 
Dotice  to  the  said  Lindsay  &  Morgan  that  he 


desired  to  terminate  said  tenancy,  and  to  quit 
the  occupancy  and  possession  of  said  property 
after  the  expiration  of  two  months  thenafter, 
to  wit,  on  June  18,  1890,  and  that  on  said  June 
18,  1890,  demand  was  made  for  said  premises 
by  the  said  Joseph  D.  Weed,  and  was  refused 
by  said  Lindsay  &  Morgan,  then  1  charge  you 
that  said  notice  terminated  said  tenancy;  that 
the  said  Joseph  D.  Weed  became  thereafter 
entitled  to  the  possession  of  his  said  property; 
and  that  your  verdict  must  be  for  the  plaintiff ." 
Also  that  the  court  erred  in  charging:  *'If 
Mr.  Weed  understood  the  contract  in  one  par- 
ticular way,  and  Messrs.  Lindsay  &  Aloraan 
understood  it  in  another  particular  way;  if  Sir. 
Weed  knew  the  way  Lindsay  &  Morgan  un* 
derstood  it,  and  did  not  correct  it, — then  that 
would  be  the  contract  that  would  be  binding;" 
the  said  charge  being  obscure  in  not  making 
it  clear  to  the  jury  whose  understanding  would 
t>e  binding,  and  there  being  no  evidence  to 
show  that  Mr.  Weed  understood  the  said  con- 
tract in  the  particular  way  that  Messrs.  Lind- 
say &  Morgan  understood  it.  ''The  contract 
in  writing  is  an  exceed insriy  meager  one,  and 
is  therefore  necessarily  to  be  explained  by  oral 
testimony.  The  con  tract  is  this  as  it  is  writ- 
ten: '  Savannah.  Ga.,  June  4.  1889.  L'— 
and  you  will  notice  that  it  is  signed  by  Joseph 
D.  Weed  and  by  Lindsay  &  Morgan.  That 
first  word  is  an  nmbi^iiy,  it  being  perfectly 
apparent  on  the  face  of  said  contract  that  *T 
referred  to  said  Joseph  D.  Weed,  and  there  be- 
ing no  ambiguity  as  to  the  party  intended 
thereby.  It  is  for  me  to  say  to  you  what  this 
written  instrument  means,  and  to  say  whether 


that  act,  ft  was  held,  he  beoame  a  mere  tenant  at 
vflt  or  by  sufTeraDoe,  and  liable  to  he  ejected  im- 
mediately. But  the  Jandlord  changred  the  character 
of  the  tortious  holding  by  subsequently  acceptinfr 
rent  from  month  tO  month;  and  it  was  held  that 
to  entitle  the  landlord  to  dispossess  the  tenant  he 
most  show  a  month*s  notice  to  quit,  Riven  with 
teferenoe  to  the  commencement  of  the  tenancy. 

Scaily  V.  Murray,  34  Mo.  420,  88  Am.  Dec.  116. 
wu  a  suit  brougrbt  to  recover  the  rent  of  a  house 
for  one  month.  It  was  shown  that  the  defendant 
entered  under  a  verbal  contract  for  a  written  lease 
for  six  years.  The  occupa  ncy  and  payment  of  rent 
Qoder  this  contract  was  declared  to  create  a  ten- 
ancy from  year  to  year;  and  the  payment  of  rent 
moDthly  did  not  change  the  character  of  the 
tenancy. 

Dunne  v.  Trustees  of  Schools,  80  111.  578,  ts  a  very 
clear  case.  Here  the  defendant  was  allowed  to  take 
paseesRion  of  premises  on  an  atrreement  to  execute 
a  vritten  lease.  Subsequently  he  refused,  on  de- 
mand, to  execute  the  lease.  He  occupied  the 
premises  for  four  years  without  paying?  rent,  and 
00  terms  of  tenancy  were  airreed  on.  It  was  held 
that  the  relation  of  landlord  and  tenant  existed, 
and  that  the  tenancy  was  at  will  which  required  no 
aotioe  to  quit. 

Breese,  J.,  said  there  was  no  dilference  between 
taking  possession  under  a  contract  to  purchase  and 
under  an  afrreement  to  lease. 

Potter  ▼.  Mercer,  58  Gal.  667,  was  an  action  for 
forcible  detainer.  There  had  been  a  verbal  agree- 
loent  for  a  lease  in  futuro  and  the  plaintiff  had, 
by  permission,  taken  some  of  bis  property  to  the 
premlsea.  But  before  the  execution  of  the  lease 
the  defendant  revoked  the  contract  and  took  peace- 
able possespton  of  the  premises.  It  was  held  that 
the  action  oould  not  be  maintained. 

Greton  v.  Smith.  88  N.  Y.  fU&^  was  an  action  for  use 


and  occupation  for  a  year.  The  defendant  wna  In 
possession  of  premises,  and  on  a  verbal  aRreement 
of  the  landlord  to  rent  the  premises  for  a  term  of 
years  for  a  fixed  rental,  payable  quarterly,  and  to 
prepare  a  lease  embody inff  the  terms,  continued  in 
possession.  After  the  tenant  had  paid  the  first 
quarterns  rent  the  landlord  presented  a  lea^e  con- 
faininfr  an  objectionable  provision  which  the  de- 
fendant refused  to  execute.  The  landlord  then 
resumed  control  of  the  property.  It  was  held  that 
the  plaintiff  could  not  recover  upon  the  implied 
contract,  havinfjr  deliberately  chosen  to  iirnorc  it 
and  to  shield  bf meelf  under  the  statute  of  frauds; 
that,  under  the  circumstances,  the  defendant  was 
at  liberty  to  abandon  his  occupation,  without  waft- 
infr  actual  expulsion,  and  to  treat  the  conduct  of 
the  plaintiff  as  equivalent  to  a  rescission  of  the 
contract  and  eviction. 

A  case  of  somewhat  similar  circumstances  was 
Lyon  V.  Cunningrham,  196  Mass.  682.  Here  the  de- 
fendant bad  gone  into  possession  of  the  premises 
under  contract  for  a  written  lease  for  three  years. 
After  the  first  quarterns  rent  had  been  paid  the 
landlord  presented  for  signatures  leone containing 
a  provision  against  subletting  wblcb  the  defendant 
refused  to  accept.  On  the  refusal  of  the  landlord 
to  strike  out  the  objectionable  clause  the  defend- 
ant gave  notice  that  be  would  surrender  the  prcm* 
ises,  and  actually  did  vacate  them  in  a  week  there- 
after. It  was  beld  that  an  instruction  to  the  effect 
that  the  letting  into  and  taking  possession,  of 
themselves,  created  such  a  tenancy  at  will  as  neces- 
sarily required  of  the  tenant  the  statutory  notice 
in  order  to  determine  it,  even  If  the  landlord  re- 
fused to  execute  a  lease  according  to  the  contruct, 
unless  there  was  Rome  understanding  bcLween  the 
parties  as  to  the  duration  of  the  term  or  the  event 
which  should  terminate  it,  was  erroneous.  Field, 
X,  delivering  the  opinion,  said:    **If  the  occupant 
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or  not  It  is  complete,  and  whether  or  not  oral 
testimony  should  come  Id;  aod  having  de- 
clared that  this  is  an  intomplete  and  unintel- 
ligible contract  as  it  stands,  without  explana- 
tion; that  there  is  an  open  patent  ambiguity  in 
it  which  may  be  interpreted  two  or  tnree  or 
more  different  ways;  and  that  there  are,  from 
the  circumstances  surrounding  il,  other  am- 
biguities,—I  have  allowed  oral  testimony  to 
explain  it.  This  paper  is  not  a  lease,  and  yet 
they  (meaning  Lindsay  &  Morgan)  may  hold 
under  it,  and  it  ma^  act  as  if  it  were  a  lease; 
it  mav  be  as  binding  as  a  lease;  it  may  take 
the  place  of  a  lease  under  some  circumstances. 
The  view  which  I  hold  of  this  contract  is  this: 
The  parties  entered  into  or  upon  these  prem- 
ises under  an  agreement  for  a  lease.  If  the 
agreement  bad  never  been  carried  out  to  make 
a  lease,  if  the  parties  had  occupied  the  build- 
ing, and  the  building  was  such  as  they  had 
the  right  to  expect,  and  if  they  paid  up  the 
rent,  and  Mr.  Weed  had  accepted  the  rent,  and 
a  lease  had  never  been  made,  then  this  paper 
would  have  stood  in  the  place  of  a  lease.  They 
would  have  been  tenants  for  the  length  of 
time  mentioned  in  this  paper,  and  they  would 
have  had  this  paper  as  by  its  terms  to  govern 
the  holding  which  they  had.  If,  however, 
they  failed  to  pay  the  rent  which  was  reserved 
to  be  paid  in  this  paper,  and  failed  to  pay  it 
for  a  reason  which  you  find  to  be  a  good  and 
valid  reason;  if  you  find  that  the  amount  of 
four  thousand  dollars  a  year  was  not  a  proper 
amount  for  them  to  pay  because  of  the  failure, 
on  tbe  part  of  Mr.  Weed,  to  furnish  them  with 
such  a  building  as  they  had  under  the  circum- 


stances tbe  right  to  expect, — ^tfaan  jou  most 
also  find  that  they  had,  and  I  so  charge  you, 
the  right  to  lefose  to  pay  the  entire  amount  of 
the  rent,  and  to  leave  it  to  the  ooorts  to  deter- 
mine, if  the  parties  could  not  agree  as  to  what 
amount  of  rent  should  be  paid,  without 
Uieir  becoming  tenants  at  will  and  liable  to 
ejectment.  The  law,  gentlemen,  seeks  to  be 
just.  It  tries  to  be  Just  as  fair  as  it  can  be. 
and  there  are  oftentimes  cases  where  the  law 
is  not  Just  if  it  be  strictly  construed;  therefore 
our  laws  have  said,  our  Code  has  said,  or  tbe 
Legislature,  speaking  through  the  Code,  has 
said,  that  wherever  there  is  a  right  there  shall 
be  a  remedy  to  enforce  it,  and,  if  tbe  Legisla- 
ture has  provided  do  remedy,  the  court  shall 
make  a  remedy  for  it.  Therefore,  if  I  thought 
that  under  the  strict  meaning  or  interpretation 
of  the  laws  these  gentlemen  were  tenants  at 
will,  it  would  be  my  duty,  if  I  believed  that 
they  had  rights  which  that  construction  would 
take  away  from  them,  to  devise  a  means  by 
which  their  rights  should  be  protected.  If 
they  held  tbe  building  and  refused  to  pay  the 
rent,  being  unjustified  in  so  refusing,  they  are 
tenants  at  will,  and  you  roust  by  your  verdict 
find  for  the  plaintiff.  If,  on  the  other  hand, 
they  acted  upon  tbeir  right  to  occupy  the  build- 
ing, or  to  not  occupy  it;  if  they  were  in  the 
right  in  refusing  to  pay  because  the  rent  was 
not  due,  or  because  the  amount  of  rent  which 
was  claimed  was  not  due,  and  they  withheld 
it  because  ibe  building  was  necessary  to  them 
I  and  because  it  was  not  reasonably  suited  to 
'their  purposes,  refused  to  pay  the  entire 
i  amount  of  rent  demanded,— if  you  find  these 


has  been  let  Into  possession  under  an  oral  contract 
for  a  written  lease,  solely  in  anticiiiatiOD  of  the  de- 
livery of  the  lease,  and  without  any  other  facts  and 
oircumstanoes  from  which  an  afirreement  can  be 
Inferred  that  he  will  hold  oa  an  ordinary  tenant  at 
will  until  it  is  delivered,  it  Is  a  fair  letral  construction 
of  the  contract  and  acts  of  the  parties),  that  tho  pos- 
Be«6lon  is  taken  and  held  on  theoondidon  that  such 
a  written  lease  as  the  contract  calls  for  shall  be  de- 
livered; and  if  tbe  landlord  refuses  to  execute  and 
deliver  such  a  written  lease,  we  think  the  tenant 
can  then  treat  the  contract  as  at  an  end,  and  the 
tenancy  is  thus  determined  by  the  nonperform- 
ance of  the  condition  as  one  of  tbe  incidents  of  the 
contract." 

Emmons  v.  Scudder,  115  Moss.  367,  resembled  very 
closely  Lyon  v.  Cunningham,  supra.  Bui^a  point  of 
difference  was  that  tho  defendants  abandoned  the 
premises  because  the  plaintiff  refused  to  repair  ac- 
cordmR  toaffreoment.  The  written  lease  was  un- 
executed, but  it  had  been  offered  by  the  plaintiff, 
and  the  defendants  had  not  objected  to  it.  The  de- 
fendants had  before  beau  tenants  of  a  part  of  the 
premises  of  which  part  they  remained  in  possession: 
the  remainlnir  portion  they  let  and  received  one 
or  two  months*  rent  therefor.  They  had  paid  a 
quarter's  rent  for  the  whole  premises  under  pro- 
test. It  was  said  in  tbe  opinion  that  a  refusal  to 
execute  the  lease  would  not  convert  the  tenancy  at 
will  into  a  tenancy  at  sufferance;  and  that  if  the 
making  of  tbif  repairs  were  a  condition  precedent 
to  the  acceptance  of  the  lease,  "yet  by  entering 
upon  the  premises  under  the  new  ajrreemcnt  before 
this  was  done,  they  had  made  themselves  the  ten- 
ants at  will  of  the  ?lamtiff,"  and  while  the  failure 
to  make  the  repairs  ^  ould  be  a  breach  of  contract 
it  would  not  entitle  the  defendants  to  terminate 
the  tenancy  upon  which  they  had  entered,  as  a 
tenant  at  sufferance  might  do. 
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Tn  BllJinRB  v.  Canney,  67  MiolL  425,  an  agreement 
had  been  entered  into  whereby  the  reapoadent  was 
to  build  a  stable  of  which  he  should  retain  posses- 
sion until  the  rents  should  pay  for  the  construc- 
tion. It  was  held  that,  while  a  mere  agreement 
for  a  lease  does  not  create  a  tenancy  or  give  a  rurhc 
of  possession,  yet  In  this  case  tbe  tenancy  began 
Immediately  on  the  completion  of  the  buQdinff. 

To  tbe  same  effect,  see  Neppacb  v.  Jordan,  15  Or. 
806,  where  tbe  defendant  had  a  verbal  promise 
from  the  landlord  for  a  lease  for  five  years  and 
entered  with  the  landlord's  consent  and  it  was  held 
that  he  was  entitled  to  notice  to  quit  as  a  tenant. 
It  was  said  that  '*a  mere  agreement  for  a  lease  does 
not  create  a  tenancy,  or  give  the  party  with  whom 
it  is  made  a  right  to  the  possession.  But  where  t  he 
owner  permits  a  party  to  go  into  poeseesion  under 
an  agreement  for  a  lease  which  he  afterwards  re- 
fused to  make,  the  case  is  different  and  the  relation 
of  landlord  and  tenant  does  exist.*' 

Bintfy  as  part  performanM, 

Specific  performance  of  an  agreement  for  a  lease 
will  be  decreed  with  such  covenants  as  are  usual 
and  incident  to  leases  of  the  same  kind,  and  such 
as  flow  from  the  contract  and  are  necessary  to  fsi ve 
it  effect.  Henderson  v.  Hay,  8  Bro.  Ch.632:  Mor- 
gan V.  Slaughter,  1  Erp.  N.  P.  8:  Folkingbam  v. 
Croft,  8  Anstr.  700;  Vere  v.Lovedon,12  Ves.  Jr.  179; 
Jones  V.  Jones,  Id.  188:  Church  v.  Brown,  15  Ves. 
Jr.  25S;  Ilobinson  v.  Cleator,  Id.  508. 

In  the  cases  thus  far  mentioned  the  agreements 
were  in  writing  and  consequently  excluded  the 
operation  of  the  statute  against  frauds  and  per- 
juries. 

Courts  of  equity  have  often  decreed  specific  per- 
formance of  a  parol  contract  to  grant  a  lease  Id 
writing;  and  it  Is  now  well  settled  that  a  part  per- 
formance of  the  agreement,  where  possession  tarns 


1»82. 


WbKD  Y.  LiKDBAT  &   MOROAJI. 


87 


to  be  facts,  then  it  will  he  your  duty  to  find 
for  the  defendants.  A  tenant  at  'will  is  one 
who  enters  into  the  possession  of  the  lands  or 
tenements  of  another  lawfully,  but  for  no  defi- 
nite term,  and  whose  possession  is  subject  to 
the  determination  of  the  laDdlord  at  any  time 
he  sees  fit  to  put  an  end  to  it  by  giving  two 
months'  notice  to  quit,  which  our  statute  re- 
quires,"— the  said  charge  presenting  only  a 
partial  view  to  the  jury,  and  failing  to  inform 
them  of  the  reciprocal  right  of  the  tenant  to 
terminate  the  tenancy  at  his  will.  '*If  yoa 
find  from  the  testimony  that  Lindsay  &  Mor- 
gan had  an  agreement  with  Mr.  Weed  whereby 
they  were  to  get  a  lease  of  ten  years  to  the 
premises  in  question  from  the  date  of  the  com- 
pletion of  the  building,  and  if  you  further 
find  from  tbe  evidence  that  Lindsay  &  Mor- 
gan have  perfoimed,  or  have  proffered  to  per- 
form, all  their  obligations  under  this  agree- 
ment, and  that  they  are  still  entitled  to  said 
ten  years'  lease  of  said  premises,  then  they  are 
not  tenants  at  will,  and  your  verdict  should  be 
for  Lindsay  &  Morgan.  If  you  find  from  the 
testimony  that  Mr.  Weed  agreed  to  erect  for 
Lindsay  &  Morgan  a  certain  Kind  of  building, 
and  that  he  did  not  comply  with  his  contract, 
but  erected  one  that  was  inferior  to  the  build- 
ing he  contracted  to  furnish  and  less  valuable, 
then  Lindsay  &  Morgan  would  have  the  right 
to  have  the  rent,  which  they  agreed  to  pay, 
reduced  by  such  an  amount  as  would  compen- 
sate them  for  the  damages  which  tbe^  sus- 
tained by  reason  of  Mr.  Weed's  violation  of 
his  contract,  provided,  of  course,  Lindsay  & 
Morgan  make  it  appear  to  your   satisfaction 


that  they  have  sustained  such  damages.  If, 
therefore,  the  testimony  shows  that  Mr.  Weed 
thus  violated  his  contract  and  if  no  lease  was 
tendered  to  Lindsay  &  Morgan  until  after  tbe 
building  was  completed,  then  they  were  not 
under  anv  obligation  to  sigu  a  lease  providing 
for  the  lour  thousand  dollars'  net  rent,  but 
were  entitled  to  a  lease  at  such  a  reduced  rent 
as  would  compensate  them,  or  measure  tbe 
difference  in  the  rental  value  between  the  build- 
ing which  Mr.  Weed  contracted  to  furnish 
and  the  building  which  they  actually  got  If 
you  find  from  the  testimony  that  a  lease  was 
tendered  by  Mr.  Weed  to  Lindsay  &  Morgan 
after  the  completion  of  the  building,  and  with 
the  rental  of  four  thousand  dollars'  net  pro- 
vided therein,  and  if  you  further  find  from  the 
testimony  that  Lindsay  &  Morgan  were  not 
liable  for  this  amount  of  rent,  but  were  enti- 
tled to  an  abatement  of  it,  and  if  you  further 
find  from  the  testimony  that  Mr.  Weed  was 
unwilliDg  to  give  a  lease  for  any  less  rent,  and 
that  Lindsay  &  Morgan  rightfully  and  proper- 
ly refused  to  sifi;n  the  lease,  then  said  refusal 
on  their  part  did  not  forfeit  their  rights  under 
their  contract,  and  did  not  make  them  tenants 
at  will.  If  you  find  from  the  testimony  that 
Lindsay  &  Morgan  have  performed,  or  have 
been  ready  .and  willing  and  offering  to  per- 
form, all  their  obligations  under  their  contract 
with  Mr.  Weed,  and  that  they  are  entitled  to 
a  lease  of  the  premises  for  the  term  of  ten 
years  from  the  completion  of  the  building, 
then  it  is  not  necessary  for  them  to  quit  the 
possession  of  said  premises  until  the  courts  can 
decree  the  specific  performance  of  the  con- 


been  delivered  and  rent  paid  in  pursuance  of  its 
terms,  will  take  the  case  out  of  the  statute  of 
frauds. 

In  Jones  V.  Peterman,  8  Senr.  &  B.  543,  a  decided 
opinion  was  expressed  by  Gibson,  J.,  that  poases- 
ilon  alone,  in  pursuance  of  the  contract,  was  sutR- 
etent  performance  to  take  tbe  case  out  of  the  stat- 
ute. 

In  Gregory  v.  MigheU,  18  Yes.  Jr.  828,  the  tenant 
ocoupied  the  premises  under  a  parol  aerreement 
for  a  lease  and  had  partly  performed  by  takinfr 
poaseasion  of  and  manuring  the  land.  It  was  held 
that  spedflc  performance  ought  to  be  decreed. 

And  where  the  part  performance  was  simply  by 
faJdng  posBession  and  paying  tenu  the  lord  ohan- 
oeiior  held  that  the  agreement  ought  to  be  carried 
into  execution.    Kine  v.  Balf e,  2  Ball  ft  B.  848. 

In  Morphett  v.  Jones,  1  Swanst.  172,  Lord  Eldon 
decreed  specific  performance  of  a  parol  agreement 
to  grant  a  lease  on  the  testimony  of  one  witness, 
confirmed  by  circumstances  against  the  denial  of 
tbe  answer,  after  part  performance  by  delivery  of 
possession. 

The  principle  of  those  cases  was  asserted  in 
Walsh  V.  Bundlette,  2  HacArthur,  lli,  where  the 
eourt  decreed  specific  performance  of  a  parol 
agreement  for  a  lease  which  had  been  performed 
by  the  complainant  by  taking  possession  and  pay- 
ing rent. 

In  Wallace  v.  Scoggins,  17  Or.  470,  the  plaintiff 
had,  felying  on  an  agreement  for  a  lease  for  a  term 
of  years,  gone  into  poaseasion  of  the  premises  and 
expended  a  considerable  sum  of  money.  This  was 
held  to  he  su£9cient  performance  and  a  decree  was 
Bade  in  compliance  with  the  prayer  of  the  bill. 

The  case  of  Wendell  v.  Btone,  89  Hun,  882,  pre- 
sented very  much  the  same  facts  as  Wallace  v. 
Soogglna.  and  was  decided  in  the  same  way. 

Parkhurst  v.  Tan  Cortland,  U  Johns.  16, 7  Am. 

20L.R.A. 


Dec.  4S7,  was  a  bill  for  specific  performance  of  an 
agreement  to  lease  or  sell  land.  The  appellants  had 
entered  upon  the  land  under  an  assignment  of  a 
license  given  by  tbe  respondent  to  occupy  and  im- 
prove the  land;  they  afterwards  surrendered  that 
license  to  the  respondent,  who  gave  them  a  writ- 
ten memorandum  authorizing  them  to  poeaess  the 
land  and  promising  to  give  them  the  preference  to 
purchase  or  lease  the  land.  Tbe  evidence  was  that 
at  various  times  the  respondent  had  encouraged 
the  appellants  to  build  on  the  land  by  assurmg 
them  that  as  soon  as  he  could  perfect  his  title  he 
would  give  them  a  lease,  or  a  deed.  The  respond- 
ent denied  any  other  agreement  than  the  written 
memorandum  and  relied  on  the  statute  of  frauds. 
It  was  held  that  the  entry  on  the  land,  and  the 
making  of  improvements  amounted  to  a  part  per- 
formance; that,  though  the  memorandum  was  in 
itself  uncertain,  yet  as  a  part  performance  was 
made  a  basis  of  the  claim  to  a  specific  execution  of 
the  agreement,  parol  eTidenoe  might  be  connected 
with  the  memorandum  for  the  purpose  of  making 
out  the  contract;  and  there  being  satisfactory  evi- 
dence of  an  agreement,  independently  of  the  mem- 
orandum, the  decree  was  granted. 

In  Farrall  v.  Davenport,  8  Jur.  N.  8L  88BB,  there 
was  dear  proof  of  a  parol  agreement  for  a  lease 
for  fourteen  years,  and  that  Immediately,  and  upon 
the  faith  of  the  agreement,  the  plamtiff  expended 
money  on  the  premises.  And  this,  said  the  vice- 
chancellor,  brought  the  case  within  the  principle 
now  so  well  established  that  if  the  agreement  was 
by  parol  and  therefore  insufficient,  according  to 
the  statute  of  frauds,  yet,  if  there  was  posseaaion 
taken  and  expenditure  of  money  upon  the  farm 
upon  the  faith  of  that  verbal  agreement,  then  that 
bound  the  defendant  and  was  enough  to  induce 
the  court  to  decree  a  specific  performance. 

So  far  as  is  material  to  the  purpose  of  this  note 
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tract;  but  tbey  have  the  right  to  remain  in 
possession,  and  canDOt  be  duposseased  as  ten- 
aDts  at  will." 

Also  that  the  charge  did  not  correctly  set 
forth  the  legal  relations  existing  between  land- 
lord and  teoaot,  was  calculated  to  mislead  the 
Jury,  and  was  contrary  to  law. 

Mr.  Georg^e  A«  Mercer*  for  plaintiff  in 
error: 

The  right  of  possession  was  the  sole  issue 
involved,  and  the  defense  was  limited  to  this 
issue. 

See  12  Am.  &  Eng.  Encyclop.  Law,  p.  758, 
«  and  o. 

Huff^,  Markham,  70  Ga.  284. 

The  parol  evidence  sets  up  a  new  and  dis- 
tinct contract,  and  is  not  legally  admissible. 

Ga.  Code,  $  2757  (1),  8800;  SirM  v.  Crawford, 
56  Ga.  82;  Brumby  v.  Barnard,  60  Ga.  296; 
Wright  v.  WiUon,  60  Ga.  616. 

New  stipulations  cannot  be  grafted  upon  a 
written  contract  by  parol. 

See  Frufmn  v.  Ba»8,  84  €k.  867,  and  cases 
cited  on  pp.  867  and  868;  Wynn  v.  Oxr,  5  Ga. 
876:  Baward  v.  SUphenB,  52  Ga.  448. 

Defendants  insist  that  the  full  agreement  was 
that  plaintiff  was  to  erect  a  building  according 
to  certain  plans  and  specifications,  and  to  lease 
this  lot  and  building  to  them  for  ten  years, 
and  that  defendants  were  to  have  the  right  to 
enter  upon,  occupy,  and  use  this  land  so  im- 
proved for  the  time  stipulated. 

Agreements  for  the  creation  of  leases  are 
held  to  be  within  the  statute  uf  frauds. 

See  8  Am.  &  Eng.  Encyclop.  Law.  p.  606; 
Bacon  V.  Parker,  187  Mass.  809. 

Su  agreements  for  the  mere  possession  of 
land. 

Ibid.;  Smart  v.  Harding,  15  C.  B.  652;  On- 
derdotiky.  Lord,  Hill  &  D.  Supp.  129. 


The  specifications  were  as  much  a  part  of 
the  contract  as  any  other  part;  if  one  part  was 
required  to  be  in  writing,  was  not  the  entire 
contract  to  be  in  writinfi:? 

Howard  v.  Eanton,  7  Johns.  206;  Maulfon  v. 
Faught,  41  Me.  298;  Brown  v.  GfdUy,  Hill  A 
D.  Supp.  808;  Mumford  v.  Whitney,  15  Wend. 
898;  8  Am.  &  Eng.  Encyclop.  Law,  p.  712. 

Parol  evidence  is  inadmissible  to  establish 
terms  omitted  in  such  a  contract. 

8  Am.  &  Eng.  Encyclop.  Law,  pp.  721, 722, 
and  noU  1;  Banki  v.  Harris  Affg.  Co.  20  Fed. 
Rep.  667,  668. 

Defendants'  status  was  clearly  that  of  ten- 
ants at  will.  Having  originally  entered  with 
the  landlord's  consent,  they  became  his  ten- 
ants; they  did  not  become  tenants  for  any  defi- 
nite period;  certainly  not  for  one  year,  because 
there  was  a  distinct  agreement  that  as  soon  as 
the  building  was  completed,  the  time  of  which 
was  uncertain,  tbey  were  then  to  become  ten- 
ants for  ten  years.  They  certainly  did  not  in 
any  way  acquire  a  term  for  ten  years;  if  made 
by  parol,  which  they  do  not  claim,  it  could 
only  have  the  effect  of  a  tenancy  at  will. 

Code,  ^  2280;  Western  U.  Teleg.  Co.  v.  Fhin, 
52  Ga.  18. 

A  person  who  is  let  into  possession  under 
an  agreement  that  a  lease  shall  be  executed, 
but  m  the  meantime  he  shall  enjoy  the  prem- 
ises upon  the  terms  of  such  lease,  becomes  im- 
mediately a  tenant  at  will,  at  least  he  is  so  after 
refusing  to  take  the  lease. 

4  Wait.  Act  A  Def.  pp.  204,  205,  8  Wait. 
Act.  &  Def.  pp.  48, 49;  Taylor.Land.  &  T.  §  60; 
Anderson  v.  Midland  R.  Co,  4  El.  &  El.  614; 
Dunne  v.  Trustees  of  Schools,  89  111.  578; 
Qoodtitle  v.  Way,  1 T.  R  736;  Hiatt  v.  MUler, 

5  Car.  &  P.  595;  Hamerton  v.  Stead,  3  Barn. 

6  C.  222:  BraythwaiU  ▼.  HiteJicock,  10  Mees. 
&  W.  497. 


the  facts  of  the  oases  already  dted  were  the  same  , 
•8  those  of  the  following  cases  which  sustain  the  ' 
principle  laid  down:  Lester  v.  Fozoroft,  Colles«  P. 
C.  1C8;  Coles  v.  Pilklnffton,  28  Week.  Rep.  41:  Clark 
V.  Clark.  49  Oal.  686;  McParlane  v.  Dickson,  18 
Grant,  Ch.  S88;  Huron  County  Corp*  v.  Kerr,  16 
Grant,  Ch.  205;  Morrison  v.  Peay,  21  Ark.  110;  Mc- 
Carirer  v.  Rood.  47  CaL  138. 

Deisher  v.  Stein,  84  Kan.  80,  is  also  a  case  in  point. 
Here  the  tenant  had  entered  under  a  parol  .con- 
tract for  a  lease  for  more  than  a  year  and  it  was 
held  that  he  could  recover'damages  for  ejectmf^nt. 

But  specifln  performance  will  not  l>e  decreed  un- 
le%  it  is  proved  that  the  acts  of  part  performance 
are  referable  to  the  agreement  alone  which  is 
sought  to  be  enforced.  Price  v.  Salusbury,  82  fieav. 
446:  Brennan  v.  Bolton,  2  Dru.  &  W.  849. 

And  so  the  mere  continuance  in  possession  of  a 
tenant  to  whom  a  promise  of  a  new  lease  has  been 
made,  does  not  take  the  case  out  of  the  statute. 
Crawford  v.  Wick,  18  Ohio  St.  202;  Armstrong:  v. 
Katceuborn,  11  Ohio,  283. 

lu  Wilis  V.  Stradllnfr,  8  Ves.  Jr.  878,  a  tenant  al- 
ready in  possession  under  a  lease,  l)eing:  desirous  of 
making  expensive  alterations  on  the  property,  re- 
ceived, near  the  end  of  his  term,  a  promise  from 
the  landlord  for  a  new  lease  at  an  increased  rental. 
He  continued  in  possession,  and  expended  money 
io  improvements,  and  paid  at  the  increased  rate. 
The  action  was  for  specific  performance.  The 
lord  chancellor  said  that  the  mere  holding  over 
by  the  tenant  would  not  take  the  case  out  of  the 
statute,  or  even  call  for  an  answer.  The  circum- 
stance which  he  thought  distinguished  the  case 
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was  the  payment  of  the  additional  rent  Payment 
of  additional  rent,  he  declared  to  be,  vtr  se,  an 
equivocal  circumstance.  But  where  the  landlord 
accepted  the  additional  rent  upon  the  ground  of 
the  agreement,  as  was  averred  in  this  case,  it  was 
not  equivocal  at  alL  And  it  was  held  to  be  incu  m» 
bent  upon  the  defendant  to  say  whether  it  wi4S  ao- 
oepted  on  a  holding  from  year  to  year,  or  on  some 
other  ground. 

Spear  v.  Orendorf,  26  Md.  87,  is  to  the  same  effect 
as  Wills  V.  Stradling,  8  Yes.  Jr.  878,  where  the  party 
had  been  in  possession  and  made  a  new  agreement 
for  an  increased  lease. 

In  Kust  V.  Conrad,  47  Mich.  449,  specific  perform- 
ance was  denied.  This  was  what  is  called  in  min- 
ing districts  a  contract  of  option.  Even  if  the 
court  had  enforced  the  execution  of  the  lease,  the 
tenant  could  have  terminated  the  relation  at  will 
by  giving  thirty  days*  notice.  The  contract  was 
therefore  unequal  and  inequitable. 

In  Attwood  V.  Barbam,  2  Russ.  186,  there  was  a 
displace luent  of  the  equity  of  the  biU  by  the  denial 
of  the  existence  of  the  agreement  in  the  defend- 
ant's answer.  It  was  insisted  that  the  plaintiff  was 
tenant  only  from  year  to  year,  and  that  he  had 
done  many  acts  which  would  have  been  breaches 
of  the  covenants  of  the  lease  if  any  had  existed. 
A  decree  of  specific  performance  was  denied. 

And  if  there  has  been  sufficient  execution  or 
performance  of  the  parol  contract  to  entitle  the 
lessee  to  enforce  it,  the  lessor  has  the  same  e^iuity 
and  both  wlU  be  entitled  to  specific  performancob 
Seaman  v.  Aschermaun,  61  Wis.  678.        A.  P.  W. 


1892. 


WeBD  v.   LmDSAT  &  MORGAH. 


There  is  do  difference  between  an  eTpresa 
teaaocy  at  will  and  one  created  by  dream- 
stances  or  operation  of  law. 

See  Weitem  U.  Teleg,  Co,  ▼.  Fain^  52  Qa. 
21. 

To  operate  as  a  waiver  of  a  forfeiture  in- 
curred, the  landlord  must  accept  rent  which 
has  accrued  since  the  forfeiture  happened. 

Taylor,  Land.  &  T.  §  499.  and  cases  cited. 

The  receipt  of  rent  after  a  landlord  has  com- 
menced his  action  for  a  forfeiture  will  not 
amount  to  a  waiver. 

Taylor,  Land.  &  T.  §  497;  Doe  v.  Mmx,  4 
Barn.  &  C.  606. 

If  the  contract  was  not  in  Itself  a  lease, 
defendants  could  have  acquired  no  ten  years' 
lease  except  by  parol,  and  a  parol  lease  for 
more  than  one  year  has  the  e£Pect  of  a  tenancy 
at  wUl. 

Ga.  Code,  S  2280;  WeiUrn  U.  Tdeg.  Co.  v. 
Fain.  52  Ga.  18. 

Meun.  DenmArkf  Ada.iiis  ft  Ada*ms  for 
defendants  in  error. 

Bleckley »  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  contract  of  June  4, 1889,  signed  by  the 
parties  respectively,  a  copy  of  which  is  in  the 
report,  was  not  a  present  demise  or  lease  which 
granted  to  Lindsay  <&  Morgan  an  immediate 
estate  for  years,  but  was  an  agreement  to  give 
them  a  future  lease  for  ten  years  from  the 
time  the  building  to  be  erected  was  "ready  for 
occupation.".  It  is  plain  from  the  nature  of 
the  agreement  and  the  language  of  the  instru- 
ment that  the  contract  was  executory  on  both 
•ides.  It  was  not  contemplated  that  Lindsay 
&  Morgan  should  become  tenants  to  Weed,  or 
owners  of  any  interest  in  the  premises,  or  that 
they  should  be  liable  for  the  payment  of  the 
stipulated  rent,  if  Weed  did  not  erect  the 
building  and  make  it  ready  for  occupation. 
Until  that  time  should  arrive  they  were  to 
remain  without  any  interest  in  the  property 
vbatever.  If  the  Duilding.  as  they  contend, 
has  not  yet  been  completed  and  made  ready 
for  occupation  accordiug  to  the  agreement,  the 
time  appointed  for  an  interest  to  vest  in  them 
as  lessees,  and  for  their  occupation  to  com- 
mence, has  not  yet  arrived;  aud  so  they  are 
without  anv  le^al  ownership  of  an  estate  for 
years,  or  of  a  right  to  possession  by  virtue  of 
inch  ownership.  The  instrumeut  executed  as 
evidence  of  the  contract  contains  no  words  of 
present  demise  or  any  equivalent  terms,  nor 
does  it  fix  with  certainty  either  the  amouut  of 
the  annual  rent  to  be  paid,  or  appoint  any 
time  for  the  completion  of  the  building  and 
the  consequent  commencement  of  the  ten  years' 
term.  Tbe  amount  of  the  rent  was  to,  or 
might  depend  in  part  upon  the  cost  of  the 
building,  and  when  the  building  would  be 
ready  for  occupation  would  necessarily  depend 
on  contingencies  to  be  met  and  dealt  with  after 
tbe  agreement  was  signed.  It  is  manifest  that 
tbe  Words  "Upon  these  conditions,  Joseph  D. 
Weed  agrees  to  give  them  a  lease  for  ten  years 
from  the  date  the  building  is  ready  for  occu- 

Stion,"  ought  to  be  construed,  not  as  a  stipu- 
;ion  for  further  assurance,  but  as  an  under- 
taking to  create  a  lease  not  previously  existing 
and  to  pass  by  it  an  estate  not  before  con- 
Vi  \ed  nor  attempted  to  be  conveyed.    It  could  1 
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not  have  been  the  intention-  of  the  parties 
either  that  Lindsay  &  Morgan  should  be  own- 
ers of  the  contemplated  terms  of  years  or  any 
term  in  the  premises  before  the  annual  rent 
which  they  were  to  pay  began  to  accrue,  or 
that  this  rent  was  to  begin  to  accrue  before  the 
building  was  ready  for  occupation.  In  dis- 
tinguishing between  a  lease  aud  a  mere  execu- 
tory agreement  for  a  lease,  the  intention- of  the 
parlies,  as  manifested  by  the  writing,  is  a  con 
trolling  element.  Lloyd,  Building  Contracts, 
§  88;  12  Am.  &  Eng.  Encyclop.  Law,  980;  1 
Wood,  Land.  &  T.  §  179;  McAdam,  Land.  & 
T.  §  41;  1  Taylor,  Land.  &  T.  §  87  et  seg.;  6 
Lawson,  Rights,  Hem.  &  Pr.  §  2801.  For 
cases  illustrating  the  distinction,  see  Sturffion 
V.  Painter,  Noy,  128;  Jackson  v.  AMurner, 

5  T.  R.  168;  Hegan  v.  Johnson,  2  Taunt.  148; 
Jackson  v.  Delacroix,  2  Wend.  433;  People  v. 
Kelsey,  88  Barb.  269,  14  Abb.  Pr.  872;  Mo- 
Qrath  V.  Boston,  108  Mass.  869;  Adams  v. 
Hagper,  L.  R.  4  Q.  B.  Div.  480;  Jackson  v. 
Kisselbraek,  10  Johos.  836,  6  Am.  Dec.  841; 
Kablej/  v.  Worcester  Qaslighi  Co.  102  Mass.  392. 

Ko  lease  creatine  a  term  of  ten  years,  and 
vesting  the  same  in  Lindsay  &  Morgan,  having 
ever  come  into  existence  as  contemplated  by 
the  agreement,  what  was  the  effect  of  admit- 
ting tbem  into  possession  by  virtue  of  the  con- 
sent given  by  Weed  in  his  letter  to  them  of 
September  27,  1889,  in  which  he  says:  "I 
simply  write  to  tell  you,  as  Mr.  Brown  told 
me  vou  wished  to  be^in  to  occupy  the  build- 
ing before  it  was  entirely  finished,  that  the  rent 
wni  begin  from  the  time  you  begin  to  occupy 
it.  I  have  no  objection  whatever  to  your 
moving  into  the  building  as  soon  as  you  find 
it  can  serve  your  convenience  to  do  so."  (Mr. 
Brown  was  the  contractor  employed  by  Weed 
to  construct  the  building.)  Was  this  permis- 
sion a  license  to  occupy  it  for  ten  years  with- 
out the  execution  of  any  lease,  or  was  it,  as 
events  turned  out  (possession  having  been 
taken  under  it,  and  Lindsajr  &  Morgan  having 
afterwards  refused  to  join  in  the  execution  of 
a  lease),  tbe  creation  of  a  tenancy  at  will?  We 
think  it  was  the  latter,  and,  no  rent  having 
at  any  time  been  paid  and  accepted,  this  is  in 
accordance  with  the  current  of  authority.  1 
Taylor,  Land.  &  T.  g  CO;  1  Washb.  Real 
Prop.  p.  876;  Tiedeman,  Real  Prop.  §  216;  6 
Lawson,  Rights,  Rem.  &  Pr.  g  2809;  12  Am.  <& 
Eng.  Encyclop.  Law,  670;  Chapman  v.  Tovoner, 

6  Mees.  &  W.  100;  Andersons.  Midland R.  Co. 
8  El.  &  El.  614;  Anderson  v.  PrindU,  23  Wend. 
613;  Dunne  ▼.  Truntees  of  Schools,  39  111.  57a 
In  ffamerton  v.  Stead,  8  Burn.  &  0.  483,  Lit- 
tledale,  J.,  said:  "  Where  parties  enter  under 
a  mere  agreement  for  a  future  lease,  they  are 
tenant's  at  will;  and,  if  rent  is  paid  under  the 
agreement,  they  become  tenants  from  year  to 
year,  determinable  on  the  execution  of  the 
lease  contracted  for,  that  beiug  the  primary 
contract."  Perhaps,  as  the  law  of  remedy  in 
tbe  superior  court  now  stands,  the  payment  of 
rent  would  have  raised,  not  merely  a  tenancy 
from  year  to  year,  but  one  for  the  whole  term 
covered  by  the  lease.  Walsh  v.  Lonsdale,  L. 
R.  21  Ch.  Div.  9.  It  is  plain  that,  consistently 
with  the  written  agreement  of  the  parties, 
Lindsay  &  Morgan  would  have  no  right  to 
occupy  and  use  the  premises  for  ten  years 
unless  they  were  willing  to  pay  therefor  the 
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■Upulated  rent,  nor  nnleflf  they  were  willing  to 
occupy  as  leasees  and  not  merely  as  tenants  at 
will.  In  this  litigation  they  seek,  as  they  did 
in  some  of  the  preliminary  steps  which  fed  to 
it.  to  take  the  position  and  haye  all  the  rights 
of  lessees  on  terms  different  from  any  which 
Weed  has  eyer  assented  to;  that  is,  they  want 
to  hold  at  a  leas  annual  rent  than  they  haye 
agreed  to  pay.  They  make  this  claim  hecause, 
as  they  contend.  Weed  has  not  erected  and 
made  ready  for  occupation  such  a  hnilding 
with  respect  to  plan  and  finish  as  was  contem- 
plated. If  this  contention  he  well  founded  in 
fact,  the  result  will  be.  not  that  they  could 
occupy  for  ten  years  on  terms  different  from 
those  agreed  upon,  but  that  thej  could,  if 
they  did  not  choose  to  waive  their  objection 
and  unite  in  the  lease,  and  pay  the  stipulated 
rent,  exercise  their  option  between  yacating 
the  premises  and  compelling,  by  a  proper 
equitable  action,  a  specinc  performance  on  the 
part  of  Weed  of  his  undertaking.  Weed's 
yiolation  of  his  contract  would  also  furnish  a 
cause  of  action  in  their  favor  fdr  any  dam- 
ages resulting  from  his  failure  to  comply. 
I^rbaps  if  tbey  had,  under  protest,  paid  rent 
according  to  the  contract,  they  might  have 


done  so  without  surrendering  any  substantial 
right,  legal  or  equitable.  Ijxmare  y.  IHxon, 
L.  R  6  H.  L.  414.  When  this  proceeding  was 
commenced,  they  had  not  pursued  any  course 
open  to  them,  but  had  enJeayored  to  pursue 
one  not  open;  they  had  declined  to  Join  in  the 
lease;  had  not  paid  rent  at  the  stipulated  rate; 
had  entered  no  luit  for  specific  performance; 
and  bad  refused  to  vacate  the  premises.  Hay- 
ing brought  themselves  into  the  position  of 
mere  tenants  at  will,  section  21^1  of  the  Code 
applies  to  them.  The  two-months'  notice  hay- 
ing been  given,  they  were  subject  to  evictioa 
as  tenants  holding  over.  Ckxie,  g§  4077-408L 
Tbe  pleadings  in  the  case  were  simply  the 
afiSdavit  and  counter  afiSdavit  provided  for  by 
the  sections  of  Uie  code  last  cited.  The  pend- 
ing application  in  the  superior  court  to  enjoin 
the  prosecution  of  this  proceeding  was  not 
operative,  because  no  injunction,  temporary  or 
permanent,  had  been  ordered,  nor  any  restrain- 
ing order  granted.  What  we  have  ruled  em- 
braces all  Siat  is  fundamental  in  the  ca5«,  and 
effectually  controls  the  final  result  of  this  pro- 
ceeding in  the  city  court.  The  court  erred  ia 
not  granting  a  new  trial. 
Judgment  reoenetL 
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Russell  CASE,  Appt., 

t>. 

Frederick  J.  HOFFMAN  et  al,,  BetpU, 
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1.  Tlie  flowing  of  water  npoB  and  be* 
aeath  the  rarfteoe  of  Uuids  between  m, 
natural  lake  of  abont  sixty  acres  in 
eztentf  and  a  ereek*  into  which  they  dto- 
oharae^.constltutes  a  wateroouTBe  where  the  flow 
is  all  in  the  same  direction  and  a  part  of  the  way 
alonff  a  distinct  and  plainly  marked  channel,  al- 
though fer  some  of  the  distance  it  spreads  over 
wide  reaches  of  marsh  and  swamp  lands  and  per- 
colates the  soil  in  many  and  most  places  between 
the  lake  and  creek. 

8*  A  complaint  asserting  ri^bts  in 
waters  upon  one*6  land,  and  also  claiming  the 
same  rights  under  a  contract,  does  not  make  in- 
consistent causes  of  action. 

iWlnsUno  and  Pifiney,  JJ.,  dissenU) 

(March  21, 1898.) 

APPEAL  by  plaintiff  from  an  order  of  tbe 
Circuit  Court  for  Jefferson  County  sus- 
talDing  a  demurrer  to  tbe  complaint  in  an  ac- 
tion brought  to  enjoin  the  diversion  of  an  al- 
leged watercourse,  and  to  recover  damages 
caused  by  past  diversion.    Bevei'sed. 

Tbe  facts  are  stated  in  the  opinioD. 

A/r,  H.  W.  Chynoweth,  with  Mewr$,  La 
Follette  Harper  and  Roe  &  Zimmer- 
man for  appellant. 


Messrs.  Gardner  A  Gaynor»  with  MstrsL 
Bushnell,  Rog^ers  A  Hall*  for  respondent: 

If  the  water  alleged  to  have  been  diverted  is 
what  is  known  in  law  as  surface  water  then 
such  diversion  furnishes  no  cause  of  action 
therefor. 

Pettigrew  v.  EcannilU,  25  Wis.  223,  8  Am. 
Hep.  50;  Hoyt  v.  Hudson,  27  Wis.  658,  9  Am. 
Rep.  478;  Eulrich  v.  Bichter,  87  Wis.  226. 

The  omission  of  material  allegations  from 
the  complaint  cannot  be  disregarded  or  the 
omission  supplied  by  intendment. 

Doud  v.  WiseoTisi7i,  P.  <fc  8.  JR.  Co,  65  Wis. 
108,  56  Am.  Rep.  620;  Franklin  Suprs.  y. 
Kirby,  25  Wis.  498. 

A  pleading  which  would  show  a  flow  of 
wster  to  be  a  course  must  either  state,  directly, 
that  it  is  a  watercourse,  or  it  must  stale  facta 
which  show  that  it  is  a  watercourse.  To  be  a 
watercourse  it  must  "flow  in  a  definite  channel 
having  a  bed  and  sides  or  banltB." 

Gould,  Waters,  g  41;  Lessard  v.  Siram,  6d 
Wis.  112.  51  Am.  Rep.  715. 

The  language  of  the  complaint  does  not  de- 
scribe a  natural  watercourse. 

It  did  not  have  banks  and  a  bed. 

It  did  not  have  a  constant  flow  of  water  in  a 
strong  current. 

The  living  springs  which  empty  into  Big 
lake,  and  Big  lake  so  drained  through  two 
miles  of  swamp  apparently  into  Beaver  creek, 
is  all  there  is.  Certainly  this  language  comes 
far  short  of  a  description  of  a  watercourse  un- 
der the  authorities. 


Note  .—The  law  as  to  rights  in  subterranean 
waters  is  very  fully  shown  in  a  note  to  Southern 
Pac.  R.  Ck).  V.  Dufour  (Cal.)  19  L.  B.  A.  9SS. , 

As  to  the  effect  of  a  grant  upon  rlgbtaln  perco-  J  v.  Stevens  (Iowa)  16  L.  R.  A.  680. 
2^0  L.  R.  A. 


lating  waters,  see  note  to  Paine  v.  Chandler  (N.  Y.> 
10  L.  B.  A.  99. 
For  swales  as  watercourses,  see  noU  to  Wharton 


See  also  22  L.  R.  A.  45;  44  L.  R.  A.  728. 
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Goald,  Waters,  $  41,  chap.  9,  ft  264;  Le$$ard 
T.  Strom,  supra;  Wood^  Naisances,  p.  10: 
Angell,  Wateroouraea,  g  108;  Am.  L.  Reg.  of 
April,  1891,  page  237;  BarkUff  ▼.  Wilcox,  86 
N:  Y.  140,  to  Am.  Rep.  619;  Eloodgood  ▼. 
Ayen,  106  N.  Y.  400;  FetUgrew  ▼.  Evarmille 
and  Hofft  ▼.  Hudson^  mpra;  QibibsY.  WilliamB, 
25  Kan.  214,  87  Am.  Rep.  241. 

The  owner  of  land  has  no  legal,  and  can  ac- 
quire no  prescriptiTe.  right  to  faaye  the  surface 
water  from  the  land  of  another  flow  to  and 
OYer  blB  land,  or  to  have  the  surface  water  on 
bis  land  flow  on  to  that  of  another. 

I^ff&r  ▼.  Warne,  29  Wis.  614;  (yConnar  ▼. 
Fond  du  Lac  A.  d  R  B.  Co.  52  Wis.  526,  88 
Am.  Rep.  754;  Lyon  y.  Qreen  Bay  A  M,  B. 
Co.  42  Wis.  547;  Eanlin  y.  Chicago  d  N.  W. 
B,  Co,  61  Wis.  680;  Watert  y.  Bay  View,  Id. 
648;  Eulrich  y.  Bichter,  87  Wis.  228;  Lessard 
▼.  Siram,  62  Wis.  116,  51  Am.  Rep.  715. 

The  law  applicable  to  natural  watercourses 
has  no  application  to  an  artificial  canal  or 
ditch. 

Fryer  y.  Warns,  29  Wis.  611;  (/Connor  y. 
Fond  du  Lac,  A.  A  P.  B.  Co.  52  Wis.  580,  88 
Am.  Rep.  754;  Foa  Biwr  Flour  Paper  Co,  y. 
Kdley,  70  Wis.  800;  La^esonY.  Moiory,  52  Wis. 
219;  Aogell,  Watercourses,  gg  206,  208a,  1086, 
108c/  CurHss  y.  AyrauU,  47  N.  Y.  78-82; 
Wood,  Nuisances,  §  400;  Qould,  Waters, 
S  225;  JSield  y.  London  A  N.  W.  B.  Co,  L.  R. 
10  Ezch.  4;  Wood  y.  Waud,  8  Ezch.  748; 
Greatrex  y.  Eawsard,  8  Exch.  291;  VUet  y. 
Sherwood,  85  Wis.  229. 

II  the  action  of  the  defendants  yiolated  no 
legal  right  the  court  will  not  inquire  into  their 
motives  in  doing  the  acts  complained  of. 

Gould,,  Waters,  %  290;  Wood,  Nuisauces,  p. 
10;  Phelps  v.  Notrlen,  72  N.  Y.  89, 28  Am.  Rep. 
98;  Clinton  y.  Myers,  46  N.  Y.  511.  7  Am. 
Rep.  878;  ChaifiM  v.  Wilson,  28  Yt  49; 
Aneell,  Watercourses,  7th  ed.  §  114,  note;  Kiff 
V.  Youmans,  86  K.  Y.  824,  40  Am.  Rep.  548; 
Frarier  v.  Brounii,  12  Ohio  St.  294;  South  Boyal- 
ton  Bank  v.  Sumjc  Bank,  27  Yt.  505;  McSian 
V.  Brown,  18  Wend.  261,  28  Am.  Dea  461; 
Paine  v.  Chandler  (N.  Y.)  19  L.  R.  A.  99. 

Orion*  </.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  order  of  the 
circuit  court  sustaining  a  demurrer  to  the 
complaint,  on  the  ground  that  it  did  not 
state  a  cause  of  action.  The  facts  stated  in 
the  complaint  are  substantially  as  follows : 
The  plaintiff  is  the  owner  of  440  acres  of 
land  in  sections  21  and  22,  town  20,  range 
1  B.,  purchased  and  suitable  for  the  cultiva- 
tion of  cranberries.  **  There  is  a  natural 
stream  of  water  known  as  'Beaver  Creek,' 
with  clearly  defined  banks  and  a  fixed  chan- 
nel, varying  in  depth,  but  always  with  a 
steady  flow  of  the  waters  in  an  easterly  di- 
rection, bearing  south,  through  the  northern 
portion  of  said  town  20,  at  a  distance  of 
about  two  miles  from  the  plaintiff's  said 
lands,  and,  after  passing  the  eastern  line  of 
the  town,  bends  its  course  so  as  to  flow  in  a 
southerly  and  southwesterly  direction  fur  a 
considerable  distance  below  the  south  line 
of  said  town.  There  were  always  and  still 
are  in  the  northwestern  portion  of  said  town 
living  springs,  which  continuously  flow  and 
20L.R.A* 


discharge  their  waters  by  a  well-defined 
stream  Into  a  natural  lake,  of  about  sixty 
acres  in  extent,  situated  in  section  8  of  said 
town,  known  as  'Big  Lake. '  From  said  lake 
the  waters  so  gathered  flowed  under  natural 
conditions  upon  the  surface  and  beneath  the 
surface  of  the  lands  lying  to  the  southeast 
of  said  lake  to  and  across  the  said  lands  of 
the  plaintiff,  and  thence  easterly,  until  they 
discharged  themselves  and  were  again  col- 
lected in  said  Beaver  creek.  The  said  natu- 
ral flow  or  stream  of  water  from  said  lake 
in  section  8  was  well  defined  and  established, 
and  in  places,  one  of  which  was  upon  the 
land  of  the  plaintiff,  had  made  for  itself  a 
distinct  and  plainly  marked  channel,  point- 
ing and  showing  the  natural  flow  of  the 
water ;  and  said  stream  was  known  and  called 
by  the  name  of  the  'West  Branch  of  Beaver 
dreek. '  At  the  time  of  the  purchase  by  the 
plaintiff  of  his  said  lands  in  section  22,  the 
actual  flow  and  source  of  the  water  above 
described  from  said  Big  lake  still  continued 
as  in  a  state  of  nature  across  the  lands  of  the 
plaintiff  as  aforesaid,  discharging  to  and 
upon  the  lands  lying  to  the  east  of  the  plain- 
tiff, and  to  some  extent  to  the  south  of  the 
lands  of  the  plaintiff,  and  were  to  consider- 
able extent  oispersed  over  a  larce  area  of 
land  drained  by  Beaver  creek.  The  plain- 
tiff's lands  were  also  supplied  with  water 
from  surface  springs,  nortnward  therefrom, 
in  laree  numbers,  constant  in  their  supply, 
furnishing  a  large  quantity  of  living  water, 
moving  in  a  southeasterly  direction  through 
and  across  the  lands  lying  between  said 
springs  and  plaintiff's  land,  and  over, 
through,  and  across  said  lands,  though  not 
usually  in  perfectly  defined  channels.  At 
the  time  of  the  purchase  of  said  lands  in  sec- 
tion 22  by  the  plaintiff  as  aforesaid,  imme- 
morial ly  theretofore  and  thereafter  continu- 
ously, until  about  the  year  1888,  the  waters 
of  said  West  Branch,  together  with  the  other 
waters  last  aforesaid,  were  suflacient  in  vol- 
ume adequately  to  irrigate  and  supply  waters 
sufficient  to  moisten  said  lands,  and  make 
them  suitable  to  the  cultivation  of  cranber- 
ries. "  Immediately  after  the  purchase  of  the 
lands  in  section  22,  the  plaintiff  began  the 
cultivation  of  cranberries  on  said  land,  and 
cut  ditches  across  the  same  to  make  available 
the  natural  fiow  of  said  waters,  and  has  con- 
tinued to  improve  said  lands  for  such  pur- 
pose by  an  expenditure  of  a  large  sum  of 
money ;  and  that  the  improvements  so  made 
are  of  the  value  of  $12,000,  and  the  lands, 
with  said  improvements,  are  now  of  the  value 
of  $20,000.  The  complaint  then  states,  in 
substance,  as  follows:  About  1888.  D.  A. 
and  C.  A.  Goodyear  built  a  sawmill  about  a 
mile  south  of  plaintiff's  land,  and  for  the 
purpose  of  getting  logs  from  near  said  Big 
lake  to  their. mill,  they  obtained  an  net  oi 
the  legislature,  by  chapter  271  of  the  Laws 
of  1888,  and  claimed  to  act  in  accordance 
with  the  same,  and  made  a  ditch  or  canal 
from  6  to  12  feet  wide,  and  4  feet  deep,  from 
Big  lake  along  the  general  course  of  the 
West  Branch  aforesaid,  down  through  a  por- 
tion of  the  plaintiff 's  lands,  and  to  said  saw- 
mill, and  floated  logs  to  said  mill ;  but  tliey 
so  conducted  their  business  and  managed 
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their  ditch  as  to  matly  injure  the  lands 
of  the  plaintiff  and  others.  They  then  en- 
tered into  a  contract  with  the  plaintiff  to 
make  such  ditches  on  his  land  with  supply 
gates,  so  tliat  he  could  make  the  same  use 
of  the  waters  of  said  West  Branch  as  before 
said  large  ditch  was  made.  The  cutting  of 
this  ditch  not  only  used  all  the  waters  of 
said  West  Branch  along  their  natural  chan- 
nel and  bed,  but  diverted  the  same  as  it  left 
the  plaintiff's  land  into  another  direction  to 
said  mill,  and  southeastward ly  to  a  stream 
called  **SiWer  Creek,"  a  long  distance  from 
Beaver  creek.  Into  which  it  formerly  ran  and 
was  a  tributary  thereof.  A  branch  ditch  was 
also  cut  into  Beaver  creek  northwardly, 
which  diverted  a  portion  of  its  waters  also  to 
the  said  mill  and  into  Silver  creek.  The 
plaintiff  continued  to  enjoy  the  advantages 
of  said  contract  until  the  said  mill  and  the 
floating  of  logs  to  it  through  said  big  ditch 
were  abandoned,  and  the  Ooodyears  sold  out 
all  their  interest  in  the  same  to  the  defend- 
ants in  1889.  The  defendants  then  closed 
up  the  plaintiff's  gates  by  which  he  was 
wont  to  obtain  sufficient  water  for  his  cran- 
berry culture,  and  cut  ditches  from  the  main 
ditch  outside  of  plaintiff's  lands  and  around 
the  same,  and  diverted  all  the  water  of  said 
West  Branch  and  of  said  main  ditch  around 
and  away  from  the  same  to  said  mill  and 
Silver  creek,  and  thereby  nearly  destroyed 
the  use  of  the  lands  and  improvements  of  the 
plaintiff.  But  some  water  escaped  through 
the  east  banks  out  of  repair  and  beneath  me 
broken  gates,  which  he  used  to  irrigate  his 
lands  to  a  limited  extent.  The  defendants 
then  constructed  ditches,  dams,  and  embank- 
ments, solely  for  the  purpose  of  removing 
and  diverting  said  watercourse  wholly  from 
and  off  the  plaintiff's  lands,  intending 
thereby  to  deprive  the  plaintiff  from  receiv- 
ing a  supply  of  living  water  from  any  source 
whatever  for  his  lands.  The  plaintiff's  cran- 
berry crop  is  now  liable  to  destruction  from 
the  want  of  water.  The  plaintiff  prays  tliat 
his  rights  may  be  established  to  said  water; 
that  the  Oooidyear  contract  be  specifically 
performed ;  that  the  defendants  be  enjoined 
from  diverting  said  waters,  and  be  required 
to  remove  said  obstructions  to  the  natural 
flow  therefor;  and  that  the  plaintiff  be  per- 
mitted by  the  order  of  the  court  to  cut  through 
said  dam,  and  allow  the  waters  to  pass 
through  the  plaintiff's  land ;  and,  finally, 
for  damages  of  $8,500,  and  for  other  relief. 
The  principal  contention  of  the  learned 
counsel  of  the  respondent  in  support  of  the 
demurrer  is  that  the  waters  coming  to  the 
plaintiff's  lands,  and  for  the  diversion  of 
which  the  plaintiff  complains,  are  mere  sur- 
face watem,  which  the  defendants  had  the 
right  to  deal  with  on  their  own  land  and  for 
their  own  benefit,  as  they  saw  fit,  and  that 
their  alleged  diversion  thereof  from  the 
plaintiff's  lands  does  not  give  him  any  rierht 
of  action  therefor.  The  learned  counseFof 
the  appellant  contends  that  such  waters  are 
of  a  natural  watercourse  and  living  stream, 
in  which  he  hus  the  right  of  a  riparian 
proprietor,  and  that,  therefore,  he  has  in 
this  action  the  right  to  recover  for  the  di- 
version thereof  by  the  defendants.     The  dig- 
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tinctiou  between  mere  surfaoe  waters  and 
a  natural  watercoone  is  wide  enough  to  be 
readily  discerned,  and  to  determine  which 
the  complaint  describes  is  not  difficult.  We 
will  first  briefly  examine  the  law  and  the 
authorities  as  to  the  peculiar  and  indispensa- 
ble elements  and  characteristics  of  each,  and 
then  make  application  of  them  to  the  com- 
plaint. 

First.  Surfaoe  water  is  such  as  its  name 
indicates.  It  spreads  over  the  surfaoe  of 
the  ground.  It  has  its  origin  most  commonly 
in  rains  and  melted  snow.  It  may  stand  in 
swamps,  or  it  may  percolate  through  or 
under  the  soil.  It  is  as  well  defined,  and 
the  law  applicable  to  it  stated  as  well,  in 
Hayt  ▼.  Hudion,  27  Wis.  656,  9  Am.  Rep. 
478,  as  in  any  case  in  the  books.  "  The  doc- 
trine of  the  common  law,"  says  Ohief  Justice 
Dixon,  *'i8  that  there  exists  no  such  natural 
easement  or  servitude  in  favor  of  the  owner 
of  the  superior  or  higher  ground  or  fields  aa 
to  mere  surface  water,  or  such  as  falls  or  ac- 
cumulates by  rain  or  the  melting  of  snow ; 
and  that  the  proprietor  of  the  inferior  or 
lower  tenement  or  estate,  may,  if  he  choose, 
lawfully  obstruct  or  hinder  the  natural  flow 
of  such  water  thereon,  and  in  so  doing  may 
turn  the  same  back  upon  or  off  onto  or  over 
the  lands  of  other  proprietors,  without  lia- 
bility for  injuries  ensuing  from  such  ob- 
struction or  diversion.  **  Nearly  the  same 
language  is  used  by  the  same  learned  chief 
justice  in  Pettigrevo  v.  EtanmUef  25  Wis. 
228,  8  Am.  Rep.  50.  It  is  further  described 
as  ^waters  flowing  in  hollows  or  ravines, 
from  rain  or  melting  snow ;"  or,  **  drainage 
over  the  land  occasioned  by  unusual  freshets 
or  other  extraordinary  causes,"  and  are  not 
permanent,  but  soon  pass  off  or  dry  up  when 
the  cause  ceases.  Fryer  v,  Wame,  29  Wis. 
611 ;  Eulrich  v.  Ricfiter,  87  Wis.  226 ;  AUen 
V.  Cliippewa  FaZU,  52  Wis.  484,  28  Am.  Rep. 
748 ;  O'Connor  v.  Fond  Du  Lae  A,  dt  P,  IL 
Co.  52  Wis.  580,  88  Am.  Rep.  754 ;  Hanlin 
V.  CMeaao  dt  If.  W.  P,  Co,  61  Wis,  615; 
Lessard  v.  Stram,  62  Wis.  112,  61  Am.  Rep. 
715.  ''Surface  water  lies  upon  or  spreads 
over  the  surface,  or  percolates  the  soil,  as  in 
swamps,  and  does  not  flow  in  a  particular 
channel.  The  owner  may  expel  surface  water 
from  his  own  land  to  that  of  another  without 
wrong. "  Gould,  Waters,  §  268.  "  But  one 
may  do  so  only  to  protect  himself,  or  to 
benefit  his  own  land,  but  no  further.  But 
even  surface  water  becomes  a  natural  water- 
course at  the  point  where  it  begins  to  form 
a  reasonably  well-defined  channel,  with  bed 
and  banks  or  sides,  and  current  with  nearly 
constant  flow. "    Id. 

Second.  A  natural  watercourse  is  also  as 
well  defined  and  the  law  that  governs  it 
stated  in  our  own  cases  as  anywhere.  Says 
Chief  Justice  Dixon,  in  Hoyt  v.  Hudton^ 
supra:  ''The  term  'watercourse'  is  well  de- 
fined. There  must  be  a  stream  usually  flow- 
ing in  a  particular  direction,  though  it  need 
not  flow  continually.  It  may  sometimes  be 
dry.  It  must  flow  in  a  definite  channel,  hav- 
ing a  bed,  sides  or  banks,  and  usually  dis- 
charge itself  into  some  other  stream  or  body 
of  water.**  The  following  streams  are  held 
to  come  within  this  definition.     In  Bpeimam 
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V.  Portage,  41  Wis.  144,  the  streams  held  to 
be  watercourses  were  across  the  low  grounds 
of  considerable  extent  between  said  rivers, 
which  had  their  origin  in  the  overflow  of  the 
Wisconsin  river  to  the  Baraboo  river,  caused 
by  unusual  freshets.  They  had  no  well-de- 
fined channels  or  banks,  but  spread  widely 
over  the  intervening  ground.  They  came 
from  one  unquestionable  watercourse,  and 
passed  into  another  one,  and  did  not  lose 
their  character  as  watercourses  by  passing  and 
spr^tding  over  the  intervening  low  ground. 
In  Oillett  ▼.  Johnwn,  80  Conn.  892,  there  was 
a  living  spring  about  sixteen  rods  from  the 
dividing  line  on  the  land  of  the  defendant. 
It  ran  on  in  a  stream  that  would  fill  a  half- 
inch  pipe.  The  supply  was  constant,  excei)t 
in  a  very  di^  time.  For  six  or  eight  rods  it 
ran  rapidly  oetween  abrupt  banksT  and  in  a 
well-defined  channel.  It  then  came  to  marshy 
ground,  where  it  spread  out,  so  that  its  flow 
was  sliirbt  in  a  sluggish  current,  but  in  a  nat- 
ural be^  or  depression  to  a  watering  place  on 
the  plaintiff's  land.  The  defendant  diverted 
the  stream  on  his  own  land  from  the  watering 
place  of  the  plaintiff.  It  was  held  to  be  a  wa- 
tercourse, and  the  defendant  liable.  In  Ma- 
tombery.  Godfrey,  108  Mass.  219,  11  Am.  Rep. 
849,  tlie  stream  came  across  a  road  onto  the 
defendant's  land,  in  a  well-defined  channel, 
but  when  within  five  rods  of  the  plaintiff's 
land,  below  it,  spread  out  several  rods  in 
widtji,  and  so  it  ran  upon  the  plaintiff's  land, 
which  was  a  flat  and  level  meadow,  where  it 
irrigated  it  in  a  valuable  manner,  and  there 
was  no  defined  channel  on  the  plaintiff's 
land  :  but  a  short  distance  below  his  land  it 
again  formed  into  a  brook,  with  a  channel 
and  current,  and  so  ran  on  and  emptied  into 
a  river.  Held  to  be  a  watercourse,  which 
the  defendant  could  not  divert  from  the 
plaintiff's  land.  In  Miller  v.  Laubach,  47 
ra.  154,  86  Am.  Dec.  521,  the  waters  came 
from  winter  springs  on  defendant's  land,  and 
soon  spread  out  and  made  his  land  wet  and 
boggy,  and  tfiey  were  wont  to  pass  onto  the 
plaintiff's  land,  and  there  soon  dry  up  by 
evaporation.  The  defendant  cut  a  ditoh  on 
his  own  land,  which  gathered  the  waters  to- 
gether, and  discharged  them  on  the  plain- 
tiff's land  in  such  a  manner  as  to  cause  him 
great  injury,  by  making  his  land  wet  and 
useless.  The  defendant  was  held  liable.  In 
Kauffman  v.  Orieeemer,  26  Pa.  407,  67  Am. 
Dec.  487,  the  stream  came  from  springs  on  tlie 
plaintiff's  land,  which.  Increased  by  rains 
and  snow,  ran  down  on  and  through  the  de- 
fendant's land  and  emptied  into  a  creek. 
They  ran  in  a  general  channel,  but  their  flow 
was  not  continuous.  The  defendant  made  a 
sod  dam  at  his  line,  and  thereby  turned  the 
waters  back  onto  the  plaintiff's  land,  to  his 
injury.  It  was  held  that  this  stream  was  a 
watercourse,  and  governed  by  the  maxim  of 
the  common  law,  aqva  currit  et  debet  currere, 
and  the  plaintiff  recovered.  In  JVioads  v. 
Damdheieer,  138  Pa.  226,  it  is  held  that  even 
surface  water,  if  it  run  in  a  channel  with 
banks  and  current,  an^  in  a  certain  direction 
where  there  is  water,  although  not  continu- 
ously, is  a  watercourse,  and  governed  by  the 
same  law.  In  Jiktrl  v.  DeHart,  12  N.  J.  Eq. 
280,  72  Am.  Dec.  395,  it  is  held  that  when  the 
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country  is  such  that  the  water  from  mins  nnd 
melting  snow  is  necessarily  collected  iiiio 
one  bod^,  so  large  as  to  require  an  outlet, 
and  is  discharged  through  it  in  a  well-de- 
fined channel,  where  it  is  accustomed  to  flow, 
and  has  flowed  from  time  immemorial,  such 
channel  is  an  ancient  natural  watercourse. 
The  common- law  doctrine  prevails  in  New 
Jersey.  A  spring  without  an  outlet  or  inlet 
is  not  a  watercourse,  but.,  if  it  have  an  out- 
let through  a  well-defined  channel,  it  is  a 
watercourse.  Delhi  v.  Joumana,  50  Barb. 
816.  Where  a  spring  rises  on  one  man's  land, 
and  from  it  a  stream  runs  with  a  current  aad 
in  a  well-defined  channel  onto  the  land  of 
another  below,  although  it  furnished  no  more 
water  than  the  superior  proprietor  could 
use  for  domestic  purposes  and  to  water  his 
land,  he  cannot  divert  or  wholly  consume 
it  to  the  detriment  of  the  inferior  owner. 
Arnold  v.  Foot,  12  Wend.  880,  and  Smith 
V.  Adams,  6  Paige,  485,  are  to  the  same 
effect.'  **A  spring,  to  be  protected  by  the 
law,  must  be  one  which  issues  out  of  the 
earth  by  natural  forces."  Gould,  Waters, 
§  286.  A  spring  becomes  a  watercourse  at 
the  point  where  the  water  comes  to  the  sur- 
face, and  flows  off  in  a  defined  channel  or 
bed,  with  banks  or  shores,  which  confine  the 
water,  and  cause  it  to  run  in  a  certain  di- 
rection. Id.  §  41.  It  must  have  a  current, 
or  it  cannot  be  obstructed  or  diverted  to  uny 
one's  injury.  If  a  watercourse  is  lost  in  a 
swamp  or  lake,  it  is  still  a  watercourse  if  it 
emerges  therefrom  in  a  well-defined  channel, 
or  if  it  spreads  over  a  meadow,  and  it  can 
be  identified  or  traced  as  the  same  stream,  it 
is  still  a  watercourse.  Id.  «^  264 ;  Briscoe  v. 
Drought,  11  Ir.  C.  L.  Rep.  250;  Munkres  v. 
Kansas  (Hty,  St.  <7.  db  0.  B.  B,  Co.  72  Mo. 
514;  Hebron  Cfravd  Road  Go.  v.  Ilaroey,  90 
Ind.  192,  40  Am.  Hep.  199;  Bobinson  v. 
Shanks,  118  Ind.  126.  ''If  the  channel  and 
banks  formed  by  running  water  present  to  the 
eye  at  a  casual  glance  the  unmist^akable  evi- 
dence of  the  frequent  action  of  running  wa- 
ter, then  it  is  a  natural  watercourse. "  Gould, 
Waters,  g  264.  I  will  close  these  citations  by 
a  verj'  strong  case  in  favor  of  the  plaintiff's 
ri^ht,  in  this  court.  The  plaintiff  o»vned  a 
mill  at  .Cross  Plains,  on  Black  Earth  creek. 
The  creek  had  its  rise  in  Mud  lake,  in  an- 
other town,  which  lake  was  partially  fed  by 
springs,  but  mainly  by  rains  and  surface  wa- 
ters and  out  of  it  the  waters  flowed  through  an 
outlet  into  Black  Earth  creek,  but  the  outlet 
had  been  considerably  fil led  up.  The  defend- 
ant sought  to  excavate  an  outlet  on  the  op- 
posite side  of  said  lake,  and  draw  off  the 
water  into  a  big  marsh,  and  so  eastward ly 
by  Pheasant  Branch  into  Lake  Mendota,  and 
wholly  divert  them  from  Black  Earth  creek, 
to  the  injury  of  the  plaintiff's  mill  power. 
In  Mohr  Y.Oault,  10  Wis.  518,  78  Am.  Dec. 
687,  Chief  Justice  Dixon  said  in  passing  upon 
the  above  facts:  "The  owners  along  the 
creek  have  a  legal  right  to  the  natural  and 
usual  flow  of  the  waters  of  the  lake  through 
it. "  It  is  said  also  in  the  opinion,  as  it  was 
also  found  by  the  trial  court,  '*  that  there  was 
no  perceptible  fall  or  difference  in  the  height 
of  the  surface  of  the  lake  from  ono  end  to 
the  other.     The  depth  of  this  lake  was  from 
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two  to  seveii  feet,  and  the  main  body  was 
covered  by  vegetation.  The  waters  haH  been 
raised  one  and  a  half  feet  by  the  filling  up 
of  this  outlet,  and  more  than  that  by  surface 
waters  running  into  it  from  the  adjacent 
country."  The  defendant  sought  to  divert 
the  waters  of  the  lake  in  the  proposed  direc- 
tion, in  order  to  drain  his  own  land  covered 
by  its  waters  to  the  depth  of  from  a  few 
inches  to  three  feet.  From  this  it  appears 
that  this  lake  is  protected  as  a  natural  water- 
course. Application  may  now  readily  be 
made  of  these  principles  and  authorities  to 
the  waters  described  in  the  complaint. 

1.  Kotth  of  the  plaintiff's  land  ''there 
were  always,  and  are  yet,  living  springs, 
which  continuously  flow  and  dischar^^  their 
waters  by  a  well-defined  stream  into  a  natu- 
ral lake,  of  about  sixty  acres  in  extent,  known 
as  'Big  Lake.  *"  This  being  the  source  of  the 
waters,  it  is 'material  to  inquire  whether,  so 
far  as  described,  thev  constitute  a  natural 
watercourse.  **▲  well-defined  stream,"  that 
has  flowed  continuously  forever  from  ever- 
lasting springs,  and  made  a  lake  of  such  ex- 
tent, must  have  had  a  well-defined  ''channel, " 
strong  "current,**  and  "bed  and  banks," — all 
the  characteristics  of  a  watercourse.  From 
the  words  of  description  used,  oommpn  reason 
supplies  every  element  of  such  a  natural 
stream  as  to  make  it  a  watercourse  in  law 
and  fact.  The  springs  had  been  gathered 
into  one  stream,  which  made  a  watercourse 
to  all  intents  and  purposes;  and  "Big  Lake" 
was  certainly  a  watercourse,  accord! og  to  the 
above  decision.  What  becomes  of  it  after- 
wards? 

2.  From  the  lake  the  waters  so  gathered 
flowed  under  natural  conditions  upon  and 
beneath  the  surface  of  the  lands  lying  to  the 
southeast  of  said  lake,  to  and  across  Uie  land 
of  the  plaintiff;  and  thence  easterly,  until 
thev  discharged  themselves  and  were  again 
collected  in  the  "Beaver  Creek."  This  dis- 
tance is  but  a  few  miles.  Did  this  natural 
watercourse  lose  its  essential  character  by 
its  course  from  Big  lake  to  Beaver  creek: 
Did  it  become  mere  surface  waters?  There 
is  not  one  word  descriptive  of  "surface  wa- 
ters" in  the  complaint.  The  waters  all  go 
in  the  same  direction,  and  are  tributary  to 
Beaver  creek. 

8.  "The  said  natural  flow  or  stream  of 
water  from  the  lake  was  well  defined  and 
established,  and  in  places,  one  of  which  was 
upon  the  land  of  tins  plaintiff,  had  made  for 
itself  a  distinct  and  plainly  marked  channel, 
pointing  and  showing  the  natural  flow  of  the 
water,  and  that  said  stream  was  known  and 
commonly  called  by  the  name  of  the  'West 
Branch  of  Beaver  Creek. '"  Would  it  not  be 
idle  and  hypercritical  to  say:  "But  this 
description  does  not  use  the  words  'bed  and 
banks'  and  'current,' — the  language  of  the 
books  in  describing  a  watercourse?"  These 
waters,  in  such  volume,  could  not  flow  con- 
tinuously, always  in  a  distinct  and  plainly 
marked  channel,  well  defined  and  estab- 
lished, without  making  for  themselves  a  bed 
and  banks  or  sides  to  the  stream  in  the  places 
mentioned,  one  of  which  is  on  the  land  of  the 
plaintiff.  It  is  a  most  reasonable,  necessary, 
and  inevitable  consequence  by  the  laws  of 
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nature.  Such  a  body  of  water,  gathered  into 
a  stream,  and  flowing  in  one  channel  con- 
tinuously, could  not  help  from  cutting  for 
itself  in  suitable  soil  or  high  ground  a  water- 
course, with  banks,  bed,  and  current,  any 
more  than  it  could  help  from  running  down 
an  incl ined  plane.  Admit  that  the  complaint 
shows  that  this  stream  spreads  over  wide 
reaches  of  marsh  and  swamp  lands,  and  per- 
colates the  soil  in  many  and  most  places  be- 
tween Big  lake  and  Beaver  creek,  or  in  all 
places  except  those  mentioned,   where  the 

f  round  was  suitable  for  cuttinic  a  well-de- 
ned  channel,  as  above  described;  according 
to  the  above  authorities  such  spreading  of  a 
stream  through  marshes  and  swamps,  on  or 
below  the  su^ace,  does  not  militate  against 
its  being  a  watercourse  in  every  essential 
particular,  if  it  can  be  traced  or  identified 
as  the  same  stream,  and  its  identity  is  al- 
leged in  the  complaint  in  this  case,  and  it  ia 
a  fact  to  be  proved  and  established  on  the 
trial.  A  stream  that  can  be  utilized  by 
confining  its  waters  in  a  ditch  or  canal, 
wide  and  deep  enough  for  floating  1og;s  down 
from  Big  lake  past  the  plaintiff's  land,  is 
not  small  or  inconsiderable.  Even  where  it 
widely  spreads  over  or  under  intervening 
marshes,  it  must  have  considerable  current, 
and  a  constant  flow  towards  Beaver  creek, 
across  the  lands  of  the  plaintiff.  In  view  of 
the  above  authorities,  and  on  well-estab- 
lished principles,  there  would  seem  to  be  no 
question  but  that  these  waters  constitute  a 
watercourse  over  the  lands  of  the  plaintiff, 
and  that  he  has  an  "equal  right  inseparably 
annexed  to  the  soil  to  their  use  for  every 
useful  purpose  to  which  they  can  be  applied 
as  they  are  wont  to  run  without  diversion* 
alteration,  or  diminution."  Wadsworth  ▼. 
TiUottKm,  15  Conn.  866,  89  Am.  Rep.  891; 
Perkins  v.  D(nio,  I  Root,  585.  This  stream 
being  so  clearly  and  unquestionably  a  water- 
course in  which  the  plaintiff's  rights  are 
protected  by  the  law,  and  this  being  the 
main  and  material  ground  of  the  plaintiff's 
complaint  and  cause  of  action,  and  sufficient 
to  sustain  the  complaint  as  against  the  de- 
murrer, other  matters  alleged  therein  aa 
grounds  of  the  action,  such  as  the  plaintiff's 
rights  under  the  Qoodyear  contract,  and  his 
rights  in  these  waters  upon  his  land,  even 
if  they  do  not  technically  constitute  a  water- 
course, will  not  be  considered  any  further 
than  to  say  that  they  do  not  constitute  sev- 
eral and  inconsistent  causes  of  action,  but  are 
different  grounds  of  the  same  action.  The 
jurisdiction  of  a  court  of  equity  to  take  cog- 
nizance of  the  matters  of  the  complaint,  and 
to  grant  the  relief  demanded,  has  been  sus- 
tained by  this  court  in  many  cases.  Sheldon 
V.  BocktoeU,  9  Wis.  166,  76  Am.  Dec.  265 ; 
Patten  v.  Marden,  14  Wis.  478;  Pioneer 
Wood' Pulp  Co,  V.  Bensley,  70  Wis.  477;  fVrt- 
ten  Paper  Co,  v.  Kaukauna  Water  Power  Co, 
70  Wis.  659 ;  Ceda/r  Lake  Hotel  Co,  v.  Cedar 
Creek  Hydraulic  Co,  79  Wis.  802 ;  KimbeHp 
V.  Hetcitt,  75  Wis.  871. 

The  order  of  the  circuit  court  it  rer)er9ed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

Winslow  and  Pinneyt  JJ. ,  dissent 


Pabkbr  t.  Mabgo. 
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James  H.  PARKER,  Eeipt. 

V. 

Manuel  MARCO,  Appt. 

a86N.Y.i«k) 

A  dalbndaat  residiiic^  and  maed  In  a  fM- 
eml  eovrt  in  one  state  is  exempt  firem 
the  eeiTlee  of  procoBS  of  the  courts  of  an- 
other state  to  which  he  has  srone  to  attend  an 
examination  of  plaintilTB  witneflees  before  a  no- 
tary pabllo,  as  authorized  by  U.  8.  Rev.  Stat.,  S  868; 
and  It  is  immaterial  that  the  time  of  such  exam- 
ination was  fixed  by  agreement  after  waiver  of 
notloe. 

(January  17, 1888.) 

APPEAL  by  defendant  from  an  order  of  the 
Oeneral  Term  of  the  Supreme  Court,  First 
Department,  reversing  an  oitier  of  the  special 
term  for  New  York  County  setting  aside  the 
service  of  a  summons.    Beversed. 

The  facts  sufficiently  appear  in  the  oplnioD, 

Mr.  John  R.  Abneyt  for  appellant: 

The  defendant  was  exempt  from  service,  he 
being  in  the  state  for  the  sole  purpose  of  at- 
tending the  taking  of  testimony  before  a  notary 
public  in  another  action  to  which  he  waa  a 
party. 

Privilege  from  arrest  was  accorded  to  parties 
and  witnesses  coming  to,  attending,  and  re- 
turning from,  court  in  England  aa  far  back  as 
the  lime  of  Henry  IV. 

Y.  B.  13  Hen.  IV.,  L,  B.:  Vin.  Abr.  Prifsi- 
lege,  610;  Bacon,  Abr.  Primege. 

At  first  the  rule  of  protection  was  not  un- 
deistood  as  extending  to  witnesses  not  served 
with  subpoenas  to  attend,  but  later  the  rule  was 
laid  down  as  extending  to  "  all  persons  who 
had  relation  to  a  suit  which  called  for  their 
attendance,  whether  they  were  compelled  to 
attend  by  process  or  not,  provided  they  came 
bona  fide. 

MeekinB  v.  Smith,  1  H.  Bl.  686;  Narrii  v. 
Beath^  2  Johns.  294;  BaurB  v.  Tuekerman,  7 
Johns.  53«;  Uopkins  v.  Cobttm,  1  Wend.  292; 
fhnford  v.  Cliase,  8  Cow.  381;  Clark  v.  Orniit, 
2  Wend.  257;  Searer  v.  RobinBon,  8  Duer,  622; 
Dixtm  V.  Ely,  4  Edw.  Ch.  557,  6  L.  ed.  973; 
MerrtU  v.  George,  23  How.  Pr.  881;  Pereon  v. 
Qrier,  66  N.  Y.  124,  23  Am.  Rep.  35;  MaWiewB 
V.  TufU,  87  N.  Y.  568;  Ihorp  v.  Adame,  18 
N.  Y.  Civ.  Proc.  Rep.  279;  Thorp  v.  AdamB, 
19  N.  Y.  Civ.  Proc.  Rep.  351;  HolUnder  v. 
Hall,  18  N.  Y.  Civ.  Proc.  Rep.  894;  HolUnder 
V.  Hctil,  19  N.  Y.  Civ.  Proc.  Rep.  292. 

In  England  the  privilege  from  arrest  has  al- 
ways been  construed  to  include  the  service  of 
a  summons.  So  in  this  country  from  an  early 
period. 

Juneau  Bank  ▼.  McSpedan,  5  Bias.  64. 

The  privilege  arises  out  of  the  authority  and 
dignity  of  the  court  where  the  cause  is  pend- 


ing, and  protection  against  any  violation  of  the 
privilege  is  to  be  enforced  by  that  court,  and 
will  be  respected  by  others. 

BridgeBY,  Sheldon,  7  Fed.  Rep.  44;  HuddeBon 
▼.  Prieer,  9  Phila.  65. 

This  immunity  does  not  depend  upon  the  stat- 
utory provisions,  but  is  deemed  necessary  for 
the  due  administration  of  justice. 

MaUhewB  v.  TuftB,  Bupra, 

It  is  only  necessary  that  the  proceedings  be 
of  a  Judicial  nature. 

Sanford  v.  OhaBe,  8  Cow.  891;  Thorp  ▼. 
AdamB,  19  N.  Y.  Civ.  Proc.  Rep.  851;  HolUn- 
der  V.  Hall,  Bupra, 

If  a  man  be  impleaded  in  any  court  of  West- 
minster,  and  afterwards  is  arrested  and  con- 
demned in  London,  where  he  ought  to  have  the 
privilege  of  Westminster,  he  shall  be  dismissed. 

17  "Vin.  Abr.  Privilege,  517.  See  also  Plimp- 
ton V.  Window,  9  Fed.  Rep.  865;  Person  v. 
Qrier,  66  K  Y.  124. 23  Am.  Rep.  85;  MattJmoB 
V.  2\ittB,  Bupra;  Hollender  v.  Hall,  18  N.  Y. 
Civ.  Proc.  Rep.  894,  19  N.  Y.  Civ.  Proc.  Rep. 
851. 

Defendant  remained  in  New  York  only  over 
one  night  and  started  back  early  next  morning. 
From  an  early  period  a  reasonable  time  has 
been  sriven. 

Batchy,  BliBBet,  Gilbert's  Rep.  808  (13  Anne). 

As  to  which  court — the  one  in  which  the  first 
action  was  brought  or  the  one  in  which  the 
second  is  begun — should  correct  the  violation 
of  the  privilege,  it  has  been  held  that  both  can. 

BourB  v.  Tyckerman,  7  Johns.  588;  Vincent 
Y.  WatBon,  1  Rich.  L.  198. 

The  defendant  was  exempt  from  service,  he 
having  been  induced  to  come  into  this  state  by 
the  attorney  for  plaintiff,  representing  to  the 
attorney  for  defendant  that  he  intended  to  take 
testimony  here  before  a  notary  public  in  a  case 
pending  between  theplainlill  and  defendant. 

Plimpton  V.  Winelow,  9  Fed.  Rep.  860;  Allen 
V.  Wharton,  86  N.  Y.  S.  R.  558;  Baker  v. 
WaleB,  14  Abb.  Pr.  K  8.  831. 

Jfr.  T.  Henry  Dewey,  for  plaintiff: 

This  court  should  not  decline  to  take  juris- 
diction of  an  action  broujsht  by  a  citizen  of 
this  state  unless  it  is  compelled  to.  The  court 
owes  its  first  duty  to  the  citizens  of  its  own 
state 

Sander  v.  ffarriB,  87  N.  Y.  8.  R.  594. 

The  reason  why  parties  and  witnesses  who 
come  from  foreign  states  into  this  state  for  the 
purpose  of  attending  the  trial  of  an  action  here 
are  exempt  from  service  of  process,  is  that 
their  presence  in  this  state  is  necessary  for  the 
due  administration  of  justice,  and  ihat  without 
that  exemption  their  attendance  might  not  be 
readily  obtained. 

The  exemption  is  not  designed  as  a  matter 
of  convenience  to  the  persons  exempted,  nor 
does  it  depend  on  any  principle  of  comity  or 
reciprocity. 


NoKB.— Very  similar  to  the  above  case  is  that  of 
MuJheam  v.  "Pt&b  PublishinerCo.,11  L.  R.  A.  101,  58 
N.  J.  L.  L'iO,  in  which  it  was  held  that  a  person  oom- 
ing  into  the  state  to  srire  teetimony  before  a  com- 
missioner was  privileged  from  service  of  a  sum- 
mons. 
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As  to  the  sreneral  doctrine,  see  Wilson  v.  Donald- 
son, 3  L.  R.  A.  286,  and  note,  117  Ind.  354). 

As  to  the  effect  on  the  suit  of  a  discnarg-e  of  a 
defendant  from  arrest  in  violation  of  his  priviieget 
see  EUis  v.  DeGarmo  (R.  I.)  19  L.  R.  A.  560i 


See  also  21  L.  R.  A.  319;  38  L.  R.  A.   663. 
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People  V.  Orier,  06  N.  Y.  124.  28  Am.  Bep. 
85;  MatihewB  v.  TufU,  87  N.  Y.  668;  MerrtU 
▼.  Oetyrge.  22  How.  Pr.  881;  BoUender  v.  ITi/W, 
18  N.  Y.  Civ.  Proc.  Rep.  894, 19  N.  Y.  Civ. 
Proc.  Rep.  292;  Thorp  y.  Adanu,  19  N.  Y.  Civ. 
Proc.  Rep.  851;  Dap  v.  Harris,  20  N.  Y.  a  v. 
Proc.  Rep.  255;  Sander  v.  Earrie,  20  N.  Y. 
Civ.  Proc.  Rep.  258. 

The  court  wheiein  the  action  was  pending 
was  not  a  court  of  or  in  the  state  of  New 
York. 

The  notary  public  before  whom  the  testi- 
mony was  to  be  taken  was  in  no  sense  a  person 
having  "powers  kindred  to  those  of  a  court  of 
Justice." 

The  notary  public  was  not  in  any  sense  an 
instrument  of  a  court  of  the  state  of  New 
York. 

The  notary  public  was  not,  in  any  sense,  an 
Instrument  of  the  United  States  court. 

Any  one  of  these  facts  brings  the  case  out- 
side of  the  reason  of  the  exemption. 

Oreer  v.  Toun^,  120  111.  184. 

The  exemption  is  removed  if  the  party  or 
witness  loiters  after  the  action  or  proceeding 
is  terminated,  and  he  has  had  reasonable  op- 
portunity to  depart. 

Re  Barveh,  24  Abb.  N.  C.  109;  Thorp  v. 
Adams,  19  N.  Y.  Civ.  Proc.  Rep.  851;  Pope  v. 
^legus,  14  N.  Y.  Civ.  Proc.  Rep.  406;  Tribune 
Asso.  V.  Sleeman,  12  N.  Y.  Civ.  Proc.  Rep.  20; 
Eollender  v.  Hall,  19  N.  Y.  Civ.  Proc.  Rep.  292; 
Clark  V.  Ofant,  2  Wend.  257;  Smitli  v.  Meyers, 
1  Thomp.  &  C.  665;  Heron  v.  Stokes,  6  Ir.  Eq. 
Rep.  125;  Strong  v.  Dickenson,  1  Mees.  &  W. 
488. 

Maynardy  J,,  delivered  the  opinion  of  the 
court: 

Ttie  defendant  is  a  resident  of  South  Caro- 
lina, and  an  action  had  been  there  brought 
against  him  in  the  federal  circuit  court  by  the 
plaintiff,  who  is  a  resident  of  this  state.  On 
Ai)rll  6,  1892,  the  defendant  came  to  the  city 
of  New  York,  at  the  instance  of  the  plaintiff, 
to  attend  an  examination  of  the  plaintiff  and 
his  witnesses  before  a  notary  public,  which, 
by  the  agreement  of  the  counsel  for  the  re- 
spective parties,  had  been  set  down  for  that 
date.  The  plaintiff  procured  the  defcDdant's 
assent  to  the  examination  upon  the  statement 
that  he  desired  to  be  in  readiness  to  try  the 
cause  at  the  ensuing  April  circuit,  to  be  held 
at  the  city  of  Charleston.  When  the  time  for 
taking  the  testimony  arrived,  the  defendant 
was  informed  by  plaintiff's  counsel  that  he  bad 
abandoned  his  intention  to  take  the  evidence 
as  proposed,  for  the  reason  that,  on  account  of 
sickness  in  bis  (the  counsel's)  family,  the  plain- 
tiff would  not  be  prepared  to  go  to  trial  at  the 
April  circuit,  and  he  expected  to  be  able  to 
produce  bis  witnesses  in  court  when  the  trial 
should  take  place  at  a  subsequent  term.  It 
was  then  late  in  the  afternoon,  and  the  defend- 
ant returned  to  his  hotel,  and  remained  over 
night,  and  the  next  morning  started  for  his 
home  in  South  Carolina.  He  was  intercepted 
at  the  ferry  by  a  process  server,  who  served 
him  with  a  summons  in  an  action  brought  by 
the  plaintiff  in  the  supreme  court  of  this  state 
for  the  same  cause  of  action  at  issue  in  the 
federal  court  in  South  Carolina.  The  defend- 
ant had  no  business  in  New  York,  except  that 
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I  which  related  to  the  proposed  examination. 
The  defendant  has  appealed  from  an  order  of 
the  jgeneral  term  reversing  an  order  of  the 
special  term,  which  set  aside  the  service  of  the 
summons  upon  the  ground  that,  when  served, 
he  was  privileged  from  service. 

Under  section  868  of  the  Revised  Statutes  of 
the  United  States  the  plaintiff  had  an  absolute 
ri^ht  to  take  the  testimony  of  his  witnesses  in 
this  state,  to  be  used  on  the  trial  of  the  action 
in  South  Carolina,  upon  giving  reasonable  no- 
tice to  the  defendant.  The  compulsory  char- 
acter of  the  proceeding  was  not  affected  by  the 
waiver  of  notice  and  the  fixing  of  the  time  by 
the  agreement  of  parties.  Plimpton  v.  Wins- 
low,  9  Fed.  Rep.  865.  The  same  section  pro- 
vided that  a  person  may  be  required  to  appear 
and  testify  before  the  notary  in  the  same  man- 
ner as  witnesses  in  open  court,  and  section  915 
of  our  own  Code  authorizes  any  state  judge  to 
issue  a  subpoena  to  compel  the  attendance  of  a 
witness  in  such  a  case.  In  the  trial  of  the  ac- 
tion the  notary  thus  becomes  the  arm  of  the 
court,  and,  as  was  held  in  He  Rindskopf,  24 
Fed.  Rep.  642,  represents  the  court  pro  hoe 
vice. 

The  privilege  of  a  suitor  or  witness  to  be 
exempt  from  service  of  process  while  without 
the  jurisdiction  of  his  residence  for  the  purpose 
of  attending  court  in  an  action  to  which  he  is 
a  parly,  or  m  which  he  is  to  be  sworn  as  a  wit- 
ness, is  a  very  ancient  one.  Y.  B.  18  Hen. 
IV. ,  I. ,  B. ,  Vin.  Abr.  PritiUge.  It  has  al ways 
been  held  to  extend  to  every  proceeding  of  a 
judicial  nature  taken  in  or  emanating  from  a 
duly  constituted  tribunal  which  directly  relates 
to  the  trial  of  the  issues  involved,  tt  is  not 
simply  a  personal  privilege,  but  it  is  also  the 
privilege  of  the  court,  and  is  deemed  necessary 
for  the  maintenance  of  its  authority  and  dig- 
nity and  in  order  to  promote  the  due  and 
efficient  administration  of  justice.  Person  v. 
Orier.  66  N.  Y.  124, 23  Am.  Rep.  85;  Matthews 
V.  Tufts,  87  N.  Y.  568. 

At  common  law  a  writ  of  privilege  or  pro- 
tection would  be  granted  to  the  party  or  wit- 
ness by  the  court  in  which  the  action  was 
pending,  which  would  be  respected  by  all  other 
courts.  We  cannot  find  that  the  power  to  issue 
such  a  writ  has  been  abrogated  by  legislation, 
and  it  doubtless  exists,  and  the  writ  may  still 
be  granted  by  courts  possessing  a  common  law 
jurisdiction;  but,  while  the  granting  of  the 
writ  is  proper,  it  is  not  necessary  for  the  enjoy- 
ment of  the  privilege,  and  the  only  oflSce  which 
it  can  perform  is  to  afford  **  convenient  and 
authentic  notice  to  tliose  about  to  do  what 
would  be  a  violation  of  the  privilege,  and  to 
set  it  forth,  and  command  due  respect  to  it.'* 
Bridges  v.  Sheldon,  7  Fed.  Rep.  44. 

The  tendency  has  been  not  to  restrict,  but 
to  enlarge,  the  right  of  privilege  so  as  to  afford 
full  protection  to  parties  and  witnesses  from 
all  forms  of  civil  process  during  their  attend- 
ance at  court,  and  for  a  reasonable  time  in 
going  and  returning^  Lamed  v.  Griffin,  12 
Fed.  Rep.  592.  Hearings  before  arbitrators, 
legislative  committees,  registers  and  commis- 
sioners in  bankruptcy,  and  examiners  and 
commissioners  to  taKe  depositions,  have  all 
been  declared  to  be  embraced  within  the  scope 
I  of  its  application.  Bacon,  Abr.  Privilege; 
I  Sanford  v.  Chase,  3  Cow.  381;   Matthews  ▼. 
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2V«»,  mipra;  EoUender  v.  Hall,  88  N.  Y.  S. 
R.  848;  Thorp  v.  Adarm,  88  N,  Y.  8.  R  797; 
Bridget  ▼.  Shddon,  Plimpton  v.  Window  and 
Lamed  ▼.  Oriffln,  iupra.  It  has  even  been 
extended  to  a  suitor  returning  from  an  appoint- 
ment with  bis  solicitor  for  the  purpose  of  in 
specting  a  paper  in  bis  adversary's  possession  in 
preparation  for  an  examination  before  a  mas- 
ter. (Sidgiery,  Birefi,  9  Ves.  Jr.  69:)  and  while 
attending  at  the  registrar's  office  with  his  solic- 
itor, to  settle  the  terms  of  a  decree,  (Mtoton  y. 
AAew,  tf  Hare,  819;)  and  while  attending  from 
another  state  to  hear  an  argument  in  bis  own 
case  in  the  court  of  appeals  {PeCl^e  Oa»e,  1  Rich. 
£q.  419.)  No  good  reason  can  be  perceived 
why  the  privilege  should  not  be  extended  to  a 
party  appearing  upon  the  examination  of  his 
adversary's  witnesses,  where  the  testimony  is 
taken  pursuant  to  the  author! t^r  of  law,  and 
can  be  read  upon  the  trial  with  the  same 
force  and  effect  as  If  it  had  been  taken  in 
open  court.  It  is  a  proceeding  in  the  cause, 
which  materially  affects  his  rights ;  and  the 
necessity  for  his  attendance  is  quite  as  urgent 
as  it  would  be  if  the  examination  was  had 
at  the  trial.  But  we  do  not  think  that  the 
question  of  the  necessity  of  his  presence  is 
material.  It  is  the  right  of  the  party,  as 
well  as  his  privilege,  to  be  present  whenever 
evidence  is  to  be  taken  in  the  action,  which 
may  be  used  for  the  purpose  of  affecting  its 
final  determination.  It  is  essentially  a  part 
of  the  trial,  and  should  be  so  regarded  so  far 
as  it  may  be  necessary  for  the  protection  of 
the  suitor.  There  have  been  many  analogous 
cases  in  the  federal  courts  where  the  riglit 
to  the  privilege  has  been  upheld. 

In  Bridges  v.  Sheldor^^  svpra^  the  action  was 
pending  in  the  United  States  circuit  for  Ver- 
mont. A  reference  hod  been  ordered  to  a 
master  to  take  and  state  an  account.  The 
master,  on  motion  of  the  plaintiff,  had  made 
an  order  for  the  taking  of  a  deposition  before 
a  commissioner  in  the  state  of  Iowa.  The 
defenda^t,  while  attending  before  the  com- 
missioner in  Iowa,  was  served  with  process 
in  a  suit  brought  by  the  plaintiff  for  the 
same  cause  of  action  as  in  the  federal  court. 
Judge  Wheeler,  in  very  strong  terms,  con- 
demned the  procedure,  and  held  that  the 
defendant  was  absolutely  privileged  from 
service,  and  that  the  conduct  of  the  plaintiff 
in  causing  such  service  to  be  made  was  a 
contempt  of  court,  and  could  be  punished  as 
such.  It  seems  that  in  such  a  case  the  party 
has  a  twofold  remedy :  He  may  move  in  the 
court  whose  privilege  has  been  violated,  to 
punish  Uie  party  in  ttiat  court  who  has  been 
piilty  of  such  violation ;  or  he  may  move  in 
tlie  court  out  of  which  the  process  has  been 
improperlv  issued  to  vacate  it,  and  the  mo- 
tion will  \)e  granted. 

In  Plimpton  v.  Winslow,  supra,  the  suit 
WHS  pending  in  the  United  States  circuit  for 
Miissachusetts.  By  agreement  of  counsel, 
testimony  was  taken  before  a  special  exam- 
iner in  JMew  York  city,  and,  while  defendant 
was  attending  before  the  examiner,  he  was 
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sued  by  the  plaintiff  fn  the  United  Statea 
circuit  for  New  York.  Judge  Blatchford  set 
aside  the  service,  saying:  ^'It  is  verv  clear 
that  the  motion  must  be  granted.  The  de- 
fendant attended  as  a  party  before  the  exam- 
iner. The  regularity  of  the  examination  waa 
recognized  by  the  attendance  of  the  plaintiff. 
The^efendant  had  a  right  to  attend  upon  it 
in  person,  whether  he  was  to  be  himself  ex- 
amined as  a  witness  before  Mr.  Thompson  or 
not,  and  he  had  a  right  to  be  protected,  whi  le 
attending  upon  it,  from  the  service  of  the 
papers  which  were  served  in  this  suit.  He 
attended  in  good  faith.  The  priviiege  vio- 
lated was  a  privilege  of  the  Massachusetts 
court,  and  one  to  be  liberally  construed  for 
the  due  administration  of  justice." 

In  Larned  v.  Oriffln^  supra,  the  defendant 
was  in  Massachusetts,  attending  upon  the 
takinff  of  a  deposition  under  a  commission 
issued  out  of  the  superior  court  of  Cook 
county.  111.,  and  was  arrested  upon  civil 
process  in  an  action  brought  in  a  state  court 
of  Massachusetts,  which  was  afterward  re- 
moved into  the  United  States  circuit  court. 
Judge  Colt  sustained  a  plea  in  abatement  on 
the  ground  that  the  defendant  was  exempt 
from  process.  In  Hollender  v.  Hall,  svpra, 
the  witness  was  attending,  pursuant  to  a 
stipulation  before  a  notary  public,  to  have 
his  deposition  taken  in  an  action  pending  in 
the  United  States  district  court  for  the  south- 
ern district  of  New  York,  and  the  special 
term  set  aside  the  service  of  process  upon 
him,  and  its  decision  was  atflrmed  by  the 
general  term  of  the  first  department.  A  dis- 
tinction Is  sought  to  be  made  between  that 
case  and  the  one  at  bar,  because  there  the 
court  in  which  the  action  was  pending  ex- 
isted within  the  limits  of  this  state,  while 
here  it  is  a  court  sittine  in  another  state. 
There  does  not  appear  to  be  any  sound  prin- 
ciple upon  which  such  discrimination  can 
rest.  A  federal  court  exercising  its  juris- 
diction in  anotlier  state  has  the  same  privi- 
leges, and  can  afford  to  its  suitors  the  same 
immunities,  as  a  like  court  sitting  in  this 
state.  Both  exist  by  virtue  of  the  federal 
constitution  and  laws,  which  are  supreme 
everywhere,  and,  when  taking  testimony  out 
of  court  in  this  state,  both  are  proceeding 
under  the  same  act  of  congress.  A  party 
who  is  brought  here  in  such  a  proceeding  is, 
we  think,  entitled  to  the  same  protection 
without  regard  to  the  local  iurisdiction  of 
the  court  in  which  the  action  is  pending.  It 
may  be  assumed  that  the  plaintiff  acted  in 
entire  good  faith,  and  that  his  procedure  was 
not  a  device  to  secure  the  presence  of  the 
defendant  within  the  territorial  iurisdiction 
of  the  courts  of  this  state.  In  the  view  we 
take  of  the  privileges  of  the  defendant,  the 
plaintiff's  motive  is  of  no  importance. 

TJie  order  of  the  Oeneral  Term  must  he  re- 
versed, and  the  order  of  the  Special  Term 
affirmed,  with  costs. 

All  concur,  except  Chr»y»  J.,  dissenting. 
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Joeeph  H.  LEINKAUF  ei  al,  Betpti., 

Josiah  LOMBARD  et  al.,  AppU. 
(187  N.  Y.  417.) 

1.  A  corporatloii  cannot  deftond  ag^ainst 
a  contract  liability  growliiff  out  of  a  busi- 
nees  in  whiob  it  is  actually  enttaged  on  the  ground 
thatsuoh  businesB  was  done  in  exoeas  of  its  cor- 
porate powers. 

8.  Individual  liabUity  of  the  olllceni  of 
a  corporation  npon  contracts  made  in  a 
business  conducted  by  tbem  on  behalf  of  the  cor- 
XK)ratlon  does  not  necessarliy  follow  from  the 
mere  fact  that  such  businesB  is  beyond  the  power 
of  the  corporation  to  engage  in. 

8.  The  loo«e»  defectiwe*  or  irrog^alar  way 
.  in  which  the  bualneMi  of  a  corporation 
i«  csonducted  by  its  managers  who  en- 
gage the  corporation  in  more  or  less  independent 
enterprises  without  much,  if  any,  regard  to  its 
charter  powers,  and  without  going  through  the 
form  of  putting  their  acts  in  official  guise,  or 
seeking  corporate  sanction,  will  not  make  the 
contracts  whiob  are  made  in  the  corporate  busi- 
ness their  Individual  agreements. 

(March  14, 189a) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
for  the  City  of  New  York  affirming  a  judg- 
ment of  the  trial  term  in  favor  of  plaintiffs, 
In  an  action  brought  to  bold  defendants  per- 
sonally liable  upon  a  contract  for  the  transpor- 
tation of  merchnndise  which  purported  to  have 
been  made  with  the  New  York  &  Mobile 
Steamship  Line.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  A.  Deady,  for  appellants: 

The  corporation  did  not  exceed  its  powers. 
All  corporations  exist  for  certain  purposes 
only.  If  their  powers  are  not  expressly  they 
are  impliedly  restricted  to  such  only  as  are 
necessary  for  the  due  attainment  of  those 
objects.  An  incidental  power  is  one  that  is 
directly  and  immediately  appropriate  to  the 
execution  of  the  specific  power  granted. 

The  question  is  whether  the  contract  was 
ultra  tires  as  being  beyond  the  power  of  the 
directors  to  bind  all  the  stockholders. 

Eastern  Counties  R  Co.  v.  Hawkes,  6  H.  L. 
Oas.  381;  Shrewsbury  dt  B.  R.  Co.v,  London  AN. 
F.  R.  Oo.  6  H.  L.  Cas.  118;  Chavtauque  County 
Bank  v.  RiOey,  19  N,  Y.  369, 75  Am.  Dec.  347. 

Corporations  are  liable  for  contracts  entered 
into  by  their  directors  for  purposes  for  which 
they  have  treated  as  within  the  objects  of  their 
acts,  and  which  cannot  clearly  be  shown  not 
to  fall  within  them. 

Eastern  Counties  R.  Co.  v.  Hawkes,  5  H.  L. 
Cas.  297;  Bissell  v.  Michigan  8.  d  JV.  i.  R.  Oo. 
22  N.  Y.  258. 

The  plea  of  ultra  vires  by  a  corporation  is 


intended  as  a  shield  and  not  as  a  sword.  It  it 
for  the  sole  benefit  of  the  stockholders,  and  no 
one  but  a  stockholder  could  take  advantage  of 
said  plea,  and  the  stockholders  can  waive  said 
plea  and  do  waive  it  by  a  knowledge  of  and 
acquiescing  in  the  acta  wliich  are  claimed  to 
be  ultra  vtres. 

If  the  officers  or  trustees  of  a  corporation 
do  an  unauthorized  act  or  incur  indebted nesa 
which  would  not  create  a  corporate  liability, 
the  stockholders  may  subsequently  ratify  and 
thus  validate  the  transaction. 

Martin  v.  Niagara  FalU  P.  Mfg.  Co.  122  N. 
Y.  165.  See  also  Wel6h  v.  Importers  <Sh  Trader^ 
Nat.  Bank,  122  N.  Y.  185;  Palmer  v.  Cyprem 
HiU  Cemetery,  122  N.  Y.  A91;Dujfy  v.  a  Dono- 
van, 46  N.  Y.  228. 

Even  if  the  contract  was  ultra  vires  merely, 
there  is  no  occasion  to  deny  to  the  plaintiffs  the 
benefits  of  its  provisions,  against  the  corpora- 
tion, since  the  validity  of  it  is  recognized  by 
the  plaintiffs  and  i)eTformance  accepted  by 
the  plaintiffs. 

Rider  v.  Roa4sh,  97  N.  Y.  878;  Parish  v. 
Wheeler,  22  N.  Y.  494;  Patmer  v.  Cypfteas  HiU 
Cemetery,  122  N.  Y.  485. 

No  act  or  omission  on  the  part  of  the  defend- 
ants has  been  or  can  be  shown  which  raises 
any  liability  on  their  part  in  this  action. 

Life  A  V.  Ins.  Co.  v.  MeeJianies  F.  Ins,  Cb. 
7  Wend.  81. 

Even  if  the  contract  was  uUra  vires,  the 
plaintiffs  could  have  recovered  from  the  cor- 
poration in  a  proper  suit  brought  if  the  facts 
to  maintain  said  action  were  proven. 

New  York  dtN.  ff.  R,  Co.  v.  Hehuyler,  84  N. 
Y.  49;  Sent  v.  quicksaver  Min,  Co.  IS  N.  Y. 
186. 

A  corporation  cannot  avail  itself  of  the  de- 
fense of  ultra  vires  where  the  contract  has  in 
good  faith  been  fully  performed  by  the  other 
party,  and  the  corporation  had  (he  full  benefit 
of  the  performance  and  the  contract 

Woodruff  Y.  Erie  R.  Go.  98  N.  Y    609. 

Mr.  Horace  E.  Deminff,  for  respondents: 

The  jury  found  that  Lombard .  Ayres  &  Co., 
did  not,  and  that  the  defendants'  Lombard, 
Ayres,  and  Haven  did,  run  the  steamship  line. 

The  authorities  as  to  the  liability  of  whoever 
attempts  to  do  business  under  a  corporation 
defectively  organized  or  whose  charter  has  ex- 
pired, or  to  do  btisiness  outside  of  the  charter 
powers,  rests  upon  the  same  principles.  Such 
persons  are  held  to  be  individually  liable;  and 
where  there  are  two  or  more  concerned  in  the 
business  they  are  held  to  be  partners. 

Whipple  V.  Parker,  29  Mich.  869;  Conner  v. 
Abbott,  35  Ark.  865:  Kaiser  v.  Lawrence  Sav. 
Bank,  56  Iowa,  104,  41  Am.  Rep.  85;  Abbott 
V.  Omaha  Smelt,  dk  Ref.  Co.  4  Neb.  416:  Booth 
V.  Wonderly,  36  N.  J.  L.  255;  Hill  v.  Beach,  2 
N.  J.  Eq.  82;  Coleman  v.  Coleman,  TSlnd.  341. 

Members  of  a  corporation,  who  agree  to  con- 
tinue business  after  the  expiration  of  their 


Note.— The  assertion  of  the  liability  of  a  corpora- 
tion irrespective  of  tbe  doctrine  of  uUra  vires  on 
executed  contracts  made  in  a  business  In  which  it 
is  actually  engaged  is  a  just  application  to  corpora- 
tions of  the  Just  rules  which  should  govern  artiUclal 
as  well  as  natural  persons  engaged  in  business  en- 
terprises and  shows  that  any  tendency  that  might 
have  existed  in  earlier  cases  to  defeat  a  just  claim 
against  a  oorporation  because  it  had  exceeded  the 
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letter  of  its  powers  does  not  now  find  favor  at  least 
in  the  state  of  Kew  York. 

The  case  Is  also  Interesting  in  its  application  of 
the  rule  that  formal  action  is  not  indispensably 
necessary  to  bind  a  corporation.  On  this  pointy  see 
also  State  v.  Standard  Oil  Go.  (Ohio)  15  L.  B.  A.  145; 
People  V.  North  Biver  Sugar  Ref.  Co.  9  L.  E.  A.  88^ 
mN.Y.688. 


See  also  22  L.  R.  A.  364 ;  36  L.  R.  A.  664. 
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diarter,  are  liable  as  partners  to  third  persons 
for  all  debts  contracted  by  their  agents  to 
tbird  persons. 

WaterUnon  TJ,  Nat,  Bank  v,  Landon,  45  N. 
T.  410;  Fuller  Y,  Bowe,  57  N.  T.  28. 

If  persons,  organized  as  a  corporation,  do 
business  outside  of  the  charter  powers,  the  re- 
lation between  them  is  that  of  paiiners;  and  if 
4  partnership  association  does  business  in  the 
came  of  an  individual,  or  even  in  a  corporate 
□ime.  any  person  dealing  with  the  association 
ID  that  name  may  hold  members  liable  as 
partners,  although  he  did  not  know  the  real 
character  of  the  association  at  the  time. 

Bates.  Partn.  §§4,  7;  Morawetz,  Priv.  Corp. 
?  749;  1  Beach,  Priv.  Corp.  p,  291  et  9eq,;  Water- 
tH.:n  U,  Nat,  Bank  v.  Landon^  supra. 

The  defendants  in  this  case  were  agents 
vithout  a  principal,  and,  therefore,  principals 
themselves. 

Field.  Priv.  Corp.  1881.  §§  178, 179;  lYay 
T.  XcbU^  7  Cush.  194.    See  also  Story,  Ag. 

Gray*  Jl,  delivered  the  opinion  of  the 

court: 

The  plaintiffs  were  a  mercantile  firm  in 
Mobile,  Ala.,  and  have  brought  this  action 
to  recover  for  the  value  of  goods  shipped  to 
tbem  from  New  York  upon  a  steamship  of 
vhat  was  known  and  advertised  as  the  New 
York,  and  Mobile  Steamship  Line.  The 
shipping  contract  had  been  made  with  a  per- 
€c>!i  signing  as  ** agent."  merely;  the  paper 
bein^  headed  ''New  York  and  Mobile  Steam- 
€fajp  Line."  The  vessel  was  lost  upon  the 
voyage  and  the  defendants  are  sued  as  hav- 
ing been  engaged  as  common  carriers,  under 
the  name  above  stated,  in  the  business  of 
transportine  freight  and  merchandise  between 
the  ports  of  New  York  and  Mobile.  Their 
v&wer  denies  that  allegation.  Upon  the 
^al  it  was  shown  that  the  New  lu)rk  and 
Mobile  Steamship  Line  was  not  a  corpora- 
t:>3,  but  a  mere  name  or  title ;  and  the  plain- 
tilTa  introduced  evidence  for  the  purpose  of 
^tablishinR  that  the  defendants  were  asso- 
naed  together  in  transacting  the  business 
ac-ler  that  name.  Upon  the  part  of  the  de- 
fadants  evidence  was  given  to  show  that  the 
^fendants  were  the  officers  and  managers  of 
« corporation,  organized,  under  the  General 
Manofacturing  Act  of  this  state,  and  trans- 
acring  business  under  the  name  of  "Lom- 
Wni,  Ayrea  A  Co.,"  and  that  this  steamship 
€aierprise  was  conducted  by  that  corpora- 
ti«i.  in  connection  with  their  chartered  busi- 
Bcs,  which  was  the  ''distilling  and  refining 
c<f  petroleum, "  and  the  buying,  selling  or 
'iil^rwise  dealing  "  in  all  materials,  appara- 
tus and  products  necessary  or  useful  thereto, 
«r resulting  therefrom,  etc." 

The  defendants'  counsel  at  the  close  of  the 
^Uintiffs*  proofs,  moved  to  dismiss  the  com- 
plaint, on  the  ground,  among  others,  that  no 
o&$e  of  action  was  shown  against  the  de- 
fendants, and  when  all  the  proofs  were  in, 
^.  moved  to  direct  a  verdict  for  the  defend- 
«:ii  on  the  ground  that  no  connection  was 
*^pvn  between  the  plaintiffs  and  them  in 
^:  contract.  Both  motions  were  denied  and 
^  denials  were  excepted  to,  and  the  ques- 
,  -'iQ  is  thus  raised  as  to  whether  there  was 

»LRA. 


any  evidence  for  the  jury  to  consider  which 
established,  or  tended  to  establish,  the  fact 
that  the  defendants  were  associated  in  run- 
ning this  steamship  line  in  their  individual 
interest,  and  not  the  corporation  of  Lombard, 
Ayres  &  Co.  If  the  evidence  was  conflicting 
upon  that  question ;  if  it  was  open  to  op- 
posing inferences  by  the  jury,  we  should  not 
be  authorized  to  interfere  with  their  verdict ; 
but  we  are  unable  to  find  anything  in  the 
record,  from  which  it  could  Justly  be  in- 
ferred that  these  defendants  were  individu- 
ally concerned  in  this  enterprise ;  or  that,  in 
all  its  incidents,  it  was  not  conducted  by 
and  for  Lombard,  Ayres  <%  Co.  ;  the  defend- 
ants, as  the  managers  of  that  corporation, 
having  the  management  and  direction  of  the 
steamship  business,  through  agents  selected 
by  them,  at  the  two  ports.  This  was  made 
evident  upon  the  testimony  of  the  witnesses 
whom  the  plaintiffs  called  and  examined. 
One  of  these  witnesses,  named  Tweedy,  had 
been  a  clerk  of  the  firm  of  Bo  wring  &  Arch- 
ibald, who  chartered  the  vessels,  and  his  tes- 
timony was  that  that  firm  acted  as  aerents  for 
the  corporation  of  Tjombard,  Ayres  &  Co.  in 
securing  the  charter  party ;  that  they  acted 
for  a  while  as  agents  of  the  line  and  kept 
an  account  for  each  voyage,  and  that  the  ex- 
penses in  excess  of  receipts  were  paid  bj 
Lombard,  Ayres  &  Co.,  and  when  receipts 
were  in  excess  of  expenses  they  would  hand 
over  a  check  to  that  corporation.  From  the 
evidence  of  that  witness  it  would  seem  clear 
enough  that  the  defendants  did  not  inaugu- 
rate and  run  the  line  for  themselves.  Upon 
the  evidence,  however,  of  another  witness. 
Haven,  it  is  insisted  that  the  jury  were  war- 
ranted in  finding  against  the  defendants  on 
the  question  of  who  were  the  principals  be- 
hind the  afi:ent  who  had  made  the  contract 
with  the  plaintiffs.  But  his  testimony  doea 
not,  when  fairly  read,  bear  the  ct>nstructioii 
nor  justify  the  inference  contended  for. 

Haven  was  secretary  of  the  Lombard,  Ayres 
i&  Co.  corporation,  and  he  particularly  man- 
aged this  line  of  steamships.  From  his  tes- 
timony it  appeared  that  the  establishment  of 
the  line  was  determined  upon  between  him- 
self and  Mr.  Lombard  and  Mr.  Ayres,  who 
were,  respectively,  the  president  and  vice- 
president  of  the  Lombard,  Ayres  &  Co.  cor- 
poration. Undoubtedly,  between  these  three, 
the  inauguration  of  this  enterprise,  its  pol- 
icy, management  and  all  measures  in  the  in* 
terest  of  the  line  were,  or  we  must  assume 
that  they  were,  discussed  and  decided  upon. 
There  seems  to  have  been  no  reference  of 
matters  to  the  action  of  the  board  of  trustees 
of  Lombard,  Ayres  &  Co.,  and  the  ofiicial 
records  of  that  company  were  said  to  be  bare 
of  any  official  action  by  that  bod^  in  refer- 
ence to  the  direction  of  the  affairs  of  the 
line ;  and  it  appeared  that  those  three  gentle- 
men decided  all  such  matters  by  themselves 
and  in  the  most  informal  way,  so  far  as  the 
corporation  was  concerned.  While  from 
Haven's  testimony  it  did  certainly  appear 
that  this  line  of  steamers  was  started  and  run 
as  the  result  of  the  informal  action  or  decis- 
ion of  himself  and  his  two  associates ;  that 
they  controlled  and  managed  it  equal Iv  in- 
formally between  themselves ;  that  the  board 

4 


<M> 


New  Tobx  Coubt  of  Appeals. 


Mab^ 


^ 


of  trustees  of  Lombard,  Ayres  A  Co.  did  not 
act  official  It  with  respect  to  it,  and  that  the 
company's  books  contained  no  record  of  res- 
olutions, nor  memoranda,  upon  the  subject 
of  the  management  of  this  line ,  nevertheless, 
it  did  appear  upon  his  examination  by  plain- 
tiffs that  Lombard,  Ayres  &  Co.  furnished 
the  agents  of  tbe  line  with  the  funds  to 
pay  its  bills  and  expenses,  and,  upon  his 
cross-examination,  that  Mr.  Lombard,  and 
Mr.  Ayres  were  the  apoointed  managers  of 
the  affairs  of  Lombard,  Ayers  &  Co. ,  having 
absolute  control ;  that  the  agents  of  the  steam- 
ship line  were  the  agents  for  that  corpora- 
tion ;  that  this  line  was  run  as  one  of  its  de- 
partments, and  that  the  witness,  Lombard, 
and  Ayres  were  neither  associated  together 
nor  had  any  interest  in  the  line,  except  as 
they  were  interested  in  the  corporation  as 
stockholders  and  the  principal  officers  or 
managers. 

The  plaintiffs  placed  much  reliance  upon 
this  evidence  in  its  failure  to  show  any  facts 
making  this  steamship  enterprise  to  appear 
in  any  wise  as  a  corporate  matter,  and  be- 
cause, from  tbe  way  it  was  started  and  con- 
ducted, it  might  fairly  be  inferred  that  those 
three  defendants  were  concerned  In  the  un- 
dertaking as  individuals  and  not  as  trustees. 
They  arp:ue  that  this  inference  is  not  only 
warranted  by  the  evidence,  but  that  it  is 
borne  out  by  the  legal  limitations  upon  the 
chartered  powers  of  Lombard,  Ayres* &  Co., 
which,  being  incorporated  under  the  pror 
yisions  of  the  Oeneral  Manufacturing  Act, 
was  legally  incapable  of  operating  a  steam- 
ship line,  or  of  actinsr  as  common  carriers 
in  tbe  transportation  of  mcrdiandise.  They 
say  that  there  was  a  strong,  if  not  a  conclu- 
sive, presumption  that  such  an  undertaking 
was  no  part  of  the  corporate  business  in 
which  Lombard,  Ayres  &  Co.  was  author- 
ized to  engage,  and  they  suggest  that  the 
trial  judge  should  have  ruled,  because  of 
the  provisions  of  the  charter  of  that  corpora- 
tion, that  there  was  no  question  of  fact  for 
the  jury  at  all.  Upon  the  proposition  ad- 
vanced and  assuming,  for  the  purpose  of  the 
discussion  that  it  was  without  the  chartered 
powers  of  Lombard,  Ayers  &  Co.  to  charter 
vessels  and  to  carry  freight,  we  think  a  plea 
of  ultra  mre%  would  have  been  unavailable 
as  a  defense  to  the  corporation,  if  it  had  been 
sued  upon  an  executed  contract  made  by  its 
agent.  An  extended  discussion  of  this  ques- 
tion is  hardly  necessary  to  be  entered  upon. 
It  is  sufficient  for  our  purpose  to  say  that 
the  plea  of  ultra  vires  cannot  be  availed  of 
to  defend  against  an  obligation  incurred, 
when  the  contract  has  been  in  good  faith  per- 
formed by  the  other  contracting  party  and  the 
corporation  has  had  the  benefit  of  it.  Whit- 
fiey  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20  Am. 
Rep.  504 ;  and  see  Holmes  v,  WilUirdy  125  N. 
Y.  75-80,  11  L.  R.  A.  170.  The  plaintiffs 
were  dealing  with  the  agent  of  an  undis- 
closed principal  and  they  had  the  option  to 
sue  the  agent,  or  the  principal  when  dis- 
covered. If  they  had  sued  Lombard,  Ayres 
&  Co.,  to  enforce  this  liability  under  the 
contract  of  its  agent,  it  could  not  have 
escaped  by  the  plea  of  ultra  vires.  To  admit 
of  such  a  proposition  would  be  to  overlook 
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the  rule  that  the  plea  should  never  prevail 
when  it  would  not  advance  justice.  That  a 
corporation  has  engaged  in  a  business  foTelgi^ 
to  its  chartered  powers,  might  afford  ground 
for  complaint  and  action  by  its  stockholders ; 
but  not  for  a  defense  to  its  liability  to  others, 
who  have  acted  under  such  circumstances  hs 
are  here  disclosed,  in  good  faith  in  their 
dealings  with  Its  agents.  We  do  not  see  that 
the  argument  referred  to  by  the  respondents 
in  that  connection  has  any  force,  or  bearing, 
upon  the  question  of  whether  the  defendants 
were  1  iable  to  the  plaintiff.  The  trial  j  ud^e 
fell  into  a  great  misapprehension  when,  id 
his  charge  to  the  jury,  he,  in  effect,  in- 
structed them  that  in  determining  the  ques- 
tion of  the  defendants'  liability  they  could 
consider  whether  the  running  of  this  steam- 
ship line  was  not  something  foreign  to,  and 
independent  of,  the  corporate  business  of 
Lombard,  Ayres  &  Co. ,  and  not  a  necessary^ 
or  proper  incident  of  its  business. 

What  had  that  to  do  with  establishing  the 
defendants'  liability  upon  the  contract?  It 
might  be  perfectly  true  that  the  corporation 
had  engaged  in  a  business  project  not  con- 
templated by  its  charter,  and  yet  that  fact 
would  not  go  to  establish  a  contract  liability 
in  the  individuals  who  were  its  officers,  and 
who  had  as  such  managed  and  directed  the 
undertaking.  If  the  evidence  was  such  as 
to  warrant  two  inferences :  one,  that  the  line 
was  the  individual  enterprise  of  the  defend- 
ants and  the  other  that  it  was  an  enterprise 
conducted  as  a  department  of  the  corporation, 
of  which  the  defendants  were  officers,  then 
the  question  to  be  submitted  to  the  jury  was, 
which  of  these  two  inferences  they  would 
draw.  The  inference  that  it  was  the  in- 
dividual enterprise  of  these  defendants  must, 
however,  be  based  upon  evidence  tending:  to 
establish  the  fact  affirmatively  and  not  nej^- 
atively  that  if  the  corporation  did  not  own 
the  enterprise,  because  it  could  not  lawfully 
do  so  under  its  charter,  therefore  the  defend- 
ants were  associated  in  its  ownership  and 
conduct  as  individuals.  Returning  then  to 
the  question  of  what  evidence  there  is  in  the 
record  to  show  that  the  defendants  were  en- 
gaged in  this  business  enterprise,  we  find  that 
whatever  may  have  been  the  language,  or 
the  more  or  less  general  expressions  of  the 
witness  Haven,  as  to  its  inception  upon  the 
sole  decision  of  himself,  Lombard  ana  Ayres, 
and  as  to  its  conduct  in  the  same  way ;  and 
however  informal  and  irregular  the  undertak- 
ing, from  the  absence  of  any  official  or  cor- 
porate action  by  the  board  of  trustees  or  by 
the  stockholders.  Haven  did  positively  tes- 
tify that  he,  Lombard  and  Ayres  had  no  in- 
dividual interest  it,  in  and  that  it  was  a  de- 
partment of  the  business  of  Lombard,  Ayres 
A  Co.  Upon  that  evidence,  supplemented, 
on  the  part  of  the  defendants,  by  evidence 
showing  that  Lombard  and  Ayres,  had  been 
appointed  managers  of  Lombard,  Ayres  & 
Co.,  with  full  and  absolute  powers  of  control 
and  management  over,  and  relating  to,  its 
business  affairs ;  that  the  steamers  were  char- 
tered by  agents  for  that  corporation,  in  aid 
of  its  business,  in  order  to  procure  staves  and 
shocks  for  the  manufacturing  of  barrels  and 
cases ;  that  no  one  had  any  interest  in  that 


1898. 


Lbinkauf  t.  Lombard. 


.51 


basfness,  except  as  a  stockholder  of  the  cor- 
poration, and  that  moneys  received  were  paid 
to  and  all  expenses  incurred  were  paid  by  the 
company ;  in  that  and  like  evidence  we  do 
not  think  that  there  was  anything  which 
|ustified  an  inference  that  the  defendants  were 
running  this  line  as  their  individual  enter- 
prise. Conceding  to  the  t^^stimony  of  Haven 
the  widest  sense,  we  could,  at  most,  extract 
fairly  from  it  that  he,  Lombard  and  Ayres, 
with  apparently  unlimited  powers  in  relation 
to  the  affairs  of  the  corporation  of  Lombard, 
Ayres  &  Co. ,  engaged  it  in  more  or  less  in- 
dependent enterprises,  on  their  own  judgment 
and  without  much,  if  any,  regard  to  the 
chartered  powers  of  their  corporation,  and 
without  going  through  the  form  of  putting 
their  acts  in  official  guise,  or  seeking  cor- 
porate sanction.  But,  with  all  that  in  view, 
and  with  the  positive  and  uncontradicted 
denials  of  any  individual  interest,  it  cannot 
be  said  to  follow  that  because  of  this  utter 
indifference,  or  neglect,  to  secure  authority 
from,  or  to  cover  their  acts  b^  some  action  of 
the  board  of  trustees,  theo&cers  became  in- 
dividually liable  as  partners  to  third  parties. 
As  formerly  suggested,  such  conduct,  or  mis- 
conduct, might  give  rise  to  proceedings  by 
the  state  or  by  the  stockholders ;  but  it  would 
not  constitute  any  ground  for  a  defense  by 
the  corporation,  when  sued  upon  its  agent's 
contract,  as  in  a  case  like  this. 

At  most,  it  was  only  open  to  a  surmise  that 
the  defendants  were  individually  concerned 
in  running  this  steamship  line  and  that  was 
not  enougli  to  justify  the  trial  judge  in  let- 
ting the  case  go  to  the  jury.  To  permit  a 
jary  to  speculate  and  surmise  upon  a  ques- 
tion of  responsibility,  is  to  withdraw  from 
the  litigant  a  safeguard  intended  for  the  pro- 
tection of  his  rights.  He  is  entitled  to  the 
jndgment  of  the  court  upon  questions,  to 
which  the  character  of  the  evidence  admits 
of  but  one  answer.  No  such  possibilities  of 
a  failure  of  justice  should  be  countenanced. 
In  the  case  of  the  Schuylkill  db  D,  Imp,  Co. 
v.  Mun»on,  81  U.  8.  14  Wall.  442,  20  L.  ed. 
867.  Jmtiee  Clifford  well  said:  "Nor  are 
jutlges  any  longer  required  to  submit  a  ques- 
tion to  a  jury  merely  because  some  evidence 
has  been  introduced  by  the  party  having  the 
burden  of  proof,  unless  the  evidence  be  of 
such  a  character  that  it  would  warrant  the 
jury  in  finding  a  verdict  in  favor  of  that 
party.  Formerly  it  was  held  that  if  there 
was  what  was  called  a  scintilla  of  evidence 
in  support  of  a  case  the  judge  was  bound  to 
leave  it  to  the  jury ;  hut  recent  decisions  of 
high  authority  have  established  a  more  rea- 
sonable rule:  that  in  every  case,  before  the 
evidence  is  left  to  the  jury,  there  is  a  pre- 
liminary question  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but  whether 
there  is  any,  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  produc- 
ing it  upon  whom  the  onus  of  proof  rests. " 

The  rule  should  be  regarded  as  settled, 
under  all  the  authorities  as  well  by  the  de- 
cisions of  the  courts  of  this  state,  as  by  those 
Af  England,  that,  where  there  is  no  evidence 
upon  an  Issue  before  the  jury,  or  the  weight 
of  the  evidence  is  sodecidedly  preponderating 
in  favor  of  one  side,  that  a  verdict  contrary 
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to  It  would  be  set  aside,  it  is  the  duty  of  the 
trial  judge  to  nonsuit  or  to  direct  the  verdict 
as  the  case  may  require.  Reference  to  the 
following  rases  will  suffice :  Rudd  v.  Datfis, 
8  Hill.  287,  7  Hill,  529;  P^le  v.  Board  of 
Police,  85  Barb.  651 ;  Herring  v.  Hoppock,  15 
N.  Y.  409 ;  Wilde  v.  Eudeon  River  R,  Co,  24 
N.  Y.  480 ;  Coming  v.  2roy  Iron  Nail  Factory, 
44  N.  Y.  577;  Neuendarff  v.  World  Mut.  L 
Ins,  Co,  69  N.  Y.  889 ;  Dtoight  v.  Germania 
L.  Ins,  Co,  108  N.  Y.  841,  67  Am.  Rep.  729 ; 
Schofield  V.  Chicago,  M,  <fc  fiif.  P.  R,  Co,  114 
U.  S.  615-619,  29  L.  ed.  224,  225 ;  Ounther 
V.  Liwrpool  4iL.  <S}G.  Ins.  Co,  184  U.  S.  110- 
116,  88  L.  ed.  857,  860 ;  Metropolitan  R,  Co. 
V.  Jackson^  L.  R.  8  App.  Cas.  198,  Lord 
Blackburn's  opinion. 

Applying' this  just  rule  in  this  case,  it  is 
clear  that  the  judge  erred  in  submitting  the 
question  to  the  jury  of  the  defendants'  lia- 
bility when  there  was  no  evidence  which 
could  properly  and  justly  have  warranted 
them  in  finding  against  them,  or  which  could 
have  withstood  the  test  of  a  motion  to  set 
aside  the  verdict.  If  it  could  have  shown 
that  the  conduct  of  this  line  was  the  subject 
of  recorded  official  action  by  the  boara  of 
trustees  of  the  Lombard,  Ayres  &  Co.  corpo- 
ration, it  could  not  have  been  pretended  that 
the  defendants  were  liable. 

The  cases  referred  to,  where  members  of  a 
corporation,  continuing  to  do  business  after 
the  expiration  of  its  charter,  have  been  held 
as  partners  as  to  third  persons  for  the  acts  or 
contracts  of  agents ;  or  where  parties,  who 
are  actually  partners  inter  sese  and  who  do 
business  under  some  corporate  name,  have 
been  individually  held  to  a  partnership  lia- 
bility,— have  no  application  to  this  case, 
where  the  corporation  was  a  going  concern, 
but,  as  it  is  claimed,  had  engaged  in  a  bus- 
iness beyond  the  scope  of  its  chartered 
powers.  The  fact  is  that,  however  much  it 
may  have  exceeded  its  authorized  powers  in 
engaging  in  such  a  business,  nevertheless,  it 
did  engage  in  it,  and  a  contract  liability  aris- 
ing thereout  could  not  be  avoided  by  any 
plea  of  having  exceeded  its  powers.  That 
was  a  question  which  concerned  its  stock- 
holders, or  the  state,  and  not  the  plaintiffs. 
If  the  defendants  could  not  have  been  deemed 
liable,  had  it  been  shown  that  the  business 
of  the  steamship  line  was  the  subject  of  the 
official  action  of  the  board  of  trustees  and 
was  within  the  corporate  management  of 
Lombard,  Ayres  &  Co.,  it  does  not  follow, 
because  of  the  loose,  defective,  or  irregular 
way  in  which  that  corporation's  interests 
were  evidenced  and  managed  in  that  under- 
taking into  which  it  hiul  been  launched  by  its 
managers,  that  the  liability  had  shifted  from 
it  upon  the  individuals  who  were  its  officers 
or  managers. 

Our  conclusion  is  that  the  trial  judge  erred 
in  refusing  to  dismiss  the  complaint,  or  sub- 
sequently to  direct  a  verdict  for  the  defend- 
ants, and  that  the  iudgment  appcfiled  from 
shotUd  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  O'Brien*  J.,  dissent- 
ing. 
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1*  The  le^^lfllAtiire  may  prohibit  tha 
takings  of  fiah  fk*om  the  waters  within 
the  state  during  certain  seaaon»  of  the  year, 

I  and  may  reerulate  the  manner  in  which  they  may 
be  taken  daring  other  portions  of  the  year. 

8.  The  poasessioB  of  a  gOl  net  or  aeinot 

except  it  is  for  the  purpose  of  use  in  certain 
waters  specified  by  statute  in  which  the  use 
thereof  is  permitted,  may  be  made  by  statute  a 
erimtnal  offense. 

S*  The  invalidity  of  a  separate  clause 
in  a  statute  proyldinv  for  Imprisonment  will 
not  affect  tne  remainder  of  the  statute,  which 
provides  another  penalty  complete  In  Itself. 

aprtl  19,  ISQIU 

APPEAL  by  the  State  from  a  Judgment  of 
the  Circuit  Court  for  Lake  County  in 
favor  of  defendant  in  a  prosecution  for  al- 
leged violation  of  the  law  prohibiting  the  pee- 
session  of  seines  and  gill  nets.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  G.  Smith,  Atty-Qen.^  Addison 
C.  Harris  and  Linton  GoZf  for  appellant: 

An  act  of  assembly  can  be  declared  void 
only  when  it  violates  the  constitution  clearly, 
pslpably,  plainly,  and  in  such  a  manner  as  to 
leave  no  doubt  or  hesitation  in  the  minds. 

Lafayette,  M.  d  B,  R,  Co.  ▼.  Qeiger,  84  Ind. 
202. 

Unless  this  provision  of  the  law  can  be  sus- 
tained *'tben  all  the  fish  in  the  streams  would 
soon  be  destroyed,  and  the  production  of  food 
decreased  perhaps  millions  of  dollars,  annually, 
working  an  oppression  to  the  poor." 

8  Am.  &  En^.  Encyclop.  Law,  p.  85. 

A  net  kills  without  noise.  It  leaves  no  trace 
even  of  its  murder,  like  dynamite.    It  defies 


patrols  and  guards.  It  Is  as  silent  nnd  deadly 
as  the  stilletto.  Will  any  one  say  that  the  state 
mav  not  prohibit  every  citizen  from  having  a 
stilletto  or  dirk  or  other  customary  instrument 
of  murder  in  his  possession? 

For  the  protection  of  human  life  Solon  pro- 
hibited the  Athenians  from  walking  about  the 
city  in  armor.  Such  also  was  the  early  com- 
mon law  of  England.  And  on  this  principle 
courts  uphold  a  conviction  for  having  a  pistol 
in  the  pocket  as  well  as  worn  exposed. 

English  v.  8taU,  85  Tex.  472, 14  Am.  Rep. 
876. 

So  the  state  may  prevent  the  carrying  pub- 
licly or  concealed  a  dirk,  sword,  Spanish  stil- 
letto, belt  or  pocket  pistol,  or  other  customary 
weapon. 

Andrefos  v.  Stats,  8  Heisk.  165,  8  Am.  Rep. 
8;  State  v.  Chandler,  5  La.  Ann.  489,  52  Am. 
Dec.  600. 

By  an  Act  of  1881,  Arkansas  prohibited  the 
carrying  of  army  pistols  except  in  the  open 
hand. 

Haile  v.  State,  88  Ark.  564,  42  Am.  Rep.  8. 

So  also  in  Tennessee. 

State  y.  WiUnim,  7  Baxt  57,  82  Am.  Rep. 
551. 

Of  course  it  follows  that  civilians  may  be 
prohibited  from  carrying  deadly  weapons  alto- 
gether. 

Hutehinson  y.  State,  62  Ala.  8,  84  Am.  Rep. 
1;  English  v.  State,  supra. 

Nor  is  it  any  defense  that  the  prisoner  was 
carrying  the  deadly  weapon  on  his  own  prem- 
ises. 

CarroU  y.  State,  28  Ark.  99, 18  Am.  Rep.  58a 

And  the  motive  for  carrying  the  weapon  is 
immaterial. 

WaOs  V.  State,  7  Blackf.  572;  J^te  v.  Hit- 
eheU,  8  Blackf.  229;  Ftfe  v.  StaU,  81  Ark.  455, 
25  Am.  Rep.  556,  and  note;  State  y.  HunUy^ 
25  K.  C.  418,  40  Am.  Dea  416. 

The  state  in  the  exercise  of  police  power 
may  regulate  and  therefore  prohibit  the  mak- 


NOTS.— Falidtty  of  statute  molcinff  It  orimlmilto  hams 
possession  of  property  vhieh  is  capable  of  erimi- 

Property  under  our  form  of  government  is  snb- 
lect  to  the  oblliratlon  that  it  shall  not  be  used  so  as 
to  affect  injuriously  the  rights  of  the  community. 
It  belongs  to  the  legislative  branch  of  the  govern- 
ment to  exert  what  are  known  as  the  police  powers 
of  the  state,  and  to  determine  primarily  what 
measures  are  appropriate  or  needful  for  the  pro- 
tection of  the  public  morals  or  health  and  the  pub- 
lic safety.  Missouri  Pao.  B.  Go.  v.  Finley,  88  Kan. 
«50. 

The  legislature  may  determine  when  that  which 
Is  otherwise  property  shall  cease  to  be  such  If  kept 
against  the  law.  Train  v.  Boston  Disiuf  acting  Co. 
144  Mass.  &^  60  Am.  Hep.  118. 

The  state,  by  legislative  enactment,  operating 
prospectively,  may  determine  that  articles  injuri- 
ous to  the  public  health  or  morals  shall  not  consti- 
tute property  within  its  Jurisdiction.  Preston  v. 
Drew,  88  Me.  568. 54  Am.  Dec.  680. 

Fisher  v.  McGirr,  1  G-ray,  1, 61  Am.  Dec.  881,  was 
an  action  of  tort  for  forcibly  entering  and  search- 
ing a  dwelling-house  under  the  provisions  of  a 
statute  providing  a  penalty  for  keeping  intoxicat- 
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ing  liquors  for  sale  in  certain  places.  The  court 
said  that  it  was  competent  for  the  legislature  to 
declare  the  possession  of  certain  articles  of  prop- 
erty, either  absolutely  or  where  held  in  particular 
places  and  under  particular  circumstances,  to  be 
unlawful,  because  they  would  be  injurious,  dan- 
gerous or  nojdous;  and  by  due  process  of  law,  by 
proceedings  in  rtni,  to  provide  both  for  the  abate- 
ment of  the  nuisance  and  the  punishment  of  the 
offender,  by  the  seizure  and  confiscation  of  the 
property. 

But  in  Stevens  v.  State,  9  Ark.  291, 85  Am.  Dea 
72,  which  decided  that  a  tax  of  $500  on  every  keep- 
er of  a  billiard  table  was  unauthorized  by  law,  it 
was  said  that  a  billiard  table  was  property,  and 
that  the  legislature  could  not  prohibit  a  citizen 
from  having  such  property  in  his  possession,  al- 
though they  might  regiilate  or  restrain  the  use  of 
it  so  that  no  injury  should  result  to  the  publia 

In  the  second  article  of  the  Arkansas  constitu- 
tion the  right  of  '^acquiring,  possessing,  and  pro- 
tecting property**  is  declared  Inherent 

Concerning  the  precise  point  involved  in  the 
title  of  this  note  the  Utlgated  cases  are  few,  and  all 
the  important  ones  are  referred  to  In  the  appel- 
lant's brief  and  in  the  valuable  discussion  of  Judg» 
Olds.  A.  P.  W. 
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ing  or  bavlDg  for  tale  or  nae  all  kinds  of  Ib- 
tozicaDts. 

Mugler  t.  Karuku,  128  U.  8.  628,  81  L.  ed. 
205;  Ktdd  v.  Ftarttm,  128  U.  S.  1>16, 82  L.  ed. 
846-848;  Oooley,  Coost.  Urn.  5th  ed.  p.  721. 

In  the  late  fish  case  of  Lawton  v.  Ste^,  7 
L.  R.  A.  184,  119  1).  T.  284.  it  is  said  that 
prohibitory  leetslation  is  valid  which  declares 
"the  place 'where  liquor  is  unlawfully  kept 
for  sale,  as  well  as  the  liquor  itself,  a  common 
or  public  nuisance. " 

Fish  have  much  longer  been  a  subject  of 
legiislative  regulation  than  ardent  spirits.  In 
the  case  last  cited  it  is  said:  *'  The  legislatiTe 
power  to  regulate  fishing  in  public  waters  has 
Deen  ezerciiMd  from  the  earliest  period  of  the 
common  law.** 

Lard  Hale,  in  his  treatise  (D€  Jure  Maris), 
says  that,  "the  fishing  which  the  subject  has 
in  any  public  or  private  river  or  creek,  fresh 
or  salt,  is  subject  to  the  laws  for  the  conserva- 
tion of  fish  and  fir,  which  are  many." 

The  public  welfare  in  fish  may  be  better 
protected  by  prohibiting  the  possession  of  a 
deadly  fish  net  than  in  authorizing  their  seis^ 
uze  and  destruction  while  in  use;  as  the  public 
peace  may  be  protected  by  prohibiting  the 
possession  of  a  deadly  human  weapon. 

If  a  subject  is  within  the  police  power  of  the 
state,  the  question  as  to  what  regulations  are 
proper  and  needful  is  one  for  legislative  con- 
sideration and  decision. 

Jamiuon  ▼.  Indiana  Nat.  Oas  db  Oil  Co, 
12  L.  R.  A.  662, 128  Ind.  561;  State  v.  KoUem, 
14  L.  R.  A.  666, 180  Ind.  484;  Fry  v.  8taU,  68 
Ind.  560,  80  Am.  Rep.  288;  McOrendy  v.  Vir- 
ginia, 94  U.  S.  894,  24  L.  ed.  248;  P^JoeU  v. 
Ptnngyitania,  127  U.  8.  678,  82  L.  ed.  263. 

Judge  Redfield  in  Bpaulding  v.  Preston,  21 
Yt  9,  50  Am.  Dec.  68,  sustains  a  statute  mak- 
ing it  a  crime  to  have  counterfeit  money  in 
possession  as  the  best  means  of  "stifling  the 
fountains  of  evil." 

Property  "customarily  devoted  by  the 
owner  "  to  an  unlawful  use  might  be  destroyed 
after  notice.  Even  notice  is  not  always  neces- 
sary. 

State  T.  BMin,  8  L.  R.  A.  488,  124  Ind. 
808;  mair  v.  Forehand,  100  Mass.  186,  97  Am. 
Dec.  82,  and  note,  1  Am.  Rep.  94;  Lawton  v. 
SteOe,  supra. 

lish,  uncaught,  belong  to  the  state.  And 
from  time  immemorial  the  king  in  England 
and  the  states  in  America,  have  been  their 
protectors. 

Vide  Fish  and  Fisheries,  8  Am.  &  Eng. 
Encydop.  Law,  pp.  28-89. 

In  the  protection  of  fish  and  other  game,  the 
legislatures  and  the  courts  do  not  strictly  apply 
the  rules  applicable  to  private  property. 

Phelps  V.  fiacey,  60  ST.  T.  10,  19  Am.  Rep. 
140;  State  ▼.  Randolph,  1  Mo.  App.  15;  State 
V.  Judy,  7  Mo.  App.  524;  New  Tori  Asso.for 
Protection  of  Oame  v.  Durham,  19  Jones  &  8. 
806;  Com,  v.  SaU,  128  Mass.  410,  85  Am.  Rep. 
887;  Magner  v.  PeopU^Vt  HI.  830;  People  v. 
(yrnal,  71  Mich.  825:  Whitehead  v.  Smithers, 
L.  R.  2  C.  P.  Div.  568,  21  Moak,  Eng.  Rep. 
468. 

The  contention  that  the  law  is  against  the 
natural  right  of  pursuits  of  business  or  owner- 
ship of  property  is  fallacious. 

Bedderieh  ▼.  State,  101  Ind.  664,  61  Am. 
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Rep.  768;  Logansport  ▼.  Sei/Md,  59  Tnd.  225. 

Messrs.  W.  G.  McMahaA  and  Fox  St 
Robbina  also  for  appellant. 

Mr.  T.  J.  Wood  for  appellee. 

01dfl»  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  prosecution  by  affidavit  and  in- 
formation filed  against  tbe  appellee  in  the 
Lake  circuit  court,  charging  the  appellee 
with  a  violation  of  the  statute  making  it  a 
misdemeanor  for  a  person  to  have  in  his  pos- 
session a  gill  net  or  seine  in  certain  cases, 
and  prescribing  the  penalty  therefor. 

8ection  2  of  an  Act  entitled :  "An  Act  to 
Amend  Section  209  of  an  Act  Entitled,  An 
Act  Concerning  Public  Offenses  and  Their 
Punishment,  Approved  April  14,  1881,  the 
Same  Being  Section  2117  of  the  Revised 
Statutes  of  1881,  and  Declaring  an  Emer- 
gency; Api)roved  March  5,  1889,''  provides 
Uiat,  **  Section  2 :  It  is  hereby  declared  a 
misdemeanor  for  any  person  to  have  in  his 
possession  any  gill  net  or  seine,  (except  a 
minnow  net,  as  prescribed  in  section  1  of 
this  Act,  and  except  for  use  in  Lake  Mich- 
igan), and  any  one  convicted  of  having  such 
gill  net  or  seine  in  his  possession  shall  be 
fined  not  less  than  $50,  nor  more  than  $200 
for  each  offense,  to  which  may  be  added  im- 
prisonment in  the  county  lail  for  any  deter- 
minate period,  and  every  aay*s  possession  of 
such  gill  net  or  seine  shall  constitute  a  sep- 
arate and  distinct  offense  under  this  act. 
Provided,  that  the  provision  of  this  section 
shall  not  apply  to  oersons  who  may  have  such 
nets  or  seines  wholly  for  use  in  the  St  Joseph 
river,  or  in  private  ponds. " 

The  charge  in  the  affidavit  and  informa- 
tion in  this  case  is  "that  David  Lewis,  on 
the  8th  day  of  April,  A.  D.  1891,  at  and  in 
the  county  of  lake  and  state  of  Indiana,  did 
then  and  there  unlawfully  have  in  his  pos- 
session a  certain  gill  net  then  and  there  be- 
ing more  than  fifteen  feet  in  len^h,  and  not 
then  and  there  used  by  said  David  Lewis  for 
catching  minnows  for  bait,  and  not  then  and 
there  being  for  use  in  Lake  Michigan,  and 
the  said  David  Lewis  not  then  and  there  hav- 
ing said  gill  net  wholly  for  use  in  the  St. 
Joseph  river,  or  in  private  ponds,  contrary 
to  the  form  of  the  statute, "  etc. 

The  appellee  moved  to  auash  the  affidavit, 
which  motion  was  overruled.  There  was  a 
trial  before  the  court  and  the  appellee  was 
found  guilty  and  his  punishment  fixed  at  a 
fine  of  $60.  Appellee  moved  in  arrest  of 
judgment  and  the  court  sustained  the  motion 
and  the  state  excepted  to  the  ruling  and  pros- 
ecutes this  appeal,  assigning  the  ruling  on 
the  motion  in  arrest  as  error.  The  motion 
in  arrest  was  sustained  on  the  ground  that 
the  statute  on  which  the  prosecution  is  based 
and  which  we  have  quoted  is  unconstitu- 
tional and  void.  As  to  whether  or  not  the 
court  erred  in  its  ruling  on  the  motion  in 
arrest  depends  upon  the  validity  or  invalid- 
ity of  the  statute.  The  sole  question  dis- 
cussed relates  to  the  constitutionality  of  the 
statute,  no  technical  objection  beine  urged 
to  the  formal  allegations  of  the  affidavit  or 
information,  and  we  discover  none. 

If  the  statute  can  be  upheld  it  must  be  on 
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the  theory  that  It  Is  a  proper  police  regula- 
tion. Many  objections  are  urged  against 
its  validity  on  behalf  of  the  appellee,  and 
we  are  afforded  an  able  discussion  of  the 
question  by  the  opinion  of  the  judge  who 
tried  the  cause,  in  support  of  his  ruling, 
which  is  filed  with  ana  made  a  part  of  the 
brief  of  counsel  for  the  appellee,  but  we  are 
not  inclined  to  agree  with  the  views  of  the 
trial  court  as  to  the  invalidity  of  the  law. 
One  of  the  principal  objections  urged  to  the 
law  is  that  it  deprives  the  citizen  of  a  class 
or  species  of  property,  or  the  right  to  own 
and  possess  tiie  same  which  in  itself  is  harm- 
less, and  in  which  of  itself  there  is  no  in- 
herent evil,  and  not  a  dangerous  commodity. 
It  is  contended  that  a  seine  is  a  legitimate 
species  of  property  harmless  in  itself;  that 
it  may  be  manufactured  from  the  same  spool 
of  thread  that  is  due  in  stitching  the  gar- 
ments we  wear,  and  that  it  has  lawful  uses ; 
that  this  law  unwontedly  deprives  one  of  the 
lawful  uses  and  possession  of  such  property ; 
that  it  makes  it  unlawful  to  have  it  m  his 
possession ;  that  it  prohibits  the  manufacture 
of  seines  for  lawful  purposes  within  the  state, 
or  for  use  beyond  the  limits  of  the  state ;  that 
it  even  prohibits  the  transportation  of  them 
across  the  state  by  a  common  carrier,  for  it 
makes  it  unlawful  to  have  one  in  posses- 
sion. 

The  property  described  in  this  statute  is 
adapted  to  a  particular  use.  ^'Gill  net**  is 
defined  by  Webster  as  ^'a  flat  net  so  sus- 
pended in  the  water  that  its  meshes  allow  the 
heads  of  fish  to  pass,  but  catch  in  the  gills 
when  they  seek  to  extricate  themselves.** 
Webster  also  defines  a  "seine"  as  "a  large 
net,  one  edge  of  which  is  provided  with 
sinkers  and  the  other  with  floats.  It  hangs 
vertically  in  the  water,  and  when  its  ends 
are  brou&rht  together  or  drawn  ashore  incloses 
the  flsh.^  The  Century  Dictionary  deflnes 
''Gill  net**  as  ''a  net  which  catches  fish  by 
the  gills,"  specifically  describing  it,  while 
the  same  dictionary  defines  a  seine  as  **  a  fish- 
ing net,"  particularly  describing  it,  and  the 
manner  In  which  it  is  used. 

This  statute  prohibits  the  use  of  gill  nets 
and  seines,  except  certain  kinds  or  in  certain 
waters.  They  are  not  a  species  of  property 
adapted  to  any  other  use.  The  fact  tliat  they 
are  made  of  material  harmless  in  itself  and 
valuable  for  other  uses,  does  not  change  the 
right  of  the  state  to  prohibit  the  use  of  or  the 
possession  of  such  material  when  woven  into 
nets  used  solely  for  the  purpose  of  catching 
fish  at  times  and  in  waters  prohibited  by 
statute.  The  gill  net  and  the  seine  are  made 
and  used  exclusively  for  catching  fish,  en- 
trapping them  and  catching  them  in  large 
quantities.  This  method  of  catching  fish  the 
state  has  a  right  to  prohibit,  and  u  it  has 
the  right  to  so  prohibit  the  catching,  why 
has  it  not  the  right  also  to  prohibit  persons 
having  an  article  of  property  in  their  posses- 
sion used  solely  for  such  unlawful  purooses? 
In  OentiU  v.  StcUe,  W  Ind.  409,  it  ia  held 
that  the  legislature  of  thestAte  has  the  power 
under  the  constitution  Ko  pass  laws  for  the 
preservation  of  fish  by  limiting  the  time  and 
mode  of  taking  them.  In  that  case  it  is  said : 
**  Fish  are  fera  ruUurm,  and  as  far  as  any  right 
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of  propert}r  In  them  can  exist.  It  Is  In  the 
public,  or  is  common  to  all.  No  individual 
property  in  them  exists  until  they  are  taken 
and  reduced  to  actual  possession.  2  Bl.  Com. 
892. 

They  are  natives  of  the  water.  It  la  there 
they  generate  and  live  and  grow,  and  no  in- 
dividual property  in  them  can  attach  whilst 
they  remain  thus  free.  But,  as  they  are 
valuable  for  food,  the  public  has  an  interest 
in  their  protection  and  growth." 

We  think  this  states  the  true  rule,  and  if, 
as  we  have  said,  the  public  has  an  interest 
in  their  protection  and  growth,  and  the  leg- 
islature has  the  right  to  prohibit  their  being 
taken  from  the  waters  during  certain  seasons 
of  the  year,  and  by  certain  means,  then  the 
legislature  has  exclusive  control  over  the 
matter,  and  may  prohibit  their  destruction 
and  prohibit  their  being  taken  from  the 
waters  in  any  other  manner  than  that  pre- 
scribed by  statute,  for  if  the  legislature  has 
any  control  over  the  subject,  it  has  full  con- 
trol, and  is  the  exclusive  judge  as  to  the  ex- 
tent and  manner  in  which  they  shall  be  law- 
fully taken  from  the  water.  Jamiewn  v.  In- 
diana Nat,  Oas  d  OH  Co.  128  Ind.  555.  12  L. 
R.  A.  652 ;  Fay  y.  8taU,  68  Ind.  560,  30  Am. 
Rep.  238 ;  State  y.  KoUem,  180  Ind.  434,  14 
L.  R.  A.  566. 

It  does  not  absolutely  prohibit  a  person 
having  a  gill  net  or  seine  in  his  possession  ; 
one  may  lawfully  hold  possession  of  either 
for  the  purpose  of  fishing  in  the  waters  of 
Lake  Michigan  or  the  St.  Joseph  river.  If 
the  legislature  has  the  right  to  prohibit  the 
keeping  of  a  seine  in  one's  possession  at  all, 
it  may  prohibit  the  keeping  of  a  seine  in  his 
possession,  although  it  may  be  lawful  to  fish 
with  a  seine  in  the  Ohio  river,  as  suggested 
by  counsel  that  persons  have  the  right  to  do. 
It  is  made  unlawful  to  carry  concealed  wea- 
pons, and  yet  it  would  not  be  unlawful  to 
use  a  weapon  one  had  concealed,  in  self-de- 
fense even  to  the  extent  of  taking  the  life  of 
his  adversary,  though  he  might  be  liable  for 
carrying  concealed  weapons.  A  law  prohib- 
iting the  carrying  of  concealed  weapons  is 
not  invalid  because  one  has  the  right,  under 
certain  circumstances,  in  self-defense,  to  take 
the  life  of  his  adversary.  Laws  prohibiting 
the  carrying  of  concealed  weapons  have  un- 
iversally l^en  held  valid.  This  court  in 
other  decisions  has  held  a  law  valid  which 
regulated  the  manner  of  taking  fish  from  the 
waters  of  the  state  and  prohibiting  their  be- 
ing taken  at  certain  seasons  of  the  year. 
Stuttsman  v.  State,  57  Ind.  119;  State  y. 
Boone,  80  Ind.  225. 

A  statute  of  New  York  prohibiting  persons 
having  in  their  possession  game  birds  of  cer- 
tain specified  kinds  after  a  certain  date,  al- 
though killed  at  a  time  when  the  law  per- 
mitted it,  or  brought  from  another  state 
where  there  was  no  prohibition,  was  held 
valid.  Phelps  v.  Eaeey,  60  N.  Y.  10,  19  Am. 
Rep.  140. 

Many  other  states  have  sustained  like  laws. 
In  Missouri  it  was  held  that  a  law  which 
prohibits  the  selling  or  keeping  in  one's  pos- 
session of  certain  game  within  a  certain  pe- 
riod, of  the  year  is  valid,  even  when  applied 
to  game  imported  from  another  state,  and 
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that  such  a  law  Is  not  such  regulation  of 
commerce  as  belongs  exclusively  to  Congress. 
SkUe  v.  Banddph,  1  Mo.  App.  15. 

To  the  same  effect  is  the  decision  in  Magner 
T.  Bsople,  97  111.  820. 

In  Massachusetts  it  was  held  that  the  stat- 
ate  prohibiting  persons  having  in  their  pos- 
session certain  specified  birds  l^tween  certain 
days  of  the  year,  did  not  apply  to  birds  in 
the  possession  of  a  person  within  the  state 
lawfully  taken  or  killed  in  another  state. 
CofTi,  V.  ffaU,  128  Mass.  410,  85  Am.  Rep. 
887. 

To  the  same  effect  is  the  holding  of  the 
supreme  court  in  the  state  of  Michigan. 
People  V.  O'Neil,  71  Mich.  325. 

But  the  only  difference  in  these  decisions 
of  the  several  states  is  in  the  construction  of 
the  statutes.  They  all  hold  such  statutes 
valid,  although  some  construe  the  statute  to 
apply  only  to  game  killed  within  the  state, 
the  object  of  the  law  being  to  protect  the 
wild  game  within  the  state.  The  statute  of 
Michigan  made  the  possession  of  the  game 
prima  facie  evidence  of  the  violation  of  the 
law  by  the  person  in  whose  possession  it  was 
found,  and  in  speaking  of  this  statute  the 
court  in  the  latter  case  said :  **It  was  right 
and  proper  for  the  legislature  to  cajst  the 
burden  of  proof  upon  those  having  such  game 
in  their  posnession  when  the  killing  is  by 
law  prohibited  and  fully  protects  &e  state 
from  its  evasion." 

Statutes  making  it  a  criminal  offense  in 
certain  cases  to  have  counterfeit  money  or 
dies  or  tools  for  making  counterfeit  money 
in  one's  possession  are  universally  held  val- 
id, though  the  material  out  of  which  they 
are  constructed  may  be  valuable  for  other 
purposes.  See  also  Muffler  v.  Kansas,  128  U. 
8.  623.  31  L.  ed.  205 ;  Eidd  v.  Peanon,  128 
U.  8.  1,  32  L.  ed.  846 ;  Kimmish  v.  BaU,  129 
U.  S:  217,  32  L.  ed.  695. 

In  a  matter  over  which  the  Legislature 
may  properly  exercise  police  power  it  has  the 
right  to  so  exercise  such  power,  although  in 
doing  so  it  affects  the  property  rights  of  the 
citizens 

In  LawUm  ▼.  SteeU,  119  N.  Y.  226-234,  7 
L.  R.  A.  134,  the  court  said:  "There  are 
numerous  examples  in  recent  legislation  of 
the  exercise  of  the  legislative  power  to  de- 
clare property  held  or  used  in  violation  of 
a  particular  statute  a  public  nuisance,  al- 
though such  possession  and  use  before  the 
statute  was  lawful." 

In  8taU  V.  Snowr,  42  K.  J.  L.  841,  a  stat- 
ute authorizing  a  fish  warden  appointed  by 
the  gOYemor  to  enter  on  lands  and  destroy  a 


fish  basket  constructed  in  violation  of  the 
statute  was  held  valid. 

That  the  legislature  may  prohibit  the  tak- 
ing of  the  fish  from  the  waters  within  the 
state  during  certain  seasons  of  the  year,  and 
may  regulate  the  manner  in  which  they  may 
be  taken  during  other  portions  of  the  year, 
we  have  no  doubt,  and  having  such  power, 
it  but  follows  that  it  may  adopt  any  reason- 
able method  to  prevent  their  being  caught  or 
taken  from  the  water  in  a  manner  deemed  by 
the  legislature  improper.  It  was  evidently 
deemed  by  the  legislature  improper  to  allow 
fish  to  be  entrapped  and  taken  from  the  waters 
of  the  state  except  such  as  are  excluded  from 
the  provisions  of  the  act  by  means  of  a  gill 
net  or  seine  during  any  season  of  the  year, 
and  that  it  was  for  the  public  good  to  pro- 
hibit the  catching  of  fish  by  means  of  the 
^ill  net  or  seine  and  for  the  purpose  of  ef- 
fectually carrying  out  the  intent  of  the  leg- 
islature it  made  it  a  criminal  offense  for  any 
person  to  have  in  his  possession  either  of  such 
nets,  except  he  have  the  same  for  the  purpose 
of  use  in  waters  named  in  the  statute,  and  in 
which  the  use  of  the  same  were  permitted, 
and  we  think  the  statute  a  valid  enactment, 
and  not  within  any  constitutional  inhibition. 
It  is  suggested  and  held  by  the  trial  court 
that  the  provision  of  the  statute  allowing  an 
indefinite  term  of  punishment  by  imprison- 
ment is  invalid,,  but  that  such  invalidity 
does  not  invalidate  the  whole  statute.  No 
imprisonment  was  imposed  as  a  punishment 
in  this  case,  and  hence  we  do  not  feel  called 
upon  to  pass  upon  this  provision.  The  clause 
of  the  statute  providing  for  imprisonment  is 
a  separate  one,  and  may  be  eliminated  from 
the  section  without  affecting  the  validity  of 
the  statute  in  any  other  respect.  There  is 
another  penalty  complete  in  itself  provided 
in  the  statute,  and  ii  the  portion  providing 
for  imprisonment  be  declared  invalid,  it 
would  not  affect  the  remainder,  and  is  a  com- 
plete and  valid  enactment  independent  of 
such  clause. 

It  Is  possible  that  if  it  had  been  made  to 
appear  that  the  appellee  had  possession  of 
the  seine  for  some  lawful  purpose  that  he 
would  not  have  been  guilty  under  the  stat- 
ute, but  no  such  question  is  here  presented, 
and  if  it  were  it  would  not  affect  the  valid- 
ity of  the  statute.  We  therefore  reach  the 
conclusion  that  the  statute  is  valid,  and  the 
court  erred  in  sustaining  the  motion  in  ar- 
rest. 

Judgment  reoersed,  for  further  proceed ingi 
not  inconsistent  with  this  opinion. 


MICmGAN  SUPREME  COURT. 


Pred  MARKLEY 

V. 

Frank  WHITMAN,  Piff.  in  Err. 

( Mich ) 

The  fact  that  a  stadent  acta  merely  In 

NOTB.— The  questioo  of  llabUity  for  an  aasault 
and  battery  committed  in  sport  without  Intent  to 
Injure  is  treated  in  a  noU  upon  intent  as  an  element 
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sport*  and  that  he  is  onty  the  foremost 
of  a  line  of  students  to  push  the  one 
befbre  him«  when  maklnfr  a  *'ru9h'*  upon  a 
fellow  student,  Kiviufs  him  an  unexpected  and 
violent  push  between  the  shoulders,  will  not  pre- 
vent the  act  from  being  an  unlawful  assault  cre> 


of  simple  assault  or  assault  and  battery  published 
with  y  osbunr  v.  Putney  (Wis,)  14  L,  B.  A.  208. 


HicmoAir  8€pbbmb  Coubt. 


BXtag  a  llatofUty  tor  penonal  injuries  tfaereb/ 
caused  to  the  perMO  aasaulted* 


(April  7. 18B8J 

ERROR  to  the  circnit  court  for  Berrien 
GouDty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  an  alleged  assault  and  battery.  Af- 
firrMcL 

The  facts  are  stated  in  the  opinion. 

Mr.  QeorgB  S.  Clarpp»  with  Meun.  A. 
A.  Wortkiii^oii  and  Alexander  Emery 
for  plaintiff  in  error: 

Messn.  A.  C  Roet  Spaflbrd  Tryon,  and 
Edward  Bacon*  for  defendant  in  error: 

It  is  not  the  law  that  the  street  and  sidewalks 
can  be  lawfully  appropriated  to  uses  of  playiog 
such  games,  as  the  evidence  shows  these  were. 
Those  engage  in  these  plays  and  committing 
these  acts  assume  the  responsibility  of  all  the 
bad  consequences  which  ensue.  Any  injury 
which  results  to  the  person  of  an  indiviauiU 
by  these  acts  creates  a  liability  on  the  part  of 
the  wrongdoer  to  compensate  the  sufferer. 

PiffoU  V.  Enjle,  60  Mich.  221;  Conklin  v. 
Thompson,  29  fiarb.  218;  Adam9  v.  Biwn,  11 
Barb.  890,  898. 

There  is  not  one  law  of  the  road  for  boys 
and  anotherjfor  adults. 

AUnn  V.  State.e^  Ind.  698;  Line  v.  8taU,  51 
Ind.  172;  lOe  Boyal  Min,  Co,  v.  Bertin,  87 
Mich.  832. 

Willfulness  or  an  unlawful  intent  is  not  nec- 
essarily an  element  in  trespass  or  in  negligence. 
The  proof  of  it  or  no  proof  of  it  only  goes  to 
affect  the  question  of  damages.  The  question 
of  intention  can  only  be  urged  in  mitigation  or 
aggravation  of  the  injury  done. 

Cooley,  Torts,  488;  lOe  Royal  Min.  Co,  v. 
Heriin,  supra;  Smith  v.  Webster,  28  Mich.  298; 
1  Waterman,  Trespass,  18,  84,  85;  Erom  v. 
Sehoonmdker,  8  Barb.  651. 

The  law  makes  all  parties  engaged  in  such 
a  trespass  equal!  v  guilty.  Each  is  completely 
identified  with  the  acts  of  others. 

CoaU  V.  DaHnf,  2  N.  Y.  517. 

Long^y  /.,  delivered  the  opinion  of  the 
court: 

Plaintiff  and  defendant  were  both  students 
at  the  Buchannan  high  school. 

On  February  7,  1890,  while  the  plaintiff 
was  on  his  wav  home  from  school,  the  de- 
fendant and  others  of  the  scholars  were  en- 
gaged in  what  is  called  a  ^rush"  or  "horse 
game. "  The  practice  of  the  game  is  to  find 
some  one  in  advance,  when  the  others  form 
in  a  line  each  one  in  the  rear  pushing  the 
one  in  advance  of  him,  and  so  on  through 
the  line  until  the  one  to  be  ** rushed,"  who 
knows  nothing  of  what  is  coming,  is  rudiied 
upon  by  the  one  in  his  rear,  and  pushed  or 
rushed.  On  the  day  in  question  the  plaintiff, 
while  going  towards  home  on  the  sidewalk, 
was  to  be  rushed.  The  defendant  was  in  his 
immediate  rear,  and  engaged  in  the  game. 
When  pushed,  he  rushed  upon  the  plafntiff, 
striking  him  with  his  hands  between  the 
shoulders  with  such  violence  that  the  plain- 
tiff was  thrown  nearly  to  the  ground.  Im- 
mediately thereafter  ne  lost  his  voice  above 
a  whisper,  and  has  never  recovered  its  use. 
His  neck  was  nearly  fractured,  and  for  sev- 
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eral  months  be  was  compelled  to  take  medical 
treatment  in  Ghicap^o.  It  is  claimed  tliat 
he  suffered  great  pain,  and  has  not  fully  re- 
covered. This  action  was  brought  to  recover 
for  the  injuries  thus  occasioned.  On  the 
trial  in  the  court  below,  the  plaintiff  had 
verd i ct  and  j  udgment  for  $2, 500.  Def endan  t 
brings  error. 

The  errors  relied  upon  relate  principally 
to  the  charge  of  the  court.     It  was  claimed 
on  the  trial  in  the  court  below  (1)  that  the 
push  against  the  plaintiff  was  not  an  assault, 
and  therefore  not  actionable ;  (2)  that  it  was  a 
pure  accident ;  (8)  that  it  was  not  a  dangerous 
game,  and  the  results  which  followed  from 
the  push  could  not  have  been  anticipated ; 
(4)  Uiat  the  defendant  only  put  himself  in  & 
position  ready  to  be  pushed  if  the  spirit  of 
frolic  should  be  entered  into  by  those  behind 
him,  and  his  rush  upon  the  plaintiff  was 
neither  invited  nor  approved ;  (5)  that  there 
was  no  unlawful  intent  to  injure  the  plain- 
tiff.   It  is  insisted  that  the  court  below,  in 
its  charge,  entirely  ignored  the  claim  of  the 
defendant  nuide  on  the  trial ;  and  also  that 
the  plaintiff  was  one  of  the  school  fellows, 
and  stood  in  a  different  position  to  the  de- 
fendant than  would  a  stranger.     The  court 
instructed  the  jury  substantially  that,  if  the 
plaintiff  was  i>articipating  in  the  play,  or  in 
any  way  contributed  to  the  injury,  he  could 
not  recover ;  that,  to  entitle  the  plaintiff  to 
recover,  he  must  show  by  a  preponderance 
of  evidence  that  the  game  was  a  dangerous 
one,  and  that  the  injury  was  occasioned  by 
the  push  given  by  uie  defendant,  and  that 
the  defendant  willfully  pushed  the  plaintiff, 
or  was  voluntarily  engaged  in  the   game, 
which  must  be  found  to  be  dangerous,  and 
one  reasonably  calculated  to  be  dangerous  to 
innocent  persons  lawfully  traveling  along 
the  sidewalk  upon  which  the  play  was  con- 
ducted.    The  court  below  further  instructed 
the  jury  as  follows :    Tf  the  game  in  ques- 
tion was  a  dangerous  one  to  indulge  in  on 
the  street  and  at  the  time  in  question,  and 
if  the  defendant  was  voluntarily  engaged  in 
such  play  at  the  time  of  the  accident,  and  if 
the  plaintiff  was  not  participating  in  such 
sport,  and  was  not  guilty  of  conduct  which 
in  any  way  contributed  to  the  injury,  but, 
on  the  contrary,  was  lawfully  traveling  on 
the  sidewalk,  and  in  the  exercise  of  reason- 
able care,  and  if  the  defendant,  while  so 
playing,  pushed  the  plaintiff  and  injured 
him.  he  is  liable :  and  in  such  case  it  is  no 
excuse  for  him  to  say  that  he  himself  was 
pushed  against  the  plaintiff  by  some  other 
hoy. "    This  charge  fully  protected  the  rights 
of  the  defendant,  and  was  as  favorable  to 
him  as  the  facts  of  the  case  warranted.     In 
fact,  on  the  trial  it  was  little  in  dispute 
that  the  injury  occurred  exactly  as  the  plain- 
tiff claimed.     He  was  peaceably  walking 
along  the  street,  and  had  no  intimation  that 
he  was  to  be  ''rushed."     He  was  not  par- 
ticipating in  the  game,  and,  if  his  testimony 
is  true,  never  had  taken  part  in  it,  and  on 
that  occasion  was  not  anticipating  that  he 
was  the  victim  selected  to  be  rushed.     It 
was  an  assault  upon  him  and  the  court  cor- 
rectly stated  the  rules  of  law  applicable  to 
the  case ;  at  least  the  defendant  haa  no  reason 
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to  complaiD.  It  is  evident  that  the  defendant 
was  one  of  those  engaged  in  the  game,  which, 
upon  a  bare  statement  of  the  manner  in  which 
it  is  to  be  played,  must  be  regarded  as  dan- 
gerous. He  voluntarily  engaged  In  it,  and 
bis  conduct  occasioned  the  injury.  It  was 
unlawful  to ''rush"  the  plaintiff  under  the 
circumstances  shown,  and  the  defendant  must 
be  held  responsible  for  the  consequences 
which  followed.  It  may  be,  and  probably 
is,  true  that  those  taking  part  in  it  did  not 
anticipate  the  injurious  efTccts  upon  the 
plaintiff :  but  that  does  not  lessen  the  plain- 
tiff's pain  and  suffering,  or  make  the  act 
less  unlawful.  The  plaintiff,  while  passing 
along  tJ^e  street,  and  not  engaged  in  the 
sport,  had  the  same  right  to  be  protected  from 
such  an  assault  as  a  stranger  would  have  had, 
and  the  assault  upon  him  was  as  unlawful 
as  it  would  have  been  upon  a  stranger. 

We  find  no  error  in  the  case,  and  thejudg- 
merU  must  be  affirmed,  with  costs. 

Montg^omeryt  J. ,  did  not  sit.    The  other 
Justices  concurred. 


Henry  A.  BOBINSON,    Guardian   of  May 

French, 

V. 

Fitzwilllam  H.  CHAMBERS,  Associate  Re- 
corder of  Detroit. 

( Mich. ) 

A  witneMi  detained  by  the  eonrt  In  de- 
Iknlt  of  ImUI  to  appear  in  a  orimlDal  oase  is  to 
l)e  deemed  In  attendanoe  upon  the  oourt  durioir 

NOTB.— ITitncM  fees  to  person  under  detention  or 

reeognizanee. 

The  light  of  a  peraoo  who  to  imprisoned  to  insure 
his  appearaooe  as  a  witness  to  compenBatloD  for 
such  period  of  detention  is  one  on  which  few  deols- 
lons  can  be  found. 

A  dhfeot  precedent  for  the  above  case  to  found  In 
Hlffirinson^B  Oase,  1  Granoh,  0.  0.  73,  in  which  the 
oourtallowed  compensation  to  such  a  person  for 
the  whole  period  of  detention.  It  does  not  appear 
in  the  report  of  the  case  what  the  terms  of  the  stat- 
ute applicable  to  the  case  may  have  been  any  fur- 
ther than  by  the  statement  of  the  attorney  for  the 
United  States  who  says  that  the  Act  of  1788,  chap. 
18,  provides  only  for  the  payment  of  prison  fees 
and  makes  no  allowance  for  the  time  of  the  wit- 
The  oourt  in  decidin^r  in  favor  of  the  witness 


does  not  say  anythinsr  about  the  statute. 

On  the  other  hand,  in  conflict  with  the  above  case 
and  with  the  main  case,  it  was  decided  in  Iowa  that 
a  witness  confined  in  Jail  by  order  ot  the  maflristrate 
for  lack  of  security  for  hto  appearance  to  testify  on 
behalf  of  the  state  in  a  criminal  trial  could  not  re- 
cover from  the  county  hto  per  diem  fees  as  a  wit- 
ness for  the  time  darlnir  which  he  was  imprisoned. 
Markwell  v.  Warren  Oounty,  68  Iowa,  4flS.  The 
Iowa  Code,  •  8814,  which  applied  to  the  case,  pro- 
vided for  fees  to  a  witness  in  attendance  upon  the 
court,  but  the  dectoion  hrild  that  while  thus  de- 
tained in  jail  to  secure  hto  appearance  he  was  not 
in  attendance  upon  the  court. 

In  Higvinsno^oase^mipra,  as  in  the  main  case 
above,  it  was  considered  that  inability  to  flrlvebail 
was  the  misfortune,  rather  than  the  fault,  of  the 
witness:  but  in  the  Iowa  case  the  court,  while  con- 
ceding the  hardship  to  the  witness,  seemed  to  re- 
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the  entire  period  of  detention  within  the  Mlch- 
ifiran  statute  providing  for  the  payment  of  per 
diem  witness  fees. 

CJanuary  19, 1808.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  allow  certain  witness  fees 
to  relator's  ward.     Writ  granted. 

Relator^s  ward  was  detained  as  a  witness  for 
the  People  in  the  case  of  People  v.  Jamee  Me- 
Phereon  and  Barry  Leieis,  and  in  default  of 
bail  was  kept  in  custody  from  the  26th  day  of 
February,  1892,  to  and  including  the  18th  day 
of  May/l892.  She  was  allowed  as  witness 
fees  for  the  time  she  was  detained  the  sum*  of 
$26.  Her  guardian  subsequently  petitioned 
the  recorder^  court  to  allow  her  the  full  amount 
claimed  to  be  dne  her,  under  sections  9064, 
9065,  of  Howell's  Statutes,  which  entitles  wit- 
nesses attending  in  a  court  of  record  to  the 
sum  of  one  dollar  for  each  day,  and  fifty  centa 
for  each  half  day.  The  court  refused  to  increase 
the  allowance  and  the  present  application  for  a 
writ  of  msndamus  was  then  sued  out. 

Mr.  Edward  S.  Oreee  for  relator. 

Mr.  O.  F.  Hnot  for  respondent. 

Per  Cariajnt 

May  French  was  committed  hy  the  recorder's 
court  of  Detroit,  in  default  of  bail,  to  appear 
as  a  witness  in  a  criminal  cause  in  said  court. 
Under  this  order  she  was  confined  from  March 
11  until  the  21  st  of  May  following.  The  court 
allowed  her  $25  for  such  detention.  She  sub- 
sequently petitioned,  through  her  ffuardian, 
for  $67  more, claiming  the  statutory  witness  fees 
for  the  time  that  she  was  detained.  The  court 
denied  the  prayer  of  the  petition.  This  was 
erroneous.    The  inability  to  give  bail  and  con- 

gard  him  as  to  some  extent  in  fault,  as  it  said  that 
the  maglbtrate  must  have  found  that  be  could  not 
be  trusted  to  appear  without  security.  But  this 
depended  ench:^  on  the  impression  which  the  wit- 
ness made  upon  the  magistrate,  and  it  is  easy  to 
see  that,  in  many  cases,  the  mairlstrate  mirht  have 
a  bad  impression  as  to  the  trustworthioess  of  the 
witness  without  any  fSult  of  the  latter. 

The  doctrine  of  the  main  case  is  also  approved 
and  dted  to  be  the  law  in  Hot  chins  v.  State,  8  Mo. 
288,  which  refers  to  a  Louisiana  case  directly  in 
point,  in  which  per  diem  fees  were  allowed  to  a  non- 
resident of  the  state  who  was  detained  as  a  witness,, 
but  who  was  not  allowed  mileage  fees.  Rut  the 
name  of  the  Louisiana  case  is  not  given,  nor  any 
report  of  it  cited. 

The  actual  decision  in  Hutohins  v.  State  is  only 
that  a  witness  residing  outside  the  state,  who  has 
been  compelled  by  recognizance  to  appear  in  the 
state,  is  entitled  to  mileage  from  the  place  of  hia 
residence. 

To  the  same  effect  is  the  decision  in  State  v. 
Stewart,  4  N.  0. 624, 1 N.  0. 188,  in  which  a  witnesa 
had  removed  to  another  state  after  entering  into 
a  reoognizanco. 

In  Ex  parte  Mitchell,  17  N.  H.  601,  it  is  also  decided 
that  a  person  who  has  been  recognized  to  appear  as 
a  witness  in  a  public  prosecution  is  entitled  to  his 
fees  for  travel  and  attendance  to  be  paid  by  the 
county;  it  does  not  appear  in  this  case  whether  or 
not  he  was  a  nonresident. 

In  Ex  parte  Johnson,  1  Wash.  C.  C.  47,  it  is  de- 
cided that  a  witness  who  has  appeared  under  a 
recognizance  on  the  part  of  the  defendant  must 
be  paid  by  the  state,  if  he  is  sworn  on  the  part  of 
the  latter  before  the  grand  jury.  B.  A.  R. 


See  also  32  L.  R.  A.  441). 
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sequent  detention  were  the  misfortune,  rather 
than  the  fault,  of  the  witness.  She  was  de- 
tained by  the  court,  and  must  be  held  to  have 
been  in  attendance  upon  the  court,  within  the 
meaning  of  the  statute  providing  for  the  pay- 


ment of  witness  fees.  ITiUMni  v.  State,  8  Mo. 
288;  SicUe  v.  SUuoaH,  4  N.C.(1  Car.  Law  RepU.) 
524;  HigginsorCt  Gate,  1  Cranch,  C.  C.  73. 

Mandamtu  must  iaue  as  prayed,  but  without 
costs. 
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William  YOUNGBLOOD,  AppL, 
BIRMINQHAM  TRUST  &  SAYINGS  CO. 
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1.  A  difle<miit  ifl  a  loan  npon  an  eri- 
dence  of  debt  where  the  oompensatioo  for 
tbe  use  of  the  money  until  the  maturity  of  the 
debt  is  deducted  from  the  prinoii>ai  and  retained 
by  the  lender  at  the  time  of  maUnsr  the  loan. 

4i«  A  statute  making  it  a  mlsdemeaaor 
for  any  banker  to  dieconnt  eommeiv 
elal  paper  at  more  than  a  certain  rate  per 
cent  is  not  unconstitutional  legislation  because 
it  applies  to  bankers  only. 

8«  All  contracts  made  In  Tlolation  of  a 
penal  etatnte  are  as  absolutely  void  as  if  tbe 
law  in  so  many  words  declared  that  they  should 

r  be  void. 

4.  A  note,  bill,  or  draft  ifl  void  in  the  hands 
of  one  who  acquired  it  at  an  illegal  disoount, 

Bwhich  is  made,  by  statute  a  misdemeanor. 

(May  4. 189&) 

APPEAL  by  defendant  from  a  Judgment  of 
the  City  Court  of  Birmingham  in  favor  of 
plaintiH  in' an  action  brought  to  recover  the 
4imount  of  certain  drafts.     Tietersed. 

Swem  &  Thomas  drew  on  Toungblood  for 
tl,000,  payable  to  tbe  Birmingham  Trust  A 
Savings  Company.  Youngblood  was  not  in- 
debted to  Swem  A  Thomas  in  any  manner, 
mnd  the  paper  was  made  solely  for  their  accom- 
modation. Youngblood  accepted  the  draft, 
and  the  Birnii ogham  Trust  A  Savings  Com- 
panv  discounted  it,  paying  to  Swem  &  Thomas 
Its  face  value,  less  1  per  cent.  The  draft  had 
thirty  days  to  run.  Youngblood  received  no 
part  of  the  money.  Youngblood  failed  to  pay 
tbe  draft  at  maturity  and  the  present  action 
followed.  Defendant  set  up  by  special  plea 
that  plaintiff  was  a  bank  and  discounted  the 
paper  at  a  greater  rate  of  interest  than  8  per 
<;ent  per  annum,  in  violation  of  the  Alabama 
Code,  ^  4140,  and  that  the  contract  was  there- 
fore void.  A  demurrer  was  sustained  to  this 
plea,  and  upon  submission  of  tbe  case  to  the 
•court  without  the  intervention  of  tbe  jury, 
judgment  was  rendered  for  the  plaintiff. 

Further  facts  appear  in  the  opinion. 

Jdessra,  Tailiaferro  A  Hong^htont  for 
appellant: 

Wbere  interest  is  deducted  in  advance,  it  is 
discount. 


I  Randolph,  Com.  Paper,  §  1704.  and  authori- 
ties cited  in  note;  Am.  &  £ng.  Encyclop.  Law, 
title  Diecaunt, 

To  discount  signifies  tbe  act  of  buying  a  bill 
of  exchange  or  note  for  a  less  sum  than  that 
which  upon  its  face  is  payable. 

SfiUmarsh  v.  PlarUen  d  M,  Bank,  14  Ala. 
668;  Bouvier,  Law  Diet,  title  Discount;  Maul- 
din  V.  Branefi  Bank  at  Mobile^  2  Ala.  5U2. 

In  the  hands  of  Swem  A  Thomas  tbe  bill 
was  no  more  than  waste  paper,  and  had  no 
validity  till  put  in  circulation.  If  sold  at  a 
rate  of  discount  greater  than  the  legal  rate  of 
interest  the  contract  is  usurioao. 

Carlisle  v.  HiU,  16  Ala.  898. 

A  note  drawn  for  the  purpose  of  being  dis- 
counted at  a  usurious  rate  of  interest  and 
indorsed  for  the  accommodation  of  the  maker 
is  void  in  its  original  formation. 

Farts  V.  King,  1  Stew.  (Ala.)  256. 

A  negotiable  instrument  valid  in  the  hands 
of  the  original  holder  may  be  bought  and  sold 
at  its  supposed  value. 

Capital  City  Ins,  Oo,  ▼.  Qainn,  78  Ala.  658. 

This  paper  was  presented  to  appellee  by  the 
drawers  and  had  no  validity  until  it  passed  to 
the  hands  of  the  payee  who  gave  for  it  less 
than  the  sum  pavable  on  its  face,  which  is  the 
true  definition  oi  discount 

Merely  calling  it  a  loan  is  only  a  shift  or 
device  to  avoid  the  statute. 

MiUer  v.  Bates,  85  Ala.  580. 

The  statute,  Code,  §  4140,  prohibits  the  dis- 
counting of  a  note  by  a  banker  at  a  greater 
rate  of  discount  than  8  per  cent  per  annum. 

A  contract  founded  on  an  act  prohibited  bj 
statute  is  void. 

Woods  V.  Armstrong,  64  Ala.  160,  25  Am. 
Rep.  671;  Williams  r.  Ewins,  6  L.  R.  A.  218, 
87  Ala.  725;  Bobertson  v.  Hayes,  83  Ala.  290; 
Harrison  v.  Jones,  80  Ala.  412;  CDonnell  v. 
Sweeney,  6  Ala.  468,  89  Am.  Dec.  836;  Shippey 
V.  Eastwood,  9  Ala.  198. 

There  is  no  doubt  about  the  right  of  tbe 
legislature  to  regulate  the  rate  of  interest  on 
money  and  to  prescribe  penalties  for  violation 
of  the  law  even  to  the  forfeiture  of  tbe  princi- 
pal, as  was  once  the  law,  or  to  tbe  forfeiture 
of  all  interest,  as  tbe  law  now  stands. 

Harrison  v.  Jones,  supra;  Bx  parte  Marshall^ 
64  Ala.  266;  Van  Hook  v.  8elma,  70  Ala.  861. 
45  Am.  Rep.  85;  LouisviUe  db  N,  B.  Oo.  v. 
Baldwin,  85  Ala.  619;  Jacksonville  v.  Ledwith, 
9  L.  R.  A.  69,  26  Fla.  153;  MolnU  v.  Tuille,  3 
Ala.  137,  86  Am.  Dec.  441;  Shelton  ▼.  Mobile^ 
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Kon.— A  question  of  the  (rreatest  hnportanoe 
arises  in  the  above  case  as  to  tbe  constltutionaUty 
of  an  aot  which  maices  it  a  crime  for  one  private 
citizen  to  do  what  another  may  do  lawfully.  If 
banklnff  can  be  regrarded  as  a  public  business  from 
which  men  may  be  excluded  unless  they  secure 
lesrftslative  permission,  then  it  may  be  strongly 
argued  thnt  penal  provisions  also  may  be  made 
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specially  applicable  to  them ;  but  the  power  of  the 
legislature  to  deny  the  right  of  private  iMtnldng  is 
not  entirely  settled,  as  will  be  seen  from  the  fiota 
to  State  V.  Soougal  (8.  Dak.)  16  L.  R.  A.  477. 

The  general  subject  of  equal  rights  to  protectioo, 
privUeges,  and  immunities  is  fully  treated  in  the 
note  to  Loulsviile  Safety  Vault  &  Trust  Co.  v.  Lou- 
isviUe  ft  N.  B.  Co.  (Ky.)  14  L,  B.  A  679. 
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80  Ala.  540,  08  Am.  Dec.  143;  Davis  v.  State, 
68  Ala.  58,  44  Am.  Rep.  128. 

The  calling  or  profession  of  attorneys,  phy- 
sicians, engineers,  trainmen,  marketmen,  re- 
tailers, and  otbers  are  regulated  and  in  some 
places  tbe  sale  of  liquor  is  prohibited. 

SirscJtfeider  v.  State,  18  Ala.  112. 

Ii  is  urged  that  any  person  other  than  a 
banker  can  commit  such  an  act  with  impunity. 
Not  so.  A  single  act  does  not  constitute  a 
business,  a  series  of  such  acts  would. 

Harris  y.  State,  50  Ala.  127;  Orant  v.  State, 
78  Ala.  13;  MerriU  v.  State,  59  Ala.  46. 

This  law  is  not  an  implied  license  to  otbers 
to  engage  in  discounting  paper  at  usurious  rates. 

McCreary  ▼.  State,  73  Ala.  480. 

Tbe  presumption  is  that  the  Liw  is  constitu- 
tional. 

ZeiglerY,  South  d  Norih  Ala.  B,  Co,  58  Ala. 
594:  Sadler  ▼.  Langham,  84  Ala.  811. 

That  a  statute  conflicts  with  a  natural  right 
is  no  reason  why  it  is  unconstitutionaL 

JDorman  ▼.  State,  84  Ala.  216. 

On  petition  for  rehearing. 

The  regulation  of  trades  and  professions  as 
well  as  avocations  of  a  public  character  is  tbe 
proper  subject  of  legislative  will  and  is  refer- 
able to  tbe  police  power  of  the  state. 

American  V.  Teleg,  Co.  v.  Western  JJ.  Teleg, 
Co.  67  Ala.  26,  42  Am.  Rep.  90;  Van  Book  v. 
Selma,  70  Ala.  861,  45  Am.  Rep.  85;  Hackett 
V.  State,  105  Ind.  250,  55  Am.  Rep.  201;  East- 
man v.  State,  109  Ind.  278.  58  Am.  Rep.  400. 

Tbe  police  power  has  not  been  inaptly 
termed  "the  law  of  overruling  necessity." 

Lakevieto  v.  BosehiU  Cemet^  Co.  70  111.  191. 
22  Am.  Rep.  71. 

.The  case  of  Mobile  v.  Tuille,  8  Ala.  187,  86 
Am.  Dec.  441,  cited  in  the  opinion  of  the  court, 
has  been  cited  with  approval  in  the  following 
cases:  Dormnn  v.  State,  supra;  Welch  v, 
Marian,  48  Ala.  291;  Cousins  v.  State,  50  Ala. 
118,  20  Am.  Rep.  290;  Ooldthuaite  v.  Mont- 
gomery, 50  Ala.  486;  Montgomery  y.  Shoemaker, 
51  Ala.  114;  S^  parte  Montgomery  {Be  Knox), 
64  Ala.  468;  Eufaula  ▼.  McNab,  67  Ala.  588, 
42  Am.  Rep.  118;  McDonald  y.  StaU,  81  Ala. 
279,  60  Am.  Rep.  158. 

Since  tbe  case  at  bar  was  submitted,  tbe  Su- 
preme Court  of  the  United  States,  affirming  a 
decision  of  a  court  of  last  resort  in  the  state  of 
New  York,  in  the  case  of  Budd  v.  Neu>  York, 
148  U.  S.  517,  86  L.  ed.  247,  held  that  a  law  of 
the  state  regulating  charges  for  elevating  grain 
in  cities  of  180,000  population  and  upward, 
was  a  valid  exercise  of  legislative  power,  and 
followed  the  case  of  Munn  v.  Illinois,  94  U. 
8.  118,  24  L.  ed.  77. 

The  opinion  covers  eight  closely  printed 
miges  of  the  advance  sheets  of  decisions  of  the 
United  States  Supreme  Court  published  by 
the  L.  C.  P.  Co.,  commencing  on  page  193, 
and  cites  more  than  thirty  decisions  sustaining 
the  power  of  the  Legislature  to  regulate  busi- 
ness when  it  "stood  in  the  very  gateway  of 
conunerce  and  took  toll  from  all  who  passed 
and  had  become  a  thing  of  public  interest  and 
use." 

Although  national  banks  are  not  liable  to 
the  penalties  prescribe  by  section  4140  of 
the  Code,  the  law  is  not  therefore  unconstitu- 
tional. 

A  state  law  la  not  unconstitutional  and  abso- 
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lutely  void,  because  in  its  practical  operation 
it  may  sometimes  conflict  with  a  law  of  con- 
gress passed  in  pursuance  of  the  power  to  reg- 
ulate commerce  with  foreign  nations. 

Dor  man  v.  State.  84  Ala.  248;  Hinson  v. 
Lott,  40  Ala.  128,  75  U.  S.  8  Wall.  148.  19  L, 
ed.  387;  Tinker  v.  State,  90  Ala.  638;  State 
Bank  v.  Board  of  Bevenue,  91  Ala.  217:  Blann 
V.  StaU,  39  Ala.  358,  84  Am.  Dec.  788,  and 
notes;  State  v.  First  Nat.  Bank  (S.  Dak.) 
March  9, 1892. 

Messrs.  Gillespy  &  Smyer,  for  appellee: 

Section  4140  of  the  Code  of  1880  is  unconsti- 
tutional. 

State  V.  Fire  Creek  Coal  db  C.  Co.  6  L.  R. 
A.  859,  88  W.  Va.  188;  State  v.  OoodwiU.  6 
L.  R.  A.  621,  88  W.  Va.  179;  Millett  v.  Peo- 
pie,  117  m.  294,  57  Am.  Rep.  869;  Ex  parte 
WesterfiOd,  55  Cal.  550, 36  Am.  Rep.  47;  Smith 
V.  Louisville  dbN.  B.  Co.  75  Ala,  449;  Cooley, 
Const.  Lim.  484;  Farmers  &  M.  Nat.  Bank  v. 
Bearing,  91 U.  8.  29,  28  L.  ed.  196;  State  Bank 
V.  Board  of  Betenue,  91  Ala.  217;  South  <ft 
North  Ala.  B.  Co.  v.  Morris,  65  Ala.  198; 
Brown  v.  Alabama  O.  S.  B.  Co.  87  Ala.  870; 
Zeigler  v.  South  <£  North  Ala.  R  Go.  58  Ala. 
594;  Ex  parte  Frank,  52  CaL  606,  28  Am.  Rep. 
642. 

The  transaction  was  a  loan  and  not  a  pur- 
chase. 

Saltmarsh  v.  TuthiU,  18  Ala.  890;  Carlisle 
V.  Hill,  16  Ala.  898;  Capital  City  Ins.  Co.  v. 
Quinn,  78  Ala.  558. 

The  transaction  was  not  a  discount  within 
the  meaning  of  the  word  "discount"  in  section 
4140  of  the  Code,  but  was  a  "loan"  within  the 
meaning  of  section  1754  of  the  Code. 

Atlantic  State  Bank  v.  Savery,  82  N.  Y.  291; 
Tracy  Y.  Talmage,  18  Barb.  462;  People  t.  Oak- 
land County  Bank,  1  Dougl.  (Mich.)  282;  Na- 
tional Bank  of  Gloversville  v.  Johnson,  104  U. 
8.  276,  26  L.  ed.  744;  Pape  v.  Topeka  Capital 
Bank,  20  Kan.  440,  27  Am.  Rep.  183;  Niagara 
County  Bank  v.  Baker,  15  Ohio  St  85. 

MeClellaiiy  J.,  delivered  the  opinion  of 
the  court: 

The  terms  "discount"  and  "loan"  are  em- 
ployed in  the  books  indiscrimin  ately  and  syn- 
onymously in  all  cases  where  compensation 
for  the  use  of  money  advanced  is  retained  out 
of  the  gross  sum  at  tbe  time  of  the  advance- 
ment. Thus  it  is  said:  "Discounting  or  1  oan 
ing  money,  with  a  deduction  of  the  interest  in 
advance,  is  a  part  of  the  general  business  of 
banking,"  etc.  2  Am.  &  £ng.  Encyclop. 
Law,  p.  92.  And  a  discount  is  thus  deflned: 
"  By  tbe  language  of  the  commercial  world, 
and  the  settled  practice  of  banks,  a  discount 
by  a  bank  means,  ex  vi  termini,  a  deduction  or 
drawback  made  upon  its  advances  or  loans  of 
money  upon  negotiable  paper,  or  other  evi- 
dences of  debt,  payable  at  a  future  day.  which 
are  transferred  to  the  bank.  The  term  '  dis- 
count,' as  a  substantive,  means  the  interest  re- 
served from  the  amount  lent  at  tbe  time  of 
making  the  loan;  as  a  verb,  it  is  used  to  denote 
the  act  of  giving  money  for  a  note  or  bill  of 
exchange,  deducting  the  interest."  5  Am.  & 
Eng.  Encyclop.  Law,  678,  679.  A  distinction 
between  "discount"  and  "loans"  is  some- 
times enforced  by  the  terms  of  statutes  obtain- 
ing in  the  premises;  but,  in  the  absence  of 
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any  elemeDt  of  tb!8  kind« — wbenever  the 
words  stand  alone  upon  the  sif^nification  ac- 
corded them  in  the  general  law,— every  loan 
upon  evidences  of  debt,  where  tbe  compensa- 
tion for  tbe  use  of  money  till  tbe  maturity  of 
the  debt  is  deducted  from  tbe  principal  and 
retained  by  the  lender  at  the  time  of  making 
the  loan,  is  a  discount.  FUekner  r.  Bank  of 
U,  8.  21  U.  8.  8  Wheat.  838.  5  L.  ed.  631; 
National  Batik  of  QlowrwiUe  v.  Johnson^ 
104  U.  8.  276,  26  L.  ed.  744;  Sattmarsh  y. 
Planters  d  M.  Bank,  14  Ala.  677;  Philadel- 
phia Loan  Go,  ▼.  Towner,  18  Conn.  259;  Pope  t. 
Tapeka  Capital  Bank,  20  Kan.  440, 27  Am.  Rep. 
183;  Niagara  Caunti  Bank  v.  Baker,  15  Obio 
St  85;  TeUmage  v.  PeU,  7  N.  Y.  828;  Colum. 
hue  City  Bank  v.  Bruee,  17  N.  Y.  516;  Free- 
man y.  Brittin,  17  N.  J.  L.  206. 

On  these  principles  we  entertain  no  doubt 
that  tbe  transaction  in  and  bv  which  plaintUI 
acquired  the  draft  of  Swem  &  Thomas  which 
had  been  accepted  by  defendant  for  the  ac- 
commodation of  the  drawers,  by  advancing  to 
8wem  &  ThomAs  tbe  face  value  thereof,  less  a 
certain  per  cent  thereon,  which  was  retained 
by  plaintiff  for  the  use  of  the  gross  sum  so 
advanced  for  the  time  of  the  paper,  was  a 
''discounting*'  of  the  draft  within  tbe  usual 
sense  of  thai  term,  and  hence  within  the  mean- 
ing of  tbe  word  as  employed  In  section  4140 
of  the  Code,  there  being  nothing  in  the  con- 
text of  that  section  importing  a  different  sie- 
niticance.  The  section  referred  to  is  as  fol- 
lows: "  Any  banker  who  discounts  any  note, 
bill  of  exchange,  or  draft  at  a  higher  rate  of 
interest  than  8  per  cent  per  annum,  not  in- 
cluding the  difference  of  exchange,  is  guilty 
of  a  misdemeanor."  It  is  admitted  that  the 
plaintiff  discounted  the  draft  in  question  at  a 
Digber  rate  of  interest  than  8  per  cent  per 
annum,  or,  rather,  it  is  admitted  that  tbe 
plaintiff,  which  is  a  banking  corporation,  ac- 
quired the  draft  by  paying  or  advancing  tbere- 
OQ  the  sum  nominated  therein,  less  about  1 
per  cent,  which  was  deducted  and  retained  by 
it  as  compensation  for  the  use  of  Uie  money 
till  maturity  of  tbe  paper,  which  was  due  and 
payable  at  thirty  days.  This,  as  we  have 
seen,  was  a  discountia?  of  the  draft,  within 
the  statute  quoted;  and,  tiie  rate  of  discount 
being  equal  to  12  per  cent  per  annum,  the  dis- 
count was  violative  of  the  statute,  and  in- 
volved a  crime  on  tbe  part  of  plaintiff,  assum- 
ing the  constitutionality  of  the  enactment. 
This  was  section  4435  of  the  Code  of  1876.  It 
was  then  directed  against  individual  bankers 
only.  As  it  then  st^^l,  it  was  adjudged  to  be 
unconstilutional  by  this  court  in  Carter  v. 
Coleman,  84  Ala.  256.  The  ground  of  that 
decision  is  not  expressly  stated,  but  it  was 
based  on  authorities,  {Smith  v.  Louieville  dh  N 
B,  Co,  75  Ala.  449,  and  South  d:  North  Ala. 
B.  Co.  V.  Marrie^  65  Ala.  193),  a  reference  to 
which  leaves  little  doubt  that  the  statute  was 
held  invalid  because  it  did  not  apply  also  to 
corporations  engaged  in  the  business  of  bank- 
ing; and  this  is  made  manifest  by  tbe  further 
statement  of  the  court  that  **  tbe  statute  has 
since  been  changed  (Code  1886,  §  4140):  with 
what  effect  we  need  not  inquire."  The  change 
here  referred  to  consists  in  the  omission  from 
its  last  codiiication  of  the  word  "individual," 
the  effect  being  to  make  it  applicable  to  cor- 
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porafe  as  well  as  Individual  bankers,  and  to 
obviate  the  infirmity  pointed  out  in  Carter  v. 
Coleman,  We  do  not  conceive  that  there 
could  have  been  any  other  objection  to  the 
constitutionality  of  the  original  enactment; 
and,  that  objection  having  been  eliminated  by- 
amendment,  we  are  clear  in  the  conviction  that 
it  is  now  a  valid  and  efficacious  exercise  of 
legislative  power.  It  is  quite  erroneous  to  say- 
that  it  is  class  legislation,  in  a  vitiating  sense. 
It  does  apply  to  a  class,  of  course,  as  do  ver7 
many  other  statutes  in  our  jurisprudence 
whose  validity  has  never  been,  and  cannot  be, 
successfully  questioned,  as,  for  instance,  stat- 
utes regulating  railroads,  physicians,  lawyers, 
common  earners,  warehousemen,  etc,  but» 
like  all  these,  its  application  is  to  all  of  a  num- 
ber of  persons,  natural  and  artificial,  whose 
occupation  and  business  mark  the  lines  of  the 
class  to  which  they  belong,  and  as  members  of 
which  they  are,  each  and  all,  without  in- 
vidious distinction  whatever,  amenable  to  its 
terms  solely  because  they  pursue  an  avocation 
which  the  lawmaking  power  conceives  should 
be  specially  regulated. 

The  business  of  banking  is  well  understood 
and  defined.  A  chief  part  of  it,  in  most  in- 
stances, consists  in  the  lending  of  money,  and 
this  is  almost  always  done  by  discounting  evi- 
dences of  debt.  The  opportunities  and  temp- 
tations of  persons  engaged  in  it  to  evade  or 
vioUte  laws  against  usury  are  so  much  greater 
and  more  frequent  than  those  of  persons  not 
so  engaged  as  to  raise  up  a  necessity  for  tbe 
applicaUon  of  more  stringent  measures  of  re- 
pression than  are  necessary  in  respect  of  other 
businesses  and  persons  en^ged  theiein;  and  it 
is  this  consideration  which  differentiates  the 
business  of  bankine  from  all  others  in  respect 
of  usury,  and  furnishes  a  predicate  for  such 
legislation  as  is  embodied  in  section  4140  for 
the  regulation  of  banking  and  bankers,  which 
does  not  exist  as  to  any  other  occupation,  just 
as  the  inherent  dangers  involved  in  the  operar 
tion  of  a  railroad  differentiates  that  from 
other  occupations,  and  necessitates  legislation 
which  would  be  entirely  unnecessary  and  in- 
nocuous in  respect  of  the  business  of  farming, 
for  instance.  And  upon  this  ground  statutes 
of  this  character,  when  made  to  apply  to  all 
persons,  whether  individuals  or  corporations, 
regulating  occupations,  have  been  uniformly 
upheld.  Jud^  Cooley,  in  this  connection, 
says:  "The  Legislature  may  also  deem  it 
desirable  to  prescribe  peculiar  rules  for  the 
several  occupations,  and  to  establish  distinc- 
tions in  the  rights,  obligations,  duties,  and 
capacities  of  citizens.  The  business  of  com- 
mon carriers,  for  instance,  or  of  bankers,  may 
require  special  statutory  regulations  for  the 
general  benefit,  and  it  may  be'matter  of  public 
policy  to  give  laborers  in  one  business  a  specific 
lien  for  their  wages,  when  it  would  be  imprac- 
ticable or  impolitic  to  do  tbe  same  for  persons 
engaged  in  some  other  employments.  If  the 
law  be  otherwise  unobjectionable,  all  that  en  a 
be  required  in  these  cases  is  that  they  be  gen- 
eral in  their  application  to  the  class  or  locality 
to  which  they  apply;  and  they  are  then  public 
in  character,  and  ot  their  propriety  and  policy 
tbe  Legislature  must  judge."  Cooley,  Consi 
Lim.  pp.  480,  481.  In  a  recent  case,  a  statute 
of  Kentucky,  which  gave  a  right  of  action 
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t^fnst  r&flxoads  to  the  representatives  of  per- 
sons, not  in  the  seryioe  of  tbe  road,  killed 
throoffh  the  negligence  of  railroad  employes, 
came  before  the  supreme  court  of  that  stale  on 
the  qae^OD  of  its  constitutionality.  The  ar< 
goment  was  that  this  was  class  legislation,  in 
&at  it  applied  to  railroads  alone,  and  no  lia- 
bility  waa  imposed  upon  other  common  car- 
riersw  The  court,  in  nolding  this  position  to 
be  unsound,  among  other  things,  said:  "This 
statute  does  not  single  out  a  particular  individ- 
ual or  corporation,  and  subject  him  or  it  to 
mciai  burdens  or  peculiar  rules.  Nor  does  it 
do  ao  as  to  some  of  those  engaged  in  a  par- 
ticutaf  business,  as,  for  instance,  the  Chinese 
ID  the  laundry  business,  and  which  the  Su- 
preme Court  of  the  United  States  condemned 
in  the  case  of  Soon  Uing  v.  OrotoUp,  118  U.  8. 
703,  28  L.  ed.  1145;  but  it  subjecte  all  in  a 
particular  business  to  its  provisions,  Just  as  a 
law  relative  to  banks  and  the  conduct  of  bank- 
ing would  subject  all  in  that  particular  business 
to  its  terms.  Legislation  lof  like  character  is  to 
be  found  upon  the  statute  books  of  eveij 
state."  LouiwiOe  Safety  Vavlt  d  Trust  Oo.  v. 
Louisville  dbIf,R.  Co.  18  Ky.  L.  Rep.  617,  U 
L.  R.  A.  579,  and  notes;  and  to  like  effect  in 
principle  are  the  following  cases  therein  cited: 
Hifmmri  Pat.  R.  Co.  v.  Maekejf,  127  H.  8.  205, 
32  Lu  ed.  107;  Minneapolis  d  St.  L.  B,  Co.  v. 
Beekwith,  129  U.  8.  27,  82  L.  ed.  585;  and  so, 
on  tbe  same  principle,  a  statute  fixing  the  rate 
of  interest  which  may  be  charged  by  pawn- 
brokera  is  no  violation  of  a  constitutional  pro- 
vision for  "uniform  laws."  Jackson  v.  Shatol, 
29  CaL  267.  And  the  general  power  of  the 
Legialature  to  regulate  occupations  and  busi- 
aesaea  of  all  kinds,  keeping  within  the  princi- 
ple that  all  members  of  a  particular  class  pro- 
posed to  be  regulated  must  be  equally  amen- 
able to  the  regulations  made,  has  been  time 
and  again  declared  by  this  court  Mobile  v. 
TuilU,  8  Ala.  187,  86  Am.  Dea  441;  Bx  parte 
MftT$ihall,  64  AU.  266;  Harrison  v.  Jones,  80 
Ala.  412;  Louienlle  db  N.  B.  Co.  v.  Baldwin, 


86  Ala.  619;  McDonald  v.  State,  8t  Ala.  279» 
60  Am.  Rep.  158. 

Upon  a  consideration  of  the  foregoine  au- 
thorities, and  the  reasons  which  underlie 
them,  we  are,  we  repeat,  without  doubt  in  the 
conclusion  that  section  4140  of  the  Code  of 
1886  is  a  constitutional  enactment. 

It  Is  equally  free  from  doubt,  in  our  opinion, 
that  the  effect  of  this  statute  on  the  transaction 
in  and  by  which  the  plaintiff  acquired  the 
draft  and  acceptance  sued  on  would  vitiate  it 
in  toto,  and  avoid  and  defeat  all  right  on  the 
part  of  the  plaintiff  under  that  contract  The 
title  upon  which  plaintiff  relies  is  one  which 
he  acquired  in  confessed  and  palpable  viola- 
tion of  a  law  which  denounced  his  act  in  that 
regard  as  a  crime.  The  doctrine  is  nowhere 
more  firmly  established  than  in  Alabama  that 
no  rights  can  spring  from  or  be  rested  upon  an 
act  in  the  performance  of  which  a  criminal 
penalty  is  incurred,  and  that  all  contracts 
which  are  made  in  violation  of  a  penal  statute 
are  as  absolutely  void  as  if  the  law  had  in  so 
many  words  declared  that  they  should  be  so. 
See  Moog  v.  Hannon,  93  Ala.  503,  where  our 
cases  are  collated.  And  the  logical  conse- 
quence of  the  doctrine  in  a  case  like  the  present 
one,  involving  the  acquisition  of  a  note,  bill, 
or  draft  by  criminal  means  ia  that  not  onlv  is 
the  act  of  acquisition  a  crime,  and  invalid,  but 
the  paper  itself-'the  supposed  security  for 
mone^  advanced  in  contravention  of  the  stat- 
ute— ^is  absolutely  void,  in  the  hands,  at  least, 
of  him  who  comes  by  it  through  the  commis- 
sion of  apenal offense.  Pennington y.  Town- 
send,  7  Wend.  276;  Bank  of  U.  S.  v.  Oteens, 
27  U.  S.  2  Pet  527,  7  L.  ed.  608. 

The  rulings  of  the  trial  court  on  pleadings, 
and  its  findmg  and  Judgment  on  the  facts,  are 
opposed  to  these  views. 

iTie  judgment  is  reversed,  and,  the  case  hav- 
inff  been  tried  without  Jury  below.  Judgment 
wul  be  here  rendered  for  the  defendant 

Rehearing  denied. 
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et  al..  Prosecutors, 
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*\m  In.  the  trial  of  eaaea,  where  it  ap- 
pears that  both  parties  were  in  lkiilt» 

tbe  primary  consideration  is  whether  the  faulty 
act  of  the  plaintiff  was  so  remote  from  tbe  injury 
■8  not  to  be  regarded.  In  a  legal  sense,  as  a  cause 
of  tbe  aoddfint,  or  whether  the  injury  wasproz- 
inmtelydueto  the  plaintiff^  negUirenoe  as  well 
as  to  the  negUgenoe  of  the  defendant 

*Headnotee  by  IImfitb,  X; 


8.  If  the  faulty  act  of  the'plaintiir  aim- 
ply  preaente  the  condition  under  which 
the  iB^nry  wae  received*  and  was  not,  in  a 
legal  sense,  a  contributory  cause  thereof,  then 
the  sole  question  iriU  be  whether,  under  the  cir- 
cumstances, and  In  the  situation  in  which  the  in. 
Jury  was  received,  it  was  due  to  the  defendant's 
negligence. 

8.  But  if  the  plaintilTs  neg^lig^ence 
proximately  eontribntedt  in  any  degree, 
to  the  injury,  that  will  disentitle  him  to  recov- 
ery. A  court  of  law  cannot  undertake  to  appor- 
tion the  damages  arising  from  the  co-operatlDg 
negligence  of  both  parties,  or  determine  tbe  com- 
parative degree  of  the  negligence  of  each;  and 
the  plaintiff  will  in  such  a  case  be  without  rem- 
edy, unleas  the  wrongful  act  of  the  defendant 


KonL— Tbe  doctrine  of  contributory  negligence 
h  not  only  stated  with  oleameas  in  the  above  case, 
but  fllnatrated  by  an  Important  applicatloa  of  It 
toqntte  peculiar  circumstances. 

As  bearing  on  tbe  same  question  in  application 
^UB.A. 


to  similar  circumstaaoes,  see  also  the  prior  oases  in 
this  series, -Stringer  v.  Frost,  8  L.  R.  A.  014,  116 
lod.  476;  Evans  v.  Adams  Bzp.  Co.  7  L.  R.  A.  679, 129 
Ind.  882;  Broeohart  v.  Tuttle,  11  L.  B.  A.  83,  and 
noit^  69  Conn.  L 
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WBfl  wlllfol,  or  amounted  to  an  Intentional 
wrong.  Davtes  ▼.  Mann,  10  Mees.  &  W.  646;  Dow- 
ell  V.  General  Steam  Nar.  Co.  6  El.  ft  Bl.  106;  Tuff 
y.  Warman,  2  a  B.  N.  8.  740, 6  a  B.  N.  S.  578:  and 
Bad  ley  v.  London  ft  N.  W.  B.  Go.  L.  R.  1  App. 
Gbs.  764,— discussed. 

4«  The  plainUfb  set  np  a  snrre jor*s  Inp 
stmment  in  the  roadway  of  a  public 
etreett  where  it  was  liable  to  injury  from  pass- 
Idk  vehicles,  driven  with  the  utmost  care,  and 
left  the  instrument  without  any  one  to  look 
after  its  safety,  or  to  warn  persons  of  its  pres- 
ence. The  defendant  was  driving  slowly  along 
the  street,  looking  at  some  houses  on  the  side  of 
the  street,  for  the  roofing  of  which  he  had  con- 
tracted, to  see  whether  the  slaters  were  getting 
them  finished.  The  street  was  unobstructed,  ex- 
cept by  the  plaintiffs*  instrument.  The  defend- 
ant  did  not  see  the  instrument,  and  had  no  rea- 
son to  expect  to  encounter  an  obstacle  of  that 
or  any  other  character.  HcUU  (1)  that  the  plain- 
tllb  were  guilty  of  contributory  negligence,  such 
as  disentitled  them  to  a  recovery:  and  (2)  that 
there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant  to  go  to  the  Jury. 

(March  20, 1808.) 

CERTIORARI  to  the  Court  of  Common 
Pleas  for  Bergen  Countv  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  injuries  to  a 
onrveyor's  instrument  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Depue,  Reed,  and  Werts,  JJ, 

Messrs.  Copeland  A  Luce,  for  plaintiffs: 

In  order  that  a  lack  of  care  which  amounts 
to  negligence  shall  be  contributor]r  negligence 
theie  must  be  a  proximate  connection  between 
it  and  the  injury,  so  direct  and  immediate  that 
but  for  it  the  injury  would  not  have  occurred. 

Negligence  which  is  a  mere  antecedent  oc- 
casion or  condition  of  the  injury  is  not  con- 
tributory negligence. 

4  Am.  &  Eng.  Encyclop.  Law,  pp.  18,  25, 
and  cases  cited  in  the  notes;  Davits  v.  Mann, 
10  Mees.  &  W.  548;  TUffY,  Warman,  2  C.  B. 
N.  8.  740;  Radley  v.  London  db  N.  W.  R.  Co. 
L.  R.  1  App.  Cas.  754. 

Mr,  Addison  Ely  for  defendant 

Depoe»  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  damages  for 
an  injury  done  to  a  surveyor's  instrument, 
known  as  a  "transit,"  consisting  of  a  telescope, 
compass,  Vernier's  scales,  etc.,  mounted  on  a 
tripod,  and  standing,  when  set  up  in  position, 
about  five  feet  high.  The  declflration  alleges 
that  the  plaintiffs  were  using  the  instrument 
upon  a  public  highway,  and  that  the  defend- 
ant was  driving  along  the  said  highway,  and 
then  and  there  did  drive  his  horse  and  wagon 
80  carelessly,  negligently,  and  unskillful ly 
that  by  his  careles^^ness,  negligence,  and  want 
of  skill  the  said  instrument  was  run  into,  and 
was  thereby  greatly  damaged.  At  the  trial 
the  court  nonsuited  the  plaintiffs  on  two 
grounds:  (1)  That  there  was  no  proof  of 
negligence  on  the  part  of  the  defendant;  and 
(2)  that  the  plaintiffs  were  guilty  of  contribu- 
tory negligence  in  exposing  the  instrument  to 
danger  by  leaving  it  standing  in  the  public 
highway. 

20  L.  R.  A. 


The  pince  where  the  occurrence  happened 
was  in  Orient  street,  in  the  town  of  Ruther- 
ford. The  street  is  100  feet  wide,  with  a 
roadway  for  vehicles  60  feet  wide,  from  curb 
to  curb,  with  a  strip  of  Macadam  15  feet  wide 
in  the  middle  of  (be  roadway.  The  instru- 
ment was  in  charge  of  Worthington  N.  Ja- 
cobus, an  employ^  of  the  plaintiffs  who.  with 
two  assistants,  was  engaged  in  surveving  a 
plot  of  ground  situated  on  the  southerly  side 
of  the  street.  The  instrument  was  set  up  in 
the  middle  of  the  street.  One  of  the  assist- 
ants was  sent  with  a  brush  book  to  clear  away 
some  bushes  growing  on  the  plot  to  be  sur- 
veyed. Worthington  and  his  other  assistant 
were  engaged  at  the  side  of  the  street,  alon^ 
the  front  of  the  plot,  attending  to  the  details 
of  the  work  required  to  be  done  there.  1'he 
instrument  meanwhile  was  left  standing  in  the 
middle  of  the  road,  without  any  one  to  look 
after  it.  The  instrument  had  been  left  thus 
standing  in  the  road  about  five  minutes  when 
the  defendant  came  alonc^  in  his  wagon,  and 
ran  into  it.  The  shaft  of  the  wagon,  comini^ 
between  the  lees  of  the  instrument,  pushed  it 
over  and  injured  it  The  defendant  was  driv- 
ing slowly.  He  stopped  his  horse  and  turned 
around,  immediately  after  the  mishap,  and  said 
he  did  not  notice  the  instrument  There  wae 
no  contention  on  the  part  of  the  plaintiffs  that 
the  defendant's  act  was  willful,  and  the  only 
pror)f  of  nedigencc  was  that  at  the  time  of  the 
collision,  as  he  was  driving  along,  he  was  look- 
ing at  some  houses  then  being  built  on  the  side 
of  the  street,  for  the  roofing  of  which  he  had 
contracted;  that  he  was  driving  along  at  a  slow 
pace,  looking  at  the  roofs  to  see  whether  th» 
slaters  were  getting  them  finished.  Worthing- 
ton testified  that,  while  setting  up  the  instru- 
ment, he  noticed  the  defendant  down  the  road, 
but  at  that  time  he  did  not  notice  that  the  de- 
fendant was  coming  on,  and  that  not  havinir 
occasion  afterwards  to  look  at  the  street,  the 
witness  did  not  know  that  the  defendant  was 
coming  up  the  street  towards  him;  that,  when 
the  witness  saw  the  defendant  he  was  about 
600  feet  from  the  place  where  the  instrument 
was  set 

The  instrument,  standing  in  the  traveled  way 
of  a  public  street,  was  a  nuisance.  It  was  left 
standing  in  that  place  without  any  one  in 
charge  to  look  after  it,  and  warn  persons  law- 
fully using  the  public  street  of  its  presence 
there;  and  Jacobus  knew  that  the  defendant 
was  in  the  street,  with  his  horse  and  wagon, 
and  might  have  occasion  to  pas^s  that  part  of 
the  street  It  was  an  act  of  negliscnce  in  Ja- 
cobus to  leave  the  instrument  in  the  street, 
without  any  one  to  look  after  it  and  care  for  it. 

To  sustam  the  plaintiffs'  rixjht  to  recover 
damages  notwithstanding  the  instrument  was 
negligently  exposed  to  liability  to  injury  in  the 
manner  in  which  this  injury  was  received, 
counsel  rely  upon  the  much  canvassed  case  of 
Davies  v.  Afann,  10  Mees.  &  W.  546.  and  Rod- 
ley  V.  T/>ndon  db  N.  W,  R.  Co,  L.  R.  1  App. 
Cas.  754.  The  eariiest  case  in  which  the  doc- 
trine of  contributory  negligence  as  a  bar  to  an 
action  was  clearly  expressed  is  ButUriielrl  v. 
Forrester,  11  East,  60  (decided  in  1809.)  The 
suit  was  against  the  defendant,  who  had  placed 
an  obstruction  in  the  highway,  by  means  of 
which  the  plaintiff,  who  was  riding  along  the 
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road,  wft^ thrown  from  bis  horse  and  injured. 
The  plaintiff  was  riding  violently,  and  did  not 
observe  the  obetruction.  At  the  trial.  Barley, 
J.,  directed  the  jury  that  if  they  were  satisfied 
that  the  plaintiff  was  riding  aloni;  the  street 
extremely  hard,  and  without  ordinary  care, 
tbcy  should  find  a  verdict  for  the  defendant, 
'Which  they  accordingly  did.  In  denying  a 
new  trial,  Lord  Ellenborough  of  the  king's 
bench,  tersely  stated  the  principle  in  these 
words:  '*  One  person  h^iuf  In  fault  will  not 
dispense  with  another's  using  ordinary  care 
for  himself.  Two  things  must  concur  to  sup- 
port this  action.  An  obstruction  in  the  road, 
and  no  want  of  ordinary  care  to  avoid  it  on 
the  part  of  the  plaintiff."  The  rule  of  law 
laid  down  in  Butterfield  v.  Forrester  was  ex- 
pressly approved  in  Bridge  v.  Grand  Junction 
B,  Co,  8  Mees.  <&  W.  244;  and  In  Datdes  v. 
Mann,  Baron  Parke  said:  "This  subject  was 
fully  considered  by  the  court  in  Bridge  v. 
Grand  Junction  R.  Co,,  where  it  appears  to  me 
tbe  correct  rule  is  laid  down  concerning  negli- 
f^ence,  namely,  that  the  negligence  which  is 
to  preclude  a  plaintiff  from  recovery  must  be 
such  as  that  he  could,  by  ordinary  care,  have 
avoided  the  consequence  of  the  defendant's 
oegligence."  The  facts  appearing  in  Davics 
V.  Mann,  were  these:  The  plaintiff,  having 
tethered  the  forefeet  of  the  donkey,  turned  it 
CO  tbe  public  highway.  The  roadway  was 
eight  yards  wide.  At  the  time  the  donkey  was 
injured  it  was  grazing  on  the  side  of  the  road, 
and  the  defendant's  team,  coming  down  a 
alight  descent  at  a  smartish  pace,  ran  against 
it.  and  knocked  it  down.  The  driver  of  tbe 
wagon  was  then  some  little  distance  behind  the 
horses.  In  commen  ting  upon  the  charge  of  the 
trial  judee,  ^aron  Parxe  said:  "Tbe  judge 
simply  told  the  jury  that  the  mere  fact  of  negli- 
gence in  leaving  tbe  donkey  on  the  public  high- 
way was  no  answer  to  the  action,  unless  the 
dftnkey's  being  there  was  the  immediate  cause 
of  tbe  injury,  and  that,  if  they  were  of  opinion 
that  it  was  caused  by  the  fault  of  the  defend- 
ant's servant,  .  .  .  the  mere  fact  of  putting 
tbe  asa  upon  the  road  would  not  bar  the  plain- 
tiff of  his  action."  On  this  assumption  the 
court  held  thut  as  the  defendant  might,  hj 
proper  care,  have  avoided  injuring  the  ani- 
mal, be  was  liable  for  the  consequence  of  his 
negligence,  though  the  animal  may  have  been 
improperly  there.  Daties  v.  Mann  was  de- 
cided upon  the  distinction  between  a  faulty 
art  of  the  plaintiff,  remotely  connected  with 
tbe  injury,  and  his  negligence  as  a  proximate 
cause;  taking  "proximate"  in  its  legal  sense, 
ab  signifying  closeness  of  causal  connection. 
Kv7in  V.  Jeweti,  32  N.  J.  Eq.  648. 

Cases  in  the  line  of  decision  with  Daffies  v. 
Mann  simply  apply  to  the  plaintiff's  conduct, 
as  well  as  to  the  defendant's  the  maxim,  Causa 
proxima  non  remota  ^ctatvr.  In  a  collision 
case,  where  the  tug  injured  took  a  course  in 
tbe  direction  which  gave  occasion  for  a  col- 
lision ^  ith  the  defendant's  steamer.  Lord 
C/*aneei(or  Selbome,  in  the  house  of  lords, 
said:  "Great  injustice  might  be  done,  if,  in 
applying  tbe  doctrine  of  contributory  negli- 
gence, the  maxim,  Causa  proxima  non  remota 
tptetatur,  were  lost  sigbt  of.  When  the  direct 
and  immediate  cau!«e  of  damage  is  clearly 
proved  to  be  tbe  fault  of  the  defendant,  con- 
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tributory  neglierence  by  the  plaintiff  cannot  \w 
established  merely  by  showing  that  if  those  in 
charge  of  the  ship  had,  in  some  earlier  state  of 
navigation,  taken  a  course,  or  exercised  a  con- 
trol over  the  course  taken  by  the  tug,  which 
they  did  not  actuallv  take  or  exercise,  a  differ- 
ent situation  would  have  resulted,  in  which 
the  same  danger  might  not  have  occurred. 
Such  an  omission  ought  not  to  be  regarded  aa 
contributory  negligence,  if  it  might,  m  the  cir- 
cumstances which  actually  happened,  have 
been  unattended  with  danger,  but  for  the  de> 
fendant's  fault,  and  if  it  had  no  proper  con- 
nection as  a  cause  with  the  damage  which  fol- 
lowed as  its  effect."  Spaipht  v.  Tedeastle,  Lu 
R.  6  App.  Cas.  217-219.  Davies  v.  Mann  waa 
so  understood  by  Lord  Campbell  in  Dowell  v. 
General  SUam  Nav,  Co.  5  El.  &  BL  195-206. 
In  that  case  tbe  action  was  by  the  owner  of 
a  collier  against  the  owner  of  a  colliding 
steamer  to  recover  damages  sustained  by  a 
collision.  The  collier  was  in  fault,  in  that  it 
did  not  continue  to  show  a  light  for  a  reason- 
able time  as  it  approached  the  steamer.  Ijord 
Campbell,  in  delivering  judgment,  said:  "The 
jury  must  be  taken  to  have  found  that  this 
fault  led  to  the  collision.  If  it  was  a  proxi- 
mate cause  of  the  collision,  however  much  tbe 
steamer  migbt  be  in  fault,  this  action  cannot  be 
maintained.  ...  In  a  court  of  common  law 
the  plaintiff  has  no  remedy  if  bis  negligence, 
in  any  degree,  contributed  to  tbe  accident.  In 
some  cases  there  may  have  been  negligence  on 
the  part  of  a  plaintiff,  remotely  connected 
with  the  accident:  and  in  these  cases  the  ques- 
tion arises  whether  the  defendant,  by  the  exer- 
cise of  ordinary  care  and  skill,  might  have 
avoided  the  accident,  notwithstanding  the  nesr- 
ligence  of  the  plaintiff,  as  in  tbe  often-quoted 
'Donkey  Case,  {Davies  v.  Mann),  There,  al- 
though without  tbe  negligence  of  tbe  plaintiff 
the  accident  could  not  have  happened,  the  negli- 
gence is  not  supposed  to  have  contributed  to 
tbe  accident,  within  the  rule  upon  this  sub^ 
ject;  and,  if  the  accident  might  have  been 
avoided  by  the  exercise  of  ordinary  care  and 
skill  on  the  part  of  the  defendant,  to  his  gross 
negligence  it  is  entirely  ascribed;  be,  and  he 
only,  proximatelv  causing  the  loss."  In  that 
case  the  rule  laid  down  by  the  court  was  (hat 
"a  plaintiff  cannot  recover  at  law  for  mischief 
done  to  his  ship  by  its  being  struck  by  defend- 
ant's ship,  in  consequence  of  the  latter  being 
improperly  managed,  if  it  appears  that  such 
improper  management  directly  contributed  ia 
anv  degree  to  the  accident,  however  much  the 
deiendant  may  also  be  in  fault,  though  if  there 
be  negligence  on  the  part  of  the  plaintiff  only 
remotely  connected  with  tbe  accident,  the  ques- 
tion is  whether  the  defendant,  by  ordinary  care 
and  skill,  might  have  avoided  the  accident." 

Tvffy.Warman,  reported  in  2  C.  B.  N.  S. 
740,  and  in  the  exchequer  chamber  in  5  C.  B. 
N.  S.  573,  is  cited  as  establishing  the  general 
proposition  that  the  plaintiff  will  not  be  disen- 
titled to  recover  if  the  defendant  might,  by  the 
exercise  of  ordinary  care  on  his  part,  have 
avoided  the  consequences  of  the  plaintiff's  care- 
lessness. But  it  will  be  observed  that  the  in- 
struction of  the  trial  judge,  which  was  ap- 
proved in  both  courts, was  that  "if  both  parties 
were  equally  to  blame,  and  tbe  accident  was 
the  result  of  their  joint  negligence,  the  plain- 
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tiff  «ODld  not  be  entitled  to  recover;  tbat,  if  the 
negligence  or  default  of  the  plaintiff  was  in  any 
degree  tbe  proximate  cauise  of  tbe  damage,  be 
could  not  recover,  bowever  great  may  bave 
been  tbe  negligence  of  tbe  defendant;  but  tbat, 
if  negligence  of  tbe  plaintiff  was  only  remotely 
connected  witb  tbe  accident,  tbep  tbe  question 
was  whetber  tbe  defendant  migbt  not,  by  tbe 
exercise  of  ordinary  care,  bave  avoided  it.  In 
tbe  common  pleas,  Lard  Chirf  Justice  Cockbum 
said:  "I  think  the  direction  was  right,  and 
that  tbe  true  question  in  these  cases  is  whether, 
the  damage  having  been  occasioned  by  the 
negligence  of  the  defendant,  the  negligence  of 
the  plaintiff  direcllv  contributed  to  it.  .  .  . 
The  way  in  which  it  was  put  on  the  part  of  the 
defendant  was  this:  That  by  bis  own  negli- 
gence, in  omitting  to  keep  any  lookout,  the 
plaintiff  contributed  to  the  accident.  If  that 
had  been  established  to  the  satisfaction  of  the 
jury,  the  plaintiff's  negligence  would  bave  been 
directly  contributory,  and  the  defendant  would 
have  been  entitled  to  a  verdict"  Cresswell, 
J.,  quoted  with  approbation  the  extract  above 
quoted  from  /^(fCampbeirs opinion, in  DotoeU 
▼.  OenercU  Steam  Nav,  Co,  Williams, «/.,  after 
citing  the  same  case,  said:  "The  law  was  there 
laid  down,  in  conformity  with  several  previous 
decisions,  that,  if  the  negligence  or  default  of 
the  plaintiff  was  in  any  degree  tbe  proximate 
cause  of  the  damage,  he  cannot  recover,  how- 
ever great  may  have  been  the  neirligencc  of  the 
defendant,  but  that  if  the  negligence  of  the 
plaintiff  was  only  remotely  connected  with  tbe 
accident,  then  tbe  question  is  whether  the  de- 
fendant might  not,  by  the  exercise  of  ordinary 
care,  have  avoided  it.  So  far  tbe  doctrine  of 
the  cases  is  perfectly  plain."  He  added:  **I 
dissent  entirely  from  the  proposition  that  tbe 
plaintiff  is  disentitled  to  recover  if  his  negli- 
gence is  either  proximately  or  remotely  con- 
nected with  the  accident;  but  I  feel  great  diffi- 
culty in  dealing  with  the  question  wnether  tbe 
negligence  was  proximate  or  remote,  and  cer- 
taiuly  feel  great  difficulty  in  getting  rid  of  that 
question  of  law  by  leaving  it  to  the  jury."  In 
the  exchequer  chamber,  as  in  tbe  court  below, 
the  contention  of  the  defendant's  counsel  was 
that  whether  the  plaintiff  directly  or  indirectly 
contributed  to  tbe  injury  was  immaterial;  if  he 
contributed  to  it  by  his  negligence  at  all,  be 
could  not  recover.  In  the  judgment  of  affirm- 
ance this  contention  was  repudiated,  and  the 
instruction  of  the  trial  judge  was  sustained.  In 
the  judgment  of  affirmance  in  the  exchequer 
chamber,  Wrightman,  J.,  laid  down  the  rule 
to  be  tbat  "the  proper  question  for  the  jury  in 
this  case,  and,  indeed,  in  all  others  of  the  like 
kind,  is  whether  the  damage  was  occasioned 
entirely  by  the  negligence  or  improper  conduct 
of  the  defendant,  or  whether  the  plaintiff  him- 
self so  far  contributed  to  the  misfortune,  by 
bis  own  negligence  or  want  of  ordinary  and 
common  care  and  caution,  that  but  for  such 
negligence  or  want  of  ordinary  care  and 
caution  on  his  part  tbe  misfortune  would 
not  have  happened.  In  the  first  case  the  plain- 
tiff would  be  entitled  to  recover;  in  the  latter, 
not,  as  but  for  his  own  fault  the  misfortune 
would  not  have  happened.  Mere  negligence 
or  want  of  ordinary  care  or  caution  would  not, 
however,  disentitle  him  to  recover,  unless  it 
were  such  that,  but  for  that  negligence  or  want 
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of  ordlnaiT  care  and  caution,  the  misfortune 
could  not  have  happened,  nor  if  the  defendant 
might,  by  tbe  exercise  of  care  on  his  part,  have 
avoided  the  consequences  of  the  neglect  or  car^ 
lessness  of  the  plaintiff."  A  reasonable  con- 
struction of  these  paragraphs  would  apply  the 
concluding  member  of  the  last  sentence  to  the 
introductory  words  of  the  same  sentence,  and 
not  extend  it  so  that  it  should  qualify  all  that 
is  contained  in  the  preceding  sentences,  es- 
pecially in  view  of  the  prior  decisions,  and  of 
the  charge  of  the  trial  judge,  which  was  ap- 
proved. But  in  Badtey  v.  London,  diN.W.  R, 
Co.  L.  R  1  App.  Cas.  754-759,  Lord  Penzance 
used  the  following  language:  '*  Tbe  first 
proposition  is  a  general  one,  to  this  effect:  That 
the  plaintiff,  in  an  action  for  negligence,  can- 
not succeed  if  it  is  found  by  the  jury  that  he 
has  himself  been  guilty  of  any  negligence  or 
want  of  ordinary  care  which  contributed  to 
cause  the  accident  But  there  is  another  prop- 
osition equally  well  established,  and  it  is  a 
qualification  upon  the  first,  namely,  that  though 
the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may  in 
fact  have  contributed  to  the  accident,  yet  if  the 
defendant  could,  in  the  result,  by  the  exerdse 
of  ordinary  care  and  diligence,  have  avoided 
the  mischief  which  happened,  the  plaintiff's 
negligence  will  not  excuse  him."  The  qualifi- 
cation expressed  in  the  latter  opinion,  as  I  have 
endeavored  to  show,  cannot  he  considered  as 
supported  by  Davies  v.  Mann;  for,  as  already 
said,  the  court,  in  that  case,  in  approving  the 
charge  of  tbe  trial  judge,  assumed  that  the  mere 
fact  that  the  donkey  was  on  the  roadside  was 
not  the  immediate  cause  of  the  injury.  And  it 
is  indisputable  that  if  this  qualification  be  ac- 
cepted literally,  as  applying  in  all  cases  in 
which  the  plaintiff's  negligence  "contributed 
to  cause  the  accident,"  the  qualification  over- 
turns the  general  rule  it  purports  to  qualify^ 
and  lays  upon  the  defendant  liability  for  an  in- 
jury which  is  the  product  of  the  co-operating 
negligence  of  both  parties.  Indeed,  in  such  a 
case,  the  person  injured  is  the  favored  party; 
for  he  may  recover  his  damages  of  the  other 
party  if  the  latter,  by  the  exercise  of  ordinary 
care,  could  have  avoided  the  consequences  of 
the  former's  negligence.  Take  the  case  of  a 
collision  between  two  persons  driving  on  the 
highway,  occasioned  by  the  want  of  ordinaiy 
care  by  both  parties,  in  which  A's  wagon  is 
broken,  and  B  s  horse  killed,  and  crofis  suits  for 
damages  are  brought  In  each  case  the  trial 
judge  would  be  required  to  charge  tbat  the 
plaintiff's  negligence,  although  it  contributed 
to  cause  the  accident,  would  not  disentitle  him 
to  a  verdict  if  the  defendant,  by  exercising  or- 
dinary care,  could  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence;  and  the 
result  would  follow  that  B  would  be  compelled 
to  pay  the  damages  done  to  A's  wa^n,  and 
would  recover  of  A  the  value  of  his  horse. 
Giving  to  Eadley  v.  London  d  N.  W.  R  Co, 
the  construction  the  language  used  in  the  opin- 
ion appears  to  justify,  tLis  case  was  with  good 
reason  sharply  criticised  by  Mr.  Thompson. 
2  Thomp.  Neg.  p.  1155,  §  7.  Mr.  Pollock,  after 
a  review  of  nadlepr.  London  dk  If.  W,  R,  Co,^ 
in  connection  with  Tuff  v.  Warmany  says: 
"Tbat  the  true  ground  of  contributory  negli- 
gence being  a  bar  to  recovery  is  that  it  is  a 
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proximate  canra  of  the  injury;  and  negligence 
on  the  plaintiff's  part,  which  is  only  part  of 
the  inducing  causes,  or,"  (he  adds  in  a  note)  '*a8 
Mr.  Wharton  puts  it,  is  not  a  cause,  but  aeon- 
ditioD,  will  not  disable  him."  Pollock,  Torts, 
378,  and  note  to.  If  this  construction  be  ad- 
missible, the  law  on  this  subject,  in  effect,  and 
except  in  matter  of  mere  verbiage,  is  brought 
to  the  legal  rule  adopted  by  the  queen's  bench 
in  Xknoell  ▼.  General  Steam  Nat.  Co.,  and  by 
the  common  pleas  in  T\iff  v.  Warman, 

In  New  Tark,  L,  E.  d  W.  B,  Co.  ▼.  Ball,  the 
suit  was  by  a  passenger  to  recover  damages 
for  injurv  received  from  a  collision  of  another 
train  with  the  train  in  which  he  was  a  passen- 
ger. The  plaintiff  at  the  time  of  the  injury 
was  riding  in  the  baggage  car.  This  court 
held  that  if  the  plaintiff's  injuries  had  been 
received  from  the  fall  of  trunks  negligently 
placed,  or  from  being  struck  by  trunks  negli- 
seuilj  thrown  in  loading  or  unloading,  or 
from  any  other  causes  incident  to  the  use  of 
that  compartment  as  the  place  for  the  carriage 
of  baggage,  his  negligence  in  taking  a  place 
exposed  to  such  risks  would  have  deprived  him 
of  any  right  to  enforce  liabUit^  on  the  com- 
pany for  Its  negligence  producing  injury  from 
«acb  causes,  but  that  his  conduct,  even  if  it  be 
considered  as  contributing  to  an  injury  re- 
ceived from  extraneous  causes,  such  as  a  colli- 
aionp  would  not  debar  his  recoverv  of  damages 
for  sQch  an  injury.  58  N.  J.  L.  283,  287,  290. 
This  case  is  an  iUustration  of  the  distinction 
between  negligence  on  the  part  of  the  plaintiff 
so  remote  from  the  injury  sustained  as  not  to 
be  a  canae  thereof,  and  negligence  proximaiely 
contributing  to  the  injury,  and  in  that  sense 
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„  approved  and  applied  by  the  court  of 
errors  and  appeals  in  Watson  v.  Camden  db  A, 
R,  Co,  (November  term,  1892,  N.  J.)  26  Atl. 
Bep.  186. 

in  this  state  the  established  rule  is  that  if  the 
plaintiff's  negligence  contributed  to  the  injury, 
so  that,  if  he  had  not  been  negligent,  he  would 
have  received  no  iniury  from  the  defendant's 
nei^ligenoe, — the  plaiD  tiff's  negligence  being 
proximately  a  cause  of  the  injury, — he  is  with- 
out redress,  unless  the  defendant's  act  was  a 
willful  tres{W88»  or  amounted  to  an  intentional 
wrong,  and  in  such  a  case  the  comparative  de- 
gree of  the  negligence  of  the  parties  will  not 
be  conridered.  New  Jermy  Earn,  Co.  v.  Nichols, 
83  N.  J.  L.  486;  Penneyhania  BOo.  v.  Bighter, 
4St  K.  J.  L.  180.  In  the  trial  of  cases  of  this 
kind,  where  it  appears  that  both  parties  were 
in  fault,  the  primary  consideration  is  whether 
the  faulty  act  of  the  plaintiff  was  so  remote 
from  the  injury  as  not  to  be  regarded,  in  a 
legal  sense,  as  a  cause  of  the  accident,  or 
wbetber  the  inj|ury  was  proximately  due  to  the 
plaintiff's  negligence,  as  well  as  to  the  negli- 


gence of  the  defendant.  If  the  faulty  act  of 
the  plaintiff  simply  presents  the  condition  un- 
der which  the  injury  was  received,  and  was 
not,  in  a  legal  sense,  a  contributory  cause 
thereof,  then  the  sole  question  will  be  whether, 
under  the  circumstances,  and  in  the  situation 
in  which  the  injury  was  received,  it  was  due 
to  the  defendant's  negligence.  But  if  the 
plaintiff's  negligence  proximately — ^that  is,  di- 
rectly^KSontributed  to  the  injury,  it  will  dis- 
entitle him  to  a  recoverv,unle88  the  defendant's 
wrongful  act  was  willful,  or  amounted  to  an 
intendonal  wrong.  A  court  of  law  cannot 
undertake  to  apportion  the  damages  arising 
from  an  injury  caused  by  the  cooperating 
negligence  of  both  parties,  or  to  determine  the 
comparative  degree  of  the  negligence  of  each. 

In  the  case  in  band  the  plaio tiffs' counsel  put 
his  case  on  Davies  v.  Mann,  and  especially  on 
Badley  v.  London  d  N.  W,  B.  Co.,  and  con- 
tended that  no  matter  if  there  was  negligence 
on  the  part  of  the  plaintiff,  in  leaving  the  in- 
strument on  the  highway,  he  was  entitled  to 
recover,  if  the  defendant  might  have  avoided 
the  consequeoces  of  that  negligence  by  exercis- 
ing ordinary  care.  This  contention  cannot  be 
sustained.  Setup  in  the  roadway,  the  person 
in  charge  of  the  instrument  knew  that  it  was 
liable  to  injury  from  passing  vehicles,  driven 
with  the  utmost  care.  He  left  the  instrument 
exposed  to  injury  without  anyone  to  look  after 
its  safety,  or  to  warn  persons  of  its  presence. 
His  negligence  was  an  immediate,  coocurriug, 
and  co-operative  cause  of  the  injury,  within 
the  rule  which  debars  a  plaintiff  from  recover- 
ing damages  for  the  injury  sustained.  Nor 
was  there  any  evidence  of  negligence  on  the 
part  of  the  defendant.  In  Davies  v.  Mann  the 
defend  ant's  team  was  being  driven  "at  a 
smartish  pace,"  without  the  driver  in  imme- 
diate charge  of  the  team.  As  construed  by 
Mr.  Justice  Blackburn  in  Badley  v.  London  A 
N,  W.  B,  Co,,  L.  R.  10  Exch.  107,  the  defend- 
ant's negligence  was  "in  driving  furiously,  and 
in  a  way  which  would  have  been  negligent  if 
there  had  been  no  donkey  there^  because  he  had 
every  reason  to  expect  that  other  people  would 
have  come  there."  The  only  evidence  tending 
to  show  carelessness  by  the  defendant  was 
thai,  at  the  time  of  the  collision,  be  was  look- 
ing at -some  houses  on  the  side  of  the  street,  to 
see  how  the  slaters  in  his  employ  were  getting 
on  with  the  work.  He  was  driving  slowly. 
The  street  was  unobstructed,  except  by  the 
plaintiff's  instrument.  The  defendant  did  not 
see  the  instrument,  and  he  had  no  reason  to  ex- 
pect to  encounter  an  obstacle  of  that,  or  any 
other,  character. 

On  both  grounds  the  nonsuit  was  proper, 
and  thejudgtnent  should  he  affirmed. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


James  B.  FORD 
EABTHAMPTON  RDBBERTHREAD  CO. 


{ Haas. ) 

The  irate  ef  a  dividend  paymMe  at  a  ftit- 

Noxs.— The  above  deoision  seems  to  be  entirely 
witlKMit  precedent  and  Is  tberef  ore  an  important 
addition  to  the  law  of  oorporatlons. 
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ore  time  !bgr  the  directors  of  a  eoi^ 
poratioii  may  be  rescinded  at  a  subse- 
quent meeting  held  before  the  dividend  becomes 
payable  if  the  fact  that  it  has  been  declared  has 
not  been  made  public  or  in  any  manner  oommu* 
nicated  to  the  stooltholders  and  no  fund  has  beea 
set  apart  for  its  payment. 

(January  t,  IBOB^ 
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EEPORT  by  the  Superior  Court  for  Hamp 
sbire  County,  after  directing  a  verdict  in 
favor  of  plaintiff,  for  the  opinion  of  ttie  Su- 
preme Judicial  Court  of  an  action  brought  by 
plaintiff  as  a  stockholder  in  defendant  com- 

Eany  to  recover  his  share  of  a  dividend  which 
ad  been  voted  by  the  directors  but  afterwards 
"Withdrawn.    Judgment  for  defendant 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  G.  M.  Steams  for  plaintiff. 
Jfr.  William  O.  Bassett  for  defendant 
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Field,  Ch,  J,,  delivered  the  opinion  of  the 

court: 

It  seems  to  be  settled  that,  when  a  dividend 
has  been  fully  declared »  the  oorporatioo  there- 
by manifests  its  intention  that  the  amount  of 
the  dividend  should  be  considered  as  having 
been  separated  from  the  other  property  of  the 
corporation,  and  as  having  become  the  indi- 
vidual property  of  the  stockholders,  and  that, 
therefore,  when  the  dividend  becomes  payable, 
according  to  the  terms  of  the  vote  declaring  it, 
each  stockholder  has  a  right  to  demand  pay- 
ment of  the  proportional  part  of  the  dividend 
which  belongs  to  his  shares  of  stock,  and  to 
sue  the  corporation  for  it,  if  it  is  not  paid  on 
demand.    In  some  cases  money  or  other  prop- 
erty equal  to  the  whole  amountof  the  dividend 
declared  has  been  specifically  set  apart  as  a 
fund  appropriated  to  the  payment  of  the  divi- 
dend, and  the  stockholders  have  been  regarded 
as  the  cestuis  que  trustent  of  this  fund,  each 
entitled  to  his  share.     In  other  cases  the  cor- 
poration has  credited  the  stockholders  with  the 
amount  of  their  shares  of  the  dividend,  and 
the  stockholders  have  assented  to  this,  and  the 
amount  so  credited  has  been  regarded  as  a  debt 
of  the  corporation  to  the  stockholders;  or  the 
corporation  has  paid  to  some  of  the  stockhold- 
ers their  shares  of  the  dividend,  and  has  re- 
fused to  pay  anything  to  the  others,  and  it  has 
been  held  that  the  corporation  must  pay  all 
alike.     See  Ikers    v.  Bridgeport  Spring  Co,  42 
Conn.  17;  State  v.  Baltimore  eft  0.  R,  Go.  8 
Gill,  363;  King  v.  Paterson  di  H.  R.  R.  Co.  29 
N.  J.  L.  504;  Jermain  v.  JMke  Shore  d  M.  S. 
R,  Co.  91  N.  Y.  488;  Jackson  v.  Neieark  PI. 
Road  Co.  31  N.  J.  L.  277;  Wheeler  v.  J^'orth- 
uestern  Sleigh  Co.   89  Fed.   Rep.  847;  Hopper 
V.  Sage,  112  N.  Y.  530.    "When  a  dividend  has 
been  declared  payable  at  a  definite  future  time, 
but  no  fund  has  been  set  apart  for  the  payment 
of  tlie  dividend,  and  the  corporation  mean- 
while becomes  insolvent,  whether  the  stock- 
holders, to  the  extent  of  their  proportions  of 
the  dividend,  should  share  ratably  with  the 
creditors  of  the  corporation  in  its  property, 
has  not,  so  far  as  we  know,  been  recently  con- 
sidered, but  the  decision  in  Lowene  v.  Ameri- 
can Ins.  Co.,  6  Paige,  482,    3  L.  ed.  1071,  is 
that  tbey  should.     The  setting  apart  of  a  fund 
to  pay  a  dividend  has  been  held  to  give  a  lien 
upon  it  to  the  stockholders,  which  they  can  en- 
force to  the  exclusion  of  the  general  creditors 
of  the  corporal  ion.    Re  La  Bianc^  14  Hun,  8, 
75  N.  Y.  6^8;  Le  Roy  v.  Globe  Ins.  Ca>.  2  Edw. 
Ch.  656,  6  L.  ed.  540.     The  English  Compa- 
nies' Act  1862  (25  and  26  Vict.  89,  §  38,  cl.  7) 
provides  that  "no  sum  due  to  any  member  of 
a  company  in  his  character  of  a  member,  by 
way  of  dividends,  profits,  or  otherwise,  shall 
be  deemed  to  be  a  debt  of  the  company,  pay- 
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able  to  such  member  in  a  case  of  oompetitioi> 
between  himself  and  any  other  creditor,  not 
being  a  member  of  the  company;  but  any  8ucl> 
sum  mav  be  taken  into  account  for  the  pur- 
poses of  the  final  adjustment  of  the  rights  of 
the  contributories  amongst  themselves."  Up- 
on these  questions,  however,  we  desire  to  ex- 
press  no  opinion. 

It  has  been  argued  that  there  is  no  consider- 
ation for  the  promise  of  a  corporation  to  pay  a 
dividend  to  its  stockholders,  but  we  think  that 
the  doctrine  of  consideration  applicable  to  a 
simple  contract  between  persons  having  no  fidu- 
ciary relations  to  each  other  is  not  applicable 
to  such  promise.  It  is  the  object  of  a  private 
business  corporation  to  make  money  for  ita 
stockholders,  and,  under  our  laws,  it  is  ordi- 
narily the  duty  of  the  directors,  from  time  U> 
time,  to  declare  dividends  out  of  the  net  earn- 
ings, if  there  are  any,  and  it  must  be  left  largely 
to  the  discretion  of* the  directors  to  determine 
when  and  for  how  much  such  dividends  should 
be  declared.  The  whole  property  of  the  cor- 
poration is  held  on  a  sort  of  trust  for  the  stock- 
holders, and  the  directors  are,  in  a  general 
sense,  the  '^managers;"  and,  when  a  dividend 
is  declared  bj  the  directors,  the  declaration  i» 
a  determination  by  a  body  authorized  to  make  it 
that  the  amount  of  the  dividend  should  be 
taken  from  the  property  of  the  corporation 
and  paid  over  to  the  stockholders.  The  cause 
of  action  of  each  stockholder  against  the  cor- 
poration for  nonpayment  of  the  dividend  doea 
not  arise  from  any  actual  contract  between  the 
corporation  and  its  stockholders,  but  from  the 
nature  of  the  organization,  and  the  relation  of 
the  stockholders  to  the  corporation  and  \\b 
property.  Unless  the  rights  of  creditors  inter- 
vene, or  the  corporation  IS  enjoined  from  pay- 
ing the  dividend,  on  the  ground  that  the  di- 
vidend has  not  been  earned,  or  on  some  other 
§  round,  the  amount  of  the  dividend,  after  it 
as  been  declared  and  has  become  payable,  i» 
considered  as  property  held  by  the  corporationr 
for  the  use  of  the  stockholders  individually, 
and  the  stockholders  may  recover  their  shar«9 
as  money  or  property  had  and  received  to  their 
use.  We  have  been  able  to  find  little  or  no  au- 
thority on  the  precise  question  involved  in 
this  case,  viz.,  whether,  after  a  dividend  baa 
been  duly  declared  by  a  vote  of  the  directors,, 
but  payable  at  a  future  time,  the  vote  can  be 
rescinded  at  a  subsequent  meeting  of  the  di* 
rectors,  held  before  the  time  at  which  the  diy- 
idend  becomes  payable  according  to  the  vote,, 
when  the  fact  that  a  dividend  has  been  de- 
clared has  not  been  made  public,  or  in  any 
manner  communicated  to  the  stockholders,, 
and  when  no  fund  has  been  set  apart  for 
the  payment  of  the  dividend.  On  principle, 
we  do  not  see  why  the  directors  may  not  re- 
scind such  a  vote,  under  the  circumstances 
stated.  By  the  vote  no  specific  property  passed 
to  the  stock bolders.  If  the  vote  be  regarded 
as  a  declaration  of  trust  in  favor  of  the  stock- 
holders, it  could  be  revoked  before  it  was  com- 
municated to  them  or  any  property  was  identi- 
fied and  set  aside  for  them.  Indeed,  case» 
may  easily  be  supposed  of  such  a  change  in 
the  affairs  of  a  corporation,  between  the  time 
wben  a  dividend  is  declared  and  the  time  when 
it  becomes  payable,  as  to  make  the  exercise  ot 
such  a  power  by  the  directors  useful,  if  not 
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necessary,  for  the  successful  continuance  of  | 
the  business  of  the  corporation.  It  appears  in 
the  present  case  that  the  meeting  of  the  new 
directors  at  which  the  vote  was  rescinded  was 
held  after  the  annual  meeting  of  the  stock- 
holders, but  on  the  same  day  us  the  meeting  of 
the  directors  at  which  the  vote  was  passed, 
which  was  held  just  before  the  meeting  of  the 
stockholders;  and  that  at  a  meeting  of  the 
stockholders  "the  president  did  not,  as  bad  for 
many  years  been  the  custom,  announce  that 
any  dividend  had  been  declared,  or  promulgate 
the  same  to  the  stockholders;"  and  it  does  not 
appear  that  any  of  the  stockholders,  except  the 
directors,  knew  of  the  original  vote,  or  that 
any  of  the  stockholders  had  made  any  con- 
tracts, incurred  any  liability,  or  done  anything 
relying  on  the  vote.    It  also  appears  tnat  no 


fund  was  distinctly  set  apart  for  the  payment 
of  the  dividend  before  the  vote  was  rescinded. 
As  the  passage  of  the  vote  did  not  constitute 
an  actual  contract  of  the  corporation  with  its 
stockholders,  but  was  merely  a  mode  of  divid- 
ing the  earniogs  of  the  property  of  the  corpo- 
ration among  the  stockholders,  we  are  of  opin- 
ion that  before  the  division  had  been  actually 
made,  and  before  the  position  of  the  stockhold- 
ers had  been  changed  in  reliance  on  the  vote, 
^certainly  before  the  passage  of  the  vote  had 
been  made  public,  or  commuoicated  to  the 
stockholders, — it  was  within  the  power  of  the 
directors,  at  a  meeting  subsequent  to  that  at 
which  the  vote  was  passed,  to  rescind  it.  In 
this  action  at  law  we  cannot  supervise  the  ex* 
ercise  of  this  power  by  the  directors. 
Judgment  for  th$  drfendaiU. 


FLORIDA  SUPREME  COURT. 


B.  G.  LOCKETT  €t  al.,  AppU., 

V, 

W.  G.  ROBINSON,  Assignee,  etc. 


{^^, Fla.. 


^.  Wliere  a  Iton  upon  land  for  lai- 
proTements  is  elaimed*  under  chapter 
loas,  as  amended  by  ohapter  8042,  Laws  of  Florldai 
mxul  the  property  on  whioh  the  Hen  is  claimed  is 
oonveyed  to  an  assicrnee  for  the  benefit  of  credit* 
OTA,  and  then,  under  an  agreement  between  the 
•flslgnee  and  the  claimant  of  the  lien,  the  prop- 
erty is  sold  by  tlie  assignee  and  the  funds  de- 
rived from  the  sale  are,  by  the  terms  of  the 
agreement,  deposited  in  bank  to  await  the  ad- 
ludication  of  the  rights  of  the  olaimant  of  the 
lien,  a  court  of  equity  will  entertain  jurisdlc- 
tfon  of  a  bill  to  determine  the  validity  of  tlie 
Item  and  reach  tbe  funds. 

£•  An  BMBignBe  for  the  benefit  of 
ereditors  has  no  better  or  gpreater 
sri^bts  in  property  assigned  than  his  assignor. 
The  aaaignee  is  hound  where  the  assignor  would 
be  hound. 

8*  Wbere  notlee  of  lien  was  filed  within 
tbe  time  and  in  the  manner  presoribed  by  the 
statute,  the  Uen  is  good  against  an  assignee  for 
the  tjeneflt  of  creditors,  though  he  had  no  notice 
of  tbe  lien  until  after  the  execution  and  delivery 
of  the  assignment. 

4.  Where  a  bill  ie  filed  against  an 
aent|C-rtr  Ibr  the  benefit  of  creditom 
to  enforoe  a  lien  upon  the  assigned  property,  and 
no  relief  is  prayed  against  the  assignor,  tbe 
■esf gnor  is  not  a  neoeasary  party  to  the  bill. 

(Maroh  7, 1803.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force a  mechanics'  lien.    Beverted, 

•Headnotes  by  Yomro.  Ofroutt  Judge: 

NOTK.— The  effect  of  a  stipulation  as  to  a  fund 
Involved  in  a  pending  litigation  is  considered  also 
in  Re  fiochester  (N.  Y.)  19  L.  B.  A.  161,  in  which  the 
fund  is  held  to  be  stiU  subject  to  the  order  of  the 
ecMirt  in  tbe  determination  of  its  ownership. 
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Statement  by  Yonag^v  Circuit  Judge  :* 
In  this  case  a  bill  was  filed  on  the  16th  of 
May,  1885,  by  appellants  against  the  appellee, 
audits  material  allegations  are.  In  substance, 
as  follows:  That  H.  r.  Robinson  and  Charles 
F.  Robinson  were  copartners  uuder  the  firm 
name  of  H.  P.  Robinson  &  Bro.  That  they 
were  the  owners  of  a  certain  lot  in  Ocala,  and 
in  May,  1884.  commenced  the  erection,  on  said 
lot,  of  a  brick  building  for  business  purposes. 
That  complalDsnts  were  dealers  in  brick  and 
building  material,  and  contracted  with  said  H. 
P.  Robinson  &  Bro.  to  deliver,  and  did  from 
time  to  time  during  the  progress  of  the  erec- 
tion of  said  building  furnish  a  large  amount 
of  brick  which  were  used  in  the  erection  and 
construction  of  said  building,  and  were  neces- 
sary therefor.  That  when  said  building  was 
nearly  finished,  but  before  the  entire  comple- 
tion thereof,  tbe  said  Robinson  A  Bro.  did,  on 
the  22d  day  of  July,  1884,  make  an  assignment 
for  the  benefit  of  their  creditors,  to  the  defend- 
ant W.  G.  Robinson,  by  which  assij^nment 
they  conveyed  the  said  lot  and  unfinished 
buildicg  to  defendant.  That  on  the  25th  day 
of  Jul^,  1885.  the  complaioants  filed  a  notice 
of  their  intention  to  hold  a  lien  on  said  prop 
erty,  in  accordance  with  the  statute.  That  m 
November,  1884,  the  defendant  brought  a  suit 
against  the  complaicants  and  others  to  enjoin 
the  enforcement  of  their  lien  upon  said  build- 
ing and  lot.  That  in  said  suit  a  consent  de- 
cree was  made,  by  which  the  said  assignee, 
defendant  herein,  was  to  sell  the  said  lot  acd 
building,  and  deposit  the  proceeds  of  such  sale 
in  the  bank  of  Ocala:  such  proceeds  to  be  in 
lien  of  said  lot  and  building,  and  to  be  held  to 
abide  the  adjudication  of  defendants'  lien. 
That  said  building  and  lot  sold  for  $10,000, 
and  the  money  was  deposited  as  agreed.  That 
the  sum  of  $1,401.60  remains  due  and  unpaid 
to  complainants  for  said  brick  furnished,  and 
for  which  they  claim  a  lien.  An  itemized  ac- 
count of  the  brick  furnished  is  attached  to  the 
bill  as  an  exhibit,  and  also  a  certified  copy  of 
the  notice  of  lien  filed  in  the  clerk's  office. 
The  prayer  of  the  bill  is,  that  complainants 

^Jtutge  Youopr.  of  the  fourth  circuit,  sat  in  tbe 
place  of  Ifr.  JvuUce  Taylor,  who  was  disqualified. 
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may  be  decreed  to  have  a  lien  apoa  the  said 
funds  80  deposited  In  bank,  and  that  the 
amount  due  them  for  material  furnished,  as 
stated,  with  interest  thereon,  may  be  decreed 
to  be  paid  to  them  out  of  said  fund. 

The  defendant  appeared  and  demurred  to 
the  bill  upon  the  following  nounds:  (1)  Want 
of  equity;  (2)  that  H.  P.  Robinson  &  Bro. 
were  not  made  parties  to  the  bill;  (8)  the  bill 
does  not  allege  that  the  assignee  had  notice  of 
complainants^  lien  prior  to  the  execution  of  the 
assifrnment;  (4)  the  bill  does  not  allege  the  in- 
validity of  the  assignment;  (5)  that  complain- 
ants have  an  adequate  remedy  at  law;  (6)  that 
notice  of  the  lien  was  not  med  till  after  the 
execution  of  the  assignment  and  notice  thereof 
to  complainants. 

On  February  19,  1886,  the  circuit  court  ren- 
dered a  decree  sustaining  the  demurrer  and 
dismissing  the  bill.  Complainants  appealed 
and  assign  as  error  the  decree  sustaimng  the 
demurrer  and  dismissing  their  bill. 

Mr,  R.  L.  Anderson  for  appellants. 
Mr.  E.  C.  F.  Sanehes  for  appellee. 

Young,  Oireuit  Judge^  delivered  the  opin- 
ion of  the  court: 

The  first  question  to  be  determined  in  this 
case  is  whether  or  not  the  demurrer  for  want 
of  equity,  and  on  the  ground  of  adequate  rem- 
edy at  law,  was  well  taken.  Where  a  statute 
gives  a  lien  and  does  not  give  an  adequate 
remedy,  or  where,  owing  to  the  peculiar  cir- 
cumstances of  the  case,  the  remedy  given  by 
the  statute  cannot  furnish  relief,  the  party 
claiming  the  lien  may  go  into  equity  for  re- 
lief. T/traaher  v.  Doig,  18  Fla.  809;  Davi$  v. 
Alwrd,  94  (J.  8.  645.  24  L.  ed.  283.  In  the 
case  at  bar  the  complainants  claimed  to  have  a 
lien  under  chapter  1683,  as  amended  by  chap- 
ter 8042,  Laws  of  Florida,  and  defendant  filed 


a  bill  to  enjoin  them  from  enforcing  their  lien 
on  the  building  and  lot  on  which  it  was 
claimed.  Thereupon,  by  oonsent  of  all  par- 
ties, the  lot  was  sold  under  an  agreement  that 
the  proceeds  were  to  be  in  lieu  of  the  lot,  and 
were  to  be  placed  in  bank  to  abide  the  adjudi- 
cation of  complainants*  rights.  Thus  by  the 
agreement  of  the  parties  under  which  the  lot 
was  sold,  the  defendant  holding  as  assignee, 
the  remedy  iriven  bv  the  statute  could  not  give 
adequate  relief,  dj  the  agreement  the  com- 
plainants oonld  no  longer  subject  the  lot  to  a 
satisfaction  of  their  claim,  and  the  proceeds 
derived  from  the  sale  could  not  be  reached  di- 
rectly, except  in  equity.  It  is  not  sufiScient 
that  there  is  a  remedv  at  law;  it  must  be  aa 
complete  and  beneficial  as  the  relief  in  equity. 
Bodges  v.  Rowing,  58  Conn.  12,  7  L.  R.  A.  87. 
The  demurrer  for  want  of  equity,  and  on  the 
ground  of  adequate  remedy  at  law,  was  not 
well  taken. 

An  assignee  for  the  benefit  of  creditors  baa 
no  higher  or  better  title  than  his  grantor.  He 
can  have  no  greater  rights  in  the  property  than 
his  assignor.  The  assignee  is  bound  where 
his  assignor  would  be  bound.  Campbell  Print, 
Prem  db  Mfg.  Co.  v.  Walker,  22  Fla.  412;  Binr 
stein  V.  JtAouse,  24  Fla.  490. 

If  the  notice  of  the  lien  was  filed  within  the 
time  and  in  the  manner  prescribed  by  the  stat- 
ute, the  lien  is  good  as  against  the  assignee, 
though  he  had  no  notice  of  complainants' 
rights  until  after  the  execution  and  delivery  of 
the  assignment.  The  fact  that  the  assignment 
is  valid  does  not  alter  the  case.  No  relief 
being  prayed  against  H.  P.  Robinson  and 
Charles  F.  Robinson,  they  were  not  necessary 
parties  to  the  bilL 

The  decree  of  the  Circuit  Court  is  revereed^ 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 
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^ James  PARSE,  Appt,, 
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The  City  of  SEATTLE.  BespL  -' 

( Wash. J 

1.  A  dty  ifl  lUbble  to  aa  abutting^  owner 
fbr  remoTing^  tho  lateral  support  to  his 
land  by  p>ading^  a  street*  at  least  if  it  is 
done  negligently  with  knowledge  that  his  land  is 
liable  to,  slide,  even  if  there  is  no  constttution- 
al  provisiOD  against  '^damaging**  but  only  against 
**taking"  property  for  public  uses  without  just 
oompensation.  Such  injury  to  his  property 
would  seem  to  constitute  a  ^^taklng.** 

8.  Damages  to  abwilding  caused  by  the 
^HHiwg  of  the  ground  under  it  on  removal 
of  the  lateral  support  by  grading  a  street  may 
be  included  in  tbe  damages  recoverable  for 
wrongfully  removing  such  support,  if  the  slid- 
ing was  not  caused  by  the  weight  of  the  build- 
tnga. 

(Hbyt,  J^  dissents.) 


(October  11,1808.) 

APPEAL  by  plaintiff  from  a  judj^nent  of 
the  Superior  Court  (for  King  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  to  have 
been  caused  to  plaintiff's  lot  by  reason  of  the 
negligent  excavation  of  a  street  by  defendant. 
Reiereed, 

The  facts  are  stated  in  the  opinions. 

Meetn.  Greene  &  Tamer  for  appellant. 

Mr,  O.  Jacobs  for  respondent. 

Stiles*  J.,  delivered  the  opinicm  of  the 
court: 

The  appellant,  aa  plaintiff  in  the  superior 
court,  brought  this  action  against  the  city 
of  Seattle  to  recover  damages  fiom  the  munic- 
ipality for  so  negligently  excavating  certain 
streets  abutting  upon  his  premises  as  to  cause 
the  hillside,  of  which  his  premises  formed  a 
part,  to  bodily  slide  down  into  the  streets. 


Nora.— The  highly  important  question  as  to  the 
liability  of  a  municipality  for  removing  the  lateral 
support  of  an  abutting  lot  by  cutting  down  the 
grade  of  a  street  is  xliscusBed  with  such  fullness 
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in  the  prevailing  and  dissenting  optnions  of  the 
court  that  we  shall  make  no  attempt  to  add  anjf)» 
thing  to  the  subject  by  way  of  annotation. 
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and  tbtis  caiiM  great  and  permanent  impair- 
ment of  the  Tame  of  bis  premises,  and  tlie 
destruction  of  his  buildings  and  other  im- 
provements. To  the  complaint  the  defendant 
demurred,  and  the  demurrer  was  sustained, 
and  judgment  against  the  plaintiff  rendered 
aooordingly.  llie  premises  were  at  the  in- 
tersection of  Sixth  and  Mill  streets.  The 
improTements,  which  embraced  a  house,  out- 
buildings, fence,  lawn,  shrubberj,  etc.,  all 
worth  $5«000,  were  made  in  1886,  and  the 
alleged  damage  was  done  at  some  time  before 
the  adoption  of  the  Constitution,  in  1889. 
The  complaint  charged :  "  (4)  That  at  the 
time  of  making  said  improyements,  and  al- 
ways up  to  the  time  of  the  conmiission  of 
the  grievances  hereinafter  mentioned,  the  soil 
and  esoth  of  said  premises,  and  the  adjoining 
soil  and  earth  of  said  Mill  and  Sixth  streets, 
and  of  said  alley,  and  the  soil  and  earth  im- 
mediately to  the  eastward  of  said  premises 
and  alley,  sloped  downward  from  east  to 
west  at  an  average  and  natural  rate  of,  to 
witk  <>De  'oot  vertical  to  four  feet  horizontal, 
and  the  soil  and  earth  of  said  premises  were 
so  related  to  the  soil  and  earth  in  said  Sixth 
and  Mill  streets  adjoining  said  premises,  and 
to  the  soil  and  earth  in  said  alley  adjoining 
said  premises,  and  to  the  soil  and  earth  lying 
within  several  hundred  feet  immediately  to 
the  eastward  and  northward  of  said  alley  and 
premises,  that  the  soil  and  earth  of  said  Sixth 
and  Mill  streets,  adjoining  said  premises, 
formed  the  natural  and  necessary  support  of 
the  soil  and  earth  of  said  premises,  and 
formed,  together  with  the  soil  and  earth  of 
said  premises,  the  natural  and  necessary  sup- 
port of  the  soil  and  earth  in  said  alley  ad- 
joining said  premises,  and  formed,  together 
with  the  soil  and  earth  of  said  premises,  and 
the  soil  and  earth  of  said  alley  adjoining 
said  premises,  the  natural  and  necessary  sup- 
port of  the  soil  and  earth  immediately  to  the 
eastward  and  northeastward  of  said  alley  and 
premises ;  all  which  the  said  city  at  the  time 
of  the  commission  of  said  grievances,  and  at 
all  times,  well  knew.  (5)  That,  after  the 
making  of  the  improvements  mentioned  in 
the  third  paragraph  of  this  complaint,  said 
city  ipvded  said  Mill  street,  and  so  carelessly, 
negligently,  and  unskillfully  excavated  the 
son  and  earth  in  said  Mill  and  Sixth  streets, 
adjoining  said  premises  of  plaintiff,  and  so 
carelessly,  negligently,  and  unskillfully  left 
sa<^  excavation  without  any  proper  or  any 
means  of  support  for  the  soil  and  earth  of 
said  Dremises,  or  for  the  soil  and  earth  of 
said  alley  adjoining  said  premises,  or  for 
the  soil  and  earth  lying  immediately  to  the 
eastward  and  northeastward  of  said  allev  and 
premises,  that  all  the  soil  and  earth  of  said 
premises,  and  of  said  alley  adjoining  the 
same,  and  all  the  soil  and  earth  for  several 
hundred  feet  immediately  to  the  east  and 
northeast  of  said  alley  and  premises,  all 
forthwith  began,  and  thenceforth  hitherto 
have  continued,  and  still  continue,  and  will 
iodeflnitely  continue,  to  creep,  slide,  move, 
and  go  southwesterly  and  downwards  in  tlie 
direction  of  said  slope,  and  upon,  over, 
across,  and  off  of  said  premises  and  into  said 
Sixth  and  Mill  streets  and  Yesler  avenue,  in 
such  quantities  and  to  such  an  extent  that 
20  Lb  R.  A. 


much  more  and  many  times  more  soil  has 
long  ago  fallen  into  said  Sixth  and  Mill 
streets  out  and  off  of  said  premises  by  reason 
of  said  excavation  and  said  carelessness,  ne^* 
ligence,  and  unskillfulness  than  was  or  is 
sufficient  to  give  the  natural  slope  of  such 
earth  for  sucli  excavation,  and  in  such  man- 
ner and  to  such  an  extent  that  great  quanti* 
ties  of  soil  and  earth  have  come  and  are  com- 
ing upon  said  premises  out  of  and  off  of 
said  alley,  and  out  and  off  of  the  land  im- 
mediately to  the  eastward  and  northeastward 
of  said  alley  and  premises,  by  reason  of  said 
excavations  and  said  carelessness,  negligence* 
and  unskillfulness,  all  to  the  great  injury 
and  destruction  of  said  premises,  and  the  saia 
improvements  thereon,  and  to  the  damage  of 

glaintiff  in  the  sum  of  seven  thousand  seven 
undred  and  twelve  dollars  ($7,712;)  that 
such  creeping,  sliding,  moving,  and  going 
were  not,  nor  was  nor  is  any  of  the  same, 
caused  by,  or  in  any  measure  or  degree  caused 
by,  or  attributable  to,  the  weight  of  or  other- 
wise to  said  buildings  or  improvements,  or 
any  thereof,  or  any  part  thereof.* 

This  pleading  presents  the  question  wheth- 
er, before  the  constitution,  a  municipal  cor- 
poration was  liable  for  any  damage  caused 
by  its  having  taken  away  the  lateral  support 
from  lands  abutting  on  a  street  which  it  was 
grading.  Two  grounds  of  recovery  are  urged, 
viz. :  IPtnt,  the  damage  to  the  land  by  caus- 
ing it  to  slide  off ;  and,  teeandlpt  the  damage 
to  the  improvements  on  Uie  land.  If  this 
suit  were  between  private  persons,  the  first 
element  of  damage  would  be  recognized  as 

g roper  if  there  was  substantial  injury  done» 
ut  the  recognition  of  the  second  would  de- 
pend on  whether  there  was  negligence  on  the 
part  of  the  excavator  in  making  his  excava- 
tion. This  summary  of  the  rule  is  amply 
considered  and  explained  in  Oilmare  v.  I>m- 
eoU,  122  Mass.  199,  28  Am.  Rep.  812.  But 
the  respondent  objects  that  beoiuse  it  was 
engaged  in  a  lawful  opening  and  improving 
of  streets  it  cannot  be  held  liable  for  such 
injuries.  The  basis  of  this  claim  is  that 
such  injuries  are  what  the  courts  term  **  con- 
sequential,"  which  are  without  remedy. 
There  is  no  doubt  that  what  are  termed  ^con- 
sequentiar  injuries  are  by  most  of  the  courts 
held  to  be  remediless,  although  nearly  all  of 
the  courts  in  this  country  have  at  one  time 
or  another  regretted  the  existence  of  such  a 
rule,  and  that  they  could  not  under  the  law 
follow  the  decisions  of  the  supreme  court  of 
Ohio,  which  are  to  the  contrary.  Yet  we 
find  a  number  of  the  states  granting  relief 
in  cases  of  the  particular  character  of  the 
one  at  bar ;  and  although  they  are  sometimes 
loosely  denominated  ^consequential  inju- 
ries, "  the  fact  is  that  they  are  not  consequen- 
tial, but  direct,  injuries. 

Judge  Dillon,  in  his  Municipal  Corpora- 
tions, (6  991,)  says:  "Where  the  power  is 
not  exceeded,  there  is  no  implied  or  com- 
mon-law liability  to  the  adjacent  owner  for 
grading  the  whole  width  of  the  street,  and 
so  close  to  his  line  as  to  cause  his  earth  or 
fences  and  Improvemeats  to  fall ;  and  the 
corporation  is  not  bound  to  furnish  supports 
or  build  a, wall  to  protect  it.  The  abutting 
owner  has,  as  against  a  city,  no  right  to  the 
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lateral  support  of  the  soil  of  the  street,  and 
can  acquire  none  from  prescription  or  ]a})8e 
of  time."  He  also  sap  in  section  990: 
** There  Is  no  such  implied  or  oommon-law 
liability,  even  though  in  grading  and  level- 
ing the  street  a  portion  of  the  adjoining  lot, 
in  consequence  of  the  removal  of  its  natural 
support,  falls  into  the  highway." 

This  authority  is  strongly  relied  upon  by 
the  respondent  in  this  case ;  but  after  a  care- 
ful examination  of  the  citations  made  by  the 
learned  author,  while  we  do  find  his  text  is 
fully  sustained  in  very  numerous  cases  in 
England  and  in  this  country,  where  purely 
consequential  injuries  have  been  suffered, 
we  also  find  that  the  cases  which  he  cites  to 
support  the  proposition  that  the  abutting 
owner  has,  as  against  the  city,  no  right  to 
lateral  support,  do  not  sustain  him.  In  all 
these  cases  cited  it  was  either  the  inconven- 
ience of  access  caused  by  the  change  of  grade, 
or  the  necessity  of  going  to  expense  in  sus^ 
taining  the  weight  of  buildings  erected  upon 
the  abutting  owner's  land  close  up  to  the  line 
of  the  street,  that  was  the  ground  of  the  act- 
ion. No  one  of  them  was  maintained  for 
the  removal  of  the  lateral  support  of  the 
abutter's  land.  It  is  more  than  likely  that 
in  these  cases  no  damages  were  sought  for 
the  caving  of  the  land  itself,  because  the  act- 
ual damage  resulting  from  such  a  caving 
in  most  instances  would  be  but  little,  if  any- 
thing, more  than  nominal ;  but  where  the 
caving  or  sliding  is  as  extensive  and  material 
as  it  is  in  this  case,  and  knowledge  of  the 
nature  of  the  soil,  and  of  the  certainty  that 
it  would  cave  and  slide,  is  charged  upon  the 
city,  as  appears  by  the  complaint  in  this 
case,  it  would  certainly  be  a  great  hardship, 
indeed,  if  the  city  could  go  on,  with  gross 
recklessness,  to  remove  what  it  must  have 
seen  was  the  only  support  for  the  whole  hill- 
side. Knowledge  of  the  character  of  the 
soil,  and  of  its  certainty  to  cave  so  as  to 
materially  injure  the  beneficial  use  of  the 
land,  would  make  it  negligence  for  the  city 
to  go  on  with  its  work  without  providing 
means  to  resist  the  threatened  calamity. 

A  similar  view  was  taken  of  this  matter  in 
the  case  of  Keating  y.  Oineinnati,  88  Ohio  St. 
141,  48  Am.  Rep.  421,  where  the  facts  were 
almost  identical  in  every  particular  with 
those  at  bar.  That  case  was  decided  not 
alone  upon  the  authority  of  the  Ohio  cases, 
the  peculiarities  of  which  have  been  alluded 
to,  but  upon  thai  of  other  leading,  well-con- 
sidered cases,  particularly  that  of  Oilmare  v. 
DriseoU,  cit^  above.  The  same  court  had 
previously  held  in  Oineinnati  v.  Penny,  21 
Ohio  St.  499,  8  Am.  Rep.  78,  that  the  cor- 
poration was  not  liable  for  damages  to  build- 
ings caused  by  negligence  in  making  the  ex- 
cavation, where  their  weight  contributed  to 
the  injury.  See,  also,  the  very  recent  case 
of  Stearns  y.  BUhmmd,  88  Ya.  992.  In  that 
case  the  right  to  recover  was  extended  to 
buildings.  The  court  used  this  language: 
* 'Every  owner'of  land  is  entitled,  as  against 
his  neighbor,  to  haye  the  earth  stand  and  the 
water  dow  in  its  natural  condition.  .  •  . 
In  tlie  case  of  land,  which  is  fixed  in  its 
place,  each  owner  has  the  absolute  right  to 
have  his  land  remain  in  its  natural  condition, 
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unaffected  by  any  act  of  his  neighbor;  and 
if  the  neighbor  digs  upon  or  improves  his 
own  land  so  as  to  injure  this  right,  an  action 
may  be  maintained  against  him  without  proof 
of  negligence.'  Ana  although  this  natural 
right  does  not  extend  to  buildings  increasing 
the  downward  and  lateral  pressure,  and  there- 
fore, if  damage  is  done  to  them  by  digging 
in  the  adjoining  soil,  no  action  can  be  main- 
tained therefor,  unless  negligence  be  proved, 
yet  it  is  settled  by  the  recent  decisions  in 
England,  and  it  would  seem  clear  upon  prin- 
ciple, that  when  land  upon  which  there  are 
buildings  slides  or  subsides  by  reason  of  such 
digging,  and  the  buildings  are  in  conse- 
quence damaged  also,  and  their  weight  in  no 
way  contributed  to  the  result,  then  the  dum- 
\xQ^  done  to  the  buildings  may  be  taken  into 
consideration  in  estimation  the  damages." 
Bnmn  y.  Robins,  4  Hurlst.  £N.  186;  tytrot/an 
y.  KnatoUs,  6  Hurlst.  &  N.  454 ;  Lewis,  Em. 
Dom.  §^  109,  151. 

The  time  has  been  when  it  was  the  fashion 
of  courts  to  reganl  the  state  or  its  instruments 
(municipal  corporations)  as  in  some  way  su- 
perior in  their  right  to  do  mischief  to  the  in- 
dividual over  private  persons;  as,  for  in- 
stance, in  8t.  Louis  y.  Ourno,  12  Mo.  414, 
where  a  city  which  improved  a  street  under 
competent  authority  was  held  not  responsible 
for  any  damage  it  might  cause  by  defects  in 
the  plan  of  its  Improvement  whereby  masses 
of  water  were  thrown  upon  tlie  lands  of 
abutting  owners,  although  it  was  conceded 
that  if  the  plan  were  negligently  executed 
there  might  be  liability.  But  such  cases 
have  since  been  substantially  overruled,  as 
St,  Louis  y.  Oumo  was  expressly  overruled 
in  Thurston  y.  St.  Joseph,  51  Mo.  510,  on  the 
ground  that  the  casting  of  masses  of  water 
and  earth  upon  the  premises  of  an  abutting 
owner  is  a  taking  of  lands,  within  the  con- 
stitutional prohibition.  The  leading  case 
of  PutnpeUy  v.  Oreen  Bay  d  If.  Canal  Co., 
80  U.  S.  13- Wall.  166,  20  L.  ed.  557,  set  at 
rest  all  such  claims  on  the  part  of  public 
corporations,  and  is  of  especial  authority  in 
this  case,  the  facts  of  which  occurred  during 
our  territorial  existence.  Speaking  of  these 
consequential  injuries,  and  the  ruling  of 
courts  thereon,  the  court  said :  **  But  we  are 
of  opinion  that  the  decisions  referred  to  haye 
gone  to  the  uttermost  limit  of  sound  judicial 
construction  in  favor  of  this  principle,  (that 
is,  the  nonliability  for  consequential  inju- 
ries,) and  in  some  cases  beyond  it,  and  that 
it  remains  true  that  where  real  estate  is  act- 
ually invaded  by  superinduced  additions  of 
water,  earth,  sand  or  other  material,  or  by 
having  any  artificial  structure  placed  on  it, 
so  as  to  effectually  destroy  or  impair  its  use- 
fulness, it  is  a  taking,  within  the  meaning 
of  the  constitution,  and  that  this  proposition 
is  not  in  conflict  with  the  weight  of  judicial 
authority  in  this  country,  and  certainly  not 
with  sound  principle."  But  what  possible 
distinction  there  can  be  between  the  injury 
which  is  occasioned  by  casting  water,  earth, 
sand,  or  other  material  upon  one*s  land,  and 
having  the  entire  surface  of  the  land  dragged 
or  forced  away,  it  is  hard  to  compreliend. 
Wherein  is  the  one  less  a  ** taking**  than  the 
other?    Another  case  in  the  United  Statea. 
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^npreme  Conrt  is  that  of  NcrtJiern  Traiup, 
Co.  of  Ohio  V.  Chicago,  99  U.  8.  635,  25  L. 
«d.  886.  The  plaintiff  owned  warehouse 
property,  which  abutted  upon  La  Salle  street 
And  the  Chicago  river.  The  city,  in  build- 
ing a  tunnel  under  the  river,  excavated  the 
street,  and  erected  a  cofferdam  in  the  river, 
the  effect  of  which  was  to  cut  off  access  to 
the  warehouses  from  both  the  street  and  the 
river  during  the  time  the  work  was  in  pro- 
gress. This  injury,  and  certain  alleged  in- 
juries to  the  building,  by  reason  of  the  neg- 
ligent excavation,  were  sued  for.  It  will  be 
•observed  that  the  temporary  obstruction  of 
the  access  was  purely  a  consequential  injury 
'Which,  the  court  held,  there  could  be  no  re- 
covery for.  But  after  ruling  on  this  point 
against  the  plaintiff  the  circuit  court  charged 
the  jury  that  if  they  found  that  the  Injuries 
to  the  buildine  were  caused  by  the  negligent 
«nd  unskillful  manner  in  which  the  work 
was  done  by  the  city,  and  not  by  reason  of 
the  weight  of  the  building,  and  if  the  build- 
ing had  not  been  repaired  so  as  to  make  it  as 
Qseful  for  the  plaintiff's  purposes  as  it  was 
before  the  injuries  occurred,  then  the  plain- 
tiff would  be  entitled  to  such  damages  as 
would  make  it  as  useful  for  its  purposes.  On 
appeal  the  supreme  court  said  concerning  this 
charge:  ** There  was  evidence  at  the  trial 
that  during  the  progress  of  the  necessary  ex- 
cavation of  La  Salle  street  a  portion  of  the 
walls  of  the  plaintiff's  buildings  on  the  lot 
cracked  and  sunk.  This  was  caused  by  the 
caving  in  of  the  excavation  in  the  street,  the 
timbers  used  for  bracing  the  sides  having 
given  way.  .  .  .  We  think  this  instruc- 
tion was  entirely  right.  The  general  rule 
ma^  be  admitted  that  every  landowner  has 
a  Tight  to  have  his  land  preserved  unbroken, 
and  that  an  adjoining  owner  excavating  on 
bia  own  land  is  subject  to  this  restriction ; 
that  he  must  not  remove  the  earth  so  near  to 
the  land  of  his  neighbor  that  his  neighbor's 
soil  will  crumble  away  under  its  own  weigh 
and  fall  upon  his  land.  But  this  right  of 
lateral  support  extends  only  to  the  soil  in  its 
natural  condition. "  nurtton  v.  Hancock^  12 
Mass.  220,  7  Am.  Dec.  67. 

The  complaint  in  this  case  is  sufficiently 
specific  in  describing  the  acts  constituting 
the  alleged  negligence  through  which  the 
plaintiff  suffer^  injury  to  meet  the  require- 
ments of  good  pleaaing. 

The  judgment  mU  therefore  be  recereed,  and 
the  cause  remanded  for  trial. 

Anders*  CK,  J,,  and  Dunbar*  /.,  con- 


Hoytt  J. ,  dissenting :    (Filed  January  14, 

It  is  possible  that  the  complaint  of  which 
the  court  below  sustained  the  demurrer  could 
be  held  ffood  upon  the  ground  that  it  suffi- 
ciently charged  that  the  city,  in  prosecuting 
the  work  of  grading;  the  street,  did  so  negli- 
gently and  carelessly,  and  that  for  that  rea- 
aon  it  was  liable  to  the  plaintiff.  But  the 
majority  of  the  court  does  not  seem  to  have 

f^iven  any  force  to  this  particular  language 
n  the  complaint,  and  have,  in  their  discus- 
sion, treated  it  as  having  nimply  charged 


that  the  city  had,  in  grading  the  street,  re- 
moved the  lateral  support  from  plaintiff's 
lots,  to  such  an  extent  that  the  soil  thereof, 
in  its  natural  state,  slid  or  fell  into  the  ex- 
cavation  thus  made,  and  that  the  city  was 
liable  for  the  injury  occasioned  thereby,  by 
reason  of  its  having  thus  removed  such  lat- 
eral support.  The^majority  of  the  court  de- 
cides that  the  right  of  a  city  to  improve  its 
streets,  and  in  so  doing  change  the  surface 
thereof,  is  governed  by  the  same  rules,  as 
to  liability  for  injury  to  adjoining  property, 
as  is  a  private  owner  in  changing  the  surface 
of  his  lot.  This  is  the  principal  question 
discussed,  and  upon  which  the  case  is  de- 
cided. I  am  unable  to  agree  with  this  con- 
clusion. I  therefore  deem  it  necessary  to 
express  my  dissent  therefrom,  and,  as  I  view 
the  question  thus  decided  as  one  of  the  most 
important  ones  that  has  been  presented  to 
this  court  for  decision,  shall  at  some  length 
state  my  reasons  for  thus  dissenting. 

The  majority  of  the  court  seems  to  hold 
that  the  injury  to  property  of  a  jjrivate 
owner,  resulting  from  the  removal  of  its  lat- 
eral support,  is  a  direct,  and  not  a  conse- 
quential, one.  With  this  proposition  as  a 
basis,  an  argument  of  much  force  has  been 
built  up  in  favor  of  holding  cities  liable  for 
the  removal  of  such  lateral  support.  But 
even  with  this  basis  the  argument  is  not  con- 
clusive, as  will  be  hereafter  more  fully 
stated.  Many  considerations  must  control 
the  action  of  courts  in  establishing  the  proper 
rule  in  regard  to  the  question  under  consid- 
eration; and  it  by  no  means  follows  that, 
even  if  the  injury  in  question  is  the  direct, 
and  not  the  consequential,  result  of  the  act 
of  the  city  in  bringing  the  street  to  grade, 
the  city  ought  to  be  held  liable  for  damages 
occasioned  thereby.  In  my  opinion,  how- 
ever, the  injury  thus  done  to  the  lot  is  a  con- 
sequential, and  not  a  direct,  result  of  the 
grading  of  the  street.  As  I  understand  the 
rule,  a  direct  result  is  one  which  immediately 
and  necessarily  follows  the  act ;  that  a  con- 
sequential result  is  one  which  does  not  thus 
follow  the  doing  of  the  act.  If  in  every  case 
the  falling  of  the  soil  of  the  adjacent  lot 
followed  immediately  and  necessarily  upon 
the  removal  of  the  supporting  earth  in  mak- 
ing the  excavation,  there  would  be  a  greater 
reason  for  holding  that  it  was  a  direct,  and 
not  a  consequential,  result  of  such  removal. 
If  at  the  time  any  excavation  was  made  the 
adjoining  soil  necessarily  and  immediately 
slid  or  fell  into  the  excavation,  it  would,  in 
effect,  be  the  same  as  though  the  one  making 
the  excavation  had  directly  removed  the  soil 
on  the  adjoining  lot.  8uc1i,  however,  is  not 
the  ordinary  result  of  making  an  excavation. 
The  soil  may  be  such  that,  if  the  excavation 
extends  to  the  extreme  limit  of  the  street, 
that  of  the  adjoining  lot  may  never  slide  into 
the  excavation ;  and,  when  it  does  slide,  it 
seldom  or  never  does  so  to  the  full  extent 
that  it  eventually  will,  immediately  upon 
the  earth  being  removed  in  making  the  ex- 
cavation. It  is  no  doubt  true  that  in  some 
instances  the  nature  of  the  soil  might  be  such 
that  that  of  the  adjacent  lot  would  fall  im- 
mediately upon  the  support  being  removed, 
but  such  is  not  usually  the  case;  and  tha 
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nature  of  the  injury  done  to  the  adjoining 
lot  cannot  be  controlled  by  such  exceptions 
to  the  general  rule.  It  would  not  do  for 
courts  to  hold  that  in  most  cases  the  injury 
occasioned  by  grading  was  consequential,  for 
the  reason  that  it  did  not  immediately  and 
necessarily  follow  from  the  act  done,  and  in 
special  c&ses,  where  it  did  so  follow,  that  it 
was  direct.  The  rule  established  in  regard 
to  the  matter  must  be  uniform,  or  questions 
of  fact,  in  each  particular  case,  of  such  nicety 
and  difficulty,  would  be  presented,  as  greatly 
to  embarrass  corporations  and  courts.  In  my 
opinion,  simply  as  a  question  of  principle, 
uninfluenced  by  the  decisions  of  courts, 
which  will  be  hereafter  noticed,  the  injuries 
resulting  to  a  lot  from  the  removal  of  the 
lateral  support  to  the  soil  thereof  must,  under 
the  general  rule  applicable  to  the  subject, 
be  held  to  be  consequential,  rather  than  di- 
rect Under  the  old  rules  of  pleading,  if 
the  result  could  be  said  to  be  direct  and  nec- 
essary, an  action  of  trespass  could  be  main- 
tained. Tet  in  my  opinion  no  lawyer  famil- 
iar with  the  common  law,  and  the  rules  of 
pleading  tliereunder,  would  have  thought  of 
oringing  trespass  against  one  who  hid  re- 
moved me  lateral  support  of  the  land  of  his 
client,  but,  instead  thereof,  would,  without 
hesitation,  have  brought  an  action  in  case. 
In  the  brief  ezamination  which  I  have 
been  able  to  give  to  this  particular  question, 
I  have  found  numerous  actions  in  cases  which 
have  gone  to  judgment,  for  injuries  of  this 
nature,  without  any  question  as  to  the  proper 
remedy  having  been  sought,  and  have  not 
found  a  single  case  where,  for  such  injuries, 
an  action  or  trespass  has  been  maintained. 
If  the  injury  in  question  is  consequential, 
and  not  direct,  then  it  is  clear  that  under 
the  provisions  of  the  constitutions  of  most 
of  the  states,  and  of  the  Constitution  of  the 
United  States,  the  city  would  not  be  liable, 
if  the  injury  resulted  from  work  done  by  the 
city  in  pursuance  of  authority  conferred  upon 
it  by  the  legislature.  It  is  universally  held 
that  such  corporations,  when  so  proceeding, 
are  not  liable  for  consequential  injuries. 
They  are  held  liable,  if  liable  at  all,  by 
virtue  of  a  provision  In  the  constitution  of 
the  state  where  the  question  arises  that  pri- 
vate property  shall  not  be  taken  for  public 
use ;  and  it  has  never  been  held  that  an  in- 
jury to  private  property,  consequent  upon, 
but  not  directly  flowing  from,  the  acts  of  the 
corporation,  constitutes  a  taking,  within 
such  constitutional  inhibition.  If  the  city 
is  1  iable  it  must  be  by  reason  of  the  rule  at 
common  law,  or  of  some  provision  in  the 
constitution  of  the  state  or  of  the  United 
States.  That  no  such  liability  existed  in 
England  at  the  time  we  took  from  her  the 
common  law,  is  too  clear  for  argument,  and 
is  in  fact  conceded  by  all.  There  is  no  con- 
stitutional or  legal  provision  that  has  any 
tendency  to  create  such  liability,  except  the 
one  that  prohibits  the  taking  of  private  prop- 
erty for  public  use  without  compensation. 
It  must  lollow  that,  whenever  the  injury  is 
such  that  it  does  not  constitute  a  taking, 
within  the  meaning  of  such  provision,  there 
can  be  no  compensation  had  therefor.  To 
hold  that  a  city,  in  changing  the  grade  of 
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its  street,  is  governed  by  the  same  rule  as  to 
resulting  damages  as  a  private  owner,  would 
be  to  deny  the  city  the  usual   protection 
awarded  an  agent  of  the  state  acting  in  pur- 
suance of  a  public  law.     A  private  person 
is  held  liable  in  numerous  instances  for  acta- 
which  would  create  no  liability  on  the  part 
of  the  public  at  large,  or  one  acting  under 
their  authority.    If  a  private  person  takes 
another  by  the  arm,  and  compels  him  to  go 
with  him,  against  his  will,  he  must  respond 
in  damages ;  but  an  officer  acting  under  the 
author itv  of  the  law  may  do  exactly  the  same 
thing  with  impunity.    Why  is  this?   Simply 
because  in  one  instance  a  person  is  acting  in 
his  own  bchalf,^and  is  held  responsible  for 
any  interference  with  the  rights  of  another, 
whereas  in  the  other  case  he  is  acting  as  the 
agent  of  the  state,  and  for  the  good  of  the 
public  generallv.    This  single  illustration 
will  show  the  distinction,  which  is  alwaja 
acknowledged  and  enforced  by  courts,  by 
which  one  acting  under  public  authority  fa 
protected,  where  one  acting  without  such 
authority  would  be  clearly  liable.    When  a 
city  proceeds,  in  pursuance  of  law,  to  grade 
one  of  its  streets,  it  is  acting  as  the  agent  of 
the  state,  and  in  pursuance  or  public  author- 
ity, and  cannot  be  held  liable  for  any  in- 
juries done  to  a  private  person,  unless  he  i» 
protected  against  such  injury  by  the  action 
of  the  legislature  or  by  the  constitution  of 
the  state.     That  this  rule  works  individual 
hardship  in  special  cases  is  imquestioned, 
but  so  does  every  rule  for  the  benefit  and 
protection  of  the  public     The  public,  as  a 
whole,  have  a  right  to  interfere  just  so  far 
witli  individual  rights  as,  in  its  judgment, 
is  necessary  for  the  public  good ;  and  such 
public  is  in  no  manner  responsible  to  private 
persons  for  damages  resulting  from  such  acta. 
Under  our  form  of  government,  this  public 
is  represented  by  its  legislature,  and  what- 
ever it  deems  necessary  for  the  public  good 
must  be  presumed  so  to  be.    Its  decision  m&y 
interfere  more  or  less  with  private  right; 
but,  so  long  as  the  constitution  is  not  vio- 
lated, there  is  no  other  remedy  than  that 
which  the  legislature    itself  may   provide. 
Instances  of  the  invasion  of  private  right  for 
the  good  of  the  public,  under  authority  of 
law,  for  which  there  is  no  redress,  are  very 
numerous,  and  need  not  be  cited,  as  they  will 
occur  to  all  who  give  the  matter  thought. 
It  may  be  stated,  as  a  general  proposition, 
that  private  rights  must  yield  to  public  re- 
quirements, and  it  rests  entirely  with  the 
Sublic  at  large  to  say  whether  or  not  the 
amages  resulting  from  such  yielding  shall 
be  compensated  for.    The  recognized  exist- 
ence of  this  power  in  thn  public  at  large,  aa 
represented  by  their  legislature,  unless  con- 
trolled, has  led  to  the  adoption  of  constitu- 
tions ;  and  to  the  extent  that  these  constitu- 
tions protect  private  rights  the  legislature 
is  restricted  from  interfering  therewith,  and 
to  no  greater  extent.    The  improvement  of 
roads  and  streets  is  an  absolute  necessity. 
The  state,  in  providing  therefor,  may  do  so 
directly,  or  may  delegate  its  power  to  vari- 
ous municipalities  created  for  that  and  other 
purposes,  in  aid  of  proper  government.     In 
the  prosecution  of  such  work  by  the  state,  or 
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bj  ite  properly  constituted  agents,  it  has  a 
right  to  proceed  in  a  reasonable  manner ;  and 
private  persons  whose  rights  may  be  injuri- 
ously affected  by  such  action  are  absolutely 
without  remedy,  excepting  such  as  may  be 
famished  by  the  constitution,  or  legislation 
hBd  thereunder.  And  when  we  look  at  the 
consequences  of  an  application  of  the  con- 
trary rule,  the  necessity  for  such  a  construe- 
tioiC  in  the  public  interests,  will  be  made 
clear.  If  the  doctrine  be  once  established 
that  the  same  rule  applies,  as  to  responsibil- 
ity for  lateral  support,  to  excayations  made 
bv  the  public  in  the  grading  of  streets  or 
highways  as  would  obtain  in  the  case  of  an 
excavation  made  by  a  private  owner  upon 
bis  property,  it  must  follow  that,  wherever 
an  excavation  is  so  made  that  any  appreciable 
amount  of  the  soil  of  the  adjoining  lot  slides 
or  falls  into  the  same,  an  action  for  damages 
will  lie;  and,  if  an  action. for  damages  will 
lie,  it  would  follow  almost  as  a  necessary 
conclusion,  that  until  the  same  had  been  reg- 
ularly ascertained,  and  tendered  or  paid,  the 
work  could  not  be  proceeded  with.  This 
would  compel  the  proper  authorities,  who 
had  control  of  the  streeto  within  the  cities, 
or  of  the  highwavs  outoide  thereof,  whenever 
they  desired  to  ao  any  work  thereon  which 
might  by  any  possibility  require  such  an  ex- 
cavation to  be  made  that  the  soil  of  an  ad- 
joining proprietor  might  fall  therein,  to 
detemnne  beforehand,  by  the  most  careful 
aurface  survey,  the  extent  to  which  such  ex- 
cavations would  be  made,  and  the  amount  of 
0oil  which  would  fall  from  the  adjoining 
lots  on  account  thereof,  and  show  the  same 
by  the  most  exact  profile  and  figures,  and 
have  Uie  damages  on  account  of  such  falling 
soil  determined  and  paid  before  they  pro- 
ceeded at  all  with  the  improvement,  or  else 
place  it  within  the  power  of  any  one,  the 
eoil  of  whose  loto  might  fall  into  such  ex- 
cavation in  the  least  material  degree,  to  stop 
the  work  until  such'proceedings  and  compen- 
sation could  be  had.  Such  a  course  would 
be  practically  impossible,  even  in  cities; 
and,  as  regards  highways  situated  outside, 
it  would  make  it  impossible  to  improve  the 
same  at  all  in  the  way  that  it  is  now  ordinar- 
ily done,  excepting  at  the  peril  of  having  the 
work  arrested,  at  such  a  time  during  its  pro- 
gress as  to  very  greatly  interfere  with  the 
riehts  of  the  public,  by  anv  private  owner 
who,  in  good  faith  or  bad  faith,  might  desire 
thus  to  take  advantege  of  the  fact  that  a  wag- 
on load  or  so  of  soil  from  his  lot  had  slidden. 
or  would  slide,  into  the  excavation  made,  or 
to  he  made,  in  the  progress  of  the  work.  The 
resulte  following  from  the  enforcement  of 
such  a  rule  would  be  so  burdensome  upon 
the  public  that  it  would  not  be  adopted  by 
the  courte  unless  compelled  so  to  do  by  an 
expression  of  the  will  of  the  public,  in  the 
constitution  or  legislation  thereunder,  so 
clear  that  it  would  admit  of  no  other  possi- 
ble construction.  It  is  one  of  those  cases 
where  private  interests  must  yield  to  those  of 
the  public.  As  a  general  rule  the  private 
interesto  which  would  be  thus  affected  are 
verv  small,  as  compared  with  the  burdens 
which  would  be  put  upon  the  public  by  their 
protection.    As  we  have  said  above,  cases  of 
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mat  individual  hardship  will  no  doubt 
happen,  but  that  is  ever  incident  to  a  stote 
of  society  where  the  rigbte  of  the  public 
must  be  held  to  be  paramount. 

What  I  have  said  above  has  been  upon  the 
theory  that  the  private  owner  had  received 
no  compensation  whatever  for  the  injuries 
which  he  might  sustein  by  reason  of  the 
grading  of  the  street.  In  my  opinion,  how- 
ever, he  must  be  held  to  have  received  full 
compensation  for  all  the  damages  incident 
thereto.  If  the  street  was  dedicated  to  pub- 
lic use  by  the  owner,  he  must  be  hela  to 
have  so  dedicated  it  for  the  use  of  the  pub- 
lic as  such  street,  and  must  have  contem- 
plated such  a  reasonable  improvement  thereof 
as  would  adapt  it  to  the  purposes  for  which 
it  was  designed.  This,  of  course,  would  in- 
clude such  a  change  in  the  surface  as  would 
best  adapt  it  to  the  public  use.  If  it  was 
purchased  of  a  private  owner,  he  knew  the 
purposes  for  which  it  was  so  purchased,  and 
m  fixing  his  price  therefor  could  protect 
himself  for  injuries  incident  to  the  proper 
use  thereof  for  the  purposes  for  which  it  was 
purchased.  If  it  was  token  bv  virtue  of 
the  right  of  eminent  domain,  the  damages 
awarded  upon  such  toking  must  be  held  to 
cover,  not  only  the  valuation  of  the  land 
token,  but  also  the  incident  damages  result- 
ing from  ite  proper  use  for  the  purposes  for 
which  it  was  token.  It  will  thus  be  seen 
that,  in  whatever  manner  the  public  has  ob- 
toined  the  right  to  the  use  of  the  street,  the 
owner  has  been,  or  might  have  been,  fully 
protected  from  damages  incident  to  the  im- 
provement thereof,  and  if,  whenever  the  sur- 
face is  changed,  he  is  allowed  to  recover 
damages,  it  will  be  for  the  same  elemento 
which  were,  or  might  have  been,  taken  into 
consideration  at  the  time  the  property  was 
originally  acquired  for  public  use.  Upon 
principle,  then,  I  am  of  the  opinion  that  a 
private  owner  should  be  held  to  have  no  rem- 
edy, as  against  the  public,  proceeding  dili- 
gently in  the  matter  of  the  improvement  of  a 
street,  for  injuries  done  to  his  property  by 
removal  of  ito  lateral  support. 

I  shall  now  proceed  to  discuss  the  question 
in  the  light  of  the  authorities  upon  the  sub- 
ject. They  are  very  numerous,  and  I  shall 
not  attempt  to  review  all  of  them ;  but  the 
importonce  of  the  question  is  such  that  I 
deem  it  prooer  to  call  special  attention  to 
some  of  the  leading  cases.  However,  before 
proceeding  to  a  detoiled  examination  of  the 
cases  bearing  upon  the  question,  I  desire  to 
say  a  few  words  in  reference  to  the  cases  cited 
by  the  majority  of  the  court  as  sustoiniog 
the  doctrine  announced  by  them.  And  first 
as  to  what  is  therein  said  in  reference  to  the 
language  used  by  Judge  Dillon  in  his  work 
on  Municipal  Corporations,  and  the  authori- 
ties cited  by  him  to  sustoin  the  text.  If  it 
is  meant  by  vphat  is  said  in  regard  to  this 
matter  Uiat  a  lar^e  number  of  the  cases  so 
cited  by  Judge  Dillon  were  not  lateral  sup- 
port cases,  then  the  criticism  is  true ;  but  if, 
m  what  is  said,  it  is  meant  that  the  cases  thus 
cited  were  not  of  such  a  nature  as  to  fully 
warrant  their  citotion  in  support  of  the  text, 
then  I  must  respectfully  dissent  from  the 
conclusion  in  that  regard.    I  have  carefully 
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examined  every  case  so  cited,  and  shall  here- 
after summarize  some  of  them.  I  desire, 
however,  to  here  state,  generally,  that,  as  I 
read  these  cases,  several  of  them  are  exactly 
in  point,  as  they  were  lateral  support  casefl. 
The  others  fully  support  the  principle  an- 
nounced hy  the  learned  writer  in  the  text. 
Those  of  them  that  were  not  exactly  in  point 
<;lte  those  that  are,  and  in  none  of  them  is 
there  the  least  intimation  that  a  different 
rule  would  have  been  announced  had  the  in- 
juries been  from  a  deprivation  of  such  lateral 
«uppoit,  instead  of  the  consequent  injuries 
under  discussion ;  and,  in  view  of  the  fact 
that  lateral  support  cases  were  so  cited,  it  is 
clear  that,  if  there  had  been  any  intention  on 
the  part  of  the  courts  deciding  such  cases  to 
distinguish  as  between  them  and  those  under 
consideration,  somethin/r  would  have  been 
said  upon  the  subject.  The  majority  of  the 
court  rest  their  decision  upon  this  criticism 
of  the  authorities  cited  by  Jv4jg6  Dillon,  and 
upon  the  authority  of  the  case  of  BUa/rn$  v. 
Bichmand,  88  Ya.  992,  which  seems  to  fully 
sustain  t-heir  yiews :  upon  the  cases  in  Ohio, 
«ome  of  which  likewise  sustain  them;  and 
upon  the  two  cases,  by  the  United  States 
Bupreme  Court  of  PumpeUy  v.  Qreen  Bay  d 
M.  Canal  Co.,  80  U.  S.  18  Wall.  166,  80  L. 
€d.  557,  and  Northern  Tramp,  Co.  of  Ohio  v. 
Chicago,^  U.  S.  635,  25  L.  ed.  886.  As  to 
the  last  two  cases,  it  is  not  claimed  that  ei- 
ther of  them  is  exactly  in  point,  but  simply 
that  they  have  a  tendency  to  sustain  the  views 
expressed.  In  the  general  review  of  the  cases 
upon  the  subject  under  consideration,  my 
conclusions  as  to  what  the  Supreme  Court 
of  the  United  States  has  decided  will  ap- 
pear. These  arc  the  only  cases  cited  which 
tend  to  support  the  contention  tliat  the  public 
is  liable  for  the  removal  of  lateral  support 
in  the  improvement  of  a  street,  and,  with 
the  exception  of  the  two  Minnesota  cases 
cited  hereafter,  are,  I  think,  all  that  can  be 
found  in  the  books.  Three  or  four  other 
cases  are  cited,  but  they  all  go  to  the  ques- 
tion of  the  liability  of  a  private  party.  The 
case  of  St.  Louis  v.  Ourno,  12  Mo.  414,  is 
also  cited,  but  only  for  the  purpose  of  stating 
that  the  same  had  been  overruled  by  the 
case  of  Thurston  v.  8t.  Joseph,  51  Mo.  510. 
But  that  such  is  not  the  case,  so  far  as  the 
question  at  bar  is  concerned,  will,  I  think, 
fully  appear  in  the  course  of  my  examination 
of  the  Missouri  cases. 

I  shall  now  proceed  to  a  somewhat  full  re- 
view of  the  authorities  upon  the  subject,  as 
I  find  them.  As  to  those  from  England,  it 
is  nut  necessary  that  a  review  should  be  had, 
as  it  is  conceded  that  tbev  assert  to  the  full- 
est extent  the  doctrine  of  nonliability  of  a 
city  for  injuries  like  those  under  considera- 
tion. In  tills  country  the  cases  are  so  numer- 
ous that  it  will  be  impossible  to  review  all 
of  them.  I  shall  therefore  state  somewhat 
fully  those  from  the  Suprenie  Conrt  of  the 
United  States,  from  the  state  of  New  York, 
and  from  a  few  of  the  other  states,  and  con- 
ient  myself  with  a  simple  reference  to  some 
of  the  otlicrs. 

The  majority  of  the  court  recognize  the 
special  application  of  the  decisions  of  the 
Supreme  Court  of  the  United  States  to  the 
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question  under  oonsideratton.    I  also  think 
such  decisions  not  only  of  special  force,  but, 
in  view  of  the  fact  that  this  controversy  arose 
during  oar  territorial  period,  I  think  that 
such  decisions  should  absolutely  control  ours. 
From  my  investigation  of  such  cases,  I  think 
the  doctrine  of  "nonliability,  as  I  am  con- 
tending for  it,  has  been  fully  recotrnized  and 
decided  by  said  court.    The  case  of  PumpeUp 
T.  Oreen  Bay  dt  M,  Canal  Co. ,  supra,  is  re- 
lied upon  as  establishing  a  contrary  doctrine, 
but  I  am  unable  to  so  interpret  this  case.     If 
the  question  at  bar  had  never  been  decided 
by  this  court  at  the  time  the  opinion  was 
rendered,  there  might  be  some  ground  for 
such  contention,  but  the  langua^  used  in 
that  opinion  must  be  interpreted  m  the  light 
of    decisions  theretofore    rendered    by   the 
court.     If  it  had  been  intended  in  any  man- 
ner to  overrule  the  former  decisions,  it  would 
have  been  so  stated  in  the  opinion.     In  the 
case  of   Gosder  y.    Qeorgetoum,    19  U.  S.  6 
Wheat.  698,  6  L.  ed.  889,  this  question  was 
before  the  court;  and  with  very  slight  dis- 
cussion the  court  held  that  for  damages  like 
those  in  the  case  at  bar  the  city  was  not  lia- 
ble ;  and  the  main  discussion  in  the  case  was 
as  to  the  question  whether  or  not  the  city, 
in  doing  the  work,   was  prooeeding  under 
proper  authority.     In  the  case  of  Snith  v. 
Washington,  61  U.  8.    20  How.    135,  16  L. 
ed.  858,  there  was  a  full  discussion,  and  the 
facts  in  the  case  called  for  a  decision  of  the 
exact  question  at  bar ;  and  the  court,  in  re- 
fusing any  relief  to  the  plaintiff,  ^o  into  a 
general    discussion  of   the    principles    in- 
volved,  and  cite    numerous  authorises  in 
support  of  their  conclusion,  amone  which 
are  the  leading  ones  from  New   York  and 
Massachusetts,  which  specially  apply  to  the 
doctrine  of  nonliability  of  a  city  tor  the  re- 
moval of  the  lateral   support  to  adjoining 
property  in  the  course  oi  the  work  of  re- 
ducing its   streets  to  a  proper  grade.     In 
view  of  what  has  been  decided  in  these  cases, 
the  decision  in  the  case  under  consideratioa 
must  be  confined  to  the  facts  t>efore  the  court, 
and  to  the  holding  necessary  to  the  decision 
of  the  case,  which  was  that  the  actual  inva- 
sion of  the  property  of  the  adjoining  pro- 
prietor  by  the  Hooding  thereof  was  a  taking, 
within  the  meaning  of  the  constitution  of  the 
state  of  Wisconsin.    This  would  be  clear,  in 
my  opinion,  if  we  had  no  further  light  upon 
the  question ;  and  when  examined  in  the  fur- 
ther light  disclosed  by  the  opinion  of  said 
court  in  the  case  of  Northern  Transp.  Co.  of 
Ohio  V.  Chicago,  supra,  I  cannot  see  how  there 
can  be  left  any  doubt  as  to  such  having  been 
the  full  extent  to  which  the  court,  in  that 
case,  intended  to  go.    In  the  last-named  case 
the  court  lays  down  the  general  doctrine  that 
in  grading  its  streets  the  city  is  the  agent  of 
the  state,  and  performing  a  duty  imposed 
upon  it  by  the  legislature,  and  that  if  it 
acts  within  its  jurisdiction  it  is  not  liable 
for  consequential  damages,  and  cites,  amon^ 
other  cases,  several,  where  the  question  of 
lateral  support  was  the  only  one  involved, 
without  any  attempt  to  discriminate  as  be- 
tween such  cases  and  those  where  the  injury 
complained  of  is  conceded  to  have  been  con- 
sequential.   In  said  casei  the  former  one,  of 
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Pumpdly  ▼.  GretH  Bay  A  M,  Oanal  Co,,  is 
to  s  certain  extent  reviewed ;  and  it  is  stated 
tha^  the  doctrine  announced  in  said  last- 
named  case  pr^ents  the  extremest  qualiflca- 
tion  of  the  doctrine  of  nonliability  to  be 
found  in  the  books.  If  to  hold  the  corpora- 
tion liable  for  the  actual  flooding,  and  thus 
•ubstantially  taking  the  lot  of  the  private 
4>wner,  is  the  extremest  qualification,  it  must 
follow  that  the  liability  for  lateral  support 
is  not  within  the  qualification  of  the  rule  of 
nonliability,  as  recognized  by  tiiis court. 

In  the  state  of  New  York  '  this  question 
was  first  decided  by  the  court  of  appeals  in 
thecafleofi2a<2(;;<^v.  Brooklyn,  4N.  T.  195, 
<63  Am.  Dec.  857,  which  was  an  action  for 
lowering  the  grade  of  a  street,  and  thus  re- 
moving the  lateral  support  to  plaintiff's  lot. 
by  reason  of  which  the  surface,  in  its  natural 
state,  fell  into  the  excavation.  The  opinion 
of  the  court  was  pronounced  by  that  distin- 
guished jurist,  Chief  Justice  Bronson ;  and 
after  a  most  elaborate  review  of  the  authori- 
ties upon  the  subject,  both  English  and 
American,  the  conclusion  was  reached  that 
for  such  an  injury  no  action  would  lie.  The 
decision  was  based  upon  two  grounds :  First, 
that  the  damages  complained  of  were  but 
an  incident  to  the  exercise  of  legislative  au- 
thority, and  that  as  sudi  an  injury  was  not 
a  taking  of  the  property  of  the  private  owner, 
within  the  meaning  of  the  constitution  of  the 
state  of  New  York,  no  remedy  existed; 
second,  that  the  land  of  the  street  belongs  to 
the  corporation,  and  that  it  has  a  right  to  use 
it  as  it  sees  fit,  and  is  not  liable,  as  a  private 
owner  would  be,  for  consequential  damages. 
In  such  opinion  there  is  a  full  recognition  of 
the  occasional  hardship  of  the  rule ;  and  it  is 
evident,  from  a  reading  thereof,  that  the  court 
gave  the  matter  consideration  from  every 
standpoint,  and  without  hesitation  arrived  at 
the  conclusion  above  stated.  In  People  v. 
Green,  64  N.  Y.  606.  there  as  a  further  dis- 
cussion of  the  question,  and  the  general  rule 
that  injuries  from  a  change  of  grade  by  the 
proper  authorities  were  damnum  abfque  in- 
juna  was  fully  recognized.  But  damages 
were  allowed  in  that  case  upon  the  ground 
that  there  had  been  special  legislation  au- 
thorizing such  damages  to  be  recovered.  In 
Benedict  v.  Qaii,  8  Barb.  460,  the  rule  after- 
wards laid  down  in  Eadcliff  v.  Brooklyn  was 
fully  recognized  and  declared,  and  the  doc- 
trine was  so  extended  as  to  apply  the  rule  to 
a  turnpike  company,  which,  under  the  stat- 
ute, had  been  authorized  to  acquire  the  right 
of  the  public  in  the  highway.  The  case  of 
St.  Peter  V.  Benison,  58  N.  Y.  416,  17  Am. 
Rep.  258,  presented  the  question  of  the  lia- 
bility of  the  public,  in  the  prosecution  of 
its  work,  for  the  casting  of  stones  and  earth 
upon  the  premises  of  an  adjoining  proprietor. 
The  opinion  specially  recognizes  the  doctrine 
tberetoforo  announced  by  Uie  court,  and  by 
fair  inference  extends  the  rule  of  nonliability 
to  acts  of  the  kind  for  which  damages  were 
claimed  in  this  case,  but  holds  that  the  con- 
tractor for  the  work,  in  the  prosecution  there- 
of, was  not  an  a^ent  of  the  state,  and  there- 
fore was  not  entitled  to  protection  under  the 
rule.  The  case  of  WaddeU  v.  29ew  York,  8 
Barb.  05,  presented  substantially  the  same 
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question  as  to  the  nonliability  of  the  city  for 
work  done  upon  Its  streets  in  pursuance  of 
legislative  authority.  The  court  confirms  its 
former  rulings  upon  the  subject,  and  cites 
with  approval  the  case  of  Callender  v.  Mar$h, 
1  Pick.  418.  In  fact  it  is  clear  from  the 
opinion  in  this  case  that  it  was  practically 
conceded  by  all  parties  that  the  city  was  not 
liable  for  any  change  in  the  surface  incident 
to  bringing  the  street  to  the  first  grade  estab- 
lished oy  proper  authority;  the  whole  dis- 
cussion going  to  the  question  as  to  whether 
or  not  it  was  liable  for  a  change  from  such 
first  established  grade,  and  it  was  upon  this 
question  that  the  case  from  Massachusetts  was 
cited.  In  the  case  of  Glemence  v.  Auburn,  66 
N.  Y.  834,  the  court  allowed  a  judgment  for 
damages  for  injuries  to  the  plaintiff  caused 
by  an  irregularity  in  the  sidewalk  to  stand, 
but  did  so  upon  the  express  ground  that  the 
sidewalk  had  been  improperly  built,  and  not 
in  accordance  with  the  direction  of  the  proper 
authorities,  and  in  thus  deciding  fully  rec- 
ognized l^e  authority  of  the  cases  above  re- 
ferred to,  and  distinguished  this  from  them. 
The  case  of  Cogetoeil  v.  New  York,  N,  H.  <fc 
jgr.  R.  Go.,  108  N.  Y.  10,  67  Am.  Rep.  701, 
presented  a  somewhat  different  question  ;  but 
the  court,  in  deciding  the  same,  referred  with 
approval  to  the  case' in  4  N.  Y.,  and  dis- 
tinguished the  one  at  bar  therefrom.  In  the 
case  of  Heie»r  v.  New  York,  104  N.  Y.  68, 
the  general  doctrine  of  nonliability  was  fully 
recognized  and  reiterated. 

In  Massachusetts  the  doctrine  of  nonlia- 
bility for  such  injuries  as  those  under  dis- 
cussion is  fully  established.  The  first  case 
upon  the  subject  was  that  of  Callender  v. 
Marsh,  supra.  This  was  an  action  for  dam- 
ages for  lowering  the  grade  of  the  street,  by 
reason  of  which  the  lateral  support  was  taken 
away  from  plaintiff's  lot,  and  the  soil  thereof 
caused  to  fall  or  slide  into  the  excavation. 
In  a  most  exhaustive  opinion,  in  which  the 
question  is  discussed  upon  principle  and  in 
the  light  of  the  authorities  both  in  England 
and  America,  the  court  holds  that  the  action 
would  not  lie.  The  broad  doctrine  is  an- 
nounced that,  so  long  as  the  authorities  are 
proceeding  properly  in  the  amending  of  tlie 
grade  of  a  street,  they  are  not  liable  for  con- 
sequential damages,  and  that  damages  of  the 
nature  set  out  in  the  complaint  in  that  sction 
were  consequential,  and  therefore  not  action- 
able. The  argument  of  the  opinion  seems 
unanswerable,  and  shows  clearly  that  any 
other  rule  than  that  thus  laid  down  would 
be  destructive  of  the  rights  of  the  public,  as 
enjoved  from  the  remotest  time.  The  opin- 
ion further  shown  that,  though  there  may  be 
instances  where  the  rule  will  work  hardship, 
yet  that  such  will  not  be  the  fact,  as  a  gen 
eral  proposition.  It  holds  that  as  a  general 
rule  those  who  purchase  lots  bordering  upon 
streets  calculate  the  chance  of  such  elevations 
and  reductions  as  may  be  required  to  prepare 
such  street  for  use,  and  to  maintain  tlie  siime 
in  such  a  condition  as  the  public  exigencies 
may  require,  and  that  the  price  which  may 
be  paid  for  such  lot  is  usually  influenced  by 
such  considerations,  and  hence  no  injustice 
is  done  in  refusing  to  allow  compensation 
for  acts  which  must  be  held  to  have  beim 
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fairly  contemplated  at  the  time  of  such  pur- 
chase. It  is  true  that  in  this  case  a  part  of 
the  claim  for  damages  was  for  injuries  to  a 
building  situate  upon  the  lot,  but  that  fact 
does  not  seem  to  have  had  any  influence  upon 
the  opinion  of  the  court,  as  its  decision  is 
general,  that  for  removal  of  lateral  support 

filaintiff  has  no  remedy.  The  rule  estab- 
ished  bv  this  case  has  continued  to  be  the 
rule  of  decisions  in  said  state.  This  is  evi- 
dent from  several  cases  found  in  its  Reports. 
In  none  of  them,  so  far  as  I  have  been  able 
to  see,  was  the  question  afirain  directly  de- 
cided, for  the  reason  that  the  legislature, 
soon  after  the  decision  of  that  case,  enacted 
a  law  which  changed  the  rule.  However,  in 
the  case  of  Ber^anUn  t.  Wheeler,  8  Gray,  409. 
the  principle  of  such  nonliability  is  fully 
recognized  and  affirmed.  This  was  an  action 
for  injuries  occasioned  to  the  land  of  an 
abutter  by  acts  done  by  direction  of  the  sur- 
veyor of  highways  in  digging  a  watercourse 
in  the  highway ;  and  throughout  the  whole 
case  it  ia  assumed,  rather  than  decided,  that, 
if  such  surveyor  was  acting  within  the  au- 
thority of  the  law,  no  liability  would  exist 
The  question  mooted,  and  directly  passed 
upon,  was  as  to  whether  or  not  he  was,  in  the 

f prosecution  of  such  work,  acting  within  the 
ine  of  his  authoritv  as  a  public  officer.  In 
Brown  v.  LoweU,  8  Met.  1*^,  the  claim  of  the 
plaintiff  was  for  damages  occasioned  by  the 
diange  of  tile  grade  of  the  street  in  front  of 
his  lot;  and  the  court  decides  that  for  his 
remedy  he  must  look  to  the  statute  upon  the 
subject,  and  proceeds  to  discuss  at  some 
length  under  what  statute,  and  to  what  ex- 
tent, he  is  protected. 

In  the  state  of  Missouri  the  doctrine  which 
I  am  contending  for  has  always  been  recog- 
nized and  applied  by  the  courts.  In  the 
case  of  St.  Lmtie  t.  Oumo,  eupra,  the  ques- 
tion was  fully  examined  by  the  court,  and 
the  doctrine  of  nonliability  extended  so  as 
to  cover  the  flooding  of  the  lot  of  the  adja- 
cent proprietor.  That  this  case  was  caref  u  11  y 
considered  is  evidenced  by  the  opinion  of  the 
majority  of  the  court,  as  well  as  by  the  fact 
that  there  was  a  strong  dissenting  opinion  by 
one  of  the  Judges.  In  Taylor  v.  St.  Louie, 
14  Mo.  20,  65  Am.  Dec.  89,  the  question  was 
again  before  the  court,  and  the  case  above 
cited  affirmed,  and  the  case  of  Callender  v. 
Mareh,  eupra,  cited  Vfiih  approval.  In  Lam- 
bar  V.  St,  Louie,  15  Mo.  610,  the  doctrine  was 
approved  and  extended  to  the  case  of  a  ditch 
being  dug,  under  the  authority  of  the  city, 
to  carry  off  water  which  otherwise  would 
accumulate  to  the  detriment  of  the  city.  In 
the  case  of  Eoffman  v.  St,  Louie,  15  Mo.  651, 
the  general  doctrine  is  announced  and  applied 
to  (£e  case  of  a  regrade  of  the  street.  In 
Bchattner  v.  Kaiuae,  58  Mo.  162,  the  court 
again  asserts  the  general  doctrine  of  nonlia- 
bility for  work  done  by  authority  of  law, 
and  applies  it,  in  general,  to  the  work  of 
grading  streets.  The  particular  case  was 
one  of  great  individual  hardship,  but  the 
court  held  itself  unable  to  relieve  the  plain- 
tiff. In  the  case  of  InUer  v.  Springfield,  55 
Mo.  119,  17  Am.  Rep.  645,  the  doctrine  is 
extended  so  as  to  hold  that  plaintiff  could 
not  recover  when,  by  reason  of  a  change  in 
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the  Rrade  of  the  street,  the  surface  water  had 
been  cast  upon  his  lot.    In  the  decision  of 
this  case  the  court  seems  to  have  subttantially 
gone  back  to  the  doctrine  of  the  case  of  St. 
Louie  V.  Oumo,  eupra,  or,  at  least,  to  only 
have  qualified  that  doctrine  to  the  extent  of 
holding  that  where  a  stream  was  so  daaimed 
up  as  to  flood  the  lot  of  an  adjoining  pro- 
prietor, it  might  be  held  to  be  a  takings 
within  the  meaning  of  the  constitution,  but 
that  audi  was  not  uie  case  where  simply  the- 
ordinary  surface  water  was  cast  upon  his  lot. 
The  case  seems  to  have  so  qualified  the  de- 
cision of  the  court  in  ITiureton  ▼.  8t,  Joeeph, 
61  Mo.  510,  heretofore  mentioned,  as  to  ahow 
clearly  that  in  deciding  that  case  the  court 
did  not  intend  in  any  way  to  Qualify  the 
general  rule  theretofore  establiwed  in  the 
state, — that  for  damages  such  as  those  in  the 
case  at  bar  the  city  was  in  no  sense  liable. 
In  Weffmann  t.  Jefereon,  61  Mo.  66,  the  court 
announces  the  doctrine  of  nonl  lability  as  hav- 
ing been  so  well  established  in  that  state  as 
to  require  no  further  discussion.    In  the  case 
of  BroaduoeU  v.  Eaneae,  76  Mo.  218,  42  Am. 
Rep.  406,  the  doctrine  is  again  announced  ; 
but  it  is  held  that  the  actual  covering  of  the 
lot  of  the  plaintiff  by  tiie  city  with  earth, 
so  as  to  deprive  him  of  the  use  thereof,  ia  a 
taking,  within  the  meaning  of  the  Constitu- 
tion, and  therefore  outsioe  of  the  rule  of 
nonliability. 

In  the  state  of  Pennsylvania  the  rule  ba» 
become  too  well  established  to  require  fur- 
ther adjudication.    In  the  case  of  Oreen  v. 
Beading,  9  Watta,  888,  86  Am.  Dec.  127,  it 
was  directly  decided  that  the  city  was  not 
liable  for  damages  of  the  kind  in  question, 
unless  upon  an  allegation  and  proof  of  mal- 
ice, or  wanton  disregard  of  private  riffht,  io' 
the  prosecution  of  the  work.     In  O*0onnor^ 
V.  Pittelnirgh,  18  Pa.  187,  the  facU  were  that 
the  city  established  a  grade  in  a  certaizk 
street.     Plaintiff,  acting  upon  such  grade, 
constructed  a  church.    Tne  city  then  changed 
the  grade  in  such  a  manner  as  to  make  it 
necessary  to  take  down  and  rebuild   the- 
church.    The  particular  hardship  of  the  case- 
was  such  that  the  court  desired,  if  possible, 
to  find  a  remedy  for  the  plaintiff,  and  for- 
that  reason,  as  shown  by  the  opinion,  di- 
rected a  reargument.    Yet,  notwithstanding- 
such  wish  of  the  court,  it  was  forced  to  the 
conclusion,  after  the  most  elaborate  consider- 
ation of  the  entire  question,  in  which  a  large- 
number  of  cases  upon  the  subject  were  cit- 
ed,— many  of  which  were  pure  lateral  sup- 
port cases, — that  no  liability  was  incurred  by 
the  city.     In  Be  Bidge  Street,  Allegheny  Oity, 
29  Pa.  891,  it  was  decided  that  for  the  cutting- 
down  of  the  street  consequent  upon  the  re- 
duction of  the  grade,   and  thus  depriving^ 
plaintiff  of  the  lateral  support  to  his  lot,  no 
action  would  lie.     It  is  true  that  this  case 
presented  the  question  of  the  lot  burdened 
with  a  certain  structure ;  but  that  fact  does^ 
not  seem  to  have  impressed  the  court  at  all, 
and  its  decision  is  put  upon  the  same  ground 
as  that  of  the  cases  where  the  question  was 
presented  of  the  falling  of  the  soil  in  its  nat- 
ural state.     In  the  case  of  Poniiae  v.  Garter, 
82  Mich.  164,  Judge  Cooley,  with  his  usual 
thoroughness  and  wealth  of  knowledge  and 
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research,  rendered  a  most  elaborate  opinion, 
coTering  this  whole  subjec^  and  therein  an- 
nounced the  doctrine  of  nonliability,  not  only 
aa  applicable  to  the  original  grade,  but  as  to 
any  change  thereof  made  in  pursuance  of 
proper  authority.  He  dlscuases  the  question 
botn  upon  principle  and  in  the  light  of  au- 
thority, ana  specially  affirms  the  soundness 
of  those  cases  which  directly  announced  the 
doctrine  of  nonliability  for  the  removal  of 
lateral  support,  like  those  of  Rad^iff  t. 
Brooktyi^  'and  OaUendar  ▼.  Marth,  9uvra. 
Prom  this  opinion  it  is  clear  that  in  Mich- 
Iran  this  rule  obtains  in  its  fullest  extent. 
The  case  of  BusHrk  r.  Strickland,  47  Mich. 
3S9,  has  been  cited  as  tending  to  show  that 
the  contrary  rule  prerailed  in  Michigan,  but 
an  examination  of  the  opinion  will  show 
that  the  case  may  be  properly  enumerated 
among  those  supporting  the  rule,  for,  al- 
though it  was  held  in  mtA  case  that  plaintiff 
could  recover,  it  was  solely  upon  the  ground 
that  the  place  in  which  the  excavation  was 
made  was  not  a  public  street 

It  will  only  be  necessary  to  refer  to  one  or 
two  cases  to  uiow  that  the  rule,  in  Its  fullest 
force,  obtains  in  Illinois.  The  case  of  Mur- 
phy V.  Chicago,  2»  111.  279,  81  Am.  Dec.  807, 
was  most  elaborately  briefed  by  the  respect- 
ive counsel ;  but  the  court  contented  itself 
with  the  simple  statement  of  the  principles 
applicable  to  such  cases,  which  were  that  the 
city  could  do  anything  with  its  streets  which 
was  not  incompatible  with  the  ends  for 
which  the  streets  were  established,  and  that 
if,  in  so  doing,  it  acted  with  prudence,  it 
would  not  be  liable  for  damages.  In  the 
case  of  BoberU  v.  Chicago,  26  111.  249,  the 
^neral  doctrine  is  announced,  and  extended 
to  the  regrade  of  the  streets,  and,  further,  that 
the  courts  cannot  interfere  for  the  purpose  of 
determining  as  to  whetlier  or  not  the  grade 
adopted  is  me  best.  The  only  ground  which 
is  recoffnized  as  a  foundation  for  a  liability 
upon  the  part  of  the  city  is  the  want  of  rea- 
sonable care  and  prudence  in  the  prosecution 
of  the  work. 

In  Indiana  the  rule  is  the  same.  Maoy  v. 
Indianapolii,  17  Ind.  267,  decides,  in  general 
terms,  not  only  that  the  city  is  not  responsi- 
ble for  consequential  damages  in  grading  its 
streets,  but  that  it  may  change  such  grade, 
at  pleasure,  without  incurring  any  liability 
for  so  doing ;  and,  to  show  that  the  conse- 
<|uential  damages  which  it  is  talking  about 
include  those  for  taking  aw^y  Uie  lateral 
support  to  adjoining  lots,  it  cites  a  large 
number  of  cases  in  support  of  its  decision, 
many  of  which  were  cases  where  the  ques- 
tion of  lateral  support  was  directly  involved. 
Lafayette  v.  BtM,  19  Ind.  826,  decides,  gen* 
erally,  that  the  city  is  not  liable  for  conse- 
onential  damages  to  an  adjoining  proprietor. 
Vincennee  t.  &eharda,  28  Ind.  &1,  reaffirms 
the  general  doctrine  of  the  prior  Indiana 
cases,  and  cites  in  support  thereof  with  ap- 
proval, among  others,  the  case  of  Raddiff 
T.  Brooklyn. 

In  Georgia  the  principle  for  which  I  am 
contending  has  always  been  the  rule.  Bome 
v.  Omherg,  28  Ga.  46.  78  Am.  Dec.  748,  was 
an  action  for  damages  for  removing  the  lat- 
eral support  to  such  an  extent  as  to  cause  the 
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lot  of  the  plaintiff.  In  its  natural  state,  to 
slide  into  the  excavation;  and  the  court,  in 
most  direct  terms,  holds  that  for  such  an  act 
on  the  part  of  the  city  no  action  will  lie. 
The  only  ground  of  liability,  under  the  de- 
cision, would  be  that  the  work  was  done 
maliciouslv,  or  in  wanton  disregard  of  the 
rights  of  the  plaintiff.  BoU  v.  Augusta,  84 
Ga.  826,  announces  the  general  doctrine  of 
nonliabilitv  very  broadly,  and  directly  ap- 
proves of  the  case  of  Bome  t.  Omberg,  supra, 
and  extends  the  doctrine  so  as  to  hold  that 
the  city  is  not  liable  for  permitting  a  rail- 
road company  to  construct  and  use  a  railroad 
track  along  the  street.  In  Mitchell  t.  Bome, 
49  Ga.  19,  15  Am.  Rep.  669,  the  court  ap- 
proved the  charge  of  me  lower  court,  that 
^'the  mayor  and  city  council  of  Rome  may 
flrade  down  the  street  whenever  in  their  judg- 
ment the  public  interest  re<;mires,  and  go 
even  to  the  line  of  the  street,  out  they  must 
do  their  work  in  a  skillful  and  careful  man- 
ner, so  as  not  to  unnecessarily  endanger  the 
property  of  contiguous  landowners.  If  the 
work  is  thus  done,  no  liability  is  incurred.* 

In  Connecticut  the  rule  is  unquestioned. 
In  the  case  of  Hew  Haten  v.  Sargent,  88  Conn. 
50,  9  Am.  Rep.  860,  the  court  fully  consid- 
ered the  question,  after  elaborate  argument, 
and  held  that  the  doctrine  extended  to  the 
improvement  of  highways  in  the  country, 
ana,  for  obvious  reasons,  more  clearly  to  that 
of  streets  in  cities.  The  case  of  Skinner  v. 
Hartford  Bridge  Co.,  29  Conn.  528,  though 
not  exactly  in  point,  fully  recognizes  the 
principle  afterwards  announced  in  the  case 
above  cited. 

The  case  of  Benden  ▼.  Nashua,  17  N.  H« 
477,  shows  that  the  rule  was  recognized  at  an 
early  date  in  the  state  of  New  Hampshire. 
The  exact  point  decided  in  this  case  was  that 
no  action  would  lie  against  the  city  for  dam- 
ages arising  from  the  raising  of  a  highway, 
but  the  cases  cited  bv  the  court  show  clearij 
that  a  like  rule  would  have  been  applied  if 
it  had  been  a  case  of  the  removal  of  lateral 
support.  This  rule  may  have  been  qualified 
bv  subsequent  decisions  in  that  state.  One 
01  the  later  cases  we  shall  hereafter  review, 
as  being  among  those  which  may  be  fairly 
cited  as  against  the  proposition  for  which 
we  are  contending. 

A  single  case  from  Maine  will  clearlv  show 
the  recognition  by  its  courts  of  the  rule.  In 
Howy  V.  Mayo,  48  Me.  822,  the  court  not 
only  decided  that,  without  the  aid  of  a  stat- 
ute, no  action  would  lie  for  the  removal  of 
lateral  support  by  the  city,  but  further  de- 
cided that  the  statute  in  that  state  authoriz- 
ing the  recoveiT  of  damages  in  the  case  of 
the  alteration  of  the  street  did  not  apply  to  a 
change  of  grade. 

In  Wisconsin  the  rule  obtains  to  its  fullest 
extent.  In  the  case  of  Alexander  v.  MU^ 
waukee,  16  Wis.  248,  the  court,  after  a  careful 
consideration,  arrived  at  the  conclusion  that 
for  consequential  injuries  resulting  from 
the  improvement  of  the  street  there  was  no 
remedy.  In  the  course  of  the  decision  the 
rule  existing  in  Ohio  is  commented  upon, 
and  it  is  said  that  such  rule  seems  to  be 
founded  upon  considerations  of  natural  ius- 
tice,  but  that  the  law  is  too  well  settled  to 
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the  contrary  to  Justify  the  court  in  following: 
the  rule  there  laid  down.  See  b}bo  Pettigreio 
V.  Etanwtlle,  25  Wig.  223,  8  Am.  Reo.  60; 
and  WaUteh  v.  Manitowoc,  57  Wis.  9.  ~  This 
rule  has  been  fully  recognized  in  many  of 
the  other  states  of  the  union.  Bee  Plum  ▼. 
M(yrris  Canal  A  Ekg.  Oo.  10  N.  J.  Eq.  256 ; 
Methodist  Epitcopal  Church  t.  Wyandotte,  81 
Ean.  721 ;  Bennett  y.  New  Orleans,  14  L*. 
Ann.  120 ;  Rounds  ▼.  Murnford,  2  R.  I.  164 ; 
Cumberland  t.  Willison,  50  Md.  188 ;  Oreal  ▼. 
Keokuk,  4  G.  Greene,  .47. 

Cases  might  be  found  in  nearly  all  the  other 
states  supporting  the  same  proposition.  In 
fact,  this  rule  has  been  so  universally  rec- 
ognized in  the  United  States  that  until  yery 
recently  a  case  to  the  contrary  could  not  be 
found,  outside  of  the  state  of  Ohio.  This  is 
apparent,  not  only  from  the  inyestigation  of 
the  cases  upon  the  subject  by  the  different 
courts  which  have  had  the  matter  before  them, 
but  also  from  the  briefs  of  counsel  in  the 
presentation  of  such  cases.  In  some  of  them 
counsel  of  great  learning  and  diligence  have 
appeared  and  filed  briefs ;  and  in  nearly  or 
quite  all  of  them  it  has  been  conceded  that 
the  rule  of  nonliability  was  universal  in  this 
country,  with  the  single  exception  above 
stated.  The  contention  of  such  counsel  has 
been  contined  to  attempting  to  show  that  the 
Ohio  rule  was  more  consonant  with  natural 
justice  than  the  other,  and  that  for  that  rea- 
son the  court  should  follow  it  in  the  decision 
of  the  case  at  bar,  though  in  so  doing  it 
would  conceded ly  be  deciding  against  an  al- 
most universal  course  of  decision.  At  the 
present  time  the  courts  of  but  three  states  in 
the  Union  recognize  a  doctrine  which  will 
support  the  conclusion  of  the  majority  of  the 
court,  and  in  two  of  said  states  the  rule  which 
now  seems  to  prevail  there  is  of  recent  adop- 
tion. In  Ohio,  as  we  have  before  seen,  this 
rule  was  announced  at  an  early  day ;  but  the 
first  case  in  which  it  was  so  announced  bears 
evidence  of  but  slight  consideration  on  the 
part  of  the  court,  and  has  been  justly  criti- 
cised in  very  many  of  the  cases  in  the  other 
states  for  tiiat  reason.  The  other  cases  seem 
to  have  been  more  fully  considered  ;  but  they, 
to  a  great  extent,  rest' themselves  upon  said 
first-named  case,  which  did  not  go  to  the  full 
extent  of  some  of  the  later  cases  which  rely 
upon  it  as  the  reason  for  their  decision. 

The  supreme  court  of  Minnesota,  in  two 
cases,  has  decided,  generally,  that  the  pub- 
lic, in  such  matters,  have  no  greater  rights 
than  private  persons ;  but  the  cases  are  brief, 
and  give  evidence  of  but  light  consideration. 
Bee  O'Brien  v.  8t,  Paul,  26  Minn.  881,  38 
Am. Rep.  410;  Dyer  Y.8t.  Paul,2'7  Minn.  457. 

The  case  of  Steams  v.  Richmond,  supra,  in 
a  recent  case,  and  may  well  be  said  to  now 
rank  Virginia  upon  this  side  of  the  question. 

I  have  not  overlooked  the  case  of  Ettton  v. 
Boston.  C  dt  M.  12.  Co. ,  51  N.  H.  504,  12  Am. 
Rep.  147,  but  do  not  range  that  state  upon 
the  side  of  the  Ohio  rule,  for  the  reason  that 
the  question  decided  in  that  case  was  as  to 
the  liability  of  a  railroad  company  for  flood- 
ing the  land  of  an  adjoining  owner ;  and  for 
that  reason  the  opinion,  so  far  as  it  discussed 
the  question  at  bar,  was  pure  dicta.  Great 
learning  and  ability  are  shown  in  such  dis- 
cussion, and  it  ia  entitled  to  weight,   but,  | 
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being  dicta,  cannot  be  said  to  establish  a  rule 
for  Uie  state. 

It  will  therefore  be  seen  that  as  against  the 
array  of  authorities  above  cited,  and  many 
others  that  might  be  cited  to  the  same  effect, 
on  the  one  side,  there  are  cases  from  three- 
states  upon  the  other,  and  that  even  in  these 
states  the  rule  does  not  seem  to  be  any  too 
well  established.  Especially  is  this  true  as 
to  Ohio,  which  may  be  said  to  be  the  father 
of  the  rule,  as  in  the  later  cases  from  that 
state  there  has  been  a  tendency  to  somewhat 
modify  the  earlier  ones,  and  to  hold  that  for 
the  first  establishment  of  the  grade  damages 
could  not  be  recovered  under  the  same  cir- 
cumstances as  upon  a  change  thereof.  Not 
only  is  the  case  law  thus  nearly  all  upon  one 
side,  but,  when  we  come  to  examine  the 
views  of  text- writers,  we  shall  find  that  those 
favoring  the  rule  of  nonliability  as  greatly 
preponderate  as  do  the  cases.  Judge  Cooley,. 
m  his  work  on  Constitutional  Limitations,, 
and  Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  with  their  usual  ability,  main- 
tain the  rule  of  nonliability.  In  fact,  such 
seems  to  be  the  view  of  nearly  all  the  text- 
writers.  The  most  notable  exception  is  that 
of  Judge  Elliot,  in  his  work  upon  streets. 
He  lays  down  directly  the  contrary  rule  from 
that  announced  by  Judge  Dillon.  The  weight 
of  his  statement  Is  greatly  lessened,  however, 
by  the  fact  that  the  citation  of  cases  in  sup- 
port of  the  text  shows  conclusively  that  the 
learned  author  did  not  give  the  matter  full 
consideration.  He  so  cites  five  cases.  Two 
of  them — the  Minnesota  cases  above  referred 
to — sustain  the  text.  The  other  three  not 
only  do  not  sustain  the  views  expressed  in 
the  text,  but  may  fairly  be  cited  as  direct- 
ly opposed  thereto.  Bee  Richardson  v.  Ver- 
mont Cent,  R.  Co.  26  Vt.  465,  60  Am.  Dec. 
288;  Buskirk  y.  Strickland,  supra;  NortTiem 
Transp.  Co.  of  Ohio  v.  Chicago,  supra.  The 
want  of  full  consideration  is  shown,  not  only 
by  what  he  does  cite,  but  more  fully  by  what 
he  does  not.  If  full  consideration  had  been 
given  to  the  question,  it  Is  not  possible  that 
the  Ohio  cases  would  have  escaped  the  atten- 
tion of  the  learned  author.  Yet  not  one  of 
these  cases  is  cited. 

I  think  that  a  careful  review  of  all  that 
has  been  said  by  the  courts  and  by  learned 
authors  will  clearly  show  that  an  overwhelm- 
ing weight  of  authority  is  in  favor  of  the 
rule  of  nonliability.  Such  an  examination 
will  further  show  that  such  rule  docs  not,  in 
the  opinion  of  the  courts,  rest  entirely  upon 
authority,  but  is  fully  consonant  with  correct 

grinciples  applicable  to  the  subject-matter, 
esides,  in  this  state  there  has  been  full  legis- 
lative recognition  of  the  rule.  If  the  exist- 
ence of  the  rule  had  not  been  so  recognized, 
there  would  have  been  no  occasion  for  the 
enactment  of  the  law  making  cities  respon- 
sible for  damages  ^x^casioned  by  a  change  in 
the  grade  of  their  streets  after  the  same  had 
been  once  established.  This  legislation  not 
only  recognizes  such  rule,  but  shows  an  in- 
tention to  leave  it  in  full  force,  so  far  as  the 
grade  first  established  is  concerned.  In  my 
opinion,  the  judgment  of  the  lower  court 
should  be  affirmed. 

Rehearing  denied. 
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MICHIGAN  SUPREME  COURT. 


City  of  DETROIT 

V. 

FORT  WAYNE  &  BELLE  ISLE  R.  CO. 

(.. inch, >. 

1.  An  ordinaaee  requiring^  tickets  to  be 
kept  for  sale  upon  streets-cars  te  within 
A  re8er\'ation  of  power  to  make  such  rules  and 
reffulatioDs  from  time  to  time  as  may  be  deemed 
necessary  to  protect  the  interests,  welfare,  or  ac- 
oommodations  of  the  public. 

2.  An  ordinaAce  may  be  erood  in  pajrt* 
aJtbon^h  bad  in  parti  if  the  bad  parts  may 
be  elimiaated,  leaTlng  the  essentials  of  a  com- 
plete ordinance. 

8.  The  rule  that  ordinancee  must  be 
general  and  impartial  does  not  apply 

to  an  ordinance  requirinsr  a  street  railway  com- 
pany to  keep  tickets  for  sale  upon  its  cars,  where 
this  is  euactcd  by  virtue  of  a  reservation  of  pow- 
er in  a  by-law  under  which  the  company  biegan 
operations  and  which  partakes  of  the  character 
of  a  contract. 

4.  The  po^^er  to  require  a  street  rail- 
road company  to  sell  tickets  on  each  car 
inoludes  the  power  to  enforce  the  ordinanoe  by 
fine. 

(April  28. 1808.) 

APPLICATION  for  a  writ  of  mandamns  to 
compel  defendant  to  comply  with  the  con- 
ditions of  a  city  ordinance  requiring  it  to  sell 
tickets  on  its  cars.     Writ  granted. 
The  facts  are  stated  in  the  opinion. 
Jdr.  John  J.  Speed  for  relator. 
Mr.  Edwin  F.  Conely  for  respondent 

McGrath,  J.,  delivered  the  opinion  of 
tile  court : 

Respondent,  b^  virtue  of  an  ordinance 
adopted  in  1865,  is  operating  a  street  railway 
in  the  city  of  Detroit,  and  this  is  an  appli- 
cation for  a  mandamus  to  compel  the  said 
company  to  comply  with  the  provisions  of 
an  ordinance  enacted  in  January,  1893,  re- 

2 airing  it  to  **  issue  and  sell,  by  its  con- 
actors,  or  their  duly  authorized  agents,  to 
persons  applying  therefor,  upon  each  and 
every  car  operated  by  said  company  wiUiin 
the  limits  of  the  city  of  Detroit,  tickets,  to 
be  good  for  transportation  over  the  entire 
route  of  said  company,  or  any  portion  there- 
of, traveling  continuously  either  way,  be- 
tween" certain  hours,  at  the  rate  of  8  tickets 
for  25  cents.  The  ordinance  contains  separate 
sections  making  each  day's  neglect  to  com- 
ply therewith  an  offense  punishable  by  fine, 
and  providing  for  the  collection  of  such  fine 
in  an  action  at  law.  Respondent,  as  as- 
signee of  the  Ft.  Wayne  &  Elmwood  Kail- 
way  Companv,  is  operating  a  street  railway 
under  an  ordinance  passed  January  81,  1865, 
and  the  amendments  thereto  since  enacted. 
The  rate  of  fare  was  originally  fixed  at  5 
cents,  but  by  an  amendatory  ordinance  psssed 


in  1889  it  was  provided  that  between  certain 
hours  said  company  should  issue  and  sell 
tickets  at  the  rate  of  8  tickets  for  25  cents. 
Respondent  accepted  that  ordinance,   as  it 
had  those  previously  enacted.     It,  however, 
refuses  to  accept  the  ordinance  enacted  in 
January,  1893,  or  to  comply  with  its  terms. 
It  answers  that  such  tickets  are  kept  for  sale 
at  certain  places ;  that  there  are  other  street- 
railway  companies  operating  railways  with- 
in the  limits'of  the  city  of  Detroit,  not  reg- 
ulated in  respect  of  tickets  by  this  or  any- 
other  ordinance,  and  sets  forth  the  following 
reasons  why  it  should  not  be  compelled  to 
comply  witii  the  provisions  of  the  ordinance : 
(1)  The  company  is  furnishing  the  tickets  in 
reasonable    quantities    and    in    reasonable 
places.     (2)  'The  ordinanoe  is   illegal  and 
void  in  this :     (a)  That  the  common  council 
of  the  city  of  Detroit  has  no  authority  to  pass 
any  such  ordinance ;  (b)  that  the  relations  of 
the  city  of  Detroit  with  the  respondent  are 
of  a  contractual  nature,  and  the  same  cannot 
be,  in  this  regard,  enforced  by  a  penal  or- 
dinance ;  (c)  that  the  ordinance  seeks  to  reg- 
ulate the  internal  and  business  affairs  of  the 
respondent ;  (d)  that  the  ordinance  is  penal, 
and  invalid,  because  it  undertakes  to  select 
one  individual  and  punish  him  for  a  viola- 
tion of  it ;  (e)  that  the  ordinance  is  unequal 
in  its  operation ;  (f)  that  the  ordinance  is  not 
a  proper  exercise  of  the  police  power  dele- 
gated to  the  municipality.      The  Ft.Wayno 
&  Elmwood  Railway  Company   was  organ- 
ized  in   July,    1865,    under  chapter  94  of 
Howell  *s  Statutes.     Said  act  was  subject  to 
amendment,  and  in  1867  the  following  sec- 
tion was  added  thereto:    **A11  companies  or 
corporations  formed  for  such  purpose  shall 
have  the  exclusive  right  to  use  and  operate 
any  street  railways  constructed,  owned,   or 
held  by  them  :   provided,  that  no  such  com- 
pany or  corporation  shall   be  authorized  ta 
construct  a  railway  under  this  act  through 
the  streets  of  any  town  or  city  without  the 
consent  of  the  municipal  authorities  of  such 
town  or  city,  and  under  such  regulations  and 
upon  such  terms  and  conditions  as  said  au- 
thorities may  from  time  to  time  prescribe: 
provided,    further,   that  after  such  consent 
shall  have  been  given  and  accepted  by  th» 
company  or  corporation  to  which  the  same 
is  granted,  such  authorities  shall  make  no 
regulations  or  conditions  whereby  the  right* 
or  franchises  so  granted  shall  be  destroyed  or 
unreasonably  impaired,  or  such  company  or 
corporation  be  deprived  of  the  right  of  con- 
structing, maintaining,  and  operating  such 
railway  in  the  street  in  such  consent  or  grant 
named,  pursuant  to  the  terms  thereof."    The 
ordinance  of  1865,  under  which  said  company 
began  operations,   contained  the  following 
reservation,  which  is  still  in  force :    **  It  is 
hereby  reserved  to  the  common  council  of  the 
city  of  Detroit,  the  right  to  make  such  fur- 
ther rules,   orders,    or  regulations  as  may 


Note.— For  a  case  very  similar  to  the  above,  eee  i  of  TMUBsengrers  by  street  railroads  Including  tfa» 
8ternberir  v.  State  (Neb.)  19  L.  B.  A.  670,  to  whioh    reffulation  of  fares. 
Is  appended  a  noU  on  regulation  of  the  carriage  i 
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from  time  to  time  be  deemed  necessary  to  pro- 
tect the  interest,  eafet^r,  welfare,  or  accom- 
modation of  the  public  in  relation  to  said 
railway.*  In  the  absence  of  this  reservation 
in  the  ordinance,  it  could  not  be  said  that 
the  rights  and  franchises  of  the  respondent 
are  destroyed  or  unreasonably  impaired  by 
the  requirement  soufi^ht  to  be  enforced ;  but, 
independently  of  this  statutory  provision, 
the  reservation  contained  in  the  ordinance 
itself,  viz.,  "to  make  such  further  rules  and 
regulations  as  may  from  time  to  time  be 
deemed  necessary  to  protect  the  interest, 
welfare,  or  accommodation  of  the  public," 
certainly  includes  the  right  to  enact  an  or- 
dinance providing  that  the  company  shall, 
for  the  accommodation  of  the  public,  keep 
tickets  for  sale  upon  its  cars.  Ordinances 
containing  grants  are  construed  liberally  in 
favor  of  t£e  i>ublic.  It  cannot  be  contended 
that  the  relation  created  by  the  ordinance  is 
contractual,  and  at  the  same  time  that  the  res- 
ervation was  of  the  right  to  enact  police  reg- 
ulations only.  The  right  to  exercise  police 
power  exists  independent  of  the  reservation, 
and  could  not  be  bartered  away.  The  con- 
tract is  not  unilateral,  intended  as  a  shield 
for  respondent  alone. 

The  right  of  a  municipality,  under  the 
statute,  to  refuse  its  consent  to  the  operation 
of  a  street  railway  in  its  streets  is  an  abso- 
lute one,  and  its  power,  in  the  first  instance, 
to  impose  conditions,  is  unlimited.  The 
nature  of  the  conditions  imposed  does  not  de- 
pend upon  other  grants  of  power.  Respect- 
ing the  imposition  of  further  conditions  after 
consent  given,  it  is  only  necessary  that  Uie 
municipality  keep  within  the  scope  of  the 
reservation.  In  the  recent  case  of  Sternberg 
T.  State  (Neb.)  19  L.  R.  A.  670,  a  similar 
ordinance  was  sustained  under  general  pro- 
visions subjecting  the  company  "to  all  rea- 
sonable regulations  in  the  construction  and 
use  of  said  railway  which  may  be  imposed 
by  ordinance,"  and  empowering  the  munici- 
pality "to  fix  and  determine  the  fare 
charged. "  The  court  held  that  the  power  to 
fix  rates  of  fare  necessarily  carried  with  it 
all  incidents  necessary  to  carry  the  power 
into  oftect.  "A  street  railway  has  no  de- 
pots. Its  stations  are  the  street  comers,  and 
its  business  with  the  public  is  conducted  on 
its  cars ;"  and  that  it  was  not  unreasonable 
to  require  the  compan^r  to  sell  its  tickets  at 
its  place  of  doing  business.  In  SatUh  Cov- 
ington d:  C.  St.  R,  Co,  V.  Berry  (Ky.)  15 
L.  R.  A.  604,  it  was  held  that  an  ordinance 
reauiring  a  streetcar  company  to  put  a  driver 
ana  conductor  on  each  car  was  a  proper  ex- 
•ercise  of  the  city's  police  power,  and  not  an 
impairment  of  the  company's  rights,  not  be- 
ing unreasonable  or  oppressive.  See  also 
JPrankford  d  P.  Base.  R.  Co,  v.  Philadelphia, 
^8  Pa.  119.  In  the  present  case  the  power 
exercised  was  that  reserved  in  the  original 
grant. 

The  only  question  that  remains  is  whether 
or  not  the  i^enal  provisions  of  the  ordinance 

20  L.B.A. 


can  be  sustained.  Even  if  invalid,  the  other 
provisions  of  the  ordinance  do  not  nccessari  \j 
fall  with  them.  It  is  well  settled  that  an 
ordijianoe  may  be  good  in  part,  although 
bad  in  part.  It  is  only  necessary  tliat  the 
good  ana  bad  parts  be  so  distinct  and  ind^ 
pendent  that  the  invalid  parts  many  be  elimi- 
nated, and  that  what  remains  contains  all 
the  essentials  of  a  complete  ord inance.  Di  1 1« 
Hun.  Corp.  %  421 ;  StaU  y.  Hardy,  7  Neb. 
877;  St,  LouU  y.  St.  Louie  R  &.  89  Mo. 
44,  and  14  Mo.  App.  221.  The  general  rule 
is  that  ordinances  i^ould  be  general  in  their 
nature,  and  impartial  in  their  operation. 
Ordinances,  however,  containing  grants,  are 
of  necessity  several  and  independent  of  each 
other.  The  conditions  imposed  and  require- 
ments exacted  are  necessarily  different,  de- 
pending upon  many  and  varied  considera- 
tions. These  ordinances  are  adapted  to  tiiese 
varying  conditions  and  circumstances.  An 
ordinance  prohibiting  a  particular  railroad 
corporation  by  name  from  running  locomo- 
tives by  steam  on  a  specific  street  does  not 
contravene  the  principle  stated.  Richmond 
F.  <fe  P.  R.  Co.  V.  Richmond,  96  U.  S.  521. 
24  L.  ed.  734.  It  does  not  follow  that  a 
like  reservation  is  contained  in  every  other 
railway  ordinance.  While  it  is  true  that  or- 
dinances of  this  class  have  been  held  to  par- 
take of  the  nature  of  contracts,  yet  they  are 
none  the  less  by-laws,  and  have  the  force  and 
effect,  in  favor  of  the  municipality,  and 
against  persons  bound  thereby,  of  laws 
passed  by  the  legislature  of  the  state.  The 
power  to  enact  an  ordinance  involves  all  the 
incidents  necessary  to  give  effect  thereto. 
The  charter  of  the  city  of  Detroit  (§  142) 
empowers  the  common  council  to  punish  the 
violation  of  any  ordinance  by  imposing  a 
fine.  Irrespective  of  this  express  authority, 
a  municipality  has  an  implied  power  to  pro- 
vide for  the  enforcement  of  its  ordinances  by 
reasonable  and  proper  fines.  1  Dill.  Mun. 
Corp.  §  838. 

The  reservation  in  an  ordinance  to  Impose 
further  conditions  involves  the  right  to  pro- 
vide for  the  enforcement  of  such  conditions 
in  the  manner  provided  by  law.  The  ap- 
plication of  the  rule  contended  for  to  this 
class  of  cases  would  prevent  this  method  of 
enforcement  of  any  condition  imposed  by 
virtue  of  a  reservation  of  this  character.  The 
common  council  having  the  power  to  impose 
the  condition  in  question  by  ordinance,  it 
has,  as  incident  thereto,  the  power  to  provide 
for  its  enforcement.  The  general  rule  above 
stated  must  be  held  to  apply  only  to  regu- 
lations, the  authority  to  enact  which  depends 
solely  upon  the  exercise  of  police  powers, 
and  not  to  conditions  imposed  by  an  ordi- 
nance, enacted  by  virtue  of  a  reservation  in 
a  by-law,  which  partakes  of  the  character  of 
a  contract. 

The  ordinance  is  therefore  valid,  and  HU 
lorii  of  mandamue  muei  ieeue  ae  prayed. 

The  other  Justices  concurred. 
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NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York,  «9  rd. 

Andrew  D.  BAIRD»  AppU., 

v. 

O.   Cochnm  BROOM  et  al.,  Superyison  of 
Kings  County,  BespU. 

038  N.  T.  «w) 

1*  AamemtHy  dlstriota  must  be  flrlven  aoi 
equal  number  of  inhabttajits  as  near- 
ly as  may  be  on  the  division  of  a  oounty  by 
toe  board  of  superWsozs  under  the  constitu- 
tion, which  prOYides  for  divisions  into  districts 
**  of  conveoient  and  contiguous  territory,**  when 
construed  with  the  preceding  provision  that, 
*-  the  members  of  aasembly  shall  be  apportioned 
amoofir  the  several  counties  of  the  state  by  the 
leglslatuie  as  nearly  as  may  bo  according  to  the 
number  of  their  respective  inhabitants,**  espe- 
dally  tn  view  of  the  long  established  policy  of 
the  state  in  favor  of  direct  representation  of  io- 
haUtants  as  distinguished  from  representa- 
tions through  corporations  of  a  quasi  political 
charater. 


2.  The  dlseretlon  to  be  ezeretsed  by 
the  board  of  saperriscirs  in  dividinfl^  a 
coonty  into  assembly  distriets  of  con- 
venient and  contiguous  territory,  keeping  each 
town  undivided  and  giving  each  district  as 
nearly  as  may  be  an  equal  number  of  inhablt- 
anti,  must  be  an  honest  and  fair  discretion 
arising  out  of  the  circumstances  of  the  case  and 
reasonably  affeoting  the  exercise  of  the  power  of 
equal  division. 

8.  The  prima  fifteie  presumption  of  a 
dve  and  proper  discharge  of  an  oflU 
cial  dnty  applies  to  the  division  into  assem- 
bly districts  by  supervisors,  even  where  they 
are  to  some  extent  unequal  In  population. 

4.  A  dewiation  Ik^m  equality  of  popu- 
lation in  the  division  of  a  county  into 
assen&bly  districts  in  order  to  be  held 
nnconstitntional  must  be  a  grave,  palpable, 
and  unreasonable  deviation,  such  that  when  the 
facts  are  presented  argument  will  not  be  neces- 
sary to  convince  a  fair  man  that  very  great  and 
whoUy  unnecessary  inequality  has  been  inten- 
tionally provided  for. 

h,  A  wold  attempt  to  divide  a  county 
into  assembly  districts  In  an  unconsti- 
tutional way  will  not  preclude  a  mandamus  to 
compel  the  board  of  supervisors  to  perform 
their  duty  legally  to  divide  the  county. 

(April  n,  1808.) 

APPEAL  by  relators  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Seo- 
ond  Department,  affirming  an  order  of  a  spe- 
cial term  for  Kings  Comity  denjing  a  writ  of 
mandamus  to  compel  defendants  to  divide 
Kings  County  into  assembly  districts  in  ac- 
cordance wllh  the  proTisions  of  the  Constitu- 
tion and  laws  of  the  state.    Beversed, 

Statement  by  Peckham*  J,: 

The  relators,  upon  affidavits,  moved  before 


Nor.— The  above  case,  although  deaUug  with 
the  action  of  a  county  board  of]  supervisors  and 
DOC  with  an  act  of  the  state  legislature,  Is  in  har- 
mony with  the  series  of  recent  dedslons  upon  ap- 
{•ortionment  acts.  While  following  the  general 
•ifictrines  of  the  prior  New  7ork  case  of  People  y. 
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the  special  term  of  the  supreme  court  held 
in  Brooklyn  in  August,  1892,  for  a  writ  of 
mandamus  against  toe  defendants,  command- 
ing them  to  forthwith  convene,  and  di- 
Tiae  the  county  of  KingA  into  assembly  dis- 
tricts in  the  manner  and  form  as  required 
and  contemplated  by  the  constitution  and 
statutes  of  the  state.  The  affidavits  upon 
which  the  motion  was  founded  showed, 
among  other  facts,  that  the  relators  were 
citizens  of  the  United  States,  and  for  more 
than  a  year  then  past  had  been  residents  of 
the  city  of  Brooklyn  and  of  the  county  of 
Kings,  designated  as  the  **  Fifth  A&sembly 
District, "  as  thereinafter  set  forth,  and  that 
each  was  a  duly  qualified  elector  in  that  dis- 
trict and  had  been  duly  registered  and  voted 
at  the  general  election  held  in  November, 
1891.  The  moving  papers  further  showed 
that  the  defendants  on  or  about  the  third 
Tuesday  in  July,  1892,  had  filed  a  certificate 
in  the  office  of  the  secretary  of  state,  and  in 
that  of  the  county  clerk  of  the  county  of 
Kings,  as  provided  for  by  the  terms  of  the 
Act,  chapter  897  of  the  Laws  of  1892,  bv  which 
ceitiflcate  it  appeared  they  had  divided  the 
oounty  of  Kin^  into  eighteen  assembly  dis- 
tricts, as  provided  for  in  that  act;  but  it 
was  alleged  that  the  defendants  had  not  fur- 
ther done  or  performed  the  obligations  im- 
posed upon  them  by  that  act  and  the  consti- 
tution of  the  state,  than  to  make  a  division 
as  already  stated.  The  papers  further  showed 
that  the  fifth  assembly  district,  of  which 
relators  were  residents,  had  been  so  consti- 
tuted by  the  defendants  as  to  contain  102,fr05 
inhabitants,  and  entitled  to  but  one  member 
of  assembly,  whereas  other  citizens,  by  ac- 
tion of  the  defendants,  were  made  electors  in 
other  assembly  districts  in  Kings  county, 
having  a  much  smaller  population, — one  of 
the  districts  having  only  81,685,  and  another, 
only  88,416,  and  that  the  first,  sixth,  and 
ninth  assembly  districts  formed  nnd  consti- 
tuted by  defendants  had  an  aggregate  pop- 
ulation of  but  99,868,  or  2,987  less  than  the 
fifth  assembly  district,  in  which  the  relators 
resided.  A  copy  of  the  certificate  filed  by  the 
defendants  in  the  office  of  the  secretaxy  of 
state  and  in  the  clerks'  office  of  Kings  county 
was  annexed  to  the  moving  papers.  The  fol- 
lowing is  an  abstract  thereof,  as  to  districts 
and  population: 

Population. 

mhward 81,«86      Othdlst 

Ut  and  2d  wards 83,416       1st  diet. 

8th  ward 84,767      ethdist. 

9th  ward 86,268       7th  dist. 

FtatblSfand  New  Utireoht::  f  ^-^  ^'^^  ^^ 

8d  and  4th  wards 80,021  2d  dist 

6th  and  11th  wards 44,443  8d  dtst. 

17th  ward 46,184  18th  dfst 

6th  ward 48.044  4th  dist. 

10th  ward 50,8a  8th  dist. 

22dward 60,498  16th  disU 

16th  ward 60,616  12th  dist. 

Kice.  16  L.  B.  A.  886, 186  N.  Y.  478,  it  differs  from  thai 
case  In  condemning  the  acts  complained  of  as  bein^ 
In  excess  of  any  discretion  conferred. 

See  also  Parker  v.  State  (Ind.)  18  L.  B.  A.  507,  and 
other  cases  referred  to  in  noU, 


See  also  22  L.  R.  A.  548;  31  L.  11.   A.    726. 


S2 

15th  and  18th  wards 

IStb  and  litti  wards 

28d  and  25th  wards 

SBth  and  28th  wards ) 

Flatlands  and  Gravesend..  f 

2lBtaDd27ib  wards 

7th,10th«and  20th  wards 


Kbw  Yobk  Coubt  or  Affealb. 


Apb., 


53,000 
58JS64 
88.566 


Uthdlst. 
lOtbdIst. 
16th  dist. 


88,708      18th  dlst. 

01.751     Uth  dJst. 
102.805      6th  dist. 


.  There  were  other  allegations  in  the  moying 
papers,  relating  to  certain  proceedings  of  the 
Bupervisors  and  of  the  common  council  as  to 
changing  boundaries  of  wards,  which  it  is 
not  necessary  to  here  repeat.  The  population 
of  Kings  county  appeared  by  the  last  census 
(1892)  to  have  been  995,276,  and  the  total 
citizen  population  868,988.  The  defendants 
admitted  that  they  filed  in  the  office  of  the 
secretary  of  state,  and  in  that  of  the  clerk  of 
the  county  of  Kings,  a  certificate  provided 
for  by  the  constitution  and  the  statute, 
wherein  they  certified  that  they  had  divided 
the  county  of  Kings  into  18  assembly  dis- 
tricts, giving  the  number,  description,  and 
population  oi  each  district,  and  that  a  correct 
copy  thereof  was  attached  to  relators'  moving 
papers.  They  also  admitted  that  the  popula- 
tion of  the  various  wards  in  the  city  of 
Brooklyn,  and  of  the  various  towns  in  the 
county' of  Kings,  was  correctly  set  forth  in 
a  document  described  as  bearing  date  April 
1,  1892,  and  marked  **  Senate  Document  No. 
60,  **  and  that  a  correct  copy  thereof,  so  far  as 
it  related  to  the  population  of  Kings  county 
and  the  city  of  Brooklyn,  was  also  attached 
to  the  moving  papers  of  the  relators.  The 
defendants  denied  any  wrong  doing,  or  any 
failure  to  comply  with  all  the  provisions  of 
the  constitution  and  the  statutes  of  the  state, 
and  they  alleged  that  they  hadproperly  nd 
legally  divided  the  county  of  Kings  into  the 
proper  number  of  assembly  districts,  and  they 
asked  that  the  motion  for  the  writ  be  denied, 
with  costs.  After  hearing  the  respective 
parties,  the  special  term  denied  the  motion 
of  the  relators  for  the  writ  of  mandamus,  but 
without  costs,  upon'  the  ground  stated  in  the 
opinion  of  the  court.  An  appeal  was  taken 
by  the  relators  to  the  general  term  of  the 
supreme  court,  and  after  argument  that  court 
afiirmed  the  order  denying  the  motion  for  the 
writ.  From  the  order  of  affirmance  the  re- 
lators have  appealed  to  this  court. 

Messrs,  Jesse  Johnson*  B.  F.  Blair  and 
E.  H.  Hobbs*  with  Mr.  F.  E.  Barnard, 
for  appellants. 

Messrs.  Almet  F»  Jenks*  Thomas  E. 
Pearsally  Richard  B«  Greenwood*  Jr., 
and  William  T.  Gilbert,  with  Mr.  John 
B.  Meyenborg,  for  respondents. 

Peckhanif  J.,  delivered  the  opinion  of 
the  court : 

The  first  question  which  arises  on  this  ap- 
peal is  as  to  the  proper  construction  of  sec- 
tion 5  of  article  8  of  the  Constitution,  where 
it  provides  for  dividing  counties  by  the 
boards  of  supervisors  into  assembly  districts 
in  those  cases  where  the  county  is  entitled  to 
more  than  one  member  of  assembly.  The 
learned  judge  who  heard  and  decided  the  case 
at  special  term  said  he  did  not  see  how  the 
motion  for  a  mandamus  could  be  granted 
without  writing  into  the  constitution  a  pro- 
vision which  the  people  struck  out  of  that 
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instrument  in  1874.  The  general  term  fol- 
lowed in  an  affirmance  upon  substantially  the 
same  ground.  It  is  clear  that  if  the  consti- 
tution do  not  in  terms,  or  by  necessary  im- 
plication, provide  for  a  reasonably  equal 
division  by  population,  as  near  as  may  be, 
then  the  subject  of  a  division  by  the  su- 
pervisors, so  long  as  towns  are  not  divided, 
and  the  districts  are  composed  of  convenient 
and  contiguous  territory,  is  left  wholly  to> 
their  absolute  and  uncontrolled  discretion. 
In  such  a  case  as  this,  where  the  county  is 
entitled  to  eighteen  members  of  assembly, 
there  is  nothing  to  control  the  discretion  of 
the  board,  even  though  it  should  so  divide 
the  county  that  seventeen  of  the  districts 
should  have  each  a  population  of  a  hundred 
or  less,  while  the  balance  of  the  populatioi^ 
should  be  represented  by  one  member  of  as- 
sembly, only.  This  is  an  extreme  case,  I 
know,  and  such  extreme  illustrations  are  nut 
always  proof  of  error  in  a  construction  which 
admits  their  possibility.  But,  long  before 
an  extreme  case  like  this  should  be  reached, 
it  is  apparent  that  gross  injustice  might  be 
practiced  in  constituting  assembly  districts, 
and  no  redress  would  be  possible  until  aft^r 
the  completion  of  another  census,  at  which 
time  a  fresh  opportunity  for  another  act  of 
injustice  would  also  arise.  While  it  may 
be  impossible  always  to  prevent  injustice  in 
matters  of  government,  yet  it  is  manifestly 
not  the  policy  of  this  state  to  commit  ir- 
responsible power  to  local  administrative 
bodies;  and  nothing  but  the  plainest  lan- 
gn&ge  of  the  constitution  ought  to  be  regard- 
ed as  sufficient  to  remove  such  bodies  from  the 
supervising  power  of  courts  of  justice,  act- 
ing theiiiselves  in  obedience  to  the  constitu- 
tion and  the  law. 

It  must  be  admitted  that  inequality  of 
members  in  representative  districts  is  not  in- 
compatible with  most  advanced  ideas  and 
practices  in  a  republican  form  of  government, 
as  witness  the  representation  of  the  towns, 
instead  of  the  people,  in  some  portions  of 
New  England.  That  policy  of  representa- 
tion by  towns  has  never  been  adopted  or 
practiced  in  this  state.  From  the  earliest 
period  of  our  state  history,  the  leading  idea 
has  been  that  the  legislature  was  to  directly 
repi'esent  the  people,  and  not  the  towns  or 
other  quasi  poliMcal  corporations  contained 
within  the  state  itself.  In  cases  of  repre- 
sentatlon  by  towns,  the  principle  was  equal- 
ity among  them.  Each  town  was  represent- 
ed, and  the  number  of  the  population  upon 
such  principle  was  not  important.  In  this 
state,  however,  the  principle  was  never 
adopted.  Here  we  have  always  had,  as  a 
state,  the  principle  of  the  direct  representa- 
tion of  the  citizen,  and  not  a  representation 
of  him  through  a  corporate  body,  of  whicli, 
by  his  residence,  he  might  happen  to  be  a 
member.  With  the  exception  of  some  slight 
property  qualification  as  to  the  right  to  vote, 
the  great  body  of  the  white  citizens  of  the 
state  have  always  enjoyed  precisely  the  same 
rights,  and  have  been  subject  to  the  same 
laws.  There  were  no  privileged  classea 
among  them,  no  class  which  enjoyed  special 
civil  rights  or  immunities;  and  therefore, 
when  representatives  were  to  be  apportioned 


1898. 


Pbqpub,  «v  rel.  Baibd,  ▼.  Bboox. 


8S 


amrnig  the  popniatf on  represented,  the  funda- 
mental and  nataral  idea  was,  in  this  state, 
that  such  apportionment  should  be  equal.  It 
is  true  that,  in  carrying  such  idea  into  prac- 
tice, certain  conditions  have  been  made. 
Tnder  the  Constitution  of  1846,  it  is  provided 
that  a  county  should  have  at  least  one  mem- 
ber of  assembly.  This  is  not  in  the  slightest 
dei^ree  inconsistent  with  the  theory  of  citizen, 
instead  of  corporate,  representation.  There 
was,  with  one  exception,  no  county  in  the 
state  so  small  as  not  to  furnish  a  constituency 
respectable  in  numbers,  as  compared  with 
the  number  necessary  to  entitle  it  to  a  repre- 
sentative on  the  basis  of  128  members  for  the 
wliole  state.  The  exception  was  the  county 
of  Hamilton,  which  was  to  elect  a  member 
with  Fulton  county  until  the  population  of 
Hamilton  should,  according  to  the  ratio,  be 
entitled  to  a  member.  This  Is  another  proof 
that  it  was  the  population  contained  in  the 
county,  and  not  the  county  itself,  which  was 
to  be  represented.  There  was,  too,  a  certain 
community  of  interest  among  the  inhabitante 
of  a  county.  They  met  together  through 
their  representatives  in  the  local  legislature 
const ituti ng  the  board  of  supervisors.  Courte 
of  justice  were  held  for  each  county,  and 
man^  officers  were  elected  by  counter  constit- 
uencies to  perform  official  duties  within  the 
county  borders.  It  was  eminently  proper 
that  such  a  constituency  should  have,  in  any 
event,  one  representative  in  the  more  popu- 
lar branch  of  the  legislature.  It  was  not  the 
county,  however,  which  was  thus  repre- 
sented. It  was  the  inhabitants  thereof,  and 
it  is  certain  they  obtained  this  right  to  at 
least  one  representative,  not  because  the 
county,  as  a  corporation,  was  entitled  to  it, 
but  because  of  the  reasons  above  given.  In 
DO  case  was  a  county  to  be  thereafter  erected 
unless  with  a  population  sufficient  to  entitle 
it  to  one  member  of  assembly.  It  is  impos- 
siiile  to  give  even  a  cursory  reading  to  the 
Constitution  of  1846,  upon  the  subject  of  rep- 
resentation, without  seeing  that  a  represen- 
tation of  the  people,  as  nearly  as  might  be, 
in  an  eoual  manner,  was  contemplated  and 
provided  for.  When,  tlierefore,  a  county 
already  was  or  thereafter  became  entitled  to 
more  than  one  member,  and  a  division  into 
two  or  more  assembly  districts  became  nec- 
es^'iry,  equality  of  population  would  natu- 
ittlly  be  the  basis  upon  which  the  division 
would  be  made.  I  say  naturally,  because 
tlic  policy  of  the  state,  as  we  have  seen,  has 
plainly  been  in  that  direction,  and  as  each 
Dmn  or  citizen  was  equal  before  the  law,  and 
entitled  to  the  same  privile^^es  as  any  other 
citizen,  it  is  also  plain  that  the  basis  of  a 
division  would  naturally  be  according  to 
members,  and  thus  each  citizen  would  obtain 
or  retain  an  equal  weight  in  tlie  affairs  of 
the  state,  so  far  as  his  civil  righto  or  privi- 
leges wer9  concerned.  It  was,  however, 
provided  tliat,  in  the  division  of  counties 
into  assembly  districts,  no  town  should  be 
divided,  and  the  districts  should  be  formed 
of  convenient  and  contiguous  territory. 
There  is  notiiing  in  the  provisions  of  the 
Constitution  of  1777  or  of  1821  which  in  any 
way  advances  the  theory  that  the  counties, 
as  such,  were  Orisinally  represented  in  this 
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state.  Those  constitutions  simply  provided 
for  representation  of  electors  by  county  lines, 
and  the  members  of  assembly  were  to  be  ap- 
portioned among  the  counties,  as  nearly  as 
mi^ht  be,  according  to  the  number  of  electors 
which  were  found  in  the  county.  In  this 
way  each  county  contained  a  proper  number 
of  representatives  as  compared  with  the  num- 
ber in  any  other  county,  and  each  elector 
in  the  county  voted  for  all  the  members.  In 
this  way  the  privilege  was  preserved,  and  no 
one  elector  of  a  county  had  any  greater  or 
other  right  to  vote  for  members  that  any 
other  elector,  and  the  whole  number  of  elect- 
ors of  the  state  were,  as  nearly  as  might  be, 
equally  represented  in  the  legislature.  By 
the  Constitution  of  1846  the  choice  of  mem- 
bers of  assembly  by  single  districts  was  in- 
troduced, and  provision  was  made  for  equal- 
ity of  members  in  each  such  district.  Ijnder 
this  provision,  it  is  agreed  that  there  was 
some  duty  laid  upon  the  boards  of  super- 
visors of  a  county  to  make  the  assembly  dis- 
tricto,  as  nearly  as  might  be,  equal  In  the 
number  of  inhabitants.  In  1874  the  5th  sec- 
tion of  the  8d  article  of  the  Constitution,  as 
adopted  in  1846,  was  recast  under  the  super- 
vision of  a  constitutional  commission,  and 
the  language  of  the  section  was  altered  to  a 
considerable  extent,  and  vet  the  general  idea 
of  both  sections,  with  the  exception  as  to 
persons  of  color,  is  substontially  the  same. 

We  had  occasion  in  People  y.  Bice,  185  N.. 
Y.  473,  494,  16  L.  R.  A..  886,  to  state  some- 
what in  detail  that  the  circumstances  attend- 
ing the  termination  of  the  civil  war  and  the 
abolition  of  slavery  throughout  the  country 
furnished  reasons  for  recasting  our  constitu- 
tion in  relation  to  the  colored  citizen,  and 
his  right  to  vote,  and  to  be  counted  as  part 
of  the  population  of  the  state.  And  it  was 
undoubtedly  owing  to  these  circumstances 
that  the  languae:e  of  the  5th  section  of  article 
8  was  recast.  In  the  original  section  of  the 
Constitution  of  1846,  the  provision  in  regard 
to  the  equality  of  the  assembly  districto  stood 
at  the  foot  of  the  first  paragraph  of  the  sec- 
tion, and  it  was  as  follows :  **  Each  assembly 
district  shall  contain,  as  nearly  as  may  be, 
an  equal  number  of  inhabitants,  excluding 
aliens  and  persons  of  color  not  taxed,  and 
shall  consist  of  convenient  and  contiguous 
territory ;  but  no  town  shall  be  divided  in 
the  formation  of  assembly  districto."  The 
Amendment  of  1874  distributes  the  provisions 
of  the  section  in  a  different  order,  and,  as  to 
the  division  into  assembly  districto,  the  sec- 
tion now  provides  that  the  board  of  supervis- 
ors shall  assemble  as  directed  by  the  legisla- 
ture, ^'and  divide  their  respective  counties 
into  assembly  districts,  each  of  which  dis- 
tricto shall  consist  of  convenient  and  con- 
tiguous territory  equal  to  the  number  of 
members  of  assembly  to  which  such  counties 
shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  offices  of  the  secretary  of  stote  and  the 
clerks  of  their  respective  counties  a  descrip- 
tion of  such  districto,  specifying  the  number 
of  each  district  and  the  population  thereof, 
according  to  the  last  preceding  enumeration, 
as  near  as  can  be  ascertained,  and  the  appor- 
tionment and  districto  shall  remain  unaltered 
until  another  enumeration  shall  be  made  as 
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herelD  provided.  No  town  shall  be  divided 
io  the  formation  of  assembly  districts."  It 
la  now  argued  that  because  of  the  simple 
omission  of  the  affirmative  provision  that  the 
assembly  districts  shall  contain,  as  nearly  as 
may  be,  an  equal  number  of  inhabitants, 
the  whole  subject  la  within  Uie  jurisdiction 
of  the  supervisors,  and  that  such  board  is 
ffranted  absolute,  uncontrolled,  and  entire 
discretion  over  this  matter.  In  this  view  we 
find  ourselves  unable  to  concur,  ^e  can 
perceive  no  reason  for  reversing,  in  the  case 
of  counties  entitled  to  more  than  one  mem- 
ber, the  general  principle  upon  which  rep- 
resentation in  the  legislature  is  governed 
by  the  Constitution  of  1846.  We  recognize 
the  fact  already  adverted  to  that  there  is  in 
the  constitution  a  special  direction  to  the 
legislature,  in  so  many  words,  and  upon  cer- 
tain conditions  not  here  material,  to  form  the 
senate  districts  so  that  they  shall  contain, 
as  nearly  as  may  be,  an  equal  number  of  in- 
habitants; and  there  is  also  a  like  direction 
to  apportion  members  of  assembly  among  the 
several  counties  of  the  state,  as  nearly  as 
may  be,  according  to  their  respective  inhab- 
itants, and  that  the  direction,  in  specific 
terms,  contained  in  the  5th  section  of  article 
: ,  as  originally  adopted  in  1846,  to  so  divide 
:  ssembly  districts  as  that  they  shall  contain 
in  equal  number  of  inhabitants,  is  omitted 
in  the  section  as  amended  and  adopted  by  the 

Eeople  in  1874.  Notwithstanding  all  this, 
owever,  we  still  think  that  the  language 
of  the  amendment  does  not  substantially  alter 
the  meaning  of  the  section  before  the  amend- 
ment, except  in  the  case  of  persons  of  color. 
By  the  amendment  they  are  no  longer  to  be 
excluded  from  the  count  in  making. up  the 
number  of  inhabitants.  We  must  bear  in 
mind,  when  construing  the  meaning  of  the 
section  as  it  now  stands,  that  the  policy  of 
the  state,  ever  since  it  has  existed  as  a  state, 
has  been  in  the  line  of  a  direct  representation 
of  inhabitants,  as  distinguished  from  their 
representation  through  corporations  of  a  quasi 
political  character.  In  carrying  out  this  idea 
of  represeotation  by  population,  we  see  that 
apecific  directions  are  given  the  legislature 
in  the  constitution,  and  we  can  never  believe 
that  it  was  ever  the  intention  of  the  people 
that  absolute  discretion  should  be  confided 
to  an  Inferior  body,  like  the  board  of  super* 
visors,  while  the  legislature  itself  was  to  bo 
bound,  in  set  terms,  to  make  divisions  upon 
a  recognized  basis  of  population.  Power  to 
make  a  division  being  granted  to  the  legis- 
lature, it  might  be  claimed  that,  in  the  ab- 
sence of  any  limitation,  it  would  have  the 
power  to  divide  according  to  its  discretion. 
But  in  the  case  of  inferior  bodies,  like  boards 
of  supervisors,  who  have  no  legislative  power 
excepting  what  is  specifically  granted,  the 
power  to  divide  being  given,  the  implication 
would  be  strong  that  it  was  only  a  power  to 
divide  equally ;  and,  if  power  to  aivide  in 
the  discretion  of  such  a  board  were  claimed, 
the  grant  would  have  to  include  such  power 
in  express  terms,  for  It  would  not  be  implied 
from  a  general  power  to  divide,  or  from  the 
sbsence  of  some  express  limitation.  This 
difference  of  construction  would  arise  because 
of  the  difl!erence  In  the  nature  of  the  powers 


of  such  different  bodies  as  the  legislature  of 
this  state  and  the  board  of  supervisors  of  a 
county.  The  one  has  all  legislative  power 
not  limited  or  denied  to  it  by  the  constitu- 
tion, while  the  other  has  no  power  whatever 
except  such  as  is  specially  granted  to  it.  In 
regard  to  a  body  like  the  board  of  super- 
visors, it  would  depend  upon  the  proper  and 
reasonable  construction  to  be  given  the  lan- 
guage of  the  grant  of  power,  rather  than  upon 
the  absence  of  some  specific  language  of  re- 
straint or  limitation.  In  adverting  to  the 
effect  of  the  Amendment  of  1874,  we  think 
some  weight  is  due  to  the  .fact  Uiat  the  amend- 
ment does  not  purely  consist  of  an  omission 
of  the  words  Uiat  ^each  assembly  dislrict 
shall  contain,  as  nearly  as  may  be,  an  equal 
number  of  inhabitants.**  The  whole  section 
was  recast,  and  the  words  omitted  formed 
part  of  the  sentence  providing  for  the  exclud- 
ing of  aliens,  and  persons  of  color  not  taxed. 
There  is  no  doubt  the  amendment  was  in  fact 
proposed  and  adopted  In  oider  to  do  away 
with  the  exclusion  of  persons  of  color.  Jf, 
however,  the  meaning  of  the  section  were 
thereby  altered  to  the  extent  of  abrogating 
the  necessity  of  dividing  assembly  di>»Lrici£, 
as  nearly  as  might  be,  equally  with  regard 
to  population,  it  would  be  our  duty  to  follow 
the  constitution,  and  to  make  no  merely  judi- 
cial amendment  to  it.  We  do  not  think  this 
was  the  effect  of  the  amendment.  Upon  an 
examination  of  the  whole  section,  we  thinlc 
that  a  construction  of  It  which  requires  tke 
board  of  supervisors  to  divide  the  assembly 
districts  so  that  they  shall  contain,  as  nearly 
as  may  be,  an  equal  number  of  inhabitant-s 
to  be  composed  of  convenient  and  contiguous 
territory,  and  In  the  formation  of  which  no 
town  shall  be  divided,  is  not  only  author- 
ized, but  required,  by  the  general  sense  of  the 
language  of  the  section.  The  section  com- 
mences with  these  words:  "The  assembly 
shall  consist  of  one  hundred  and  twenty-eight 
members,  elected  for  one  year.  The  membcra 
of  assembly  shall  be  apportioned  among  the 
several  counties  of  the  state,  by  the  legis- 
lature, as  nearly  as  may  be,  according  to  the 
number  of  their  respective  inhabitanta,  ex- 
cluding: aliens,  and  shall  be  chosen  by  single 
districtis.'' 

Stopping  here,  the  meaning  would  seem  to 
be  reasonably  plain.  As  the  members  of  as- 
sembly were  to  be  apportioned  among  the 
several  counties,  as  nearly  as  may  be,  accord- 
ing to  their  population,  and  were  to  be  chosen 
by  single  districts,  those  districts,  in  the  ab- 
sence of  language  making  some  other  provis- 
ion, would,  by  force  of  the  language  cct- 
ually  used,  be  subject  to  a  division  upon  the 
principle  of  equality  of  population,  as  nearly 
as  might  be,  so  as  to  conform  to  the  evident 
intent  to  be  gathered  from  the  language  thus 
far  contained  in  the  section.  This  would  be, 
as  we  think,  the  natural  and  plain  implica- 
tion ;  and  in  the  absence  of  any  other  lan- 
guage, qualifving  or  affecting  it,  we  think 
it  would  be  just  as  effectual  as  if  stated  in 
so  many  words.  Considering  the  manner  in 
which  our  state  has  provided  for  representa- 
tion in  the  past,  and  its  continued  adherence 
to  the  plan  of  representation  by  population, 
this  implication  becomes  still  stronger  and 


189a. 


Pkoflb,  e»  rd,  Bajbd*  t.  Bbooil 


85 


clearer.  The  reading  of  the  rest  of  the  article 
coafirms  this  view,  and  renders  the  implica- 
tion a  necessity.  The  assembly  districts  are 
to  remain  as  then  (1874)  organized  until  after 
the  census  of  1875,  when  the  legislature  is 
to  apportion  the  members  of  assembly  in  the 
manner  already  stated,  and  ^e  board  of  su- 
pervisors shall  assemble  on  a  day  named  b^ 
the  legislature,  and  shall  then  ''aivide  their 
respective  counties  into  assembly  districts, 
each  of  which  districts  shall  consist  of  con- 
venient and  contiguous  territory  equal  to  the 
number  of  members  of  assembly  to  which 
such  counties  shall  be  entitled, "  etc.  Start- 
ing with  the  view  that  up  to  the  point  just 
quoted  the  article,  in  effect,  implies  that 
these  districts  are  to  be,  as  nearly  as  may  be, 
equal,  we  find  here  no  word  which  gives  color 
for  a  different  conclusion. 

All  its  Inhabitants  havinj?  equal  rights,  a 
direction  to  divide  a  county  into  the  number 
of  districts  to  which  it  was  entitled,  an  eoual 
division  as  to  population,  would  be  implied 
from  the  prior  language  of  the  constitution, 
and  in  order  to  carry  out  a  perfectly  well- 
known  and  recognized  policy  of  the  state. 
It  would  require  special  language,  granting 
in  terms  the  right  to  uneaually  divide  the 
districts,  before  we  shoula  feel  that,'  in  giv- 
ing effect  to  such  a  division,  we  did  not  run 
counter  to  the  true  meaning  of  the  constitu- 
tion. In  addition  to  this,  however,  the  sec- 
tion provides  for  the  making  and  filing  by 
the  board  of  supervisors  of  a  description  of 
the  districts  made  by  the  board,  specifying 
its  number,  and  the  population  thereof  ac- 
cording to  the  last  prci^ing  enumeration, 
as  near  as  can  be  ascertained ;  and,  as  thus 
constituted,  they  are  to  remain  unaltered 
until  another  enumeration  shall  be  made,  and 
no  town  is  to  be  divided  in  the  formation  of 
a  district.  This  last  condition  might,  and 
probably  would,  have  the  effect  of  prevent- 
ini^  the  equality  in  inhabitants  whidi  might 
otherwise  be  reached  in  these  districts.  There 
is  nothing  in  the  language  thus  far  quoted 
which  clothes  the  board  with  the  ri^ht  to 
divide  these  districts  without  the  slightest 
reference  to  the  question  of  population ;  and 
it  would  seem  that  by  the  provision  for  fil- 
ing a  description  of  the  districts  as  divided, 
with  a  statement  of  the  population  of  each 
district,  an  official  and  conclusive  species  of 
evidence  was  furnished  by  which  to  deter- 
mine how,  in  fact,  the  constitutional  man- 
date had  been  complied  with.  The  opinion 
of  the  learned  judges  of  the  supreme  court  of 
Hassachusetta,  contained  in  a  communication 
addressed  by  them  to  the  house  of  repre- 
sentatives of  that  state,  and  reported  in  10 
Gray,  618,  has  been  referred  to  as  an  au- 
thority for  the  absolute  discretion  of  the  body 
forming  the  districts.  The  opinion  does  not 
include  such  a  case  as  this.  The  question 
there  was  whether  the  house  could  question 
the  election  and  return  of  members  from  dis- 
tricts divided  by  the  proper  authority,  and 
it  was  stated  that  it  could  not,  and  that  the 
action  of  the  board  making  the  division  was 
conclusive.  The  question  there  raised  would 
exist  in  tbin  state  if  the  assembly  should 
question  the  conclusive  character  of  a  di- 
vision mado  by  the  supervisors,  and  under 
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which  members  were  elected  to  the  assembly, 
by  questioning  the  proper  election  and  quali- 
fication of  a  member  so  elected, — a  very  dif- 
ferent question  indeed,  from  that  under  con- 
sideration, and  one  which,  if  before  us, 
miffht  readily  be  decided  as  the  learned 
judges  of  Massachusetts  decided  it.  Persons 
elected  under  an  apportionment  such  as  ap- 
pears in  this  case,  and  while  such  apportion- 
ment stands  unvacated,  we  have  no  doubt, 
are  legally  elected  members  of  the  assembly, 
and,  is  such,  entitled  to  participate  in  all 
the  business  of  that  body.  In  any  event,  the 
house  is  the  judge  of  the  election  returns 
and  qualifications  of  ite  own  members,  and 
those  whom  the  house  receives  as  duly  elected 
must  be  regarded  as  rightfully  elected,  and 
entitled  to  teke  part  in  the  business  of  the 
house. 

We  construe  the  present  language  of  the 
section,  for  the  reasons  already  given,  as  call- 
ing for  a  division  into  districts,  as  nearly  as 
may  be,  of  an  equal  number  of  inhabitants, 
regard  being  haa  to  other  provisions  of  the 
section.  In  redrawing  the  section  for  the 
purpose  of  making  a  different  provision  in 
regard  to  persons  of  color  not  taxed,  the 
special  provision  as  to  the  division  of  dis- 
tricte  so  that  they  should  contain,  as  nearly 
as  may  be,  an  equal  number  of  inhabitants, 
was  omitted  because,  as  we  have  no  doubt, 
it  was  thought  to  be  unnecessary,  in  con- 
sideration of  the  langua^  of  the  rest  of  the 
section,  and  we  agree  in  that  conclusion. 
The  omission  remains,  therefore,  wholly 
without  significance.  We  are  unable  to  be- 
lieve that  there  was  any  intention,  by  the 
adoption  of  the  Amendment  of  1874,  to  in- 
augurate either  a  new  theory  of  representa- 
tion, by  counties,  or  to  leave  an  uncontrolled 
discretion  in  these  local  boards  to  form  as- 
sembly districts  as  the^  should  choose,  so 
long  as  they  did  not  divide  a  town,  and  con- 
stituted a  district  of  convenient  and  con- 
tiguous territory.  We  do  not  think  this  is 
the  effect  of  the  amendment  as  adopted. 
What  the  people  really  struck  out  in  1874 
was  the  necessity  of  excluding  from  the 
number  of  inhabitents  persons  of  color  not 
taxed,  when  forming  assembly  districts,  and 
the  omission  of  the  language  only  affected 
that  question.  We  have  no  doubt  that  the 
boards  of  supervisors  in  the  different  coun- 
ties are  still  bound  to  make  divisions  with 
reference  to  the  question  of  population  of  the 
respective  assembly  districte  in  their  coun- 
ties. 

2.  Assuming  that  we  have  reached  a  cor- 
rect conclusion  as  to  the  duty  of  the  board 
to  divide  the  county  into  assembly  districts 
in  the  manner  just  stated,  the  true  meaning 
of  the  section  still  remains  somewhat  of  a 
problem.  It  is  very  plain  that  a  division 
simply  by  an  arithmetical  process  is  not  con- 
templatea,  becouse  the  injunction  to  refrain 
from  dividing  a  town  would  in  many  cases 
render  puch  a  process  wholly  impracticable. 
The  further  injunction,  to  make  the  districts 
of  convenient  and  contiguous  territory,  mi^ht 
render  it  still  more  impracticable  to  divide 
with  relation  merely  to  inhabitancy.  The 
main  duty  which  is  imposed  upon  the  board 
is  to  make  the  division  equal  as  to  popula- 
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tion,  so  far  as  that  is  attainable,  while  mak- 
ing each  district  of  convenient  and  contiguous 
territory,  and  keeping  the  town  undivided. 
Perfect  equality  of  population  cannot,  under 
these  conditions,  be  attained.  The  proper 
discharge  of  the  duty  of  division  by  the 
board  implies  considerable  discretion  in  the 
formation  of  the  various  districts.  The  dis- 
cretion exercised  must  be  an  honest  and  a  fair 
discretion,  arising  out  of  the  circumstances 
of  the  case,  ana  reasonably  affecting  the 
exercise  of  the  power  of  equal  division. 
Before  examining  any  division,  it  would  be 
a  prima  facie  presumption  that  the  division 
actually  made  in  any  case  was  a  proper  one, 
and  a  full  compliance  with  the  duty  imposed 
upon  the  board  which  made  it.  This  would 
be  in  accordance  with  the  presumption  in 
favor  of  the  due  and  proper  discharge  of  of- 
ficial duty.  Kor  would  the  mere  fact  that 
the  districts  were  to  some  extent  unequal  in 
population  necessarily  rebut  this  presump- 
tion. The  necessity  ol  considering  the  other 
facts  provided  for  by  the  section,  and  already 
alluded  to,  might  reasonably  account  for 
many,  and  even  somewhat  large,  aberrations 
from  the  initial  point  of  equal  representation. 
While  it  is  impossible,  in  the  nature  of  the 
case,  to  accurately  describe  and  closely  limit 
the  amount  of  deviation  from  an  equal  rep- 
resentation that  the  practical  working  of  the 
constitution  may  in  this  respect  permit,  it 
is,  on  the  other  hand,  sometimes  quite  pos- 
sible to  say  of  a  particular  example  that  it 
does  or  does  not  violate  the  constitutional 
mandate.  We  have  no  trouble  whatever  in 
detecting  the  difference  between  noon  and 
midnight,  but  the  exact  line  of  separation 
between  the  dusk  of  the  evening  and  the 
darkness  of  advancing  night  is  not  so  easily 
drawn.  A  question  of  somewhat  similar 
nature  was  before  us  in  People  v.  i2tc«,  cited 
iupra.  The  question  there  related  to  the 
amount  of  discretion  reposed  in  the  legisla- 
ture in  the  creation  of  senute  districts,  and 
in  the  apportioning  of  members  of  assembly 
among  the  several  counties.  It  was  there 
stated  that  it  was  not  intended  to  intimate 
by  the  decision  then  made  that  in  no  case 
could  the  action  of  the  legislature  be  re- 
yiewcd  by  the  courts,  and  that  cases  might 
easily  be  imagined  where  the  action  of  the 
legislature  would  be  so  gross  a  violation  of 
the  constitution  that  it  was  plain  that  in- 
strument had  been  entirely  lost  sight  of,  or 
intentional  disregard  of  its  commands,  both 
in  the  letter  and  in  the  spirit,  had  been  in- 
dulged in.  If  there  were  an  abuse  of  the 
discretion,  so  as  to  clearly  show  an  open  and 
intended  violation  of  the  constitution,  we 
held  in  that  case  that  the  courts  might  inter- 
fere. We  did  hold  that  the  facts  as  presented 
contained  no  such  features,  and,  although 
there  was  no  mathematical  division,  the  court 
refused  to  interfere  with  the  discretion  that 
had  actually  been  exercised  by  the  legisla- 
ture. We  think,  in  the  case  of  assembly 
districts,  the  duty  is  at  least  as  plain  which 
governs. the  boards  of  supervisors  as  that 
which  rests  upon  the  legislature  in  the  case 
mentioned,  it  is  not  every  departure  from 
equality  in  the  number  of  inhabitants  that 
can  be  interfered  with,  or  that  ought  to  be 
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the  subject  of  review,  by  the  courts.  If  the 
division  with  reference  to  the  facts  of  con- 
yenience  and  contiguity  of  territory,  the  in- 
divisibility of  the  town,  and  the  number  of 
inhabitants  in  Uie  various  districts,  as  com- 
pared with  each  other,  do  not  lead  most  in- 
evitably to  the  belief  that  the  board  has  In- 
tentionally disregUHled  the  constitutional 
provision,  we  think,  in  such  case,  its  action 
should  be  upheld.  We  do  not  intend  by  this 
decision  to  hold  that  every  trifling  deviation 
from  equality  of  population  would  justify 
or  warrant  an  application  to  a  court  for  re- 
dress. Such  we  think,  is  not  the  meaning  of 
the  provision.  It  must  be  a  grave,  palpable, 
and  unreasonable  deviation  from  the  stand- 
ard, so  that,  when  the  facts  are  presented, 
argument  would  not  be  necessary  to  convince 
a  fair  man  that  very  great  and  wholly  un- 
necessary inequality  has  been  intentionally 
provided  for.  This  is  as  near  an  exact  de- 
finition of  the  meaning  of  this  section  in  this 
reirard  as  I  am  able  to  now  give. 

3.  Tried  by  the  rule  just  stated,  we  have 
no  difficulty  in  coming  to  the  conclusion  that 
the  action  of  the  defendants  in  dividing  Kings 
county  into  assembly  districts  cannot  be  re- 
fl^rded  as  a  compliance  with  the  constitution. 
It  is  unnecessary  to  refer  to  the  division  in 
detail.  It  is  plain  that,  if  the  constitutional 
provision  were  not  in  this  case  intentionally 
ignored,  it  was  at  least  not  regarded  as  an 
existing  rule  requiring  attention  and  obed- 
ience. No  such  division  could  have  been 
made  by  any  public  body  tJ^at  intended  to 
be  guided  by  the  commands  of  the  constitu- 
tion in  this  particular.  The  variation  in 
districts  from  a  population  of  81,000  to  that 
of  102,000  is  entirely  too  great  to  sustain  the 
claim,  if  it  were  niade.  that  there  was  any 
attempt  to  comply  with  the  constitution. 
Between  tliese  two  extremes  there  are  many 
other  and  great  variations.  The  whole  divis- 
ion is  so  plainly  in  violation  of  the  consti- 
tution, as  here  interpreted,  that  we  feel 
justified  in  the  belief  that  no  body  of  public 
officials  would  have  made  such  a  division  if 
they  had  thought  that,  in  respect  to  popula- 
tion, there  was  any  constitutional  provision 
which  would  bind  their  action.  They  evi- 
dently proceeded  upon  a  mistaken  theory  as 
to  their  power,  and  so  thinking,  their  action 
is  explicable  upon  grounds  consistent  with 
their  integrity,  and  intention  to  perform  a 
public  duty. 

4.  It  is  urged  that  even  if  the  defendants 
were  bound  to  divide  the  assembly  districts 
with  reference  to  the  question  of  population, 
yet,  as  they  have  met,  and  performed  the 
duty  of  division,  and  have  filed  their  certifi- 
cate, such  action  is  in  its  nature  judicial, 
or  at  any  rate  it  is  one  which  requires  large 
discretion  in  its  performance,  and  for  these 
reasons  it  cannot  be  reviewed  by  the  courts. 
Undoubtedly  there  is  a  discretion  to  be  ex- 
ercised in  the  division  by  the  board,  and 
with  the  exercise  thereof  this  court  has  as 
little  inclination  as  right  to  interfere.  By 
the  action  already  taken  the  relators  in  these 
proceedings  have  been  aggrieved.  It  is  true 
thej  have  suffered  no  more  than  any  other 
citizen  and  resident  in  the  fifth  assembly 
district    But  the  interest  of  the  relators  in 
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the  question  at  issue,  although  common  to 
all  the  residents  of  that  district,  is  neverthe- 
less sufficient  to  enable  them  to  have  a  stand- 
ing in  court,  and  to  invoke  its  aid  in  this 
behalf.  Mandamus  is  the  only  remedy  in 
such  a  case.  Where  the  thing  to  be  done 
does  not  rest  in  discretion,  and  is  to  be  per- 
formed by  a  public  body  or  officer,  and  the 
act  is  of  a  public  nature,  in  the  execution  of 
which  the  public  is  interested,  its  perform- 
ance may  be  compelled  by  mandamus  sued 
out  upon  the  relation  of  any  citizen  of  the 
community  having  an  interest  in  the  per- 
formance of  tiie  act.  This  has  been  the  law 
of  this  state  for  many  years.  People  v.  Hal' 
«Sr,  87  K.  Y.  844.  The  thing  to  be  done  in 
this  case  is  to  make  a  valid  division  of  the 
county  of  Kings  into  assembly  districts. 
All  the  citizens  are  interested  in  the  per- 
formance of  that  duty.  Its  performance  does 
not  involve  any  discretion.  It  must  be  done. 
The  manner  of  its  performance  is  to  a  large 
extent  discretionary.  The  court  only  inter- 
feres to  compel  the  performance.  In  this 
case  we  hold  that  the  defendants  have  failed 
thus  far  to  perform  their  duty  to  legally  di- 
vide the  county  of  Kings  into  eighteen  as- 


sembly districts.  That  duty  still  rests  upon 
them, 'just  the  same  as  if  they  had  never  at- 
tempted its  performance.  What  they  have 
done  is  utterly  void,  and  of  no  effect.  We 
can  only  interfere  so  far  as  to  direct  them  to 
come  together  and  perform  their  duty,  and 
make  a  constitutional  division  of  their 
county.  We  are  not  impressed  with  tlie  cor- 
rectness of  the  claim  made  by  the  counsel 
for  the  appellants,  that  the  present  division 
is  void  because  of  the  alleged  division  of 
towns.  They  claim  that  certain  wards  in 
the  city  of  Brooklyn  must  still  be  regarded 
as  towns  in  the  county  of  Kin^s,  and  cannot 
be  divided.  We  do  not  think,  in  this  respect, 
there  is  just  ground  for  the  claim,  yet,  inas- 
much as  the  question  need  not  now  be  de- 
cided, because  we  hold  the  division  void  on 
other  grounds,  we  do  not  further  discuss  the 
sublect. 

TJie  orders  cf  the  general  and  special  term$ 
must  be  reversed,  and  the  motion  for  a  man- 
damus must  be  granted,  without  costs  a/^ainst 
the  defendants.  The  terms  of  the  order,  if 
not  agreed  upon,  will  be  settled  by  this 
court  upon  motion. 

All  concur. 


CALIFORNIA  SUPREME  COURT. 


J.  W.  MAWHINNEY,  Bespt., 
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Insanuieeon  »  harvester ''operating  in 
the  strain  flelcUi  and  in  transit  fSrom 
place  to  plaoe  in  oonneetion  with  har- 
"vemtkngt**  does  not  cover  a  loss  of  the  macblne 
by  fire  while  standing  near  a  blacksmith  shop  to 
which  It  had  been  taken  for  repairs  from  the 
plaoe  where  It  was  stored  with  intent  to  take  it 
from  the  shop  directly  to  the  grain  fields,  as  soon 
as  it  was  repaired. 

(Apru  2A,  uga.) 

APPEAL  by  defendant  from  a  judgment  of 
the  superior  court  for  Fresno  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  under  a  policy 
of  fire  insurance  upon  a  threshing  outfit.  ^- 
WTsed, 

The  facts  sufficiently  appear  in  tbe  opinion. 

Mr.  J.  P.  Meux,  with  Mr.  T.  C.  Van 
Veest  for  appellant 

Messrs,  Church  Ss  Cory  for  respondent 


.  X,  delivered  the  opinion  of 
the  court : 

The  defendant  made  this  policy  of  insur- 
ance in  favor  of  the  plaintiff*s  assignor,  by 
which  it  insured  him,  to  an  amount  not  ex- 
ceeding $800,  for  the  term  of  three  months 
from  June  2,  1890,  aminst  loss  or  damage 


by  fire  to  the  following  described  property, 
**  while  located  and  contained  as  described 
herein,  and  not  elsewhere,  to  wit :  Thresh- 
ing outfit  in  the  field.  $800  on  one  combined 
harvester,  complete,  all  while  owned  by  as* 
sured,  and  known  as  'Barrett's  harvesting 
machine  and  outfit,'  and  operating  in  the 
grain  fields,  and  in  transit  from  place  to 
place  in  connection  with  harvesting,  in 
Fresno  county.  Gala."  The  harvester  was 
destroyed  by  fire  June  10,  1890,  and  in  an 
action  upon  the  policy  the  complaint  alleged 
that  its  destruction  occurred  *^  while  in  transit 
from  L  street,  in  Fresno,  the  place  where  the 
same  was  at  the  time  of  said  insurance,  to 
the  grain  fields,  for  use  in  connection  with 
the  harvest  in  said  Fresno  county."  This 
allegation  was  denied  by  tiie  defendant,  and 
was  the  issue  upon  which  the  cause  was  tried. 
At  the  close  of  the  plaintiff's  case  the  de- 
fendant moved  for  a  nonsuit  upon  the  ground 
that  the  evidence  failed  to  sustain  this  alle- 
gation of  the  complaint  The  court  denied 
the  motion,  and,  the  defendant  declining  to 
offer  any  evidence,  Judgment  was  rendered 
in  favor  of  the  plaintiff,  from  which,  and  an 
order  denying  a  new  trial,  the  defendant  has 
appealed. 

At  the  date  of  the  policy  the  harvester  was 
in  a  building  on  L  street,  in  the  city  of 
Fresno,  where  It  had  been  stored  since  the 
previous  season,  and  on  the  next  day  after  the 
policy  was  issued  it  was  taken  to  a  black* 
smith  shop  in  the  city  of  Fresno,  about  a 
quarter  of  a  mile  distant,  for  general  repairs, 
where  it  remained  until  it  was  destroyed,  on 


Kois.— Tbe  above  decision  as  to  Insurance  on  a 
hsrreifting  maohioe,  although  strictly  applicable 
only  to  the  particular  facts  involved*  maj  be  ro- 
aOLR.  A. 


garded  as  important  in  many  oases  more  or  less  simi* 
lar.  -    - 
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the  night  of  June  10th.  The  plaintiff  testi- 
fied: ^'The  machine  had  never  got  to  the 
grain  fields  when  it  was  burned,  but  was  left 
at  this  shop  for  the  purpose  of  repairs.  I 
helped  to  take  it  there.  It  had  never  been  ta- 
ken from  the  shop  after  being  carried  there." 
Barrett,  the  plaintiff's  assignor,  to  whom  the 
policy  was  issued,  testified  that  ^'it  required 
about  $175  worth  of  repairs  upon  the  har- 
vester to  put  it  in  a  condition  to  be  used,  and 
took  about  two  weeks  to  repair  it.  I  took 
the  machine  straight  from  Mr.  Mawhinney's 
place  to  the  shop,  on  the  other  side  of  the 
railroad  track,  about  a  mile  from  Mr.  Ma- 
whinney*s  place.  It  had  not  been  used  at 
all  prior  to  that,  when  carried  to  the  shop 
for  repairs,  and  there  it  stood  until  it  burned. 
It  stood  about  sixty  or  one  hundred  feet  away 
from  the  shop,  with  several  machines  between 
it  and  the  shop.  None  were  burned,  except 
this  one.  Neither  was  the  shop  burned.  I 
had  never  carried  it  into  the  field,  nor  put  it 
to  any  use,  after  the  insurance  was  procured, 
nor  used  it  in  any  way,  except  to  take  it  to 
the  shop  for  repairs,  and  had  not  taken  it 
from  any  place  with  a  view  of  harvesting  at 
that  time,  and  nothing  had  been  done  in  the 
way  of  harvesting  that  season ;  only  the  re- 
pairs I  have  stated.  I  mean  I  had  taken  it 
to  the  shop  for  the  purpose  of  repairs,  aud 
with  a  view  of  going  into  the  field  for  har- 
vesting as  soon  aS  it  was  ready,  and  used  it 
for  no  other  purpose  during  that  season." 
Upon  this  testimony  the  nonsuit  should  have 
been  ^ranted.  The  harvester  was  not  **  oper- 
ating in  the  grain  fields, "  or  '^  in  transit  from 
place  to  place  in  connection  with  harvest- 
ing,'' at  the  time  it  was  destroyed.  It  had 
not  been  used  at  all  in  connection  with  har- 
vesting during  that  season,  and  the  testimony 
of  Barrett  that  it  required  about  two  weeks 
to  make  such  repairs  as  would  put  it  in  a 
condition  to  be  used  shows  that  it  could  not 
have  been,  at  the  time  of  the  loss,  in  transit 
from  place  to  place  **  in  connection  with  har- 
vestinjar."  The  policy  purported  to  be  on  a 
"threshing  outfit  in  tne  field,'-'  and  its  terms 
did  not  cover  the  harvester  while  it  was  at  a 
blacksmith  shop  for  repairs,  and  it  cannot  be 
■aid  that  while  it  was  at  the  shop  in  Fresno, 
to  which  it  had  been  taken  for  the  purpose 
of  putting  it  in  repairs  for  the  season,  it  was 
in  transit  ''from  place  to  place,  in  connection 
with  harvesting,"  any  more  than  if  it  had 
been  sent  to  San  Francisco  for  repairs,  and 
had  been  there  destroyed.  An  insurer  is  not 
liable  except  upon  proof  that  the  loss  has 
occurred  within  the  terms  of  the  policy,  and 
when  making  the  policy  he  is  at  liberty  to 
select  the  character  of  the  risk  he  will  as- 
sume. If  the  terms  of  this  risk  are  distinct, 
and  without  ambiguity,  the  assured  cannot 
complain  if  the  risk  assumed  does  not  cover 
the  loss.  The  locality  of  the  property,  as 
well  as  its  custody,  and  the  incidental  care 
that,  by  reason  of  such  locality  and  custody, 
the  property  will  naturally  receive,  are  ele- 
ments which  enter  into  a  consideration  of  the 
risk  to  be  assumed  ;  and,  if  they  are  made  a 
part  of  the  conditioas  of  the  policy  they 
must  be  observed  by  the  assured,  as  fully  as 
any  other  conditions,  before  the  insurer  can 
be  made  liable  for  a  loss.     In  the  present 
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case  the  insurer  would  reasonably  assume 
that  the  harvester  would  be  under  greater 
oire  and  watchfulness  while  it  was  actually 
operating  in  the  fields,  or  in  transit  from, 
place  to  place  for  such  purpose,  than  if  left 
standing,  unhoused  and  uncared  for,  in  open 
grounds  near  a  blacksmith  shop.  But  what- 
ever may  have  been  the  motives  for  limiting 
the  extent  of  his  risk,  he  cannot  be  made  lia- 
ble for  a  loss  that  was  not  covered  by  th» 
risk  assumed  in  the  policy. 
The  jttd^ment  and  ard&r  are  rewreed. 

We  concur:     Beattjr»  Oh.  J.;  De  H» 
Tent  </./  FitBs^erald.  •/. 

Paterson,  J..* 

I  dissent.  The  plaintiff  testified  that  th» 
harvesting  season  in  Fresno  county  com- 
menced about  the  10th  of  June:  that  th» 
machine  was  sent  to  the  blacksmith  for  re- 
pairs, which  were  nearly  completed  when  it 
was  burned.  I.  N.  Barrett  testified  that  tho 
object  of  taking  the  nuichine  to  the  black- 
smith shop  was  to  repair  it  for  work  in  the 
field  ;  that  a  contract  had  been  made  for  cut- 
ting grain,  and  that  he  had  made  arrange- 
ments to  take  the  machine  out  to  the  field  on 
the  11th  day  of  June,  or  as  soon  as  the  neces- 
sary repairs  were  completed  ;  that  one  con- 
tract had  been  made  for  hai*vesting  before  tho 
machine  left  plaintiff's  place,  and  another 
contract  after  it  reached  the  shop,  but  no 
work  had  been  done  with  it  that  season. 
Upon  this  showing  I  think  the  motion  for  a 
nonsuit  was  properly  denied.  The  taking  of 
the  machine  from  the  place  where  it  was 
housed  to  the  shop,  and  the  work  done  upon 
it  there,  were  acts  done  ''in  connection  with 
harvesting," — as  much  so  as  if  the  machine 
had  already  been  in  operation,  and  had  been 
returned  to  the  shop  for  repairs.  The  plain- 
tiff, when  he  took  it  out  for  repairs,  intended, 
not  to  return  it  to  the  place  where  it  had  been 
stored,  but  to  continue  on  to  the  field  of 
operations  as  soon  as  the  neccssaiy  repairs 
were  completed.  If  the  plaintiff  had  actu- 
ally entered  the  field  he  was  to  harvest,  al- 
though he  knew  that  the  machine  needed 
repair,  and  had  returned  to  the  blacksmith 
shop,  there  would  be  no  question  whatever 
of  his  right  to  recover  herein.  The  law  did 
not  require  of  him  such  a  vain  thing.  Con- 
tracts had  been  made  for  the  harvesting  of 
crops,  and  the  machine  was  **in  transit  from 
place  to  place,  in  connection  with  harvest- 
ing," within  the  meaning  of  that  language, 
as  used  in  the  policy,  when  it  was  destroyed 
by  fire.  It  is  evident  that  by  the  terms  of 
the  provision  of  the  policy  quoted  the  parties 
intended  that,  so  long  as  the  machine  re- 
mained in  the  house  or  shed  on  plaintiff's 
place  where  it  had  been  stored  for  the  winter, 
the  company  should  not  be  liable,  but  that 
as  soon  as  it  was  removed  therefrom,  and 
started  out  to  operate  in  the  min  fields,  the 
company  should  become  liable.  A  machine 
is  not  so  likely  to  be  burned  when  in  tho 
hands  of  a  crew  of  threshers  as  when  stored 
in  a  hay  bam,  nor  it  is  so  likely  to  be  burned 
when  on  the  road,  or  when  standing  in  front 
of  a  blacksmith  shop  for  repairs.  When 
plaintiff  took  the  machine  from  Its  store- 
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house,  his  intention  was  to  commence  opera- 
tions in  the  grain  fields  he  had  promised  to 
harvest.  The  stop  made  at  the  shop  for  re- 
pairs was  merely  incidental  to  the  main  ob- 


ject, viz.,  actual  work  in  the  hardest  field 
towards  which  they  were  headed. 

We  concur:      daroutte*  J,;    McFaiv 
landt  J. 


MARYLAND  COURT  OP  APPEALS. 


Charles  A.  WELLS  €t  al,,  AppU., 

V. 

COMMISSIONERS   OP   HYATTSVILLB. 


(. 


.Hd.. 


.) 


1.  The  power  to  hear  appeals*  make 
deductioiM  or  ezoeptloiifl  fhrom  and 
additions  to  assessments*  and  to  correct 
errors,  which  Is  dven  to  the  Hyattsvllle  tax 
oommJBBioxierB  hj  Act  1808,  chap.  286,  does  not  in- 
clude  the  power  to  strike  out  all  aaaeasmeiitB  on 
buildings  or  other  ImprovemeDts  of  real  estate, 
leaviDff  only  the  land  thus  asaeaBed. 

£.  Buildings,  improrements*  and  per- 
sonal property  are  as  much  subject  to 
taxation  as  land*  and  are  beyond  the  power 
of  the  Legislature  to  exempt,  under  the  Mary- 
land declaration  of  rigrhts  that  **  every  person  in 
the  state,  or  person  holdinic  property  therein, 
oufrht  to  contribate  his  proportion  of  public 
taxes  for  the  support  of  the  government,  accord- 
ing to  his  actual  worth  in  real  or  personal  prop- 
erty." 

8.  The  right  to  levjr  lines*  duties*  or 
taxes  **with  a  political  view  for  the 
good  government  and  benefit  of  the 
community***  given  by  the  Declaration  of 
Rights,  art.  15,  does  not  Justify  any  exemptions 
of  property  from  taxation,  and  cannot  support 
an  act  which  would  impose  the  whole  burden 
of  taxation  upon  land. 

4«  A  mandamus  to  compel  the  assess- 
ment  of  a  tax  will  not  be  granted* 

where  the  time  within  which  the  assessment  can 
be  lawfully  made  has  already  i>a8sed, 

(March  14. 1806.) 

APPEAL  by  plaintiffs  from  an  order  of  tbe 
Circuit  Court  for  Prince  George's  County 
dismissiojif  a  peliiion  for  a  writ  of  mandamus 
to  compel  defendants  to  restore  to  the  tax 
assessment  roll  of  1892  tbe  valuation  of  real 
estate  improvements,  and  to  complete  the 
assessment  by  assessing  personal  properly. 
AMrmecL 

The  facts  are  stated  in  tbe  opinion. 

Argued  before  Alvey,  Oh, «/.,  and  Robinson, 
Bryan,  Irving,  McSherry,  Fowler,  Page,  and 
Booerts,  JJ. 

Messrs.  R.  W*  Habercom  and  Marion 
Dnckett  argued  tbe  case  for  appellant 

Messn,  Marion  Dnckett*  R.  Ford 
Combs  and  R.  W.  Habercom  signed  tbe 
brief  for  appellant,  contending: 

Cities  and  countries  are  but  local  divisions 
of  tbe  state,  organized  and  cbartered  for  tbe 
moreefBcient  and  economical  administration 


of  government.    As  sucb  they  bave  no  Inbei* 
ent  power  of  taxation. 

Daly  V.  Morgan,  1  L.  R  A.  757, 09  Md.  467. 

They  can  lay  no  taxes,  general  or  special, 
upon  tbe  inhabitants  or  their  property,  unlesa 
tbe  power  be  plainly  and  unmistakably  given 
or  conferred. 

8t,  Mary's  Indust.  School  v.  Brown,  45  Md. 
811;  Cooley,  Const.  Lim.  231,  ed.  1890,  227. 

To  sustain  tbe  exemption  of  any  jsart  of 
land  from  taxation  (and  exempting  buildinga 
is  exempting  land)  it  must  be  shown  that  tha^ 
exempted  part  was  not  directed  to  be  assessed. 
For  tne  legislature  to  direct  the  entry  of  per* 
sons  in  and  upon  the  dwellings  of  landowners, 
for  the  purpose  of  assessment,  without  tbe  en- 
try and  assessment  bein^  for  tbe  purpose  of 
taxation,  would  be  directing  wanton  trespasses 
within  tbe  homes  and  dwelTings  of  tbe  citizens 
of  tbe  town  to  gratifv  an  idle  curiosity  or  a 
vain  purpose.  Tbe  levy  of  taxes  is  simply 
tbe  making  out  of  tbe  tax  list,  and  delivering 
tbe  same  to  the  tax  collector. 

State  V.  Mayhew,  2  Gill,  488. 

Tbe  rigbt  of  taxation  is  never  presumed  to 
be  relinquished,  and  before  any  party  can 
rightfully  claim  an  exemption  from  tbe  com- 
mon burden,  it  is  incumbent  on  that  party  to 
show  affirmatively  that  tbe  exemption  claimed 
is  authorized  by  law. 

Baltimore  v.  Orand  Lodge  of  A.  F,  A  A,M, 
60  Md.  288;  Baltimore  Appeal  Tax  Court  v. 
Bice,  50  Md.  303. 

Inasmuch  as  a  municipal  corporation  has  no 
more  inherent  power  of  taxation  than  an  indi- 
vidual, it  can  no  more  declare  an  exemption 
from  taxation  than  an  Individual  can  plead 
one. 

See  Frederick  County  Comrs.  v.  Sinters  of 
Charity  of  St.  Joseph,  48  Md.  40. 

Tbe  courts  bave  been  consistently  careful  to- 
see  that  tbe  Revisory  Tax  Tribunal  did  not 
change  the  assessment  to  the  prejudice  of  tax- 
payers, who  under  the  circumstances  had  no- 
reason  to  look  for  and  anticipate  any  sucb 
change.  If  tbe  taxpayer  himself  does  not  ap- 
peal, be  bas  a  rigbt  to  suppose  that  tbe  assess- 
ment against  him  will  be  allowed  to  stand  aa 
made;  if  the  authority  be  conferred  on  the 
board  of  review  to  change  tbe  assessment  un- 
der specified  circumstances,  tbe  existence  of 
those  circumstances  is  a  condition  precedent  to- 
their  action. 

Alleghany  County  Comrs,  v.  Alleghany 
County  Union  Min.  Co.  61  Md.  555;  Cooley, 
Taxn.  266,  268;  Ulman  v.  Baltimore,  72  Md. 
687. 

In  tbe  case  of  Ulman  v.  Baltimore,  72  Md. 
5S7,  neither  the  Act  of  1874  nor  ordinance  of 


NoTB.— ^he  power  of  the  legislature  as  to  the  ex- 
emption of  property-  from  taxation  has  been  fully 
Izeated  In  a  recent  note  to  Hogg  v.  If  ackay  (Or.)  19 
L.B.A.77. 
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The  above  case  is  espeolally  Interestinsr  in  view 
of  its  application  to  the  "sinKle  tax"  doctrine  that 
has  become  in  recent  years  so  prominent  a  sul>» 
ject  of  discussion. 


Raa  nlnn  M  T,    "R     A.  .^4.2  r   41    L.  Tl.    A.    407. 
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the  city  of  Baltimore,  nor  the  legal  Code, 
made  any  provision  for  giving  notice  to  the 
parties  who  may  be  chared  with  the  costs  of 
paving  North  avenue,  that  the  work  will  be 
done  or  that  they  will  be  assessed  therefor.  It 
was  held  that  the  assessment  levied  under  the 
ordinance  was  null  and  void,  as  it  was  the  tax- 
ing of  property  without  doe  process  of  law,  in 
violation  of  both  state  and  federal  constitution. 

The  16th  article  of  the  Declaration  of 
Rights,  declares  that  every  person  in  the  state, 
or  person  holding  property  therein,  ought  to 
contribute  his  portion  of  public  taxes  for  the 
support  of  the  government,  according  to  his 
actual  worth  in  real  or  personal  property. 

The  commissioners  of  the  town  of  Uyatts- 
ville,  in  making  the  levy  complained  of, 
ignored  the  assessmenUi  against  the  improve- 
ments of  the  town,  omitted  to  assess  personal 
property  at  all,  and  levied  alone,  against  the 
Jana  lying  within  the  corporate  limits  of  the 
town.  This  violates  the  principle  of  equality 
guaranteed  by  the  declaration  of  rights. 

All  the  property  of  all  the  people  must  be 
equally  assessed,  and  then  all  this  assessed 
propertv  must  be  equallv  taxed.    Any  other 

I)iincipre  would  enable  the  Legislature  to  col- 
ect  the  whole  state  tax  from  the  owner  of 
an^  one  description  of  property  which  it 
might  capriciously  select,  and  thus  to  burden 
one  class  of  people  and  one  species  of  prop- 
erty, and  exempt  another  class  or  a  different 
cpecies  of  property  altogether. 

State  V.  Cumberland  <&  P,  R,  Ch.  40  Md.  62. 

In  contemplation  of  law  the  buildings  upon 
«  man's  land  are  as  much  a  part  of  the  real  es- 
tate as  the  land  on  which  they  are  located.  Is 
it  not  then  unjust  and  in  violation  of  the  prin- 
ciple of  equality  that  lots  of  the  same  size 
should  be  taxed  for  the  same  account,  when 
upon  one  is  an  improvement  worth  $6,000, 
whilst  the  other  is  unimproved? 

O'Neal  V.  Virginia  db  M.  B,  R.  Go.  18  Md. 
188.  79  Am.  Dec.  669;  2  Blackwell,  Tax  Titles, 
610;  Burroughs.  Taxn.  880,  62.  68. 

A  delegated  power  cannot  be  delei^ited. 

If,  under  the  constitution  of  our  state,  one 
class  or  species  of  property  can  be  entirely  ex- 
empted from  taxation,  it  must  be  done  by  the 
legislature  itself  and  not  left  to  the  judgment 
or  discretion  of  a  board  of  town  commission- 
ers. 

Frederick  County  Comre,  v.  Sisten  of  Char" 
iiyoflSt,  Joseph,  48  Md.  40. 

The  legislature  cannot  constitutionally 
transfer  to  municipal  corporations  the  power 
of  determining  upon  what  property  taxes 
shall,  and  what  shall  not,  be  imposed.  The 
legislature  cannot  delegate  power  to  make 
such  exemption  to  a  board  of  town  commis- 
aioners. 

Brewer  Brick  Co.  v.  Brewer,  62  Me.  62,  16 
Am.  Rep.  395;  Wilson  v.  Butter  County  Swpre, 
47  Cal.  91;  State  v.  Hudson  County  Ave.  Comrs, 
87  N.  J.  L.  19;  Cooley,  Const.  Lim.  p.  187, 
^th  ed.  682,  and  note  2, 

Constitutional  provisions  for  the  purpose  of 
Insuring  equality  in  the  levying  ana  collection 
of  taxes  apply  equally  to  all  kinds  of  taxation, 
whether  state,  county,  or  municipal. 

Cooley.  Taxn.  2a  ed.  p.  134;  Burroughs, 
Taxn.  chap.  19,  §  180,  p.  880;  Knowlton  v. 
Rock  County  Suprs,  9  Wis.  410;  Weeks  v.  MH- 
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waukee,  10  Wis.  242;  ZanestilU  v.  Auditor  of 
Muskingum  County,  6  Ohio  St.  689;  Daly  v. 
Morgan,  1  L.  R  A.  767,  09  Md.  466. 

If  personal  property  or  improvements  may 
be  exempted  with  the  same  propriety  and  jus- 
tice, the  law  might  compel  one  half  of  the 
real  estate  within  the  district  to  sustain  the 
whole  burden. 

Primm  v.  BOleville,  69  Dl.  142;  Bale  v. 
Kenosha,  29  Wis.  699;  Cooley,  Taxn.  180. 

It  is  difficult  to  conceive  of  an  exemption 
law  which  selects  sinele  individuals  or  corpo- 
rations or  single  articles  of  propertv  and  tak- 
ing them  out  of  the  class  to  which  they  be* 
long,  thus  making  them  the  object  of  capricious 
legislative  favor.  Such  favontism  could  make 
no  pretense  to  equality.  It  would  lack  the 
semblance  of  legitimate  tax  legislation. 

Weeks  v.  Milwaukee  and  S^nowUon  y.  Rock 
County  Suprs,  supra;  Lumtden  v.  Cross,  10 
Wis.  282. 

Messrs.  Niles  As  Wolf  argued  the  case  for 
appellees. 

Mr,  BL  R.  Levereout  with  Meters,  Niles 
i6  Wol^  filed  a  brief  for  appellee,  contend- 
ing: 

The  prayer  of  the  petition  being  that  the 
court  command  the  said  commissioners  of 
Hyattsville  to  ''cause  the  assessors  to  complete 
their  assessment  by  an  assessment  of  the  per- 
sonal property  in  said  town,'*  seeks  to  obtain 
an  order  from  the  court  to  compel  the  com- 
missioners to  compel  the  assessors  to  do  what 
they  have  no  power  to  do,  a  nugatory  and 
illegal  act;  and  as  the  writ,  if  it  issues  at  all, 
must  issue  as  prayed*  no  writ  can  issue  upon 
this  petition. 

Prince  Qeorgffs  County  Comrs,  v.  Laurel 
Comrs.  61  Md.  457;  Anne  Arundel  County 
School  Comrs.  v.  OanU,  78  Md.  621. 

The  board  of  commissioners  of  Hyattsville 
having  performed  their  duty,  having  levied  a 
tax  and  delivered  the  assessment  roll  and  their 
warrant  for  the  collection  of  the  tax,  to  the 
treasurer,  there  is  no  further  duty  to  be  per- 
formed by  them  to  compel  which  mandamus 
will  lie. 

Allegany  County  Pub.  School  Comrs,  v.  Al- 
legany County,  20  Md.  489;  People  v.  Leid,  85 
111.  84;  Colonial  L,  Assur.  Co.  v.  Jfew  York 
County  Suprs,  24  Barb.  166. 

The  application  is  that  the  court  compel  the 
''commissioners  of  Hyattsville"  to  "cause  the 
assessors"  to  do  certain  things,  and  to  do  itself 
what  is  by  statute  made  the  duty  of  the  "board 
of  commissioners,"  its  president,  and  the 
treasurer  of  the  town. 

Ex  parte  Rowland,  104  U.  S.  604,  617,  26  L. 
ed.  861,  866;  FarreU  v.  King,  41  Conn.  448; 
State  V.  Shreveport,  29  La.  Ann.  658;  Merrill, 
Mandamus,  §  234,  and  cases  there  cited. 

The  plaintiffs  are  not  shown  to  be  injured, 
and  they  have  no  standing  in  this  court. 

Baltimore  v.  Xeyser,  72  Md.  108. 

The  Act  of  1892,  chapter  285,  is  constitu- 
tional. 

The  only  restriction  upon  the  power  of  the 
legislature  is  contained  in  the  15th  article  of 
the  Bill  of  Rights. 

That  article  recognizes  two  kinds  of  taxes: 
the  first,  a  tax  for  the  sole  purpose  of  raising 
revenue;  the  second,  a  tax  laid  with  other  ob- 
jects, or  as  it  is  expressed  in  the  bill  of  rights. 
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"with  a  political  view  for  the  gOTernment  and 
benefit  of  the  community." 

Tyson  v.  State,  28  Md.  687. 

The  second  species  must,  from  the  nature 
of  the  case,  be  entirely  opposed  to  any  idea 
of  eqoality. 

The  legislature  can  levy  a  tax  for  political 
purposes  as  well  as  for  revenue;  it  can  ex- 
empt for  political  ends,  what  seems  to  it  prop- 
er; and  it  can,  if  it  so  chooses  and  plainly 
expresses  ita  will,  delegate  these  powers  to 
any  municipal  corporation. 

Waters  v.  StaU,  1  Gill,  808;  Tax  Cases,  12 
Oill  &  J.  117;  Code,  art  81.  §  4;  Daly  v.  Mor- 
gan, 1  L.  R  A.  757. 69  Md.  460, 467;  Bvehanan 
▼.  Talbot  County  Comrs.  47  Md.  286,  298;  Bur- 
^eas  y.  Pue,  2  Gill,  11;  Baltimore  r.  State,  15 
Md.  876.  467;  Cooley,  Taxn.  p.  64. 

For  this  court  to  declare  a  law  unconstitu- 
tional, a  very  plain  case  must  be  presented. 

State  ▼.  Baltimore  dt  O.  R,  Co.  12  Gill  &  J. 
899,  38  Am.  Dec.  819;  Baltimore  ▼.  State,  15 
Md.  876. 

HcSherry*  J,^  delivered  the  opinion  of 
the  court: 

By  the  Act  of  1886,  chap.  424,  the  General 
Assembly  created  a  municipal  corporation  in 
Prince  Georee's  county  under  the  name  of 
''The  Commissioners  of  Hyattsville."  The 
power  to  levy  taxes  for  the  support  of  the 
municipal  government  was  granted  to  these 
commissioners,  but  the  rate  was  restricted  to 
15  cents  on  the  tlOO  of  the  assessed  valuation 
of  property.  The  taxable  basis  was  declared 
to  be  the  current  assessment  made  or  to  be 
made  for  county  purposes  of  the  real  and 
personal  property  located  within  the  limits 
of  the  corporation.  In  1890  the  legislature, 
by  chapter  856  of  the  Acts  passed  during  that 
session,  amended  that  provision  of  the  charter 
which  related  to  the  taxable  basis,  and  en- 
acted that  the  treasurer  and  two  assessors 
should  annually  assess  "each  and  every  piece 
of  land  separately,  with  the  improvements 
thereon,  and  all  personal  property  within 
said  town,  at  a  fair  cash  value,''  showing  in 
the  assessment  **each  piece  of  land  and  the 
improvements  thereon  separately,  with  the 
assessed  value  thereof,  .  .  .  and  in  the 
case  of  personal  propesrty  the  assessed  value 
and  the  name  of  the  owner  thereof."  An 
appeal  to  the  board  of  commissioners  by  per- 
sons aggrieved  by  l^e  assessment  was  pro- 
vided for.  The  Act  of  1892,  chap.  285,  pur- 
ported to  repeal  the  Act  of  1890,  and  In  lieu 
thereof  provided  that  the  treasurer  and  assess- 
ors in  1892,  and  biennially  thereafter,  should 
assess  each  and  every  piece  of  land  within 
said  town  separately,  with  the  improvements 
thereon,  at  a  fair  cash  value,  and  showing 
each  piece  of  land  and  the  improvements 
thereon  separately,  with  the  assessed  value 
thereof,  etc.  ;  and  by  the  succeeding  section 
it  was  declared  that  the  president  of  the  board 
should  give  public  notice  of  the  completion 
of  the  assessment ;  that  the  assessment  should 
thereupon  be  open  to  inspection,  and  that,  if 
the  owner  of  property  felt  aggrieved  by  the 
assessment  of  his  property,  he  might  appeal 
to  the  commissioners,  and  that  ''said  board 
of  commissioners  are  hereby  constituted  a 
final  IxMird  of  appeals,  equalization,  and  con- 

20  L.  R  A. 


trol  of  said  assessment,  being  empowered, 
with  a  political  view  for  the  government  and 
benefit  of  the  community,  to  make  such  de- 
ductions or  exception  from,  and  addition  to, 
the  assessment  made  by  the  assessors  as  they 
may  deem  just,  and  to  correct  errors  or  il  legal 
assessments.  Upon  the  making  of  the  deduc- 
tions or  exceptions,  addition,  correction,  and 
final  completion  of  the  assessment  roll,  tlie 
board  of  commissioners  shall  levy  a  tax  upon 
all  the  property  remaining  embraced  therein, 
not  exceeding  twenty- five  cents  per  annum 
per  one  hundred  dollars  of  the  valuation 
thereof,"  etc.  Under  this  statute  the  land 
included  within  the  taxable  limits  of  tlie 
town  was  assessed  at  $369,709,  and  the  im- 
provements at  $180,000.  Personal  property 
was  not  assessed  at  all.  When  the  assessment 
was  completed,  public  notice  was  given  by 
the  president  of  the  board  **  that  any  taxpayer 
considering  himself  aggrieved  by  said  assess- 
ment may  appeal  to  the  board  of  commission- 
ers of  tiyattsvil le  within  fifteen  days. "  After 
the  expiration  of  the  time  named  in  this  no- 
tice, and  though  no  appeal  had  been  taken 
by  any  taxpayer,  the  board  of  commissioners 
of  their  own  motion  struck  from  the  assess- 
ment roll  the  entire  valuation  on  improve- 
ments, and  levied  a  tax  of  25  cents  on  each 
$100  of  the  assessed  val  ue  of  the  1  and.  There- 
upon  sundry  taxpayers  filed  a  petition  in  the 
circuit  court  for  Prince  George's  county, 
praying  that  a  mandamus  might  issue  to 
compel  the  commissioners  to  restore  the  val- 
uation of  improvements  to  the  assessable 
basis,  and  to  assess  and  include  all  personal 
property,  and  to  prohibit  the  collection  of 
the  taxes  actually  levied.  An  answer  was 
filed,  to  which  a  demurrer  was  interposed, 
and  upon  a  hearing  the'  circuit  court  over- 
ruled the  demurrer,  and  dismissed  the  peti- 
tion for  a  mandamus.  From  that  order  this 
appeal  was  taken. 

The  adoption  by  the  board  of  commission- 
ers of  Hyattsville  of  what  is  called  the  "sin- 
gle-tax system" — that  is,  a  system  under 
which  the  whole  burden  of  taxation  is  im- 
posed upon  the  land  to  the  total  exclusion 
of  bull  dings,  improvements,  and  personal 
property — is  the  proceeding  which  caused 
the  petitioning  taxpayers  to  make  this  ap- 
plication to  the  courts.  It  is  obvious  that 
the  questions  now  brought  before  us  are  of 
more  than  ordinary  interest,  and  are  far  from 
being  of  mere  local  importance.  Apart  from 
the  preliminary  inquiry  as  to  whether  a  cor- 
rect interpretation  of  the  Act  of  1892,  chap. 
285,  warrants  the  exemption  of  all  buildings 
and  improvements  in  Hyattsville  from  mu- 
nicipal taxation,  the  broader  one,  involving 
the  power  of  the  Legislature,  under  the  dec- 
laration of  righta,  to  impose  the  whole  bur- 
den of  taxation  on  one  single  class  of  property 
to  the  exclusion  of  all  others,  is  distinctly 
presented.  Now,  the  Act  of  1892  was  mani- 
festly never  intended  to  confer,  and  does  not 
in  express  terms  confer,  upon  the  board  of 
commissioners  of  Hyattsville  the  authority  to 
exempt  from  taxation  the  buildings  and  im- 
provements situated  within  the  limits  of  the 
corporation.  On  the  contrary,  it  specifically 
directs  the  treasurer  and  assessors  to  assess 
every  piece  of  land  and  every  building  or 
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fmprovement  separately, — ^tbat  is,  to  assess 
both  land  and  buildings,  putting  upon  the 
land  a  valuation  and  upon  the  building  a 
separate  valuation,  precisely  as  the  general 
assessment  law  prescribed  should  be  done  in 
the  valuation  of  the  same  class  of  property 
for  the  purposes  of  state  and  county  taxation. 
Act  1867,  chap.  260,  §  17.  Upon  the  com- 
pletion of  the  assessment  the  board  of  com- 
missioners were  authorized,  as  **  a  final  board 
of  appeals,  equalization,  and  control."  to 
hear  appeals,  and  ''make  such  deductions  or 
exception  from  and  addition  to  the  assess- 
ment" as  they  mig^ht  "deem  Just,**  and  to 
''correct  errors  or  illegal  assessments ;"  and 
upon  making  "the  deductions  or  exceptions, 
addition,  correction,  and  final  completion  of 
the  assessment  roll"  they  were  empowered  to 
levy  a  tax  of  not  more  than  25  cents  on  the 
$100  "upon  all  the  property  remaining  em- 
braced in  the  assessment  roll."  These  pow- 
ers, except  the  one  relating  to  the  actual 
levy,  are  strictly  confined  to  a  revision  of 
the  assessment  previously  made  by  the  treas- 
urer and  assessors.  The  property  which  the 
assessors  are  directed  to  assess  is  described; 
it  is  land  and  improvements.  Both  are  re- 
quired to  be  assessed,  and  they  are  to  be  as- 
sessed for  the  purposes  of  taxation.  The  as- 
sessors' valuations  are  subject  to  revision, — 
that  is,  to  abatement  or  to  increase, — or,  if 
improperly  made  for  any  reason,  as,  for  in- 
stance, because  the  property  is  beyond  or 
partially  beyond  the  limits  of  the  town,  to 
exception  or  exclusion  totally  or  ratably. 
But  this  is  very  different  from  a  complete 
exemption  of  buildings  and  improvements 
from  all  taxation.  Because  the  commission- 
ers may  make  deductions  or  exceptions  from 
the  assessors*  valuations,  it  by  no  means 
follows  that  they  may  strike  out  those  val- 
uations altogether.  To  make  deductions  or 
exceptions  from  the  valuations  placed  by  the 
assessors  on  buildings  and  improvements  im- 
plies that  some  part  of  the  original  valuation 
must  remain,  and  does  not  mean  that  the  en- 
tire assessment  shall  or  can  be  expunged. 
Any  other  construction  would  not  only  lead 
to  the  greatest  confusion,  but  would,  if 
adopted,  repudiate  the  long  and  well  settled 
doctrine  that  exemptions  from  taxation  are 
never  presumed,  and  are  only  allowed  when 
clearly  and  unequivocally  granted.  Balti- 
more V.  Baltimore  d  0.  A  Co.  6  Gill,  288, 
48  Am.  Dec.  581. 

It  is  not  to  be  assumed,  in  the  absence  of 
a  clearly  expressed  intention,  that  the  leg- 
islature designed  to  confer  upon  this  board 
the  broad  power  to  exempt  all  improvements, 
in  the  face  of  the  explicit  provision  that  those 
improvements  should  be  assessed,  and  as- 
sessed with  a  view  of  being  included  in  the 
taxable  basis.  The  possession  of  such  a 
power  under  this  act  would  necessarily  give 
to  a  subsequent  board  the  authority  to  i-everse 
the  policy  of  taxing  only  the  laud,  and 
would  permit  them  to  exempt  the  land  and 
tax  only  the  improvements,  or  to  tax  both 
the  land  and  improvements.  Thus  the  basis 
of  taxation,  instead  of  being  fixed,  would 
be  subject  tii  just  such  fluctuations  as  the 
caprice  or  the  self-interest  of  successive 
boards  might  suggest.     It  cannot  be  con- 
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ceded,  therefore,  that  the  lej^islatnre  ever  in- 
tended to  give  to  this  municipality,  even  if  it 
had  the  authority  to  give  it,  a  power  fraught 
with  these  mischievous  consequences;  and, 
inasmudi  as  the  language  employed  in  the 
statute  is  susceptible  ox  an  opposite  con- 
struction without  straining  its  natural  mean- 
ing, that  construction  which  denies  the  as- 
serted power  and  avoids  all  conflict  with 
established  principles  must  be  adopted. 

But  beyond  this  lies  a  more  serious  objec- 
tion to  the  validity  of  the  board's  proceed- 
ings.    The  Declaration  of  Rights  ^art.  15) 
provides  that  "every  person  in  the  state,  or 
person  holding  property  therein,   ought  to 
contribute  his  proportion  of  public  taxes  for 
the  support  of  the  government  according  to 
his  actual  worth  in  real  or  personal  property, 
yet  flnes,  duties,  or  taxes  may  properly  and 
justly  be  imposed  or  laid  with  a  political 
view  for  the  good  government  and  benefit  of 
the  community."    This  provision  has,  with 
a  slight  but  not  material  change  of  plirase- 
ology,  been  a  part  of  the  organic  law   of 
Maryland  for  considerably  more  than  a  cen- 
tury.    Its  predominant  object  is  to  provide, 
by  a  fixed  enactment,  equality  in  taxation, 
and  to  prevent,  as  far  as  possible,  the  burden 
of  supporting  the  government  from  falling 
upon  some  individuals  to  the  exclusion  or 
exemption  of  others.    It  prohibits  unjust  dis- 
criminations, and  while  it  remains  in  force 
the  landowner,  be  his  possessions  large  or 
small,  will  have  an  absolute  and  complete 
guaranty  that  public  taxes  cannot  be  imposed 
upon  the  soil  alone.    Buildings,  improve- 
ments, and  personal  property  are,  under  its 
terms,  as  liable  to  assessment  for  taxation  as 
land.    Its  ti^eory  is  that  the  distribution  of 
the  burden  over  every  class  of  property  alike 
will  lessen  the  proportion  of  each  individ- 
ual's contribution,  whereby  oppressive  exac- 
tions from  the  owners  of  any  particular  class 
of  property  will  be  impossible.    As  those 
who  own  buildings,  improvements,  and  per- 
sonal property  in  any  of  its  various  forms, 
as  well  intangible  as  tangible,  are  equally 
protected  in  their  possessions  and  in  their 
natural  rights  by  the  state  and  local  govern- 
ments with  those  who  own  the  land,  the  sup- 
port of  those  governments  should  place  no 
heavier  charge  upon  the  one  than  on  the  other 
class  of  individuals.    This  has  been  the  uni- 
form and  consistent  principle  always  fol- 
lowed in  Maryland.     JSminently  just  in  it- 
self as  a  sound  and  long-accepted  axiom  of 
political  economy,  it  has  been  incorporated 
m  her  organic  law  since  November  8,  1776  ; 
it  has  been  upheld  by  her  courts,  and  stead- 
ily and  tenaciously  adhered  to  bv  her  con- 
servative people.     But  the  Act  of  1892,  not 
only  under  the  construction  placed  upon  it 
by  the  appellee,  but  palpablv  by  reason  of 
its  exemption  of  all  personal  property,  at- 
tempted to  overthrow  this  salutary  principle, 
and  to  disregard  the  15th  article  of  the  Dec- 
laration  of   Rights,    and   to   substitute    an 
experimental,    if  not  a  visionary,   scheme, 
which,  if  suffered  to  obtain  a  foothold,  will 
inevitably  lead  to  ruinous  consequences.    By 
making  no  provision  for  the  assessment  of 
personal  property  in  the  village  of  Hyatts- 
ville,   and   by  confining  the  assessment  to 
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lands  and  improvements  only,  the  Act  of 
1^3  undertook  to  exempt  all  personal  prop- 
«rtT  from  municipal  taxation,  and,  if  the  ap- 
pellee's interpretation  of  the  act  be  conceded 
to  be  correct,  it  in  like  manner  authorized 
the  exemption  of  buildings  and  improve- 
ments.  Thus  the  whole  cost  of  conducting 
the  municipal  government  in  all  its  depart- 
ments was  attempted  to  be  thrown  exclu- 
sively upon  the  land.  If  the  legislature 
may  lawfully  do  this  in  the  particular  in- 
stance of  Hyattsville,  it  may  do  the  same 
thing  in  the  case  of  a  lareer  and  more  popu- 
lous municipality,  and  likewise  with  refer- 
ence to  a  county,  and  if  as  to  one  county, 
then,  too,  as  to  ever^  county  in  the  state.  If 
the  assessed  valuations  upon  buildings  and 
improvements  and  upon  personal  property  be 
stricken  from  the  assessment  books  of  the  sev- 
eral counties,  and  the  taxes  be  levied  only 
upon  Ihe  owners  of  the  land,  the  burden 
would  speedily  become  insufferable,  and  land 
would  cease  to  be  worth  owning.  Such  a 
system  would  eventually  destrov  individual 
ownership  in  the  soil,  and,  under  the  guise 
of  taxation,  would  result  in  ultimate  confis- 
cation. The  wisdom  of  providing  in  the  or- 
^nic  law  against  such  abuses  is  obvious, 
and  the  provision  by  which  the  people  of  the 
st*te  are  protected  against  them  embodies  a 
fundamental  principle  which  underlies  the 
American  system  of  taxation.  The  attempt 
made  by  the  Act  of  1892  to  disregard  the  15th 
article  of  the  Declaration  of  liights  by  ex- 
empting all  personal  property  from  assess- 
ment must  prove  abortive,  and,  as  the  act 
undertakes  to  establish  a  scheme  of  taxation 
not  warranted  by  the  organic  law,  it  must 
be  stricken  down  as  null  and  inoperative. 

We  are  not  to  be  understood  as  denying  to 
the  lej^islature  the  power,  when  state  policy 
and  considerations  beneficial  to  the  public 
justify  it,  to  exempt,  within  reasonable  lim- 
its, some  species  of  property  from  taxation. 
A  long-continued  practice,  nearly  contempo- 
raneous in  its  origin  with  the  adoption  of 
the  constitution  itself,  and  many  adjudged 
and  carefully  considered  cases  decided  by 
this  court,  abundantly  support  that  power. 
But  a  power  to  exempt  for  reasons  and  upon 
considerations  which  are  sufficient  to  uphold 
the  exemption  is  not  a  power  to  nullify  the 
constitution  of  the  state.  Under  the  pretext 
of  granting  exemptions,  different  classes  of 
property  cannot  be  successively  stricken  from 
the  tax  lists  so  as  to  destroy  the  equality  pre- 
scribed by  the  fundamental  law,  and  eventu- 
ally to  reduce  the  taxable  basis  to  one  kind 
of  property  alone.  Reducing  the  taxable 
basis  to  land  by  first  excluding  personal  prop- 
erty altogether,  and  then  excepting  buildings 
and  improvements,  is  a  perversion,  and  not 
a  legitimate  exercise,  of  the  conceded  author- 
ity to  make  valid  exemptions.  If  this  be  not 
so,  then  the  very  power  to  exempt  might  be 
carried  to  the  length  contended  for,  and,  if 
carried  that  far,  it  would  effectually  abrogate 
the  15th  article  of  the  Declaration  of  Rights. 
It  18  not  necessary  for  the  decision  of  this 
case,  nor  would  it  be  appropriate  in  this  pro- 
ceeding, to  determine  how  far  the  Legisla- 
ture may  lawfully  go  in  granting  exemp- 
tions from  taxation.    It  is  sufficient  to  observe 
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that  the  most  latitudinarian  construction  ever 
heretofore  contended  for  did  not  pretend  to 
advance  the  position  assumed  by  the  ap- 
pellee. 

Nor  can  the  Act  of  1892  be  upheld  as  one 
imposing  a  tax  **  with  a  political  view, "  in 
contradistinction  to  one  levying  a  tax  for 
the  support  of  the  government.  While  the 
declaration  of  rights  prescribes  the  rule  of 
equality  in  levying  taxes  for  the  support 
of  government,  it  is  careful  to  provide  that 
the  legislature  shall  not  be  confined  to  the 
laying  of  such  taxes  alone.  Hence  it  de- 
clares: ''Yet  fines,  duties,  or  taxes  may 
properly  and  justly  be  imposed  or  laid  with 
a  political  view  for  the  good  government  and 
benefit  of  the  community. "  In  other  words, 
notwithstanding  every  person  ought  to  con- 
tribute his  just  proportion  of  the  publio 
taxes  for  the  support  of  the  government  ac- 
cording to  his  actual  worth  in  real  or  personal 
property,  still  other  duties  or  taxes  of  a  dif- 
erent  kind  may  be  Imposed  ''with  a  political 
view"  for  the  good  government  of  the  com- 
munity. Tyjian  v.  State,  28  Md.  677.  This 
is  not  a  qualification  of  the  antec^ent  clause 
of  the  15th  article.  It  is  an  enlargement  of 
the  power  to  tax.  The  two  clauses  of  the 
16th  article  are  not  alternative,  but  are  cumu- 
lative, provisions;  and  consequently,  when 
public  taxes  are  required  to  be  raised  for  the 
support  of  the  government  upon  a  taxable 
basis  fixed  by  an  ascertainment  of  property 
valuations,  tnev  are  imposed  according  to 
the  standard  of  equality  fixed  in  the  first 
clause  of  the  article ;  and  this  standard  can- 
not be  evaded  by  a  mere  declaration  that  the 
taxes  are  levied  "with  a  political  view,* 
when  it  is  perfectly  manifest  that  they  are 
designed  to  be  levied  in  the  usual  way  for 
the  support  of  a  municipal  government. 
The  assertion  that  they  are  taxes  of  the  one 
sort,  when  they  are  palpably  taxes  of  the 
other  class,  cannot  make  them  what  they  are 
not,  nor  cause  them  not  to  be  what  they  es- 
sentially are.  Taxes  collected  for  municipal 
purposes  are  taxes  imposed  for  the  support 
of  government,  and  are  subject  to  the  con- 
stitutional prohibition  against  inequality. 
Daly  V.  M<yrgan,  «9  Md.  460,  1  L.  R.  A.  757. 
But  the  right  to  lay  other  taxes  "  with  a  po- 
litical view"  is  not  identical  with  a  power 
to  exempt  all  personal  property  from  taxa- 
tion. Tjie  right  to  impose  other  taxes  is  in 
no  sense  a  power  to  exempt  at  all,  and  this 
broad  exemption  is  not  an  exercise  of  the  au- 
thority to  levy  a  tax  with  a  political  view. 
The  power  to  exempt  is  not  derived  from  the 
second  clause  of  the  16th  article  relating  to 
the  laying  of  taxes  with  a  political  view, 
and  the  latter  power  can  never  be  appealed 
to  as  a  justification  for  the  use  of  the  former. 
In  our  opinion,  then,  the  Act  of  1892,  chap. 
2S6,  is  null  and  void  because  plainly  uncon- 
stitutional in  its  unrestricted  exemption  of 
personal  property  from  assessment  and  taxa- 
tion ;  and  as  the  clause  purporting  to  repeal 
the  Act  of  1890,  chap.  855,  is  inseparably 
woven  into  the  re-enacted  substitute,  and  was 
manifestly  not  intended  to  operate  as  an  in- 
dependent provision,  the  Act  of  1892  as  an 
entirety  must  fall,  and  the  Act  of  1890  con- 
sequently still  remains  in  force. 
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ThiB  brin^  us  to  the  considfiration  of  the 
only  remaining  question  in  the  case,  and  that 
is  as  to  the  remedy.  Had  the  application 
been  for  an  injunction  to  restrain  the  collec- 
tion of  a  tax  levied  under  a  void  act  of  as- 
sembly, the  remedy  would  have  been  appro- 
priate and  efFectiye.  Baltimore  v.  Otil,  81 
ild.  876.  But  serious  objections  are  pre- 
sented in  this  case  to  the  granting  of  the 
mandamus.  The  petition  asked  thut  the  com- 
missioners of  Hyattsville  be  commanded  to 
restore  to  the  assessment  roll  the  valuations 
on  improvements  and  buildings,  and  that 
they  cause  the  assessors  to  complete  the  as- 
sessment by  an  assessment  of  the  personal 
property  in  the  town,  and  that  they  be  re- 
quired to  levy  a  tax  of  not  more  than  25 
cents  on  the  $100.  This  petition  was  filed 
on  Julv  14,  1892,  and  the  assessment  which 
it  sought  to  have  corrected  was  the  assessment 
required  by  law  to  be  made  durinir  that  year, 
and  the  taxes  which  it  souirht  to  have  levied 
were  taxes  for  the  year  1892.  Now,  the  writ 
must  issue  as  praved  if  it  is  issued  at  all ; 
and  it  will  never  be  ordered  where,  when  is- 
sued, it  would  be  nugatory.  8tats  v.  Beg- 
Uter,  59  Md.  289.  Should  the  order  of  the 
circuit  court  be  now  reversed,  and  a  man- 
damus be  issued,  it  would  be  impossible  for 
the  commissioners  of  H^attsville  to  obey  the 
writ,  and  at  the  same  time  observe  the  pro- 
visions of  the  Act  of  1890,  chap.  855.  No 
assessment  was  made  of  personal  property 
during  the  year  1892,  and  both  the  period  for 
making  it  and  the  period  for  levying  the  tax 
for  that  ^ear  have  passed.  Under  the  Act  of 
1890,  which,  as  we  have  said,  is  still  in  force, 
the  assessment  and  levy  are  rec^uired  to  be 
made  annually.  An  assessment  m  1898  can- 
not lawfully  be  made  for  the  vear  1892,  nor 
can  a  levy  be  made  in  1808  which  ought  to 
have  been  made  the  previous  year.  With  the 
expiration  of  the  year  during  which  the  as- 
sessment and  levy  are  expressly  directed  to  be 
made  the  authority  to  make  them  ended. 
Otherwise  two  levies  might  be  made  in  one 
year,  and  the  maximum  rate  limited  by  the 
statute  might  thereby  be  doubled.  The  time 
fixed  for  makinjz  the  levy  is  a  limitation 
upon  the  power  of  the  commissioners  to  make 
it.  Ellieott  V.  Levy  Oourt,  1  Harr.  &  J.  860 ; 
K&rr  V.  8taU,  8  Harr.  &  J.  560;  BtaU  v. 
Merryman,  7  Harr.  &  J.  79 ;  Allegany  County 
Pub.  Seliool  Cornn.  t.  Allegany  County,  20 
Hd.  449. 

There  is  a  wide  difference  between  the  case 
at  bar  and  State  v.  Baltimore  County  Comrst, 
29  Md.  516,  where  it  was  held  that  the  time 
designated  for  the  doing  of  an  act  was  not  of 
the  essence  of  the  thing  to  be  done.  But 
here,  as  in  the  cases  above  referred  to,  the 
time  prescribed  for  levying  the  tax  was  in- 
tended to  be  a  limitation  upon  the  power  of 
the  officers,  and  a  mandamus  cannot  properly 
be  issued  to  compel  them  to  do  that  which 
by  reason  of  the  lapse  of  time  they  now  have 
nc  authority  to  do.  While  we  hold  that  the 
particular  relief  invoked  cannot  under  these 
circumstances  be  granted  in  this  case,  we 
emphatically  pronounce  the  Act  of  1892. 
chap.  285,  absolutely  void,  and  any  attempt 
hereafter  to  make  an  assessment  or  levy  un- 
der it  may  be  perpetually  restrained  by  in- 
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junction.    The  order  dismissing  the  petition 
will  be  affirmed  only  because  it  is  now  toa 
late  to  direct  a  mandamus  to  be  issued. 
Order  affirmed,  toith  eoete. 


Joseph  P.  80LLERS,  Appt.^ 
Edward  J.  SOLLERa 


(. 
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!•  The  eonatrueUon  of  a  wire  fence 
across  the  mouth  of  a  core  does  not  give 
one  such  a  poaseaBlon  of  llsta  oaught  and  plaoe^ 
Id  tbe  water  therein  tbat  he  can  retain  title  to 
them  after  they  are  thus  restored  to  their  natural 
elements. 


8.  Adverse  possession  cannot  be  held 
to  land  covered  by  water  within  the  ebb 
and  flow  of  the  tide,  at  least  where  the  law  pro* 
hibits  tlie  giant  of  land  covered  by  navigable 
water. 

8.  The  Maryland  statute  for  the  prc»te^ 
tion  offish  in  artificial  ponds  has  no  appUoatioa 
to  a  oove  of  navigable  water. 

(Maroh  14, 1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Calvert  (x>unty  in 
favor  of  defendant  in  an  action  brought  to 
try  title  to  certain  land  covered  by  water. 
Beversed, 

The  facts  are  stated  in  the  opinion. 

Arflrued  before  Alvey,  Ch.  J,,  and  Robin- 
son, Bryan,  McSlierry,  Fowler,  Roberts  and 
Paee,  JJ, 

](fr,  John  B.  Gray  for  appellant. 

Messrs.  James  T.  Briscoe  and  J.  B» 
Bnntinflf  for  appellee. 


c7.,  delivered  the  opinion  of  the 
court: 

This  case  was  probably  instituted  for  the 
purpose  of  trying?  the  title  to  certain  land, 
covered  by  water,  within  the  ebb  and  flow  of 
the  tide.  The  evidence  contained  in  the  rec- 
ord, however,  is  so  meager,  and  evidently 
so  imperfect!  V  set  out,  that  we  are  unable  to 
ascertain  with  reasonable  accuracy  what  the 
facts  were  upon  which  the  instructions  asked 
for  by  the  parties  or  granted  by  tbe  court 
were  predicated.  We  are  confined,  however^ 
to  that  which  the  record  furnishes,  and  must 
render  our  decision  in  accordance  with  what 
there  appears. 

By  the  first  prayer  of  the  plaintiff,  the 
court  was  askea  to  instruct  the  jurv  that  if 
they  found  ^e  defendant  caught  the  fish  of 
tlie  plaintiff  ^  while  confined  and  without 
the  permission  of  the  plaintiff,"  and  appro- 
priated them  to  his  own  use,  their  verdict 
must  be  for  the  plaintiff.  The  evidence  U> 
support  this  prayer  was  that  the  plaintiff 
"caught  and  confined"  large  quantities  of 
fish   m  Terrapin   cove.    This  cove,    it    is 

Note.— The  above  case  is  a  novel  one  upon  tbe 
owoershlp  of  fish,  this  beincr  one  of  the  subjecta 
upon  which  the  law  has  rested  ohieflj  upon  dieUi  of 
judges  and  writers.  ... 

Afl  to  prescriptive  riflrhts  of  fishing,  see  note  t» 
Turner  v.  Hebron  (Conn.)  U  L.  H.  A.  888. 
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stated,  was  an  arm  of  Mearses'  oove,  which 
emptied  into  the  Patuxeut  river  through  a 
chanoel  made  by  John  J.  Sollers.  It  is  un- 
ccrtiiin  from  this  statement  whether  the 
''chanDel"  thus  referred  to  was  an  entirely 
artificial  way,  or  whether,  before  it  was 
marie,  the  waters  of  Mearses'  cove  had  flowed 
through  a  natural  outlet  to  the  river.  It 
must  be  inferred,  however,  that  if  Mearses' 
cove  was  an  '^arm"  of  the  Patuxent,  there 
must  have  been  a  natural  way  through  which 
the  tide  had  always  ebbed  aiid  flowed.  The 
evidence  further  shows  that  Terrapin  cove 
coDtuined  about  one  and  a  half  or  two  acres 
of  land,  all  of  it  covered  by  water,  within 
the  ebb  and  flow  of  the  tide ;  that  the  deepest 
water  in  it  was  about  eight  feet ;  and  that 
the  fish  taken  by  the  defendant  were  confined 
therein  by  a  wire  fence  ** extending  across  its 
mouth,  thirtv  yards  wide."  Now,  to  com- 
plete the  right  of  property  in  flsh,  an  actual 
appropriation  or  "mancupation"  must  be 
matie.  The  possession  must  be  comolete; 
and  if,  when  taisen,  thev  are  voluntarily  re- 
stored to  their  native  element,  so  that  they 
can  only  be  rejzrained  in  liise  manner  to  that 
by  which  they  were  originally  taken,  the 
right  of  property  is  lost.  Angell,  Tide 
Waters,  187.  This  prayer  does  not  require 
tlie  jury  to  find,  as  one  of  the  conditions  of 
the  plaintiff  *s  recovery,  that  the  plaintiff  had 
title  to  the  soil  covered  by  the  water  of  Ter- 
rapin cove ;  and  we  do  not  think  that  it  can 
properly  be  maintained  that  by  the  construc- 
tion of  a  fence  across  the  mouth  of  the  cove 
the  plaintiff  had  so  confined  the  fish  as  to  re- 
tain the  title  to  those  he  had  caught  and 
placed  therein.  By  so  restoring  theuTto  their 
Dative  element,  he  relinquished  the  posses- 
sion of  them,  and  thereby  lost  such  right  of 
property  as  he  may  have  had  in  them.  This 
prayer  was  therefore  properly  rejected. 

The  plaintiff's  second  prayer  raises  the 
question  whether  a  continuous  and  adverse 
possession  for  twenty  years  prior  to  1890  of 
land  covered  by  water,  within  the  ebb  and 
flow  of  the  tide,  will  confer  such  a  title  to 
the  soil  as  will  enable  a  party  to  maintain 
trespass  against  one  who  enters  thereon  and 
catches  fish  without  permission  from  the  per- 
son claiming  it.  Since  the  passage  of  the 
Act  of  1863  (chapter  129,)  there  can  be  no 
difficulty  on  this  point.  That  Act,  which  is 
codifiedin  the  present  Code,  (art.  54.  ^  46,) 
provides  that  "no  patent  shall  hereafter  is- 
sue for  land  covered  by  navigable  water.** 
"All  the  soil  below  high- water  mark  within 
the  limits  of  the  state,  where  the  tide  ebbs 
and  flows,  that  is  the  subject  of  exclusive 
propriety  and  ownership,  belongs  to  the  state, 
subject  only  to  such  lawful  grants  of  such 
soil,  as  may  have  been  heretofore  made." 
ife«  V.  Muir,  65  Md.  607 ;  Browne  v.  Ken- 
ludy,  5  Harr.  &  J.  203,  9  Am.  Dec.  608. 
Ter  apin  cove,  therefore,  being  a  tributary 
of  Patuxent  river,  and  within  the  ebb  and 
flow  of  th«  tide,  niust  be  regarded  as  a  pub- 
lic river  or  arm  of  the  sea,  the  soil  of  which, 
under  the  charter  granted  to  Lord  Baltimore, 
became  vested  in  the  state  of  Maryland  ;  and 
60  it  remains,  unless  it  be  included  in  some 
grant  by  the  state,  made  prior  ijo  the  passage 
of  the  Act  of  1863.     The  plaintiff  in  this  case 
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does  not  rely  upon  such  a  grant;  his  only 
claim  is  by  adverse  possession.  But  title  by 
possession  presumes  a  grant,  and  such  a  ore- 
sumption  cannot  be  entertained  as  against 
one  incapable  of  granting.  Ccuey  v.  Inloes, 
1  Gill,  497,  89  Am.  Dec.  658.  No  title, 
therefore,  could  be  acquired  by  possession  as 
against  the  state,  in  the  face  of  the  statute, 
which  expressly  provides  that  no  such  grant 
shall  be  made.  We  therefore  flnd  no  error 
in  the  rejection  of  this  prayer. 

It  is  unnecessary  to  consider  the  fourth  in- 
struction asked  for  by  the  plaintiff.  Inas- 
much as  it  directed  the  jury,  if  they  found 
the  facts  therein  stated,  to  brin^  m  their 
verdict  for  the  defendant,  the  plaintiff  was 
certainly  not  injured  by  its  rejection. 

Of  the  prayers  granted  by  the  court  at  the 
instance  of  the  defendant,  the  second  and 
third  are  apparently  based  upon  the  theory 
that  Terrapin  cove  was  an  artificial  pond, 
**  constructed  by  the  plaintiff  under  the  stat- 
ute law  of  Maryland,  and  that  tliere  could 
be  no  recovery  unless  the  plaintiff  had  put 
certain  'notices*  in  two  or  three  newspapers 
in  Calvert  county,  or  given  such  'notices*  by 
written  handbills  put  up  at  public  places 
near  said  pond.  **  But  said  cove  was  an  **  arm 
of  Mearses'  cove,"  and  therefore  a  tributary 
of  Patuxent  river,  and  not  within  the  scope 
of  any  statute  which  has  for  its  purpose  the 
port«ction  of  fish  in  artificial  ponds.  The 
statute  supposed  to  be  applicable  to  this  case 
is  not  specifically  mentioned  in  the  record 
nor  in  the  brief  of  the  appellee.  It  is  de- 
scribed, however,  in  the  brief  of  the  appel- 
lant, as  being  section  76  of  article  89  of  the 
Code,*  and,  this  being  the  only  statute  in 
any  wise  germane  to  this  subject,  we  suppose 
it  is  the  one  upon  which  the  theory  of  these 
two  prayers  was  constructed.  But  this  is  a 
penal  statute,  enacted  for  the  purpose  of  pro- 
tecting owners  of  artificial  ponds  situated 
"on  their  own  land,  or  lands  of  which  they 
are  in  legal  possession,**  in  the  ownership  and 
control  of  such  fish  or  eggs  or  spawn  of  fish 
as  may  be  put  therein  for  breeding  or  culti- 
vating fish,  by  making  it  a  misdemeanor 
punishable  by  fine  for  any  one  to  enter  upon 
the  premises  for  the  purpose  of  fishing,  or  to 
catch  fish  therefrom.  'This  statute  confers 
no  rights,  but  simply  protects  rights  which 
otherwise  exist,  by  creating  an  offense  and 
providing  a  punishment.  It  has  no  relevancy 
to  this  case.  The  granting  of  these  prayers^ 
therefore,  was  error.  We  do  not  deem  it  nec- 
essary to  pass  upon  the  defendant's  first  pray- 
er, for  the  reason  that  the  case  must  be  re- 
manded for  a  new  trial,  and,  in  view  of  the 
fragmentary  evidence  with  which  we  have 
been  furnished,  we  have  already  expressed 
ourselves  as  fully  as  is  proper. 

Judgment  reversed,  and  new  trial  awarded. 

♦Whenever  any  person  who  owns,  controls,  or 
erects  an  artifloifu  pood  upon  his  own  land  shall  put 
therein  any  flsh,  or  the  efrgs  or  spawn  of  fish,  for 
the  purpose  of  breeding  and  cultivating  flsh,  and 
shall  give  notice  thereof,  either  in  one  or  more 
newspapers  of  the  county  or  by  written  or  printed 
handbills  put  up  in  public  places  near  said  pond, 
any  person  who  shall  thereafter  enter  upon  such 
premises  without  the  oonsent  of  the  owner  for  the 
purpose  of  fishing,  or  shall  catch  fish  in  said  pond, 
shall  be  guilty  of  trespBss,  and,  in  addition  thereto, 
shall  be  liable  to  a  penalty. 
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^1.  Where  indorflem  of  »  nei^tiable 
promUwory  DOte  tell  the  holder  before 
maturity  not  to  do  aiiythiii§^  with  the 
note*  And  that  they  will  pay  it,  it  is  unDeoe»- 
tary,  in  order  to  charge  them  as  such  indorsers, 
that  formal  demand  of  payment  be  made  on  the 
maker,  and  notice  given  to  the  indonen  of  his 

'  failure  to  pay,  but  demand  and  notice  will  be 
deemed  waived. 

8.  It  is  not  error  to  reftise  aA  inatmc- 
tion  which,  though  stating  a  correct  principle 
of  law,  is  inapplicable  to  the  facts  as  disclosed  by 

;  the  testimony. 

OfayClBOB.) 

ERROR  to  the  District  Court  for  Saline  Coun- 
ty to  review  a  Judfonent  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note.  4f- 
Jirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A.  BUler  for  plaintiffs  in  er- 
ror. 

Measra,  Oarrer  A  Bond*  for  defendant  in 
error: 

Waiver  of  protest  may  be  either  verbally  or 
by  writing;  it  may  be  expressed  in  strict  terms, 
or  inferred  from  the  words  or  acts  of  the  party. 
It  may  result  from  any  understanding  between 
the  parties  which  U  of  such  a  character  as  to 
satisfy  the  mind  that  a  waiver  is  intended. 

Olau  V.  Fergvion,  48  Kan.  157;  Oave  v.  Vin- 
ing,  7  Met.  212,  39  Am.  Dec.  770;  Sigerson  v. 
MatheiM,  61  U.  S.  20  How.  496, 15  L.  ed.  989. 

One  partner  may  waive  protest. 

Hume  V.  Watt,  5  Kan.  84;  Darling  v.  March, 
^2  Me.  184;  Star  Wagon  Co,  y.  Stoeeey,  62  Iowa, 
»91. 

Ordinarily,  when  a  "waiver  of  protest"  is 
spoken  of,  it  is  understood  to  be  a  waiver  of 
demand  of  payment,  protest  for  non-payment, 
and  notice  to  the  indorser. 

Union  Bank  v.  Hyde,  19  U.  S.  rt  Wheat.  573, 
^  L.  ed.  888;  Baker  y.  BeoU,  29  Ean.  186,  44 
Am.  Rep.  62a 

AUen,  Jl,  delivered  the  opinion   of  the 

court: 

This  action  was  brought  by  the  defendant 
in  error,  as  plaintiff  below,  lo  recover  from 
Maikland,  Dodge  and  Moore  as  indorsera  on  a 
promispory  note  drawn  to  their  order  by  George 
W.  Wilson  and  wife,  indorsed  by  them  to 
Kmith  Ckorge,  and  by  Smith  George  to  plain- 
tiff. A  copy  of  the  note  and  indorsements  is 
attached  to  the  petition.  The  execution  of  the 
note  and  ite  indorsement  by  the  defendants  is 

*Headootes  by  Alubs  Jm  \ 


alleged,  and  also  that  the  defendants  reqi!?«2ed 
plaintiff,  before  the  note  became  due,''d0t  40 
have  it  protested,  and  agreed  that,  if  plaiottff 
would  not  protest,  the  defeudanU  would  pay 
the  amount  thereof  to  the  plaintiff;  that  plain- 
tiff, relying  upon  this  promise,  did  not  have 
the  note  protested.  There  are  other  averments 
in  the  petition,  which  ap|)ear  to  us  unnecessary. 
Among  these  Is  one  wi.h  reference  to  the  guar- 
anty by  the  defendants  of  the  payment  of  the 
note;  also  a  statement  with  reference  to  the 
circumstances  under  which  the  note  was  exe- 
cuted. These  matters  were,  however,  merely 
surplusage.  The  only  cause  of  action  stated 
in  the  petition,  when  all  its  averments  are  con- 
strued together,  is  one  against  defendants  as 
commercial  indorserswho  have  waived  protest 
of  the  note.  The  defendants  demurred  to  the 
petition,  and  the  overruling  of  this  demurrer  ia 
assigned  as  error.  This  riiling  was  ri^ht.  The 
petition  stated  a  cause  of  action.  Some  evi- 
dence was  received  on  the  trial  with  reference 
to  what  transpired  between  Smith  George  and 
the  defendanu  at  the  time  the  note  was  exe- 
cuted, which  appears  to  us  irrelevant,  but  aa 
the  case  was  tried  on  the  theory  that  the  de- 
fendants were  commercial  indorsers,  and  the 
jury  were  instructed  only  with  reference  to 
their  liability  as  such,  we  do  not  think  this 
evidence  could  have  materially  prejudiced  the 
rights  of  the  defendants.  Counsel  contends 
that  a  waiver  of  protest  must  be  in  writing, 
though  he  states  that  there  are  many  authori- 
ties upholding  the  opposite  view.  The  law  is 
well  settled,  not  only  in  this  state,  but  gener- 
ally, that  a  verbal  waiver  is  sufficient.  In  the 
case  of  Glaze  v.  Fergueon,  48  Kan.  159,  it  was 
said :  *  'That  the  presentment  of  a  note,  as  well 
as  protest  and  notice,  can  be  dispensed  with  by 
agreement  or  waiver,  is  a  familiar  doctrine  of 
the  text- books.  The  waiver  may  be  either 
verbally  or  by  writing.  It  may  be  expressed 
in  strict  terms,  or  inferred  from  the  words  or 
acts  of  the  party.  It  may  result  from  any  un- 
derstanding between  the  parties  which  is  of 
such  a  character  as  to  satisfy  tbe  mind  that  a 
waiver  is  intended."  See.  also,  the  authorities 
cited  in  that  case;  also  Gove  v.  Vining,  7  Met. 
212,  89  Am.  Dec.  770;  Bigenon  v.  Mat/utoe,  61 
U.  8.  20  HcTw.  496,  15  L.  ed.  989. 

The  learned  counsel  for  the  plaintiff  in  error 
also  complains  of  the  charge  of  the  court,  be- 
cause it  ignores  all  the  allegations  of  the  peti- 
tion, except  those  with  reference  to  the  liabil- 
ity of  the  defendants  as  indorsers.  We  think 
the  court  was  right,  and  that  no  other  cause 
of  action  was  stated  against  defendants  except 
as  indorsers.  The  third  instruction  asked  by 
the  defendants,  and  refused  by  the  court,  may 
be  conceded  to  1)0  sound,  but  we  do  not  see 
that  any  necessity  existed  for  jriving  it  in  this 
case.  It  reads  as  follows:  *'The  plaintiff  in 
this  action  claims  that  demand,  notice  of  non- 
payment, and  protest  was  verbally  waived  by 
the  defendants,  or  one  of  them.  Upon  this 
point  I  charge  you  that,  to  establish  auch 


Nora.— Although  it  has  been  sometimes  said  that 
a  waiver  of  demand  and  noUoe  of  dishonor  must 
be  strictly  construed,  the  above  case  well  Illustrates 
20  L.  R  A. 


a  liberal  rule  in  oonstnilngr  acts  and  words  oonatU 
tutinir  a  waiver  acoordinir  to  their  natural  meai^ 
inff. 
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wairer,  the  eTidenoe  musC  be  clear  and  uoe- 
^uiFOCft],  aod  equivocal  circumstances  and 
afreemeots  are  not  sufficient  for  this  purpose." 
If  the  iury  believed  the  testimony  of  the  plain- 
tiff and  Smith  Qeorse,  there  was  sufficient  evi- 
dence to  sustain  tbe  flndioe  of  waiver.  If  thej 
believed  the  testimony  of  the  defendant  Dodge, 
rather  than  the  witnesses  for  the  plaintiff,  there 
was  no  waiver,  for  he  denied  %n  toto  having 
bad  (he  conversation  testified  to  by  plaintiff's 
witnesses.  There  was  no  middle  ground  to  be 
considered  by  the  jury,  and  therefore  the  in- 
struction asked  was  not  applicable.  We  do 
not  think  the  testimony  on  behalf  of  plaintiff 
equivocal.  It  shows  that  before  the  note  be- 
came due  the  plaintiff  spolce  to  the  defendant 
Dodge,  and  asked  him  what  he  was  going  to 
do  about  it,  and  that  Dodge  answered  to  let  it 
stand  just  as  it  was;  that  they  would  see  it  was 
paid:  that  they  expected  to  pay  it  any  way; 
and  that  he  would  never  lose  a  dollar.  If  such 
s  statement  was  in  fact  made  by  a  member  of 
the  defendant  firm  before  the  note  fell  due,  we 
think  the  plaintiff  had  a  right  to  rely  on  it,  and 
that  he  was  under  no  obligation  to  go  through 
with  the  useless  form  and  expense  of  making 
formal  demand  and  giving  notice  of  the  non- 
payment of  this  note.  We  perceive  no  error 
in  the  record. 

Judgment  wiU  he  affirmed. 

All  the  Justices  concur. 


T.  £.  DEMAREE 
T.  A.  BCATE8. 
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^Gen.  Stat. '1889.  par.  1688*  proTidea 
thai  **iio  person  holding  anj*  state* 
eomaty*  township,  or  tkty  ofllcet  or  any 
employer,  olllcer,  or  stoekholder  in 
anjr  nUlroad  in  which  the  connty  owns 
atoelc*  shall  be  elin^ible  to  the  oflioe  of 
oounty  oommissioner."  Oen.  Stat.  Oct.  81, 1868, 
cbaik.  A,  f  12.  HAd^  that  the  word  **eUflrible.*'  as 
ined  In  the  statute,  means  **  legally  qualified;** 
that  is.  capable  ot  holdloff  office.  The  term ''  eli- 
gible,** aa  used,  does  not  mean  *'e]i^ble  to  be 
elected**  to  the  office  of  oounty  comiplflsioner  at 
the  date  of  the  election,  but  **  eligible  or  legally 
qualified  **  to  hold  the  office  after  the  election; 
that  is,  at  the  commencement  of  the  term  of  of- 
fioeu 

(May  8,1896.) 

PROCEEDING  in  quo  warranto  to  try  de- 
fendant's title  to  the  office  of  county 
commissioner  of  Seward  County.  Judgment 
for  plaintiff. 

Statement  by  Horton,  Oh.  «7. : 

At  the  general  election  held  on  the  8th  day 
of  November,  1892,  T.  E.  Demaree  was  a 
candidate  for  the  office  of  county  commis- 

*Headnote  by  HOBTOir,  Ch,  J. 

NoTB.— The  question  of  capacity  to  hold  an  office 
tor  which  one  was  not  qualitied  at  the  date  of  eleo- 
tloo  where  he  becomes  qualified  or  elicrlble  before 
the  commeDcement  of  the  term  is  discussed  at 


si  oner  of  Seward  county,  from  the  third  com- 
missioners' district.  At  the  election  he  re- 
ceived the  highest  number  of  votes  for  the 
office,  and  was,  by  the  board  of  canvassers, 
declared  to  be  elected.  About  the  17th  day 
of  November,  1893,  the  county  clerk  of 
Seward  county  issued  to  him  his  certificate 
of  election,  and  on  the  8d  day  of  December 
he  subscribed  to  the  oath  of  office,  and  gave 
the  bond  required  by  law.  On  the  9th  day 
of  January,  1898,  being  the  second  Monday 
of  January,  and  the  day  prescribed  for  him 
to  take  his  seat  as  a  member  of  the  board,  he 
appeared  and  demanded  that  the  place  be 
surrendered  to  him.  T.  A.  Scates  was  the 
sitting  member  of  the  board  of  county  com- 
missioners from  the  third  commissioners'  dis- 
trict, duly  elected  and  qualified  to  that  posi- 
tion for  the  term  expiring  on  the  9th  of 
January,  1898.  When  Demaree  demanded 
that  the  office  of  county  commissioner  be  sur- 
rendered to  him,  Scates  refused  to  comply, 
alleging  as  the  grounds  for  his  refusal  that 
Demaree,  at  the  date  of  the  general  election, 
held  a  township  office  in  Seward  county, 
viz. ,  the  treasurer  of  the  township  of  Fargo ; 
that,  at  the  date  upon  which  he  qualified  for 
the  office,  he  held  the  office  of  township  treas- 
urer, not  havinff  resigned  therefrom ;  and 
that  on  the  9th  day  of  January,  1898,  when 
he  demanded  the  office,  he  also  held  the  office 
of  treasurer  of  Fargo  township.  Scates  fur- 
ther alleged,  as  a  ground  for  his  refusal  to 
surrender  the  office,  that  Demaree,  at  the 
general  election  on  the  8th  day  of  November, 
1892,  gave  and  offered  to  give  a  bribe  to  an 
elector  to  vote  for  him  for  the  office  of  county 
commissioner. 

Messrs.  Edwin  A.  Austin  and  J.  C.  Ellis 

for  Dlaintiff. 
Mr.  J.  K.  Be»nchamp  for  defendant. 

Horton*  Ch,  •/.,  delivered  the  opinion  of 
the  court: 

The  orincipal  question  in  this  case  is 
whether^.  E.  Demaree  was  eligible  to  take 
office  of  county  commissioner  of  Seward 
county  on  the  9th  day  of  January,  1898.  He 
was  elected  on  the  8th  day  of  November,  1892. 
At  that  time  he  was  the  treasurer  of  the 
township  of  Fargo,  of  his  county.  Para- 
graph 1622,  Gen.  Stat  1889,  reads:  ''No 
person  holding  any  state,  county,  township, 
or  city  office,  or  any  employer,  officer,  or 
stockholder  in  any  railroad  in  which  the 
county  owns  stock,  shall  be  eli^ble  to  the 
office  of  county  commissioner.  **  The  conten- 
tion is  over  the  meaning  that  should  be  given 
to  the  word  "eligible,'^  in  the  statute.  This 
word  is  determined  by  law  and  other  standard 
lexicographers  thus :  Black :  "  Capable  of 
being  chosen;"  "competency  to  hold  office." 
Bouvier  and  Anderson:  *"rhis  term  relates 
to  the  capacity  of  holding,  as  well  as  that 
of  being  elected  to,  an  office. **  Abbott: 
''The  term  'eligible  to  office'  relates  to  the 
capacity  of  holding,    as  well    as  the   ca- 

much  length  in  State  v.  Van  Beek  (Iowa)  10  L.  R. 
A.  822,  as  well  as  in  the  above  case,  and  the  decisiona 
are  in  substantial  agreement. 
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pacity  of  being  elected."  19  Am.  &  Eng. 
Encyclop.  Law,  397:  "Capable  of  beinff 
choeenr  ''implying  competency  to  hold 
the  office,  if  chosen.**  Worcester:  "Le- 
gally qualified;"  "capable  of  beinff  le- 
gally chosen.**  Webster:  "That  may  be  se- 
lected ;**  "legally  qualified  to  be  elected  and 
to  hold  office.  **  Some  law-writers  define  the 
word  as  "legally  qualified;  as,  eligible  to 
office;**  "legally  qualified  to  hold  office;** 
'•electible  •,  "  proper  to  be  chosen  ;**  "  qual- 
ified to  be  elected.**  Plaintiff  contends  that 
''legally  qualified**  Is  the  proper  definition 
of  the  wora  "eligible,**  as  used  in  this  stat- 
ute. On  the  other  hand,  it  is  contended  by 
tiie  defendant  that  "eligible**  means  "proper 
to  be  chosen;**  "qualified  to  be  elected;** 
"that  may  be  elected,** — that  is,  the  candi- 
date for  county  commissioner  must  be  eligible 
to  the  office  at  the  time  of  the  election. 

It  is  a  cardinal  rule  of  construction  that 
the  words  of  a  statute  should  be  so  construed 
as  to  carry  out  the  purpose  or  intent  of  the 
law- makers.  Therefore,  if  a  word  in  the 
statute  has  two  or  more  definitions,  accord- 
ing to  the  standard  lexicographers,  that  defi- 
nition should  be  given  in  its  construction 
that  will  best  subserve  the  general  purpose 
for  which  it  was  enacted.  The  literal  or 
strict  meaning  of  a  word  sometimes  gives 
way  to  its  general  import.  "The  sense  and 
reason  of  the  law  are  the  soul  of  the  law.  ** 
Intoxicating  Liquor  Gases,  25  Ran.  761.  In 
Pri'Dett  V.  Bickfard,  26  Kan.  52,  40  Am.  Rep. 
801,  there  was  construed  the  provision  of  our 
constitution  ordaining  that  no  person  who 
has  ever  voluntarily  borne  arms  against  the 
government  of  the  United  States  shall  be 
qualified  to  hold  office  in  this  state  until  such 
disability  is  removed  by  a  vote  of  two  thirds 
of  all  the  members  of  both  branches  of  the 
legislature.  In  tliat  case  it  was  said :  "  This 
provision  operates  upon  the  capacity  of  the 
person  to  take  office,  rather  than  as  a  disqual- 
ification to  be  elected  to  an  office.  The  dis- 
qualification is  to  the  holding  of  the  office, 
and  not  to  the  election.  There  is  a  marked 
distinction  between  a  person  who  is  in- 
eligible or  incapable  of  being  elected,  and 
one  who  mav  hold  the  office.  ...  If 
our  constitution  provided  that  the  plaintiff 
was  ineligible  to  be  elected,  instead  of  being 
ineligible  to  hold  office,  the  contention  of 
the  defendant  would  be  good ;  but  as  the  in- 
eligibility is  not  to  the  election,  but  only  to 
the  holding  of  the  office,  such  ineligibility 
is  cured  oy  the  subsequent  removal  of 
the  disqualification.**  Although  the  statute 
tinder  consideration  used  the  word  "eligi- 
ble,** instead  of  the  words  "(^ualifled  to  hold 
office,** contained  in  the  provision  of  the  con- 
stitution referred  to,  yet  if  "le^lly  qualified 
to  hold  office**  is  the  meaning  that  may  be 
given  to  "eligible,**  the  statute  and  the  pro- 
vision of  the  constitution  may  be  construed 
alike,  without  difference;  that  is^  as  going 
only  to  the  holding  of  the  office,  n  the 
statute  is  a  prohibition  merely  against  any 
person  holding  any  state  county,  township, 
or  city  office,  or  any  employer,  officer,  or 
stockholder  in  any  railroad  in  which  the 
county  holds  stock,  from  being  elected  to  the 
office  of  county  commissioner,  then  a  person 
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"eligible  at  the  electlon^^that  Is,  "capoble" 
of  being  legally  diosen** — might  be  elected 
to  the  office  or  county  commissioner,  and 
afterwards  accept  a  state,  county,  township, 
or  city  office,  or  become  a  stockholder  in  a 
railroad  in  which  the  county  has  stock.    If 
"eligible**  is  to  be  construed  as  to  the  capac- 
ity of  being  chosen  or  elected,  the  statute- 
would  be  of  no  actual  l^nefit.     It  would 
permit  that  to  be  done  which  it  was  evidently 
the  purpose  of  the  law-makers  to  prevent. 
They  did  not  desire  a  county  commissioner 
to  hold  another  office,  or  that  he  should  be  a 
stockholder  in  a  railroad  in  which  his  county 
is  interested.    They  evidently   intended  t!> 
prohibit  a  cx>unty  commissioner,  while  hold- 
ing that  office,  from  being  a  state,  county, 
township,  or  city  officer,  and  also  intended 
to  prohibit  him,  while  holding  such  office, 
from  being  an  employer,  officer,  or  stock- 
holder in  any  railroad  in  which  his  county 
owned  stock.     This  was  the  evil  sought  to- 
be  avoided  by  the  statute.     Therefore,    U> 
construe  the  word  "eligible**  as   meaning 
"legally  qualified  to  hold  office**  seems  U> 
us  to  better  subserve  the  spirit,  as  well  as 
the  letter,  of  the  statute.     Even  if  we  should 
construe  "  eligible**  as  "  electable,  **  or  "  proper 
to  be  chosen",  or  "capable  of  beine  elected,*'' 
Chen,  to  carry  out  the  purpose  of  the  statu te» 
as  already  stated,  we  must  also  give  "eligi- 
ble** the  additional   definition  of  "legally 
qualified,**  or  "capable  of  holding  office,**  or 
of  "acting  as  a  member,**  because  it  will  not 
comply  with  the  spirit  of  the  statute  to  rule 
that  if  a  person  is  elected  county  commis- 
sioner, although  eligible  at  the  time  of  hia 
election,  he  may  after  his  election  accept  the 
other  offices  referred  to  in  the  statute,  or  be- 
come connected  with  a  railroad  in  which  the 
county  owns  stock.     To  give  these  two  dif- 
ferent definitions  to  the   word  "eligible,*' 
in  the  same  statute,  and  at  the  same  time» 
would  be  an  unusual  construction.    Gene- 
rally a  word  in  the  same  statute  is  not  con- 
strued in  two  different  ways.     "It .has  been 
the  constant  practice  of  the  Congress  of  the 
United  States,  since  the  Rebellion,  to  admit 
persons  to  seats  in  that  body  who  wore  in- 
eligible at  the  data  of  their  election,    but 
whose  disabilities  had  been  subsequently  re- 
moved.**   McCrary,  Elections,  §811.    A  per- 
son may  therefore  hold  the  office  of  county 
commissioner  even  if,   when  elected,   he  ia 
disqualified  under  the  provisions  of  the  stat- 
ute.    If  he  becomes  qualified  after  the  elec- 
tion, and  before  the  holding,  it  is  sufficient. 
Amon^  the  authorities  which  are  generally 
cited  to  support  the  definition  of  "eligible'*^ 
as  meaning  "the  capacity  of  being  elected"' 
are    Carson  v.    McP/tetAdge,    15  Ind.    327; 
Howard  v.  Shoemaker,  85  Ind.  Ill ;  and  Jeff- 
ries V.    Howe,    63  Ind.   592.     More  recently 
(1883)  these  decisions  have  been  carefully  re- 
examined bv  the  supreme  court  of  Indiana  ii^ 
Smith  V.  3foore,  90  Ind.  294.     In  that  case  a 
provision  of  the  constitution  of  Indiana  was 
construed.     That  provision  reads :    **  No  per- 
son elected  to  any  judicial  office  shall,  durin/c 
the  term  for  which  he  shall  have  been  elect- 
ed, be  eligible  to  any  office  of  trust  or  profit 
under  the  state,  other  than  a  judicial  office.  ^ 
"Eligible**  was  defined  as  meaning  "legally- 
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qaaliflcd,"  and  "eligible  to  any  office,"  as 
used  in  the  DrovlBion  of  the  constitution,  was 
construed  as  having  reference  to  the  qualifica- 
tion to  hold  office,  and  not  to  the  choosing 
or  election  to  such  office.  One  of  the  Judges 
(Elliott,  </.,)  dissented;  but  that  judge,  in 
the  case  of  Braum  v.  Goben,  (1890,)  122  Ind. 
113,  decided,  under  all  the  circumstances,  it 
was  best  to  adhere  to  the  decision  in  Smith  v. 
Moore,  $upra.  He  said  in  his  opinion,  among 
other  things,  that  "we  conclude,  therefore, 
that  it  must  be  held  to  be  the  settled  law  of 
this  state  that  the  disqualification  must  exist 
at  the  time  the  term  of  office  begins,  and  that 
the  right  of  the  claimant  is  not  affected  by 
the  fact  that  at  the  time  of  his  election  he 
was  ineligible.**  The  syllabus  in  that  case 
reads:  ''The  disqualification  must  exist  at 
the  time  the  term  of  office  begins,  the  rieht 
of  the  claimant  not  being  affected  by  the  ract 
that  at  the  time  of  his  election  he  was  in- 
eligible." In  the  case  of  Vogel  v.  State, 
(1886,)  107  Ind.  874,  the  judge  writing  the 
opinion,  (Zollars,  J,,)  speaking  for  the 
court,  said :  **  The  constitution  provides  that 
no  person  elected  to  any  judicial  office  shall, 
dnnnii:  the  term  for  which  he  shall  have  been 
elected,  be  eligible  to  any  office  of  trust  or 
profit  under  the  state,  other  than  a  judicial 
office.  Rev.  Stat.  1881,  §  176.  That  the  office 
of  iustice  of  the  peace  is  a  judicial  office, 
nnder  our  constitution  and  statutes,  is  well 
settled.  It  was  held  in  the  case  of  Smith  v. 
Moore,  00  Ind.  294,  that  a  judicial  officer 
may  be  elected  to  an  office  not  judicial,  the 
term  of  ^hich  will  begin  after  the  expiration 
of  the  judicial  term ;  in  other  words,  that  the 
disability  imposed  by  the  constitution  has 
reference  to  the  taking  and  holding  of  the 
office,  and  not  to  the  election.  That  case  h&s 
been  followed  and  approved  in  subsequent 
cases.  Marks  was  eligible  to  take  and  hold 
the  office  of  township  trustee,  if  the  term 
began  afte^  the  expiration  of  his  term  as 
justice  of  the  peace,  although  such  term  may 
not  have  expired  at  the  time  of  the  election." 
A  part  of  the  svllabus  reads:  ''A  judicial 
officer  may  be  elected  to  an  office  not  judi- 
cial, the  term  of  which  will  begin  after  the 
expiration  of  the  judicial  term ;  the  dis- 
ability imposed  by  the  constitution  merely 
having  reference  to  the  taking  and  holding 
of  the  officer. "  The  court  at  that  time  con- 
sisted of  five  judges.  The  decision  was  unan- 
imous. These  aecisions  of  Indiana  referred 
to  must  be  considered  of  ereater  force  because 
the  earlier  decisions  of  that  state  construed 
"eligible  to  office"  as  relating  *'to  the  ca- 
pacity of  beine  elected."  A  more  thorough 
examination  oi  the  whole  subject  induct 
that  court  to  change  its  former  decisions,  and 
to  construe  "eligible"  as  ** going  only  to  the 
holding  of  the  office,"  and  not  to  mean  ** in- 
capable of  being  chosen. "  The  case  of  People 
▼.  HamilUm,  24  111.  App.  609,  is  in  line  with 
the  later  Indiana  cases,  and  "eligible  to  the 
o(fice  of  alderman"  is  constru^  to  mean 
**  legally  (jualified. "  The  disqualification  re- 
ferred to  m  the  statute  in  that  case  is  con- 
strued to  apply  to  the  office,  and  not  the 
election.  In  addition  to  the  earlier  Indiana 
cases,  we  are  also  cited  to  Searcy  v.  Chroviy  15 
(}al.  117,  which  was  followed  in  People  v. 
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Leonard,  73  Cal.  280 ;  State  v.  CloTJce,  8  Nev. 
566;  TayUyr  v.  Sullivan,  45  Minn.  809,  11  L. 
R.  A.  272 ;  and  Be  Corliss,  11 R.  I.  638.  The 
decisions  in  California  and  Nevada  are  com- 
mented upon  in  Smith  ▼.  Moore,  90  Ind.  294, 
and  the  reasoning  by  which  the  conclusions 
were  reached  in  those  cases  was  not  satis- 
factory to  that  court.  The  same  may  be  said 
of  the  reasoning  in  Taylors,  Sullivan,  supra, 
as  applied  to  the  statute  under  consideration. 
In  the  Nevada  case,  which  construes  the  word 
"eligible"  as  meaning  "incapable  of  being 
legally  chosen, "  the  judge  writing  the  opin- 
ion says :  "The  etymology  of  the  word,  and 
the  meaning  generally  ffiven  to  it  by  the  best 
English  authors,  would  hardly  justify  this 
interpretation.  But  the  word,  "as  used  in 
various  state  constitutions,  seems  to  justify 
this  broader  and  more  comprehensive  inter- 

gretation."  State  v.  Clarke,  supra.  In  the 
Ihode  Island  case  the  language  of  the  con- 
stitution is  "that  no  person  holding  an  office 
of  trust  or  profit  under  the  United  States 
shall  be  appointed  an  elector. "  The  supremo 
court  of  that  state  construed  tbe  election  by 
the  people  as  constituting  an  appointment. 
With  this  construction,  me  disqualification 
in  the  constitution  of  Rhode  Island  strikes 
at  the  beginning  of  the  matter ;  that  is,  it 
forbids  an  appointment  or  the  election  of  an 
ineligible  candidate.  That  case  is  therefore 
not  in  conflict  with  the  views  of  this  court. 

The  other  objections  made  to  Demaree's 
holding  the  office  of  county  commissioner 
were  not  well  taken.  In  the  case  of  Bopers  v. 
Slonaker,  82  Kan.  191,  Rogers'  term  of  office 
as  coroner  did  not  expire  until  January  14, 
1884.  He  attempted,  while  coroner,  on  Jan- 
uary 12,  1884,  before  the  expiration  of  his 
term,  to  act  as  county  commissioner.  He 
tried  to  hold  two  offices  at  the  same  time. 
This  cannot  be  done.  In  State  v.  Plymell,  46 
Kan.  294,  Plymell  was  ineligible  to  the  office 
of  county  commissioner  because  he  continued 
to  hold  the  office  of  city  clerk.  He  at- 
tempted to  discharge  the  duties  of  county 
commissioner.  He  also  tried  to  hold  two 
offices  at  the  same  time.  Forbes,  who  was 
elected  to  the  office  of  township  trustee  to 
succeed  Demaree,  was  notified  oi  his  election 
about  the  18th  of  November,  1892.  He 
(jualified  December  31,  1892.  The  acts  relat- 
ing to  township  officers  make  no  provision 
for  any  of  the  offices  therein  named  becom* 
ing  vacant  on  the  refusal  or  neglect  of  the 
officer  elected  to  give  the  official  bond  within 
the  time  prescribe  by  law.  Jones  v.  Oridley, 
20  Kan.  584.  On  the  9th  of  January,  1893, 
at  the  time  that  Demaree  appeared  and  de- 
manded his  office  as  a  member  of  the  board 
of  county  commissioners  of  Seward  county 
from  the  third  commissioners' district  he  was 
"eligible" — that  is,  he  was  "legally  quali- 
fied"—to  hold  the  office  at  that  time.  He  had 
fully  complied  with  all  the  provisions  of  the 
statute,  and  Scates  should  have  surrendered 
to  him  the  office. 

The  claim  that  Demaree  offered  to  give  a 
bribe  to  E.  D.  Haines  on  the  8th  or  No- 
vember, 1892,  to  procure  his  vote,  we  do  not 
think  is  supported  bv  the  evidence.  It  is  said 
that  Demaree  agreed  with  Haines  to  use  his 
influence  to  relocate  a  schoolhouse  near  the 
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center  of  his  school  district,  in  consideration 
that  Haines  would  vote  for  him  for  county 
commissioner.  Considerinir  all  the  evidence, 
we  do  not  think  that  Demaree  bribed,  or  at- 
tempted to  bribe,  Haines  by  what  he  did 
about  the  relocation  of  the  school  house. 

Judgment  of  ouster  will  be  rend&red  offainat 
the  defendant,  with  costs. 

Johnston*  J.,  concurs. 

Allen,  (7.,    dissenting: 

The  coui-ts  seem  to  have  experienced  some 
difficulty  in  defining  the  word  "eligible,*'  as 
used  in  statutory  provisions  similar  to  the 
one  under  consideration  in  this  case,  as  well 
as  in  the  various  state  constitutions.  Taken 
by  itself,  the  meaning  of  the  word,  to  me, 
appears  plain.  Its  derivation  from  the  Latin 
word  "digere,"  to  choose,  with  the  suffix 
•*  ible,  **  ordinarily  signifying  able,  or  capable 
of,  would  seem  to  give  the  .word,  naturally 
the  signification  of  able  to  be,  or  capable  of 
being,  chosen.  This  signification  seems  to 
correspond  with  its  ordinary  use  in  the  Eng- 
lish fanguaj^e.  The  definition  given  by 
Webster  is :  "  (1)  Proper  to  be  chosen ; 
qualified  to  be  elected ;  legally  qualified,  as 
eligible  to  office ;  (2)  worthy  to  be  chosen  or 
selected  ;  desirable ;  preferable ;  as,  an  eligi- 
ble situation  for  a  house ;  the  more  eligible 
of  the  two  evils. "  Worcester  defines  it  thus : 
**  That  may  be  elected ;  fit  to  be  chosen ; 
worthy  of  choice;  preferable;  desirable. 
(Politics)  Legally  qualified ;  capable  of  be- 
ing legally  chosen.*^  Black's  Law  Diction- 
ary ^ives  the  following:  "As  applied  to  a 
candidate  for  an  elective  office,  this  term 
means  capable  of  being  chosen,  the  subject 
of  selection  or  choice,  and  also  implies  com- 
petency to  hold  office,  if  chosen."  Section 
1,  chap.  104,  of  the  General  Statutes  of  1889, 
contains  the  f ol lowing :  "  In  the  construction 
of  the  st-atutes  of  this  state  the  following 
rules  shall  be  observed,  unless  such  construc- 
tion would  be  inconsistent  with  the  manifest 
intent  of  the  legislature,  or  repugnant  to  the 
context  of  the  statute :  .  .  .  Second. 
Words  and  phrases  shall  be  construed  accord- 
ing to  the  context,  and  the  approved  usage 
of  the  language;  but  technical  words  and 
phrases,  and  such  others  as  may  have  ac- 
quired a  peculiar  and  appropriate  meaning 
in  law,  shall  be  construed  according  to  such 
peculiar  and  appropriate  meaning.'" 

In  the  passage  of  the  statutory  provision 
nnder  consideration,  two  purposes  ma^  have 
been  in  contemplation, — one,  a  prohibition 
on  the  officers,  and  other  persons  rendered 
ineligible  by  the  statute  from  being  candi- 
dates at  the  election,  and  from  being  voted 
for  at  all.  The  other,  a  prohibition  on  the 
holding  by  one  person  of  two  offices,  of  the 
kinds  mentioned,  at  the  same  time.  The  in- 
tention of  the  legislature  is  to  be  gathered 
mainly  from  the  language  used.  It  is  fair 
to  presume  that  members  of  the  Kansas  leg- 
islature have  generally  a  fair  understanding 
of  the  English  language,  and  especially  of 
the  forcible,  simple  words  derived  from  the 
Saxon.  If  the  intention  had  been  merely  to 
pievent  the  holding  of  the  office  of  county 
commissioner  by  a  state,  county,  township, 
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or  city  officer,  or  an  employer,  offlcer,  or 
stockholder  in  any  railroad,  I  apprehend 
there  could  hardly  have  been  a  member  of 
either  house  to  whom  the  simple  Anglo- 
Saxon  word  "  hold''  would  not  have  suggested 
itself,  and  who  would  not  have  used  it  in 
preference  to  the  word  "eligible."  The 
meaning  of  the  section  would  then  have  been 
as  the  majority  of  this  court  construes  it  to 
be,  but  it  would  have  read:  "No  person 
holding  any  state,  county,  township,  or  city 
office,  or  any  employer,  officer,  or  stockholder 
in  any  railroad  in  which  the  county  owns 
stock,  shall  hold  the  office  of  county  com- 
missioner." Of  course,  it  is  not  to  be  ex- 
pected that  the  legislature  will  in  every  in- 
stance select  woras  of  the  most  clear  and 
unequivocal  meaning,  yet  it  is  not  to  be  pre- 
sumed that  words  are  used  in  the  statute 
without  careful  consideration  of  their  force 
and  meaning.  On  the  contrary,  it  is  to  be 
presumed  that  they  have  selected  the  words 
they  deem  most  apt  to  convey  their  meaning. 
The  word  "eligible"  cannot  fairly  be  said 
to  have  a  technical  meaning  in  the  law,  dif- 
ferent from  its  ordinary  signification  in  the 
language.  I  think  that  not  only  the  weight 
of  reason,  but  of  authority  as  well,  is  to  the 
effect  that  the  word  "eligible"  has  reference 
to  the  status  of  the  candidate  at  the  date  of 
the  election.  The  electors  then  make  their 
choice.  That  choice  should  be  made  from 
those  persons  who  are  eligible;  fit  to  be 
chosen ;  worthy  of  choice.  It  does  not  seem 
reasonable  that  thej^  should  be  required  to 
take  into  consideration  changes  of  condition 
which  may  or  may  not  arise  between  the  date 
of  the  election  and  the  commencement  of  the 
term  of  office,  but  that  the  person,  at  the 
time  of  the  election,  should  belong  to  the 
class  of  persons  who  are  eligible.  To  this 
effect  are  the  followinjr  cases:  Searcy  ▼. 
Gr(m,  15  Cal.  117;  StaU  v.  Clarke,  8  Nev. 
566 ;  Waldo  v.  WaUace,  13  Ind.  569 ;  GuUek 
V.  New,  14  Ind.  93;  Oaraon  ▼.  McPhetridge, 
15  Ind.  827 ;  Be  Carliea,  11  R.  I.  638. 

In  Jeffries  v.  Hotre,  it  was  said:  "The 
term  'eligible'  means,  not  only  eligible  to 
be  elected  to  the  office,  but  also  eligible  to 
hold  it  after  the  election."  In  People  ▼. 
Leonard,  73  Cal.  230,  the  court  refers  to  the 
case  of  Searcy  v.  Orou>,  supra,  and  says :  "  So 
it  appears  to  us  that  when  we  come  to  con- 
sider the  motive  which  must,  of  necessity, 
have  actuated  the  constitutional  assembly 
that  enscted  the  provision  which  we  arc  con- 
sidering, and  the  cogent  and  powerful  reasons 
which  would  occur  to  the  mind  of  any  earn- 
est thinker  why  such  a  restriction  should  be 
placed  on  the  holding  of  office  by  one  man, 
at  the  same  time,  under  more  than  one  gov- 
ernment, (such  as  that  it  would  tend,  if  the 
duties  of  both  offices  were  onerous,  to  the  ne- 
glect of  one  or  both,  or  to  the  undue  influ- 
ence of  the  office  holder,  as  a  powerful  agent 
of  some  ambitious -president  or  head  of  a  de- 
partment, if  the  federal  office  was  a  lucrative 
one,  and  the  like,)  that  it  was  clearly  in- 
tended that  one  holding  a  'lucrative  office* 
under  the  United  States  should  not  hold  a 
'civil  office  of  profit'  under  the  state."  The 
conclusion  reached  in  that  case  was  that  the 
inhibition  applied  both  to  the  election,  and 
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to  the  holding  of  the  oflQce  thereafter,  and 
that  if  a  person,  though  Qualified  at  the  time 
of  the  election,  afterwards  became  disquali- 
fied by  accepting  a  federal  appointment,  he 
could  not  hold  ^th  ofilces.     In  the  case  of 
SuUe  V.  Smith,  14  Wis.  498,  it  was  held  that, 
although  there  was  no  statutory  or  constitu- 
tional provision  in  that  state  prohibiting  an 
alien  from  holding  the  of9ce  or  Blieri£f,  a  per- 
son who  was  still  a  subject  of  Great  Britain 
VBS  ineligible  to  that  office.     In  the  case  of 
State  y.  Murray,  28  Wis.  96,  9  Am.  Rep.  489, 
it  was  held  that  a  person  who  had  not  de- 
clared his  intention  to  become  a  citizen  at  the 
date  of  the  election,  but  who  did  so  before 
his  term  of   office   commenced,    might   be 
elected  clerk  to  the  county  board  of  super- 
visors.    The    court,    however,    says:    "In 
other  words,  I  think  that  in  those  cases,  as 
in  this,  the  disqualifications  relate  to  the 
holding  of  the  office,  and  not  to  the  election 
thereto.     As  a  matter  of  course,  none  of  tnes^ 
remarks  are  intended  to  apply  to  a  case  «rherc 
a  different  rule  has  been  enacted  by  constitu- 
tional and  statutory  provision.**    This  case 
can  hardly  be  considered  as  upholding  the 
views  expressed  in  the  opinion  of  the  chief 
justice.     In  the  case  of  State  v.  Clarke,  eupra, 
the  court  says :    **  We  agree  with  the  defend- 
ant that  tiie  framers  of^the  constitution  in- 
tended to  prohibit  one   who  was  holding  a 
lucrative  federal  office  from  holding  a  state 
office  at  the  san^B  time;  but,  instead  of  re> 
stricting  the  meaning  of  the  word  "eligible** 
as  defendant  contends,  we  think,  to  carry  out 
the   intention  of  the  constitutional  conven- 
tion, we  ou^ht,  rather,  to  give  it  a  more  ex- 
tended signification  than  is  generally  given, 
and  that  it  means  both  incapable  of  being 
legally   chosen,    and   incapable  of  legally 
holding. "    To  my  mind,   the  reasoning  of 
Justice  Elliott  in  his  dissenting  opinion  in 
Smith  V.  Moore,  90  Ind.  807,  is  much  more 
clear  and  convincing  than  that  in  the  opinion 
of  the  majority  of  the  court.     The  view  of 
the  supreme  court  of  Minnesota,  as  appears 
in  the  case  of  Taylor  v.  Sullivan,  45  Minn. 
909,  11  L.  R.  A.  272,  meets  my  entire  ap- 
proval :    "Our  inquirv  is  as  to  the  meaning 
of  the  word  'eligible,    as  used  in  the  consti- 
tation.     In  Webster's  Dictionary  its  meaning 
is  defined  to  be :     'Proper  to  be  chosen ;  qual^ 
ified  to  be  elected. '    In  this,  and  the  cognate 


words  derived  from  the  same  source,  (the 
Latin  verb  *eligere,*)  the  idea  primarily  in- 
volved is  that  of  choosing,  selecting.  It  is 
expressed  in  our  words,  'to  elect,'  derived 
from  the  same  Latin  wonl.  This  primary 
and  strictly  proper  signification  of  the  word 
'eligible'  is  also  its  well  under Jtood  popular 
meaning.  If  we  had  adopted  the  form  'elect- 
able' for  the  adjective,  instead  of  following 
more  nearly  the  form  of  the  verb  from  which 
it  is  derived,  l^e  meaning  might  have  been 
more  obvious,  but  it  would  not  have  been 
different.  In  State  ▼.  Murray,  28  Wis.  96, 
9  Am.  Rep.  489,  it  was  considered  to  be  a 
fundamental  principle  of  popular  govern- 
ment, even  in  the  absence  of  any  constitu« 
tional  or  statutory  restriction,  that  one  who 
is  not  a  qualified  elector  cannot  legally  hq^ 
an  elective  office.  According'  to  Ihti  o^inioA 
of  Ryan,  Ch*  J-,  in  the  iatei;  caije-o*.  State  /. 
i>wyewj,;.5Q  Wi3.  ^,108,*  thitf  proposition 
dh6ujd,«in  principle',  be  more  broadly  stated, 
and  only  such  persons  as  are  themselves 
electors  at  the  time  of  the  election  should  be 
deemed  eligible  to  office.  We  think  that  this 
must  certainly  be  so  considered  under  a  con- 
stitution which,  in  effect,  declares  that  only 
such  persons  shall  be  eligible  to  elective 
offices.**  I  am  entirely  satisfied  with  the  de- 
cision in  Privett  v.  Biekford,  26  Kan.  52, 
40  Am.  Rep.  801,  because  the  provision 
there  under  consideration  contained  the 
term  "qualified  to  hold  office,**  which,  of 
course,  refers  to  the  period  covered  by  the 
term,  rather  than  the  time  of  the  election. 
Neither  of  the  other  cases  appears  to  me  to  be 
decisive  of  the  question  in  this  state.  It  ap- 
pears to  me  that  the  legislature  has  plainly 
said,  in  substance,  that  no  person  holding 
a  township  office  shall  be  elected  county  com- 
missioner. If  the  spirit  of  this  law  requires 
the  courts  to  hold  that  no  person  who,  after 
election  as  county  commissioner,  though 
qualified  at  the  time  shall  hold  both  that 
and  a  township  office  at  the  same  time,  we 
still  are  not  required  to  do  away  with  the 
rule  that  is,  in  terms,  declared  in  the  stat- 
ute. I  perceive  no  inconsistency  in  the  con- 
struction placed  on  the  word  by  those  courts 
which  hold  that  the  inhibition  applies  both 
to  the  time  of  the  election,  and  to  the  term 
of  office. 
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Maigaret  A.  OARMAOK  et  al.,  DefU.,  and 
Tatum  &  Bowen,  Appts. 
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A  eonsideratlom  expressed  In  money  in 


a  deed  flrom  fkther  to  dani^btor  may 
be  shown  by  oral  evidence  to  have 
been  in  flaet  a  donation  in  order  to  sup- 
port  the  title  of  a  purchaBer  from  the  daughter 
during  bor  coverture,  by  virtue  of  the  Oreflron 
constitution  and  statutes  allowlDir  a  married 
woman  to  convey  property  acquired  by  gift. 

(December  19.  ItlOS.) 


Hon.— Parol  evidence  aeto  the  eonHderation  of  a 

deed. 

Under  the  old  oommon  law,  a  deed  was  regarded 
M  being  so  rnored  that  no  evidence  from  without 
WIS  allowed  as  to  any  part  thereof.    But  the  tend- 

20L.R  A. 


cncy  of  modem  times  has  been  to  regard  the  con* 
sideration  clause  merely  in  the  llgbt  of  a  receipt, 
and  to  allow  a  parol  evldenoe  to  explain  the 
consideration,  for  almost  every  purpose,  except  to 
allow  a  grantor  to  avoid  the  deed,  where  no  fraud 
or  mistake  is  shown. 


See  also  28  L.  R.  A.  375:  30  L.  R.  A.  441. 
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Oregok  Sufrbme  Court. 
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APPEAL  by  defendants,  Tatum  &  Bowen, 
from  a  decree  of  the  Circuit  Court  for 
Multnomah  County  in  favor  of  phiintiff  in  an 
action  brought  to  quiet  title  to  certain  real 
estate.    Affirmed. 

Statement  by  Moore,  J,: 

This  is  a  suit  in  equity  to  quiet  title,  and 

frowB  out  of  the  following  facts:  On  October 
.  1882,  one  Robert  Gilbert,  the  father  of  the 
defendant  Margaret  A.  Carmack,  was  the  owner 
in  fee  simple  of  the  E.  i  of  the  E.  i  of  the  S. 
"W.  i  of  section  17,  in  township  1  S.,  of  range 
2  E.  of  the  Willamette  meridian,  in  Multnomah 
county.  Or.,  containing  40  acres,  and  of  other 


real  property;  that,  being  desirous  of  aiding  hig 
children,  be  and  his  wife  on  that  date  executed 
and  acknowledged  a  warranty  deed  for  the  ex- 
pressed consideration  of  $t,000,  in  which  tbey 
purported  to  convey  to  their  said  daughter, 
Margaret  A.  Carmack,  the  real  properly  above 
described,  and  at  the  same  time  the  same  Gil- 
bert and  wife  executed  like  deeds  to  their  chil- 
dren for  other  real  properly;  that  when  tbe 
deed  to  tbe  defendant  Carmack  had  been  so 
executed,  Mr.  Gilbert  placed  it  in  a  trunk,  in- 
tending at  some  future  time  to  deliver  the  same 
to  his  said  daughter,  Marearet;  that  said  daugh- 
ter, without  the  knowledge  or  consent  of  ber 
father,  took  said  deed  from  said  trunk,  and  on 


^.  Denying  iU  receipt  in  an  action  for  the  purefuue 
•  •••     •       ^  priee. 

\'in  'APfietyi  ^6lrf7«  1  Bam.  Be  0.  TOi,  it  was  held 
•t'bet\>tu!2>l/e^i^£noe  w^  i{ta4rafl^bH  ^^\  <^  T^'^ 
of  the  conaMeifiti^Q  $^e  vsi^ptTitt  tralph  ^ai  ap^ 
knowledflred  in  the  deed,  htfd  not  beeo  iM&df  *lt\i^  id 
was  said  that  if  the  pleadings  had  allowed,  tfpart' 
of  tbe  purobase  money  mlffbt  have  been  shown  to 
have  been  returned  to  the  irrantee  on  condition  of 
his  performing  certain  work  for  the  grantor. 

And  in  Bowntree  v.  Jacob,  2  Taunt.  141,  Mans- 
field, Ch.  J^  said  that  it  was  the  opinion  of  tbe 
court  that  a  verdict  against  the  evidence  of 
the  acknowledgment  in  a  deed  of  tbe  receipt  of 
the  consideration  would  not  stand,  although  he  did 
not  fully  agree  with  that  opinion. 

But  in  Lampon  v.  Corke,  6  Bam.  &  Aid.  006,  parol 
evidence  was  allowed  that  tbe  consideration  had 
Dot  been  paid  for  a  deed  which  contained  a  state- 
ment that  £40  had  been  agreed  to  be  paid,  followed 
by  a  receipt  of  its  payment  **as  hereinbefore  is 
mentioned.** 

And  in  Smith  v.  Battams,  90  L.  J.  Excb.  232,  in 
an  action  for  breach  of  warranty  of  some  Unen, 
parol  evidence  was  admitted  that  the  consideniF 
tfon  of  a  deed  stated  therein  to  be  £100  was  partly 
in  cash,  and  partly  in  the  linen  on  which  suit  was 
brought. 

Tbe  acknowledgment  in  a  deed  of  the  receipt  of 
the  purobase  money  -was  held  in  the  following 
early  cases  to  estop  the  grantor  from  showing  that 
it  had  not  been  paid.  HendenhaU  v.  Parish,  68  N. 
C.  106,  78  Am.  Dec.  200 ;  Brocket  v.  Foecue,  8  K.  C. 
«4:  Graves  v.  Carter,  0  K.  G.  676,  11  Am.  Dec.  786; 
Spiers  V.  Clay,  11  N.  a  22;  Dixon  v.  Swlggett,  1 
Harr.  &  J.  252:  Steele  v.  Adams,  1  Me.  1;  Gist  v. 
Davis,  2  Hill,  Eq.  886,  29  Am.  Dec  89. 

But  in  Crawley  v.  TImberlake,  86  N.  C.  846,  where 
the  urantor  of  a  deed  filed  a  bill  alleging  that  the 
acknowledgment,  therein,  of  the  receipt  of  the  en- 
tire purchase  price,  was  inserted  by  mistake,  and 
that  only  a  part  had  been  paid,  an  answer  which 
did  not  deny  this  was  held  to  be  bad. 

And  In  Shaw  v.  Williams,  100  N.  C.  272,  it  was  said 
that  while  the  decisions  in  North  Carolina  pre- 
cluded evidence  that  the  consideration  of  a  deed 
acknowledging  its  receipt  had  not  been  paid,  yet 
ft  might  be  shown  in  a  court  of  equity  to  have  been 
acknowledged  Inadvertently,  and  without  intent 
to  bar  tbe  grantor^s  recovery. 

And  in  Smith  v.  Arthur,  110  N.  C  400,  it  was  held 
that  the  recital  in  a  deed  of  the  receipt  of  the  con- 
elderation  did  not  preclude  parol  evidence  of  its 
non-payment. 

Parol  evidence  is  admissible  that  a  part  of  the 
purchase  price  was  left  In  the  grantee^s  hands  for 
Che  grantor*8  use.    Schillinger  v.  MoCann,  6  Me.  864. 

And  thap  although  tbe  grantor  was  estopped 
from  denying  the  receipt  of  an  acknowledged  con- 
flideration,  he  might  show  other  considerations 
than  those  expressed  In  the  deed.  Bmmons  v. 
Littlefield,  18  Me.  288. 
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Parol  evidence  wos  allowed  in  the  following 
eases  that  tbe  consideration  had  not  been  paid,  al- 
though the  receipt  was  acknowledged  in  the  deed: 
Triplett  v.  Gill,  7  J.  J.  Marsh.  438 ;  GuUy  v.  Grubbe, 
l.X4\  Marsh.  887;  Hickman  v.  McCurdy,  7  J.  J. 
]|aifthl*666:  Harris  v.  Harris,  2  Harr.  (Del.)  854; 
^riec&h^imer  v.  Trounstlne,  16  Colo.  886 :  Wolfe  v. 
HauV^r,  1  Gill,  84;  0*Neale  v.  Lodge,  3  Harr.  & 
McH.  438,  1  AoL  Dea  877;  Bratt  v.  Bratt,  21  Md. 
678;  Thompson  v.  Gorrie,  67  Md.  197;  Higdon  v. 
Thomas,  1  Harr.  ft  G.  189;  Mills  v.  Dow,  133  U.  8. 
428. 88  L.  ed.  717 ;  Taggart  v.  Stanbery,  2  Mcl«ean, 
648;  Callaway  v.  Heara,  1  Houst.  (Del.)  607;  Parker 
V.  Foy,  43  Miss.  200,  66  Am.  Kep.  484;  Kimball  v. 
Walker,  80  111.  482;  Elder  v.  Hood,  38  IU.  683:  HaU 
V.  Perry.  3  Iowa,  679;  Wilkinson  v.  Scott,  17  Bfass. 
249 ;  Elysville  Mfg.  Co.  v.  Okisko  Co.  1  Md.  Ch.  392s 
Spalding  V.  Brent,  8Md.  Ch.  411 ;  Shephard  v.  Little, 
14  Johns.  210;  Bo  wen  v.  Bell,  20  Johns.  8^  11  Am. 
Dec.  286;  Baker  v.  Council,  1  Daly,  460;  Stackpole 
V.  Bobbins,  47  Barb.  212 ;  Hamilton  v.  McOufre.  8 
Serg.  &  R.  865 ;  Jordan  v.  Cooper,  Id.  664:  Weigley 
V.  Wehr,  7  Serg.  ft  B.  809;  Watson  v.  Blaine,  12 
Serg.  &  B.  181, 14  Am.  Dec.  669:  Deloach  v.  Turner, 
6  Rich.  L.  117;  Beach  v.  Packard,  10  Vt.  96,  88  Anu 
Dec.  186;  White  v.  Miller,  22  Vt.  880. 

Or  that  a  note  was  given  which  had  been  lost. 
Lazell  V.  Lazeli,  12  Vt.  448, 88  Am.  Dec  352. 

The  burden  of  proving  that  it  has  not  been  paid, 
lies  upon  the  grantor,  and  that  its  payment  was 
not  conditional,  but  absolute.  Hebbard  v.  Haug- 
hian,  70  N.  Y.  54. 

The  proof  of  a  balance  due  must  be  clear.  Hutch- 
ison V.  Sinclair,  7  T.  B.  Men.  291. 

The  consideration  expressed  in  a  deed  is  not  ab- 
solutely conclusive  upon  the  grantor,  as  to  the 
amount  or  payment  of  the  purchase  money.  Han- 
nah V.  Wadsworth,  1  Root,  456. 

The  prima  facie  evidence  of  payment  of  the  con- 
sideration from  a  recital  in  the  deed  may  be  con- 
tradicted by  parol  evidence  that  credit  has  been 
allowed  for  it  elsewhere.  Bridges  v.  Russell,  80 
Mo.  App.  268. 

In  an  action  by  tbe  grantor  for  the  purchase 
price  against  an  attorney  in  fact  who  has  sold  real 
property  under  a  power  of  attorney,  parol  evi- 
dence is  admissible  that  the  consideration  therein 
acknowledged  to  have  been  received,  baa  not  been 
paid,  and  titiat  the  real  consideration  was  one 
named  in  a  collateral  contract.  Vaugrine  v.  Tay- 
lor, 18  Ark.  66. 

The  acknowledgment  of  the  receipt  of  the  con- 
sideration for  a  deed  is  prima  facie  evidence  of 
that  fact,  throwing  the  burden  of  proof  on  the 
one  denying  it.  Asrres  v.  McConnel,  16  Hi.  280; 
Stone  V.  Duvall,  77  111.  475. 

This  is  so  by  the  current  of  authority  in  Ten- 
nenee.    Bayliss  v.  Williams,  6  Coldw.  440. 

The  recital  in  a  deed  of  a  valuable  consideration 
is  evidence  that  that  was  the  true  and  only  con- 
sideration, until  the  contrary  Is  shown.  Haywood 
T.  Moore,  2  Humph.  684. 


1893. 


Ybltbn  ▼.  Carmack. 


10; 


S 


August  21, 1883,  placed  tbe  same  on  tbe  rec- 
ords of  said  county,  and  thereafter  exercised 
«cts  of  ownership  over  said  premises:  that  soon 
«fteT  tbe  deed  had  been  filed  for  record  ber 
father  became  aware  of  tbe  fact,  but  that  he 
-made  DO  objection  thereto,  and  has  never  since 
that  time  made  anv  claim  to  said  land.  No 
money  was  paid  or  intended  to  be  paid  for  said 
land,  and  said  conveyance  was  intended  as  a 
^ft  by  said  Gilbert  and  wife  to  their  said  daugh- 
ter. Ou  September  22,  1887,  the  appellants, 
Tatum  &  Bowen,  commenced  an  action  against 
-said  defendant  Margaret  A.  Carmack  et  cU.  in 
tbe  circuit  court  of  said  county  on  an  account 
for  goods  sold  and  delivered,  to  recover  the 


sum  of  $1,837.20  and  interest..  It  fs  conceded 
that  said  Mar^ret  A.  Carmack,  for  the  pur- 
pose of  hindenng  and  delaying  tbe  appellants, 
Tatum  &  Bowen,  in  tbe  collection  of  their  said 
claim  against  her,  tried  to  sell  and  dispose  of 
said  premises,  and  finally  agreed  to  convey  tbe 
same  to  one  Joseph  Burkhard  for  tbe  sum  of 
$1,600,  and  on  tbe  28d  day  of  September,  1887. 
she  executed  and  delivered  to  him  her  warranty 
deed  therefor.  That  at  said  date  said  Margaret 
A.  Carmack  was  a  married  woman,  and  ber 
husband,  H.  C.  Carmack,  was  temporarily  ab- 
sent, and  it  was  agreed  that  she  should  procure 
a  deed  from  her  said  husband  to  said  Burkhard, 
and  deliver  it  to  him,  before  any  portion  of  the 


A  Evidence  of  a  further  coneideralion  than  thaJi 

named  in  the  deed, 

a.  ToDoydehtsofthegrantior, 

Parol  evldeooe  of  an  aflrreement  by  the  grantee 
to  pay  the  debts  of  the  Krantor  In  addition  to  the 
•«on8ideratlon  recited  in  the  deed,  is  inadmissible. 
Emery  v.  Chase,  5  Me.  282. 

Where  the  oonsideration  ezpreesed  In  a  trust 
^eed  was  the  security  of  a  note  of  a  greater  amount 
than  the  property  sold  for,  parol  evidence  was  not 
Allowed  that  the  deed  was  given  in  full  oonsidera- 
tion for  tbe  note,  Saffold,  J*.,  dlasenting  on  the 
grottod  that  a  greater  or  leas  consideration  than 
that  recited  might  be  proved.  Brooks  v.  Maltble, 
4  Stew.  4?  P.  (Ala.)  96. 

Parol  evidence  is  admissible  of  a  promise  by  the 
C^rantee  to  pay  a  note  given  by  the  grantor  and  se- 
-eured  by  a  mortgage  on  the  property  sold.  Bur- 
iMink  V.  Gould,  15  Me.  118. 

And  of  a  promise  by  the  grantee  to  pay  a  note  in 
«n  action  against  him  by  the  holder.  Price  v> 
Seed,  88  Mo.  App.  480. 

And  that  the  real  consideration  was  a  note  for 
the  payment  of  rent  In  addition  to  that  recited  in 
the  deed.    Steed  v.  Hinson,  76  Ala.  296. 

In  Saramia  v.  Oourrege,  18  La.  Ann.  2S,  it  was 
lield,  8pofford,X,  dissenting,  that  the  grantee 
tnigbt  show  by  parol  that  a  part  of  the  conslderar 
tion,  the  receipt  of  which  in  current  money  was 
Acknowledged!,  was  a  note  on  which  the  grantor 
ynB  bringing  suit. 

Parol  evidence  is  admissible  that  the  considera- 
tion for  a  deed  the  receipt  of  which  is  therein  ac- 
knowledged, was  certain  notes  secured  by  mort- 
4rBge.  Howards  v.  *  Davis,  6  Tex.  174:  Stiles  v. 
Middens,  21  Tex.  788. 

Parol  evidence  is  admissible  in  an  action  on  a 
note  given  in  part  oonsideration  of  a  deed  of  land 
that  the  note  was  to  be  paid  out  of  the  sale  of 
«bares  in  an  oil  company  to  be  formed,  to  which 
the  property  was  to  be  conveyed.  Hoevelerv. 
Mugele,  OS  Pa.  848. 

And  to  show  that  the  real  consideration  for  a 
•deed,  reciting  a  money  consideration,  was  tbe  exe- 
cution by  the  grantee  of  aocommodatloo  notes  for 
the  grantor  in  an  action  by  the  former  to  recover 
•on  such  notes.    Pray  v.  Rhodes.  42  Minn.  98. 

Parol  evidence  is  admissible  of  an  agreement  by 
the  grantee  to  pay  a  Judgment  against  the  grantor. 
Byeis  V.  Mullen,  9  Watts,  266;  Miller  v.  Flchthom, 
«Pa.262. 

And  to  pay  a  judgment  and  mechanics*  liens. 
Buckley's  App.  48  Pa.  481, 88  Am.  Dec.  468. 

The  oonsideration  for  a  deed  reciting  natural 
love  and  alfection  and  one  dollar  may  be  shown  by 
parol  to  have  been  a  full  settlement  of  ail  matters 
•of  diifereoce  between  the  parties.  Coles  v.  Souls- 
l>y,  aa  OaL  47. 

And  parol  evidence  is  admissible  of  an  agree- 
ment to  pay  an  indebtedness  on  the  property  as 
IMirt  consideration.  McMahan  v.  Stewart,  23  Ind. 
490. 
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And  of  an  agreement  to  pay  debts  due  from  tha 
grantor  as  part  of  the  consideration  for  an  assign- 
ment of  a  contract.  Mills  v.  Dow,  183  U.  S.  428, 88 
L.ed.717. 

In  Lewis  v.  Bell,  68  U.  B.  17  How.  616, 16  L.  ed.  208, 
parol  evidence  was  allowed  that  the  consideration 
for  a  deed  reciting  one  dollar  and  ^divers  other 
good  considerations"  was  an  indebtedness  of  the 
grantor  to  the  grantee. 

And  parol  evidence  was  allowed  of  an  agreement 
by  the  grantee  to  pay  a  debt  due  from  the  grantor 
in  an  action  for  such  debt.  Walt  v.  Wait,  28  Vt. 
860. 

In  an  action  by  the  grantee  of  land  against  the 
grantor  to  recover  a  debt  equal  to  the  considera- 
tion for  the  deed  the  latter  may  show  by  parol 
that  the  debt  was  the  real  consideration.  Bobbins 
▼.  Love,  10  N.  C.  82. 

Parol  evidence  is  admissible  of  an  agreement  to 
pay  all  tbe  debts  against  the  property  sold  Instead 
of  a  definite  sum  of  money  mentioned  in  the  deed. 
Booth  V.  Himes,  64  lU.  363. 

Parol  evidence  is  admissible  of  an  agreement  by 
the  grantee  to  pay  the  taxes  on  other  property  as 
part  oonsideration  for  a  deed.  Headrick  v.  Wise- 
hart,  67  Lid.  128. 

And  on  the  property  sold  in  addition  to  the  con- 
sideration recited  in  the  deed.  Preble  v.  Baldwin* 
6  Gush.  648. 

Unless  the  deed  professes  to  show  just  what  the 
oonsideration  was  parol  evidence  may  be  given 
that  the  grantee  agreed  to  pay  the  taxes  assessed 
after  the  execution  of  the  deed.  Pierce  v.  Brew, 
48Vt.202. 

Parol  evidence  is  admissible  of  an  agreement  by 
the  grantee  to  pay  a  mortgage  on  another  piece  of 
property  as  part  of  the  consideration  of  a  deed. 
Trevidick  v.  Mumford,  81  Mich.  467;  Jordan  v. 
White,  20  Minn.  91. 

And  of  an  agreement  by  the  grantee  to  pay  the 
balance  due  upon  a  mortgage  on  the  property  sold 
in  a  real  action  in  which  the  plaintiff  relies  upon 
such  mortgage.    Bumham  v.  Dorr,  72  Me.  196. 

And  that  a  part  of  the  consideration  was  to  be 
applied  in  payment  of  a  mortgage  on  the  premises 
sold  and  that  this  has  not  been  done,  but  the  proof 
must  be  clear  and  positive.  Herbert  v.  3cofleld,  9 
N.  J.  Eq.  492. 

And  of  an  agreement  by  the  father  of  the  grantee 
by  whom  the  negotiations  were  made  to  pay  off 
and  discharge  a  mortgage  as  part  of  the  considera' 
tion  in  an  action  by  him  on  the  mortgage  which 
he  had  had  assigned  to  himself.  Frey  v.  Y ander- 
hoof,  16  Wis.  898. 

And  of  a  promise  by  the  grantee  to  pay  a  debt 
secured  by  mortgage  in  favor  of  a  subsequent 
mortgagee  of  tbe  same  property  in  an  action  by 
him  to  have  the  first  mortgage  declared  a  lien  on 
other  property.  Bichardson  v.  Traver,  112  U.  S. 
428, 28  L.  ed.  804. 

Parol  evidence  is  admissible  in  an  action  to  en- 
force a  vendor^s  lien  that  an  incumbrance  on  th* 
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purchaBe  price  should  be  paid  to  her.  A  Quit- 
claim deed  recitio  j;  one  dollar  as  the  consiaera- 
tion  thereof  was  prepared,  and  sent  to  ber  hus- 
band, who  executed  it  on  September  23,  1887, 
and  it  was  returned  and  delivered  to  Burkhaid, 
who  thereupon  paid  the  purchase  price  over  to 
said  Margaret  A.  Carmack.  Her  deed  was  filed 
for  record  on  the  day  of  its  execution,  and  the 
deed  from  ber  husband  was  filed  for  record 
September  27,  1887.  That  Burkhard,  the  pur- 
chaser, had  no  knowled^  or  notice  of  the 
claim  of  the  appellants,  Tatum  &  Bo  wen,  nor 
of  Carmack's  desire  to  place  said  real  property 
beyond  the  reach  of  her  said  creditors.  That 
the  action  of  Tatum  &  Bowen  matured  iu  a 


judgment  acrainfft  safd  Mnrgaret  A.  Carmack 
on  October  2d,  lb87,  lor  $1,846.10  and  cnsia. 
That  the  respondent  is  in  the  possession  of  the 
8.  E.  i  of  the  S.  E.  i  of  the  8.  W.  i  of  said 
section,  the  same  being  10  acres  of  said  lar^^er 
tract,  by  a  chain  of  warranty  deeds  from  said 
Joseph  Burkhard,  for  a  valuable  consideration, 
without  knowledge  of  the  purpose  of  said  deeda 
from  said  Carmack  and  husband,  and  with 
such  notice  only  as  the  record  thereof  gave. 

Before  the  commencement  of  this  suit,  the 
appellants,  Talum  &  Bowen,  had  caused  an 
execution  to  be  issued  on  their  said  judgment, 
and  had  ordered  the  sheriff  to  levy  up«jn  the 
said  real  property  of  the  respondent  to  satisfy 


property  should  be  paid  out  of  the  proceeds  of  i 
notes  given  for  the  purohaae  price.   Dobyns  v> 
Rioe.22Uo.App.44S. 

The  grantee  may  show  by  parol  that  the  oonsld- 
eratiOQ  for  a  deed  reciting  money  was  an  indem- 
nity for  a  bond  signed  by  him  for  the  grantor  as 
against  the  grantor  or  his  privies.  Duval  v.  Bibb, 
4  Hen.  ft  M.  48. 4  Am.  Dec.  606. 

In  an  action  to  recover  for  building  a  road  under 
•n  agreement  that  part  of  the  compensation  sbou  Id 
be  a  oiaim  which  the  defendants  had  against  a 
railroad  company,  where  evidence  of  a  convey* 
anoe  of  the  claim  with  other  property  for  a  valu- 
able consideration  has  been  introduced  by  the 
plaintiff  the  defendants  may  show  by  parol  that 
the  claim  was  worthless  and  that  they  have  re- 
ceived nothing  on  it.  :  Egan  v.  Bo  wker,  6  Allen,  440. 

b.  2b  support  the  grantor, 

A  deed  which  purports  to  be  for  a  money  con- 
sideration cannot  be  shown  by  parol  to  have  been 
given  in  consideration  of  a  promise  to  give  the 
grantor  a  home  for  her  life.  Thompson  v*  CSoirle, 
67  Md.  197. 

In  Harrison  v.  Guest,  8  H.  L.  Gas.  48L,  parol  evi- 
dence was  given  that  the  real  consideration  for  a 
deed  recitlDg  one  of  money  was  an  agreement  to 
maintam  the  grantor  and  that  the  money  consid- 
eration was  only  a  security  in  case  the  mainte- 
nance was  not  provided,  but  no  fraud  having  been 
proved  it  was  held  that  a  court  of  equity  would 
not  set  the  deed  aside  because  of  the  misstatement. 

Parol  evidence  Is  admissible  of  an  agreement  by 
the  grantee  to  support  the  grantor  in  addition  to 
the  consideration  recited  in  the  deed.  Tyler  v. 
Carlton,  7  Me.  175,  20  Am.  Dec.  367:  Greedy  v. 
McGee,  56  Iowa,  759. 

And  to  support  the  grantor  and  his  wife  during 
their  lifetime  and  pay  a  sum  of  money  to  a  third 
person  after  their  death.  Lamb  v.  Donovan,  19 
Ind.4a 

And  of  an  agreement  by  the  grantee  to  allow  his 
father,  the  grantor,  to  remain  on  the  place  sold 
during  his  lifetime  in  an  action  by  the  son  to  re- 
cover rent  for  his  father^s  use  of  the  house. 
Swisher  v.  Swisher,  Wright  (Ohio)  766. 

c  Of  a  reservation  by  the  fn^ntor. 

Parol  evidence  is  inadmissible  of  a  reservation  of 
manure  on  the  sale  of  a  farm.  Conner  v.  Coffin,  2S 
K.H.688. 

And  of  an  agreement  that  the  manure  made  in  a 
stable  unconnected  with  a  farm  should  pass  with 
the  stable  on  its  sale.  Proctor  v.  Gilson,  49  K.  H. 
tt. 

But  parol  evidence  was  allowed  in  Earrar  v. 
Smith,  64  Me.  74,  of  an  agreement  that  the  grantee 
should  have  the  manure  made  on  a  farm  after  the 
sale  during  the  gran  tor  ^s  occupation  as  compensa- 
tion for  such  occupation. 

And  the  grantor  may  show  an  oral  agreement  at 
the  time  of  the  sale  that  he  was  to  have  In  addition 
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to  the  consideration  recited  in  a  deed  whatever 
sum  might  be  allowed  for  the  discontinuance  of  a 
road.    Nickerson  v.  Saunders,  86  Me.  418b 

And  that  the  vendor  should  have  the  use  of  a 
posBway  over  the  land  sold.  Champion  v.  Munday^ 
85Ky.aL 

Also  that  he  was  to  have  the  rent  for  a  certain 
time  of  property  on  which  there  was  a  lease  at  th» 
time  of  sale.  Bourne  ▼.  Bourne,  13  Ky.  L.  Rep. 
645. 

But  m  Winn  v.  Murebead,  52  Iowa,  64.  parol  evi^ 
'dence  of  such  an  agreement  was  not  allowed  in  ao 
action  by  the  grantor  against  the  lessee. 

In  Stewart  v.  McArtbur,  77  Iowa,  162,  an  action  to 
reform  a  deed.  Deck,  .T.,  m  a  dissenting  opioiou, 
held  that    parol  evidence  might  be  given   of 
an  agreement  ttiatthe  grantor  should  have  the 
growing  crops,  making  a  reformation  unnecessary. 

Parol  evidence  Is  not  admissible  of  a  reservation 
by  the  grantor  of  a  tree  growing  on  the  land  sold. 
Armstrong  v.  Lawson,  78  Ind.  498. 

Nor  of  an  agreement  that  he  shall  have  the  grow* 
Ing  wheat.    Chapman  t.  Long,  10  Ind.  465. 

Nor  can  evidence  of  a  written  agreement  to  that 
effect,  prior  to  the  deed,  be  given.  Turner  v.  Ox»l«. 
28  Ind.  66,  85  Am.  Dec  449. 

But  in  HeavUon  v.  Heaviion.  29  Ind.  509.  this  de- 
cision was  overruled,  and  it  was  held  that  the 
grantor  might  ahow  a  parol  reservation  of  the 
growing  wheat. 

And  of  a  growing  crop.  Harvey  v.  Million,  6T 
Ind.  90;  Benner  v.  Bragg,  68  Ind.  838. 

And  of  a  portable  sawmill  and  its  machinery* 
Worden,  J.,  dissenting.    Pea  v.  Pea,  86  Ind.  887. 

But  not  of  a  sum  to  be  awarded  as  damages  in  tk 
pending  condemnation  proceeding  for  a  part  of 
the  lots  sold.    Bailey  v.  Brtant,  117  Ind.  862. 

Parol  e\idence  is  admissible  of  an  agreement 
that  the  grantor  should  retain  possession  of  the 
premises  some  months  after  the  execution  of  the 
deed.  Morris  v.  Whitcher,  20  N.  Y.  41;  Quimby  v* 
Stebblns,  65  N.  H.  420. 

And  that  the  grantor  ahould  have  the  growins^ 
wheat  and  the  rent  for  a  certain  time,  Neill  v» 
Cheasen.  15  111.  App.  266. 

And  of  an  agreement  that  the  grantor*s  agent 
should  occupy  apart  of  the  premises  sold.  AulV 
8av.  Bank  v.  Aull,  80  Mo.  199. 

d.  Of  9ome  deed  to  he  performedjjy  the  grantee. 

Parol  evidence  is  admissible  of  an  agreement  to 
erect  a  depot  on  the  land  conveyed  as  part  of  the 
consideration.  Louisville,  St.  L.  ft  T.  B.  Co.  v. 
Neof  us.  13  Ky.  L.  Rep.  961. 

And  to  erect  a  depot,  and  give  the  grantor  and 
bis  wife  a  pass  over  the  road  for  one  year.  West- 
chester &  P.  R.  Co.  V.  Broomali  (Pa.)  March  5, 1888. 

And  that  the  consideration  tor  the  release  of  a 
right  of  way  over  the  plaintilTs  land,  reciting  one 
dollar,  was  the  erection  of  a  depot,  in  an  action  for 
cot  erecting  it.  Watterson  v.  Allegheny  Valley 
R.  Co.  74  Pa.  208. 
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the  same.  This  salt  was  brought  by  the  re- 
ipoDfleot  for  a  perpetual  inJuDction  to  eoioin 
ud  restrain  said  appellants,  Tatum  &  Bowen, 
from  proceeding  to  enforce  the  said  execution 
against  the  said  land.  Respondent  had  a  decree 
in  the  court  below  against  all  the  defendants, 
dccIsriDg  respondent  the  owner  of  said  prop- 
erly in  fee,  and  perpetually  enloining  them 
from  enforcing  said  eiecution  against  said  land. 
The  appellants,  Tatum  &  Bo  wen,  alone  have 
appealed.  Their  contention  is  that  Margaret 
A.  Carmack  did  not  acquire  said  real  property 
by  gift,  devise,  or  inheritance,  and  that,  being 
a'morried  woman,  her  deed  of  September  28, 
18S7,  did  not  convey  to  Joseph  Burkhard,  the 


grantee  therein  named,  the  title  to  mv  rea. 
property  claimed  by  respondent;  that  her  deed 
was  void  for  the  reason  that  her  husband  did 
not  Join  her  in  the  execution  thereof.  Testi- 
monv  was  offered  tending  to  show  that,  while 
the  aeed  from  Gilbert  and  wife  to  Carmack  ex- 
pressed the  consideration  of  $1,000,  it  was  the 
intention  of  said  Gilbert  to  give  said  land  to 
said  daughter.  Appellants  objected  to  the  in- 
troduction of  this  testimony,  for  the  reason 
that  it  tended  to  vary  the  written  contract  of 
the  parlies. 

Messrs.  Woodward  &  Woodward,  for 

appellants: 


And  that  no  money  was  paid  and  the  only  con- 
iideratlon  was  a  condition  that  a  railway  depot 
should  be  erected,  for  the  purpose  of  aidinjr  the 
coDstruction  of  the  deed,  and  showing  a  condition 
ratMequent.  Homer  v.  Ghioaco,  M.  &  St.  P.  B.  Go. 
fcWia.l6S. 

Uader  a  deed  redtlnflr  a  consideration  of  one 
dollar  and  **the  benefits  which  will  arise  to  the 
(rranton  from  the  ownership**  of  the  company, 
pftrol  evidence  is  admissible  of  an  agreement  by 
the  company  to  g>rade  a  certain  lot,  and  to  remove 
and  rebuild  a  warehouse  thereon.  Mobile  &  M.  R. 
Co.  V.  Wilklnaon,  78  Ala.  288. 

And  under  a  release  of  a  right  of  way  to  a  railroad 
oompany  reciting  a  consideration  of  one  dollar, 
parol  evidence  is  admissible  of  an  agreement  by 
the  company  to  construct  a  road  for  the  grantor. 
Ferry  v.  Central  Southern  R.  Co.  6  Coldw.  VSR. 

Parol  evidence  is  admissible  of  a  promise  by  the 
grantee  to  keep  a  fence  in  repair  In  addition  to  the 
eoDsiderittlon  recited  in  the  deed.  Trayer  v. 
Heeder,  45  Iowa,  272. 

And  of  an  agreement  to  employ  the  grantor  in 
addition  to  a  money  consideration  recited  in  the 
deed.    Belles  V.  Sachs,  87  Mhm.  815. 

And  of  an  agreement  to  give  the  grantor  of  a 
deed  reciting  a  money  consideration  an  annuity  of 
£40  a  year  in  addition,  in  an  action  for  the  speciflo 
perfoirmance  of  the  contract.  Clifford  v.  Turrell, 
lTouDgeftC.188. 

And  that  the  consideration  for  a  deed  reciting 
one  of  6s.  was  that  the  grantor  should  have  certain 
paid-ap  shares  in  the  grantee  company.  Leif- 
chlld*B  Case,  L.  B.  1  Bq.  281,  UJur.  S.  8. 941. 

And  of  a  promise  to  give  up  a  slave  in  addition 
to  a  money  consideration  recited  in  the  deed. 
Trumbo  v.  Curtrlght,  1  A.  K.  Marsh.  682. 

But  not  of  a  promise  to  convey  one  half  of  the 
iiroperiy  conveyed,  to  a  third  person  In  addition 
to  an  expressed  consideration  of  past  and  future 
ni^ort  of  the  grantor.   Morris  v.  Morris,  2  Bibb, 

Parol  evidence  is  admissible  that  the  true  oon- 
BUetBtion  for  a  deed  reciting  one  of  $10,  was  an 
agreement  to  pay  a  certain  price  to  a  third  person 
for  wbom  the  grantor  held  the  property  in  trust,  in 
an  action  by  the  latter,  as  he  was  neither  a  party 
aoraprivy  to  the  deed.  Whitbeok  v.Whitbeck, 
•  Cow.  208. 18  Am.  Dec  603. 

And  of  an  agreement  to  repay  one  half  of  the 
■mount  received  on  resale  of  a  slave,  above  a  cer- 
tiin  amounts  in  addition  to  the  consideration  re- 
cited in  the  bill  of  sale.   Thomas  v.  Barker,  87  Ala. 


And  of  an  agreement  to  repay  a  part  of  the  pniw 
ehase  price  on  the  happening  of  a  certain  event. 
Holbrook  v.  Holbrook.  30  Y  t.  432. 

And  of  an  agreement  to  pay  the  grantor  one 
half  the  amount  received  by  the  grantee  for  his 
nooeral  interests  in  the  proi>erty,  if  sold  during 
the  grantor's  life.    Michael  v.  Foil,  100  N.  C.  178. 

And  to  repay  the  grantor  one  half  of  the  entire 
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I  amount  received  over  and  above  the  nominal  sum 
of  $100  recited  In  the  deed.  Kickland  v.  Menasha 
Wooden  Ware  Co.  68  Wis.  34,  80  Ani.  Rep.  831. 

And  to  finish  a  house  In  process  of  erection  on 
land  sold,  sell  it,  retain  the  amount  of  a  debt  due 
him  from  the  grantor,  and  turn  over  the  surplus. 
Babsuhl  v.  Lack.  85  Mo.  816. 

And  of  an  agreement  to  support  the  grantor  and 
his  wife  during  their  lifetime,  the  grantee  being 
an  Ulegittnuite  son  of  the  latter.  Vail  v.  McMillan* 
IX  Ohio  St  617. 

And  of  an  agreement  that  the  grantor  might  re- 
deem tbe  property  under  a  deed  rocltlcg  that  It  la 
**given  and  accepted  in  satisfaction  of  certain  in- 
debtedness" of  the  grantor.  Union  Mut.  I«.  Ins. 
Co.  V.  Kirchaff,  183  111.  868. 

But  not  that  the  consideration  purporting  to  be 
valuable  was  a  promise  to  convey  the  property  to 
the  grantor^s  wife.  Qriswold  v.  Messenger.  6  Pick. 
617. 

Under  a  deed  rescinding  a  sale  of  a  sugar  planta> 
tion,  reciting  a  consideration  of  $500  for  such 
rescission,  parol  evidence  is  inadmissible  on  a  suit 
by  the  grantor  for  tbe  purchase  money,  that  such 
consideration  was  for  improvements  which  had 
not  been  made.    Cook  v.  Parkarson,  16  La.  128. 

Faro)  evidence  is  admissible,  when  the  impute* 
tion  of  fraud  has  been  cast  on  a  deed,  that  the  real 
consideration.  Instead  of  being  $1,  was  an  agree* 
ment  to  execute  it  pursuant  to  the  conditions  of  a 
title  bond,  given  to  the  grantee  in  return  for 
money  advanced  to  the  grantor.  Steele  v.  Worth* 
ington,2  0hio,  182. 

8b  Evidence  tJuUthe  eonsHeraUon  included  other 

thinge  also. 

In  an  action  on  promissory  notes  given  in  con* 
sideration  of  a  tract  of  land  parol  evidence  is  ad- 
missible that  the  consideration  was  given  for  other 
property  not  included  m  the  deed  which  has  not 
been  transferred  to  the  grantee.  Taylor  v.  Mer- 
rill, 64  Tex.  404. 

Also  that  the  consideration  named  in  the  deed 
applied  to  only  part  of  the  land  sold.  Klnsde  v. 
Penrose,  8111.  515;  Sidders  v.  Riley,  22I1L  109. 

And  that  the  real  consideration  of  a  deed  is  less 
than  is  recited  therein.   Howell  v.  Moores,  127  UU  r 
07. 

Or  that  it  Is  greater.  Curry  v.  Lyles,  2  Hill,  L. 
404. 

Parol  evidence  is  admissible  of  an  agreement  by 
the  grantor  to  make  certam  repairs  on  the  prop- 
erty, as  this  does  not  alter  or  affect  the  deed.  Bian- 
ning  V.  Jones.  44  N.  C.  868. 

And  that  the  consideration  paid  was  for  certain 
personal  property  and  another  tract  of  land  in 
addition  to  that  conveyed  by  the  deed.  Mowry  v. 
Davenport,  6  Lea,  80. 

And  that  a  right  of  way  was  to  be  given  with  the 
land  sold.    Puttman  v.  Haltey,  24  Iowa,  423. 

And  that  the  oonsideration  was  «lven  in  full 
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By  tbe  provisions  of  the  statute  of  Oregon , 
CivU  Code,  §  8008,  defendant,  Margaret  A. 
Oarmack,  by  her  deed  of  September  2S,  1887, 
did  not  convey    to    Joseph    Burkhard,  the 

grantee  named  therein,  the  title  of  the  property 
I  question.  The  deed  is  ineffectual  for  any 
purpose  as  a  conveyance,  the  husband  not 
Joining,  and  could  in  any  event,  have  no  effect 
other  than  perhaps  an  estoppel. 

Clark  V.  Clark,  16  Or.  224;  EUiottv.  Teal,  5 
Sawy.  249;  CoUv,  Van  Biper,Ulll,  58;  Breas- 
Ur  V.  Kent,  61  111.  426, 14  Am.  Rep.  67;  Walk- 
tr  V.  Beamy,  86  Pa.  410. 

The  separate  deed  of  tbe  husband,  H.  0. 
Carmack,  did  not  operate  to  give  life  or  effect 


to  the  deed  of  his  wife,  that  wns  dead  and 
without  effect  as  soon  as  it  was  delivered;  in 
fact,  it  never  had  life. 

Baxter  v.  Bodkin,  35  Ind.  172. 

It  was  error  to  admit  oral  testimony  to  the 
effect  that  there  was  no  valuable  consideration 
for  the  deed  to  Mrs.  Carmack,  but  that  the 
consideration  was  love  and  affection,  and  was, 
in  fact,  a  gift. 

Seoggtn  v.  SeMoath,  15  Or.  880,  and  authori- 
ties tliere  cited. 

Oral  evidence  will  not  be  heard  to  impeach 
the  consideration  named  in  the  deed,  and  sub- 
stitute a  consideration  different  in  kind  and 
inconsistent   therewith,  for   the  purpose    of 


aatisfaotion  of  all  former  trespaases  on  the  land. 
Hodges  V.  Beat,  80  Me.  28L 

And  that  It  was  driven  in  pasrment  of  a  debt  due 
the  grantor  as  well  as  for  the  land  sold.  Harwood 
v.  Harwood,  22  Vt.  607. 

And  that  oertaia  chattels  paaaed  with  a  farm  un- 
der a  deed  reciting  as  a  coDSideratlon  the  support 
and  maintenance  of  the  grantors.  Dean  v.  Adams, 
44  Micb.  117. 

And  that  tbe  grantor  agreed  to  pay  tbe  expense 
of  putting  In  a,aewer.    Garr  v.  Dooley,  119  Haas.  204. 

And  to  pay  for  grading  under  a  municipal  ordi- 
nance.  McGormick  v.  Cheevers,  124  Mass.  262. 

And  to  pay  an  aaseasment.  Remington  v.  Palmer, 
62N.Y.81. 

And  that  the  grantor  agreed  not  to  practice  his 
profession  as  a  physician  in  the  vicinity.  Doty  v. 
Martin,  82  Mich.  4A2. 

Nor  to  carry  on  the  grocery  business  within  a 
certain  distance,  on  tbe  sale  of  the  store.  Pierce 
v.  Woodward,  6  Pick.  206. 

And  parol  evidence  is  admissible  In  an  action  to 
recover  the  money  paid  that  the  consideration  re- 
cited in  a  deed  was  intended  as  the  price  of  two 
lots  only  one  of  wbich  was  conveyed.  Goodspeed 
v.FuUer,  46  Me.  141, 71  Am.  Dec.  672. 

And  in  McCrea  v.  Purmort,  16  Wend.  460, 30  Am. 
Dec.  lOBi.  it  was  held  that  the  consideration  recited 
in  the  deed  might  be  shown  by  parol  to  have  been 
given  under  an  agreement  that  the  grantor  would 
provide  for  the  payment  of  an  existing  incum- 
brance on  the  land. 

In  Morris  Oanal  k  Bkg.  Co.  v.  Ryerson,  27  N.  J.  L. 
467,  parol  evidence  of  an  agreement  that  tbe  con- 
sideration recited  in  a  deed  of  land  to  tbe  company 
ahould  include  all  damage  to  other  lands  of  the 
grantor  resulting  from  the  erection  of  dams  and 
embankments  on  the  land  sold,  was  held  to  have 
been  properly  refused.    Van  Dyke,  J.,  diascnting. 

4,  T/uit  the  land  iMU  Mid  (>v  tAe  acre. 

In  Howes  v.  Barker,  8  Johns.  508, 8  Am.  Dec.  626, 
it  was  said  that  In  a  court  of  law  parol  evidence  is 
inadmissible  of  an  agreement  by  tbe  grantor  to 
pay  back  part  of  the  purchase  money  recited  in  a 
deed,  if  tbe  number  of  acres  should  be  found  to  be 
less  than  was  stated  therein. 

But  evidence  of  such  an  agreement  is  admisBlble 
though  the  deed  states  the  consideration  in  gross 
and  conveys  a  certain  number  of  acres  'inoro  or 
less."  Witbeck  v.  Waine,  16  N.  Y.  6«2;  Murdock  v. 
<^ilchri8t,  62  N.  Y.  242;  White  v.  Miller,  22  Yt.  880. 

And  parol  evidence  is  admissible  under  such  a 
deed  of  an  agreement  by  the  grantee  to  pay  at  a 
certain  price  per  acre  for  all  excess  over  the  num- 
ber mentioned  In  the  deed«  McConnell  v.  Brayner, 
<8  Mo.  461. 

Parol  evidence  is  inadmissible  that  land  was  sold 
by  the  acre,  where  the  deed  recites  a  consideration 
In  gross,  and  contains  nothing  to  show  such  agree- 
ment.   Wad  hams  v.  Swan,  100  Dl.  46. 

In  an  action  by  the  grantor  for  the  purchase 
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price,  the  grantee  may  show  by  parol  an  agree- 
ment to  pay  a  certain  price  per  acre,  leas  than  the 
gross  consideration  recited  in  tbe  deed.  Steams  v. 
Dubois,  56  Ind.  357. 

In  such  an  action  an  agreement  to  pay  a  certain 
price  per  acre  and  a  mistake  as  to  the  number  of 
acres  sold  may  be  shown  by  parol.  Paige  v.  Sher- 
man, 6  Gray,  6U. 

6i.  IFTieretTM  property  is  sold  ^'tultfeet  to**  on ineum* 

France. 

Parol  evidence  is  admissible  of  an  agreement  bj 
the  grantee  to  pay  a  mortgage  on  the  property  In 
addition  to  the  money  consideration  expressed  in 
a  doed  conveying  the  property  ** subject  to**  tbe 
mortgage.  Strohauer  v.  Volts,  42  Mich.  444;  Mc  Di  II 
V.  Qunn,  48  Ind.  815;  Murray  v.  Smith,  1  Duer,  41^2; 
Banks  v.  GoodliiCe.  80  N.  Y.  S.  R.  019. 

When  a  deed  names  a  certain  consideration,  and 
conveys  the  property  **  subject  to  *^  a  mortgage  on 
that  and  other  property  which  had  been  previously 
conveyed  to  the  grantee,  under  a  covenant  by  the 
grantor  to  discharge  it  from  the  mortgage,  the  lat- 
ter may  show,  in  anactionion  such  covenant,  a 
written  agreement  by  the  arantee  to  assume  the 
mortgage.  Drury  v.  Tremont  Imp.  Go.  18  Allen, 
168. 

Parol  evidence  is  admissible  that  the  amount  of 
a  mortgage  *' subject  to**  which  the  property  ia 
sold.  Is  included  in  the  consideration  named  in  tbe 
deed,  in  an  action  by  tbe  mortgagor  to  subject  tbe 
property  to  the  mortgage.  Drury  v.  Holden,  121 
IU.180. 

Parol  evidence  Is  inadmiraible  that  the  grantee 
was  to  have  the  benefit  of  the  grantor*s  property  to 
pay  a  Judgment  against  him,  *' subject  to  **  which 
the  property  was  sold.  Adams  v.  Hudson  Oounty 
Bank,  10  N.  J.  Eq.  686, 64  Am.  Dec.  469. 

Also  that  a  ma8ter*s  deed  on  foreclosure,  abso- 
lute on  its  face,  was  subject  to  a  lease  for  a  term  of 
years.   Sinclair  t.  Jackson,  8  Cow.  648, 

6.  Payment  otiienoise  than  in  tnoney. 

In  an  action  by  the  grantor  on  a  vendors*  lien  for 
the  purchase  price,  the  grantee  may  show  by  parol, 
payment  In  something  of  value,  other  than  money 
as  recited  in  the  deed.  Elysville  Mfg.  Go.  v.  Okisko 
Go.  lMd.Ch.802. 

Bvidence  is  admissible  that  the  consideration  was 
to  be  paid  in  iron  instead  of  money.  McOrea  v. 
Purmort,  16  Wend.  460, 80  Am.  Dec.  108. 

And  that  the  consideration  was  made  up  of  a 
sum  of  money  and  a  section  of  land  valued  at  a 
certain  price.    Primm  v.  Legg,  87  DL  600. 

And  that  the  consideration  for  a  deed  reciting 
one  dollar,  was  land  in  exchange.  Altringer  v* 
Capeheart,  68  Mo.  441. 

And  that  a  part  of  tbe  consideration  was  land  in- 
stead of  money.  Cameal  v.  May,  2  A.  K.  Marsh. 
697, 12  Am.  Dec.  458. 

And  to  show  what  land  was  intended  under  a 
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diangiog  the  elTect  of  a  conyeyance  subse- 
<]iieotl7  made  by  the  grantee  therein,  and  es- 
pecfally  so  in  a  collateral  proceeding. 

Id  an  action  to  recover  consideration,  parol 
«7idence  may  be  admitted  to  show  a  different 
kiod  or  amount  of  consideration. 

5  Am.  &  Eng.  Encyclop.  Law,  486, 487;  i?Vn- 
ia^$imy.  Finlayson,  8  L.  K.  A.  801, 17  Or.  854. 

Bat  no  case  suggesta  that  in  such  an  action 
oral  evidence  may  be  received  to  show  a  con- 
flderation  inconsistent  with  that  expressed  in 
the  deed,  bnt  only  that  in  addition  to  the  con- 
fideration  named,  there  was  the  farther  con- 
aideration  sued  for. 

1  GteenL  Ev.  §  285. 


Me»9r»,  WiUlams  &  Wood  and  U.  S* 
Ch:*ant  Marqaam*  for  respondent: 

Section  2992  does  not  in  any  way  relate  to  a 
wife's  dower  in  her  husband's  property,  but  it 
does  enable  her  to  manage,  sell,  convey,  or  de- 
vise the  property  therein  specified  to  the  same 
extent  and  manner,  and  as  completely  as  the 
husband  can,  property  belonging  to  him,  and 
it  renders  inapplicable  much  of  the  learning  of 
the  common  law  in  relation  to  the  disabilities  of 
a  married  woman. 

Temperance  Hotue  v.  Fawle,  20  Or.  166. 
See  Edwards  v.  Sehoeneman,  104  HI.  278. 

When  a  party  obtains  a  deed  surreptitious- 
ly, and  the  grantor  afterwards  assents  to  the 


4eed  expre&Bing  a  ooDslderation  in  land.  Sttles  v. 
Middens,  21  Tex.  783. 

But  parol  evidenoe  is  inadmisBible  that  a  deed 
▼hich  parportB  to  be  for  a  valuable  oonsideration, 
vas  taiteoded  as  a  gift.  Christopher  v.  Christopher, 
41Md.8S3. 

Parol  evidenoe  is  admisafble  that  no  money  was 
naid  for  a  deed  reciting  a  oonsldeTation  of  $100, 
and  that  the  purpose  of  it  was  to  reinvest  the 
giaotee  with  title  to  the  land.  Lanier  v.  Foust.  81 
Tex.  180. 

Parol  evidenoe  is  admissible  that  at  the  time  a 
deed  reciting>  a  money  consideration  was  given,  the 
grantor  owed  the  grantee  nothing.  Qill  v.  flanks, 
3Litt.(Ey.)g6L 

T.  In  action  for  breach  of  eovenanL 

Parol  evidenoe  is  admissible  in  an  action  for 
breach  of  covenant  that  the  true  consideration 
was  gieater  than  that  recited  in  the  deed.  Lawton 
T.  Bucldngham,  16  Iowa,  2S;  flarper  v.  Perry,  28 
Iowa,  57;  Belden  v.  Seymour,  8  Conn.  804, 21  Am. 
Dec.  861. 

But  in  Hynes  V.  Campbell,  8  T.  B.  Hon.  288,  parol 
evidenoe  was  not  allowed  that  the  oonsideration 
instead  of  being  Ss.  was  a  much  larger  amount. 

Parol  evidenoe  is  admissible  of  the  true  consid- 
eration for  a  deed  though  different  from  the  one 
recited.  Coz  v.  Henry,  82  Pa.  18;  Swaflord  v.  Whip- 
pie,  8  Q.  Greene,  2fSl,54  Am.  Dea  488. 

And  of  the  other  considerations  for  a  deed  recit- 
ing $lt  and  **  other  considerations  thereunto  mov- 
ing.*-  Cbesson  v.  Pettijohn,  28  N.  a  121. 

Parol  evidence  is  admissible  that  the  considera- 
tion for  a  deed  was  less  than  was  recited  therein  for 
the  purpose  of  asoertaining  the  damage  from  a 
breach  of  covenant  of  seisin.  Morse  v.  Shattuck, 
4  N.  H.  229, 17  Am.  Dec  419. 

But  in  Oreenvault  v.  Davis,  4  Hill,  643,  an  action 
for  breach  of  covenant  of  warranty  by  a  subse- 
<|ueDt  grantee,  each  evidenoe  was  not  allowed. 

Parol  evidence  is  admissible  that  the  oonsidera- 
tiOQ  for  a  deed  recitiDg  one  of  $S,OUO,  was  $1,000, 
and  800  acres  of  wild  western  land,  in  an  action  to 
ooUect  damages  on  a  guaranty  to  the  amount  only 
of  the  property  sold.   Mains  v.  Halght,  14  Barb.  78, 

And  that  the  oouaideration  was  land  given  in  ex- 
change of  the  value  reoited  in  the  deed,  but  not 
that  the  title  thereto  is  defective  unless  a  counter- 
claim for  such  defect  has  been  set  up.  Miller  v. 
McCoy.  50  Mo.  214. 

In  an  action  for  breach  of  covenant  of  seisin,  the 
Teal  oouaideration  maybe  shown  to  have  been  only 
$3;.860  in  all,  though  the  deed  recites  that  amount, 
and  that  the  property  is  conveyed  ^  subject  to  **  a 
mortgage  of  $8,000.  Bingham  v.  Weiderwaz,  1  K. 
T.609. 

Parol  evidenoe  Sb  admissible  that  the  considera- 
tion has  not  been  paid.   Lambert  v.  Bstes,  99  Mo. 

Parol  evidence  is  inadmissible  that  a  part  of  the 
P^mises  conveyed  were  excepted  from  the  grant, 


but  it  may  be  shown  that  no  consideration  was 
paid  for  that  part,  on  the  question  of  damages  for 
breach  of  covenant.  Kutting  v.  Herbert,  85  N.  H. 
120. 

But  in  Henderson  v.  Henderson,  18  Mo.  151,  parol 
evidenoe  was  not  allowed  that  no  consideration 
had  been  paid,  as  tne  damages  to  which  tbe  grantee 
would  be  entitled  was  the  amount  of  the  incum- 
brance, and  evidence  to  show  a  resulting  trust  in 
the  grantor,  was  inadmissible. 

The  redtai  in  a  deed  of  a  consideration  is  not,  as 
to  a  third  person  in  an  action  for  breach  of  cov- 
enant of  seisin  and  of  warranty,  evidence  of  the 
amount  paid.    Allen  v.  Kennedy,  91  Mo.  884. 

In  such  an  aotlon  a  memorandum  made  by  the 
grantor  showing  the  land  sold  and  the  price  per 
acre,  is  admissible.  Guinotte  v.  Chouteau,  84  Mo. 
164. 

In  an  action  for  breach  of  covenant  of  warranty 
of  soundness  of  a  negro  under  a  deed  reciting  a 
consideration  of  $1,000,  parol  evidence  is  admissible 
that  the  real  consideration  was  another  negro. 
Garrett  v.  Stuart,  1  McCord,  L.  514;  BoUes  v.  Car> 
ter,25Ala.688. 

In  an  action  for  breach  of  covenant  against  in- 
cumbrances, the  grantor  cannot  prove  an  oral 
agreement  by  tbe  grantee  shortly  before  the  exe- 
cution of  the  deed,  to  assume  the  liability  for  an 
assespment  for  improvements.  Fljrnn  v.  Boumeuf , 
14S  Mass.  277, 68  Am.  Bep.  186;  Simanovloh  v.  Wood, 
145  Mass.  180. 

But  in  Hays  v.  Peck,  107  Ind.  889,  an  agreement 
to  pay  an  assessment  was  held  to  have  been  prop- 
erly shown  by  parol  under  a  deed  containing  full 
covenants  of  warranty,  stating  the  consideration 
in  general  terms. 

And  evideuoe  can  be  given  that  the  property 
was  conveyed  subject  to  taxes  which  are  a  lien  on 
the  land.  Fitzer  v.  Fltzer,  29  Ind.  468;  Landman  v. 
Ingram,  49  Mo.  212. 

And  although  the  deed  contains  special  cov- 
enants of  warranty.  Carver  v.  Louthain,  88  Ind.  580. 

But  not  where  the  taxes  are  expressly  excepted 
from  the  covenant.  Macleod  v.  Sklles,  61  Mo.  605, 
51  Am.  Bep.  264. 

Evidence  is  admissible  of  an  a^rreement  on  an  ex- 
change of  property,  to  set  off  the  taxes  against 
each  other,  in  an  action  by  a  subsequent  grantee 
of  one  party  to  recover  money  paid  by  him  for 
such  taxes.    Eobinius  v.  Lister,  8U  Ind.  142. 

Parol  evidenoe  is  inadmissible  that  tbe  consider- 
ation for  a  deed  purporting  to  be  a  valuf^ble  one, 
was  a  promise  to  take  tbe  property  subject  to  a 
mortgage.  Bstabrook  v.  Smith,  6  Gray,  572, 66  Am. 
Dec.  443. 

Parol  evidence  is  admissible  of  an  agreement  by 
the  grantee  to  pay  off  a  mortgage  on  the  property, 
in  an  action  by  him  for  breach  of  covenant.  Watts 
V.  Welman,  2  X.  H.  458. 

And  that  it  was  conveyed  subject  to  a  mortgage. 
Pitman  v.  Conner,  27  Ind.  887. 

Evidence  is  not  admissible  in  an  action  by  a  gran* 


108 


Obboon  Supbemb  Coubt. 


Dec.,. 


same,  ft  relates  back  to  the  taking  of  the  deed, 
and  is  operative  from  that  time. 

MePlienon  v.  Featherstone,  37  Wis.  682;  Ben- 
nett V.  WaOer,  23  III.  97;  Marsh  v.  Auttin,  1 
Allen,  285. 

The  consideration  stated  in  a  deed  is  never 
conclusive.  The  only  effect  that  a  recital  in  a 
deed  as  to  consideration  has,  is  where  a  grantor 
desires  to  avoid  his  deed  by  a  plea  of  no  con- 
sideration. 

Finlayson  t,  Finlaywn,  8  L.  R.  A.  801.  17 
Or.354;5Am.  &£ng.  Ency clop.  Law,486, 437. 

Where  two  or  more  instruments  are  executed 
about  the  same  time, between  the  same  parties, 
and  concerning  the  same  subject-matter,  they 
are  construed  together  as  one  joint  instru- 
ment or  parts  of  a  single  transaction. 

Krvse  v.  PrincOe,  8  Or.  158;  CarneU  v.  Todd, 


2  Denio.   180;  Strtekland  ▼.  BartUtt,  51  M& 
355;  Clark  v.  Clark,  16  Or.  224. 

If  a  court  should  say  that  the  conveyance 
from  Gilbert  to  his  daughter,  defendant  Car- 
mack,  was  not  a  gift,  that  is,  a  gratuitous  con- 
veyance, yet  it  was  a  gift  within  the  meaning 
of  the  word  as  used  In  the  Married  Woman's 
Act. 

Chapman  v.  Miller,  128  Mass.  270;  Co.  Litt. 
884  a:  2  Inst.  276;  2  Bl.  Com.  800;  Dow  v. 
Lewis,  4  Gray,  468;  Litiby  v.  Chase,  117  Mass. 
105;  Endlich,  Interpretation  of  Statutes,  p.  136» 
§  103;  McVey  v.  Qrsen  Bay  d  M.  R*Co.  ^ 
Wis.  532. 

Moore*  /.,  delivered  the   opinion  of  the 
court: 
The  Constitution  of  this  state  (g  5,  art  15) 


tee  to  recover  money  paid  by  him  on  an  Incum- 
tnmnoe  not  created  by  the  ifrantor,  of  an  oral 
agreement  by  the  latter  to  discharge  it,  where  the 
deed  contains  a  oovenant  of  warranty  against  In- 
cumbranoes  oieated  by  the  grantor  only.  Howe 
V.  Walker,  i  Gray,  818. 

Parol  evidence  is  admiastble  that  the  con  veyanoe 
was  made  subject  to  a  right  of  way  of  a  railroad 
across  the  land  conveyed.  Maris  v.  nes,  8  Ind.  App. 
679.     . 

And  that  it  was  conveyed  subject  to  a  lease  to  a 
third  person.  Allen  v.  Lee,  1  Ind.  58, 48  Am.  Dec. 
86fi^ 

But  not  that  the  grantee  agreed  to  pay  a  one-third 
Interest  of  the  wife  of  a  former  owner,  as  this 
would  defeat  the  operation  of  the  deed.  Sever  v. 
North,  107  Ind.  644. 

Nor  of  a  reservation  of  the  right  of  a  third  per- 
son to  out  and  remove  standing  trees.  Spurr  v. 
Andrew,  6  AUen,  420. 

Nor  that  the  grantee  should  convey  a  part  of  the 
land  to  a  railroad  company,  nor  that  the  consider- 
ation recited  in  the  deed  included  nothing  for  such 
part.    Bruns  v.  Sohreiber,  43  Minn.  468. 

8.  2b  show  an  odvancemenL 

In  Scott  V.  Scott,  1  Mass.  607,  parol  evidence  was 
introduced  that  a  deed  reciting  a  consideration  of 
love  and  affection  and  of  60.  was  not  intended  as  an 
advancement. 

Parol  evidence  is  admissible  that  a  deed  from  a 
father  to  bis  son  reciting  a  money  consideration 
was  an  advancement,  and  that  the  consideration 
was  love  and  affection.  Bockhill  v.  Spraggs,  9 
Ind.  80, 68  Am.  Dec.  607. 

And  that  a  deed  from  father  to  son  redting  a 
money  consideration  was  a  gift,  in  an  action  by  the 
former  to  recover  the  property  after  the  latter*s 
death.    Jones  v.  Jones,  12  Ind.  888. 

Also  that  a  deed  in  fee  simple  from  a  son  to  his 
mother  was  a  gift,  and  only  of  a  life  estate  in  a 
similar  action.    Andrews  v.  Andrews,  12  Ind.  848. 

Parol  evidence  Is  admissible  that  a  deed  from  a 
father  to  a  child  redting  a  money  consideration 
was  intended  as  an  advancement.  PoweU  v.  Pow- 
ell, 5  Dana,  168:  Adams  v.  Adams,  2S  Vt.  60;  Quarles 
V.  Quarles,  4  Mass.  680;  Meeker  v.  Meeker,  16  Conn. 
888;  Barper  v.  Harper,  98  N.  C.  800;  Jones  v.  Spaight, 
6  K.  C.  88;  Parks  v.  Parks,  19  Md.  8323. 

And  that  it  was  intended  partly  as  an  advance- 
ment, a  part  only  of  the  value  being  paid.  Gk>rdon 
V.  Gordon,  1  Met.  (Ky.)  285;  Barbee  v.  Barbee.  108  N. 
C.  681;  reaffirmed  >n  109  K.  G.  299;  Hayden  v.  Ment- 
aer,  10  Serg.  &  R.  829. 

Parol  evidence  is  admissible  that  a  deed  reciting 
a  valuable  consideration  paid  by  the  grantee,  was 
an  advancement  from  his  father  to  his  wife,  in  an 
action  to  have  it  so  declared  in  a  partition  suit. 
Bruce  v.  Slemp,  82  Vt.  862. 
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But  in  Jones  v.  Spraight,  supra,  the  contrary  was 
held. 

And  in  Wilkinson  v.  Wilkinson,  17  N.  0. 878,  it  was 
held  that  a  deed  from  a  father  to  a  son  reciting  a  val- 
uable consideration,  oould  not  be  shown,  either  at 
law  or  equity,  to  have  been  intended  as  an  advance- 
ment, unless  fraud,  mistake,  or  surprise  were- 
shown. 

In  Hatch  v.  Straight,  8  Oonn.  81,  8  Am.  Deo.  152,. 
it  was  held  that  a  consideration  of  $5  in  addition  to 
love  and  alfectlon  in  a  deed  from  a  father  to  a 
child  was  not  sufficient  to  overcome  the  presump- 
tion that  the  conveyance  was  intended  as  an  ad- 
vancement. 

In  an  action  on  a  iKmd  which  the  defendant  al- 
leges to  have  been  discharged  by  certain  deeds,  the- 
recited  considerations  of  which  aggregate  the 
amount  of  the  bond,  parol  evidence  is  admiasibl» 
that  the  deeds  were  intended  as  gifts.  Johnson  v.. 
Taylor,  16  N.  a  866. 

9.    In  an  aetion  by  the  grantor  to  set  aside  the  deed^ 

Parol  evidence  is  inadmissible  that  a  deed  recit- 
ing a  nominal  money  consideration,  was  intended 
to  establish  a  trust  in  favor  of  the  grantors.  Ru9» 
V.  Mebius,  16  Cal.  880;  Feeney  v.  Howard.  79  Cal. 
626:  Richardson  v.  Clow,  8  Dl.  App.  91;  Salisbury  v.. 
Clarke,  61  Vt.  468:  Philbrook  v.  Delano,  29  Me.  410;^ 
Kasdall  v.  BasdalL,  9  Wis.  880;  Finlayson  v.  Fiolay- 
son,  8  L.  R.  A.  801, 17  Or.  847:  Bobb  v.  fiobb,  80  Mo. 
411;  Fouty  v.  Fouty,  84  Ind.  488;  Graves  v.  Graves*. 
29  N.  H.  129;  Trafton  v.  Hawea.  102  Mass.  583,  8  Am. 
Rep.  404. 

In  the  absence  of  fraud,  parol  evidence  is  inad» 
missibie  that  no  consideration  was  paid  for  a  deed» 
for  the  purpose  of  invalidating  it.  Gardner  ▼• 
Lightfoot,  71  Iowa,  677;  Allison  v.  Kurtz,  2  Watts, 
185;  Grout  v.  Townsend,  2  Hill.  654,  affirmed  in  2- 
Denio,  886;  Miller  v.  Edgerton,  88  Kan.  86. 

Where  a  deed  acknowledges  the  receipt  of  **a  cer- 
tain sum  of  money  in  hand  paid**  the  parties  will 
not  be  allowed  to  prove  that  no  consideration  wa» 
paid.    Jackson  v.  Schoonmaker,  2  Johns.  290. 

Psrol  evidence  cannot  be  given  that  no  consid- 
eration was  paid  for  a  deed  redting  a  money  con- 
sideration, so  as  to  render  it  inoperative  as  a  deed 
of  bargain  and  sale.  Hum  v.  Soper,  6  Harr.  &  J. 
276. 

In  Day  v.  Lown,  61  Iowa,  864,  the  question  arose,, 
but  was  not  decided,  whether  the  grantor  could 
prove  by  parol  that  no  consideration  was  given 
for  a  deed,  expressly  Acknowledging  its  receipt. 

Parol  evidence  is  inadmissible,  in  an  action 
against  the  devisees  of  the  grantee  of  a  deed  by  an 
heir  of  the  grantor,  to  show,  in  the  absence  or 
fraud  or  mistake,  that  nothing  was  paid  if  the  deed 
recites  a  valuable  consideration.  Ohmer  v.  Boyer,. 
89  Ala.  278. 

But  parol  evidence  is  allowable  that  no  oonslder-^ 
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provides  that  the  property  and  pecuniary  rights 
of  eveiy  married  woman  at  the  time  of  mar- 
riage, or  afterwards  acquired  by  gift,  devise^ 
or  inheritance,  shall  not.be  subject  to  the  debts 
or  contracts  of  the  husband.  Section  8008  of 
HilFs  Code.*  passed  October  15,  1854,  pro- 
Tides  that  the  husband  and  wife  may,  by  their 
joint  deed, convey  the  real  property  of  the  wife; 
and  section  2992  of  said  Code,  passed  October 
21,  1878,  provides  that  the  property  and  pecu- 

*The  sections  of  the  statute  Involved  In  this  case 
are  as  follows: 

Ssa  3003.  *'A  husband  and  wife  may  by  their 
joint  deed  convey  the  real  estate  of  the  wife  in 
like  manner  as  she  mifrbt  do  by  her  separate  deed 
if  she  were  unmarried,  but  the  wife  sbaii  not  be 
bound  by  any  covenants  oontained  in  such  joint 
deed/'   Passed  October  13, 185i. 


niary  rights  of  eveiy  married  woman  at  the 
time  of  her  marriage  or  afterwards  acquired  by 
gift,  devise,  or  inheritance  shall  not  be  subject 
to  the  debts  or  contracts  of  her  husband,  and 
she  may  manage,  sell,  convey,  or  devise  the 
same  by  will,  to  the  same  extent,  and  in  the 
same  manner,  that  the  husband  can  propertv 
belonging  to  him.  At  common  law  the  wife's 
legal  identity  was  merged  in  that  of  her  hus- 
band.   The  title  to  all  her  personal  property 

Sflo.  2992.  'The  property  and  pecuniary  rifrhcs 
of  every  married  woman  at  the  time  of  her  mar- 
riage or  afterwards  acquired  by  s^itt,  devise,  or  in- 
heritance shall  not  be  subject  to  the  debts  or  con- 
tracts of  her  husband,  and  she  mav  manage,  sell, 
convey  or  devise  the  same  by  will  to  the  same 
extent  and  lo  the  same  manner  that  her  husband 
can  TOpperty  belonginir  to  him.**  Passed  October 
ZU  1878. 


atlon  was  paid  for  a  deed  defectively  executed  by 
Dot  being  sealed,  for  the  purpose  of  destroying  its 
effect,  and  preventing  an  enforcement  of  the  sale. 
Hanson  v.  Micholson,  19  Wis.  499. 

When  a  debtor  has  conveyed  his  entire  Interest  in 
a  mine  to  one  in  confidential  relations  with  him,  in 
payment  of  the  debt,  under  an  agreement  that  after 
Che  amount  of  the  debt  shaU  be  realized  from  the 
profits,  a  part  of  the  mine  shaU  be  reoonveyed, 
parol  evidence  may  be  given  of  the  true  consider- 
ation and  of  the  agreement.  Adams  v.  Lambard, 
80GaL«». 

In  an  action  to  set  aside  a  deed  as  obtained  by  un- 
due influence  parol  evldencemay  be  given  that  the 
real  consideration  was  love  and  affection  instead  of 
$3  as  recited  in  order  to  uphold  the  deed.  Garty  v. 
Connolly,  91  Gal.  IS. 

Or  that  it  was  a  gift.  Audenreid  v.  Walker,  11 
Phila.  188. 

In  Brown  v.  Brown,  106  Mo.  611,  parol  evidence 
'ras  admitted  without  objeodon  at  the  trial  that  no 
consideration  was  paid  for  a  deed,  and  on  appeal  it 
was  held  that  the  evidence  was  proper  for  the  pur- 
pose of  «howlng  adverse  possession  by  the  grantor, 
after  givmg  the  deed. 

In  an  action  to  cancel  for  non-performance  by 
the  grantee  of  his  agreement  a  deed  reciting  one 
dollar  and  other  good  and  valuable  considerations 
parol  evidence  may  be  given  that  the  actual  con- 
sideration was  the  grantee's  promise  to  do  certain 
things,  and  the  benefit  the  grantor  expected  to 
realiae  therefrom.  Piedmont  Land  &  Imp.  Go.  v. 
Piedmont  Foundry  &  Mach.  Go.  (Ala.)  June  9, 1892. 

Bat  parol  evidence  is  Inadmissible  that  a  deed  to 
one  half  of  certain  property,  expressing  as  a  con- 
sideration, the  payment  of  back  taxes  on  the  entire 
property,  and  redemption  from  all  tax  claims, 
was  intended  as  a  deed  upon  condition.  Buggies 
V.  Clare,  45  Kan.  682. 

Also  that  the  consideration  for  a  deed  purporting 
to  be  for  $1  was  a  promise  by  the  grantee  to  pro- 
cure a  deed  to  other  property,  in  the  absence  of 
fraud.   Johnston  v.  Winfield  Town  Go.  U  Kan.  890. 

In  an  action  to  have  a  deed  set  aside  as  procured 
by  fraud  and  undue  Influence,  and  failure  to  per- 
form a  future  execatoij  contract,  parol  evidence 
is  adroinible  that  no  consideration  was  paid  not- 
withstanding its  acknowledgment.  Gibson  v.  Fifer, 
21  Tex.  360. 

Evidence  is  admissible  that  the  taxes  for  which 
property  is  sold  were  illegal,  for  the  purpose  of 
ehowiog  that  there  was  no  consideration  for  the 
dted.    Groesbeck  v.  Seeley,  8  Mich.  889. 

Also  that  the  transaction  by  which  the  property 
was  transferred  was  illegal,  as  being  a  lottery,  al- 
though the  deed  recites  a  consideration  of  $76, 
Ben  V.  ShotweU,  88  N.  J.  L.  465. 

In  Watt  V.  Grove,  2  8ch.  &  Lef.  491,  deeds  to  one 
who  had  entire  charge  of  the  grantor*s  business, 
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having  been  impeached  as  being  obtained  by 
fraud,  no  other  considerations  were  allowed  to  be 
proved  than  were  stated  therein,  to  support  the 
deed. 

In  Fllmer  v.  Gott,  4  Bro.  P.  G.  280,  parol  evidence 
was  allowed  that  love  and  affection  formed  no  part 
of  the  consideration,  for  a  deed  of  property  worth 
£20,000,  reciting  a  consideration  of  £10,000  and  love 
and  affection,  where  the  deed  had  t)een  attacked  as 
having  been  procured  by  fraud. 

Parol  evidence  is  admissible  that  the  consider- 
ation for  a  deed  from  a  daughter  to  her  father  was 
$2,000  instead  of  $1,  in  order  to  sustain  it  in  an  ao- 
tion  by  the  daughter*s  heirs.  Jenkins  v.  Pye,  87 
U.  &  12  Pet.  241, 9  L.  ed.  1070. 

Also  that  no  consideration  passed  for  a  deed  r^ 
citing  one  of  $4,000,  and  that  the  grantee  was  a 
mere  conduit  for  transferring  the  title  to  a  third 
person  in  trust  for  the  grantor's  wife,  and  where 
the  plaintiff  in  his  petition  to  set  aside  the  deed,  al* 
leges  that  no  consideration  has  passed,  he  cannot 
rely  upon  the  inadequacy  of  the  consideration  ex- 
pressed in  the  deed.  HoUooher  v.  Hollooher,  68 
Mo.  267. 

10.  2b  estaJjltsh  a  truat  <n  a  third  person. 

Parol  evidence  is  admissible  that  the  oonsidera.- 
tion  for  a  deed  was  paid  by  another  than  the  gran- 
tee for  the  purpose  of  establishing  a  resulting 
trust,  although  contrary  to  the  express  recitals  of 
the  deed.  Millard  v.  Hathaway,  27  CaL  119;  Dorsey 
y.  Glarke,  4  Harr.  8s  J.  551;  Bcoby  v.  Blanchard,  8 
K.  U.  170;  Pritchard  v.  Brown,  4  N.  H.  897, 17  Am. 
Dec.  431;  Dudley  v.  Bosworth,  10  Humph.  9, 61  Am. 
Dec.  690. 

But  the  evidence  must  be  plain,  direct,  and  une- 
quivocal. Sewell  V.  Baxter,  2  Md.  Gh.  447,  alflrmed 
in  8  Md.  884;  Anthony  v.  Ghapnu&n,  66  GaL  78; 
Gaugh  V.  Henderson,  2  Head,  628. 

Parol  eridence  is  admissible  that  the  considera- 
tion for  a  deed  reciting  a  valuable  one,  was  the  in- 
terest of  the  grantee's  wife  in  the  land,  and  the 
giving  by  her  of  other  deeds  for  the  purpose  of 
showing  a  resulting  trust  in  her  favor,  in  an  action 
by  her  heirs.   Nichols  v.  Nichols,  188  Pa.  438. 

U.  To  estaJbllsh  a  use. 

A  relationship  between  the  grantor  and  grantee 
may  be  proved  by  parol  to  have  been  a  part  of  the 
consideration  for  a  deed  reciting  a  valuable  one. 
in  order  to  establish  a  covenant  to  stand  seised  to 
uses.  Wallis  v.  Wallis,  4  Mass.  185, 8  Am.  Dec.  210; 
Gale  V.  Gobum,  18  Pick.  897;  Brewer  v.  Hardy,  2$ 
Pick.  876, 88  Am.  Deo.  747. 

Love  and  affection  may  be  shown  for  the  purpose 
of  rendering  effectual  a  covenant  to  stand  seised  to 
uses  in  an  action  by  a  sut)sequent  creditor.  Bank  of 
United  States  v.  Housman,  6  Paige,  626, 8  L.  ed.  1088. 

A  valuable  oonsideration  may  be  proved  by  parol 
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yestea  m  bim  by  the  act  ot  marriiige.  He  had 
the  entire  control  of  his  wife's  land  during  their 
joint  lives,  and,  in  the  event  of  issue  born  alive, 
and  his  surviyorship,  he  then  had  a  vested  in- 
terest therein.  He  was  entitled  to  antenuptial 
choses  in  action,  and  her  postnuptial  acquisi- 
tions. The  wife  could  take  property  as  grantee, 
but  the  husband  could  not  conyey  to  her,  for 
the  reason  he  would,  in  theory,  be  conveying 
to  himself.  He  might  devise  his  lands  to  her, 
since  he  must  die  tefore  his  will  could  take 
effect.  The  wife  miffht  have  a  will  of  her  o wn , 
but  she  could  not  devise  her  real  property. 
The  husband  could  appropriate,  use,  and  dis- 
l)0se  of  her  chattels  real,  while  the  wife  could 


neither  sue  nor  be  sued.  She  might,  in  equity, 
take  a  title  by  conveyance  from  her  hnsliand, 
but  could  not  at  common  law.  These  rights 
she  sturendered  to  her  husband  in  considera- 
tion of  his  support  and  the  payment  of  her 
antenuptial  debts,  together  with  the  duty  of 
answering  for  her  torts.  In  case  she  oulliyed 
him,  she  had  dower  from  his  lands;  while  he^ 
in  case  of  suryiyorship,  and  the  birth  of  issue 
alive,  had  curtesy  in  her  lands.  She  could  con- 
vey her  lands  only  by  fine  and  recovery, — i^ 
fictitious  suit,  in  which  she  was  obliged  to  ac- 
knowledge to  the  judge  before  whom  the  case 
was  tried  that  she,  without  fear  or  coercion 
from  her  husband,  acknowledged  the   fine,. 


thouffb  not  redted  In  the  deed  for  the  purpiise  of 
establiablnff  a  use.  Jackson  v.  Fisb,  10  Johns.  466; 
fiprJugs  V.  Hanks,  27  N.  C.  80. 

And  In  Jackson  v.  Alexander,  8  Johns.  484, 8  Am. 
Dec.  517,  tbe  words,  "For  value  received,'*  were 
held  suflBcient  evidence  of  consideration  to  estab- 
lish a  use. 

Parol  evidence  may  be  given  of  a  consideration 
which  stands  with  a  deed  ana  is  not  repugnant  to 
It  for  the  purpoee  of  raising  a  use  to  the  grantor's 
Wife.  BedeU  v.  Bedell,  7  Coke,  40;  Milbum  v.  Sal- 
keld,  Wiiles,  Bep.  673. 

In  a  deed  of  bargain  and  sale  or  covenant  to 
stand  seised,  reciting  a  general  consideration,  one 
of  mooey  may  be  averred  and  proved,  to  uphold 
the  use.    Mildmay^s  Oase,  1  Coke,  176. 

When  a  fine,  feoffment,  or  other  conveyance  im- 
ports an  express  consideration,  another,  in  addi- 
tion thereto,  may  be  averred  and  proved  if  not 
contrary  to  that  expressed  in  the  deed.  Lord  Crom- 
weU's  Cose,  8  Coke,  69. 

In  a  feoffment  to  the  use  of  the  grantor  for  life, 
remainder  to  his  wife  for  life  upon  consideration 
of  her  performing  her  husband's  will,  the  consid- 
eration may  be  shown  by  parol  to  have  been  a 
jointure  for  the  wife.    Vernon's  Case,  4  Coke,  1. 

12.  In  an  action  by  a  creditor  to  set  aside. 

Parol  evidence  was  not  allowed  in  the  following 
cases  that  the  consideration  was  love  and  affec- 
tion for  a  deed  reciting  a  valuable  one  in  order  to 
Bustain  the  deed.  Burrage  v.  Beardsley,  16  Ohio, 
488,  47  Am.  Dec.  882;  Klnnebrew  v.  Kinnebrew,  86 
Ala.  CE38:  Hubbard  v.  Allen.  69  Ala.  283;  Lewis  v. 
Brewster,  67  Pa.  410;  Biggs  v.  McCullough,  60  Md. 
692;  Hildreth  v.  Bands,  2  Johns.  Ch.  36, 1  L.  ed.  283; 
Bridgman  v.  Green,  2  Yes.  8r.  627;  Clarkson  v.  Han- 
way,  2  P.  Wm9.203. 

Nor  that  the  consideration  for  a  deed  reciting  $6 
and  natural  love  and  affection,  was  money.  SeweU 
T.  Baxter,  2  Md.  Ch.  447,  affirmed  in  8  Md.  884. 

Nor  for  a  deed  reciting  ^'divers  good  considera- 
tions and  the  kindness"  the  grantor  feels  for  the 
grantee.  Potter  v.  Grade,  68  Ala.  308, 28  Am.  Bep. 
748. 

And  evidence  is  inadmissible  that  a  deed  reciting 
a  valuable  consideration  was  a  irlf t  from  a  third 
person,  and  that  the  consideration  was  paid  by 
hinL    Patterson  v.  Lamson,  46  Ohio  St.  77. 

In  Brioe  v.  Myers,  6  Ohio,  121,  parol  evidence  was 
admitted  that  the  consideration  for  a  deed  was  love 
and  affection  instead  of  money,  for  the  purpose  of 
having  it  declared  void. 

Also  in  Myers  v.  Peek,  2  Ala.  648. 

But  in  Wood  V.  Broadley.  76  Mo.  28,  48  Am.  Rep. 
764,  such  evidence  was  allowed  to  support  a  deed 
from  husband  to  wife. 

In  Cadwallader  v.  West,  48  Mo.  483,  such  evidence 
was  not  allowed,  on  the  ground  that  tbe  answer 
had  alleged  payment  of  the  consideration  recited 
In  the  deed,  and  that  the  theory  of  the  gift  was  an 
afterthought. 
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I  Parol  evidence  may  be  given  that  the  oon8idera> 
tion  for  a  deed  reciting '*S600  and  other  good 
causes  and  considerations,"  was  blood  and  affeo» 
tion,  for  the  purpoee  of  upholding  the  deed.  Pom- 
eroy  v.  Bailey,  43  N.  H.  118. 

And  that  there  was  a  valuable  consideration  for 
a  deed  reciting  one  of  *Uove  and  esteem."  Feath- 
erston  v.  Dagnell,  29  S.  C  46. 

And  for  one  reciting  natural  love  and  affeotioxL,. 
and  the  better  maintenance  and  preferment  of  the 
grantee.    Jones  v.  Sasser,  18  N.  C  462. 

But  not  loose  declarations  of  the  grantor  that  tbe 
property  was  Intended  for  the  grantee.  Jackson 
V.  Lewis,  29  8.  C.  193,  realfirmed  in  82  S.  C  583. 

Parol  evidence  is  admissible  that  the  considi«Ta- 
tion,  instead  of  money,  was  the  payment  of  debt» 
due  the  grantee  from  the  grantor  to  help  sustain 
the  deed.  Buffum  v.  Green,  6  N.  H.  71,  20  Am.  Dec. 
662:  Buford  v.  Shannon  (Ala.)  Nov.  26,  18914  Ham- 
ilton V.  Blackwell,  60  Ala.  646;  Mason  v.  Buchanan^ 
62  Ala.  110;  Brown  v.  Brown,  80  La.  Ann.  966L 

And  that  the  oonaideration  of  a  deed  from  a 
former  grantor,  reciting  $X^  was  the  cancellation 
of  the  grantor's  mortgage  notes  for  the  purchase 
price.    Jackson  v.  Miller,  82  La.  Ann.  432. 

And  that  it  was  the  payment  of  a  debt  of  the 
grantor  and  a  promise  to  pay  him  a  specific  sum 
of  money.    Pique  v.  Arendale,  71  Ala.  81. 

And  of  a  promise  to  pay  other  debts  than  those 
mentioned  in  tJie  deed  as  the  consideration  therefor- 
Henry  v.  Murphy,  61  Ala.  24S. 

And  that  part  of  the  consideration  was  the  pay- 
ment of  debts  due  from  a  creditor  of  the  irrantor. 
McOormIck  v.  Smith,  127  Ind.  180. 

In  Scogghi  V.  Schloath,  16  Or  880.  It  was  said  thafc 
parol  evidence  could  be  given  that  the  considera- 
tion for  a  deed  was  debts  due  the  grantee  from  the 
grantor,  in  addition  to  $100  recited  In  the  deed,  al- 
though the  proof  of  such  debts  was  held  Insufficient. 

Parol  evidence  of  an  indebtedness  from  a  father 
to  his  son  is  admissible  to  show  that  a  deed  to  the 
latter,  reciting  a  oonsideration  of  love  and  affec- 
tion was  not  fraudulent,  although  it  might  not  be 
allowable  to  show  that  the  debt  was  the  considera- 
tion for  the  deed.  Hinde  v.  Longworth,  24  U.  S.  U 
Wheat.  199, 6  L.  ed.  464. 

And  evidence  is  admissible  that  the  oonsideratloD 
for  a  deed  reciting  ^^diversgood  causes  and  consid- 
erations," was  the  payment  by  the  grantee  of  a 
judgment  due  by  the  grantor  to  the  one  of  whom 
he  obtained  the  property.  Norris  v.  Hanu  B.  M. 
Charlt.  267. 

Also  that  the  consideration,  instead  of  $1,  was  the 
payment  of  the  grantor's  debts,  and  an  agreement 
to  abandon  divorce  proceedings.  Oasto  v.  Fry,  33 
W.  Va.  449. 

And  that  it  was  a  marriage  settlement  instead  of 
money.  Leach  v.  Shelby,  68  Miss.  681;  Toulmin  v. 
Austin.  6  Stew.  &  P.  (Ala.)  410. 

But  this  was  held  inadmissible  In  Botts  v.  Union 
Bank,  1  Harr.  &  G.  176, 18  Am.  Dec  2Sa:  Gal  breath 
V.  Cook,  80  Ark.  417. 
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which  costom  has  survived  ihe  reason  therefor, 
sDd  exists  in  many  states  to-day.  Such  was  the 
rigor  of  the  common  law  in  regard  to  the  prop- 
eny  rights  of  the  wife,  and  this  doctrine  was 
imported  with  that  law  to  the  shores  of  this 
continent,  and,  wherever  the  common  law  pre- 
vails, unless  amended  by  statute,  is  the  law  at 
the  present  time.  In  this  state  the  harsh  doc- 
trine of  the  common  law  has  been,  as  applied 
to  the  property  rights  of  married  women, 
largely  avoided  by  the  Constitution  (g  5,  art. 
15,  ntpra),  and  further  amended  by  subsequent 
legislation.  In  Rugh  v.  OtUnheimer,  6  Or.  234, 
25  Am.  Rep.  518,  Boise,  V.,  in  speaking  of  this 
clause  of  the  Constitution,  says:    *'The  mem- 


bers of  the  constitutional  convention  were 
mostly  farmers,  who  had  acquired  land  under 
the  Act  of  Congress  of  the  27th  of  September, 
1850,  granting  land  to  settlers  in  Oregon. 
When  these  settlers  were  married  people,  the 
wife  received  from  the  government  an  equal 
share  of  the  land  with  her  husband,  and,  as 
there  was  a  vast  amount  of  this  land  the  title 
to  which  was  in  the  married  women  of  the 
country,  a  large  majority  of  the  members  of 
the  convention  enacted  this  clause,  supposing 
that  it  would  protect  this  property  from  the 
debts  and  contracts  of  the  husband^  and  they 
did  not  think  it  capable  of  any  other  construc- 
tion."   In  Brummet  v.  Weaver,  2   Or.   170. 


A  parol  promise  before  marriage  to  make  a  set- 
tlemeDt  on  the  wife  which  to  not  performed  until 
years  afterward,  cannot  be  shown.  Beade  v.  Llv- 
logstOD,  8  Johns.  (%.  481, 1 L.  ed.  MO,  8  Am.  Deo.  580. 

Nor  that  the  real  consideration  of  a  deed  to  one's 
wife  was  a  release  by  her  of  her  rlflrht  of  dower  In 
other  property.  If  ^love  and  affection**  are  recited. 
EUiDger  v.  Growl,  17  Md.  SOL 

But  parol  evidence  may  be  given  that  the  oonsld- 
oatioQ  for  a  deed  reciting  natural  affection  and 
Bdvaooement  In  life,  was  a  treaty  of  marriage  be- 
tween the  father  of  the  grantee  and  his  wife. 
Eppes  V.  Randolph,  2  Gall,  lOB. 

Also  of  a  valuable  consideration  from  the  cestui 
que  trust  for  a  deed  of  trust  for  the  grantor's  wife, 
which  recites  a  consideration  of  ^  Hltz  v.  Ka- 
tiooal  Met.  Bank,  Ul  U.  S.  728,  28  L.  ed.  577,  revers- 
ing National  Met.  Bank  v.  Hits,  1  Ifackey,  111. 

Also  that  the  cooslderatton  was  the  release  by 
the  grantee*8  daughter  of  her  dower  in  the  prop- 
erty, on  which  a  mortgage  was  placed  at  the  time 
of  givlmr  the  deed.  Bullard  v.  Briggs,  T  Pick.  688, 
]2Ani.Deo.  282. 

Also  an  airreement  to  support  the  grantor  and 
his  wife  durlng^  their  lifetime,  under  La.  Giv.  Gode, 
trL  unO:  ''If  the  cause  ezpresBed  In  the  considera- 
tion (Of  a  contract)  should  be  one  that  does  not  ex- 
ist, yet  the  contract  cannot  be  Invalidated  if  the 
party  can  Show  the  ezlstence  of  a  true  and  suffi- 
cient consideration.**  Landry  v.  Landry,  40  La. 
Ann.  2801 

Also  under  a  deed  to  ooe*lB  sister,  reciting  **$! 
and  other  good  and  valuable  consideration,**  that 
the  property  was  conveyed  subject  to  a  trust  for 
the  grantor's  brothers  and  sisters,  and  that  all  the 
frantor*B  Interest  was  conveyed  for  debts  due  such 
broUiers  and  stoters.  Silvers  v.  Potter,  48  N.  J.  Eq. 
6301 

And  under  a  deed  to  the  grantor*s  wife  of  a  re- 
Duociation  by  her  of  her  inheritance,  in  addition 
to  love  and  affection.  Bank  of  United  States  v. 
Brown,  2  Hill,  Eq.  &58, 1  RUey,  Eq.  181. 

And  evidence  may  be  given  of  a  subsequent  val- 
uable consideration,  to  support  a  deed  void  for 
want  of  one.  Bank  of  United  States  v.  Brown, 
lupra. 

And  of  an  agreement  to  support  the  gTantor*8 
vifeand  children,  in  addition  to  **love  and  affec- 
tion** recited.    Gale  v. Williamson,  8  Meee.  &  W.  406. 

And  of  other  valuable  consideration  for  a  deed 
reciting  **naturallove  and  affection**  and  *'one  dol- 
lar.** Harvey  v.  Alexander,  1  Band.  (Va.)  219, 10 
Am.  Dec.  519. 

And  for  one  redting  **tbe  premises  and  the  sum 
of  $L**  Jack  V.  Dougherty,  3  Watts,  151. 

And  that  a  deed  of  trust  for  the  grrantor*s  wife 
vaafora  valuable  instead  of  a  voluntary  consid- 
eration, to  support  it  against  the  husband*s  oredi- 
tora.    Pott  V.  Todhunter.  2  CoUy.  Gh.  Gss.  76. 

In  Gsrter  v.  Happel,  49  Ala.  689,  parol  evidence 
was  given  without  objection  noted,  of  a  verbal 
agreement  by  which  the  vendor  of  premises  for  a 
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valuable  consideration  was  allowed  to  retain  poa* 
session  for  a  time. 

And  to  show  what  the  other  considerations  were 
for  a  deed  reciting  natural  love  and  affection,  and 
^^dlvers  other  good  considerations.*'  Johnson  v. 
Boyles,26Ala.676. 

But  not  that  the  consideration  was  a  prior  agree- 
ment by  the  grantor  to  convey  the  proi>erty  to  a 
trustee  for  the  sole  use  of  his  wife,  where  the  con- 
sideration is  recited  to  be  anxiety  to  provide  for 
hto  wife,  and  one  dollar,  as  it  is  an  entirely  differ- 
ent one.  Murphy  v.  Branch  Bank  at  Mobile,  16 
Ala.  90. 

Parol  evidence  to  admissible  that  the  grantea 
paid  the  full  value  of  the  grantor's  interest  in  the 
property.  Davenport  v.  McGampbell,  17  B.  Mon.  88. 

As  against  antecedent  creditors,  the  recital  in  a 
deed  of  payment  of  a  consideration  to  not  evidence 
of  that  fact.  TutwUor  v.  Munford,  68  Ala.  DM; 
Branch  Bank  at  Decatur  v.  Kinsey,  5  Ala.  9;  Knight 
V.  Gapltor,  23  W.  Va.  689. 

Nor  as  against  a  subsequent  creditor.  Bogers  v. 
Verlander,  80  W.  Va.  619. 

Such  redtai  to  not  evidence  in  a  deed  from  hus- 
band to  wife.    Buck  V.  Moore,  86  Mo.  A  pp.  689. 

But  such  recital  was  held  to  be  evidence  untO 
contradicted,  in  Glenn  v.  Grover,  8  Md.  212;  Stock- 
ett  V.  Holllday,  9  Md.  480;  Mayfleld  v.  Kllgour,  81 
Md.240. 

And  as  prima  facie  evidence  against  one  claim- 
ing by  right  subsequent  to  the  deed.  Thallheimer 
V.  Brinckerhoff,  6  Gow.  628, 16  Am.  Dec.  809;  Jack- 
son V.  McGbesney,  7  Gow.  860, 17  Am.  Dec.  621. 

Or  by  a  deed  subsequently  recorded.  Wood  v* 
Ohapln,  18  N.  T.  609,  67  Am.  Dec.  62. 

But  not  against  one  claiming  by  a  right  prior  to 
the  deed.    Bolton  v.  Jacks,  6  Robt.  166. 

Parol  evidence  to  admissible  in  an  action  by  cred- 
itors that  no  consideration  was  paid  for  a  deed 
reciting  a  valuable  one.  Hecht  v.  Koegel,  25  N.  J. 
Bq.  185 ;  Garpenter  v.  Garpenter,  Id.  194 ;  Mulford 
V.  Peterson,  85  N.  J.  L.  127.  The  latter  case  was 
reversed  in  86  N.  J.  L.  481,  on  the  ground  that  fraud 
was  not  establtohed. 

When  intended  fraud  In  the  grantor  is  estab- 
ltohed, the  deed  should  be  set  aside  if  there  is  no 
other  evidence  of  a  valuable  consideration  than 
the  recital  in  the  deed.  Whltaker  v.  Gtamett,  S 
Bush,  402. 

The  real  consideration  for  a  deed  may  always  bo 
inquired  into.    Irvine  v.  McKecn,  28  Gal.  472. 

A  recital  in  a  deed  of  a  consideration  of  Ss.  and 
^^dlvers  other  good  and  valuable  considerations,** 
to  not  evidence  against  a  stranger,  that  the  convey- 
ance was  not  voluntary,  but  parol  evidence  should 
be  allowed  of  a  valuable  consideration.  Kelson  v. 
Kelson,  10  Hare,  885. 

The  grantee  of  land  may  prove,  by  parol,  pay- 
ment of  the  consideration,  although  it  to  cumula- 
tive of  the  prima  facie  proof  estabUshed  by  the 
deed.    Splawn  v.  Martin,  17  Ark.  146. 

Parol  evidence  to  not  admissible  that  the  con- 
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Sbattuck,  Oh,  •7'.,  in  definii)^  such  pT0]>ert3ras 
«  married  woman  may  acquire  by  gift,  devise, 
or  inheritance  under  the  constitution,  says: 
"We  think  that  these  provisions  of  law  must 
be  so  construed  as  to  allow  a  married  woman 
cot  only  to  bold  property  as  separate  property 
without  the  intervention  of  a  trustee,  but  also 
to  exchange  one  species  of  her  property  for  an- 
other; ana  to  authoriase  her  to  sell  any  part  of 
her  separate  property,  and  retain  the  purchase 
money  as  her  own ;  or  with  it  to  buy  other 
property^  to  be  held  by  her  in  the  same  man- 
ner and  for  the  same  purpose."  In  Starr  v. 
Hamilton,  1  Deady,  279,  Mr.  Justice  Deady, 
who  was  the  president  of  the  constitutional 


convention,  inquires  into  the  source  from  which 
the  consideration  came  with  which  a  married 
woman  acquired  property.  The  members  of 
the  constitutional  convention,  when  called  to 
the  bench  as  Judges  of  this  state  and  of  the 
federal  court,  have  given  to  this  clause  of  the 
constitution  a  liberal  construction,  on  the 
theory  that  it  was  intended  to  be  remedial  in 
its  application.  It  was  never  Intended  that  the 
rule  "that  all  statutes  in  derogation  of  the  com- 
mon law  should  be  strictly  construed"  should 
be  applied  to  the  interpretation  of  this  clause 
of  the  constitution,  and  of  the  statutes  in  aid 
of  the  property  rights  of  married  women.  Mr. 
Bishop,  in  h»  valuable  work  on  Statutory 


«lderation  aoknowledged  to  have  been  received  in 
A  deed  in  trust  for  the  benefit  of  the  srantor^s  credr 
iters  has  not  been  paid  for  the  purpose  of  settinflr 
■aside  tbe  deed  by  an  execution  creditor.  WUt  v. 
Franklin,  1  Binn.  6(K,  2  Am.  Dec.  i74. 

Parol  evidence  is  InadmiesibJe  of  any  other  con- 
filderation  than  that  recited  in  tbe  deed,  except 
that  when  It  has  not  been  impeacbed  for  fraud, 
'evidence  of  tbe  same  kind  of  consideration  but 
<UireriDgr  in  amount,  may  be  given.  Toung^s  Es- 
tate. 8  Md.Ch.  461. 

Parol  evidence  of  the  real  consideration  for  a 
•deed  is  admissible  to  sustain  it,  if  none  is  expressed. 
Peacock  v.  Honk,  1  Yes.  Br.  ^Zl\  White  v.  Weeks, 
1  Penr.  &  W.  486;  Bowser  v.  Gravener,  66  Pa.  182; 
Frlnk  v.  Green,  5  Barb.  4fi6:  Wood  v.  Beach,  7  V t. 
-682;  Merle  v.  Mathews,  26  Cat.  4d6r 

Some  consideration  must  be  shown  if  the  one  re- 
cited is  proved  to  be  false,  or  the  deed  will  be  set 
aside.    Hodffee  v.  Hlokey,  67  Miss.  715. 

Tbe  acknowledgment  of  receipt  of  a  considera- 
tion la  conclusive,  unless  it  is  proved  that  it  was 
not  received.    Sullivan  v.  Lear,  23  Fla.  403. 

Parol  evidence  is  admissible  to  show  the  con- 
sideration of  a  deed,  aclmowledffinff  the  receipt  of 
a  valuable  one,  but  not  specif  yingr  it.  Sullivan  v. 
Lear,  supra. 

Parol  evidence  is  admissible  to  contradict  the 
acknowledinnent  of  payment  of  the  considf^ration 
of  an  administrator's  deed  when  attacked  as 
fraudulent*    McGampbell  v.  Durst,  78  Tex.  410. 

18.  Betd  hyortoa  married  woman. 

Although  there  is  a  legal  presumption  that  land, 
oonveyed  to  a  married  woman  by  a  deed  reciting 
•a  valuable  consideration,  without  stating  It  to  be 
her  separate  property,  is  the  common  property  of 
both  husband  and  wife,  parol  evidence  is  admis- 
■sible  that  it  was  intended  as  a  gift  from  the  hus- 
band. Peck  V.  Brummagim,  81  GaL  440,  80  Am. 
Dec  105:  Woods  v.  Whitney,  42  Gal.  868;  Higgins 
V.  Higgins,  46  GaL  250;  Jackson  v.  Torrenoe,  88 
Cal.  521;  Higgins  v.  Johnson,  20  Tex.  888,  70  Am. 
Dec.  304. 

And  that  she  paid  for  it  out  of  her  separate  es- 
tate. Ingersoll  v.  Truebody.  40  GaL  608;  Bamsdell 
V.  Fuller.  28  GaL  87,  87  Am.  Dec  108. 

Parol  evidence  is  admissible  that  the  considera- 
tion for  slaves  purchased  by  a  married  woman  was 
paid  out  of  her  paraphernal  funds,  though  not  so 
stated  in  tbe  deed.  Terrell  v.  Outrer,  1  Bob.  (La.) 
867. 

If  tbe  deed  does  not  show  that  the  consideration 
was  paid  from  her  paraphernal  funds,  she  must 
prove  the  fact  clearly  or  the  property  will  be  lia- 
ble for  her  hu8band*s  debts.  Marshall  v.  Mullen,  8 
Rob.  (La.)  328. 

Parol  evidence  is  admissible  and  necessary  that 
property  in  the  wife^s  name  was  purchased  from 
her  paraphernal  funds  whether  so  stated  in  the 
deed  or  not.    Metcalf  v.  Clark,  8  La.  Ann.  286. 

And  the  proof  must  be  dear,  to  keep  it  from 
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being  treated  as  community  property,  dark.  v. 
Norwood,  12  La.  Ann.  608. 

Where  a  d€U,ion  en  palement  from  husband  to 
wife,  explicitly  reciting  certain  paraphernal  claiuBi 
therefor,  has  been  attacked  by  his  creditors,  parol 
evidence  is  inadmissible  of  any  further  dadms  of 
the  same  nature,  flyman  v.  Schlenker,  44  La* 
Ann.  — . 

Where  the  consideration  for  a  daHon  en  paiement 
is  stated  therein  to  be  a  donation  to  the  wife  of 
her  father's  undetermined  interest  in  a  commercial 
partnership,  without  an  accompanying  iaventory, 
in  which  deed  the  father  does  not  Join,  parol  evi- 
dence Is  inadmissible  of  some  other  consideracion 
to  support  the  datum  against  the  husband's  ored* 
iters.    Chaffe  v.  Scheen,  84  La.  Ann.  684. 

A  married  woman  for  the  purpose  of  avoiding  a 
mortgage  given  by  her  on  her  separate  estate  to  se- 
cure her  husband's  debt,  may  show  by  parol  that 
the  property  was  a  gift  to  her,  notwithstanding  the 
recital  in  the  deed  to  her  of  a  valuable  conslderac 
tion.    Levering  v.  Shookey,  100  Ind.  668. 

Parol  evidence  may  be  given  that  deed  to  a  marw 
ried  daughter  reciting  a  consideration  of  love  and 
affection  and  $6,  was  in  reality  without  money  cod- 
slderatlon,  and  Intended  as  an  advancement,  thus 
becoming  her  separate  estate.  Peck  v.  Yanden- 
berg,  80  Gal.  IL 

And  in  Salmon  v.  Wilson,  41  ObL  606,  it  was  held 
that  parol  evidence  was  not  even  necessary,  to 
show  that  a  gift  from  the  parent  was  meant. 

Parol  evidence  is  admissible  that  a  deed  in  trust 
for  the  grantee's  wife,  reciting  that  tbe  considera- 
tion was  paid  by  him,  was  in  reality  an  advance- 
ment to  her  from  her  father,  in  an  action  by  tbe 
husband's  creditor.    Marks  v.  Spencer,  81  Va.  751. 

But  parol  evidence  is  not  admissible  that  the 
purchaser  of  a  slave  by  a  deed  purporting  to  be 
absolute,  had  a  right  in  him  before  the  purchase 
for  tbe  purpose  of  showing  that  he  did  not  form  a 
part  of  tbe  matrimonial  community.  Brown  v. 
Gobb,  10  La.  17ii. 

Parol  evidence  Is  admissible  that  tbe  real  con- 
sideration of  a  deed  to  a  married  woman  was  a 
promise  to  pay  certain  debts  of  the  grantor,  so  as 
to  make  them  a  charge  on  her  separate  estate. 
Brice  V.  Miller.  86  S.  G.  687. 

Parol  evidence  is  admissible  that  the  real  con- 
sideration for  a  deed  of  release  of  her  dower  by  a 
married  woman  was  a  former  conveyance  by  her 
husband  to  the  grantee  for  the  purpose  of  uphold- 
ing the  deed,  but  the  acknowledgment  therein  of 
a  money  consideration  renders  it  inoperative,  as 
such  release  without  her  husband's  Joining  is  in- 
sufficient. Powell  V.  Monson  ^  B.  Mfg.  Go.  8 
Mason,  347. 

Parol  evidence  is  admissible  that  a  married  wom- 
an accepted  a  deed  of  land  to  a  trustee  for  her* 
as  consideration  for  Joining  in  another  deed,  al- 
though the  latter  deed  recites  a  money  considera- 
tion, in  an  action  to  deprive  her  of  her  dower. 
Worrell  v.  Sy>r8yth,  143  UL  tt. 
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Crimes  (sec  192),  lays  down  the  rule  of  inter- 
pretation as  follows:  "The  law.  for  ezadiple, 
lOTes  harmony  and  riffht;  therefore  it  construes 
remedial  statutes,  made  to  amend  some  defects 
In  the  common  law,  liberally.  It  loves  hon- 
esty and  fair  dealing,  and  so  construes  liberally 
statutes  maile  to  8uppre38  frauds  between  in- 
diriduals;  and,  generally,  it  employs  a  libersl 
interpretation  for  statutes  which  operate  bene- 
ficially upon  those  whom  they  immediately 
-concern.  But  enactments  of  the  opposite  char- 
acter, taking  away  rights,  or  working  forfeit- 
ures, or  creating  hardships  of  any  kind,  it  con- 
sunes  strictly/ 
Applying  these  rules  to  the  case  at  bar,  could 


oral  testimony  be  offered  to  show  the  real  con- 
sideration of  the  deed  from  Gilbert  to  Car- 
mack?  It  is  a  universal  rule  that  even  in 
equity  a  party  claiming  under  a  sealed  docu- 
ment is  bound  by  the  general  character  of  the 
consideration  stated  in  the  deed.  Fraud,  how- 
ever, furnishes  an  exception  to  this  rule,  and 
under  an  allegation  of  this  character  oral  testi- 
mony may  be  received  to  prove  the  true  con* 
sideration.  2  Whart.  Ev.  g  1046;  3  Reed,  Stat 
Fr.  g  1071.  So  oral  testimony  is  admissible  to 
show  that  a  deed  expressing  a  money  consid- 
eration was  in  fact  an  advancement  Such 
testimony  is  offered,  not  for  the  purpose  of 
contradicting  the  recitals  of  the  deed,  but  to 


And  that  no  coDSfderatioo  was  imid  for  a  deed 
the  ffrantee  beiuff  a  mere  conduit  to  title  In  a  third 
person,  for  the  purpose  of  showing  that  the  gran- 
tee^s  wife  has  no  right  of  dower.  Fontaine  v. 
Boatman's  Say.  Inst  67  Mo.  S52. 

Where  a  person,  to  avoid  payment  of  an  antici- 
pated Judgment,  conveys  his  property  to  a  friend 
under  a  secret  trust  who,  after  the  grantor^  death 
<»nveys  It  to  bis  executors,  parol  evidence  may  be 
gt^'eo  by  the  widow  in  an  action  for  her  dower 
that  no  consideration  was  paid  for  the  flist  deed, 
to  establish  the  fact  that  the  grantor  died  seised  of 
ao  equitable  estate  of  inheritance.  Brown  v.  Pit- 
ney, 38  IlL  4116. 

14.  In  an  actum  hv  one  grantee  against  another. 

The  recital  in  a  deed  of  a  valuable  oonsideration 
is  not  evidence  of  that  fact  as  against  a  prior 
grantee  by  an  unrecorded  deed.  Nolan  v.  Gwyn, 
IS  AJa.  T8S;  Shotwell  v.  Harrison^  22  Mich.  410. 

Such  recital  is  not  evidence  in  an  action  against 
a  prior  fraudulent  grantee.  Edwards  v.  Ballard, 
11  a  Men.  £89. 

Such  zeoital  is  only  prima  facie  evidence,  which 
may  be  rebutted  by  parol  evidence.  Clapp  v.  Tir- 
telI,20Fick.247. 

Parol  evidence  is  admissible,  in  an  action  by  a 
party  claiming  against  the  grantee  of  land  under 
n  prior  contract  of  which  the  grantee  had  notice, 
that  the  real  consideration  was  less  than  that  re- 
cited in  the  deed.    Hedley  v.  Brlggs,  2  B.  L  480. 

In  Reynolds  v.  Vilas,  8  Wia  471,  76  Am.  Dec.  288, 
the  court  said  that  the  consideration  expressed  in 
a  Bberifl*B  deed  of  sale  under  an  execution,  would 
probably  be  taken  as  prima  facie  evidence  of  the 
teal  consideration,  but  It  might  be  shown  by  parol 
that  there  was  no  consideration  therefor,  by  a  sub- 
sequent purchaser  from  the  grantor  for  a  valuable 
consideration. 

Where  the  consideration  of  a  deed  of  slaves  and 
«ther  property  is  a  certain  sum  of  money  in  hand 
paid,  parol  evidence  may  be  given  of  an  undertak- 
ing to  pay  certain  debts  of  the  grantor  as  a  part  of 
the  consideration,  as  this  is  not  inconsistent  with 
that  expressed.    Hair  v.  Little,  28  Ala.  288. 

Parol  evidence  is  admiaslbJe  under  a  deed  to  a 
person  in  trust  for  himself  and  others  containing 
nothing  as  to  the  oonsideration  or  payment  of  the 
porchase  money,  of  an  agreement  by  the  others  to 
pay  a  part  of  such  money.   Davenport  v.  Mason,  15 

HBS8.8S. 

Parol  evidence  cannot  be  given  in  a  court  of  law 
that  the  grantees  of  a  deed  reciting  a  consideration 
In  hulk,  have  paid  difFerent  proportions  of  the  pur- 
chase price,  in  the  absence  from  the  deed  of  any 
iuch  showing.  Treadwell  v.  Bulkley,  4  Day«  8W,  4 
Am.  Dec2aB& 

Ifi.  MisceUaneow  (Oiisfrations. 

In  a  proceeding  to  foreclose  a  mortgage  the  re- 
cital in  a  sherllfB  deed  upon  a  sale  on  execution 
against  the  mortgagor  on  a  Judgment  subsequent 
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to  the  mortgage  is  not  evidence  against  the  mort- 
gagee of  payment  of  the  consideration.  Feck  v* 
Mallams,  10  N.  Y.  600. 

Parol  evidence  is  admissible  that  a  deed  convey- 
ing part  of  a  farm  was  afterward  altered  so  as  to 
convey  the  entire  farm,  upon  an  oral  agreement  to 
convey  other  property  In  exchange  therefor.  Bas- 
settv.  Bassett  55  Me.  127. 

Parol  evidence  cannot  be  given  of  a  furtlier  con- 
sideration than  that  expressed  in  a  deed  if  the  con- 
sideration is  expressly  stated,  and  it  is  not  also  said 
to  be  *^or  other  considerations.**  Malgley  v.  Hau- 
er,  7  Johns.  841. 

Parol  evidence  is  admissible  to  show  the  true 
oonsideration  for  several  instruments  which  con- 
stitute one  transaction,  when  this  is  not  dear,  al- 
though the  consideration  is  clear  and  unmistakable 
for  each  instrument  taken  separately.  First  Mat 
Bank  of  Grundy  Center  v.  Snyder  Bros.  70  Iowa,  lOL 

The  consideration  of  a  release  or  other  specialty 
may  be  shown  by  parol  not  to  have  been  paid  when 
it  is  alleged  to  be  a  forgery.  Wain  v.  Wain,  68  N. 
J.  L.  420. 

Evidence  that  the  consideration  Is  different  from 
that  expressly  stated  in  a  deed  must  be  clear  and 
satisfactory.    Bystra  v.  CapeUe,  61  Mo.  678. 

Parol  evidence  is  admissible  that  the  only  consld* 
eratlon  for  a  deed  wasl  a  security  additional  to  a 
mortgage  already  held  on  the  place,  although  it 
contains  a  recital  that  the  payment  of  another 
mortgage  was  apart  of  the  oonsideration. 

In  an  action  by  the  owner  of  the  equity  of  re- 
demption against  the  bolder  of  a  second  mortgage 
who  has  sold  the  property  under  a  power  of  sale 
contained  therein,  parol  evidence  Is  admissible  that 
the  consideration  recited  in  the  deed  included  the 
amount  due  on  the  first  mortgage.  O^Connell  v. 
Kelly,  114  Mass.  07. 

In  an  action  by  the  grantor  to  recover  the  con- 
sideration recited  in  a  deed,  oral  evidence  is  admis- 
sible that  the  only  consideration  was  a  promise  by 
the  grantee  to  hold  the  property  in  trust  for  the 
grantor  and  her  children.  Twomey  v.  Crowley,  187 
Mass.  184. 

The  obligor  of  a  bond  is  estopped  from  showing 
any  other  consideration  for  it  than  is  recited  there- 
in unless  it  shall  appear  that  the  original  transac- 
tion was  fraudulent  or  unlawfuL  Hill  v.  Water 
Works  Co.  2  Bam.  &  Ad.  644. 

In  an  action  to  determine  whether  a  pauper  has 
gained  a  settlement  in  a  certain  parish,  parol  evi- 
dence is  admissible  that  the  consideration  of  two 
guineas  recited  In  a  deed  to  him  was  not  paid,  but 
that  the  property  was  a  gift  from  his  wif e^s  father* 
Rex  V.  Cbeadle,  8  Bam.  &  Ad.  888. 

And  in  a  similar  action  that  the  real  considera- 
tion was  £80  instead  of  £28.  Rex  v.  Bcammonden* 
8T.  R.474. 

The  words  **f or  value  received**  expressed  in  a 
deed  of  land,  without  naming  the  price.  Implies  the 
payment  of  a  consideration,  and  when  this  consid- 
eration is  not  attacked  in  a  proceeding  to  invaH- 
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tbow,  in  a  settlement  among  thebeira,  that  one 
or  more  has  already  reoeiv^  a  certain  amount 
by  way  of  advancement,  and  should  not  now 
bave  an  equal  share  of  the  remainder  of  the 
estate.  Bruce  v.  Slemp,  89  Va.  352;  Meeker  v. 
Meeker,  16  Conn.  888;  Park»  y.  Parks,  10  Md. 
823.  In  Brumrnei  v.  Weaver,  supra,  the  court 
held  that  a  married  woman  may  exchan^^e  one 
apecies  of  her  property  for  another,  and  this 
would  impress  upon  it  the  character  the  orig- 
inal property  bad  possessed.  By  this  rule  the 
source  from  which  a  married  woman  had  de- 
rived property  may  be  inquired  into  for  the 
purpose  of  ascertaining  the  means  whereby  the 
title  to  property  had  Men  acquired;  and  under 
that  rule  it  would  seem  that  it  was  competent 
to  show  the  real  consideration  for  the  convey- 
ance, not  for  the  purpose  of  contradicting  the 
deed,  because  there  was  no  controversy  in  rela- 
tion to  its  genuineness,  but  for  the  purpose  of 
abowing  tbes<kiTce  from  whence  the  real  con- 
sideration spraiif .  In  the  case  at  bar,  Robert 
Gilbert  intendea  to  give  to  his  daughter  this 
tract  of  land.  He  inserted  a  consideration, 
expressed  in  money,  but  that,  too.  came  from 
him.  The  real  consideration — the  $1,000 — 
was  a  donation  from  him  to  his  daughter,  and, 
the  same  having  been  expended  or  exchanged 
for  the  land,  as  evidenced  by  the  conveyance, 
makes  the  property  acquired  uo  less  a  gih.    It 


wa8*competent,  under  the  rule  laid  down  itt 
Brummet  v.  Weaver,  eupra,  for  the  respondent 
to  show,  in  order  to  support  bis  title,  that  the 
real  consideration  was  a  gift,  and  that  this- 
could  be  traced  through  all  the  transactions  in- 
to which  it  had  enter^.  While  it  is  true  that 
a  court  should  be  governed  by  the  precedents, 
of  the  past,  it  is  not  true  that  it  should  close  ita 
eyes  to  the  fact  that  an  advanced  civilization 
has  recoirnized  woman  as  man's  e^ual,  and  thai 
the  letter  and  spirit  of  our  legislation  has  placed 
her  on  a  plane  with  her  husband,  and  for  that 
reason  a  court  should  not  grope  into  the  past 
for  a  rule,  the  reason  for  which  has  long  since- 
become  extinct,  but,  in  the  light  of  advanced 
reason,  interpret  the  statute  in  such  a  liberal 
manner  as  to  carry  into  effect  the  wise  pro- 
visions of  the  legiBiature  in  behalf  of  married 
women.  Viewing  the  transfer  of  this  land  aa 
a  gift  within  the  meaning  of  the  oonstitutioa 
and  statute,  it  became  the  separate  property  of 
the  defendant  Margaret  A.  Carmack,  which  she 
could  convey,  subject  to  her  husband's  ri^ht 
of  curtesy,  without  being  joined  in  the  deed 
by  him;  and  when  he  executed  his  separate  dec^ 
to  the  land  he  barred  bis  right  thereto,  and  the 
purchaser  took  what  title  Margaret  A.  Carmack 
then  had,  which  title  now  being  vested  in  the 
respondent,  it  follows  that  the  decree  of  the  court 
below  must  be  afflrmed. 


date  the  deed,  proof  of  the  real  oonslderation  is 
uonecesBary.    Helluln  v.  Minor,  12  La.  Ann.  liU, 

For  the  purpose  of  showioflr  crood  title,  parol  evl- 
denoe  is  admlasible  that  an  intended  marriage  with 
the  Hrrantee*8  daughter  was  part  oonslderation  for 
a  deed  recitlncr  esteem  for  the  daughter  and  **dtverB 
other  good  considerations.**  Tull  v.  Parlett,  Mood. 
J^M.iTS. 

Parol  evidence  Is  admissible  under  an  aasifrnment 
of  a  lease  reoitlnir  a  consideration  of  $3,000,  that 
the  real  consideration  was  only  $2,000,  and  that  a 
note  for  the  other  $1,000  was  collateral  security  for 
the  payment  of  rent    Adams  v.  Hull,  2  Denio,  908. 

And  that  the  oonaideration  for  a  deed,  reciting 
£160  paid  and  an  acceptance  of  a  bill  for  £3G0,  was 
£450,  the  acceptance  being  a  mere  security,  for 
which  the  grantor  was  to  have  a  mortgage  in  addi- 
tion. In  an  action  by  him  for  such  £!K0  against  an- 
other mortgagee.    Frail  v.  Ellis,  16  Beav.  800. 

Parol  evidence  is  admissible,  in  an  action  between 
the  parties,  of  the  actual  value  of  the  property  to 
show  what  the  actual  consideration  was,  although 
different  from  that  recited  in  the  deed.  Kumler 
V.  Ferguson,  7  Minn.  442;  Dayton  v.  Warren,  10 
Minn.  238;  Miller  v.  Lamb,  22M1no.48. 

But  not  in  an  action  for  the  purchase  price  under 
an  oral  agreement.  In  pursuance  of  which  a  deed 
has  been  accepted.    Kiland  v.  Murphy.  73  Wis.  326. 

Parol  evidence  may  be  griven  that  the  considera- 
tion was  to  be  paid  to  the  grantor*8  children.  Gal- 
vert  V.  Niokles,  90  S.  G.  804. 

A  subsequent  purchaser  cannot  show  that  noth- 
ing was  paid  for  a  deed  made  by  an  attorney  In  fact 
under  a  general  and  unrestricted  power  of  attor- 
ney, and  expressing  a  oonaideration  good  as  be- 
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tween  the  principal  and  the  attorney.  Tan  Zandt 
V.  Furlong,  44  K.  Y.  8.  R.  884. 

Parol  evidence  is  inadmissible  of  a  oonsideratioib 
of  a  certain  marriage  in  addition  to  one  of  money 
expressed  in  a  deed  from  a  man  to  land  of  which  h& 
is  seised  in  fee  in  right  of  his  wife.  Villers  v.  Beau- 
mont, 2  Dyer,  146. 

Where  there  is  a  question  whether  there  has  been 
a  parol  agreement  for  an  exchange  of  lands,  and 
the  one  making  the  daim  offers  in  evidence  a  deed 
reciting  a  money  consideration,  the  other  may 
show  by  parol  that  the  real  consideration  therefor 
was  love  and  affection.  Harrison  v.  Gastner,  11 
Ohio  St  338. 

In  an  action  by  the  grantor  to  recover  the  pur- 
chase money,  the  grantee  may  show  by  parol  that 
the  real  consideration,  instead  of  being  the  sum 
named,  was  an  election  to  pay  that  amount  at  the 
end  of  a  year,  or  return  the  property  and  receive 
back  money  expended.    Rhine  v.  Ellen,  86  Cal.  362. 

Parol  evidence  of  a  further  consideration  than 
that  recited  in  a  deed  which  has  been  attacked  as 
fraudulent,  may  be  given  to  repel  the  charge  of  a 
secret  trust.    Glagett  v.  Hall,  9  Gill  ft  J.  90. 

And  of  a  further  consideration  to  support  the 
grantor  during  her  lifetime,  in  addition  to  natural 
love  and  affection  recited  therein,  in  order  to  sus- 
tain it  when  impeached  for  fraud.  Henderson  v. 
Dodd,  1  BaU.  Eq.  138. 

And  the  real  consideration  for  a  deed  given  partiy 
in  fulfillment  of  a  parol  trust  and  parUy  for  a  val- 
uable consideration,  may  be  shown  by  parol,  in  or- 
der to  sustain  it  when  Impeached  for  fraud.  Brown 
V.  Lunt,  87  Me.  428.  <  J.  H.  H. 
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Cyrus  SMITH,  Bespt., 

V. 

O.  R  FARRA,  Impleaded,  etc.,  Appt. 

( Or ) 

An  boneat  belief  of  both  parttee  tbrnt 
ft  dalm  is  doabtftil  makes  It  a  proper  sub- 
ject of  compromise  evea  if  there  is  a  certain 
defeuse  to  it. 

(DeoemlMr  14,  ISBL) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Benton  County  In 
faror  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  the  amount  alleged  to  be  due 
under  a  com  promise  agreement.    Affirmed, 


Statement  by  Bean*  J.: 

This  is  an  action  to  recover  $700  on  an 
agreement  of  compromise  between  plaintiff 
ftod  the  defendant,  Farra.  The  facts  are 
these :  On  July  d4,  1888,  defendant,  Farra, 
and  one  Montieth,  for  $805  cash,  sold  and 
conveyed  by  deed  containing  covenants  of 
title  and  warranty,  lots  7  and  8  in  block  4, 
in  West  Yaquina,  Benton  county,  Or.,  to 
plaintiff.  In  August,  1890,  Farra  discover- 
ing that  he  and  Montieth  did  not  own  the 
property  sold  to  plaintiff,  wrote  him  the 
lollowing  letter: 

**Corvallis,  Oregon,  Aug.  7th,  1890. 
••Mr.  Cyrus  Smith,  Amity,  Or. 

''Dear  Sir: — ^The  men  who  have  been  en- 
gaged in  getting  up  an  abstract  of  Benton 
oounty  have  made  a  discovery  that  we  sold 
you  two  lots— Nos.  7  and  8,  in  block  4, 
in  West  Yaquina — that  had  been  sold  and 
deeded  before  to  Mr.  W.  P.  Keady.  We 
would  like  you  to  select  two  other  lots  in  or 
near  those,  or  even  in  some  other  portion,  of 
about  the  same  value,  and  we  will  deed  them 
to  vou.     Yours,  respectfully,  G.  R.  Farra." 

To  this  letter  plaintiff  replied  as  follows : 
"Amity,  Oregon,  Aug.  11th,  1890. 
•Dr.  G.  R.  Farra. 

"  Dear  Sir :— Your  letter  of  the  7th  inst.  is 
at  hand,  and  in  reply  will  say  I  was  very 
much  surprised  to  hear  that  Mr.  Ecadv  had  a 
deed  made  prior  to  mine  to  the  lots  in  West 
Yaquina  that  you  had  deeded  to  me.  I 
was  also  a  little  diverted  at  the  idea  that 
you  should  say,  'The  lots  Mr.  Buford  sold 
Tou, '  when  the  record  shows  that  you  and 
Mr.  Montieth  sold  me  the  lots,  and  Mr. 
Buford  not  known  in  the  transaction.  I  have 
had  those  lots  in  a  real -estate  man's  hands 
for  some  time.  He  has  been  instructed  by 
me  to  sell  the  two  for  one  thousand  dollars, 
and  nothing  less.  I  have  been  offered  eight 
hundred  dollars  for  them,  and  refused  it.  I 
have  taken  counsel  in  the  matter,  and  have 
been  told  that  beyond  a  doubt  I  could  recover 
from  you  and  Mr.  Montieth  all  the  damage 
it  is  to  me,  but,  as  I  am  averse  to  lawsuits, 
I  had  much  rather  settle  the  matter  ourselves, 
providing  I  can  do  so  without  too  much  loss. 
Please  write  me  how  it  happened  that  you 
deeded  those  lots  to  me  after  you  had  deeded 

KoTK— On  the  question  whether  or  not  a  olalm 
most  be  doubtful  to  sustain  a  oompromise,  see  the 
exhaustive  Twtt  to  Morgan  v.  Hodges  (Mioh.)  15  L. 

RA     Alio. 
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them  to  Mr.  Keady.  In  regard  to  taking 
other  lots  in  place  of  them,  1  would  do  so, 
providing  I  could  get  what  I  consider  a  fair 
deal.  I  know  every  foot  of  that  ground,  and, 
excepting  about  six  lots,  I  would  rather  have 
those  lots  than  any  other  two  lots  in  West 
Yaquina.  Please  send  me  a  plat  of  West 
Yaquina,  marking  all  the  lots  sold.  Also 
make  me  an  offer  of  what  you  propose  to  do, 
and  oblige,  yours  truly,  Cyrus  Smith.  ** 

Several  other  letters  of  both  parties  appear 
in  the  record,  which  are  unnecessary  to  be 
set  out  here,  but  which  show  an  honest,  bona 
fide  attempt  on  the  part  of  each  to  arrive  at 
some  satisfactory  settlement  of  the  contro- 
versy, but,  without  being  ahle  to  do  so, 
until  September  8,  1890,  when  plaintiff  wrote 
to  defendant  the  following  letter : 

"Amity,  Sept.  8th,  1890. 
"Dr.  G.  R.  Farra. 

**  Dear  Sir :  Yours  in  answer  to  my  inquiry 
as  to  your  least  cash  price  on  certain  lots  in 
West  Yaquina  came  to  hand  over  a  week 
ago,  but  not  before  I  had  informed  you  that 
I  did  not  want  them  at  any  price.  For  some 
reason  I  have  received  no  answer  to  my  last 
letter  to  you.  written  Aug.  30th.  I  now 
write  to  inform  you  that  something  must 
be  done.  We  have  talked  this  matter  over 
enough  to  come  to  some  conclusion.  I  want 
it  understood  that  I  refuse  to  take  the  lots 
you  have  offered  me  for  those  I  bought  of 
you,  and  I  presume  vou  will  not  contend 
that  I  am  under  any  obligation  to  do  so.  I 
merely  want  you  and  Mr.  Montieth  to  per- 
fect my  title  to  the  lots  I  bought  of  you.  or 
I  want  you  to  pay  me  eight  hundred  dollars. 
I  think  I  am  very  reasonable  in  this  offer. 
In  fact  you  have  indirectly  offered  me  that, 
for  you  have  offered  me  two  lots  that  you 
valued  at  $850  each,  and  $100,  which  is  ex- 
actly $800.  I  am  aware  that  you  would 
rather  dispose  of  the  lots  than  come  out  with 
the  money,  which  I  presume  is  the  reason 
you  don't  give  me  my  choice  to  take  the 
money  or  the  lots.  But  the  lots  I  bought  of 
you  I  bought  for  a  particular  purpose,  and 
the  lots  you  have  offered  me  won't  fill  that 
purpose  in  any  sense,  owing  to  the  lay  of 
the  land.  In  fact  I  would  rather  have  the 
lots  I  bought  of  you  than  lots  1  and  2  im- 
mediately m  front  of  them.  Please  let  me 
know  immediately  your  final  conclusion. 
"  Yours  truly.     Cyrus  Smith. " 

To  this  letter  Farra  replied  as  follows: 
"Corvallis,  Oregon,  Sept.  22,  1890. 
**Mr.  Cyrus  Smith,  Amity,  Or. 

**  Dear  Sir :  Your  last  has  been  to  hand  for 
quite  a  while,  but  I  have  been  conferring 
with  others  of  the  company  to  know  what 
best  to  do.  We  have  decided  that  we  made 
you  a  fair  proposition  on  your  lots,  and  more 
than  the  lots  can  be  sold  for  to-day,  and  more 
than  you  can  collect  for  them  if  carried  into 
litigation.  We  will  make  you  one  more 
proposition:  We  will  give  you,  as  stated 
in  one  of  my  letters,  two  lots  in  block  3, 
facing  as  yours  face,  and  one  hundred  dol- 
lars, ($100.)  or  we  will  give  you  seven 
hundred  dollars  in  cash.  If  this  is  not  satis- 
factory, you  can  proceed  to  collect  your 
damages  by  law.     Yours  respectfully, 

**G.  R,  Farra. 
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Upon  receipt  of  this  letter  plaintiff  wrote, 
accepting  tlie  cash  offer  of  $700,  as  follows: 

"Amity,  Sept  24,  1890. 
••Dr.  G.  R.  Parra,  Corvallis,  Or. 

**  Dear  Sir :  Yours  of  the  22d  was  receired 
yesterday  and  in  reply  will  say  in  justice  I 
believe  I  am  entitled  to  eight  hundred  dol- 
lars, but  I  can't  afford  to  go  into  litigation 
for  one  hundred  dollars.  Therefore  I  accept 
your  offer  of  seven  hundred  dollars,  and  on  re- 
ceipt of  the  money  I  will  relinquish  all  my 
claims  on  you  and  Mr.  Montieth  for  lots 
seven  and  eight  in  block  4  of  West  Yaquina. 
Send  check  on  the  bank,  and  I  will  receipt 
you  for  it.      Yours  truly,    Cyrus  Smith." 

Defendant  haying  refused  to  comply  with 
his  agreement  and  pay  the  $700,  this  action 
was  brought.  The  trial  in  the  court  below 
resulted  in  a  yerdict  and  judgment  in  favor 
of  the  plaintiff,  from  which  defendant  ap- 
peals. 

Messrs,  Xi.  Flinn  and  J.  R.  BryBon,  for 

appeUant: 

Where  a  disputed  claim  is  legally  ground- 
less, a  promise  made  upon  a  compromise  of  it 
is  not  binding. 

SchTieU  y.  NeU,  17  Ind.  29,  79  Am.  Dec.  453; 
Bpahr  y.  ^<)/;tn^^^ad,  8  Blackf .  415;  SmWtY. 
Boruff,  75  Ind.  416;  OrtMbee  y.  Howe,  64  Vt. 
182,  41  Am.  Rep.  841;  1  Suth.  Damages,  475; 
United  States  Morig  Oo,  y.  Henderson,  111  Ind. 
24;  EmmittOfwrg  JSL  Go,  y.  Donoghue,  67  Md. 
888,  1  Am.  St.  Rep.  896;  Anthony  y.  Boyd,  15 
R.  L  495;  Oregon  A  0.  B,  Oo,  y.  Potter,  5  Or. 
228;  Headley  y.  HaMey,  50  Mich.  48. 

Where  the  consideration  of  a  contract  is 
money,  and  nothing  else,  courts  may  determine 
its  adequacy. 

Wolfard  y.  Pdicers,  85  Ind.  801, 44  Am.  Rep. 
16. 

The  compromise  or  submission  must  be 
mutually  binding  upon  both  parties,  or  con- 
sideration fails. 

1  Parsons.  Cont  438;  Seott  y.  Bush,  26 
Mich.  418,  12  Am.  Rep.  811. 

The  measure  of  damages  for  breach  of  coy- 
enant  of  seisin,  where  nothing  passes  by  the 
conyeyance,  is  the  amount  of  the  oonsidera 
tion  paid  and  interest. 

2  Suth.  Damasres,  257,  264. 

f  Accord  without  satisfaction  is  of  no  effect. 

1  Am.  &  Eng.  Encyclop.  Law,  94;  1  Suth. 
Damages,  482;  Mitchell  v.  Hawley,  4  Denio, 
414,  47  Am.  Dec.  260;  Kromer  y.  Eeim,  75  N. 
Y.  577,  81  Am.  Rep.  491;  Ifoe  y.  Ghristie,  51 
N.  Y.  270. 

Mr,  J.  W.  Raybum,  for  respondent: 

Ck>m  promises  of  doubtful  rights  or  yoluntary 
settlements  between  the  parties  which  are 
characterized  by  good  faith  and  a  full  dis- 
closure of  all  the  facts  are  fayored  by  the 
oourts. 

Weas  y.  JVfljf,  14  Or.  72;  Oregon  db  0.  R,  Co. 
y.  Potter,  5  Or.  281. 

There  was  a  disputed  claim  for  damages 
growing  out  of  the  making  of  this  deed  between 
the  appellant  Farra  and  respondent,  and  they 
compromised  the  same  by  making  the  agree- 
ment sued  on. 

This  is  a  good  consideration  for  Dr.  Farra's 
promise  to  pay  as  $700  in  settlement  of  this 
claim. 

20L.R  A« 


The  acceptance  of  a  subsisting  offer  Is  a  con- 
summation  of  a  contract. 

Mactier  y.  Frith,  6  Wend.  103.  21  Am.  Dec. 
803,  vote;  Moore  y.  Pierson,  6  Iowa,  279,  71 
Am.  Dec.  409;  2  Parsons,  Oont.  p.  681,  notef, 
and  p.  68);  6  Lawson,  Rights,  Rem.  &  Pr. 
^§  2228-2283. 

The  compromise  of  a  doubtful  or  disputed 
claim  is  a  good  consideration  for  a  contract  and 
is  binding  upon  all  concerned. 

Parsons.  Cont.  467;  Fisher  y.  May,  2  Bibb. 
448,  5  Am.  Dec.  628;  Wehrum  v.  Kuhn,  61  N. 
Y.  628;  Farmers  db  M,  Ins,  Oo,  y.  Chestnut,  50 
111.  Ill,  99  Am.  Dec  492;  Hoge  y.  Iloge,  1 
Watts,  168,  26  Am.  Dec.  52;  Wells  y.  Neff,  14 
Or.  72;  Oregon  A  C.  B.  Co.  y.  Potter,  6  Or.  228; 
8  Am.  &  Eng.  Encyclop.  Law,  p.  837,  and  note, 
where  a  numerous  array  of  authority  is  cited. 

Bean*  J.,  deliyered  the  opinion  of  the 
court: 

The  only  question  presented  on  this  record 
is  the  validity  of  the  agreement  of  compro- 
mise between*  plaintiff  and  defendant  under 
the  facts  heretofore  stated.  The  contention 
of  defendant  is  that  for  a  breach  of  the  coy- 
enant  of  title  contained  in  his  deed  to  plain- 
tiff the  law  fixes  the  measure  of  damages  at 
the  purchase  price  and  interest,  and  that, 
therefore,  the  claim  of  plaintiff  was  a  fixed 
and  liquidated  one,  and  in  no  sense  such  a 
doubtful  claim  as  will  support  an  agreement 
of  compromise.  Qpon  this  record  it  must  be 
conceded  that  plaintiff  had  a  yalid  cause  of 
action  against  defendant  for  a  breach  of  the 
covenants  of  the  deed  upon  which  he  could 
have  successfully  maintained  legal  proceed- 
ings, and  that  both  parties  in  their  negotia- 
tions for  a  settlement,  in  good  faith,  beiieyed 
that  the  measure  of  damages  was  the  actual 
yalue  of  property  oonyeyed  at  the  time  the 
negotiations  took  place,  and  not  the  consider- 
ation and  interest;  and,  in  order  to  ayoid 
litigation,  and  compromise  the  matter  in  dis- 
pute between  them,  the  agreement  sued  on 
was  made.  Both  parties  were  acting  in  the 
utmost  good  faith,  with  equal  knowledge  of 
the  facts,  and  plaintiff  had  reasonable  ground 
to  think,  for  he  had  taken  legal  advice  on 
the  question,  that  his  damages  amounted  to 
$800  and  intended  in  good  faith  to  assert  his 
claim,  but  to  ayoid  litiffation  he  forebore  to 
do  BO,  on  account  of  defendant's  promise  to 
pay  him  $700,  preferring  to  accept  that 
amount  rather  than  go  into  litigation,  and 
defendant  preferring  to  pay  that  sum  rather 
than  to  suffer  the  consequences  of  a  lawsuit. 
That  tJiere  was  an  actual,  bona  fide  dispute 
between  these  parties  as  to  the  amount  of 

Elaintiff's  damages,  which  each  in  good  faith 
elieyed  to  be  doubtful,  and  that  the  settle- 
ment was  intended,  in  good  faith,  as  a  com- 
promise of  such  dispute,  is  not  open  to  ques- 
tion on  this  record.  But  it  is  now  insisted 
that  the  dispute  was  about  a  matter  not  in 
fact  doubtful,  although  the  parties  so  con- 
sidered it.  and  therefore  the  agreement  of 
compromise  is  without  consideration.  The 
law  fayors  voluntary  settlements  of  oontro- 
yersies  between  the  parties,  which  are  char- 
acterized by  good  faith  and  a  full  disclosure 
of  all  the  facte.  WeUs  y.  Neff,  14  Or.  66. 
And  such  settlements  will  be  upheld  and  en- 
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forced,  although  the  disposition  made  by  the 
parties  in  their  agreement  may  not  be  what 
the  court  would  have  adjudged  had  the  con- 
troversy  been  brought  before  it  for  decision. 
Nor  need  the  dispute  to  have  been  about  a 
claim  or  matter  actually  doubtful.  If  the 
parties  bona  fide,  and  on  reasonable  grounds, 
believed  it  to  be  doubtful,  it  is  a  sufficient 
oonsideration  to.  support  the  compromise. 
''If  the  requisites  of  good  faith  exist,"  savs 
Mr.  Pomeroy,  '*it  is  not  necessary  that  the 
dispute  should  be  concerning  a  question 
really  doubtful,  if  the  parties  bona  fide  con- 
sider it  so.  It  is  enough  that  there  is  a  ques- 
tion between  them  to  be  settled  by  their  com- 
promise." Pom.  Eq.  Jur.  §  850.  And  "no 
investigation  into  the  character  or  value  of 
the  different  claims  submitted,"  says  Mr. 
Parsons,  ''will  be  entered  into  for  the  pur- 
pose of  setting  aside  a  compromise,  it  being 
sufficient  if  the  parties  entering  into  the  com- 
promise thought  at  the  time  that  there  was  a 
dispute  between  them. "  1  Parsons,  Cont.  7th 
ed.  439.  It  is  not  every  disputed  claim,  how- 
ever, which  will  support  a  compromise,  but 
it  must  be  a  claim  honestly  and  in  good  faith 
asserted,  concerning  which  the  parties  may 
bona  fide  and  upon  reasonable  grounds  dis- 
agree. The  compromise  of  such  a  claim  in 
good  faith  is  a  good  consideration  to  pay 
money  in  settlement  thereof,  and  when  an 
action  is  brought  upon  such  promise  it  is  no 
defense  to  say  that  the  claim  was  not  in  fact 
a  valid  one,  or  that  the  parties  were  mistaken 
cither  as  to  the  law  or  the  facts.  Stewart  v. 
Ahrenfeldt,  4  Denio,  189;  Orans  v.  Hunter, 
28  N.  Y.  889 ;  White  v.  Hayt,  78  N.  Y.  505 ; 
Gri^wold  v.  Wright,  61  Wis.  196 ;  Brooke  v. 
HaU,  86  Kan.  697;  Flannagan  v.  Kileomet 
58  N.  H.  448;  Wehrum  v.  Kuhn,  61  N.  Y. 
623.  Nor  is  it  a  defense  that  the  claim  could 
not  have  been  maintained  if  suit  or  action 
had  been  brought  upon  it,  or  that  the  parties 
were  mistaken  as  to  the  law;  for  if  it  is, 
then  it  would  follow  that  contracts  by  the 
parties  settling  their  own  disputes  would  at 
least  be  made  to  stand  or  fall  according  to 
the  opinion  of  the  court  as  to  how  the  law 
would  have  determined  it.  **If,  therefore," 
says  Lo^n,  «/.,  ''the  solemn  compromise  of 
the  parties  is  made  to  depend  on  the  question 
whether  the  parties  have  so  settled  the  dis- 
pute as  the  law  would  have  done,  then  it  may 
be  truly  said  that  a  compromise  is  an  un- 
availing, idle  act,  which  questions  even  the 
powei  of  the  parties  to  bind  themselves." 
Fisher  ▼.  May,  2  Bibb,  448,  5  Am.  Dec.  626. 
The  settlement  of  a  controversy  is  valid 
and  binding,  not  because  it  is  the  settlement 
of  a  valid  claim, but  because  it  is  the  settle- 
ment of  a  controversy.  And  when  such  settle- 
ment is  characterized  by  good  faith  the  court 
will  not  look  into  the  question  of  law  or  fact 
in  dispute  between  the  parties,  and  determine 
which  Is  right.  All  that  it  needs  to  know 
is  that  there  was  a  controversy  between  the 
parties,  each  claiming  in  goda  faith  rights 
in  himself  against  the  other  and  that  such 
controversy  has  been  settled.  In  Cook  v. 
Wright,  1  Best  &  8.  559,  it  appeared  from 
the  evidence  that  defendant  believed  himself 
not  liable  on  demand  of  plaintiff,  but  he 
knew  that  plaintiff  thought  him  liable,  and 
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would  sue  him  if  he  did  not  pay ;  and  in  or- 
der to  avoid  the  expense  and  trouble  of  legal 
proceedings  against  him,  agreed  to  oompro> 
mise,  and  gave  his  note  for  the  amount  agreed 
on  in  compromise;  and  the  question  was 
whether  a  person  who  has  given  a  note  as  a 
compromise  of  a  claim  honestly  made  upon 
him  and  which  but  for  that  compromise 
would  at  once  have  been  brought  to  a  legal 
decision,  can  resist  payment  of  the  note  on 
the  ground  that  the  original  claim  thus  com- 
promised might  have  been  successfully  re- 
sisted ;  and  it  was  hold  he  could  not,  Black- 
burn, J.,4saying:  ''The  real  consideration 
depends  on  the  reality  of  the  claim  made  and 
the  bona  fides  of  the  compromise. " 

In  GalUeher  v.  Biechoffuheim,  L.  R.  5  Q.  B. 
449,  the  plaintiff  claimed  that  certain  moneys 
were  due  him  from  the  government  of  Hondu- 
ras, and  was  about  to  take  proceedings  to  en- 
force payment ;  and  in  consideration  that  the 
fJaintiff  would  forbear  taking  such  proceed- 
ngs  for  an  agreed  time,  the  defendant  prom- 
ised to  deliver  to  him  certain  debentures. 
In  an  action  for  a  breach  of  the  contract,  the 
plea  was,  that  at  the  time  of  making  the  con- 
tract no  money  was  due  the  plaintiff  from 
the  government  of  Honduras.  This  plea  was 
held  bad  on  demurrer ;  Cockbum,  Ch.  J. , 
saying :  "  No  doubt  it  must  be  taken  that 
there  was  in  fact  no  claim  by  the  plaintiff 
against  the  Honduras  government  which 
could  be  prosecuted  to  a  successful  issue  by 
legal  proceedings ;  but  this  does  not  vitiatct 
the  contract  and  destroy  the  validity  of  wha» 
is  alleged  as  the  consideration.  The  authori- 
ties clearly  establish  that  if  an  agreement  be 
made  to  compromise  a  disputed  claim,  for- 
bearance to  sue  in  respect  of  that  claim  is  a 
good  consideration ;  and  w be ther  proceedings 
to  enforce  the  disputed  claim  have  or  have 
not  been  instituted,  makes  no  difference." 

In  Orandin  v.  Grandin,  49  N.  J.  L.  508, 
60  Am.  Rep.  642,  the  plaintiff  was  an  heir- 
at-law  of  the  deceased  and  in  good  faith  filed 
objections  to  the  probate  of  the  will ;  and  in 
consideration  of  his  withdrawing  his  objec- 
tions and  making  no  further  opposition  to 
the  probate  of  the  will,  the  defendant  agreed 
to  pay  him  |800.  In  an  action  on  this  prom- 
ise it  was  held  that  the  compromise  was 
valid  and  binding,  although  it  ultimately 
appeared  that  the  claim  of  the  plaintiff  was 
wholly  unfounded. 

In  Bdloioe  v.  Sowlee,  55  Vt.  391,  45  Am. 
Rep.  621,  the  facts  are  as  in  the  case  last 
above  cited,  except  that  the  plaintiff  had  not 
instituted  proceedings  to  contest  the  will, 
but  was  making  arrangements  to  do  so,  that 
defendant  promised  topay  him  $5,000  if  he 
would  desist  from  such  opposition  to  the 
will.  In  an  action  on  a  promise  the  court 
held,  that  plaintiff  was  not  bound  to  show 
his  ground  of  opposition  to  the  will  would 
have  been  sufficient  to  have  defeated  its  pro- 
bate. It  was  enough  if  he  were  able  to  show 
that  )i6  had  honestly  thought  that  he  l^ftd 
good  and  reasonable  ground  for  making  the 
claim  that  the  will,  so  far  as  it  related  to 
him,  was  the  production  of  undue  infiuence, 
and  for  that  reason  he  honestly  and  in  good 
faith  intended  to  oppose  its  establishment. 
In  some  of  the  authorities  it  is  said,  that  ia 
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order  that  a  oompromiBe  may  constitute  a 
sufficient  consideration  to  support  an  execu- 
tory contract,  the  claim  must  be  at  least 
doubtful,  and  there  must  be  colorable  ground 
of  dispute,  and  some  legal  or  equitable 
foundation  for  the  claim.  Antlumy  v.  Boyd^ 
15  R.  I.  495 ;  UniUd  States  Martg,  Co.  v. 
Bsndefnon,  111  Ind.  24.  This  statement  must 
be  construed  with  reference  to  the  facts  of 
the  particular  case,  and  when  so  read  will, 
we  think,  be  found  to  mean  nothing  more 
than  that  the  claim  must  be  a  serious  one, 
honestly  made,  which  the  party  asserting 
does  not  know  is  unsubstantial,  but  believes 
he  has  a  fair  chance  of  sustaining,  or  does 
not  know  facts,  to  his  knowledge  unknown  to 
the  other  party,  which  show  his  claim  a  bad 
one. 

As  a  result  from  the  authorities,  we  think 
a  doubtful  or  disputed  claim,  sufficient  to 
constitute  a  good  consideration  for  an  execu- 
tory contract  of  compromise,  is  one  honestly 
ana  in  good  faith  asserted,  arising  from  a 
state  of  facts  upon  which  a  cause  of  action 
can  be  predicated,  with  the  reasonable  belief 
on  the  part  of  the  party  asserting  it  that  he 
has  a  fair  chance  of  sustaining  his  claim, 
and  concerning  which  an  honesL  controversy 
may  arise,  although  in  fact  the  claim  may  be 
wholly  unfounded.  In  the  case  before  us, 
plaintiff  not  only  had  a  cause  of  action  but 
an  admitted  right  of  action,  growing  out  of 
the  sale  of  the  property  and  the  execution  and 
delivery  of  the  deed,  which  he  could  have 
prosecuted  to  a  successful  issue,  and  upon  the 
facts  of  which  he  honestly  and  in  good  faith 
believed  his  damages  amounted  to  at  least 
$800.  This  question  he  intended  to  submit 
to  judicial  decision.  It  was  a  question  con- 
cerning which  there  could  be  and  actually 
was  an  honest  controversy.  The  proposition 
of  settlement  came  from  defendant,  and  the 
compromise  was  effected  after  weeks  of  ne- 
gotiation, at  his  solicitation.  He  had  as  full 
and  complete  knowledge  of  all  the  facts  as 
the  plaintiff,  and  presumedly  more  so.  By 
the  compromise,  and  on  the  faith  of  defend- 
ant's promise,  plaintiff  forbore  to  assert  his 
claim  in  the  courts,  and  gave  up  a  portion 
of  what  he  believed  to  be  a  valid  claim ;  and 
defendant  instead  of  being  annoyed  with  an 


action  escaped  the  vexations  incident  thereto, 
although  other  motives  may  have  prompted 
him  to  make  the  proposition  of  settlement, 
and  this  is  a  sufficient  consideration  to  sup- 
port defendant's  promise.  This  is  so,  al- 
though it  may  now  be  clear  that  plaintiff 
could  only  have  recovered  in  an  action  the 
consideration  by  him  paid  for  the  property, 
and  that  his  claim  for  $800  was  in  law 
wholly  unfounded. 

The  defendant  cannot  esciEipe  liability  on 
his  solemn  contract,  entered  into  at  his  re- 
quest and  solicitation,  by  now  showing  or 
claiming  that  he  was  mistaken  as  to  the  Taw. 
It  is  sufficient  for  us  to  know  that  there  waa 
a  dispute  between  the  parties,  and  that  it 
has  been  in  the  utmost  good  faith  settled. 
Whether  it  was  entirely  the  desire  to  avoid 
litigation,  or  what  appeared  to  him  some 
other  sufficient  consideration  that  induced  the 
defendant  to  make  the  offer  of  settlement  ac- 
cepted by  plaintiff,  is  unnecessary  for  us  to 
inquire.  It  is  enough  that,  with  full  knowl- 
edge of  all  the  facts,  and  without  any  fraud 
or  concealment  on  the  part  of  plaintiff,  the 
offer  was  made  and  accepted.  Nor  is  it  neces- 
sary for  plaintiff  to  show  that  the  law  would 
have  awarded  him  the  damages  claimed. 
It  is  enough,  if  he  had  an  honest,  reasonable 

f  round  to  think  his  damages  amounted  to 
800,  and  intended  in  good  faith  to  assert  it, 
and  forbore  to  do  so  on  account  of  defendant's 
promise. 

Conceding,  therefore,  that  the  measure  of 
damages  growine  out  of  the  sale  of  the  prop- 
erty and  execution  and  delivery  of  the  deed 
from  defendant  to  plaintiff  is  the  purchase 
price  and  interest — a  question,  however,  we 
are  not  called  upon  to  determine — the  com- 
promise between  the  plaintiff  and  defendant 
was  supported  by  a  sufficient  consideration, 
and  is  valid  and  binding. 

ThejudgmerU  of  the  court  below  i§  afflmmd, 

Strahan*  Ch,  J.,  belne  pecuniarily  in- 
terested in  Uie  result  of  this  action,  did  not 
sit  in  this  case,  and  took  no  part  in  this  de- 
cision. 

Rehearing  denied* 


NEW  YORK  COURT  OP  APPEALS. 


Hiram  A.  DOUGLASS,  Beept., 

V. 

PHBNIX  INSURANCE  CO.  of  Brooklyn, 

Appt, 

a88  N.  Y.  S09.) 


1.  The  pendency  of  an  aetlon  in  an- 
other state  between  the  same  parties  and  for 
the  same  cause  does  not  abate  another  suit. 

8*  A  domestic  c€»rporation  cannot  be 

KOTB.— On  the  subject  of  garnishment  of  non- 
residents who  are  not  personally  served,  see  In  con- 
nection with  the  above  case  the  note  to  Illinois 
Cent.  B.  OOi.  ▼. BmJth  (Miss.)  19L.B.  A.677. 

dOL.R.A. 


i^amiiheed  in  another  Jnrlediction  b7 

service  upon  an  axent  for  debts  owin?  by  it  to  a 
home  creditor,  over  whose  person  Jurlsdictloo  Is 
not  acquired. 

8«  Garnishment  proceedings  pending 
in  another  state  are  not  ground  for 
abatement  of  an  action  for  the  gamlsheed 
debt,  if  no  Jurisdiction  was  acqulzed  In  the  gar- 
nishment proceedings. 

(April  26, 188a.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  of 
the  Franklin  County  Circuit  In  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  amount 


See  also  22  L.  R.  A.  287;  23  L.  R.  A.  445,  650;  27  L.  R.  A.  661;  28  L.  R. 
A.  379;  30  L.  R.  A.  364;  36  L.  R.  A.  640;    40  L.  R.  A.  237;  41  L.  R.  A.  331:  42  L. 
■R.  A.  2fta?  dA  Is.  R.  A.  ini  ?  dfJ  T,    R    A     9S7  •  -4R  T.    R     A    ASO 
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alleged  to  be  doe  on  a  policy  of  fire  iDSurance. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  A«  Seiz»09  for  appellant: 

A  forei|ro  attachment  of  the  debt  sued  for  is 
pleadable  in  abatement  of  an  action  brought  in 
this  state  for  the  recovery  of  such  debt  by  the 
<7editor,  as  against  whose  title  thereto  such 
debt  has  been  attached  by  the  foreign  attach- 
ment. 

Drake,  Attachm.  7th  ed.§^  617,  700;  Bono- 
fany.  Hunt,  7  Abb.  Pr.  29;  Embreev,  Manna, 
h  Johns.  101;  Williams  ▼.  InffermUl.  89  N.  Y. 
^08. 

The  defendant  had  a  domicil  in  Massachu- 
setts as  well  as  in  this  state,  though  incorpo- 
rated in  this  state. 

Drake,  Attachro.  7th  ed.  §  478a  citing  I\rH 
Hat.  Bank  cf  Detroit  y.  Burch,  80  Mich.  242; 
Bochey.  Rhode  Island  Ins,  Asso.  2I1L  App.  862. 

An  insurance  company  wfll  be  protected 
from  liability  to  double  payment. 

Mahr  v.  Horwieh  Union  F,  Ins,  OoMdl  N. 
T.  462;  Oould  y.  Ohieago.  B.  <t  Q.  B.  Co,  40 
N.  Y.  8.  R.  991. 

The  situs  of  a  chose  in  action  for  the  pur- 
poses of  an  attachment  may  be  made  by  statute 
10  be  the  domicil  of  the  debtor. 

Embree  ▼.  Banna,  supra;  Drake,  Attachm. 
%  700;  Wallace  y.  McConneU,  88  U.  8.  18  Pet 
186,  10  L.  ed.  95;  Mattingly  t.  Boyd,  61  U.  8. 
20  How.  128, 15  L.  ed.  845;  Lawson,  Righto, 
Rem.  &  Pr.  $  8595;  Barr  y.  King,  96  Pa.  485. 

A  foreign  corporation  doing  business  in  any 
state  may  lawfully  be  made  subject  to  the  ju- 
risdiction of  the  courts  of  such  state  by  just 
fuch  laws  and  proceedings  as  we  in  this  case 
have  pleaded  exist  in  Massachusetts. 

Ted  y.  Tost,  18  L.  R.  A.  796,  128  N.  Y. 
387;  PHngU  y.  Wool^twrth,  90  N.  Y.  502;  Na- 
tional Bank^  Commerce  y.  Huntington,  129 
Mass.  444;  Hiller  y.  Burlington  d  k.  R  R. 
Co.  70  N.  Y.  228;  Qibbs  y.  Queen  Ins.  Co.  68 
N.  Y.  114,  20  Am.  Rep.  518:  Lafayette  Ins, 
Co.  Y.  French,  69  U,  8.  18  How.  404, 15  L.  ed. 
451;  Fope  y.  Terre  Eaute  Car  <t  Mfg.  Co,  87 
N.  Y.  187;  N.  Y.  Laws  1856.  chap.  279; 
Plimpton  y.  Bifdow,  98  N.  Y.  592. 

The  jurisdiction  of  a  court  of  general  juris- 
diction, whether  a  foreign  or  domestic  court,  is 
presumed  and  need  not  be  alleged,  nor  until 
impugned  by  proof,  need  it  be  proven. 

Fringle  v.  Woodworth,  90  N.  Y .  502,  affirm- 
ing 2  N.  Y.  Week.  Dig.  564;  Foot  v.  JBteeens, 
17  Wend.  483;  Batcher  Y.  Boeheleau,  18  N.  Y. 
86;  Hutchinson  y.  Brand,  6  How.  Pr.  78,  af- 
firmed, 9  N.  Y.  208;  Schlvier  v.  Bowery  Bav. 
Bank,  5  L.  R.  A.  641,  117  K  Y.  126;  Angell 
y.  Van  Schaick,  182  N.  Y.  187;  Halstead  v. 
Black,  17  Abb.  Pr.  227. 

The  law  of  a  foreign  state  is  a  question  of 
fact,  and  is  to  be  pleaded  just  like  any  other 
fftct,  lust  as  if  the  facte  contended  for  were  es- 
tablished by  a  contract,  such  contract  would 
he  pleaded,  that  is  ito  substance  and  legal  ef- 
fect, and  not  in  hcec  terba, 

Marie  v.  Garrison,  88  N.  Y.  14;  LoriOard 
y.  C^de,  86  N.  Y.  884;  MiUiken  v.  Western 
U,  Teleg.  Go.  1  L.  R.  A.  281.  110  N.  Y.  408; 
AnaeU  y.  Van  Sehaiek,  182  N.  Y.  192. 

JKr.  WilliaaiP.  Caatwell, for  respondent: 

An  attachment  is  a  proceeding  in  rem.,  and 
not  in  personam, 

30L.R.A. 


1  Wait.  Act.  &Dcf.  411. 

In  order  to  give  an  attachment,  or  an  action 
commenced  by  attachment,  in  which  there  is 
no  personal  service  on  the  debtor,  any  force  or 
effect,  there  must  be  property  fouud  and  at- 
tached; and  then  the  proceeding  operates  only- 
as  to  that  property. 

Plaintiff  is  and  always  has  been  a  resident  of 
this  state.  The  defendant  is  a  domestic  cor- 
poration of  this  state,  the  property  insured 
was  in  this  state  and  the  loss  occurred  here, 
the  policy  of  insurance  was  granted  in  this 
state  and  has  always  remained  in  the  custody 
and  possession  of  the  plaintiff  within  this  state. 
And  it  is  not  possible  that  an  attachment  in 
Massachusetto  against  the  plaintiff  as  a  non- 
resident of  that  state  can,  without  any  service 
upon  him  in  that  state,  or  any  appearance  or 
consent  by  him,  so  transfer  this  liability  un- 
der the  policy  to  Massachusetts  as  to  make  it 
liable  for  that  pretended  debt  in  that  state. 

Personal  property  has  ite  situs  at  the  resi- 
dence of  its  owner. 

O'NeiU  V.  Nagle,  19  Abb.  N.  0.  899:  Atwood 
v.  Protection  Ins.  Co.  14  Conn.  555;  Caskie  v. 
Webster,  2  Wall.  Jr.  131;  Williams  y.  IngersoU, 
89  N.  Y.  528:  StaU  Tax  on  Foreign  Held  Bonds, 
82  U.  S.  15  Wall.  800.  21  L.  ed.  179;  Hibemia 
Nat.  Bank  v.  Lacombe,  84  N.  Y.  867,  89  Am. 
Rep.  618. 

Personal  property  has  no  locality,  but  fol- 
lows the  person  of  ite  owner,  and  the  law  of  a 
decedent's  domicil  controls  in  the  distribution 
of  his  personal  estate  without  regard  to  ite  act- 
ual situation. 

Be  BraithwaiU,  19  Abb.  N.  C.  118;  C^NeCa 
y.  Nagle,  supra;  GuiUander  v.  Hotcell,  85  N 
Y.  657;  Howard  Nat.  Bank  v.  King,  10  Abb. 
N.  0.  846;  People  v.  Taxes  Comrs.  23  N.  Y. 
224;  Morriison  v.  Mutual  L.  Ins.  Co.  57  Hun, 
97;  Holyoke  v.  Union  Mut,  L.  Ins.  Co,  22  Hun, 
75,  affirmed,  84  N.  Y.  648. 

There  was  nothing  in  Massachusetts  to  be 
reached,  nothing  upon  which  an  attachment 
could  be  levied,  and  consequently  there  was  in 
legal  effect  no  attachment,  and  nothiog  which 
can  operate  to  otMtruct  the  present  action  for 
a  moment,  much  less  to  defest  a  recovery. 

Straus  v.  Chicago  Glycerine  Co.  46  Hnn, 
216,  affirmed,  108  N.  Y.  654;  Plimpton  v. 
Bigdow,  98  N.  Y.  592;  WiUet  v.  EquitabU  Ins. 
Co.  10  Abb.  Pr.  198. 

Another  action  pending  in  another  state  ia 
no  defense  to  an  action  here. 

Cook  y.  Litchfldd,  5  Sandf.  880;  Burrows  v. 
Miller,  5  How.  Pr.  51;  Strong  v.  Stevens,  4 
Duer.  668;  2  Abbott.New  Practice  &  Forms,  p. 
26,  note  r,  and  cases;  Wait,  Act  &  Def.  504; 
Becker  y.  MitcheU,  6  Abb.  Pr.  458;  G^ood  v. 
Mcguire^  61  Barb.  64;  King  v.  Phillips,  8 
Bosw.  608;  Williams  v.  AyrauU,  81  Barb.  864; 
Bowie  ▼.  Joy,  9  Johns.  221;  WaM  y,  Durkin, 
12  Johns.  99;  Sorley  v.  Brewer,  1  Daly,  79; 
LoriUard  F.  Ins.  Co.  Y.  Meshural,  7  Robt.  808; 
Nason  Mfg.  Co.  y.  Rankin  lee  Mfg.  Co.  1  N. 
Y.  City  Ct.  Rep.  455:  Gndda  County  Bank  Y. 
Bonney,  101  N.  Y.  178. 

Any  attempt  by  attachment  or  trustee  pro- 
cess to  deprive  a  nonresident  debtor  of  hia 
property  without  service  upon  him  in  some 
form  of  a  notice  thereof,  is  a  violation  of  the 
14th  Amendment  of  the  Constitution  of  th* 
United  Stetea. 
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Martin  ▼.  Central  Vermont  R.  Co,  50  Hun, 
840;  BtJiart  v.  Palmer,  74  N.  Y.  184,  80  Am. 
Rep.  289;  Chicago  L,  Ins,  Co.  v.  Needles,  113 
U.  8.  576,  88  L.  ed.  1085;  Ferguson  v.  Crav)- 
fwdy  70  N.  Y.  256,  2«  Am.  Rep.  589;  Starhuck 
Y.  Murray,  6  Wend.  157,  21  Am.  Dec.  172; 
Davidson  v.  New  Orleans,  96  U.  S.  105,  24  L. 
ed.  620. 

Facts  showing  jurisdiction  of  the  subject- 
matter  must  be  pleaded  specifically. 

Lawton  v.  Ertoin,  9  Wend.  283.' 

A  jud^ent  rendered  by  a  court  of  another 
state  which  has  jurisdiction  neither  of  the  sub- 
ject of  the  action,  nor  the  person  of  the  de- 
fendant, is  void,  and  will  not  be  enforced  by 
the  courts  of  this  state. 

Borden  ▼.  ViUh,  15  Johns.  121.  8  Am.  Dec. 
226;  Mills  v.  Duryee,  11 U.  8.  7  Cranch,  481, 8 
L.  ed.  411;  Moe  ▼.  Moe,  2  Thomp.  &  0.  647; 
Holmes  ▼.  Holmes,  A^  Lans.  388.  57  Barb.  805; 
Todd  V.  Kerr,  42  Barb.  817;  Kerr  v.  Kerr,  41 
N.  Y.  272;  McQiffert  y.  McOiffert,  81  Barb. 
69;  Yischer  v.  Visc/ier,  12  Barb.  640;  People  v. 
Baker,  76  N.  Y.  88.  82  Am.  Rep.  274;  OUins 
V.  CoUins,  80  N.  Y.  7;  aDea  v.  aDea,  101 K. 
Y.  28;  Jones  v.  Jones,  108  N.  Y.  415;  DeMeli 
T.  IkMeli,  120  N.  Y.  485. 

Where  it  becomes  essential  to  allege  an  a^ 
tachment  as  occurring  in  another  state,  the 
precise  statute  authorizing  it  must  be  pleaded, 
to  the  end  that  our  court  can  see  whether  that 
court  had  jurisdiction,  and  whether  the  pro- 
ceedings were  valid. 

Abell  V.  Dovgfass,  4  Denio,  805;  Throop  ▼. 
BtUeh,  8  Abb.  Pr.  28;  Wright  v.  Delafield,  23 
Barb.  498;  W?iite  v.  Knapp,  47  Barb.  549; 
Daffis  V.  6arr,  6  K.  Y.  124,  55  Am.  Dec.  887. 

The  courts  of  this  state  will  not  give  effect 
to  foreign  laws  which  contravene  the  spirit  of 
our  own,  when  the  rights  of  our  citizens  are 
concerned. 

Edgerly  v.  Bush,  81  N.  Y.  199;  Dyke  v.  Brie 
R  Co.  45  N.  Y.  118,  6  Am.  Rep.  &;  Martin 
Y.  HiU,  12BeLrh.  681. 

AndrewBt  Oh.  J,,  delivered  the  opinion 
of  the  court: 

The  defense  demurred  to  is,  in  substance, 
that  the  debt  owing  by  the  Phenix  Insurance 
Company  to  the  plaintiff  had  been,  prior  to 
the  commencement  of  this  action,  attached, 
in  the  state  of  Massachusetts,  in  an  action 
in  the  superior  court  of  that  state,  brought 
by  John  8.  Alley  and  others  against  the 
plaintiffs  in  this  action  and  the  insurance 
company,  to  recover  a  debt  owing  bv  the 
plaintiffs  to  the  attaching  creditors,  and  that 
the  Massachusetts  action  was  still  pending. 
This  defense  was  pleaded  in  abatement  of 
the  present  action.  The  Phenix  Insurance 
Company  is  a  domestic  corporation  organized 
under  the  laws  of  this  state.  On  the  5th  day 
of  February,  1891,  at  Malone,  in  Franklin 
county,  it  issued  to  the  plaintiff,  who  then 
was,  and  ever  since  has  been,  a  resident  of 
Franklin  county,  a  policy  of  insurance,  in- 
suring him  against  loss  or  damage  by  fire, 
in  the  sum  of  $2,000,  upon  his  stock  of  bark 
at  his  tannery  in  said  county.  The  policy 
was  delivered  to  the  plaintiff,  and  has  ever 
since  remained  in  his  possession.  The  prop- 
erty insured  was  destroyed  by  fire  May  10, 
1891,  and  the  plaintiff  sustained  a  loss  there- 

20  L.  R.  A. 


by  exceeding  the  sum  insured,  for  which, 
under  the  policy,  Uie  defendant  became  lia- 
ble to  pay  the  sum  mentioned  therein.  This 
action  was  commenced  in  the  supreme  court 
of  this  state,  against  the  defendant,  in  Au- 
gust, 1891,  on  the  contract  of  insurance,  to 
recover  the  sum  insured. 

In  determining  the  question  whether  the- 
defense  of  foreign  attacliment  set  up  by  th& 
defendant  in  its  answer  in  abatement  of  thia 
action  is  good  in  law.  the  facts  hereinbefore 
stated  are  to  be  .taken  as  admitted.  They 
are  alleged  in  the  complaint,  and  are  not 
denied  by  the  defendant  in  its  defense,  based 
upon  the'  attachment  proceedings.  The  an- 
swer does  contain,  in  the  part  which  precede* 
this  defense,  a  denial  of  the  allegation  in  the 
complaint  as  to  the  residence  of  Uie  plaintiff, 
and  of  the  fact  that  from  the  5th  day  of 
February,  1891.  the  date  of  the  policy,  he 
had  at  all  times  had  possession  thereof,  and 
it  expressly  admits  that  the  defendant  is  a 
domestic  corporation.  The  attachment  pro- 
ceedings are  set  up  as  an  afllrmative  defense 
to  the  cause  of  action  alleged  in  the  com- 
plaint, and  its  sufficiency  in  law  is.  upon 
demurrer,  to  be  determined  from  what  ap- 
pears therein.  The  allegations  of  the  com- 
plaint, not  denied  in  the  affirmative  defense, 
are,  for  the  purposes  of  the  question  now 
presented,  to  be  deemed  admitted.  The  af- 
firmative defense  is  to  be  treated  as  a  separate 
glea,  and  the  defendant  is  not  entitled  to- 
ave  the  benefit  of  denials  made  in  another 
part  of  the  answer,  unless  repeated  or  incor- 
porated by  reference,  and  made  a  part  of  the 
affirmative  defense. 

The  answer  in  question  alleges  the  appoint- 
ment  by  the  defendant  of  an  agent  in  Mass- 
achusetts, under  the  laws  of  tliac  state,  upon 
whom  process  may  bo  served,  which  wa» 
required  as  a  condition  of  its  doing  business 
therein,  and  that  it  was  engaged  in  cariring 
on  its  business  in  that  state;  that  in  May, 
1891.  and  prior  to  the  commencement  of  the 
present  action,  an  action  was  commenced  in 
the  superior  court  of  Massachusetts,  in  favor 
of  Alley  and  others,  against  the  present  plain- 
tiff, to  recover  a  debt  on  contract  owing  by 
the  present  plaintiff  to  Alley  and  others,  in 
which  action  the  defendant,  the  Phenix  In- 
surance Company,  was  joined  and  made  a 
party  defendant,  as  trustee  of  the  plaintiffs 
in  that  action;  that  **the  said  action  was 
commenced  by  trustee  process  or  writ  directed 
to  and  against  this  deiendant  as  trustee,  sev- 
erally, of  the  plaintiff  herein.^  It  alleges 
that  the  trustee  process  or  attachment  waa 
served  on  the  defendant  by  service  on  its  at- 
torney in  Massachusetts,  and  that  it  was  lev- 
ied on  the  debt  owini;  by  the  defendant  to 
the  plaintiff,  and  that  by  virtue  of  the  stat- 
utes of  Massachusetts,  and  the  proceedings 
referred  to,  the  debt  owing  to  the  plaintiff 
from  the  defendant  passed  into  the  custody 
of  the  law  of  Massachusetts,  and  became 
subject  to  the  control  and  disposition  of  the 
Massachusetts  court,  and  that  the  attachment 
action  and  proceedings  are  pending  and  un- 
determined. The  answer  further  alleges  that 
under  the  law  of  Massachusetto,  and  the 
proceedings  mentioned,  the  Massachusetts 
court  acquired  jurisdiction  of  the  parties  to 


188a 


Douglass  t.  Phknix  Iks^  Co. 


121 


the  action,  and  of  the  subject-matter  and 
control  of  the  debt  owing  by  the  defendant 
to  the  plaintiff.  In  the  fourteenth  paragraph 
of  the  answer  it  is  alleged  that  the  plaintiff 
had  notice  of  all  the  proceedings  in  the  at- 
tachment action,  and  full  and  ample  oppor- 
tunity to  defend  the  same,  ^and  that  said 
plaintiff  was  and  is  named  as  a  party  defend- 
ant in  said  action,  and  was  duly  served  with 
process  therein."  It  is  quite  evident  from 
readinf^  the  whole  answer  that  the  allegation 
that  the  plaintiff  **  was  duly  served  with  pro- 
cess" in  the  Massachusetts  action  was  not  in- 
tended as  an  averment  that  personal  service 
of  process  was  made  on  the  plaintiff  within 
the  state  of  Massachusetts,  it,  at  most,  can 
only  mean  that  he  was  constructively  served, 
throagh  service  made  on  the  ^mishee.  or 
by  publication.  The  answer  in  the  prior 
clauses  specifically  points  out  how  the  action 
was  commenced,  viz.,  ''by  service'  of  the 
trustee  process"  on  the  defendant,  the  gar- 
nishee. It  was  not  claimed  on  the  argument 
that  plaintiff  was  in  fact  personally  served 
with  process,  and  it  is  not  averred  in  the 
clause  quoted  that  he  was  served  within  the 
state  of  Massachusetts.  It  must  be  assumed, 
therefore,  on  this  appeal,  that  the  attachment 
proceeding  pleaded  in  abatement  to  this  ac- 
tion was  commenced  by  process  served  on 
the  agent  of  the  defendant  corporation  in 
Massachusetts,  and  that  the  plaintiff,  al- 
though named  as  a  defendant  in  the  proceed- 
ings, was  never  served  with  process  in  that 
state,  and  never  appeared  in  the  action.  In 
the  view  we  take  of  the  case,  it  may  be  fur- 
ther admitted,  as  claimed  by  the  defendant, 
that  it  sufficiently  appears  by  the  averments 
in  the  answer  that  by  the  law  of  Massachu- 
setts the  debt  due  to  the  plaintiff,  a  resident 
of  this  state,  from  the  defendant,  a  corpora- 
tion of  this  state,  could  be  attached  and  held 
under  trustee  process  served  on  the  defend- 
ant's agent  in  that  state,  in  proceedings  in- 
stituted by  a  creditor  of  the  plaintiff  in 
Massachusetts,  and  this  although  the  plain- 
tiff was  neither  served  with  process  in 'Mass- 
achusetts, nor  appeared  in  the  action. 

We  are  of  opinion  that  the  answer  demurred 
to  was  insufficient,  in  law,  to  stay  the  fur- 
ther prosecution  of  this  action.  The  right 
of  the  plaintiff  to  prosecute  his  action  in  the 
courts  of  his  own  state  cannot  be  defeated 
by  the  pendency  of  attachment  proceedings 
in  another  jurisdiction  by  a  creditor  there, 
to  reach  the  debt  owing  to  the  plaintiff  by 
the  defendant,  where  the  only  claim  of  Ju- 
risdiction by  the  foreign  court  rests  upon 
statutory  authority  to  seize  the  debt  by  and 
through  process  proceedings  against  the  agent 
of  a  corporation  of  this  state  which  owes  the 
debtt  but  which  has  an  agent  in  the  state 
where  the  seizure  is  made.  The  pendency 
of  a  suit  in  personam  in  one  state  is  not, 
according  to  the  general  rule,  pleadable  in 
abatement  of  a  suit  subsequently  commenced 
in  another  state,  between  the  same  parties, 
on  the  same  cause  of  action,  although  the 
courts  of  the  state  where  the  prior  suit  is 
pending  had  complete  jurisdiction.  The 
Court,'  on  application, may,  in  its  discretion, 
grant  a  continuance  by  reason  of  the  pendency 
of  the  first  action ;  and  a  juiigment  once  ob- 
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tained  in  one  of  the  actions  would,  on  ap- 
plication of  the  court,  be  allowed  to  be  set 
up  in  bar  of  the  further  prosecution  of  the 
oUier.  But  the  pendency  of  an  action  in 
another  state,  between  the  same  parties,  and 
for  the  same  cause,  does  not,  according  to 
the  general  rule,  abate  the  second  suit 
Bowne  v.  Joy,  9  Johns.  221 ;  WaUh  v.  Dur- 
kin,  12  Johns.  99;  Oneida  County  Bank  v. 
Bonneu,  101  N.  Y.  173 ;  Cook  v.  Litchfield, 
5  Bandf.  880.  An  exception  to  this  general 
doctrine  was  made  in  this  state  in  the  early 
case  of  Embree  v.  Hanna,  5  Johns.  101,  in 
respect  to  prior  attachment  proceedings  in- 
stituted in  the  state  of  Maryland,  under  the 
laws  of  that  state,  against  a  debtor  of  a  New 
York  creditor,  by  a  creditor  of  the  latter. 
The  New  York  creditor  subsequently  com- 
menced an  action  in  this  state  against  hia 
Maryland  debtor  to  recover  the  debt,  and  the 
defendant  pleaded  in  abatement  the  pendency 
of  the  attachment  proceedings  in  Aiaryland ; 
and  the  plea  was  held  to  be  j?ood,  on  the 
ground  that  the  debtor  might  otherwise  be 
compelled  to  pay  the  debt  twice.  But  at- 
tachment suits  partake  of  the  nature  of  suits 
in  rem,  and  are  distinctly  such  when  they 
prix^eed  without  jurisdiction  having  been  ac- 
quired of  the  person  of  the  debtor  in  the  at- 
tachment. Real  and  personal  property  may 
be  subjected  to  seizure  and  sale  for  the  pay- 
ment of  debts  of  the  owner,  according  to  tue 
laws  of  the  state  or  sovereignty  where  the 
property  is,  having  regard  to  the  fundamental 
condition  that  due  process  of  law  shall  pre- 
cede the  appropriation.  It  is  undeniable 
that  a  state  may  authorixe  the  seizure  and 
sale,  by  means  of  appropriate  judicial  pro- 
ceedings, of  property  of  nonresidents  within 
the  jurisdiction,  for  the  payment  of  their 
debts.  There  must  be  notice  and  an  oppor- 
tunity to  be  heard,  either  actual  or  construct- 
ive, in  such  way  and  form  as  the  law  may 
prescribe.  But  no  state  can  subject  either 
real  or  personal  property  out  of  the  jurisdic- 
tion to  its  laws.  It  may,  and  often  docs, 
compel  persons,  through  the  process  and 
judgment  of  its  courts,  to  perform  acts  which 
affect  their  title  and  interest  to  property  out- 
side of  the  limits  of  the  state.  Having  ac- 
quired jurisdiction  of  the  person,  the  courts 
could  compel  observance  of  its  decrees  by 
proceed insrs  in  personam  against  the  owner 
within  the  jurisdiction.  But  it  is  a  funda- 
mental rule  that  in  attachment  proceedings 
the  res  must  be  within  the  jurisdiction  of 
the  court  issuing  the  process,  in  order  to  con- 
fer jurisdiction.  Plimpton  v.  Bigelow,  98 
N.  Y.  598.  In  the  case  of  movables,  their 
seizure  under  the  attachment  shows  that  their, 
actual  sittu  is  within  the  jurisdiction.  But 
in  respect  to  intangible  interests,  debts, 
choses  in  action,  bonds,  notes,  accounts,  in- 
terests in  corporate  stocks,  and  things  of  a 
similar  nature,  the  question  whether  the  re* 
is  within  the  jurisdiction  of  the  sovereignty 
where  the  process  is  issued  is  not  so  readily 
determined.  The  general  rule  is  well  settled 
that  the  situs  of  debts  and  obligations  is  at 
the  domicil  of  the  owner.  But  the  attachment 
laws  of  our  own  and  of  other  states  recog- 
nize the  right  of  a  creditor  of  a  nonresident  to 
attach  a  debt  or  credit  owing  or  due  to  the 
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nonresident  debtor  bj  a  person  within  the 
jurisdiction  where  the  attachment  issues ;  and 
to  this  extent  the  principle  has  been  sanc- 
tioned that  the  laws  of  a  state,  for  the  pur- 
poses of  attachment  proceedings,  may  fix  the 
tfittm  of  a  debt  at  the  domicil  of  the  debtor. 
Embres  y^  HanrM,  wupra;  WiUtanu  r.  Inger- 
wU,  89  N.  Y.  508,  526. 

It  is  at  least  doubtful  whether  this  quali- 
fication of  the  general  rule  applies  to  negoti- 
able instruments,  or  other  written  obligations 
of  a  resident  debtor,  held  by  or  In  the  pos- 
session of  his  nonresident  creditor.  See  0%- 
i/ood  ▼.  Moffuire,  61  N.  Y.  524.  But,  we  re- 
peat, no  court  can  acquire  Jurisdiction  in 
attachment  proceedings  unless  the  res  Ib  ei- 
ther actually  or  constructively  within  the 
jurisdiction ;  and  we  are  of  opinion  that  the 
attempt  to  execute  an  attachment  in  Massa- 
chusetts upon  the  debts  owning  to  the  plain- 
tiff by  the  insurance  company,  by  serrinff 
upon  the  agent  of  the  corporation  there,  ana 
without  having  acouired  jurisdiction  of  the 
plaintiff,  must  fail,  for  the  reason  that  the 
debtor,  the  insurance  company,  was  in  no 
just  or  legal  sense  a  resident  of  Massachu- 
setts, and  nad  no  domicil  there,  and  was  not 
the  agent  of  the  plaintiff,  and  that,  in  con- 
templation of  law,  the  company  aod  the  debt 
were  at  the  time  of  the  issuing  of  the  attach- 
ment in  the  state  of  New  York,  and  not  in 
the  state  of  Massachusetts.  This  court  has 
had  occasion  heretofore  to  consider  the  effect 
of  the  act  of  a  foreign  corporation  constitut- 
ing an  agent  in  another  state,  upon  whom 
proceedings  may  be  served,  done  in  compli- 
ance with  the  laws  of  such  state,  in  pursuance 
of  a  condition  imposed,  and  to  enable  the 
corporation  to  do  business  in  such  state.  It 
has  been  held  tiiat  by  such  act  the  corpora- 
tion does  not  change  its  domicil  of  origin, 
or  its  residence.  It  becomes  bound  bv  judg- 
ments rendered  upon  service  on  the  designated 
agent,  because  it  has  consented  so  to  be 
bound,  but  it  remains,  as  before,  a  resident 
of  the  state  where  it  is  incorporated.  Qibbs 
▼.  Queen  Ins,  (h,  68  N.  Y.  114,  20  Am. 
Rep.  518 ;  PlimpUm  v.  Bigelaw,  supra.  If  in 
this  case  the  insurance  company  could  be  re- 

Sarded  as  residing  or  having  its  domicil  in 
[assachusetts  for  the  purpose  of  attachment 
proceedings,  it  likewise  has  a  domicil  in 
every  state  where  it  may  have  appointed  an 
agent  under  similar  laws ;  and  so,  construct- 
ively, upon  the  theory  upon  which  the  Mass- 
achusetts attachment  is  aef ended,  the  corpo- 
ration is  present,  as  debtor  to  the  plaintiff, 
in  every  state  where  such  agency  exists,  and 
the  credit  is  also  present  at  the  same  time  in 
each  of  such  jurisdictions.  The  admission 
of  such  a  principle  would  give  rise  to  most 
embarrassing  conflicts  of  jurisdiction,  and 
subject  creditors  of  domestic  corporations  to 
great  prejudice.    We  think  the  rule  is  that 


a  domestic  corporation  at  all  times  has  its 
exclusive  residence  and  domicil  in  the  juris- 
diction of  origin,  and  that  it  canoot  be  gar- 
nished in  anotlier  jurisdiction  for  debts  ow- 
ing by  it  to  home  creditors,  so  as  to  make 
the  attachment  effectual  against  its  creditor, 
in  the  absence  of  jurisdiction  acquired  over 
the  person  of  such  creditor. 

The  defendant  calls  attention  to  general 
averments  of  jurisdiction  bv  the  Massachu- 
setts court,  acquired  under  the  laws  of  Alnss- 
achusetts,  contained  in  the  answer.  The 
laws  of  that  state  are  not  set  out,  and  we 
cannot  know  how  far  they  assume  to  autlior- 
ize  attachment  proceedings  under  the  circum- 
stances existing  in  this  case.  But  the  ques- 
tion in  this  state  cannot  be  controlled  by  the 
statutes  of  Massachusetts.  The  legal  proceed- 
ings or  judgments  of  another  state  are  recog- 
nized here  only  where  jurisdiction  has  been 
acquired  in  the  foreign  forum.  But  is  only 
jurisdiction  in  an  international  sense,  or  ac- 
cording to  the  course  of  common  law,  and 
judicial  proceedings  which  conform  to,  or, 
rather,  which  are  not  taken  in  disregard  of, 
the  principles  and  rules  of  general  jurispru- 
dence, which  this  state  is  bound  to  recognize ; 
and  if  the  laws  of  Massachusetts  go  to  the 
extent  claimed,  and  assume  to  authorize  at- 
tachment proceedings  to  seize  a  credit  owing 
to  a  resident  of  this  state,  when  neither  the 
debtor  nor  creditor  are  within  the  jurisdic- 
tion, this  state  is  not,  we  think,  bound  to 
recognize  them.  The  law  of  a  state  cannot 
make  a  debtor  a  resident  of  that  state  by  so 
declaring,  contrary  to  the  fact  and  the  rule 
of  general  law,  at  least  so  as  to  bind  another 
jurisdiction  by  the  declaration.  We  deem  it 
unnecessary  to  consider  the  position  of  the 
defendant.  If  it  may  be  subjected  to  em- 
barrassment, or  even  to  a  double  judgment, 
it  will  be  in  consec^uence  of  its  own  act  in- 
voluntarily subjecting  itself  to  the  laws  of 
Massachusetts.  The  power  of  the  court  to 
grant  a  continuance  in  a  proper  case  will 
generally  afford  a  remedy  to  a  party  so  sit- 
uated. But  the  plaintiff  ought  not  to  be 
Srojudiced  or  prevented  from  collecting  his 
ebt  in  this  state.  This  court  has  disclaimed 
jurisdiction  in  the  courts  of  this  state  to  at- 
tach debts  owing  by  a  foreign  corporation, 
or  interests  in  the  stock  of  such  corporations 
belonging  to  nonresidents,  by  notice  or  pro- 
cess served  on  the  agents  of  such  corporations 
in  this  state.  Plimpton  v.  BigeUno^  supra; 
Straus  V.  Chicago  Qlyoerine' (Jo,  46  Han,  216, 
affirmed,  108  N.  Y.  654.  The  court  in  these 
cases  construed  the  attachment  laws  in  view 
of  the  principles  of  general  jurisprudence, 
although  the  language  of  the  statutes  em« 
braces  the  cases  in  question. 
The  judgment  should  be  affirmed^ 
All  concur. 
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nSonaindiiipaeetion  488 1  of  the  Beriaed 
Stetatea  of  the  United  State*  (reguirlna 
■hinien  of  eertaln  articles  to  give  to  carriers  hy 
remA  wrliteu  notice  of  the  true  character  and 
value  thereof)  In  the  liffht  of  Judicial  decisions 
apon  the  Bnglish  statute,  of  which  that  section 
is  in  most  respects  a  suhstantial  copy,  fans  and 
parssola  made  of  delicate  and  expensive  mate- 
itUs,  ornamented  with  carvinflr,  fragile  In  con- 
struction, and  intended  more  for  ornament  than 
for  use,  although  poesessing  to  some  extent  the 
ipiaUty  of  utility,  are  **  trinkets,**  In  the  sense  In 
which  thia  word  is  used  in  that  section.  Though 
oonstltating  a  part  of  a  iady*s  paraphernalia, 
such  artidee  are  not  clothing;  and,  when  shipped 
by  vesseL  written  notice  of  their  character  and 
value  must  be  given.    * 

2.  The  irord  '^laoet**  In  the  aeetion  died, 
iodudea  a  lady*8  shawl  made  exclusively  of  Chan- 
tlDylaeeb 

3.  Thewerdict»bein^'foramiiehljurg^er 
amoiint  than  the  plaintiff,  under  the  evidence 
and  the  law  applicable  thereto,  was  entitled  to 
recover,  should  have  been  set  aside,  and  the  court 
erred  in  not  granting  a  new  triaL 

(February  9, 1888.^ 

ERROR  to  the  City  Court  of  Savannah  to 
review  a  judgment  in  favor  of  plaintiff 
in  an  action  broufi^ht  to  recover  the  value  of 
certain  property  destroyed  while  in  defend- 
ant's possession  for  transportation.    Bevened, 

From  the  official  report  the  following  facts 
appear: 

Mrs.  Way  sued  the  Ocean  Steamship  Com- 
pany for  loss  sustained  by  her  because  of  the 
negligent  transportation  of  a  chest  contain- 
ing valuable  goods  and  articles.  Among  the 
articles  contained  in  the  chest  for  which  she 
claimed  damage  was  a  Chantilly  lace  shawl, 
valued  at  $400.  The  jury  found  for  her  $500. 
Defendant  moved  for  a  new  trial,  and,  the 
motion  beinji:  overruled,  excepts.  The  mo- 
tion contained  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc., 

^Headnotea  by  LuHPKnr,  X 


and  the  grounds  that  it  was  contrary  to  the 
charge  oithe  court,  and  was  excessive.  Also 
because  the  court  erred  In  refusing  to  charge 
the  following  written  request  of  defendant: 
"  I  duurge  you  that  the  Chantilly  lace  shawl 
cannot  oe  recovered  for  unless  the  defendant 
or  its  agents  were  notified  of  its  character 
and  value  at  the  time  of  its  shipment,  and 
the  character  and  value  thereof  entered  upon 
the  bill  of  lading."  Also  because  the  court 
erred  in  charging:  '^Nezt,  we  come  to  the 
question  of  *lace. '  The  word  *lace'  I  must 
construe  there  to  mean  lace  as  lace,  lace  kept 
as  lace,  and  not  lace  which  has  become  simply 
a  material  in  something  else,  and  which  has 
been  so  changed  that  we  cannot  describe  the 
article  by  calling  it  'laoe, '  but  we  have  to 
call  it  something  else.  Thus,  a  lady's  un- 
dergarments may  be  trimmed  profusely  with 
lace,  and,  although  the  lace  is  a  part  of  the 
undergarments,  they  cannot  be  described  as 
lace ;  and  as  with  the  undergarments  so  with 
the  outside  dress.    Ladies'  dresses  are  fre- 

auently  profusely  trimmed  with  lace,  but  I 
link  that,  even  If  she  enters  them  in  the 
custom  house,  she  would  not  have  to  enter 
them  as  lace  as  well  as  clothing.  I  think 
that  clearlv  this  is  meant  to  cover  only  those 
articles  which  are  fully  described  by  the 
word  'lace. '  As  counsel  for  plaintiff  urged 
this  morning,  if  a  ladv  were  to  go  and  buy 
a  quantity  of  lace,  and  bring  it  here  for  use, 
that  would  be  within  the  meaning  of  it,  but, 
while  it  does  not  cease  to  be  lace  because  it 
is  attached  to  a  dress  and  made  a  part  of  it, 
yet  it  becomes  something;  more  than  lace,  and 
It  cannot  be  described  simpler  as  lace.  The 
question,  of  course,  is  not  without  its  diffi- 
culties, for  even  in  the  case  just  mentioned 
this  distinction  arises,  I  think.  If  a  man  is 
a  dealer  in  lace  or  in  lace  goods,  and  he  were 
to  pack  up  a  shawl  of  that  character, — some- 
thing of  great  value  and  small  bulk, — I 
think  it  would  be  his  duty  to  notify  the  per- 
son by  whom  it  was  to  be  carried  of  the 
character  and  value  of  the  goods  shipped,  or 
he  could  not  recover  under  that  act,  even 
though  it  might  be  a  shawl ;  but  when  that 
shawl  ceases  to  be  a  part  of  the  stock  in  trade 
of  a  lace  dealer,  and  is  sold  and  becomes  a 
part  of  the  wearing  apparel  of  the  shipper, 
it  seems  to  me  that  the  rule  must  necessarily 
change,  and  it  then  becomes  a  part  of  the 


NOTB.— The  oonstruction  of  U.  8.  Rev.  Stat.,  9  4281, 
la  ref  ereooe  to  various  valuable  articles  including 
** trinkets**  and  ^^lace**  shipped  as  freight  or  bag- 
gsffe  on  any  vessel  is  apparently  the  first  that  has 
been  judicially  given  as  the  court  cites  no  precedent 
except  analogous  decisions  construing  Boglish 
ftatutes,  and  we  have  found  no  prior  decisions  upon 
tlie  section  invol ved.   The  section  is  as  follows: 

'^Saa  4281.  If  any  shipper  of  platina,  gold,  gold 
dost,  silver,  bullion,  or  otbar  precious  metals,  coins, 
jewelry,  bills  of  any  bank  or  public  body,  dia- 
tnonda,  or  other  predous  stones,  or  any  gold  or 
silver  in  a  manufactured  or  unmanufactured  state, 
WHtohea,  docks,  or  time  pieces  of  any  description, 
trinkets,  ordeia,  notes,  or  securities  for  payment 
of  money,  stamps,  maps,  writings,  title-deeds, 
arinttngs,  engravings,  pictures,  gold  or  silver  plate 
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or  plated  articles,  glsas,  dhlna,  sUks  in  a  manu- 
factured] or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with  any  other 
material,  furs,  or  lace,  or  any  of  them,  coctained 
in  any  parcel,  or  paclcage,  or  trunk,  shall  lade  the 
same  as  freight  or  baggage,  on  any  vessel,  without 
at  the  time  of  such  lading  giving  to  the  master, 
clerk,  agent,  or  owner  of  such  vessel  receiving  the 
same  a  written  notice  of  the  true  character  and 
value  thereof,  and  having  the  same  entered  on  the 
bill  of  lading  therefor,  the  master  and  owner  of 
such  vessel  shall  not  be  liable  as  carriers  thereof  in 
any  form  or  manner;  nor  shall  any  such  master  or 
owner  be  liable  for  any  such  goods  beyond  the 
value  and  according  to  the  character  thereof  so 
notified  and  entered.** 
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wearing  apparel,  whether  it  be  called  *cloth- 
iDg'  or  'personal  effects. '  If  I  should  have 
a  half  dozen  silk  stockinfj^s  in  my  trunk,  I 
would  not  be  required  to  say  that  I  have  a 
half  dozen  pieces  of  silk ;  and,  if  I  have  a 
half  dozen  silk  ties  in  my  trunk,  I  would 
not  have  to  describe  them  as  six  pieces  of 
silk.  Every  man  knows  necessarily  that  the 
baggage  of  peonle  varies  in  character  accord- 
ing to  the  class  of  people  to  whom  it  belon/rs, 
ana,  when  they  take  it  for  transportation, 
they  take  it  knowing  that  it  may  be  worth 
a  great  deal,  or  it  may  be  worth  very  little. 
I  take  it  for  ^ranted  Uiat  a  lady's  trunk  and 
lugg&ge  would  naturally  be  much  more  val- 
uable than  a  man's  trunk  and  luggage; 
just  as  a  ridi  man's  trunks  are  likely  to  be 
more  valuable  than  those  of  a  poor  man. 
Therefore  I  say  it  is  that,  notwithstanding 
this  shawl  is  entirely  of  lace,  it  had  ceased 
to  be  *lace, '  within  the  meaning  of  that  stat- 
ute of  the  United  States,  and  has  become  a 
part  of  the  personal  effects.  And  right  here 
this  suggests  the  idea  to  me :  Suppose  it  is 
*si1k  lace, '  under  that  statute ;  if  I  were  not 
correct  in  my  construction,  would  it  be  re- 
turned as  silk  or  lace,  or  both?''  The  error 
alleged  as  to  this  charge  was  "  (1)  that  it 
made  a  distinction  between  the  duty  of  a 
dealer  in  lace  to  notifv  the  carrier  of  the 
character  and  value  of  lace  shipped  by  him 
and  the  duty  of  the  plaintiff  in  making 
the  shipment  of  this  lace  shawl  claimed  to 
have  been  damaged,  while  the  statute  of  the 
United  States,  contained  in  section  4281  of 
the  Revised  Statutes  of  the  United  States, 
makes*  no  distinction  or  difference  between 
dealers  or  any  other  shipper ;  (2)  because  it 
misled  the  jury,  in  this :  that  it  put  the  lace 
shawl  in  the  same  category  as  a  woman's 
underclothing  and  dresses,  while  the  intent 
of  the  statute  of  the  United  States  was  to  ex- 
empt carriers  by  vessels  from  the  risk  inci- 
dent to  carrying  lace  articles  of  great  value 
without  a  notification  that  they  were  assum- 
ing such  a  risk ;  (8)  because  said  charge  was 
unwarranted  by  the  evidence,  there  being  no 
evidence  to  show  that  said  articles  claimed 
to  have  been  damaged  were  shipped  by  said 
plaintiff  as  baggage. "  As  to  what  notifica- 
tion was  given  defendant  of  the  character  and 
value  of  the  articles  shipped,  the  following 
appears  from  the  evidence :  Plaintiff's  hus- 
band, after  carefully  packing  the  chest,  had 
Crowe's  Express  to  send  for  it  and  some 
trunks,  to  be  taken  down  to  the  steamer  of 
defendant  in  New  York.  A  man  from  the 
express  company  called,  and  the  chest  was 
delivered  to  him,  and  Mr.  Way  next  saw  it 
near  Savannah.  He  did  not  know  where  to 
get  in  New  York  blank  dray  tickets,  so  he 
took  a  sheet  of  paper,  and  wrote,  "Received 
from  Charlton  H.  Way,  to  be  shipped  by 
steamship  City  of  Savannah,  consigned  to  Cf. 
H.  Olmstead,  Savannah,  6a.,  one  chest  and 
three  trunks,  containing  personal  effects." 
He  told  the  drayman  he  would  have  to  take 
that  down,  and  procure  him  a  bill  of  lading 
for  the  goods.  The  drayman  took  the  chest 
down,  and  Way  called  at  the  express  office 
next  day  to  get  his  bill  of  lading,  but,  in- 
stead of  getting  a  bill  of  lading,  was  handed 
the  ticket  whicli  he  had  written  (he  thought) 
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in  duplicate,  with  the  company's  stamp  upo* 
it,  and  with  the  name  of  the  clerk  under- 
neath. That  paper  was  lost,  and  he  lias  never 
been  able  to  find  it.  He  is  positive  the 
language  in  that  ticket  was  "personal  ef- 
fects. "  There  was  no  value  stated  upon  the 
paper,  and  none  was  ever  asked,  so  far  as  he 
has  heard.  Way  testified  that,  in  his  judg- 
ment, "personal  effects"  was  a  proper  de- 
scription of  all  the  articles,  including  valu- 
able China  which  was  in  the  chest,  and  he 
could  have  insured  them  under  that  name ; 
that  they  were  not  so  described  for  the  pur- 
pose of  deceiving  defendant ;  that  he  did  not 
know  whether  any  demand  was  made  upon 
the  agent  he  sent  down  to  the  wharf  for  the 
value  of  the  contents  of  the  chest,  becausi"  he 
did  not  go  himself;  that  he  asked  Crowe 'a 
Express, 'to  whom  he  delivered  these  pack- 
ages, to  instruct  the  agent  of  defendant  to 
insure  them  for  $1,000.  The  other  trunks 
contained  clothing,  and  also  some  little  ar- 
ticles about  the  house.  The  chest  contained 
upwards  of  |2,250  worth  of  stuff,  but  he 
only  asked  them  to  insure  the  four  pieces  for 
$1,000.  Mr.  Way  never  saw  the  duplicate 
receipt  introduced  by  defendant,  hereafter  to 
be  mentioned,  until  it  was  shown  to  him  in 
Savannah,  when  he  made  claims  for  damages, 
and  never  authorized  Crowe's  Express  to 
change  the  form  of  the  bill  of  lading  that  he 
sent  down  by  the  drayman.  The  express  peo- 
ple were  his  agents  to  take  the  goods  to  de- 
fendant and  ship  them,  and  instruct  the  agent 
to  insure  them,  but  were  not  his  agents  to 
disobey  instructions.  The  defendant  put  id 
evideDce  what  was  claimed  to  be  the  "dupli- 
cate receipt"  on  which  the  chest  was  received 
from  New  York,  given  to  the  agent  of  defend- 
ant at  Savannah  by  the  purser  who  brought 
the  goods  from  New  York,  and  which  waa 
the  receipt  on  which  the  billing  is  made, 
and  introduced  testimony  further  that  there 
was  a  difference  in  the  rate  on  bric-a-brac  and 
clothing,  and  a  difference  in  the  rate  between 
clothing  and  personal  effects.  In  the  dupli- 
cate receipt  the  articles  were  stated  to  be. 
three  trunks  clothing  and  one  chest  clothing. 

Messrs.  Lawton  A  Oanniii^ham  and  T» 
M.  Ciinningfhaiii*  Jr.,  for  plaintiff  in  enor. 

Mr.  Qeorge  A«  Mercer  for  defendant 
in  error. 

Lumpkin,  J,,  delivered  the  opinion  of 
the  court: 

It  will  appear  from  the  reporter's  statement 
that  one  of  the  issues  of  fact  involved  in  this 
case  was  whether  or  not  the  contents  of 
the  cedar  chest  were  shipped  as  "personal 
effects,"  or  as  "clothing."  The  jury  man- 
ifestly resolved  this  question  in  favor  of  tho 
plaintiff,  whose  contention  was  that  the 
goods  were  shipped  as  "  personal  effects, "  and 
accordingly  we  have  dealt  with  the  case  from 
that  stand- point. 

1.  Among  the  articles  alleged  to  have  been 
damaged  were  a  number  of  very  elaborate- 
fans  and  parasols.  The  proof  shows  that  they 
were  made  of  delicate  and  expensive  mate- 
rials, highly  ornamented  with  carving,  and 
extremely  fragile  in  construction ;  and  it  also^ 
shows  beyond  doubt,   we  think,   that  these 
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articlefl  were  really  Intended  more  for  orna- 
ment than  for  use.  They  may  have  possessed 
to  some  slight  extent  the  quality  of  utility, 
but  this  consideration  constituted  a  very 
small  element  of  the  purpose  for  which  they 
were  designed,  and  contributed  inconsider- 1 
ably  to  their  value.  One  of  the  questions' 
made  by  the  record  is  whether  or  not  such 
articles  are  **  trinkets, "  in  the  sense  in  which 
that  word  is  used  in  section  4281  of  the  Re- 
vised Statutes  of  the  United  States.  The  act 
of  congress  embodied  in  that  section  was 
evidently  borrowed  from  the  ** English  Car- 
riers' Act, "  2  Geo.  IV.,  and  1  Wm.  IV.  chap. 
68.  Our  act  was  therefore  probably  passed 
in  the  light  of  the  decisions  of  the  English 
courts  construing  the  words  used  in  the  Eng- 
lish act  and.  it  is  therefore  legitimate  to  look 
to  these  decisions  for  the  purpose  of  ascertain- 
ing the  meaning  given  to  the  word  "  trink- 
ets." Benutein  v.  Baxendale,  6  G.  B.  N.  S. 
251,  seems  to  be  a  leading  case  on  this  ques- 
tion. The  following  is  therein  report^  as 
M  synopsis  of  the  argument  of  counsel :  "  The 
dennition  of  'trinket'  in  all  the  dictionaries 
carefully  excludes  articles  of  utility,  such 
as  these  bracelets,  brooches,  and  pins  which 
are  mere  fastenings  for  dress.  Webster  de- 
scribes it  as  *a  small  ornament,  as  a  jewel,  a 
ring,  or  the  like;'  Richardson,  'any  small 
piece  of  ornament  or  decoration,  of  more 
ornament  than  use ;'  and  Dr.  Johnson,  'or- 
naments of  dress ;  superfluities  of  decoration ;' 
and  this  latter  is  adopted  b^  Bailey. "  Where- 
upon Cockbum,  Oh. «/.,  said:  ** Richardson *s 
definition  seems  to  me  to  be  the  best,— a  thing 
'  of  more  ornament  than  use. '  Can  a  thing  be 
said  to  be  the  less  an  ornament  because  there 
may  be  superadded  to  it  the  quality  of  util- 
ity?* And  in  his  opinion,  construing  the 
word  "trinket,"  he  added :  ** There  is  a  dis- 
tinction between  some  of  the  articles  which 
are  more  especially  articles  of  ornament, 
with  reference  to  dress,  and  others  which, 
though  of  a  somewhat  ornamental  characlf*r, 
do  not  constitute  ornaments  of  dress,  but 
arc  only  occasionally  produced.  As  to  the 
former, — ^bracelets,  shirt  pins,  rings,  and 
brooches, —they  are  clearly  articles  of  per- 
sonal decoration  and  adornment,  and  literally 
fall  within  the  description  of  'trinkets.'  It 
is  said  that,  inasmuch  as  they  are  also  articles 
of  utility,  they  cease  to  be  trinkets.  But  I 
do  not  agree  to  that.  Th^ir  main  and  princi  - 
pal  object  plainly  is  that  of  ornament.  It  is 
true  they  may  also  be  applied  to  some  useful 
purpose;  yet,  inasmuch  as  they  are  essen- 
tially ornamental,  I  do  not  thiuK  the  fact  of 
their  being  capable  of  being  turned  to  some 
use  raises  anj^  difficulty.  But  even  suppos- 
ing their  main  object  was  utility  for  the  pur- 
pose of  dress,  if  made  part  of  the  ornament  of 
appaiel,  they  equally  fall  within  the  strict- 
est definition  of  'trinkets.'  The  other  arti- 
cles, viz.,  the  portemonnaies  and  the  smell- 
ing bottles,  are  more  difficult  to  deal  with. 
Stiil,  I  think  that,  tiiough  not  worn  so  as  to 
be  constantly  exhibited  to  view,  and  though 
to  a  certain  extent  articles  of  use,  and  per- 
haps of  necessity,  yet,  if  an  ornamental 
character  is  ffiven  to  them  to  such  an  extent 
as  to  make  that  their  main  and  primary  ob- 
ject, I  think  they  may  be  fairly  and  properly 
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considered  to  fall  within  the  description  of 
'trinkets, '  in  the  general  sense  of  the  word. 
If  that  may  be  taken  to  be  the  true  definition 
of  'trinkets'  generally,  a  fortiori  ought  that 
sense  to  be  given  to  the  word  in  this  act  of 
parliament,  the  object  of  which  is  to  protect 
the  carrier  against  the  risk  of  having  to  ta^e 
charge  of  packages  of  great  value  m  small 
compass.  In  that  resi>ect  there  can  be  no  dif- 
ference, in  point  of  risk  and  danger  to  the 
carrier,  whether  the  article  is  designed  to 
be  carried  in  the  pocket,  or  exposed  on  the 
dress  of  the  party."  Bovill,  Q.  (7.,  referred 
to  the  case  of  Atty-Oen.  v.  Ha/rleu,  5  Russ. 
178,  "where  'ivory  fans'  and  'seals'  were  held 
to  be  'trinkets.'"  It  would  seem  from  the 
foregoing  that  fans  and  parasols  of  the  char- 
acter involved  in  the  present  case  may  prop- 
erly be  resrarded  as  "trinkets:"  and,  where 
such  articles  are  shipped  by  vessel,  the  mas- 
ters or  owners  .thereof,  under  the  above-men- 
tioned section  of  the  Revised  Statutes,  are 
relieved  from  liability  as  carriers  in  any  form 
or  manner,  unless  the  shipper  has  given  a 
written  notice  of  the  true  character  and  value 
of  the  articles,  and  had  the  same  entered  on 
the  bill  of  lading  thereof.  This  not  having 
been  done,  we  hold  that  the  steamship  com- 
pany is  protected  by  the  law  in  that  section 
contained.  One  meaning  often  given  to  the 
word  "trinket"  is  that  it  is  a  mere  trifie,  pos- 
sessing but  little  value.  But  it  seems  that 
to  give  the  word  as  used  in  the  section  under 
consideration  this  meaning  would  be  contrary 
to  the  spirit  and  intention  of  the  law,  and 
tend  to  aefeat  one  of  its  main  purposes.  The 
preamble  of  the  English  act  recites  that  the 
responsibility  of  common  carriers  is  greatly 
increased  because  of  a  frequent  practice  of 
sending  "  articles  of  great  value  in  small  com- 
pass, "  and  the  omission  of  persons  shipping 
parcels  containing  such  goods  to  notify  the 
carrier  of  the  nature  and  value  of  the  con- 
tents thereof.  To  remedy  this  evil  is  one  of 
the  main  purposes  of  that  act,  and  it  will  be 
ol)served  tiiat  the  enumeration  of  the  various 
articles  to  which  the  act  is  to  apply  includes, 
for  the  most  i)art,  things  usually  of  great 
value ;  hence  it  would  seem  that  the  term 
"trinkets"  was  intended  to  embrace  articles 
of  this  character  not  therein  more  specifically 
designated,  as  there  would  be  little  or  no  oc- 
casion to  notify  and  thus  protect  carriers  as 
to  articles  of  trifling  value.  Our  act  evi- 
dentl V  had  the  same  spirit  and  purpose  as  it^ 
English  ancestor,  and  enough  has  been  said 
to  show  that  it  does  not  use  the  word  "  trink- 
ets" with  reference  to  such  articles  as  are  of 
little  value.  It  follows  from  what  has  been 
said  that  the  plaintiff  was  not  entitled  to  re- 
cover anything  from  the  defendant  on  account 
of  IJie  destruction  of  the  fans  and  parasols 
described  in  her  declaration,  except  the  fan 
designated  as  "  an  ordinary  fan, "  and  valued 
at  fS. 

2.  The  plaintiff  claimed  damages  for  the 
mutilation  of  a  Chantilly  lace  shawl,  valued 
at  $400,  and  the  question  was  made  whether 
or  not  the  word  "  lace, "  as  used  in  the  section 
cited,  includes  an  article  of  this  character. 
We  think  it  does,  and  this  is  in  accord  with 
the  usual  and  ordinary  meaning  given  to  the 
word.    It  is  customary  to  speak  of  handker- 
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chiefs,  scarfs,  veils,  and  other  articles  of 
feminiDe  apparel  composed  entirely  of  lace, 
as  **  laces. "  The  shawl  in  question  contained 
no  material  other  than  lace,  and  the  fact  that 
it  was  lace  manufactured  into  the  form  of  a 
shawl  does  not  deprive  it  of  its  distinctive 
character  as  a  1  ace  article.  Webster  descri  bes 
lace  as  ''a  fabric  of  fine  threads  of  linen, 
ailk,  or  cotton,  interwoven  in  a  net,  and 
often  ornamented  with  figures;  a  delicate 
tissue  of  thread,  worn  as  an  ornament  by 
ladies."  Thus,  it  will  be  seen  that  *'lace'" 
derives  its  name,  not  from  the  materials 
which  enter  into  its  manufacture,  but  the 
term  is  designed  to  describe  a  certain  pe- 
culiar and  delicate  texture,  into  which  may 
be  woven  indifferently  any  one  or  more  of 
several  materials.  Nor  do  such  materials, 
however  costly,  give  to  lace  anv  but  an  in- 
considerable value.  It  is  the  delicacy,  in- 
tricacy, and  beauty  of  its  tissue,  woven  at 
the  expense  of  immeasurable  toil,  patience, 
and  skill,  that  gives  to  this  fabric  its  chief 
intrinsic  worth.  Certainly  it  cannot  be  said, 
because  in  its  manufacture  it  assumes  any 
distinctive  shape,  that  the  intricate  and  del- 
icate texture  which  gives  to  lace  its  identity, 
and  from  which  it  derives  its  name,  is  in  any 
manner  impaired,  or  destroyed.  So  long  as 
this  distinctive  texture  of  an  article  is  pre- 
servedy  thus  long  is  that  article  properly 


termed  **  lace. "  No  reason  was  suggested  in 
the  argument,  nor  now  occurs  to  us,  why  thia 
shawl  might  not  as  well  be  classified  as 
**  lace"  as  would  a  piece  of  crude  lace,  not 
fashioned  into  anythiDc:  of  utility  or  orna- 
ment. Upon  the  idea  that  it  might  be  desig- 
nated as  ** clothing,"  it  may  be  said,  accord- 
ing to  the  finding  by  the  Jury,  it  was  not 
shipped  as  such,  but  as  ** personal  effects.* 
It  would  be  immaterial,  however,  under  the 
law  in  question,  whether  it  was  shipped 
under  the  one  designation  or  the  other,  for  in 
either  event  it  was  an  article  of  such  char- 
acter and  value  that  the  carrier  was  entitled 
to  have  the  notice  required  by  law.  This 
view  of  the  question  is  in  accord,  we  think, 
with  the  spirit  and  purpose  of  the  act  to 
which  reference  has  been  made.  Of  course 
there  is  a  distinction  between  the  shipment 
of  such  an  article  as  ''freight"  and  the  carry- 
ing of  it  in  a  trunk  or  chest  by  a  female  pas- 
senger as  a  part  of  her  ordinary  "baggnge.* 
See  CarUariY.  Oceanic  Steam  Nat.  Co.  109  N. 
Y.  859.  When  carried  as  baggage,  the  act 
does  not  apply. 

8.  It  is  quite  clear,  in  the  view  we  take  of 
this  case,  that  the  verdict  for  $500.  in  favor 
of  the  plaintiff,  cannot  be  sustained,  and 
consequently  the  court  erred  in  not  setting  it 
aside. 

Judffment  memed. 
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1.  The  le^alatlve  power  of  the  mayor 
ajftd  city  connell  of  Baltimore  cannot  be 
abrldsred  by  the  paasaffe  of  an  irrepealable  ordi- 
nance. 

8.  An  ordlnaAoe^Tiii^  a  street  railway 
compaay  the  ri^ht  to  lay  doable  tracks 
on  certain  streets  may  be  repealed,  and  the  riflrht 
limited  to  the  use  of  a  sinirle  track. 

8*  The  lefirislatlTe  Jad^rment  and  discre- 
tion of  a  city  council  in  passing  an  or- 
dinance for  Uie  public  safety  and  convenience 
and  the  proper  regulation  of  the  use  of  the 
streets,  is  not  subject  to  review  or  supervision 
by  the  courts. 

4*  The  right  of  indemnity  for  the  ex- 
pense of  laying  street  railway  tracks 
under  permission  given  by  an  ordioance, 
when  In  the  exercise  of  proper  authority  the 
tracks  are  removed,  does  not  exist,  where  the 
street  railway  company  anduly  hastened  to  lay 
the  tracks  after  receiving  f uU  notice  of  the  pur- 
pose of  the  mayor  to  recommend  a  repeal  of  the 
ordinance  at  the  earliest  possible  moment. 

(March  16, 1896.) 


NOTB.— Acase  of  the  hig-hest  importance  is 
above  reported.  The  questions  involved  although 
affecting  cities  in  every  part  of  the  country  seem 
to  be  substantially  new. 
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APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  Baltimore  City  in  fa- 
vor of  defendants  in  a  proceeding  to  restrain 
the  removal  of  defendant's  tracks  from  Lex- 
ington street.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ar^ed  before  Alvey.  Ch,  J„  and  Bobinson, 
McSberry,  Fowler,  Page,  Briscoe  and  Bryan, 
JJ, 

Afessrs.  Bernard  CsErter,  William  A* 
Fisher,  J.  N.  Steele,  J.  E.  Semmes,  and 
F.  K.  Carey  for  appellant. 

Mr,  Thomas  G.  Mayes,  for  appellees: 

The  mayor  and  cihr  council  of  Baltimore  is 
invested  by  the  legislature  of  Maryland  with 
full  power  and  authority  over  the  streets  of  the 
city,  both  under  its  general  powers  and  by  ex- 
press grant. 

Code  P.  L.  L.  art.  4,  §§  29.  721.  806.  810, 
814.  Act  Legislature,  1890.  §819;  North  BaUi- 
more  Pass.  It,  Ch.  v.  North  Ave,  B.  Co.  75  Md. 
233;  Textor  v.  Baltimore  dk  O.  R  Go.  tS9  Md. 
64,  43  Am.  Rep.  640. 

The  meaning  of  the  word  "power"  or  *' au- 
thority," as  used  in  these  statutes  means  "duty 
and  obligation." 

AvneArundle  County  Comrs.  v.  Duckett,  20 
Md.  477,  83  Am.  Dec.  557.  See  also  Balti- 
m/yre  v.  Pendle,  15  Md.  17. 

The  power  to  regulate  the  use  of  the  streets 
implies  the  power  to  prohibit  their  use  under 
proper  circumstances, 

AtiyGen.  v.  Boston,  142  Mass.  203:  Com.  v. 
Stodd'er,  2  Cush.  567,  48  Am.  Dec.  679:  Unfon 
R.  Co.  V.  Cambridge,  11  Allen,  287:  Northern 
Cent.  R  Co.  v.  Baltimore,  21  Md.  105. 
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If  the  license  to  use  east  Lexineton  street 
irilh  double  tracks  as  given  by  Ordinance  No. 
23.  speakine  now  only  of  the  contractua]  rela- 
tions created  by  the  ordinance,  is  not  a  vested 
right,  and  for  this  reason  beyond  the  reserve 
powers  of  the  city  and  state,  then  under  the 
power  given  the  city  by  the  Act  of  1892,  chap. 
112,  to  amend  or  repeal  Ordinance  No.  23, 
there  can  be  no  question  as  to  the  power  of  the 
^  dty  to  amend  the  ordinance  in  the  manner  it 
has  done. 

Richmond,  F.  d  P.  R,  Oo.  ▼.  Riehrmmd,  96 
U.  S.  521,  24  L.  ed.  734. 

Ordinance  No.  28,  approved  April  8,  1891, 
was  not  an  irrepealable  contract  between  the 
city  of  Baltimore  and  the  North  Avenue  Com- 
pany, creating  a  vested  right  in  the  company 
to  the  use  of  east  Lexin^on  street  with  double 
tracks,  but  it  only  conferred  on  the  company 
an  authority,  privilege,  or  liccDse  to  so  use  said 
street,  repealable  at  any  time  by  the  mayor 
and  city  council  of  Baltimore. 

All  rights,  privileges,  and  immunities,  de- 
rived by  a  charter  or  legislative  grant  directly 
from  the  state  or  city,  are  repealable  under  the 
reserved  power  of  the  state  or  city.  The  fact 
that  the  value  of  the  contract  is  diminished  by 
the  repeal,  or  pledged  income  lessened,  does 
not  invalidate  tbe  amendment  or  repeal. 

Shields  T,  Ohio,  95  U.  S.  821,  24  L.  ed.  858; 
SinJUng  Fund  Cam,  99  U.  8,  700,  25  L.  ed. 
496;  Tomlinson  v.  Jenup,  82  U.  8.  15  Wall. 
459,  21  L.  ed.  206;  PHk  v.  Chicago  d  K  F. 
R,  Co.  94  U.  8.  164,  24  L.  ed.  97;  Maine  Cent. 
R.  Co.  V.  Maine,  96  U.  8.  510,  24  L.  ed.  840; 
Louiwille  Water  Co.  v.  Clark,  148  U.  8.  1,  86 
L.  ed.  55;  Jackaon  v.  WaUh,  75  Md.  804; 
Cooley,  Const  Lim.  5th  ed.  252,  884;  Union 
Pass.  R.  Co.  V.  PhiladOphia,  101  U.  8.  528, 25 
L.  ed.  912;  Eolyoke  Water  Power  Co.  v.  Ly- 
man, 82  U.  8.  15  Wall.  520,  21  L.  ed.  140; 
Hamilton  Gaslight  dt  Coke  Go.  v.  Hamilton, 
146  U.  8.  258,  86  L.  ed.  968. 

Tbe  grant  of  the  use  of  the  public  streets  to 
a  railroad  company  conferred  by  its  charter  or 
legislative  enactment  is  such  a  privilege,  which, 
under  tbe  reserved  power,  may  be  amended  or 
repealed.  8uch  grants  do  not  create  a  vested 
right  beyond  the  reach  of  subsequent  legisla- 
tion. Even  if  no  reserved  power  to  repeal  ex- 
ists because  it  is  trust  property  and  irrepealable 
contracts  as  to  it  are  void. 

Greenwood  v.  Union  Freight  R.  Co.  105  U. 
8.  13,  26  L.  ed.  961;  Worcester  v.  Nortoich  db 
W.  R.  Co.  109  Mass.  108:  Shields  v.  Ohio,  95 
r.  8.  821,  24  L.  ed.  858;  American  Rapid 
T'leg.  Co,  v.  Hess,  13  L.  R.  A.  454,  125  N. 
Y.  641;  Branson  v.  Philadelphia,  47  Pa.  829; 
Illinois  Cent,  R,  Co.  v.  lUinois,  146  U.  8.  456. 
3t»  L.  ed.  1048,  decided  December  5.  1892; 
Danis  V.  New  York,  14  N.  Y.  506;  Milhau  v. 
•  Sharp,  27  N.  Y.  611,  84  Am.  Dec.  814;  2  DHL 
Mun.  Corp.  715,  716;  Gosssler  v.  Georgetown, 

19  U.  8.  6  Wheat.  598, 5  L.  ed.  889;  Richmond, 
F.  A  P.  R.  Co.  V.  Richmond,  96  U.  8.  621.  24 
L.  ed.  784. 

Tbe  grant  of  the  use  of  a  street  to  a  railroad 
company  does  not  create  a  vested  right  in  the 
use  of  tne  street;  but  the  grant  may  be  abso- 
lutely repealed  at  the  will  of  the  legislature. 

Greenwood  v.  Union  Freight  S.  Go.  and 
Hamilton  Gaslight  dt  Coke  Co.  y.  Hamilton, 
supra. 

20  L.  R.  A. 


The  grant  to  the  North  Avenue  Company, 
by  Ordinance  No.  23,  of  the  use  of  east  Lex- 
ington street  and  the  other  streets  named  with 
two  tracks,  was  in  no  sense  the  grant  of  a 
fraocbise,  but  was  a  bare  license  or  privilege, 
without  consideration,  and  not  a  contract,  and 
the  regulation  of  said  license  or  privilege  by 
Ordinance  No.  21,  approved  November  18, 
1892,  was  a  legitimate  exercise  of  the  power  to 
amend  and  repeal  Ordinance  No.  28,  and  "reg- 
ulate the  use  of  the  streets  ...  by  railway  or 
other  tracks."  conferred  or  delegated,  respect- 
ively, by  Acts  1892,  cbap.  112,  and  1890,  cbap. 
870,  upon  the  mayor  and  city  council  of  Balti- 
more. 

Booth,  8treet  Railway  Law.  §  10;  Chicago 
City  R.  Go.  V.  People,  78  111.  541;  American 
Rapid  Teleg.  Co.  v.  Hess,  supra;  Nortli  Balti- 
more Pass.  R.  Co.  V.  North  Ave.  R.  Co.  75  Md. 
288;  Cooley,  Const.  Lim.  5th  ed.  474;  Jackson 
County  Horse  R.  Co.  v.  Interstate  Rapid  Transit 
R.  Co.  24  Fed.  Rep.  808;  Burns  v.  Multnomah 
R.  Co.  15  Fed.  Rep.  186. 

If  Ordinance  No.  28  created  an  irrepealable 
contract  between  the  city  and  tbe  North  Ave- 
nue Company  to  the  use  of  the  streets  of  the 
city,  which  never  could  in  the  future  be 
amended  or  repealed,  and  was  not  a  license  rev- 
ocable and  subject  to  modification  wben  the 
public  necessities  required,  then  the  ordinance 
was  ultra  vires  and  void. 

2  Dill.  Mun.  Corp.  4th  ed.  $§  715, 716;  Davis 
V.  New  York,  14  N.  Y.  506;  Milhau  v.  Sharp, 
27  N.  Y.  611, 84  Am.  Dec.  814;  Cooley,  Const. 
Lim.  5th  ed.  252,  258;  Peoples  Pass.  R.  Co.  v. 
Memphis  City  R.  Co.  77  U.  8.  10  Wall.  88,  1» 
L.  ed.  844;  North  Baltimore  Pass.  R.  Co.  v. 
North  Ave.  R.  Co.  75  Md.  288;  lUinois  Cent. 
R  Co.  V.  lUinois,  146  U.  8.  887,  86  L.  ed. 
1018. 

If  Ordinance  No.  28  was  a  grant  or  contract 
between  the  city  and  company,  and  not  a  li- 
cense or  privilege  to  use  the  streets  named,  rev- 
ocable at  the  pleasure  and  will  of  city  coun- 
cil, then  it  was  a  contract  sub  modo,  which, 
under  tbe  police  power  of  the  mayor  and  city 
council  of  Baltimore,  over  its  public  streets,, 
could  be  amended  or  repealed  by  the  city, 
whenever  the  safety,  convenience,  comfort,  or 
welfare  of  the  public  might  require. 

Tbe  police  power  of  a  state  is  as  broad  and 
plenary  as  its  taxing  power,  and  property  with- 
ia  the  state  is  subject  to  the  operations  of  the 
former  so  long  as  it  is  within  the  regulating  re- 
strictions of  the  latter. 

Kidd  V.  Pearson,  128  U.  8.  1,  82  L.  ed.  846. 
8ee  also  Richmond,  F.  db  P.  R  Co.  v.  Rich- 
mond, 96  U.  8.  521,  24  L.  ed.  784;  Stone  v. 
Mississippi,  101  U.  8.  814,  25  L.  ed.  1079; 
Goszler  v.  Georgetown  19  U.  8.  6  Wheat.  598, 
5  L.  ed.  889;  Butchers  Union  6.  B.  dh  L.  8.  L. 
Co,  V.  Crescent  City,  L.  S,  L.  dt  8.  H.  Co.  Ill 
U.  8.  746,  28  L.  ed.  585;  Nort/i  Western  Fertil- 
izing Co.  V.  Hyde  Park,  97  U.  8.  659, 24  L.  ed. 
1086;  Boston  Beer  Go.  v.  Massachuseitn,  97  U. 
8.  25,  24  L.  ed.  989;  Slaughter-House  Cases,  83 
U.  8.  16  Wall.  36,  21  L.  ed.  894;  Munn  v.  lUi- 
nois, 94  U.  8.  18,  24  L.  ed.  77;  Budd  v.  New 
York,  143  U.  8.  517,  86  L.  ed.  247;  New  York 
V.  Squire,  145  U.  8.  191,  86  L.  ed.  672;  West- 
ern U.  Teleg.  Co.  v.  New  York.  88  Fed.  Rep. 
552;  Electric  Imp.  Co.  v.  San  Francisco,  18  L. 
R.  A.  181,  46  Fed.  Rep.  593;  Henry  v.  Roberts,, 
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m  Fed.  Rep.  902;  People  ▼.  Squire,  107  N.  T. 
593;  Bnok  Presbp,  Church  Corp.  ▼.  New  York, 
5  Cow.  640;  American  Bapid  Teleg,  Co,  ▼.  Hese, 
13  L.  B.  A.  454.  125  N.  Y.  641;  Thorpe  r. 
Rutland  iSb  B.  R.  Co.  27  Vt.  149,  62  Am.  Dec. 
625;  8iaie  t.  Trenton,  11  L.  R.  A.  410,  58 
K.  J.  L.  182;  Grand  Rapids  Street  RCo.y. 
Westeide  Street  B.  Co.  ^  Micb.  438;  Detroit 
City  B,  Co.  ▼.  MOU,  86  Mich.  648;  Peofde  v. 
Ft.  Wayne  <fe  E.  B,  Co.  16  L.  R,  A.  752,  92 
Mich.  622;  Detroit  ▼.  Ft.  Wayne  B,  Co.  90 
Mich.  646;  Knobloch  v.  Chicago,  M.  &  St.  P. 

B.  Co.  81  Minn.  402;  Benderson  ▼.  Ogden  City 
B  Co.  1  Utah,  199;  StaU  v.  Yopp,  97  N.  C. 
477;  Chattanooga  v.  Norman  (Teno.)  Nov.  18, 
1892;  Barbier  v.  Connolly,  118  U.  8.  27,  28  L. 
«d.  928;  Booth,  Street  Railway  Law,  chap.  10, 
S  10. 

This  police  power  has  been  delegated  by  the 
state  to  the  mayor  and  city  council  of  Balti- 
more, and  extends  over  all  the  streets  within 
the  limits  of  the  city,  and  is  as  full  and  com- 
plete as  the  power  possessed  by  the  state.  The 
public  highways  or  streets  are  as  much  sub- 
jects of  tne  police  power  as  the  public  health 
and  morals. 

Code  P.  L.  L.  art.  4,  §§  29.  721,  806,  810, 
814,  819a;  15  Am.  &  £ng.  Encyclop.  Law, 
1167,  and  cases  cited;  Textor  v.  mUimore  & 
O.  B.  Co.  69  Md.  68,  48  Am.  Rep.  540;  Henry 
▼.  Eoberta,  50  Fed.  Rep.  902;  18  Am.  &  Eng. 
Encyclop.  Law,  757,  and  cases  cited:  Hender- 
son V.  Ogden  City  B.  Co.  7  Utah,  199;  Chat- 
tanooga V.  Norman  (Tenn.)  Nov.  18,  1892; 
JSkiston  Comre.  v.  Cof>ey,  74  Md.  268. 

The  riffbt  to  exercise  the  police  power  can- 
not ue  alienated,  surrendered,  or  abridged  by 
the  legislature  by  any  grant,  contract,  or  dele- 
gation whatever;  because  it  constitutes  the  ex- 
ercise of  a  governmental  function,  without 
which  it  would  become  powerless  to  protect 
the  rights  which  it  was  expressly  designated  to 
accomplish. 

People  v.  Squire,  107  N.  Y.  598.  See  also 
Neu>  York  v.  Squire,  145  U.  8.  191,  86  L.  ed. 
672;  Stone  v.  Miseimppi,  101  U.  8.  814,  25  L. 
ed.  1079;  Hendereon  y.  Ogden  City  B.  Co.  su- 
pra; Bicftmond,  F.  <ft  P.  B.  Co.  v.  Bichmond, 
96  U.  8.  521,  24L.ed.  734. 

The  exercise  by  the  state  (or  its  authorized 
agent),  at  any  time,  of  its  police  power,  can 
never  be  construed  into  a  violation  of  the  fed- 
eral constitution,  as  impairing  the  oblie:ations 
of  contracts,  notwithstanding  the  effect  mtiy 
be  to  repeal  existing  charters,  or  otherwise  in- 
vade the  terms  of  legislative  engagementa 

3  Am.  &  Enp.  Encyclop.  Law.  747.  See 
also  Stone  V.  Mississippi,  supra;  Boyd  v.  Ala- 
bama, 94  U.  8.  645,  24  L.  ed.  302;  Farmers 
Loan  dt  T.  Co.  v.  Stone,  20  Fed.  Rep.  274; 
Bakers.  Boston,  12  Pick.  184,  22  Am.  Dec.  421; 
Tliorpe  V.  Butland  dk  B.  B.  Co.  27  Vt.  149,  62 
Am.  Dec.  625;  Lake  View  v.  Bose  Hill  Ceme- 
tery Co.  70  Hi.  191,  22  Am.  Rep.  71;  Brown  v. 
Eeeiier,  74  N.  C.  714;  Pool  v.  TrcxUr,  76  N. 

C.  297. 

Common  councils  and  municipal  boards  and 
officers  clothed  with  legislative  and  police  pow- 
ders, cannot  either  for  themselves  or  their  suc- 
cessors, abrogate  the  authority  with  which  they 
are  invested.  By  implication,  the  law  creat- 
ing the  public  corporation  carries  that  limita- 
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tion  into  avary  charter  and  franchise  granted 
by  it. 

Booth,  Street  Railway  Law,  p.  9,  g  8.  See 
also  Western  U.  Teleg.  Co.  v.  New  York,  38 
Fed.  Rep.  562;  People  ▼  Squire,  107  N.  Y.  593; 
Bichmond^  F.  d  P.R,  Co.  v.  Biehmond,  supra; 
Barbier  ▼.  Connolly,  118  U.  S.  27,  28  L.  cd. 
923. 

The  power  of  the  courts  to  declare  ordi- 
nances anreasoDable,  and  therefore  void,  is 
limited  to  ordinances  passed  under  the  general, 
implied,  or  incidental  power  of  the  municipal 
corporation;  but  not  to  ordinances  passed  un- 
der an  express  power  of  the  legislature,  given 
to  the  city  to  **  regulate  the  use  of  the  streets 
of  said  city  ...  by  railway  or  other 
tracks  "  (Act  1890,  chap.  870);  or  to  the  express 
power  given  by  legislature,  to  repeal  or  amend 
the  provisions  of  an  existiDg  ordinance. 

Act  1892.  chap.  112;  A  Coal  Float  v.  Jeffer- 
sonviUe,  112  Ind.  16;  17  Am.  &  Eng.  Encyclop. 
Law.  247,  and  cases  cited;  1  DilL  Mun.  Corp. 
8d  ed.  i)  819;  Baltimt/re  y.  Badeeke,  49  Md.  228. 

If,  however,  the  court  should  hold  that  Or- 
dinance No.  1  was  passed  under  a  general 
power,  and  not  by  reason  of  express  power 
delegated  by  the  legislature,  and  hence,  open 
to  the  consideration  and  decision  of  the  court 
as  to  its  reasonableness,  then  the  court  must 
find  its  every  provision  reasonable. 

The  public  necessity  of  the  exercise  of  the 
police  power  in  any  case  is  a  matter  addressed 
to  the  discretion  oi  the  legislative  department, 
and  with  which  the  courts  have  nothmg  to  do; 
but  whether  a  giyen  regulation  is  a  reasonable 
restriction  upon  personal  rights,  is  a  Judicial 
question. 

Tiedeman,  Pol.  Powers,  698,  694;  Knobloch 
y.  Chicago,  M.  db  St.  P.  B.  Co.  81  Minn.  402; 
Baltimore  y.  Badecke,  49  Md.  217;  Chattanooga 
V.  Norman  (Tenn.)  Nov.  18.  1892;  Boston 
Comrs.  V.  Covey,  74  Md.  267;  17  Am.  &  Eng. 
Encyclop.  Law.  247,  and  cases  cited. 

The  presumption  is  in  favor  of  the  reason- 
ableness of  every  ordinance,  unless  the  con- 
trary  appears  on  the  face  of  the  ordinance  or 
is  established  by  proper  evidence. 

Van  Hook  v.  Selma,  70  Ala.  861,  45  Am. 
Rep.  85;  State  v.  Trenton,  11  L.  R.  A.  410.  68 
N.  J.  L.  182;  Baltimore  v.  Clunet.  28  Md.  467. 

Any  ordinance  is  reasonable  which  has  for 
its  purpose  the  prevention  of  the  multiplyioe 
of  car  tracks  on  a  public  street,  which  would 
tend  to  interfere  with  the  use  of  the  street  by 
the  general  public 

Grand  Bapids  Street  R  Co.  y.  West  Side 
Street  B  Co.  48  Mich.  488;  Detroit  City  B.  Co. 
V.  MiUs,  86  Mich.  643;  PeopU  v.  Ft.  Wayne  db 
E.  fi.  O?.  16  L.  R.  A.  762,  92  Mich.  622;  Com. 
y.  FraiMort  (Ky.)  Oct.  22, 1891. 

Mr.  William  S.  BryaJi»  Jr«,  also  for  ap- 
pellees. 


L,  «7.,  delivered  the  opinion  of  the 
court: 

It  has  been  for  a  long  time  recognized  as 
the  law  that  the  mavor  and  city  council  of 
Baltimore  have  full  and  complete  control 
over  the  streets  and  highways  of  the  city. 
It  has  been  considered,  however,  that  certain 
uses  could  not  be  made  of  them  without  tho 
sanction  of  an  act  of  the  general  assembly. 
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For  this  reason  the  legislature  saw  fit  to  en- 
large the  corporate  powers  of  the  city.  The 
Ac(  of  1890,  chap.  870,  entitled  ""An  Act 
.  •  .  giying  the  mayor  and  city  council 
of  Baltimore  authority  to  regulate  the  use 
of  the  streets,  lanes,  and  alleys  of  said  city 
by  railway  or  other  tracks,"  etc.,  provided 
as  follows:  ''The  mayor  and  city  council 
of  Baltimore  shall  have  power  to  regulate 
the  use  of  tiie  streets,  iaues,  and  alleys  in 
feaid  city  by  railway  or  other  tracks,  gas  or 
other  pipes,  telegraph,  telephone,  electric 
light,  or  other  wires  and  poles,  in,  under, 
over,  or  upon  the  same,  ana  may  require  all 
•uch  wires  to  be  placed  under  ground,  after 
such  reasonable  notice  as  they  may  pre- 
scribe. "  Under  the  authority  of  this  Act  the 
city  council  passed  Ordinance  No.  23,  ap- 
proved April  8,  1891.  This  ordinance  per- 
mitted the  North  Avenue  Hallway  Company 
to  lay  down  tracks  on  certain  of  the  streets 
of  Baltimore,  including  Lexington  street, 
from  North  street  westward  to  Charles  street. 
It  also  pMermitted  the  erection  of  an  elevated 
railway  on  a  portion  of  North  street.  As  the 
•city  council  had  no  power  to  authorize  an 
elevated  railway,  it  became  necessary  to 
obtain  the  ratification  of  this  part  of  the  or- 
dinance by  the  legislature.  The  Act  of  1892. 
ohap.  112,  after  reciting  that  ''before  the  said 
North  Avenue  Railway  Company  of  Balti- 
more city  can  elevate  its  tracks  on  North 
street,  as  aforesaid,  it  is  required  by  law  that 
the  sanction  of  the  general  assembly  of  Mary- 
land should  be  given  to  said  ordinance,  so  far 
as  it  relates  to  said  elevation  of  its  tracks, " 
enacted  that  the  ordinance  should  be  ratified 
and  confirmed,  and  that  the  ratification 
should  **  have  the  same  efifect  as  if  the  mayor 
and  city  council  of  Baltimore,  at  the  time  of 
the  passage  of  said  ordinance,  had  been  fully 
authorize  by  the  general  assembly  to  pass 
said  ordinance,  and  to  grant  each  and  all  of 
the  powers  and  privileges  therein  contained ; 
the  said  mayor  and  citv  council  to  have  the 
same  power  and  control  hereafter  in  reference 
to  the  enforcement,  amendment,  or  repeal  of 
said  ordinance  as  it  has  or  would  have  in  re- 
spect to  any  ordinance  passed  under  its  gen- 
eral powers."  Ordinance  No.  1,  approved 
November  18,  1892,  repealed  that  portion  of 
Ordinance  No.  28  which  authorized  the 
double  tracks  on  Lexington  street,  but  per- 
mitted the  laying  of  a  single  track  on  certain 
condition.  It  must  be  mentioned  that  by  due 
proceed in/rs  the  Lake  Roland  Company  has 
been  invested  with  all  the  riehts  and  fran- 
chises of  the  North  Avenue  Company.  The 
tracks  have  been  laid  under  circumstances 
which  will  hereafter  be  stated.  The  question 
now  presented  to  the  court  is  whether  the  city 
council  had  the  power  to  pass  the  Ordinance 
of  November  18,  1892. 

Before  we  proceed  to  the  investigation  of 
this  question,  we  must  bear  in  mind  that  it 
has  been  solemnly  adjudged  bv  this  court  that 
the  mayor  and  city  council  of  Baltimore 
cannot  abridge  its  own  legislative  powers. 
State  V.  Graves,  19  Md.  851 ;  Rittennouse  v. 
BaUimare,  25  Md.  837.  In  State  v.  Graves, 
just  mentioned,  the  court  refer  to  the  opinion 
of  the  learned  Jvdge  Martin  in  the  superior 
coart  of  Baltimore  aa  "  cogent,   clear,  com* 
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I  prehensive,  and  well  sustained  by  the  an* 
thorities,"  aud  as  "a  sound  exposition  of  the 
law,"  in  which  it  entirely  concurs.  In  his 
opinion,  Judge  Martin  says :  **  It  is  clear  that 
the  mayor  and  city  council  has  no  power,  by 
any  contract  or  covenant,  or  by  any  or- 
dinance, by-law  or  resolution,  to  restrain  or 
abridge  its  own  legislative  capacities. "  This 
matter  will  be  considered  more  fully  here- 
after ;  but  it  is  important  at  present  to  ex- 
amine critically  these  two  ordinances,  for  the 
purpose  of  ascertaining  whether  any  circum* 
stances  exist  which  prevent  the  application 
of  the  principle  which  we  have  mentioned. 
Ordinance  No.  23  authorized  the  construction 
of  double  tracks,  from  the  intersection  of 
North  avenue  and  McCullom  street,  over  a 
number  of  streets,  to  the  intersection  of  Nortii 
and  Lexington  streets,  and  thence,  on  Lex- 
ington street,  to  Charles.  It  also  authorized 
an  elevated  railway  from  the  corner  of  Eager 
aud  North  to  the  corner  of  North  and  Sara- 
toga. It  was  also  enacted  that  the  railroad 
company  should  be  liable  to  the  payment 
of  the  park  tax,  which  was  imposed  by  act 
of  assembly  on  the  horse-rail wav  companies, 
and  that  it  should  have  the  right  to  propel 
its  cars  by  electricity,  cable,  or  other  im- 
proved motive  power,  but  that  it  should  not 
be  allowed  to  use  steam  motive  power  on  any 
part  of  its  railway.  It  was  also  enacted  that 
the  cars  of  the  company  should  not  travel  on 
any  of  its  tracks  lying  to  the  east  of  Penn- 
sylvania avenue  at  a  greater  rate  of  speed 
than  ten  miles  an  hour,  exclusive  of  stop- 
pages, except  while  on  the  elevated  track  on 
^orth  street,  when  the  speed  might  be  in- 
creased to  fifteen  miles  an  hour,  and  that  on 
its  tracks  lyin^  to  the  west  of  Pennsylvania 
avenue  the  speed  should  not  be  greater  than 
fifteen  miles  an  hour.  A  number  of  other 
regulations  were  made,  concerning  the  rate 
of  fare,  and  the  mode  in  which  the  track 
should  be  laid,  and  the  road  operated  and 
conducted,  and  concerning  the  keeping  in 
repair  of  the  portions  of  pavement  between 
its  tracks,  and  two  feet  on  each  side  of  them. 
It  was  very  strenuously  insisted  at  the 
argument  that  this  ordinance  was  a  contract 
by  which  the  mayor  and  city  council  were 
irrevocably  bound,  and  many  authorities 
were  quoted  and  passed  upon  the  court  for 
the  purpose  of  sustaining  this  position. 
They  have  been  ver^  carefully  and  atten- 
tively considered,  with  a  due  sense  of  the 
great  importance  of  the  question  involved. 
Among  other  cases,  great  reliance  was  plared 
on  People  v.  O'Briefi,  111  N.  Y.  1,  2  L.  K. 
A.  255,  and  certainly  in  that  case  the  court 
did  hold  that  the  common  council  of  the  city 
of  New  York  had  granted  to  the  Broadway 
Surface  Railroad  Company  a  right  to  lay 
tracks  and  run  cars  over  Broadway  from  the 
Battery  to  Fifteenth  street,  which  conferred 
on  the  railroad  company  an  estate  in  per- 
petuity in  Broadway,  and  that  the  railroad's 
right  was  property,  within  the  usual  and 
common  signification  of  the  word.  But  the 
nature  of  the  transaction  between  the  common 
council  of  New  York  and  the  railroad  com- 
pany was  very  different  from  the  one  now 
under  consideration.  We  learn  from  this 
opinion  that  under  an  amendment  to  the  Con* 
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stitution  of  1874  the  right  to  operate  a  rail- 
road on  the  streets  of  any  municipality  is 
regarded  as  a  privilege,  wbich  should  be  dis- 
posed of,  for  the  benefit  of  the  municipality, 
to  any  one  who  would  pa^]  the  highest  price 
for  it,  and  that  such  privilege  mav  be  in- 
defeasibly  acquired  by  contract,  and  that  the 
payment  of  a  considerable  sum  of  money  an-* 
nually  was  one  of  the  terms  on  whidi  the 
privilege  was  granted  to  the  Broadway  Sur- 
face Rai  Iroad  Company.  It  is  al  so  stated  that 
legislation  has  sometimes  required  that  these 
privileges  should  be  sold  by  auction,  and 
that  now,  by  the  Laws  of  1886  it  is  in  all  cases 
obligatory  on  the  municipalities  of  the  state 
to  sell  them  by  auction  to  the  highest  bidder. 
This  constitutional  amendment  wrought  a 
very  great  change  in  the  power  of  city  gov- 
ernments over  their  streeto,  as  may  readily 
be  seen  by  an  examination  of  cases  decided 
before  the  amendment  went  into  effect.  In 
Davis  V.  iV«w  York,  14  N.  Y.  506,  and  in 
MWiau  V.  Sharp,  27  N.  Y.  611,  84  Am. 
Dec.  814,  a  grant  by  the  common  council  of 
New  York  authorizing  the  construction  of  a 
railway  in  Broadway  was  held  void.  The 
principle  of  decision  in  these  cases  was  that 
a  permanent  ffrant  of  this  kind  devested  the 
corporation  of  New  York  city  of  the  ex- 
clusive control  over  the  street  which  had 
been  given  to  it  as  a  trust  for  the  use  of  the 
public,  and  which  it  was  not  competent  to 
relinquish.  New  Orleans,  8,  F,  <&  L.  R,  Co. 
v.  Delamore,  114  U.  S.  501,  29  L.  ed.  244, 
was  also  earnest!  v  pressed  upon  us.  In  that 
case  it  was  decided  that,  when  the  city  of 
New  Orleans  had  granted  a  right  of  way  over 
certain  streets  to  a  railroad  company,  it 
could  not  afterwards  grant  a  similar  right 
to  another  railroad  company,  through  and 
over  the  same  streets,  and  along  the  same 
route.  In  estimating  the  bearing  of  this  de- 
cision on  the  case  before  us  we  must  bear  in 
mind  that  the  city  of  New  Orleans  has  the 
power  to  sell  the  rieht  of  way  over  its  streets 
for  the  purposes  of  a  railroad.  It  wasuso 
held  in  Brown  v.  Duplessis,  14  La.  Ann.  854. 
The  decision  of  the  Supreme  Court  of  the 
United  States,  just  quoted,  held  that  the 
right  of  way,  being  vested  in  the  first  grantee, 
could  not  be  devested  by  a  subsequent  grant 
of  the  same  franchise  to  another  corporation. 
New  Orleans  Oas  LigM  Co,  v.  Louisiana,  L, 
A  R.  P.d  Mfg.  Co.,  115  U.  S.  650,  29  L.  ed. 
616,  was  also  cited.  The  lei;islature  of 
Louisiana  had  incorporated  a  gaslight  com- 
pany, and  had  granted  it  the  exclusive  priv- 
ilege of  vending  gaslights  in  the  city  of 
New  Orleans.  The  court  held  that  the  char- 
ter thus  granted  was  a  contract  between  the 
state  and  the  corporators,  and  that  its  obli- 
gations were  impaired  by  an  ordinance  of 
the  city  of  New  Orleans  authorizing  another 
corporation  to  lay  mains  and  pipes  in  the 
streets  for  the  purpose  of  supplying  the  pub- 
lic with  gas.  The  differences  are  very  strik- 
ing between  the  laws  of  Maryland  and  those 
of  New  York  and  Louisiana  on  the  questions 
decided  in  the  cased  cited  by  the  learned 
counsel.  We  are  at  present  concerned  with 
the  chartered  powers  belonging  to  the  city 
of  Baltimore.  In  State  v.  Graves,  supra, 
the  mayor  and  city  council  had  passed  an  or- 
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dinance  for  widening  Holliday  street.     The 
assessment  of  damages  and  benefits  was  duly 
made  and  confirmed,  and  the  commissioner 
for  opening  streets  sold  the  materials  in  the 
houses  which  would  be  in  the  bed  of  Holli- 
day street,  when  widened,  and  also  sold  por- 
tions of  the  lots  which  would  be  divided  by 
the  opening  of  the   street.     The  ordinance- 
was  afterwards  repealed.    A  purchaser  of 
one  of  these  lots  filed  a  petition  for  a  man- 
damus to  comi>el  the  city  authorities  to  pro- 
ceed with  the  opening  of  the  street  in  the 
same  manner  as  if  the  repealing  ordinance 
had  not  been  passed.    The  opinion  of  Judg^ 
Martin  in  the  superior  court  of  Baltimore* 
which  was  adopted  by  the  court  of  appeals, 
slated  that  as  the  state  had  made  a  delegation 
of  local  legislative  powers  to  the  city,  in  ita 
political  capacity,  for  public  purposes,  the 
right  to  repeal  the  ordinance,  and  arrest  the 
improvement,  at  any  stage  of  its  progress, 
necessarily  belonged  to  the  city,  as  an  inci- 
dent to  its  legislative  powers.    He  recoenized 
the  fact  that  those  who  purchased  property 
within  the  lines  of  the  proposed  widening  of 
the  street  did  so  under  the  promise  and  ex- 
pectation that  it  would  be    widened,    and 
that  they  had  been  materially  injured  bv  the 
repeal  of  the  ordinance.     The  court  of  ap- 
peals, in  the  same  case,  said:    ''The  mayor 
and  city  council  are  but  trustees  of  the  pub- 
lic,    llie   tenure  of  their  ofiSce  impressed 
their  ordinances  with  liability  to  change. 
They  could  not,  if  they  would,  pass  an  irrev- 
ocable ordinance.     The  corporation  cannot 
abridire  its  own  legislative  powers.**    But  it 
also  stated  that  the  purchaser  might  recover 
damages  for  any  loss  sustained  by  failure  of 
the  city  to  execute  its  contract. 

In  Rittenhouse  v.  Baltimore,  25  Md.  336,  an. 
ordinance  had  been  passed  for  the  erection  of 
an  almshouse,  and  a  contract  had  been  made 
with  the  city,  acting  tJirough  a  duly  consti- 
tuted agent,  for  the^doing  of  certain  brick- 
mason  work,  including  the  supply  of  bricks, 
lime,  and  sand.  After  some  of  the  work  had 
been  done  an  ordinance  was  passed,  declaring^ 
that  the  public  good  required  the  building 
to  be  discontinued,  and  repealing  the  ordi- 
nance which  provided  for  the  erection  of  the 
almshouse.  Kittenhouse  brought  suit  to  re- 
cover damages  for  a  breach  of  the  contract 
made  with  him.  This  court  drew  a  clear 
and  well-defined  distinction  between  con- 
tracts made  by  a  municipal  corporation,  Idi 
the  character  of  a  prf)perty  holder,  and  those 
which  arise  out  of  the  powers  intrusted  to  it 
for  public  purposes.  It  may  be  well  to  quote 
the  language  of  the  court  on  this  point :  **  In 
considering  the  rights,  powers,  and  liabilitiea 
of  public  municipal  corporations,  in  respect 
to  contracts  made  by  them,  regard  must  be 
had  to  the  subject-matter  to  which  such  con- 
tracts relate,  and  the  character  in  which  the 
municipal  body  acts  in  making  them.  Where 
the  corporation  appears  in  the  character  of  a. 
mere  property  holder,  and  enters  into  a  con- 
tract with  reference  to  such  property  as  any 
private  citizen  or  other  proprietor  might  do, 
or  where  it  engages  in  an  enterprise  not  nec- 
essarily connected  with  or  growing  out  of  it» 
public  capacity,  as  a  part  of  the  local  govern- 
ment, there  all  its  rights  and  liabilities  are 
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to  be  meaenired  and  determined  by  the  same 
rules  as  govern  mere  individual  persons  or 
private  corporations,  and  it  cannot  claim  ex- 
emption or  immunity  from  the  legal  liability 
growing  out  of  its  contracts  by  reaison  of  its 
public  municipal  character."  The  cases  of 
Bailey  v.  NewYork,  3  Hill,  531,  88  Am.  Dec. 
669;  Ma^ierton  v.  Brooklyn,  7  Hill,  61,  42 
Am.  Dec.  88,  and  Western  Sav,  F,  Soc.  v. 
Philadelphia,  81  Pa.  175,  185,  72  Am.  Dec. 
730, — ^are  illustration  of  this  principle.  See, 
also,  Moodalay  v.  Ea*t  India  Go,,  1  Bro.  Ch. 
469.  The  same  cases  recognize  a  distinction 
between  the  rights  and  liabilities  of  munic- 
ipal corporations,  growing  out  of  contracts 
made  by  them  in  their  private  capacity,  as 
property  holders,  and  those  which  arise  out 
of  the  exercise  of  powers  intrusted  to  them  in 
their  municipal  character,  exclusively  for 
public  purposes,  with  regard  to  which  courts 
iiave  no  power  to  review  or  control  their 
acts,  unless  they  transcend  the  limits  of  their 
delegated  powers.  In  the  case  of  Brick 
Pre^.  C7iureh  v.  l^ew  York,  5  Cow.  538, 
which  was  an  action  by  the  church  against 
the  city  upon  a  covenant  for  quiet  enjoyment, 
the  corporation  had  conveyed  lands  to  the 
plaintiil  for  the  purpose  of  a  church  and  cem- 
etery, with  a  covenant  for  quiet  enjoyment. 
Afterwards  the  corporation,  in  the  exercise 
of  a  power  delegated  to  it  by  an  act  of  the 
legislature,  passed  a  by-law  prohibiting  the 
use  of  the  lands  as  a  cemetery.  It  was  held 
that  this  was  not  a  breach  of  the  covenant 
which  entitled  the  plaintiff  to  damages,  but 
was  a  repeal  of  the  covenant.  It  was  held 
that  a  municipal  corporation  cannot,  by  con- 
tract, abridge  its  legislative  powers.  It  was 
also  held  that  the  contractor  was  entitled  to 
recover  any  damages  which  he  had  actually 
sustained  by  reason  of  the  contract,  while  it 
was  operative  and  in  force,  but  not  damages 
on  account  of  profits  which  he  might  have 
made  under  the  contract  if  he  had  been  per- 
mitted to  go  on  with  the  work.  It  is  per- 
fectly well  settled  that  a  municipal  corpora- 
tion has  a  right  to  abandon  any  public 
improvement,  and  repeal,  at  its  pleasure,  any 
ordinance  providing  for  the  same ;  and  prop- 
erty owners  cannot  compel  it  to  take  and  pay 
for  property  condemned  for  such  purpose. 
The  right  of  repeal  is  unquestionable :  but 
if,  in  the  exercise  of  this  undoubted  right, 
injury  is  inflicted  upon  the  property  holder, 
he  can  recover  damages  by  action  at  law.  It 
has  even  been  held  that  an  unreasonable  de- 
lay in  repealing  the  ordinance  will  give  a 
cause  of  action,  if  injury  ensue,  or  an  un- 
reasonable delay  by  the  city  in  determining 
whetlier  it  would  take  the  property  con- 
demned. Oraff  V.  Baltimore,  10  Md.  544 ; 
Morris  v.  Baltimore,  44  Md.  606;  Baltimore 
V,  Musgrave,  48  Md.  272.  In  Newton  v.  Ma- 
honing  County  Comrs,  of  Ohio,  100  U.  8.  548, 
25  L.  ed.  710,  the  legislature  of  Ohio  had 

Sisscd  an  Act  establishing  the  county  seat  of 
ahoning  county  at  Canfleld,  and  oroviding 
that,  before  it  should  be  considered  perma^ 
nently  established  at  that  place,  the  proprie- 
tors or  citizens  thereof  should  give  bond, 
with  sufficient  security,  payable  to  the  com- 
missioners of  the  new  county,  thereafter  to 
he  elected  for  the  sum  of  $5,000  to  be  ap- 
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plied  on  the  erection  of  public  buildings  for 
the  county ;  and  that  the  citizens  of  Canfield 
should  also  donate  a  suitable  lot  of  ground 
for  the  erection  of  public  buildings.  The 
bond  was  given  as  required,  a  suitable  lot 
of  ground  was  conveyed  to  the  county,  and 
the  citizens,  at  a  cost  of  more  than  $10,000, 
erected  on  the  lot  a  commodious  court-house, 
suitable  for  the  transaction  of  the  public 
business,  which  the  commissioners  accepted, 
in  full  satisfaction  of  the  bond,  and  as  full  a 
compliance  with  the  Act,  and  thence  forward 
Canfield  became  the  county  seat.  Nearly 
thirty  years  afterwards  the  legislature  passed 
a  statute  for  the  removal  of  the  county  seat  to 
Toungstown.  On  a  petition  for  an  injunction 
to  restrain  the  county  commissioners  from 
removing  the  county  seat,  one  of  the  ques- 
tions was  whether  it  was  competent  for  the 
state  to  enter  into  such  a  contract  as  was  al- 
leged to  have  been  made.  The  supreme  court 
held  that  although  there  were  cases  in  which 
a  state  mieht  lay  aside  its  sovereignty,  and 
contract  like  an  individual,  and  be  bound  ac- 
cordingly, it  could  make  no  contract,  and 
pass  no  irrepealable  law,  about  "government- 
al subjects.^  Speaking  of  the  Dartmouth  Col- 
lege  Cage,  it  said :  "The  principle  there  laid 
down,  and  since  maintained  in  the  cases 
which  have  followed  and  been  controlled  by 
it,  has  no  application  where  the  statute  in 
question  is  a  public  law,  relating  to  a  public 
subject  within  the  domain  of  the  general 
legislative  power  of  the  state,  and  involving 
the  public  rights  and  public  welfare  of  the 
entire  community  affected  by  it.  The  two 
classes  of  cases  are  separated  by  a  broad  line 
of  demarcation."  And  in  a  subsequent  part 
of  the  opinion,  speaking  of  legislative  acta 
concerning  public  interest-s,  the  court  said  : 
"Every  succeeding  legislature  possesses  the 
same  jurisdiction  and  power  with  respect  to 
them  as  its  predecessors.  The  latter  have  the 
same  power  of  repeal  and  modification  which 
the  former  had  of  enactment, — neither  more 
noteless.  All  occupy  in  this  respect  a  foot- 
ing of  perfect  equality.  This  must  nec- 
essarily be  so,  in  the  nature  of  things.  It  is 
vital  to  the  public  welfare  that  each  one 
should  be  able  at  all  times  to  do  whatever 
the  varying  circumstances  and  present  ex- 
igencies touching  the  subject  involved  may 
require.  A  different  result  would  be  fraught 
with  evil."  In  lUinois  Cent.  R,  (Jo.  v.  lU 
linois,  146  U.  S.  887,  86  L.  ed.  1018,  the  legis- 
lature of  Illinois,  by  an  Act  passed  in  1869, 
had  granted  to  the  Illinoin  Central  Railroad 
Company  all  tlte  right  ami  title  of  the  state 
of  Illinois  to  submerged  lands  constituting 
the  bed  of  Lake  Michigan,  for  the  distance 
of  a  mile  into  the  lake.  It  was  stipulated 
that  the  railroad  company  should  oaf  to  the 
state  7  per  cent  of  the  gross  receipts  from  the 
use,  profits,  and  leases  of  the  lands  granted, 
or  the  improvements  thereon,  or  that  might 
be  made  thereon,  and  that,  in  conjunction 
with  three  other  railroad  companies,  (to 
whom  grants  were  made  in  the  same  Act,)  it 
should  pay  $800,000  to  the  city  of  Chicago 
in  installmente  of  $200,000  each.  The  first 
installment  of  $200,000  was  tendered  by  the 
four  companies,  but  was  refused  by  the  city. 
The  railroad  company  erected  piers  and  ex- 
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pended  a  large  sum  of  money  in  the  improve-  [ 
ment  of  the  property  granted  by  the  act  of 
the  legislature.  In  1878  the  legislature  of 
Illinois  repealed  the  act  making  this  grant. 
The  question  for  the  court  was  whether  the 
repealing  act  was  valid.  It  was  held  to  be 
valid.  In  the  course  of  its  opinion  the  su- 
preme court  said  that  the  ownership  of  lands 
lying  under  the  navigable  waters  of  the  Great 
Lakes,  and  the  dominion  and  sovereignty  over 
them,  resided  in  the  states  within  whose 
limits  they  were  included ;  that  a  state  could 
not  abdicate  its  general  control  over  such 
lands ;  th  it  such  abdication  was  not  consistent 
with  the  exercise  of  that  trust  which  requires 
the  government  of  the  state  to  preserve  such 
waters  for  the  use  of  the  public;  that  this 
trust  could  be  discharged  only  by  the  man- 
agement and  control  of  the  property,  and 
could  not  be  relinquished  by  a  transfer  of  it ; 
that  the  control  of  the  soil  and  beds  of  navi- 
gable waters  was  held  by  the  people  in  trust 
for  their  common  use,  and  of  common  right, 
as  an  incident  to  their  sovereignty ;  that  the 
legislature  could  not  give  away  nor  sell  the 
discretion  of  its  successors  in  respect  to  mat- 
ters, the  government  of  which,  from  the  very 
nature  of  things,  must  vary  with  varying  cir- 
cumstances ;  that  every  legislature  must  at 
the  time  of  its  existence  exercise  the  power 
of  the  state  in  the  execution  of  the  trust  de- 
volved upon  it ;  and  that  there  could  be  no 
irrepealable  contract  in  a  conveyance  of  prop- 
erty by  a  grantor  in  disregard  of  a  public 
trust,  under  which  he  was  bound  to  hold  and 
manage  it.  The  decree  was  that  such  por- 
tions of  the  piers  erected  by  the  railroad  com- 
pany should  be  removed  as  extended  beyond 
the  point  where  the  navigable  waters  of  the 
lake  commenced.  In  1850  the  Legislature  of 
Illinois  had  given  the  railroad  company  a 
right  of  way  200  feet  in  width,  but  enacted 
that  it  should  not  make  a  location  of  its  tracks 
within  any  city  without  the  consent  of  the 
common  council.  The  common  council  of 
Chicago,  in  1852,  gave  its  consent,  upon  cer- 
tain terms,  to  the  construction  of  the  track 
within  the  limits  of  the  city,  and  along  the 
margin  of  the  lake ;  and  the  track  was  locat- 
ed, and  the  road  constructed.  The  case  in- 
volved no  question  in  reference  to  the  occupa- 
tion and  use  of  this  track,  and  no  question 
of  the  kind  was  decided.  We  may  mention 
another  case  which  has  bearing  on  the  present 
one.  In  Gossder  v.  Qeorgetown^  19  U.  S.  6 
Wheat.  593,  5  L.  ed.  839,  it  appeared  that 
the  corporation  of  Georiretown  had  passed  an 
ordinance  by  which  it  was  enactai  that  a 
level  and  graduation  which  had  been  made 
for  certain  streets  should  be  binding  on  the 
corporation,  and  all  other  persons  whomso- 
ever, and  be  forever  thereafter  regarded  in 
making  Improvements  on  said  streets.  The 
plaintiff  owned  lots  on  one  of  these  streets, 
and  made  improvements  on  them  according 
to  the  graduation  which  had  been  made ;  and 
afterwards  the  corporation  passed  another  or- 
dinance, directing  the  level  and  graduation 
of  this  street  to  be  altered.  In  consequence 
of  this  alteration  it  became  necessary  to  cut 
<iown  the  street  in  front  of  the  plaintiff's 
liouse.  The  question  was  whether  the  repeal  - 
i ng  ord  inance  was  valid.    The  court  said :  *'  It 
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cannot  be  disguised  that  a  promise  is  held 
forth  to  all  who  should  build  on  the  grail u- 
ated  streets  that  the  graduation  should  be 
made  unalterable. "  The  repeal ing  ordinance 
was,  however,  held  valid.  The  ground  was 
that  the  corporation  of  Oeorgetown  could  not 
make  a  contract  which  should  operate  so  as 
to  bind  its  legislative  capacities  forever 
thereafter.  Dillon  on  Municipal  Corpora- 
tions, (4th  ed.  §  97)  sums  up  the  doctrine  in 
these  words,  and  cites  a  very  large  number 
of  authorities:  ** Powers  are  conferred  upon 
municipal  corporations  for  public  purposes; 
and  as  their  legislative  powers  cannot,  as  we 
have  just  seen,  be  delegated,  so  they  cannot, 
without  legislative  authority,  express  or  im* 
plied,  be  Mrgained  or  bartered  away.  Such 
corporations  may  make  authorized  contracts, 
but  they  have  no  power,  as  a  party,  to  make 
contracts  or  pass  by-laws,  which  shall  cede 
away,  control,  or  embarrass  their  legislative 
or  governmental  powers,  or  which  shall  dis- 
able them  from  performing  their  public 
duties." 

The  application  of  these  principles  to 
the  present  case  will  be  apparent  when  we 
have  considered  with  particularity  the  re- 
pealing ordinance,  and  the  circumstances  un- 
der which  it  was  passed.  The  ordinance 
makes  the  following  recital :  "'  Whereas,  by 
a  provision  in  section  1  of  Ordinance  No.  23, 
approved  April  8,  1891,  and  entitle  *An  or- 
dinance to  authorize  the  construction  of  city 
passenger  railway  tracks  by  the  North  Ave- 
nue Railwav  Company  on  North  avenue, 
from  McCullom  street  to  Guilford  avenue, 
and  thence  on  Qui  If  ord  avenue  and  North 
street  to  Lexington  street,  and  thence  on  Lex- 
ington street  to  Charles  street,  and  on  North 
street  to  the  north  side  of  Fayette  street, '  the 
North  Avenue  Railway  Company  of  Balti- 
more city  was  authorized  and  licensed  to  lay 
down  and  construct  double  iron  railway 
tracks  for  the  purposes  of  its  business  oa 
divers  streets  oi  the  city,— among  others,  on 
Lexington  street,  between  North  street  and 
Charles  street ;  and  whereas,  it  appears  to  the 
mayor  and  city  council  of  Baltimore  that  the 
public  safety  and  convenience,  and  the  prop- 
er regulation  of  the  use  of  the  streets,  re* 
quire  that  there  shall  not  be  more  than  one 
iron  railway  track  laid  down,  constructed, 
maintained,  or  used  on  said  portion  of  Lex- 
ington street;  and  whereas,  the  president 
and  oUier  officers  of  the  said  North  Avenue 
Railway  Companv  knew  before  any  expense 
was  incurred  by  the  said  company,  or  before 
any  portion  of  the  work  of  laying  said  tracks 
on  said  portion  of  Lexington  street  had  beea 
done,  that  in  the  judgment  of  the  mayor  and 
city  commissioner  the  laying  of  a  double  set 
of  iron  railway  tracks  on  said  portion  of 
Lexington  street  would  be  detrimental  to  the 
public  interest,  and  that  the  city's  solicitor 
had  given  the  opinion  that  the  mayor  and 
city  council  had  full  power  to  alter  or  revoke 
the  authority  given  by  said  section  1  of  Or- 
dinance 23  of  April  8,  1891,  to  lay  double 
iron  railway  tracks  on  said  portion  of  Lex- 
ington street,  and  that  the  mayor  would  on 
the  earliest  practicable  occasion  recommend 
the  passage  of  an  ordinance  altering  and  re- 
voking the  authority  to  lay  such  double  iron 
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railway  tracks  on  said  portion  of  Lexinirton 
street.       Douglas  street  has  recently    f)een 
opened  and  extended  so  as  to  connect  with 
Lexington,  and  make  a  thoroughfare  from  the 
western  extremity  of  the  city  to  the  eastern. 
The  cost  of  this  improvement,  including  pay- 
ing, will  be  about  $600,000.     There  is  no 
street  between  Lexington  and  the  water  on 
the  south  which  is  not  obstructed,  in  some 
part  of  it,  by  railway  tracks,  and  none  nearer 
than  Eager,  on  the  north,   (nine  blocks  dis- 
tant,) which  can  be  used  as  a  thoroughfare 
from  the  western  to  the  eastern  part  of  the 
citj.     The  city  hall  is  at  the  southeastern 
comer  of  North  and  Lexington  streets;  and 
on   Lexington,  between  North  and   Calvert 
streets,   are   the  fire    engine  house  No.   4, 
and  the  office  of  the  liquor  license  board,  on 
the  north  side,  and  on  the  south  side  is  the 
Unit^  States  post-office  building,  in  which 
are  the  rooms  of  the  United  States  court  and 
the  internal  revenue  office.     Between  Calvert 
and  St.  Paul  are  the  court-house  of  the  city, 
with  its  principal  entrance  on  Lexington,  and 
the  recotd  office ;  and  the  other  buildings  be- 
tween Calvert  and  Charles  are  principally 
used  for  offices  of  lawyers  and  real -estate 
brokers.     By  measurements  it  is  shown  that 
fhe  distance  between  the  overhanging  sides 
of  the  cars  and  the  gutter  on  the  south  side 
of  Lexington  street,   between  Charles  and 
Calvert,  will  vary  from  4  feet  7  inches  to  8 
feet  8  inches,  and  on  the  north  side  it  yaries 
from  4  feet  7  inches  to  8  feet  4  inches ;  and 
between   Calvert  and  North  streets,  on  the 
south  side,  the  side  of  the  car  will  project  1 
inch  oyer  the  outside  edge  of  the  gutter,  and 
on  the  north  side  it  will  vary  from  8  feet  2 
inches  to  8  feet   10   inches.     Measurements 
were  also  made  of  different  yehicles,  ranging 
from  the  large  furniture  van  to  the  small 
one-horse  carria/re,  and  it  was  found  that  they 
measured  from  8  feet  4  inches,  for  the  largest, 
to  6  feet  1  inch,  for  the  smallest.     The  max- 
imum rate  of  speed  allowed  for  the  cars  on 
this  part  of  the  track  is  ten  miles  an  hour. 
The  distance  from  North  to  Charles  streets 
being  1, 100  feet,  if  the  cars  ran  at  half  the 
permitted  speed  they  will   pass  over  this 
space  in  2^  minutes.     And  it  is  stated  in  the 
bill  of  complaint  that  at  certain  hours  of  the 
day  it  will  be  ''necessary  to  run  cars  on  Lex- 
ington street  at  intervals  of  three  or  two  min- 
Qtes,  and  sometimes  at  an  interval  of  one 
minute,  apart."    It  must  be  very  obvious 
that  the  existence  of  these  tracks  is  incom- 
patible with  the  use  of  this  part  of  the  street 
as  a  driveway.    The  control  of  the  city  over 
the  streets,  is  attended  with  the  duty  of  pre- 
serving them  for  their  legitimate  purposes. 
They  are  intended  for  the  passage  of  the  peo- 
ple oyer  them  on  foot,  on  horseback,  ana  in 
vehicles,  on  their  various  occasions  of  busi- 
ness, convenience,  and  pleasure.     It  is  not 
competent  for  the  city  to  defeat  the  primary 
porpuses  for  which  they  were  dedicated  to 
the  public  use.     They  are  highways,  and 
must  be  maintained  as  highways,  so  long  as 
they  are  kept  in  existence.     The  power  over 
the  streets  is  held  on  the  same  trusts  as  the 
other   legislative  powers  conferred  on  the 
mayor  and  city  council.    It  is  intended  to  be 
used  for  the  purpose  of  preserving  them  in 

20L.R.A. 


the  character  of  streets  in  such  condition  as 
may  be  most  suitable  for  the  public  use.  It 
is  of  incalculable  importance  to  the  public 
interest,  and  there  can  be  no  more  reason  to 
suppose  that  the  city  can  abridge  or  surrender 
this  legislative  power  than  any  other.  In  the 
state  of  New  York,  where,  as  we  have  seen, 
a  railroad  company  may,  by  the  constitution 
and  statutes,  acquire  an  estate  in  perpetuity 
in  the  streets,  it  is  held  that  statutes  author- 
izing telegraph  companies  to  erect  and  con- 
struct the  necessary  fixtures  for  their  lines 
upon  public  streets  could  be  repealed  after 
the  fixtures  had  been  erected.  American 
Rapid  TeUg.  Co.  v.  HeM,  125  N.  T.  641,  13 
L.  R.  A.  454.  We  will  quote  from  the 
opinion  of  the  court:  ''The  people  of  tlie 
state  do  not  own  the  streets,  and  the  only  au- 
thority the  legislature  has  over  them  is  to 
deal  with  them  as  streets,  and  to  regulate 
their  use  as  streets  for  public  purposes ;  and 
by  these  acts  it,  in  effect,  determined  that 
one  of  the  purposes  for  which  the  streets 
could  be  used  was  the  erection  of  poles  and 
stringing  of  wires  for  the  business  of  tele- 
graphing, and  that  that  was  a  public  use  not 
inconsistent  with  the  use  of  the  streets  for 
general  street  purposes.  These  were  general, 
public,  legislative  acts,  in  the  exercise  of 
the  police  power  of  the  state,  and  therefore 
they  were  not  beyond  the  reach  or  touch  of 
future  legislation.  The  legislature  did  not 
intend  to  devest  itself,  and  could  not  devest 
itself,  of  its  control  over  the  streets  for  the 
public  welfare,  and  we  must  infer  from  the 
language  used  that  it  did  not  intend  to  bind 
itself  by  an  irrevocable  grant.  If,  therefore, 
these  acts  are  to  be  construed  as  merely  con- 
ferring a  license  which  has  been  acted  upon 
by  the  plaintiff,  the  legislature  could  revoke 
the  license,  or  modify  it,  in  any  way  or  at 
any  time,  when  the  public  interest  might  re- 
quire it. "  If  an  ordinance  cannot  be  repealed 
which  will  reduce  Lexington  street  to  the 
condition  which  we  have  described,  then, 
truly,  the  city  council  have  lost  all  control 
over  the  streets,  and  have  renounced  their 
legislative  power;  and  it  will  be  demon- 
strated that  they  have  the  power  to  destroy 
their  utility  for  the  legitimate  purposes  of 
streets,  and  to  convert  them  into  places  of 
extreme  peril  to  life  and  limb,  but  not  the 
power  to  keep  them  in  a  condition  suitable 
for  their  ordinary  use  as  highways.  Our 
municipal  governments  were  not  instituted 
for  the  purpose  of  making  any  such  re- 
sult possible.  The  repealing  ordinance  was 
passed  because,  as  stated  in  the  preamble,  the 
city  council  thought  that  it  was  required  by 
^  the  public  safety  and  convenience,  and  the 
proper  regulation  of  the  use  of  the  streets.  ** 
These  considerations  for  the  repeal  were  with- 
in their  legislative  judgment  and  discretion, 
and  the  evidence  shows  that  the  ordinance  has 
^'a  real  and  substantial  relation**  to  the  ob- 
jects proposed.  It  is  therefore  not  subject  to 
supervision  or  review  by  the  courts.  This 
legislative  authority  over  the  streets,  dele- 
gated to  the  city,  is  sometimes  classified  as 
belonging  to  the  police  power,— that  is  to 
say,  that  great  power  which  embraces  the 
protection  of  life,  limb,  health,  and  prop- 
erty, and  the  promotion  of  the  public  peace 
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and  safety.  It  is  a  high,  conseryative  power* 
of  the  utmost  importance  to  the  existence  of 
^ood  government.  It  has  been  most  emphat- 
ically  declared  by  the  Supreme  Court  of  the 
United  States,  on  several  occasions,  that  a 
state  cannot  limit  its  exercise  of  this  power 
by  contract,  or  in  any  other  way.  Some  of 
the  best  known  and  most  striking  cases  are 
atom  V.  Mississippi,  101  U.  S.  814,  25  L.  ed. 
1079 ;  Boston  Beer  Go.  v.  Massachusetts,  97  U. 
R.  25,  24  L.  ed.  989,  and  Northwestem  Fer- 
tilizing Co.  V.  ffydA  Park,  97  U.  S.  659,  24 
L.  ed.  1036.  But,  supposing  this  designa- 
tion not  to  be  appropriate  in  the  present  in- 
stance, the  name  given  to  the  power  is  of  no 
importance.  It  is  expressly  conferred  by  the 
legislature. 

Although  the  city  had  a  right  to  repeal 
this  ordinance,  it  would  have  been  obliged 
to  make  compensation  to  the  railroad  com- 

Eany  if  the  expense  of  laying  the  tracks  on 
exington  street  had  been  reasonably  in- 
curred in  reliance  on  Ordinance  No.  23.  The 
cases  which  we  have  already  cited  show  the 
opinion  of  this  court  on  this  subject.  But 
the  tracks  were  laid  on  Lexington  street 
after  the  mayor's  objection  to  a  double  track 
was  made  known  to  the  president  of  the  rail- 
road company.  The  work  was  commenced 
on  the  3 1  St  of  October,  but  it  was  suspended 
the  sumo  day  before  the  tracks  were  located. 
On  the  3d  of  November  an  interview  took 
place  between  the  mayor  and  the  president 
of  the  railroad  company,  in  which  the  mayor 
stated  his  objections  to  a  double  track.  The 
Baltimore  Sun  of  the  next  day  contained  a  de- 
tailed statement  of  the  mayor's  reasons  for 
his  opposition  to  the  double  tracks.  After 
the  interview  with  the  mayor  the  work  was 
pressed  forward  with  extraordinary  vigor. 
On  the  8Lh  of  November  the  mayor  and  city 
solicitor  each  wrote  a  letter  to  the  president, 
informing  him  that  at  the  tirst  meeting  of  the 
city  council  an  ordinance  would  be  submitted 
to  prohibit  the  laying  of  the  double  track. 
After  the  receipt  of  these  letters  by  the  pres- 
ident the  work  of  laying  the  double  track 
was  continued  night  and  day,  without  inter- 
mission, until  it  was  completed.  The  general 
manager  of  the  railroad  testified  that  he  did 
not  know  that  there  had  ever  been  any  con- 
struction work  done  in  the  city  at  night,  ex- 
cept what  was  done  on  Lexington  street. 
Lexington  street  had  not  been  reached  in  the 
regular  course  of  the  construction  of  the  road. 
The  elevated  structure  on  North  street  had 
not  been  completed,  nor  had  the  tracks  been 
laid  on  North  street  south  of  Saratoga,  and 
no  preparation  had  been  made  for  laying 
them ;  and  at  the  time  the  testimony  was  taken 
in  the  cause  this  elevated  structure  was  not 
completed,  work  being  in  progress  at  the 
north  end  near  Eager  street,  nor  had  any  prep- 
aration been  made  for  laying  the  tracks  on 
North  street  south  of  Saratoga.  Saratoga  is 
une  block  north  of  Lexington,  and  is  the 
street  at  which  the  elevated  structure  is  to 
terminate,  at  its  southern  extremity.  We  do 
not  see  how,  in  any  way,  the  city  can  be  held 
responsible  for  the  expense  incurred  under 
these  circumstances  by  the  construction  of 
•^  Lexington  street  tracks.  To  say  the 
the   expense   was   unnecessarily    in- 
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curred,  after  full  knowledge  of  the  purpose 
on  the  part  of  the  mayor  to  recommend  tLe 
passage  of  the  repealing  ordinance  so  soon  as 
it  could  be  effected.  The  ordinance  w:is 
promptly  passed  as  soon  as  the  city  couiicil 
met. 

Considerable  comment  was  made  on  the 
rights  of  way  enjoyed  by  other  passenger 
railway  companies,  and  the  supposed  un- 
favorable effect  on  their  interests  of  a  decision 
in  favor  of  the  city.  We  may  sav,  once  for 
all,  that  we  are  dealing  only  with  the  case 
before  us.  Franchises  and  privileges  ^mnt^-d 
by  the  legislature  cannot  be  annulled  by  an 
ordinance  of  the  mayor  and  city  counci  1.  We. 
hold  that  Ordinance  No.  23  did  not  vest  in 
the  Lake  Roland  Company  an  irrevocable 
right  in  the  streets.  It  is  our  most  solemn 
duty  to  protect  vested  rights ;  and  that  duty 
we  mean  to  perform,  to  the  extent  of  our 
ability,  by  the  exertion  of  all  the  powers 
conferred  upon  us  by  the  constitution  and  the 
laws.  As  to  other  matters  involved,  the 
city's  liability  for  damages,  as  above  de- 
clared, will  secure  justice  to  those  who  may 
have  incurred  expense  on  the  faith  of  priv- 
ileges duly  granted. 

The  bill  of  complaint  in  this  case  prayed 
for  an  injunction  to  restrain  the  city  au- 
thorities from  removing  the  tracks  on  Lexing- 
ton street.  The  circuit  court  of  Baltimore 
city  passed  a  pro  forma  decree  dismissing  the 
bill,  with  costs.    It  must  be  affirmed. 

Decree  affirmed,  toith  eostt, 

Alvey,  OA.  J.,  agrees  that  the  repealing 
ordinance  is  valid,  but  does  not  think  it  nec- 
essary to  express  an  opinion  on  some  of  the 
questions  discussed  in  the  opinion. 

A  petition  for  rehearing  was  subsequently 
filed  in  respect  to  which  Alvey*  Ch,  «/.,  on 
April  19,  1893,  delivered  the  following  opin- 
ion: 

When  this  case  was  originally  decided  by 
this  court  I  fully  concurrei  in  the  conclusion 
arrived  at.  that  it  was  competent  for  the 
mayor  and  city  council  of  Baltimore  to  oass 
the  repealing  or  restrictive  ordinance.  No. 
1,  approved  November  18,  1892,  limiting 
the  appellant  company  to  the  use  of  a  single 
track  for  its  road  on  Lexington  street,  be- 
tween North  and  Charles  streets,  and  requir- 
ing it  to  remove  the  double  tracks,  as  by  the 
ordinance  directed;  and,  after  careful  con- 
sideration of  the  reasons  assigned  by  the  ap- 
pellant for  a  rear^ument  of  the  case,  I  remain 
of  my  former  opinion.  The  grounds  of  my 
judgment  are  briefly  these: 

The  mayor  and  city  council,  by  statutory 
provision,  are  invested  with  express  au- 
thority "to  regulate  the  use  of  the  streets, 
lanes,  and  alleys  of  the  city  by  railway  or 
other  tracks;"  and  this,  as  I  understand  it, 
is  but  an  amplification  of  their  general  power 
over,  and  right  and  duty  to  regulate  and 
maintain,  the  streets  and  other  highways  of 
tlie  city  for  the  use  of  the  public.  It  is  quite 
clear  that  the  Act  of  1892,  chap.  112,  has  in 
no  manner  devested  the  mayor  and  city  coun- 
cil of  their  power  over  the  streets  of  the  city 
upon  which  the  tracks  of  the  appellant  may 
be  laid,  but,  on  the  oontraiy,  that  statute  is 
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earcful  to  reserre  to  the  city  **  the  same  power 
and  control  hereafter  in  reference  to  the  en- 
forcement, amendment,  or  repeal  of  said  or- 
-di nance  as  it  has  or  would  have  in  respect 
to  any  ordinance  passed  under  its  general 
powers."    The  ordinance  referred  to  m  this 
act  is  Ordinance  No.  23,  approved  April  H, 
1^91,   under  which  the  authority  was  first 
obtained  from  the  city  to  lay  railway  tracks 
on  Lexington  street,  and  which  was  confirmed 
by  the  Act  of  the  Qeneral  Assembly  of  1892, 
chap.    112,  with  the  reservation  just  stated. 
This  power  to  maintain  and  regulate  the  use 
of  the  streets  of  the  city  is  a  trust  for  the 
benefit  of  the  general  public,  and  the  primary 
use  of  the  streets  is  not,  by  any  means,  that 
of  f  urn ish i  n g  tracks  for  street  rai  1  ways.    The 
mayor  and  city  council  cannot  devest  them- 
selves of  this  trust,  nor  can  they  so  restrict 
their  power  over  the  streets  as  to  defeat, 
or  seriously  impair,  the  beneficial  enjoyment 
of  the  streets  by  the  public,  in  the  ordinary 
and  usual  modes  of  passage  thereon.     The 
power  vested  in  them  in  respect  to  the  streets 
IS  of  a  legislative  character;  and  they  can 
neither    restrict  themselves  nor   their  suc- 
cessors, by  any  irrepealable  ordinance,  in  the 
exercise  of  such  power  over  the  streets,  ex- 
cept it  be  by  the  express  authority  of  the 
legislature  of  the  state.     The  power  is  a  con- 
tinuing one,  to  be  exercised  whenever  the 
public  needs  may  require  it;  and  hence  the 
power  to  regrade  and  improve  the  streets  from 
time  to  time  must  remain  subject  to  the  judg- 
ment and  discretion  of  the  legislative  branch 
of  the  municipal  government.     But   if  the 
contention  of  the  appellant  could  be  main- 
tained, the  streets  on  which  railway  tracks 
are   once   laid  might,    and   most  generally 
would,  pass  out  or  the  control  of  municipal 
authority ;  for,  however  imi>royident  or  reck- 
less might  be  the  grant  of  privileges  to  street- 
Tail  way  companies,  or  however  much  their 
tracks  might  obstruct  the  use  of  the  streets 
by  the  general  public,  perpetual   easements 
of  servitudes  would  be  created  in  the  streetii, 
and  the  municipal  authorities  would  be  pre- 
cluded   from  the  exercise  of  the  ordinary 
power  of  changing  grades  or  making  other 
improvements  of  streets  that  might  materi- 
ally interfere  with  the  tracks  or  the  operation 
of  the  road,  though  public  necessity  for  such 
improvement  might  be  never  so  urgent ;  and 
in  such  case  the  only  means  of  reclaiming 
the  street  to  the  absolute  control  of  the  city 
authorities,  and  to  the  general  public  use, 
would  be  by  a  resort  to  the  power  of  eminent 
domain.     But  in  this  case,  to  say  nothing  of 
the  general  indefeasible  nature  of  the  legis- 
lative power  vested  in  the  mayor  and  city 
eonncil  in  respect  to  the  streets,  the  express 
statutory  reservation  of  the  power  to  regulate 
the  use  of  the  streets  by  railways  secures  to 
the  mayor  and  city  council  the  paramount 
right,  at  all  times,  to  control  the  street,  and 
to  determine  that  no  more  than  a  single  track 
shall  be  maintained  thereon. 

I  am  aware  that  it  may  be  urged— and  in- 
deed it  has  been  urged  here,  and  it  consti- 
tutes the  full  strength  of  the  appellant's 
case — that,  upon  the  principles  that  I  have 
stated  as  the  ground  of  my  judgment,  there 
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would  be  no  sufficient  protection  to  the  prop- 
erty rights  in  a  street  railway.  But  1  am  far 
from  saying  that  such  property  ri&:hts  are  not 
entitled  to  protection.  If,  in  reliance  upon 
a  valid  ordinance,  a  railway  company,  in 
good  faith,  and  without  notice  that  the  au- 
thority is  about  to  be  modified  or  withdrawn, 
has  laid  its  tracks  in  the  street  of  a  city,  and 
the  municipal  authorities  afterwards  con- 
clude that  the  ffrant  of  the  privilege  was  im- 
provident, or  detrimental  to  the  public,  and 
require  the  tracks  to  be  removed,  this  can 
be  enforced  only  upon  principles  of  fair  in- 
demnity to  the  company.  This  is  in  accord- 
ance with  a  well-established  principle  in  the 
case  of  an  executed  license,  where  to  entitle 
the  licensor  to  revoke  the  license  and  to  be 
restored  to  his  former  rights,  he  must  do 
justice  to  the  licensee,  by  indemnifying  him 
for  the  expense  which  he  has  reasonably  in- 
curred under  the  license,  but  not  for  pro- 
spective profits  that  might  be  realized.  This 
measure  of  indemnity  the  principles  of  jus- 
tice would  seem  to  require  in  such  case  as  I 
have  just  stated.  See  Addisan  v.  jBacA;,  9 
Gill,  221,  41  Am.  Dec.  421. 
The  recent  case  of  8L  Louis  v.  Western  Union 
Tdeg.  Go.,  148  U.  S.  92,  37  L.  ed.  380,  147 
U.  S.  469,  37  L.  ed.  — ,  made  the  ground  for 
the  present  application  for  reargument,  is 
supposed  to  be  quite  decisive  of  this  case,  in 
support  of  the  contention  of  the  appellant. 
That  case  was  decided  by  the  supreme  court 
after  the  argument  of  this  case,  and  the  opin- 
ion was  not  brought  to  our  attention  until 
after  the  opinion  in  this  case  was  filed.  But, 
upon  careful  examination  of  the  opinion  of 
the  supreme  court  as  delivered  by  Mr,  Justice 
Brewer,  I  fail  to  perceive  in  what  respect  it 
can  be  regarded  as  having  any  decisive  ap- 
plication to  this  case.  That  case  is  not  like 
the  present  in  any  material  respect.  It  was 
a  proceeding  to  enforce  the  collection  of  a 
spec  i  fix  tax  or  rental  assessed,  under  an  or- 
dinance of  the  city  of  St.  Louis,  upon  each 
of  a  number  of  telegraph  poles  of  the  defend- 
ant, erected  along  the  streets  of  the  city  ;  and 
the  right  to  enforce  the  collection  of  such 
tax  or  rental  was  denied  by  the  defendant 
company  upon  the  ground  that  such  tax  or 
rental  was  a  mere  privilege  or  license  tax 
for  the  privilege  of  carrying  on  its  business 
in  the  city,  and  that  the  assessment  and  at- 
tempted enforcement  and  collection  of  such 
tax  were  acts  in  violation  of  article  1,  §  8, 
pars.  8,  7,  of  the  Constitution  of  the  United 
States.  This  defense  was  not  sustained  by 
the  court.  It  is  true  the  defendant,  as  an  ad* 
ditional  defense,  contended  that  the  city,  by 
its  ordinance,  has  contracted  with  the  defend- 
ant to  permit  the  erection  of  certain  telegraph 
poles  in  the  streets  of  the  city,  in  considera- 
tion of  the  right  of  the  city  to  occupy  and 
use  the  top  cross  arms  of  any  such  poles  for 
its  own  telegraph  purposes,  free  of  charge. 
But  the  court,  upon  the  facts  of  the  case,  re- 
futed that  contention,  and  cited  and  quoted 
from  certain  state  decisions  relied  on  by  the 
defendant,  only  to  show  they  had  no  applica- 
tion to  the  case.  I  do  not  find  that  there  was 
anything  decided  in  that  case  that  supports 
the  contention  of  the  appellant  here.     Nor  do 
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and  safety.  It  is  a  hlgb,  conservative  power, 
of  the  utmost  importance  to  tlie  existence  of 
good  government.  It  has  been  most  emphat- 
ically declared  by  the  Supreme  Court  of  the 
United  States,  on  several  occasions,  that  a 
state  cannot  limit  its  exercise  of  this  power 
by  contract,  or  in  any  other  way.  Some  of 
the  best  known  and  most  striking  cases  are 
Stons  V.  Mississippi,  101  U.  S.  814,  25  L.  ed. 
1079 ;  Boston  Beer  Go,  v.  Massachusetts,  97  U. 
R.  25,  24  L.  ed.  989,  and  HcrrthuesUm  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S.  659,  24 
L.  ed.  1086.  But,  supposing  this  designa- 
tion not  to  be  appropriate  in  the  present  in- 
stance, the  name  given  to  the  power  is  of  no 
importance.  It  is  expressly  conferred  by  the 
legislature. 

Although  the  city  had  a  right  to  repeal 
this  ordinance,  it  would  have  been  obliged 
to  make  compensation  to  the  railroad  com- 

Eany  if  the  expense  of  laying  the  tracks  on 
exington  street  had  been  reasonably  in- 
curred in  rel  iauce  on  Ordinance  No.  23.  The 
cases  which  we  have  already  cited  show  the 
opinion  of  this  court  on  this  subject.  But 
the  tracks  were  laid  on  Lexington  street 
after  the  mayor's  objection  to  a  double  track 
was  made  known  to  the  president  of  the  rail- 
road company.  The  work  was  commenced 
on  the  81st  01  October,  but  it  was  suspended 
the  same  day  before  the  tracks  were  located. 
On  the  3d  of  November  an  interview  took 
place  between  the  mayor  and  the  president 
of  the  railroad  company,  in  which  the  mayor 
stated  his  objections  to  a  double  track.  The 
Baltimore  Sun  of  the  next  day  contained  a  de- 
tailed statement  of  the  mayor's  reasons  for 
his  opposition  to  the  double  tracks.  After 
the  interview  with  the  mayor  the  work  was 
pressed  forward  with  extraordinary  vigor. 
On  the  8th  of  November  the  mayor  and  city 
solicitor  each  wrote  a  letter  to  the  president, 
informing  him  that  at  the  first  meeting  of  the 
city  council  an  ordinance  would  be  submitted 
to  prohibit  the  laying  of  the  double  track. 
After  the  receipt  of  these  letters  by  the  pres- 
ident the  work  of  laying  the  double  track 
was  continued  night  and  day,  without  inter- 
mission, until  it  was  completed.  The  general 
manager  of  the  railroad  testified  that  he  did 
not  know  that  there  had  ever  been  any  con- 
struction work  done  in  the  city  at  night,  ex- 
cept what  was  done  on  Lexington  street. 
Lexington  street  had  not  been  reached  in  the 
regular  course  of  the  construction  of  the  road. 
The  elevated  structure  on  North  street  had 
not  been  completed,  nor  had  the  tracks  been 
laid  on  North  street  south  of  Saratoga,  and 
no  preparation  had  been  made  for  laying 
them ;  and  at  the  time  the  testimony  was  taken 
in  the  cause  this  elevated  structure  was  not 
completed,  work  being  in  progress  at  the 
north  end  near  Eager  street,  nor  had  any  prep- 
aration been  made  for  laying  the  tracks  on 
North  street  south  of  Saratoga.  Saratoga  is 
one  block  north  of  Lexington,  and  is  the 
street  at  which  the  elevated  structure  is  to 
terminate,  at  its  southern  extremity.  We  do 
not  see  how,  in  any  way,  the  city  can  be  held 
responsible  for  the  expense  incurred  under 
these  circumstances  by  the  construction  of 
these  Lexington  street  tracks.  To  say  the 
least,    the   expense   was   unnecessarily    in- 1 
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curred,  aft^r  full  knowledge  of  the  purpose 
on  the  part  of  the  mayor  to  recommend  the 
passage  of  the  repealing  ordinance  so  soon  as 
It  could  be  effected.  The  ordinance  wsis 
promptly  passed  as  soon  as  the  city  council 
met. 

Considerable  comment  was  made  on  the 
rights  of  way  enjoyed  by  other  passenger 
railway  companies,  and  the  supposed  un- 
favorable effect  on  their  interests  of  a  decision 
in  favor  of  the  city.  We  may  say,  once  for 
all,  that  we  are  dealing  only  with  the  case 
before  us.  Franchises  and  privileges  granted 
by  the  legislature  cannot  be  annulled  by  an 
ordinance  of  the  mayor  and  citf  counci  1.  We 
hold  that  Ordinance  No.  23  did  not  vest  in 
the  Lake  Roland  Company  an  irrevocable 
right  in  the  streets.  It  is  our  most  solemn 
duty  to  protect  vested  rights ;  and  that  duty 
we  mean  to  perform,  to  the  extent  of  our 
ability,  by  the  exertion  of  all  the  powers 
conferred  upon  us  by  the  constitution  and  tiie 
laws.  As  to  other  matters  involved,  the 
city's  liability  for  damages,  as  above  de- 
clared, will  secure  justice  to  those  who  may 
have  incurred  expense  on  the  faith  of  priv- 
ileges duly  granted. 

The  bill  of  complaint  in  this  case  prayed 
for  an  injunction  to  restrain  the  city  au- 
thorities from  removinj^  the  tracks  on  Lexing- 
ton street.  The  circuit  court  of  Baltimore 
city  passed  a  pro  forma  decree  dismissing  Uui 
bill,  with  costs.    It  must  be  afiOimed. 

Decree  affirmed,  mth  costs, 

Alvey,  Oh,  J.,  agrees  that  the  repealing 
ordinance  is  valid,  but  does  not  think  it  nec- 
essary to  express  an  opinion  on  some  of  thu 
questions  discussed  in  the  opinion. 

A  petition  for  rehearing  was  subsequently 
filed  in  respect  to  which  Alvey,  Gh,  J.,  on 
April  19,  1898,  delivered  the  following  opin- 
ion : 

When  this  case  was  originally  decided  by 
this  court  I  fully  concurred  in  the  conclusion 
arrived  at.  that  it  was  competent  for  the 
mayor  and  city  council  of  Baltimore  to  Das3 
the  repealing  or  restrictive  ordiDance,  N'o. 
1,  approved  November  18,  1892,  limiting 
the  appellant  company  to  the  use  of  a  single 
track  for  its  road  on  Lexington  street,  be- 
tween North  and  Charles  streets,  and  requir- 
ing it  to  remove  the  double  tracks,  as  by  the 
ordinance  directed ;  and,  after  careful  con- 
sideration of  the  reasons  assigned  by  the  ap- 
pellant f or  a  rear^ument  of  the  case,  I  remain 
of  my  former  opinion.  The  grounds  of  my 
judgment  are  briefly  these : 

The  mayor  and  city  council,  by  statutory 
provision,  are  invested  with  express  au- 
tiiority  "to  regulate  the  use  of  the  streets, 
lanes,  and  alleys  of  the  city  by  railway  or 
other  tracks  ;**  and  this,  as  I  understand  it, 
is  but  an  amplification  of  their  general  power 
over,  and  right  and  duty  to  regulate  and 
maintain,  the  streets  and  other  highways  of 
tlie  citv  for  the  use  of  the  public.  It  is  quite 
clear  that  the  Act  of  1892,  chap.  112,  has  in 
no  manner  devested  the  mayor  and  city  coun- 
cil of  their  power  over  the  streets  of  the  city 
upon  which  the  tracks  of  the  appellant  may 
be  laid,  but,  on  the  contrary,  that  statute  is 
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•careful  to  reserve  to  the  city  "  the  same  power 
and  control  hereafter  in  reference  to  the  en- 
forcement, amendment,  or  repeal  of  said  or- 
-dinance  as  it  has  or  would  have  in  respect 
to  any  ordinance  passed  under  its  general 
powers."  The  ordinance  referred  to  m  this 
act  is  Ordinance  No.  23,  approved  April  8, 
1891,  under  which  the  authority  was  first 
obtained  from  the  city  to  lay  railway  tracks 
on  Lexington  street,  and  which  was  confirmed 
by  the  Act  of  the  General  Assembly  of  1892, 
-chap.  113,  with  the  reservation  just  stated. 
This  power  to  maintain  and  regulate  the  use 
of  the  streets  of  the  city  is  a  trust  for  the 
benefit  of  the  general  public,  and  the  primary 
use  of  the  streets  is  not,  by  any  means,  that 
of  f  urn ishi ng  tracks  for  street  rai  1  ways.  The 
mayor  and  city  council  cannot  devest  them- 
selves of  this  trust,  nor  can  they  so  restrict 
their  power  over  the  streets  as  to  defeat, 
or  seriously  impair,  the  beneficial  enjoyment 
of  the  streets  by  the  public,  in  the  ordinary 
and  usual  modes  of  passage  thereon.  The 
power  vested  in  them  in  respect  to  the  streets 
is  of  a  legislative  character ;  and  they  can 
neither  restrict  themselves  nor  their  suc- 
cessors, by  any  irrepealable  ordinance,  in  the 
exercise  of  such  power  over  the  streets,  ex- 
cept it  be  by  the  express  authority  of  the 
legislature  of  the  state.  The  power  is  a  con- 
tinuing one,  to  be  exercised  whenever  the 
pablic  needs  may  require  it ;  and  hence  the 
power  to  regrade  and  improve  the  streets  from 
time  to  time  must  remain  subject  to  the  judg- 
ment and  discretion  of  the  legislative  branch 
of  Uie  municipal  government.  But  if  the 
contention  of  the  appellant  could  bo  main- 
tained, the  streets  on  which  railway  tracks 
are  once  laid  might,  and  most  generally 
would,  pass  out  oi  the  control  of  municipal 
authority;  for,  however  improvident  or  reck- 
less might  be  the  grant  of  privileges  to  street- 
tail  way  companies,  or  however  much  their 
tracks  might  obstruct  the  use  of  the  streets 
by  the  general  public,  perpetual  easements 
or  servitudes  would  be  created  in  the  streets, 
and  the  municipal  authorities  would  be  pre- 
cluded from  the  exercise  of  the  ordinary 
power  of  changing  grades  or  making  other 
improvements  of  streets  that  might  materi- 
ally interfere  with  the  tracks  or  the  operation 
of  the  road,  though  public  necessity  for  such 
improvement  might  be  never  so  urgent ;  and 
in  such  case  the  only  means  of  reclaiming 
the  street  to  the  absolute  control  of  the  city 
authorities,  and  to  the  general  public  use, 
would  be  by  a  resort  to  me  power  of  eminent 
domain.  But  in  this  case,  to  say  nothing  of 
the  general  indefeasible  nature  of  the  legis- 
lative power  vested  in  the  mayor  and  city 
council  in  respect  to  the  streets,  the  express 
•tatntory  reservation  of  the  power  to  regulate 
the  use  of  the  streets  by  railways  secures  to 
the  mayor  and  city  council  the  paramount 
right,  at  all  times,  to  control  the  street,  and 
to  determine  that  no  more  than  a  single  track 
shall  be  maintained  thereon. 

I  am  aware  that  it  may  be  urged— and  in- 
d^d  it  has  been  urged  here,  and  it  consti- 
tutes the  full  strength  of  the  appellant's 
case — that,  upon  the  principles  that  I  have 
stated  as  the  ground  of  my  judgment,  there 
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would  be  no  sufficient  protection  to  the  prop- 
erty rights  in  a  street  railway.  But  I  am  far 
from  saying  that  such  property  ri&:hts  are  not 
entitled  to  protection.  If,  in  reliance  upon 
a  valid  ordinance,  a  railwa;^  company,  in 
good  faith,  and  without  notice  that  the  au- 
thority is  about  to  be  modified  or  withdrawn, 
has  laid  its  tracks  in  the  street  of  a  city,  and 
the  municipal  authorities  afterwards  con- 
clude that  the  ffrant  of  the  privilege  was  im- 
provident, or  detrimental  to  the  public,  and 
require  the  tracks  to  be  removed,  this  can 
be  enforced  only  upon  principles  of  fair  in- 
demnity to  the  company.  This  is  in  accord- 
ance with  a  well-established  principle  in  the 
case  of  an  executed  license,  where  to  entitle 
the  licensor  to  revoke  the  license  and  to  be 
restored  to  his  former  rights,  he  must  do 
justice  to  the  licensee,  by  indemnifying  him 
for  the  expense  which  he  has  reasonably  in- 
curred under  the  license,  but  not  for  pro- 
spective profits  that  might  be  real  ized.  This 
measure  of  indemnity  the  principles  of  jus- 
tice would  seem  to  require  in  such  case  as  I 
have  just  stated.  Bee  Addisan  v.  Hack,  9 
Gill,  221,  41  Am.  Dec.  421. 
The  recent  case  of  ^,  Louin  v.  'WeiUrn  Union 
Teleg.  Co.,  148  U.  8.  92.  37  L.  ed.  880,  147 
U.  8.  469,  37  L.  ed.  — ,  made  the  ground  for 
the  present  application  for  reargument,  is 
supposed  to  be  quite  decisive  of  this  case,  in 
support  of  the  contention  of  the  appellant. 
That  case  was  decided  by  the  supreme  court 
after  the  argument  of  this  case,  and  the  opin- 
ion was  not  brought  to  our  attention  until 
after  the  opinion  in  this  case  was  filed.  But, 
upon  careful  examination  of  the  opinion  of 
the  supreme  court  as  delivered  by  Mr,  Justice 
Brewer,  I  fail  to  perceive  in  what  respect  it 
can  be  regarded  as  havine  any  decisive  ap- 
plication to  this  case.  That  case  is  not  like 
the  present  in  any  material  respect.  It  was 
a  proceeding  to  enforce  the  collection  of  a 
specidx  tax  or  rental  assessed,  under  an  or- 
dinance of  the  city  of  St.  Louis,  upon  each 
of  a  number  of  telegraph  poles  of  the  defend- 
ant, erected  along  the  streets  of  the  city ;  and 
the  right  to  enforce  the  collection  of  such 
tax  or  rental  was  denied  by  the  defendant 
company  upon  the  ground  that  such  tax  or 
rental  was  a  mere  privilege  or  license  tax 
for  the  privilege  of  carrying  on  its  business 
in  the  city,  and  that  the  assessment  and  at- 
tempted enforcement  and  collection  of  such 
tax  were  acts  in  violation  of  article  1,  $^  8, 
pars.  8,  7.  of  the  Consiitution  of  the  United 
States.  This  defense  was  not  sustained  by 
the  court.  It  is  true  the  defendant,  as  an  ad* 
ditional  defense,  cont-ended  that  the  city,  by 
its  ordinance,  has  contracted  with  the  defend- 
ant to  permit  the  erection  of  certain  telegraph 
poles  in  the  streets  of  the  city,  in  considera- 
tion of  the  right  of  the  city  to  occupy  and 
use  the  top  cross  arms  of  any  such  poles  for 
its  own  telegraph  purposes,  free  of  charge. 
But  the  court,  upon  the  facts  of  the  case,  re- 
futed that  contention,  and  cited  and  quoted 
from  certain  state  decisions  relied  on  by  the 
defendant,  only  to  show  they  had  no  applica- 
tion to  the  case.  I  do  not  find  that  there  was 
anything  decided  in  that  case  that  supports 
the  contention  of  the  appellant  here.     Nor  do 
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I  think  that  the  supreme  court  has  in  any  case 
established  a  doctrine  that  supports  the  con- 
tentioa  of  the  appellant.    I  therefore  think 


the  motion  lor  xeargument  should  be  over- 
ruled. 


KANSAS  SUPREME  CODRT. 


UNION  SCHOOL  FURNITURE  CO., 

Flff.  in  Err., 

c. 

SCHOOL    DISTRICT   NO.   CO,    ELK 

COUNTY. 


.Kan. 


.) 


*A  eehool  district  which  has  received, 
retained*  and  need  for  a  long  period 
of  time  school  ftimiture  bought  for  it  by 

*HdadQOte  by  Allbn,  J. 


the  members  of  the  school-d^striot  board.  acting> 
separately,  without  any  board  meetingr  must  bo 
deemed  to  have  ratified  the  purchase,  and  must 
pay  for  the  property  so  obtained  for  Its  use. 

(February  U,  1808.) 

ERROR  to  the  District  Court  for  Elk  County 
to  review  a  Judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  the  value 
of  certain  school  furniture  which  had  beea 
sold  and  delivered  to  defendant.    BecersetL 
The  facts  are  stated  in  the  opinion. 


VoTM.—RatifiotjMon   by  sefiool   district  of  unau- 
thorized corUracL 

The  doctrine  of  ratification  of  a  contract  by  ao- 
oeptanoe  of  benefits  under  It  Is  applied  to  unau- 
thorized purchases,  or  other  contracts,  on  behalf 
of  school  districts. 

The  doctrine  Is  expressed  m  a  Minnesota  case  as 
follows:  '*If  the^oods  were  received  and  used  for 
the  benefit  of  the  district  under  such  circum- 
stances and  for  such  length  of  time  as  to  raise  the 
presumption  that  it  was  with  the  common  consent 
of  the  district,  or  perhaps  with  the  unanimous 
consent  of  the  trustees,  the  law  would  Impose  on 
the  district  the  obU^tion  to  pay  for  them.** 
Andrews  v.  School  Dist.  Ko.  i,  87  Minn.  96. 

In  this  case,  however,  where  articles  purchased 
by  two  trustees  without  authority  were  placed  in 
the  Bchoolhouse  and  used  for  about  three  weeks  at 
the  end  of  a  term,  and  afterwards  some  of  them 
were  used  by  direction  of  the  clerk  of  the  district 
and  other  of  the  articles  were  used  from  time  to 
time,  but  by  whose  direction  it  did  not  appear.  It 
was  held  that  there  was  nothlnir  to  show  that  the 
goods  or  any  part  of  them  had  been  used  with  the 
common  consent  of  the  district  or  of  the  trustees. 

The  same  doctrine  was  declared  in  Currie  v. 
School  Bist.  No.  26. 85  Minn.  168,  where  it  is  said  that 
the  corporation  should  not  be  permitted  to  repudi- 
ate the  contract  and  retain  the  fruits  of  it.  But  it 
was  held  here  also  that  it  was  not  sufficient  evi- 
dence of  a  ratification  of  a  purchase  of  stove  and 
pipe  that  they  were  aUowed  to  remain  In  the 
sohool  room. 

In  Taylor  v.  District  Twp.  of  Wayne,  85  Towa,  447, 
it  is  said  in  respect  to  an  unauthorized  purchase  of 
maps  and  other  school  apparatus  by  the  district 
board  of  the  township  that  '*  to  hold  meetings  and 
take  no  steps  to  repudiate  is  not  in  law  an  adop- 
tion of  such  act,*^  and  that  **neither  the  use  of  the 
maps  m  the  school  nor  the  failure  to  object  when 
no  affirmative  action  was  mvoked,  would  amount 
to  a  ratification." 

And  in  Honey  Creek  School  Twp.  v.  Barnes,  110 
Ind.  ZIZ,  it  was  held  that  the  receiving  by  a  trustee 
of  school  books  bought  by  him  in  excess  of  his 
authority,  and  their  use  under  his  direction,  created 
no  liability  Bgaiost  the  township. 

In  Craig  School  Twp,  v.  Scott,  124  Ind.  72,  it  was 
held  that  a  school  township  could  not  retain  title 
to,  and  the  benefit  of,  property  purchased  for 
sohool  purposes,  which  m  this  case  was  land,  and 
defeat  a  recovery  of  the  purchase  money,  on  the 
ground  that  the  purchase  was  invalid. 

But  where  school  supplies  were  bought  by  a 
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trustee  without  authority,  if  the  township  becomes- 
liable  to  pay  for  them  by  receiving  and  enjojring 
the  benefit  of  them,  it  Is  liable  only  for  their  actual 
value  without  regfurd  to  the  Qontract  price.  Boyd 
Y.  Black  School  Twp*  1^  Iu<L  1* 

The  doctrine  of  ratification  is  also  approved  Ia 
Boyd  Y.  Mill  Creek  School  Twp.,  114  Ind.  210,  wher» 
it  is  said  in  respect  to  school  furniture  ordered  by 
a  trustee  to  whose  judgment  the  law  committed 
the  determmation  as  to  its  bemg  necessary  and 
proper,  that  if  it  was  accepted  and  retained  ''th& 
school  corporation  is  then  bound,  not  so  much  by 
the  contract  of  the  school  trustee  as  because  it  has 
received  and  enjoyed  the  benefit  of  the  property 
furnished  for  its  use  by  another.** 

Betalnlngand  using  seats  for  a  schoolhouse  pur» 
chased  by  an  Invalid  contract  for  future  pay- 
ment, with  interest  on  the  purchase  price,  and  a. 
payment  of  the  original  price  without  interest,  i» 
held  not  to  constitute  a  ratiflcatlon  of  the  contract 
which  would  make  the  district  liable  for  the  inter- 
est, which  it  had  expressly  refused  to  pay*  Kan» 
V.  School  Dist.  No.  8, 52  Wis.  502. 

Where  a  de  facto  prudential  committee  of  a 
school  district  repaired  a  schoolhouse  and  boarded 
a  school  teacher,  it  was  held  that,  as  the  existing 
officers  entitled  to  interfere  stood  by  in  silence- 
while  the  services  were  being  rendered  for  the  dis- 
trict under  color  of  right,  the  district  was  bound  to 
pay  therefor  a  reasonable  compensation.  BoweU 
v.  School  Dist.  68  Vt.  668. 

But  the  use  of  a  schoolhouse  after  unauthorized 
repairs  are  made  does  not  imply  a  promise  to  pay 
therefor,  as  such  a  doctrine  would  compel  the  dis- 
trict to  abandon  the  house  entirely  or  else  pay  for 
the  unauthorized  repairs.  Davis  v.  School  Disu 
No.  2, 24  Me.  349. 

As  shown  in  the  main  case,  a  contract  for  build- 
ing a  schoolhouse,  made  by  one  member  of  tho 
board,  was  held  in  Kansas  to  be  ratified  by  the  f  uU 
board  and  the  school  district,  where  the  district 
completed  the  building  after  it  was  left  unfinished 
by  an  absconding  contractor,  and  furnished  it  witb 
seats,  desks,  and  other  necessary  schoolhouse  fur- 
niture, occupied  it  for  school  purposes,  and  insured 
it.  SuUivan  y.  School  Dist  No.  89,  89  Kan.  847;  S. 
C.  on  second  writ  of  error.  School  Dist.  No.  88  v. 
SuUivan,  48  Kan.  624. 

To  similar  effect  it  was  held  in  Everts  v.  Rose 
Orove  Dist.  Twp.,  77  Iowa,  87,  that  a  contract  for 
the  erection  of  a  schoolhouse,  made  by  the  school 
board  in  excess  of  its  power,  was  latifled  by  the 
action  of  the  electors  in  authorizing  a  settlement 
of  a  controversy  which  grew  out  of  It. 

B.  A.  B 
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Me9»r$.  Doutliitt  A  Ajrres,  for  plaintiff 
in  error: 

Tbe  school  district  and  the  school  hoard  hoth 
had  the  power  and  authority  to  parchaae  said 
school  fumilure. 

See  E[an.  Qen.  Stat.  1889»  chap.  92,  §§  28, 
57:  Ctniklin  r.  School  Dist,  No.  S7, 22  Kan.  521. 

Where  a  qnasl  or  municipal  corporation  has 
the  power  and  authority  to  do  a  thinf,  the 
prinaple  of  estoppel  applies  to  it,  as  well  as  to 
pri?ate  corporations  and  individuals. 

P&ndleion  County  v.  Amy,  80  U.  S.  18  Wall 
297,  20  L.  ed.  579;  Hitchcock  v.  Oalveston,  96 
U.  8.  841,  24  L.  ed.  659;  Leavenworth  v.  Laing, 
6  Kan.  274;  Sleeper  y.  BuUen,  Id.  800. 

A  corporation  which  has  enjoyed  tbe  bene- 
fits of  a  contract  cannot  plead  that  it  was  ultra 
tiref  when  no  fraud  is  intended  or  has  been 
committed. 

Sherman  Center  Town  Co,  y.  Morris,  48 
Kan.  282;  cited  and  approyed  in  Sfierman 
Center  Town  Go.  y.  Fletcher,  46  Kan.  525. 
See  also  Main  y.  Camrly,  67  Gal.  127. 

Under  the  facts  in  this  case  the  contract  of 
purchase  of  this  school  furniture  was  after-, 
wards  ratified  by  both  the  school  district  and 
its  board,  and  the  district  must  therefore  pay 
for  the  same. 

St.  Lovuv,  Armetrong,  56  Mo.  298;  Dubuque 
Female  College  y.  Dubuque  Diet,  Twp,  18  Iowa, 
555;  DUl.  Mun.  Oorp.  8d  ed.  §§  468,  464,  and 
notee, 

Mr,  J.  A*  HcHenry  for  defendant  in  er- 
ror. 

Allen*  J.,  deliyered  the  opinion  of  the  court: 
Yarious  amendments  were  made  to  the 
pleadings  in  this  action  hefore  trial.  The  pe- 
tition, as  finally  amended,  and  on  which  the 
action  was  tried,  contaios  two  counts.  The 
first  is  on  a  school-district  order  purporting  to 
haye  been  executed  hy  tbe  director  and  clerk 
of  the  defendant  district,  dated  August  20, 
1884,  for  $80.  The  second  count  alleges  that 
the  plaintiff  sold  and  deliyered  to  tbe  defend- 
ant school  furniture,  of  the  yalue  of  $80,  on  or 
about  August  20.  1864,  under  a  written  con- 
tract, signed  by  the  ofDoers  of  said  defendant 
and  tbe  said  pfaintiiTs  a^nt.  The  cause  was 
tried  before  the  court,  wit  bout  a  ]u  ry.  Special 
findings  were  made.  The  court  finds  that  the 
director,  clerk,  and  treasurer  of  the  defendant 
signed  a  written  contract  for  tbe  purchase  of 
certain  school  desks  and  seats  lor  tbe  total 
price  of  $80,  but  that  no  meeting  of  the  school- 
district  board  was  eyer  held  at  which  said  con- 
tract was  authorized  or  ratified,  and  that  such 
purchase  was  neyer  authorized  by  tbe  electors 
of  the  district  Tbe  court  further  finds  that  a 
school -district  order,  in  blank,  was  signed  by 
William  Liebeau,  as  a  matter  of  conyenience 
to  L.  Weeden,  as  clerk  of  the  district,  for  the 
purpose  of  enabling  said  Weeden  to  pay  some 
small  bills  against  the  defendant;  and,  after 
beins^  thus  signed  in  blank,  was  by  said  Weed- 
en filled  up,  executed,  and  assigned  to  the 
plaintiff,  without  any  authority  from  said  Lie- 
beao.  The  court  also  finds  tbat  said  school 
f  omit  are  was  deliyered  to  the  defendant;  that 
the  defendant  took  possession  of  the  same,  and 
has  bad  the  use  and  benefit  thereof  ever  since 
about  the  20th  day  of  August,  1884;  and  that 
■ach  school  furniture  was  at  such  timereason- 
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ably  worth  $80.  Tbe  court  finds  as  a  conclu- 
sion of  law  that  the  defendant  was  entitled  to 
recover  costs.  From  this  Judgment  the  plain- 
tiff appeals  to  this  court. 

No  oral  argument  has  been  made  in  the  case, 
and  the  only  explanation  of  the  grounds  on 
which  the  defendant  claims  tbat  the  judgment 
of  the  court  cannot  be  maintained  must  be 
gathered  from  his  brief,  the  whole  of  which 
we  quote,  as  follows:  "The  only  question  in 
the  case  under  the  pleadings  is,  Was  tbe  war- 
rant sued  on  yoid?  The  plaintiff  elected  to 
rely  on  and  sue  on  the  warrant,  and  hence  tbe 
question  of  quantum  meruit  cannot  apply,  and 
any  finding  of  the  trial  court  as  to  the  yalue  of 
the  goods  sold  was  entirely  outside  of  the  case 

The  court  found  tbat  there  was  no  authority 
of  the  school  board  or  the  district  ever  given 
for  the  issuing  of  the  order  or  making  the  pur- 
chase of  tbe  goods.  AikmanY,  Butler  County 
School  Diet  No,  16,  27  Kan.  129,  and  cases 
therein  dted,  fully  sustain  the  judgment  of 
tbe  court  below."  We  think  the  second  cau^e 
of  action  stated  in  the  petition  is  amply  suffi- 
cieot  to  authorize  a  judgment  to  be  entered  for 
the  value  of  the  furniture,  if  tbe  evidence  war- 
rants it.  It  states  tbat  tbe  plaintiff  sold  and 
delivered  to  the  defendant  school  furniture, 
for  which  tbe  defendant  agreed  to  pay  $80; 
that  the  defendant  received  the  furniture,  and 
has  used  the  same.  It  is  found  by  the  court, 
and  all  tbe  eyidence  in  the  case  shows,  that  the 
defendant  school  district  received  tbe  school 
furniture  in  August,  1884,  and  has  held  and 
used  the  same  eyer  since  the  20tb  of  tbat  month. 
We  are  utterly  at  a  loss  to  understand  bow  the 
defendant,  having  kept  and  used  this  furniture 
during  all  the  time  from  that  date  to  the  time 
of  tbe  trial  of  this  action,  on  the  8th  day  of 
February,  1890, — ^a  period  of  nearly  5^  years,— 
can  claim  to  be  excused  from  making  any  pay- 
ment therefor.  It  would  seem  from  the  plead- 
ings and  tbe  record  in  the  case  that  tbe  court 
took  tbe  view  that  the  written  order  set  up  in 
the  petition,  and  also  the  written  contract  made 
by  tbe  board  of  directors  with  the  agent  of  the 
plaintiff  for  the  furniture,  were  yoid  because 
unauthorized.  It  may  be  conceded  for  the 
purposes  of  this  case  that  both  these  written  in- 
struments were  yoid,  and  tbat  no  action  could 
be  maintained  on  either  or  both  of  them,  yet 
the  defendant  district,  having  received  and  re> 
tained  the  property  which  the  court  finds  to 
haye  been  fairly  worth  the  price  stated  in  tbe 
written  contract,  is  bound  in  common  honesty 
to  pay  for  it.  During  all  the  time  this  furni- 
ture has  been  in  the  possession  of  the  defend- 
ant district  it  is  fair  to  presume  tbat  tbe  school- 
house  which  was  furnished  with  tbe  seats  and 
desks  purchased  from  the  plaintiff  was  used  in 
the  same  manner  as  schoolbouses  are  ordinar- 
ily used.  It  is  fair  to  presume  that  school- 
district  meetings  were  therein  held  annually, 
at  the  time  appointed  by  law.  It  is  fair  :o 
presume  that  the  school-district  board  met 
there,  and  caused  the  seats  to  be  placed  in  the 
building,  and  to  be  used  by  the  district.  The 
board  and  the  residente  of  tbe  school  district 
must  all  have  known  of  the  use  of  this  prop- 
erty; and  their  continued  retention  and  use 
of  it  shows  a  perfect  and  complete  ratifica- 
tion of  the  purchase  made  by  the  district  ofli- 
cers.    In  the  case  of  Sullivan  y.  School  Dist. 
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Missouri  Sufbbmx  Goubt. 


Mat. 


No,  89,  89  KaD.  847,  it  was  held  that  a 
ooDtract  for  the  construction  of  a  scboolhouse 
made  by  one  member  of  the  school-district 
board  alone,  on  behalf  of  the  district,  might 
be  ratified  and  made  bindinf^  on  the  whole 
«chool  district.  This  case  came  again  before 
this  coart,  and  is  reported  in  48  Kan.  624,  and 
the  court  then  held  that  "a  contract  for  build- 
ing a  scboolhouse,  void  because  made  only  bjr 
•one  member  of  the  school  board,  may  be  rati- 
fied and  made  binding  by  the  action  of  the 
«chool  district  in  completing  the  building,  left 
unfinished  by  an  abscondmg  contractor;  by 
furnishing  the  same  with  seats,  desks,  and 
other  necessary  schoclbouse  furniture;  by  oc- 


cupying the  same  for  school  purposes;  and  by 
insuring  the  same."  This  case  but  enunciates 
the  broad  doctrine  supported  by  very  numer- 
ous authorities,  which  we  do  not  deem  it  neces- 
sary to  cite,  and  is  founded  in  reason  and  jus- 
tice. 

The  judgment  will  be  retermd,  with  an  order 
to  the  district  court  of  Elk  county  to  enter 
judgment  on  the  findings  of  fact  in  favor  of 
the  plaintiff  against  the  defendant  for  $80, 
with  7  per  cent  interest  per  annum  from  the 
90th  day  of  August,  1884,  to  the  date  of  judg- 
ment. 

All  the  Justices  concur. 


MISSOURI  SUPREME  COURT  (Div.   3>. 


James  MITCHELL  ei  al.,  Seepii., 

V. 

BRAD8TREET  COMPANY,  Appt. 
(-. Mo ) 

!•  A  publication  by  a  mercaatlle 
as^ncy  of  afblse  Btatementthat  a  firm 
has  asBis^ned  Is  not  privlleflfed  when  vol- 
UDtarlly  made,  without  any  request  for  iDformap 
Hod,  and  sent  out  to  all  its  subsoriben,  whether 
creditors  of  the  firm  or  not,  especially  when  the 
agency  deolioed,  after  request,  to  retract  the 
Btatemeot. 

IB*  It  Is  libeloiu  per  me  falsely  to  publish  that 
a  firm  of  tradesmen  has  assigned. 

3.  Failure  to  gfiTO  instraetiona  not 
asked  is  not  available  error  in  a  dyll  case. 

(May  2, 1898.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  tit.  Louis  Circuit  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  publication  of  a  libel. 
.^rmed. 

The  facts  are  stated  in  the  opinion. 
'    Meesrs.  Boyle  A  Adams  and  George 
R.  liock^rood*  for  appellant: 

The  ''sheet"  was  a  privileged  communica- 
tion to  subscribers  who  were  creditors  of  plain- 
tiffs, and  the  court  erred  in  allowing  proof  of 
publication  to  such  subscribers. 

Odgers/ Libel  &  Slander,  2d  Eng.  ed.  1887, 
p.  238;  Newell,  Defamation,  ed.  1»90,  p.  393; 
Trussdl  V.  Scarlett,  18  Fed.  Rep.  214;  LockeY. 
Bradatreet,  22  Fed.  Rep.  771;  Sunderlin  v. 
BradHreet,  46  N.  Y.  188,  7  Am.  Rep.  323; 
Eing  v.  Patterson,  49  N.  J,  L.  417,  60  Am. 
Rep.  622;  PoUasky  v.  Minchener,  9  L.  R.  A. 
102,  81  Micb.  280. 

It  appeared  from  tbe  petition  and  the  admis- 
«ions  of  plaintiff  that  the  words  published 
were  true  in  the  sense  given  them  by  the  collo- 
quium, that  is  that  plainliffs  were  insolvent, 
and  therefore  the  instruction  for  a  nonsuit 
should  have  been  given. 

Eddy  V.  Baldwin,  32  Mo.  869;  Schwabacher 


y.  Kane,  18  Mo.  App.  182;  Bouvfer,  Law 
Diet,  title,  Insolvency;  dilverton  First  Ifat, 
Bank  ▼.  Walton,  5  L.  R.  A.  765,  18  Colo.  265; 
Cunningham  v.  Norton,  125  U.  8.  77, 81  L.  ed. 
624;  Thompeon  v.  Thompeon,  4  Cush.  127. 

The  wonis  published  l)eing  innocent  with- 
out the  allegation  of  explanatory  facts,  thej 
were  not  libelous  per  ee. 

Baldwin  y.  Walser,  41  Mo.  App.  248:  Bvyee 
V.  Aulmchon,  84  Mo.  App.  816;  SaltaUUi  v. 
Ohio,  9  Mo.  App.  155;  Legg  v.  Dunleaty,  80 
Mo.  558,  60  Am.  Rep.  612;  Woodruff  y.  Brad- 
street,  5  L.  R  A.  555.  116  N.  T.  217;  Chrietal 
y.  Craig,  80  Mo.  867;  Townshend,  Slander  & 
Libel,  §§  808,  886,  887;  P&weU  v.  Crawford^ 
107  Mo.  595. 

The  words  complained  of  not  being  action- 
able per  m  special  damages  must  be  alleged, 
and  only  such  can  be  recovered,  and  they  must 
have  accrued  at  the  commencement  of  the  suiL 

JNewhM  y.  Bradstreet,  67  Md.  88,  40  Am. 
Rep.  426;  Cook  y.  Cook^  100  Mass.  194;  Birch 
V.  Benton,  26  Mo.  155;  Townshend,  Slander  & 
Libel,  §§  146,  148,  845;  Newell,  Defamation, 
pp.  849,  851,  852,  868,  926. 

And  where  loss  of  trade  is  alleged  the  cua- 
tomers  must  be  called  to  testify  as  to  why  thcj 
stopped  trading  with  plaintiffs. 

liewbold  v.  Bradetreet,  tupra;  Townshend, 
Slander  &  Libel,  p.  267,  note. 

Evidence  of  loss  of  custom  in  1890  was  in- 
admissible as  showing  either  general  or  special 
damages;  inadmissible  as  general  damages  be- 
cause too  remote  and  not  the  necessary  conse- 
quence of  the  publication  complained  of;  and 
inadmissible  as  special  damages  because  it  did 
not  accrue  before  the  commencement  of  the 
action,  because  not  pleaded,  and  because  not 
the  natural  and  proximate  consequence  of  the 
words  published. 

Townshend,  Slander  &  Libel,  g§  146-148. 
197-202, 845;  Newell,  Defamation,  pp.  849-852, 
866,  926. 

The  court  erred  in  instructing  the  jury  that 
they  must  find  for  plaintiffs. 

Mo.  Const.  1875,  art.  2,  g  14;  Bate  y.  Am^ 
Strang,  18  L.  R.  A.  419,  106  Mo.  895;  FUnt  y. 


Note.— As  to  privilege  in  case  of  puhlicatlon  by 
mercantile  agency,  eee  Bradstreet  Co.  v.  Gill,  t  L. 
B.  A.  405,  and  notes  72  Tex.  115;  Pollasky  v.  Minch- 
«ner,  9  L.  R.  A.  102, 81  Biich.  280. 
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As  to  bad  debt  collectfnff  affeneies,  see  Muetae  v. 
Tuteur,  0  L.  R.  A.  86,  77  Wis.  286;  State  y.  Arm- 
Strong,  13  L.  B.  A.  419, 106  Mo.  886. 
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EutchiMon  Smoke  Burner  Go,  16  L.  R.  A.  248, 
110  Mo.  492;  BepuUican  Pud.  Co.  y.  Miner,  12 
Cola  77. 

On  petition  for  rehearing. 

The  decision  of  the  court  as  to  the  instruo- 
tiou  given  by  the  trial  court  is  in  conflict  with 
the  folio wiDg  controlling  decisions  to  which 
tbe  attention  of  the  court  was  not  called 
through  the  neglect  or  inadvertence  of  counsel: 

i>uUitan  y,  Hannibal  d  8L  J.  B,  Co.  88  Mo. 
1C9;  Irvn  Mountain  Banky,  Murdoch^  62  Mo. 
70;  ^YllaUn  v.  8t,  Louis,  K,  C.  A  N,  B.  Co,  60 
Mo.  323;  Earle  v.  Kansae  City,  St.  J.  A  0,  B, 
B.  Co.  55  Mo.  476;  McEeon  v.  Citizene  B.  Co. 
43  Mo.  405. 

The  ruling  now  under  consideration  in  the 
case  at  bar  is  clearly  contrary  to  these  decisions, 
in  that  it  declares  that  the  court  may  under- 
take to  give  a  single  instruction  directing  a 
▼erdict  for  plaintiff,  and  yet  not  include  in 
•uch  instruclion  all  that  the  constitution  says 
should  be  submitted  to  the  jury  to  entitle 
plaintiff  to  recover. 

Thompson  on  Trials,  §  2396,  points  out  the 
distinction  between  non-direction  and  mis- 
direction, and  states  that  in  the  latter  case  the 
appellant  does  not  have  to  submit  to  the  judge 
a  proper  instruction,  and  such  is  certainly  the 
rule  in  this  state. 

Meatrrs.  Harvey  A  Hill,  for  respondents: 

A  publication  affecting  one  in  his  profession, 
business,  or  trade,  if  fabe,  is  libelous  per  se. 

Uayee  v.  BaU,  72  N.  Y.  418;  Weisa  v.  Whitte- 
mare,  28  Mich.  866;  W7UU  y.  NieholU,  4A  U. 
6.  3  How.  286,  11  L.  ed.  600;  Kimball  v.  Fer- 
nandez, 41  Wis.  884;  I/>cke  y.  Bradstreet,  22 
Fed.Rep.  771;  MeQinni*  v. iTna/jp,  109  Mo.181. 

A  privilege  as  to  communications  by  a  com- 
mercial agency  to  those  who  are  interested  in 
obtaining  information,  and  to  whom  it  is  fur- 
&is»hed  upon  special  request,  does  not  extend 
to  falae  communications  made  to  patrons  who 
have  no  such  interest  in  the  subject-matter. 

PoUaeky  v.  Minehener,  9  L.  R.  A.  102,  81 
Mich.  280;  King  v.  Patterson,  49  N.  J.  L.  417, 
60  Am.  Rep.  622;  Bradetreet  v.  QiU,  2  L.  R. 
A.  405,  72  Tex.  115;  TayUn^  y.  Church,  1  E. 
D.  Smith,  279;  Erber  v.  Dun,  12  Fed.  Rep. 
526;   also,  CJooley,  Torts,  2d  ed.  pp.  217.  254. 

The  meaning  of  the  word  "assigned,"  when 
used  io  connection  with  a  merchant's  business, 
being  commonly  accepted  and  understood,  as 
oonveying  the  idea  of  a  suspension  in  business 
and  inability  to  pay  debts,  said  publication 
WS5  actionable  per  m. 

Townshend,  Slander  &  Libel,  $  188;  Elam 
T.  Badger,  28  RL  498;  Erber  y.  Dun,  supra. 

The  amount  of  damages  belongs  exclusively 
to  the  jury  and  will  not  be  set  aside,  unless  so 
grossly  excessive  as  to  shock  the  moral  sense. 

See  Wilson  v.  Fiteh,  41  Cal.  886. 

The  publication  being  libelous  per  se,  it  was 
not  necessary  to  prove  special  damages,  nor 
was  it  necessary  for  respondents  to  allege  same. 

See  Trimble  v.  Anderson,  79  Ala.  514;  De- 
pew  y.  Bobinson,  95  Ind.  109;  Swift  v.  Dicker- 
man,  81  Conn.  285;  HeiobiiY,  Statuek,  85  Me. 
315.  58  Am.  Dec.  706;  Hu^  v.  Walker,  2  G. 
Greene,  440;  Montgomery  v.  Knox,  23  Fla.  595. 

While  it  is  true  that  when  the  language  is 
actionable  per  se  he  need  not  allege  or  prove 
q>ecia]  damages,  yet  he  may  do  so  in  aggrava- 
tion of  the  damages. 
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Odgers,  Libel  &  Slander,  806;  Eicks  v. 
Walker,  2  G.  Greene,  440. 

Where  a  publication  is  made  of  one's  pro 
fession  or  trade  and  is  libelous  per  se,  it  is  com 
petent  for  plaintiff  to  prove  on  account  there- 
of, a  general  diminution  of  his  business  and 
trade,  and  he  is  not  required,  either  to  aver  in 
his  pleadings,  nor  point  out  or  designate  in  his 
proof,  the  customers  who  have  ceased  to  deal 
with  him. 

Bergmann  v.  Jones,  94  N.  Y.  51;  EvanrS  y. 
Harries,  L.  J.  26  Exch.  52;  Broad  v.  Deuster, 
8  Biss.  265;  Trenton  Trust  Co,  y.  Perrine,  23 
N.  J.  L.  402,  57  Am.  Dec.  400;  Weiss  v.  Whit- 
temore,  28  Mich.  366. 

It  was  not  error  in  the  trial  court  to  permit 
respondents  to  prove  their  loss  of  trade  by  a 
comparison  of  the  volume  of  their  business 
before  and  after  said  publication. 

See  Bergmann  v.  Jones,  supra. 

If  the  lower  court  committed  error  in  its  in- 
struction directing  a  verdict  for  plaintiffs,  ap- 
pellant will  not  now  be  heard  to  complain,  as 
no  exception  was  filed  to  that  portion  of  the 
charge  at  the  time  it  was  given,  nor  in  the 
motion  for  a  new  trial. 

See  McKinnon  v.  Morrison,  104  N.  C.  854; 
Lytle  V.  Lytle,  94  N.  G.  522;  Boggan  v.  Home, 
97  N.  C.  2m\  Dagger  y.  McKesson,  100  N.  C.  1; 
Taylor  v.  Biehmond  db  D.  B  Co.  109  N.  C. 
283:  Nelson  v.  Brixen,  7  Utah,  454;  Adams  v. 
Irving  Nat.  Bank,  6  L.  R.  A.  491,  116  N.  T. 
606;  Smedis  v.  Brooklyn  dt  B.  D.  B.  Co.  88  N. 
T.  118;  Donowin  y.  Vandemark,  88  N.  Y. 
668.  See  Aleom  v.  Chicago  d  A.  B.  Co.  108 
Mo.  81. 

The  error  must  be  specially  pointed  out. 

Small  V.  WiUiams,  87  Qa.  681;  Main  v. 
Oien,  47  Minn.  89;  Patrick  Bed  Sandstone  Go, 
v.  Shoman,  1  Colo.  App.  823;  State  v.  Noenin- 
ger,  108  Mo.  166;  StaU  y.  Orote,  109  Mo.  345; 
Dobson  V.  Cotliran,  84  S.  0.  518. 

A  general  exception  will  not  be  sustained  if 
the  charge  contain  a  single  correct  proposition 
of  Iaw 

Post\.  Bird,  28  Fla.  1;  Pitman  y.  Molee- 
berry,  49  Iowa,  389;  Bsetes  y.  Harrington 
(Iowa)  May  25,  1892. 

Where  the  charge  to  the  jury  contains  a 
series  of  propositions,  a  single  exception  there- 
to in  gross  cannot  be  sustained  if  any  propo- 
sition is  sound. 

McCiaian  y.  PyeaU,  4  U.  S.  App.  319,  50 
Fed.  Rep.  686;  Fleming  v.  Ijaiham,  48  Kan. 
778;  Mann  v.  Brooklyn,  45  N.  Y.  S.  R.  14; 
Edwards  v.  Smith,  16  Colo.  529. 

A  constitutional  question  cannot  be  injected 
into  a  case  for  the  first  time  in  the  appellate 
court  by  argument  or  brief  of  counsel. 

See  Baldwin  v.  Fries,  103  Mo.  288;  NaU  y. 
Wabash,  St.  L.  dbP.R  Co.  97  Mo.  78;  StaU  y. 
St.  Louis  Ct.  App,  Id.  276;  Wabash  Western 
B.  Co.  V.  Siefert,  41  Mo.  App.  35;  Bennett  v. 
Missouri  Pae.  B.  Co.  105  Mo.  642. 

It  is  not  sufficient  that  the  question  is  dis- 
tinctly raised  by  brief  and  arguments. 

See  Baldtcin  v.  Fries,  and  Bennett  y.  Mis- 
souri Pae.  B,  Co.  supra, 

Borg^esBy  J,,  delivered  the  opinion  of  the 
court: 

Action  for  libel.  On  the  25th  day  of 
November,  1889,  and  prior  thereto,  the  plain- 
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tilTs  were  partners,  en  gaffed  in  the  mercantile 
business  in  the  town  of  Suf  ar  Loaf,  Cleboume 
county,  Ark. ,  under  the  orm  name  and  style 
of  Mitchell,  Smith  &  Co.  The  plaintiffs 
kept  a  general  store,  their  stock  consisting 
of  such  goods  as  are  usually  carried  by 
country  merchants.  While  thus  en^^aged  the 
defendant,  duly  organized,  and  doing  busi- 
ness in  St.  Louis,  Mo.,  and  conducting  a 
mercantile  agency  under  the  name  of  the 
Bradstreet  Company,  on  the  date  aforesaid 
published  of  and  concerning  the  plaintiffs 
che  following  language  and  accusation,  to 
wit:  ** Mitchell,  Smith  &  Co.,  of  Sugar 
Loaf,  Arkansas,  Q.  S.,  assigned."  The  peti- 
tion alleges  that  the  publication  was  false, 
and  claims  special  damages  for  injuries  sus- 
tained to  their  credit  in  various  ways,  and 
with  different  ones  of  their  patrons  and  cus- 
tomers. The  material  part  of  the  answer  of 
defendant  is  as  follows:  "And,  further  an- 
swering said  amended  petition,  defendant 
says  tliat  it  is  a  corporation  organized  for  and 
engaged  in  the  business  of  conducting  a  mer- 
cantile agency,  and  has  been  engaged  in  said 
business  for  many  years,  and  is  now,  and 
was  on  I^oyember  22,  1889,  and  had  been  for 
many  years  prior  to  said  date,  employed  by 
a  large  number  of  merchants  and  manufact- 
urers throughout  the  United  States  as  their 
representative  and  agent  to  collect,  procure, 
and  preserve  for  them,  said  patrons  or  em- 
ployers, reports  and  information  as  to  the 
estate,  property,  credit,  conduct,  character, 
and  trustworthiness  of  persons  and  corpora- 
tions engaged  in  trade  or  commerce  in  the 
United  States  and  elsewhere,  so  that  defend- 
ant's said  employers,  who  are  commonly 
known  as  'subscribers'  to  defendant's  agency, 
may  have  the  knowledge  and  information 
necessary  to  enable  them  to  safely  and  proper- 
ly conduct  business  with  strangers  or  distant 
customers ;  and  it  is  expressly  agreed  between 
defendant  and  its  said  employers  that  all  in- 
formation, whether  written,  printed,  or  ver- 
bal, furnished  by  defendant,  its  agents  or 
servants,  shall  be  held  in  strict  confidence, 
and  used  exclusively  for  the  benefit  of  such 
subscriber ;  and  for  the  sole  purpose  of  giv- 
ing its  said  employers  or  subscribers,"  in 
strict  confidence,  and  for  their  exclusive  use 
and  benefit,  as  aforesaid,  reports  and  informa- 
tion as  to  merchants  and  corporations  engaged 
in  mercantile  pursuits  in  various  parts  of  the 
country,  defendant  issues  from  time  to  time, 
in  the  city  of  St.  Louis  and  elsewhere,  to  its 
said  employers,  small  sheets,  containing  such 
reports  and  information  concerning  mer- 
chants and  manufacturers  in  various  portions 
of  the  country  as  defendant  believes  to  be 
true  and  of  value  or  importance  to  its  afore- 
said subscribers ;  and  if  defendant  published 
of  and  concerning  plaintiffs  the  words  com- 
plained of  in  plaintiffs'  petition,  defendant 
had  good  reason  to  believe,  and  did  believe, 
at  the  time  of  alleged  publication,  that  the 
same  were  true.  And  defendant  further  says 
that  at  the  time  of  alleged  publication  plain- 
tiffs were  unknown  to  the  agents  and  servants 
of  defendant,  and  that  said  publication,  if 
made,  was  made  innocently,  without  malice, 
in  the  usual  course  of  business,  and  to  defend- 
ant's said  subscribers  or  employers  only,  in 
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strict  confidence,  and  for  the  exclusive  use 
of  said  subscribers,  and  in  the  belief  that 
plaintiffs  were  customers  of  defendant's  sub- 
scribers, or  of  some  of  them ;  and  defendant 
says  that  said  subscribers,  or  some  of  them, 
were  creditors  of  plaintiffs,  or  otherwise  di- 
rectly interested  in  the  estate,  property, 
credit,  conduct,  and  character  of  plaintiffs.*^ 
The  proof  tends  to  show  that  t)laintiffs  were 
the  only  firm  at  the  date  aforesaid  doing  busi- 
ness in  Sugar  Loaf  under  the  said  name  of 
Mitchell,  Smith  &  Co.  ;  that  at  the  time  of 
said  publication  they  were  doing  a  large 
credit  business  with  farmers,  and  were  de- 
pendent upon  their  good  standing  and  credit 
among  merchants  at  St.  Louis  and  elsewhere 
as  a  means  of  conducting  and  carrying  on 
their  said  business ;  that  at  the  time  of  said 
publication,  owing  to  the  partial  failure  of 
the  cotton  crops  in  their  section  of  the 
country,  they  were  unable  to  collect  in  full 
debts  due  to  them,  and  were  dependent  upon 
their  credit  and  standing  among  their  credi- 
tors as  a  means  of  successfully  prosecuting^ 
their  said  business.  Thev  were  somewhat 
indebted  at  the  time  of  the  publication  to 
parties  in  the  city  of  St.  Louis,  but  their 
assets  were  ample  to  meet  and  pay  all  of 
their  liabilities  had  their  credit  and  standing 
among  their  said  creditors  been  unimpaired 
by  the  publ  ication  aforesaid.  Up  to  the  ti  me 
of  said  publication  the  creditors  of  the  re- 
spondents were  resting  satisfied,  and  the 
business  of  respondents  was  being  pursued 
in  a  safe  and  comparatively  prosperous  man- 
ner. The  proof  also  shows  that  the  publica- 
tion complained  of  was  through  the  medium 
of  what  is  known  as  ** Bradstreet *s  Sheet,"  a 
daily  paper  published  by  defendant  in  the 
city  of  St.  Louis,  and  circulated  among  the 
merchants  of  said  city  and  surrounding  statea. 
It  is  also  shown  that  the  defendant  was  noti- 
fied in  a  day  or  two  after  said  publication 
that  the  same  was  false,  but  it  declined,  or 
failed  in  the  subsequent  issue  of  its  said 
sheet,  to  retract  or  apologize,  or  make  any 
explanation  of  said  publication.  The  proof 
shows  that  plaintiffs,  prior  to  said  publica- 
tion, had  good  credit  in  the  city  of  St. 
Louis, — that  is,  credit  to  an  extent  commen- 
surate with  all  their  necessities ;  but  on  the 
coming  out  of  said  publication  their  credi- 
tors became  restless,  some  of  them  placing 
their  claims  in  the  hands  of  attorneys,  some 
writing  urgent  letters,   and   one  stopping 

foods  in  transit,  while  others  in  St.  Louis 
ecame  exceedingly  apprehensive,  and  by 
their  repeated  inquiries  at  the  office  of  Hilf« 
Fontaine  &  Co.,  plaintiffs'  principal  credi- 
tor, compelled  the  latter  to  take  urgent  steps 
upon  their  claim,  resulting  in  plaintiffs'  sale 
of  their  property  at  a  sacrifice,  the  suspen- 
sion of  their  business,  and  injury  of  their 
credit. 

At  the  close  of  plaintiffs'  evidence,  de- 
fendant asked  the  following  instruction : 
"The  court  instruct*  the  jury  that,  under  the 
pleadings  and  evidence,  plaintiffs  are  not 
entitled  to  recover  in  this  action,  and  you 
wi  1 1  tlierefore  find  for  defendant. "  The  court 
refused  to  give  this  instruction,  to  which  re- 
fusal defendant  duly  excepted.  At  the  close 
of  the  whole  case  defendant  asked  the  follow- 
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ing  six  iDstructions,  to  wit :  **  (1)  The  court 
instructs  the  jury  that  there  is  no  evidence 
in  this  case  showing  that  defendant  published 
of  plaintiffs  the  words  complainea  of  with 
mafioe  in  fact;  that  is,  through  hatred,  ill 
will,  or  a  desire  to  injure  plaintiffs  as  mer- 
chants or  individuals.  (2)  The  court  in- 
atructs  the  jury  that  defendant  had  the  right 
to  report  to  such  of  its  customers  as  were 
creditors  of  the  plaintiffs  any  information 
touching  plaintiffs'  financial  condition  which 
it  receiv^  in  the  usual  course  of  business, 
and  believed  to  be  true,  and  that  defendant 
is  not  liable  to  plaintiffs  for  any  damages 
that  may  have  been  caused  them  through  such 
report  so  made.  (8)  The  court  instruct-s  the 
jury  that  if  they  believe  from  the  evidence 
that  defendant,  on  or  about  November  28, 
1889,  published  of  plaintiffs  the  words  com- 
plained of,  and  at  that  time  plaintiffs  were 
insolvent, — ^that  is,  could  not  pay  out  of  their 
assets  their  debts  as  they  matured  in  the  or- 
dinary course  of  business,— then  they  will 
find  for  defendant.  (4)  The  court  instructs 
the  jorv  that  if  they  believe  from  the  evi- 
dence that  the  damages  claimed  by  plaintiffs 
were  not  caused  by  reason  of  the  publication 
by  defendant  of  the  words  complained  of, 
but  were  brought  about  by  the  circulation  by 
others  of  reports  injurious  to  the  financial 
condition  or  responsibility  of  plaintiffs,  or 
because  plaintiffs  were  insolvent, — that  is, 
unable  to  pay  out  of  their  assets  their  obli- 
gations as  they  matured  in  the  usual  course 
of  business, — they  will  find  for  defendant. 
(5)  The  court  instructs  the  jury  that  if  thoy 
believe  from  the  evidence  that  plaintiffs,  by 
compromising  their  debts,  or  some  of  them, 
saved  more  money  than  they  lost  through 
their  suspension  of  business,  they  will  find 
for  defendant.  (6)  The  court  instructs  the 
jury  that,  although  they  may  find  for  plain- 
tiffs, yet,  if  they  believe  from  the  evidence 
that  plaintiffs,  by  compromising  their  debts, 
or  some  of  them,  saved  more  money  than  they 
lost  through  their  suspension  of  business, 
then  they  will  find  for  plaintiffs  nominal 
damages."  All  of  which  instructions  the 
court  refused  to  give,  to  which  refusal  the 
defendant  then  and  there  at  the  tim€  duly 
excepted.  The  court  then,  of  its  own  motion, 
gave  the  following  instruction :  ''The  court 
instructs  the  jury  as  follows,  viz.  :  Under 
the  evidence  adduced,  your  verdict  must  be 
for  the  plaintiffs.  The  only  questions  left 
for  your  decision,  therefore,  are  those  relat- 
ing to  the  amount  of  damages  to  be  assessed. 
Damages  are  three  kinds,  viz.,  nominal,  com- 
pensatory, and  punitive.  Nominal  damages 
are  given  when  there  has  been  no  material 
injury  shown  by  the  evidence  to  have  re- 
saltea  to  the  plaintiff  from  the  act  of  the  de- 
fendant complained  of,  and  when  punitive 
damages  are  not  to  be  awarded.  Compensa- 
tory damages  are  given  when  the  evidence 
satisfies  the  jury  that  the  plaintiffs  have  sus- 
tained material  or  substantial  injury,  and 
that  that  injury  was  the  result  of  the  wrong- 
ful act  of  the  defendant  compl ained  of.  Com- 
pensatory damages  should  he  a  sum  necessary 
and  suflScient  to  compensate  the  plaintiffs  for 
such  injury.  Punitive  damages  are  awarded 
in  a  proper  case  in  addition  to  nominal  and 


compensatory  daqiages,  for  the  purpose  of 
punishing  the  defendant  for  the  wrongful 
act,  and  setting  an  example  before  the  com- 
munity. Punitive  damages  are  never  al- 
lowed unless  the  evidence  is  sufficient  to 
satisfy  the  jury  that  in  the  doing  of  the 
wrongful  act  complained  of  the  dfefendant 
was  actuated  by  feelings  of  ill  will  or  hatred 
towards  the  plaintiffs,  or  reckless  disregard 
of  the  consequence  of  the  act.  There  is  no 
evidence  in  tnis  case  that  would  justify  you 
in  the  infiiction  of  punitive  damages.  Your 
inquiry,  therefore,  is  limited  to  the  ques- 
tion as  to  whether  or  not  the  plaintiffs  sus- 
tained material  or  substantial  injury,  and  if 
that  injury  was  caused  by  the  publication  in 
question,  and,  if  yea,  then  how  much  money 
will  be  necessary  and  sufficient  to  compensate 
the  plaintiffs  for  that  injury ;  and  that  should 
be  your  award  of  damages.  If  you  are  not 
satisfied  from  the  evidence  that  the  plaintiffs 
have  sustained  material  or  substantial  injury, 
and  that  that  injury  was  caused  by  the  pub- 
lication in  question,  then  you  should  assess 
nominal  damages  only."  To  the  giving  of 
said  instruction  the  defendant  then  and  there 
at  the  time  duly  excepted.  Under  the  in- 
struction of  the  court  the  jury  found  a  verdict 
for  plaintiffs  for  the  sum  of  $5,500,  from 
which  verdict  and  judgment  thereon  defend- 
ant prosecutes  this  appeal. 

1.  Defendant's  first  contention  is  that  the 
publication  sheet  was  privileged,  in  the  ab- 
sence of  moti  ves,  as  to  subscribers  who  were 
creditors  of  i)laintiffs,  and  that  the  court 
erred  in  allowing  the  proof  of  publication  to 
such  subscribers.  If  the  proof  showed  that 
no  other  persons  than  the  creditors  of  plain- 
tiffs had  received  the  publication  sheet  in 
which  the  libelous  matter  is  shown  to  have 
been  published,  there  are  authorities  which 
hold  that,  in  the  absence  of  malice  in  the 
publication,  owing  to  the  confidential  rela- 
tions existing  between  such  creditors  and  the 
defendant,  the  publication  was  privileged, 
and  that  defendant  was  not  liable  in  damages 
tlierefor,  although  the  same  was  false.  In 
the  case  of  TrusseU  v.  Scarlett,  18  Fed.  Rep. 
214,  it  was  held  that,  **when  a  mercantile 
agency  makes  a  communication  to  one  of  its 
subscribers  who  has  an  interest  in  knowing 
it,  concerning  the  financial  condition  of  an- 
other person,  and  when  such  communication 
is  made  in  good  faith,  and  under  circum- 
stances of  reasonable  caution  as  to  its  being 
confidential,  it  is  a  protected,  privileged 
communication,  and  an  action  for  libel  can- 
not be  founded  upon  it,  even  though  the  in- 
formation given  thereby  was  not  true  in  fact, 
and  though  the  words  themselves  are  libel- 
ous. "  See  also  Locke  v.  Bradstreet,  22  Fed. 
Rep.  771.  But  the  answer  in  the  case  at  bar 
admits,  and  the  proof  shows,  that  the  publi- 
cation sheet  under  consideration  was  not  only 
sent  to  the  creditors  of  plaintiffs,  but  was 
sent  to  all  of  the  subscribers  of  defendant, 
regardless  of  their  location  or  interest  in  the 
financial  standing  of  plaintiffs.  While  it 
may  be  conceded  that  the  business  of  defend- 
ant is  a  laudable  one,  and,  in  so  far  as  it 
concerns  the  tradesmen,  bankers,  manufact- 
ures, and  business  of  the  country,  almost  in- 
dispensable, it  cannot  be  that  when  a  com- 
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paoy  for  hire— a  moneyed  consi deration  paid 
to  them — makes  a  false  statement  or  publica- 
tion as  to  the  financial  standing  of  any  per- 
son or  persons  or  business  firm,  sends  it  all 
over  the  country  to  persons  who  are  not  the 
creditors  of  any  such  person  or  firm,  as  well 
as  to  those  who  are,  and  ruins  them  in  their 
credit  and  business,  and  then  claims  immu- 
nity from  liability  therefor  upon  the  ground 
that  such  publication  was  privileged,  we  are 
not  inclined  to  give  our  sanction  to  a  doctrine 
which  seems  to  us  to  be  so  harsh,  and  so  un- 

iiist;  and  in  this  position  we  are  sustained 
y  courts  of  high  authority.  In  the  case  of 
FoUaaky  v.  Minchener,  81  iftich.  280,  9  L.  R. 
A.  102,  which  was  a  suit  against  Uie  agent 
of  a  commercial  agency  for  lioel,  the  supreme 
court  of  Michigan  says:  ''The  notification 
sheet  containing  the  false  statement  respect- 
ing the  acts  of  Follasky  Bros,  was  not  alone 
Bent  to  those  who  were  dealing  with  them  and 
extending  them  credit,  but  to  between  six 
and  seven  hundred  subscribers  in  Michigan, 
and  others  residing  out  of  the  state,  from 
some  of  whom  they  might  wish  to  purchase 
goods  upon  credit,  and  this  without  any  re- 
quest being  made  to  be  informed  of  the  stand- 
ing or  credit  of  Pollasky  Bros.  ;  and  others 
of  whom,  and  by  far  tne  greater  number, 
were  engaged  in  different  lines  of  business, 
and  who  were  in  no  manner  interested  in 
knowing  their  standing  or  financial  ability 
or  business  integrity,  to  all  such  the  com- 
munication was  not  i>rivileged.  It  cannot 
be  said  that  a  blacksmith,  a  sawmiller,  and 
a  lumber  dealer,  a  furniture  manufacturer, 
a  dealer  in  hardware,  a  chemist,  mineral 
water  bottlers,  butchers,  book  agents,  phy- 
sicians or  druggists,  or  other  business  men- 
tioned in  the  notification  sheets,  who  are  not 
engaged  in  wholesale  or  retail  dealing  in  dry 
goods,  clothing,  or  boots  and  shoes,  are  at 
all  interested  in  the  business  standing  of  a 
dealer  in  dry  goods,  clothing,  and  boots  and 
shoes.  Ko  court  has  gone  so  far  as  to  hold 
all  communications  made  by  a  mercantile 
agency  to  their  subscribers,  if  made  in  good 
faith,  but  made  generally,  without  request, 
or  to  those  inquiring  concerning  or  interested 
in  knowing  the  condition  and  financial  stand- 
ing of  a  person,  are  privileged.  On  the  con- 
trary, courts  have  uniformly  held  that  priv- 
ilege does  not  extend  to  false  publications 
made  to  persons  who  have  no  such  interest  in 
the  subject-matter. "  Goldstein  v.  Fosa,  2  Car. 
&  P.  252;  Gam,  v.  Stacey,  8  Phila.  617; 
Taylor  v.  Church,  8  N.  Y.  452 ;  Ormtiby  v. 
Douglass,  87  N.  Y.  477;  Sunderlin  v.  Brad- 
street,  46  N.  Y.  188,  7  Am.  Rep.  822 ;  King 
V.  Patterson,  49  N.  J.  L.  417,  60  Am.  Rep. 
622;  Bradstreet  v.  OiU,  72  Tex.  116,  2  L.  R. 
A.  405;  Johnson  v.  Bradstreet,  77  Ga.  172; 
Brber  v.  Dun,  12  Fed.  Rep.  526.  "The  law 
guards  most  carefully  the  credit  of  all  mer- 
chants and  traders.  Any  imputation  on  their 
Kolvency — any  suggestion  that  they  are  in 
pecuniary  difficulties— is  therefore  actionable 
without  proof  of  special  damages.  Of  mer- 
chants, tradesmen,  and  others  in  occupations 
where  credit  is  essential  to  the  successful 
prosecution,  any  language  is  actionable  with- 
out proof  of  special  damages,  which  imputes 
a  want  of  credit  or  responsibility  or  insolv- 
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ency.**  Newell,  Defamation,  pp.  192,  193, 
g§  84,  85.  In  the  case  in  hand  the  defendant 
was  not  even  applied  to  by  any  of  its  patrons 
for  information  in  regard  to  the  financial 
standing  of  the  plaintiffs,  and  the  publica- 
tion of  the  statement  that  plaintiffs  had  as- 
signed was  merely  voluntary  on  their  part, 
false  in  fact,  and  compelled  them  to  retire 
from  business.  When  asked  to  retract  the 
statement-,  they  declined  to  do  so.  Under 
such  circumstances,  the  statement  was  in 
no  wise  privileeed.  The  information  ac- 
quired by  defendant  was  its  own,  and  was 
communicated  to  others  or  made  public  in 
such  form  and  upon  such  terms  as  it  dictated. 
Neither  the  welfare  nor  convenience  of  society 
will  be  promoted  b^  a  publication  of  matters, 
false  in  fact,  injuriously  affecting  the  stand- 
ing and  credit  of  merchants  and  tradesmen, 
broadcast  through  the  land,  within  the 
protection  of  privileged  communications. 
While  the  defendant's  business  is  lawful, 
vet  in  its  conduct  and  management  it  must 
De  subjected  to  the  ordinary  rules  of  law, 
and  its  proprietors  and  managers  held  to  the 
liability  which  the  law  attaches  to  the  like 
liability  of  others. 

2.  The  next  contention  of  defendant  is  that 
the  publication  was  txue,— that  plaintiffs 
were  in  fact  insolvent  at  the  time  thereof, — 
and  that  the  court  for  that  reason  should  have 
given  the  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence.  **  A  firm  is  under- 
stood to  be  insolvent  when  unable  to  pay  its 
debts  as  they  fall  due  in  the  usual  course  of 
trade  or  business."  Bouvier,  Law  Diet,  title 
Insolvency,  809.  "It  implies  as  well  the 
present  ability  of  the  debtor  to  pay  out  of 
his  estate  all  of  his  debts,  as  also  such  atti- 
tude of  his  property  as  that  it  may  be  reached 
and  subjected  by  process  of  law,  without  his 
consent,  to  the  payment  of  such  debts." 
Eddy  V.  Baidwin,  82  Mo.  869 ;  Thompson  y. 
Thompson,  4  Cush.  127 ;  Walton  v.  Silt^ton 
First  JSfat.  Bank,  18  Colo.  265.  6  L.  R.  A. 
765.  We  do  not  think  that  this  contention 
is  borne  out  by  the  evidence,  as,  according* 
to  the  statement  of  Mitchell,  one  of  the  plain- 
tiffs, who  testified  in  the  case,  and  who  knew 
all  about  the  business  of  the  firm  and  its  as- 
sets, it  had  ample  available  means  with 
which  to  have  liquidated  its  indebtedness. 

8.  It  is  next  contended  that  the  publication 
was  not  libelous  per  ie,  and  that,  therefore, 
it  was  necessary  for  plaintiffs  to  allege  in 
their  petition,  and  also  prove,  special  dam- 
ages, before  being  entitled  to  recover.  The 
authorities  cited  by  defendant  do  not  sustain 
this  contention.  If  the  libel  complained  of 
is  not  actionable  per  se,  then  defendant's 
position  is  correct;  otherwise  not.  In  the 
case  of  WHss  v.  WhitUmore,  28  Mich.  866, 
the  supreme  court  of  that  state  says :  **  The 
definition  of  *  libel,  *  as  given  by  Mr.  Town- 
shend  upon  a  review  of  the  authorities,  is 
that  it  is  a  wrong  done  by  writing  or  effigy ; 
and,  if  false  and  malicious,  certainly  and  for 
the  purpose  of  injuring  another  in  reputa- 
tion, trade,  employment,  or  property,  every 
publication  of  language  concerning  a  man 
or  his  affairs,  which,  as  a  necessary  or  nat- 
ural and  proximate  conse<^uence,  occasions 
pecuniary  loss  to  another,  is  prima  facie  a. 
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libel,  if  the  publication  be  by  writing." 
A  definition  of  "libel,"'  as  quoted  and  ap- 
proved by  this  court  in  Kelson  v.  Muagrave, 
10  Mo.  648,  is:  ''A  malicious  publication, 
expressed  either  in  printing  or  writing,  or  by 
signs  or  pictures,  tending  to  cither  blacken 
the  memory  of  the  dead,  or  the  reputation  of 
ooe  who  is  alive,  and  expose  him  to  public 
hatred,  contempt,  or  ridicule. "  This  defini- 
tion had  been  cited  with  approval  in  Price  v. 
y^hiUly,  50  Mo.  439,  and  Legg  v.  Dunleaty, 
80  Mo.  568,  50  Am.  Rep.  512 :  "Any  printed 
publication  that  tends  to  bring  a  man  into 
disrepute,  ridicule,  or  contempt  is  a  libel, 
in  a  legal  sense. "  In  the  case  of  Hermann  v. 
Bradstreet,  19  Mo.  App.  227,  it  was  held  that 
the  following  words:  ** Joseph  Hermann, 
brickmaker.  is  in  the  hands  of  the  sheriff,  ^ — 
which  were  published  of  and  concerning 
Hermann,  who  was  engaged  in  the  business 
of  brickmaking, — were  libelous,  and  action- 
able per  96,  Words  written  or  spoken  of 
one's  trade  are  actionable,  when  they  might 
not  be  so  if  spoken  of  the  individual  sim- 
plv.  Townshend,  Slander  &  Libel,  §g  132, 
ni.  Everv  w  i  1 1  f ul  and  unauthori  zed  publ  i  • 
cation,  written  or  printed,  which  imputes  to 
a  merchant  or  other  business  man  conduct 
which  is  injurious  to  his  character  and  stand- 
ing as  a  merchant  or  business  man,  is  a  libel, 
and  implies  malice.  Locke  v.  Bradetreet^  22 
Fed.  Rep.  771.  So  it  was  held  in  the  case 
of  yeu>dl  ▼.  EovD,  81  Minn.  285,  that  **in 
those  trades  or  professions  in  which,  ordinar- 
ily, credit  is  essential  to  their  successful 
prosecution,  [as,  for  example,  that  of  a  mer- 
chant,] language  is  actionable  per  ee  which 
imputes  to  one  in  such  trade  or  profession  a 
want  of  credit  or  responsibility,  or  insolv- 
ency, past,  present,  or  future.  Such  lan- 
guage necessarily  or  naturally  and  presump- 
tively causes  pecuniary  loss  to  the  person  of 
whom  it  is  published.**  See  also  McGinnis 
V.  Knapp,  109  Mo.  181.  These  authorities 
abundantly  show  that  the  publication  here 
complained  of,  to  wit,  ''Mitchell  &  Com- 
pany, assigned,"  was  actionable  per  m,  and 
that  from  the  publication,  the  same  being 
false,  malice  is  implied;  and  that  the  court 
did  not  commit  error  in  instructing  the  jury 
to  find  for  plaintiffs. 

4.  It  is  also  contended  that  the  damages 
assessed  by  the  jury  are  excessive ;  so  much 
so  that  the  jury  must  have  been  governed  by 
passion  or  prejudice  in  arriving  at  their  ver- 


dict. There  does  not  seem  to  be  anrthin^ 
in  the  case  to  justify  this  position,  when  all 
the  facts  connected  with  the  publication  and 
the  result  thereof  are  taken  into  considera* 
tion.  The  plaintiffs  seem  to  have  been  doing 
a  large  ana  lucrative  business,  principally 
upon  credit,  and  the  act  of  defendant  com 
pel  led  them  to  retire  therefrom,  and  in  fact 
almost  entirely  destroyed  their  credit.  The 
verdict,  in  our  opinion,  was  not  more  than 
they  were  entitled  to  recover  under  the  evi- 
dence and  instructions  of  the  court. 

5.  The  final  contention  on  the  part  of  de- 
fendant is  that  under  article  2,  §  14,  Const. 
Mo.,  which  provides  **that  no  law  shall  be 
passed  impairing  the  freedom  of  speech  :  that 
every  person  shall  be  free  to  speak,  write,  or 
publish  whatever  he  will  on  anv  subject,  be- 
inff  responsible  for  all  abuse  of  that  liberty; 
and  that  in  all  suits  and  prosecutions  for  li- 
bel the  truth  thereof  may  be  given  in  evi- 
dence, and  the  jury,  under  the  direction  of 
the  court,  shall  determine  the  law  and  the 
fact," — that  it  was  the  duty  of  the  court  to 
have  instructed  the  jury  that  they  were  the 
judges  of  the  law  as  well  as  of  the  fact,  and 
that  because  of  the  failure  to  do  so  the  in- 
struction given  in  the  case  was  erroneous. 
No  instruction  of  this  character,  or  present- 
ing this  phase  of  the  case  to  the  jury,  was 
asked  by  defendant.  Section  2188,  Rev.  Stat. 
1889,  provides  that  when  the  evidence  is  con- 
cluded, and  before  the  case  is  argued  or  sub- 
mitted to  the  jury  or  to  the  court  sitting  as 
a  jury,  either  party  may  move  the  court  to 
jl^ive  instructions  on  anv  point  of  law  arising 
m  the  cause,  which  shall  be  given  or  re- 
fused ;  and  that  the  court  may,  of  its  own 
motion,  give  like  instructions,  etc.  Defend- 
ant cannot  now  be  heard  to  complain  of  the 
refusal  of  the  court  to  give  an  instruction 
which  was  not  asked.  It  is  not  made  the 
&y^\,j  of  the  trial  court  by  statute,  in  civil, 
as  It  is  in  criminal,  cases,  to  instruct  the 
jury  whether  it  is  asked  to  do  so  or  not. 
Besides,  no  such  question  is  made  in  the 
motion  for  new  trial. 

Being  unable  to  discover  any  prejudicial 
error  in  the  trial  of  the  cause  either  in  the 
admission  or  exclusion  of  evidence  or  the  re- 
fusing or  givine  instructions,  and  tlu  judg^ 
inentoeing  for  the  right  party,  it  is  offlrmetL 

All  concur. 

Rehearing  denied. 
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1*  The  death  of  the  aoenaed  pending 


writ  of  error  from  a  Judflrment  of  oonviotioo 
and  sentenoe  to  Imprisonment  abates  the  writ. 
8.  Judgment  eannot  be  rendered  nnne 
pro  tone  to  prevent  the  abatement  of 
the  ^vrit  of  error  by  the  death  of  the  accused 
pending:  his  writ  of  error  to  review  a  Judflrment 
of  conviction  and  sentence  to  Imprlsonmeot. 

(October  8L.  1892.) 


NoTB.— .At  to  enbru  (tf  judgment  none  pro  tunc. 

Power  to  render. 
In  conafderinff  judgments  nune  pro  time,  all  ma^ 
SOL.R.  A. 


ten  relatlngr  to  clerical  misprision,  mistakes  in 
amounts  and  parties,  description  of  property  and 
the  like,  and  the  amendment  of  Judirments,  or  de- 
lay in  the  rendition  of  judfnnenta  except  when  en- 
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Oct., 


ERHOB  to  the  CrimiDal  Court  for  Cook 
CouDty  to  review  a  judgment  convicting 
defendant  of  murder  and  senteocing  him  to 
imprisonment  for  life.  On  motion  after  the 
death  of  plaintiff  in  error  for  the  entry  of 
Judgment  nunc  pro  tunc  as  of  a  date  prior  to 
auch  death.    Dented, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  William  S.  Forrest,  Raasell  H. 
Wingf,  and  Daniel  Donahoe,  for  plaintiff 
in  error: 

The  power  to  enter  orders  and  judgments 
nunc  pro  tune  has  been  exercised  by  the  courts 
from  the  earliest  times. 

1  Freem.  Judgm.  §  56. 

The  power  is  not  confined  to  civil  cases,  but 
mav  also  be  exercised  in  criminal  cases. 

Aimett  V.  State,  14  Tex.  455;  Ex  parte  Beard, 
11  Tex.  284;  Smith  v.  StaU,  1  Tex.  App.  408; 
Smith  Y.  State,  Id.  516;  Binns  v.  State,  85  Ark. 
118;  Bcibo  V.  State,  40  Ark.  224;  Ex  parte  Jones, 
61  Ala.  3d9;  Benedict  v.  State,  44  Ohio  St.  679. 

If  in  an  appellate  court  either  party  dies 
after  the  cause  has  been  regularly  argued  or 
submitted  and  while  the  case  is  subjudtce;  or, 
if  in  a  trial  court  either  party  dies  after  ver- 
dict, or  nonsuit,  or  the  report  of  referees,  or 
the  like,  and,  while  for  any  reason,  the  case  is 
subjudiee, — the  universal  practice  is,  whether 
the  death  be  suggested  on  the  record  or  not, 
not  to  let  the  case  abate,  but  to  enter  judgment 
nunc  pro  tunc  as  of  a  date  during  the  lifetime 


of  both  parties,  and  when  it  should  or  might 
have  been  entered  up. 

Mitchell  V.  Overman^  103  U.  S.  62,  26  L.  ed. 
869;  Bank  of  United  States  v.  WeUdger,  27  U. 
S.  2  Pet.  481,  7  L.  ed.  492:  Clay  v.  Smith,  28 
U.  8. 8  PeL  411,  7  L.  ed.  723;  Gihbs  v.  Belcher, 
80  Tex.  79;  McLean  v.  State,  8  Heisk.  22;  Dan- 
forth  V.  Davforth,  111  111.  236;  Brown  v.  WJiCd^ 
er,  18  Conn.  199;  Lewis  v.  Soper,  44  Me.  72; 
Qoddard  v.  Bolster,  6  Me.  427, 20  Am.  Dec.  320; 
Perry  v.  Wilson,  7  Mass.  893;  Currier  v.  IjouxU, 
16  Pick.  170;  Stickney  v.  Dans.  17  Pick.  169; 
Ryghtmyre  v.  Durham,  12  Wend.  245;  Crate- 
ford  V.  Wilson,  4  Barb.  504;  Burnham  v.  Dal- 
ling,  16  N.  J.  Eg.  810;  Gurney  v.  Parks,  1 
How.  Pr.  140;  EMe  v.  Moyer,  8  How.  Pr.  244; 
Spalding  v.  Congdon,  18  Wend.  543;  Kissam 
v.  Hamilton,  20  How.  Pr.  869;  Dial  v.  Holler^ 
6  Ohio  8t.  228;  QriHith  v.  OgU,  1  Binn.  172; 
Isley's  Case,  1  Leon.  187.  See  also  2  Tidd,  Pr. 
2d  Am.  ed.  982. 

After  assignment  of  errors  the  death  of  plain- 
tiff in  error  never  abates  a  writ  of  error. 

Qreen  v.  Watkins,  19  U.  a  6  Wheat,  260,  5 
L.  ed.  256;  Turner  v.  Booker,  2  Dana,  835; 
Lewis  V.  St.  Louis  db  L  M.  R,  Co.  59  Mo.  493; 
Eimbrough  v.  Mitchell,  1  Head .  539:  Blake  ▼. 
Qrismld,  104  N.  Y.  618;  Cox  v.  Whitfield,  18 
Ala.  738;  WalpoU  v.  Smith,  4  Blackf.  151;  Car- 
roll V.  Boioie,  7  Gill,  84. 

The  reason  for  the  rule  assigned  in  all  the 
cases,  is  based  on  the  maxim  actus  curia  ncm- 


tered  nunc  pro  tunc  have  been  excluded  as  more 
properly  belongrinff  to  another  note. 

Courts  have  the  power  to  maJce  their  records 
speak  the  truth,  and  where  a  Judgment  was  ren- 
dered but  not  entered  it  may  be  entered  nunc  vro 
tunc  even  after  the  lapse  of  years.  Groner  v. 
Smith,  49  Mo.  818;  Mays  v.  HasseU,  4  Btew.  A  P. 
<Ala.}  22S,  24  Am.  Dec.  760;  King  ▼.  Bumham,  129 
Mass.  698;  Bhephard  v.  BrentoD,  20  Iowa,  41;  Fuller 
V.  Stebbins,  48  Iowa,  876;  Beid  v.  Morton,  119  IlL  118; 
Irvin  V.  Hazleton,  87  Pa.  465;  Howell  v.  Marian,  78 
111.  163:  Marshall  v.  Livingston,  77  Ga.  21;  Long  v. 
Lonfc,  86  N.  C  416;  Doe  v.  Lithert)erry,  4  McLean. 
442:  Matthews  v.  Houghton,  11  Me.  877. 

A  judgment  nunc  pro  tunc  should  not  be  entered 
unless  by  order  of  court.  Brie  B.  Co.  v.  Aokexson, 
88  N.  J.  L.  88. 

And  a  judgment  nunc  i>ro  tune  should  not  be  ren- 
dered unless  a  Judgment  has  been  actually  rendered 
prior  thereto.  Gray  v,  Brignardello,  68  U.  8.  1 
"Wall.  6S7, 17  L.  ed.  698;  Worley  v.  Shong  (Neb.)  Sept. 
28, 1882;  Perkins  v.  Dunlavy,  61  Tex.  241;  Hyde  v. 
Curling,  10  Mo.  869;  Ladd  v.  Couzins,  86  Mo.  613. 

If  the  record  of  a  justice  Is  defective  in  not  show- 
ing the  date  of  its  entry,  it  cannot  be  taken  advan- 
tage of  by  an  application  for  a  writ  of  certiorari 
nunc  pro  tunc;  but  a  writwlU  be  issued  to  bring  up 
the  record.  Gwinner  v.  Brendt,  2  Pa.  DisL  Bep.  60» 
«  Kulp,  632. 

The  county  court  of  Yirginia  may  at  a  subse* 
<iuent  term  render  a  judgment  on  a  verdict  at  the 
next  term  nunc  pro  tunc  where  there  was  a  mo- 
tion to  set  aside  the  verdict,  under  section  8184  of 
the  Code  providing  for  a  continuance  of  all  unfln- 
ishcd  business.    Van  Gunden  v.  Kane,  88  Va.  50L 

An  entry  on  the  docket  ^*judgt.,**  was  held  to  be 
a  regular  Judgment  from  which  the  clerk  could 
enter  up  a  judgment,  and  a  Judgment  nunc  pro 
tunc  nt  subsequent  term  was  unnecessary.  Davis 
V.  Shaver,  61 N.  a  18*  91  Am.  Dec.  92. 

And  where  the  entry  ** judgment**  was  carried 
on  the  docket  to  next  term,  and  then  no  courts 
were  held  for  a  year,  and  at  subsequent  oonrt  the 
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clerk  extended  the  Judgment  as  of  the  fall  term 
prior  thereto,  the  entry  was  sustained,  but  the 
JuOgment  had  become  dormant  at  the  time  of  the 
entry.    Jacobs  v.  Burgwyn,  68  N.  C 108. 

A  clerk  may  enter  a  Judgment  after  the  death  of 
the  plaintllf  when  It  was  rendered  during  his  life. 
Then  it  will  be  error  for  the  court  to  have  it 
amended  so  as  to  appear  to  be  entered  as  of  the  day 
rendered.   Franklin  v.  Merida,  60  Gal.  288. 

As  to  time, 

A  Judgment  rendered  at  the  November  term  as 
of  the  March  term,  without  noticing  the  interven- 
ing June  term  at  which  it  was  Intended  to  have 
been  entered,  will  be  set  aside  with  direotiona  to 
the  lower  court  to  enter  Judgment  at  the  next 
term.   Bobb  v.  Bostwiok,  5  DL  116. 

An  order  made  substituting  parties  bat  not  en* 
tered  may  be  entered  as  of  the  date  of  triaL  Crlm 
V.  Beesing,  88  QaL  478. 

The  failure  to  enter  a  Judgment  on  the  verdict  in 
four  days  after  the  adjournment  of  the  court  win 
not  defeat  the  verdict  where  there  is  an  appeal 
taken  and  dismissed;  a  Judgment  now  may  be  en- 
tered nunc  pro  tunc  Kane  v.  HiUs,  B.  M.  Cbarit. 
108. 

The  rule  in  Georgia  that  when  a  verdict  has  been 
obtained  and  an  appeal  taken  before  signing,  the 
Judgment  shall  not  be  signed  of  a  prior  date  than 
the  time  of  disposing  of  the  appeal,  is  modiflod 
when  applied  to  a  nunc  pro  tunc  Judgment.  Per- 
due V.  Bradshaw,  18  Qtu  iSfl, 

And  if  an  appeal  is  withdrawn  that  is  taken  be- 
fore entry  of  a  Judgment  on  a  verdict,  the  Judg- 
ment should  be  entered  nunc  pro  tunc  Under  the 
statute  all  Judgments  on  verdicts  rendered  at  the 
same  term  are  of  equal  date.  Hardee  v.  Stovall,  1 
Ga.  92. 

On  overruling  a  motion  for  a  new  trial  in  1856 
where  the  verdict  was  in  1864  a  Judgment  nunc  pro 
tunc  may  be  rendered.  Davy  v.  Cameron,  16  U.  CL 
Q.  B.  176. 

For  the  puiposea  of  the  Btatnte  of  Limltatloii» 
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inem  ffravabit.  Tbe  parties  are  not  to  be  prej- 
udiced by  tbe  delay  of  tbe  court. 

MitehdU  ▼.  Overman,  108  U.  8.  64,  26  L.  ed. 
870:  lOey^B  Case,  supra.  See  also  2  Tidd.  Pr. 
2d  Am.  ed.  932;  Crawford  Y.Wilson,  4  Barb. 
W4;  Perry  ▼.  Wilson,  7  Mass.  893. 

It  is  not  necessary  to  suggest  deatb  on  tbe 
record. 

Isley's  Case,  Currier  v.  IxnoeU^  and  Crawford 
T.  Wilson,  supra;  2  Tidd,  Pr.  2d  Am.  ed.  982. 

Tbe  case  is  not  allowed  to  abate  even  wben 
deatb  is  suggested  of  record. 

Perry  ▼.  WUson,  supra;  Lewis  v.  Boper,  44 
Me.  72;  Crawford  v.  Wilson,  supra. 

Application  may  be  ex  parte, 

Eyghlmyre  7.  J/urham,  12  Wend.  245. 

The  court  may  be  advised  of  the  death  by  a 
third  party,  and  tbe  motion  to  enter  judgment 
nunc  pro  tunc  may  be  made  on  behalf  of  a 
third  party. 

Storey  v.  Saunders,  Hayes  &  Jones,  Ir.  Exch. 
Rep.  341. 

The  principle  is  applicable  to  criminal 
cases. 

In  Illinois,  a  judgment  for  costs  in  criminal 
cases  is  a  lien  on  all  the  defendant's  property, 
real  or  personal.     It  is  made  a  lien  by  statute. 

1  Starr  &  C.  Stat,  p  871,  t$  518. 

There  was  no  judgment  for  costs  in  criminal 
caries  at  common  law. 

4  Am.  &  £ng.  Encyclop.  Law,  pp.  814, 
823. 


The  writ  of  error  is  a  new  action. 

Oibbs  V.  Belcf»er,  30  Tex.  79. 

The  cause  of  action  in  the  criminal  court  of 
Cook  county  was  merged  in  the  judgment  en- 
tered  against  the  plaintiff  in  error  m  the  cause 
at  bar.  In  tbe  criminal  court  tbe  cause  of  ac- 
tion was  tbe  claim  that  (ySuUivaii,  with  oth- 
ers, conspired  to  murder  and  did  murder  Pat- 
rick Cronin.  In  this  court  tbe  catise  of  action 
is  the  errors  alleged  in  the  judgment  of  the 
criminal  court.  The  cause  of  action  in  this 
writ  of  error  survives. 

Cox  V.  Whitfieldj  18  Ala.  788. 

Is  it  not  a  sufficient  reason  to  enter  tbe  judg- 
ment nunc  proiune  that  a  reversal  of  tbe  judg- 
ment in  a  criminal  case  removes  tbe  itifaniy 
that  attaches  to  the  judgmeut  in  the  court  be- 
low? Is  the  rule  to  be  that  this  court  will 
look  after  the  property  interests  of  tbe  heirs 
but  not  the  good  name  of  the  ancestor? 

The  cause  of  action  in  the  lovier  court  has 
been  merged  in  tbe  judcrment  for  life  impris- 
onment and  for  costs.  The  judgmen  t  for  ct'Sts 
is  collectible  out  of  tbe  estate  of  Patrick  O' 
Sullivan.  The  administrator  of  his  estate  is 
chargeable  with  it. 

Judfi^ment  for  costs  survives,  and  will  for- 
ever survive,  unless  discharged  by  pajment,  if 
the  judgment  be  not  reversed.  His  heirs  take 
bis  estate,  real  and  personal,  subject  to  the 
lien  of  that  judgment  for  costs.  O'Sullivan 
has  property  in  Cook  County,  real  and  per- 


tbe  date  of  a  nave  pro  time  judjrmeDt  is  as  the  date 
of  the  order  of  tbe  entry.  Borer  v.  Chapman,  119 
U.8.587,a0L.ed.S82. 

In  1806  the  court  refused  to  order  a  Judcrment  to 
be  signed  nunc  pro  tunc  to  irlve  efleot  to  a  forfeit- 
ure made  during  the  revolution.  Seaman  v.  Miller, 
lJofaD8.l48. 

The  failure  of  the  olerk  to  enter  a  judgment  of 
coDfession  may  be  cured  by  an  entry  at  any  time 
nunc  pro  iwnc  and  if  he  fails  to  enter  it  the  court 
may  order  him  to  enter  it.  Shadraok  ▼.  Woolfolk, 
4B  Gratt.  707. 

As  to  tvidcncs  used  in  ohtainina  a  judgment  nunc 

pro  tunc. 

Tbe  Judgment  mine  vro  tune  can  be  made  only  on 
record  evidence  showing  that  such  a  judgment  had 
in  fact  been  previously  rendered.  Draughan  v. 
Tomheckbee  Bank.  1  Stew.  (Ala.)  M,  IS  Am.  Dec 
88;  Harris  v.  Bradford,  4  Ala.  Hii;  Andrews  v. 
Branch  Bank  at  MobQe,  10  Ala.  875;  Yonge  v.  Broz- 
ton,  28  Ala.  884;  Gibson  v.  Chouteau.  46  Mo.  171. 100 
Am.  Deo.  866:  Hyde  v.  Curling,  10  Mo.  &59;  Kuehlt- 
bau  ▼.  State,  80  Ala.  91;  Herring  v.  Cherry,  75  Ala. 
8^$;  Thompson  v.  Miller,  2  Stew.  (Ala.)  470;  Hans- 
bmngh  v.  Fudge,  80  Mo.  807;  Gamble  y.  Dougherty, 
n  Mo.  590;  Makepeace  v.  Lukens,  27  Ind.  435,  92  Am. 
Dea  S63;  Chlssom  y.  Barbour,  100  Ind.  1;  Aydelotte 
T.  Brtttaln.  29  Kan.  96;  Blize  y.  Castlio,  8  Mo.  App. 
290:Metcalf  v.  Metcalf,  19  Ala.  810.  54  Am.  Deo.  190; 
Farmer  y.  Rogers,  85  Ga.  290;  Graham  v.  Lynn,  4  B. 
Men.  17,  89  Am.  Dec  498;  Re  Lhnerick,  18  Me.  183: 
Witten  v.  Robison,  81  Mo.  App.  526;  Camoron  y. 
Thurmond,  66  Tex.  22;  Price  y.  Likens,  23  Tex.  635; 
Work  y.  Northern  Pac  B.  Co.  11  Mont.  613;  Gray  y. 
Thomas,  12  Smedes  &  M,  111;  Ex  jpatte  Dean  & 
Chapter  St.  FaulV,  18  Week.  Rep.  724. 

The  record  most  also  show  that  a  valid  Judgment 
could  have  been  rendered,  and  that  the  condition 
precedeof.  to  Judgment  had  been  complied  with. 
Womack  y.  Sanford,  97  Ala.  446;  O^Kiordan  y. 
Walsh,  8  Ir.  a  L.  Bep.  158;  Punch  v.  Walke,  84  Ala. 
494. 
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An  order  oyerruling  exceptions  to  a  report  in 
partition  may  be  entered  nunc  pro  tunc  based  on 
the  assignment  of  error  and  supersedeas  bood. 
Wade  v.  Bryant  (Ky.)  Feb.  25, 1888. 

And  a  decree,  reversed  by  supreme  court  where 
the  opinion  is  in  writing  embodying  the  decree, 
may  be  entered  nunc  pro  tunc  State  v.  Mobile,  24 
Ala.  70L 

After  a  judgment  in  ejectment  the  parties  made 
an  agreement  as  to  the  boundary  line  which  the 
Judge  indorsed,  *'The  judgment  heretofore  ren- 
dered in  this  case  is  set  aside,  and  the  foregoing 
agreement,"  which  agreement  was  entered  on  the 
minutes,  but  this  would  not  sustain  a  Judgment  at 
a  subsequent  term  being  treated  as  a  fugitive 
paper.    Cbighizold  v.  Doe.  24  Ala.  287. 

And  a  decree  of  final  sestlement  of  an  adminis- 
trator nunc  pro  tunc  will  not  be  rendered  on  a 
paper  purporting  to  be  a  final  decree  that  is  sim- 
ply lodged  with  tbe  papers  although  signe<l  by  the 
party  who  was  judge  at  that  time.  Hudson  y, 
Hudson,  20  Ala.  864,  56  Am.  Dec.  200. 

And  cannot  be  based  on  a  writing  made  by  one 
of  the  attorneys  found  in  the  papt^rs  In  the  case. 
Raymond  v.  Smith,  1  Met.  (Ky.)  65,  71  Am.  Doc.  458. 

So  a  decree  pronounced  on  foreclosure  but  not 
drawn  up  could  not  be  entered  nunc  pro  tunc  at  a 
subsequent  term.  It  is  essential  that  it  should  be 
passed  and  entered  to  be  a  perfect  decree.  Drum- 
mond  y.  Anderson,  8  Grant,  Ch.  152. 

And  where  a  decree  was  lost  for  thirty  years  the 
cause  was  directed  to  be  reheard.  Deverlng  y* 
Cooper,  8  Ch.  Rep.  27. 

On  the  other  hand,  there  are  some  cases  that  hold 
that  a  decree  may  be  entered  nunc  pru  tunc  based 
on  office  copy  and  memorandum  of  registrar's 
book.  Donne  v.  Lewis,  11  Yes.  Jr.  601;  Jcsson  v. 
Brewer.  Dick.  870;  Williams  v.  Floyer,  Id.  824; 
Lawrence  y.  Richmond,  1  Jac.  &  W.  241. 

Oral  evidence  is  insufficient  on  which  to  base  a 
nunc  pro  tunc  order.  Carter  y.  McBroom,  85  Tenn. 
877;  Waldo  v.  Beckwith,  1  N.  M.  97;  State  v.  Smith, 
12  La.  Ann.  849;  OadweU  v.  DuUaghan,74  Iowa, 238; 
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sooal.  So  far  as  tbe  judgment  for  costs  is 
concerned,  the  effect  is  the  same  as  if  it  were 
tf  judgment  against  O'Sullivan  entered  in  his 
lifetime  in  any  civil  action. 

This  court  lias  held  that  an  action  for  costs 
is  an  action  en  contractu.  The  judgment 
should  be  entered,  therefore,  nunc  pro  tunc  in 
this  cause,  for  the  same  reason  that  this  court 
would  enter  judgment  nunc  pro  tune,  if  tlie 
cause  of  action  in  this  court  were  error  alleged 
in  a  judgment  obtained  in  the  court  below  in 
an  action  ex  contractu, 

Qray  v.  Ferreby,  86  Iowa,  151;  Doyle  v.  Wil- 
kinaon,  120  111.  430:  Carpenter  ▼.  People,  8  DL 
147. 

At  common  law  the  heir  could  sue  out  a 
writ  of  error  to  reverse  to  judgment  in  capital 
cases  so  as  to  defeat  tbe  attainder,  although  the 
ancestor  could  not  sue  out  the  writ  to  reverse 
the  judgment  in  order  to  save  his  life. 

4  Bl.  Com.  892;  Oreen  v.  Watkins,  19  U.  8. 
e  Wheat.  280,  5  L.  ed.  256. 

To  refuse  to  enter  the  judgment  nunc  pro 
tunc  is  virtually  to  hold  that  the  death  of  the 
plaintiff  in  error  while  the  case  is  ntb  judice 
and  after  he  has  done  all  that  he  could  have 
done  if  he  had  lived  to  the  moment  of  final 
judgment  in  the  court  of  last  resort,  operates 
as  a  release  of  all  errors  in  a  writ  of  error. 

Cox  V.  Whitfield,  18  Ala.  788;  Qibbs  v.  BeUh- 
«-,  80  Tex.  79;  Eimhrough  v.  Mitchell,  1  Head, 
639;  Blake  v.  Griewold,  104  N.  T.  618;  Com- 


etoek  V.  l>odge,  48  How.  Pr.  97;  Lewis  v.  St. 
Louie  ik  L  M,  R.  Co.  59  Mo.  495;  Brown  v. 
Wheeler,  18 Conn.  199;  Griffiths.  Ogle,  1  Binn. 
172;  Perry  Y,  F*fo<?»,  7  Mass.  893;  Goddard^, 
Bolster,  6  Me.  427.  20  Am.  Dec.  820;  CoUin^ 
V.  Prentice,  15  Conn.  428. 

The  right  to  the  costs  is  vested  in  the  clerks 
of  the  supreme  and  criminal  courts,  in  the 
sheriff  and  in  other  persons,  entitled  to  receive 
them.  The  attorney-genersJ  and  state's  attor- 
ney have  not,  therefore,  the  authority  to  sat- 
isfy the  judgment  for  costs. 

HoUiday  v.  PeopU,  10  111.  214;  Carpenter  v. 
PeopU,  8  111.  147;  SchuylkiU  County  v.  RHf- 
snyder,  46  Pa.  446;  Estep  v.  Lacy,  85  Iowa» 
419.  14  Am.  Rep.  498;  Statev.  Gray,  SSIowa,^ 
508;  United  States  v.  Tjincaster,  4  Wash.  C. 
C.  64;  Bowe  v.  BtaU,  2  Bay,  565;  Ex  parU  Mc- 
Donald, 2  Whart.  440. 

On  motion  for  rehearing. 

If  our  motion  is  not  granted  it  follows,  neo- 
essarily: 

1.  That  there  is  no  remedy  whatever  to  the 
administrator,  legatees,  devisees,  or  heirs  of  a 
defendant  a^inst  whom  a  judgment  for  costs 
in  a  criminal  case  in  the  court  below  has  been 
entered,  even  though  the  defendant  was  con- 
demned without  warrant  of  law,  and  in  his 
lifetime  sued  out,  paid  for  and  prosecuted  a 
writ  of  error,  until  it  was  taken  under  advise- 
ment, if  the  defendant  dies  before  this  court 


Bobertaon  v.  Pharr.  66  Ga.  245;  Short  v.  KeUoffff*  10 
Oa.  180;  Perkins  v.  Perkins,  27  Ala.  479. 

But  a  delay  of  twenty  years  where  tbe  defendant 
was  in  default,  was  allowed  to  be  erpiainod  by 
parol  evidence  and  judgnient  nunc  pro  tunc  en- 
tored.    Rugg  v.  Parker,  7  Qray,  172. 

And  in  another  case  where,  after  the  lapse  of 
nine  years,  it  was  discovered  that  a  decree  that  was 
passed  was  lost,  the  court  directed  a  reissue  of  the 
order  on  the  affidavit  of  the  solicitor  who  obtained 
it.  Ruesell  V.  Tapping,  3  Week.  Rep.  870.  And  see 
Bobo  V.  State,  infra. 

As  to  nuno  pro  tunc  entry  in  criminal  cases, 

Tbe  Texas  Statute,  1 8161,  Paschal^s  Dig.,  provid- 
ing for  entering  Judgmtnt  at  the  next  term  in 
orimioal  cases  if  not  entered  at  the  term  of  tbe 
verdict,  does  not  prohibit  a  nunc  jpro  tunc  entry 
after  tbe  second  term  pending  the  appeal.  Ex 
parte  Beard,  41  Tex.  234. 

Judgment  of  forfeiture  of  bail  bond  may  be 
proved  by  parol  evidence  and  entered  nunc  pro 
tunc.  The  Alabama  rule  as  to  evidence  not  fol- 
lowed.   Bobo  V.  State,  40  Ark.  224. 

In  a  writ  of  error  to  reverse  an  attainder  of  trea- 
son where  the  reversal  is  obtained  In  the  reign  of 
another  king  and  the  record  is  made  up  after  the 
death  of  the  parties,  the  court  would  not  make  a 
rule  to  make  it  their  Judgment  but  only  that  their 
officer  should  make  that  entry  now  which  he 
should  have  made  when  the  rule  was  pronounced* 
Mohun^sCase,  6  Mod.  60. 

A  nunc  pro  tunc  entry  showing  that  an  indict- 
ment was  returned  in  open  court  was  sustained* 
Burnett  v.  State,  14  Tex.  455,  65  Am.  Dec.  181. 

Where  no  judgment  was  entered  during  the 
term  on  a  motion  in  arrest  of  judgment  in  a  crim- 
inal case,  and  the  judge  in  vacation  telegraphed 
the  clerk  to  enter  a  judgment  in  the  order  book  as 
of  a  day  in  the  term,  such  judgment  was  void. 
Passwater  v.  Edwards,  44  Ind.  343. 

The  reason  of  the  discharge  of  a  jury  in  a  crim- 
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inal  case  might  be  entered  fiune  pro  tunc  Ladd  v. 
State,5  0hioaC.27«. 

A  Judgment  nunc  pro  tunc  was  entered  on  a  re* 
arrest  after  an  appeal  had  been  taken  and  appel- 
lant escaped,  and  the  appeal  had  been  dismlased, 
and  an  appeal  on  the  nunc  pro  tunc  judgment  was 
properly  taken.    Smith  v.  State,  1  Tex.  App.  61ft. 

A  nunc  pro  tunc  order  remitting  tbe  case  from 
the  United  States  circuit  court  to  tbe  district 
court  so  as  to  maintain  jurisdiction  was  sustained. 
Re  Wight,  134  U.  S.  186,  83  L.  ed.  866. 

And  a  nunc  pro  tunc  order  showing  an  election 
by  the  prosecuting  attorney  to  stand  on  the  first 
count  which  wns  made  after  the  verdict  in  tbe  ab- 
sence of  the  accused  where  his  attorney  was  pres- 
ent was  sustained.    Camp  v.  State  (Ga.)  Oct.  8. 1802. 

A  refusal  to  enter  a  demand  for  a  trial  In  a  crim- 
inal case  should  be  remedied  by  writ  of  error,  and 
not  by  a  nunc  pro  tunc  entry.  Moore  v.  State,  G$ 
Ga.  165. 

As  to  the  effect  on  a  writ  of  error  by  the  death 
of  the  appellant  in  a  crlmioal  case,  see  Herrington 
V.  State,  53  Ga.  552,  discussed  in  the  main  case. 

As  to  nuno  pro  tunc  judaments  (iffecting  t/tird 

parties. 

An  entry  showing  sale  set  aside  so  as  to  allow  an 
alias  execution  will  not  be  granted  so  as  to  affect 
third  parties  who  have  no  notice.  McCormlck  v. 
Wheeler,  36  III.  114. 85  Am.  Dec.  888. 

And  a  nunc  pro  tunc  entry  cannot  be  entered 
against  a  grantor  so  as  to  affect  the  rights  of  third 
parties.    Millci  v.  Wolf,  68  Iowa,  283. 

And  while  a  Judgment  ntxnc  pro  tunc  may  be  en- 
tered after  the  lapse  of  eight  years,  yet  it  should 
not  prejudice  third  parties.  Murray  v.  Cooper,  0 
Serg.&R.126. 

On  death  of  a  party  in  vacation,  a  judgment  ou 
confession  may  be  entered  as  of  previous  term  but 
not  to  affect  third  parties.  Oades  v.  Woodward,  x 
Salk.  87. 

But  where  the  judgment  was  not  filed  and  ao 
execution  issued,  a  nunc  pro  tune  order  of  fllintr 
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bts  leacfaed  a  decision  and  daly  entered  Judg- 
ment. 

2.  That  the  creditors  of  snch  a  defendant, 
to  condemned  and  so  deceased,  are  deprived  of 
the  right  to  levy  upon  his  property  in  order  to 
satisfy  a  Judgment  regalarly  obtained  by  tbem 
after  the  <iate  of  bis  arrest,  except  in  so  far  as 
the  judgment  for  costs  does  not  consume  bis 
entire  estate.  Even  tbe  lawyer  who  labored 
to  reverse  tbe  unjust  Judgment  against  him 
may  not  collect  a  judgment  rendered  for  his 
lervices  until  after  the  Judgment  for  costs  bas 
been  fully  satisfied. 

1  Jones,  Liens,  §  100;  Morgan  v.  Collier,  18 
6a.  498. 

It  cannot  be  that  tbe  foregoing  two  proposi- 
tions are  true.  There  is  error  in  tbem  some- 
where. 

Mesgrg.  Oeorfl^e  Hanty  Atiy-Oen.,  and 
Joel  M.  Lonc^eeker,  Staters  Atty,  for 
Cook  County,  for  the  State. 

Per  Curiapm: 

Patrick  O'SulHvan  and  others  were  con- 
victed in  the  criminal  court  of  Cook  county  of 
tbe  crime  of  murder,  and  sentenced  to  be  pun- 
ished therefor  by  confinement  in  the  peniten- 
tiary. He  sued  out  of  this  court  a  writ  of 
error  upon  the  record.  Errors  were  assigned 
on  his  behalf  upon  that  record,  and  there  was 
Joinder  in  error  by  tbe  attorney-general;  and 
the  questions  thus  presented  were  discussed  in 


Srinted  arguments  presented  to  us  at  our 
[arch  term,  1891.  But  the  record  being  un- 
usually voluminous,  and  the  questions  dis- 
cussed numerous,  and  requiring  for  their 
examination  and  solution  the  careful  reading 
of  hundreds  of  printed  pages  of  evidence,  and 
many  legal  authorities,  it  was  impossible  for 
us  to  give  judgment  thereon  at  that  term,  and 
so  we  then  took  tbe  case  under  advisement. 
It  is  now  made  known  to  us  that,  on  the  6th 
day  of  May,  1S92,  and  before  we  bad  caused 
judgment  to  be  entered  upon  tbe  record  or  in 
any  manner  indicated  to  tbe  parties  or  tbe 
public  what  our  judgment  would  be,  Patrick 
O'Sullivan  died,  intestate,  leaving  personal 
property  which  has  been  administered  upon 

gursuant  to  law.  It  has  been  suggested  to  us, 
y  one  of  tbe  attorneys  representing  O'SulH- 
van in  his  lifetime,  as  amicus  euricB,  that  we 
now  cause  judgment  to  be  entered  in  tbe  case, 
nvnc  pro  tvnc,  as  of  our  March  term,  1891, 
or  as  of  some  dav  subsequently,  but  before  the 
death  of  O'Sullivan;  and  the  administra- 
tor of  (ySullivan's  estate,  by  his  attorneys, 
makes  a  motion  to  that  effect  We  do 
not  question  either  our  power  or  tbe  pro- 
priety of  our  causing  judgments  to  be  en- 
tered of  record  in  cases  pending  before  us, 
after  tbe  death  of  a  party  to  the  record  subse- 
quent to  the  submission  of  the  case  to  us  for 
decision,  as  of  a  day  before  bis  death,  where 
tbe  delay  in  causing  Judgment  to  be  entered 


vas  allowed,  so  that  the  execution  should  retain 
it9  priority.  Chichester  v.  Cande,  8  Cow.  80, 16  Am. 
Dec  288. 

A  mine  pro  tunc  entry  will  not  ordinarily  be 
allowed  so  as  to  allow  a  plea  of  bankruptcy.  Hall 
T.  Brown,  GO  N.  H.  198. 

And  a  decree  of  Insolvency  entered  at  a  snl)ee- 
qtient  term  will  take  efTect  as  from  the  date  of  en- 
try BO  as  not  to  prejudice  other  parties.  Acklen  v. 
Acklen,  45  AJa.  009.  ^ 

And  a  nunc  pro  tunc  Jud^rment  was  allowed  not- 
withstanding the  bankruptcy  of  the  defendant. 
Pollard  V.  King,  62  Ga.  108. 

Od  the  death  of  a  l>ankrupt  after  aa  uncontested 
application  has  been  submitted  and  a  favorable 
report  made,  a  discharge  may  be  entered  nunc  pro 
time  as  of  date  of  filing  report.  Young  v.  Biden- 
baugb^SBllLSIS. 

Am  to  nunc  pro  tunc  ^dc/ments  made  in  vacation. 

An  order  authorizing  entry  nunc  pro  tunc  cannot 
be  made  in  vacation.  Hegeler  v.  Henckell,  27  Cal. 
49L 

And  cannot  be  made  by  consent  of  counsel* 
Pnget  Sound  Agr.  Co.  v.  Pierce  County,  1  Wash. 
Terr.  75w 

A  Judgment  having  the  Judge*8  name  signed  by 
*he  attorney  during  vacation  and  which  judgment 
the  Judge  bad  not  seen,  is  void.  Mitchell  v.  St. 
John,  06  Ind.  508. 

Bat  in  North  Carolina  it  appears  that  consent 
will  sustain  a  nunc  pro  tunc  order  made  In  vaca- 
Uon.  McDowell  v.  McDowell,  02  N.  C.  227:  Shack- 
eirord  V.  Miller,  91  N.  C.  181:  Hewey  v.  EdmuDds, 
68y.  a  248;  Harrell  v.  Peebles,  79  N.  C.  26;  Molyneuz 
V.  Huey,  81  K.  G.  106. 

And  under  the  Georgia  Act  of  1848,  a  Judgment 
of  dismissal  made  in  vacation  may  be  entered  at 
SQbseqoent  term  ntcnc  pro  tunc  Mountam  y. 
Rowland.  30  Ga.  929. 

3o  when  an  order  is  made  in  court  suspending 
the  Judgment  of  nonsuit  for  further  consideration 
the  Judgment  to  be  entered  in  vacation  as  of  term 
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time,  it  was  sustained.    Watson  ▼.  Jones,!  Ga. 
8U0. 

A%  to  e/iange  in  statute  or  eharter. 

An  order  of  court  cannot  be  made  nunc  pro  tvnc 
after  the  court  bas  been  deyested  of  Jurisdiction 
over  the  subject-matter  by  statute.  Ludlow  v. 
Johnson,  3  Ohio,  668, 17  Am.  Deo.  600. 

But  In  Springfield  v.  Worcester,  2  Cush.  62,  It  was 
held  that  delay  in  court  in  rendering  a  Judgment 
on  the  verdict  until  after  a  repeal  of  the  statute, 
should  not  prejudice,  and  that  die  Judgment  should 
antedate  the  repeal. 

And  where  an  application  for  the  appointment 
of  commissioners  was  made  that  had  to  be  ap-. 
pointed  in  six  months  after  the  passage  of  the  act, 
but  was  delayed  pending  the  consideration  by  the 
court  of  the  constitutionality  of  the  act,  the  order 
wUl  relate  back  to  date  of  application.  Agawam 
V.  Hampden  County,  130  Mass.  628. 

If  the  charter  of  a  bank  expire  before  Judgment 
after  the  term  at  which  a  statement  of  facts  was 
filed  for  trial,  the  court  at  a  subsequent  term  may 
render  a  Judgment  nunc  pro  tunc.  State  v.  Waldo 
Bank,  20  Me.  470. 

^atonotiee. 

A  nunc  pro  tunc  Judgment  overruling  a  motion 
for  a  new  trial  may  be  made  without  notice. 
Stokes  V.  Shannon,  56  Miss.  588. 

And  no  notice  is  necessary  to  have  an  entry  of 
confession  of  Judgment  made  on  the  minute  book 
which  has  been  registered  on  the  declaration  of 
file  in  the  clcrk^s  office.    Davis  v.  Barker,  1  Ga.  660. 

And  a  Judgment  nunc  pro  tunc  may  be  rendered 
without  notice.  Clemens  v.  Judson,  Minor  (AUu) 
896;  Long  v.  Stafford,  108  N.  T.  274. 

If  a  Justice  could  enter  a  Judgment  nunc  2>rt>  tune 
at  a  subsequent  term,  he  could  not  without  notice, 
and  It  must  be  on  record  evidence  showing  that 
such  a  Judgment  was  rendered.  MoClaln  v.  Davis 
(W.  Va.)  18  L.  R,  A.  634. 

The  coses  in  regard  to  mere  delay  of  Justice  to 
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has  been  purely  for  the  convenience  of  the  | 
court  or  of  some  of  its  members,  and  in  certain 
other  cases,  where  injustice  will  otherwise  re- 
sult to  one  or  both  of  the  parties  to  the  record, 
provided  the  judgment  thus  to  be  entered  of 
record  can  be  operative  and  effective  as  a 
Judgment  from  the  day  as  of  which  it  is  en- 
tered. But  no  case  has  b^n  cited  to  us  which 
holds  that  a  judgment  should  be  entered  nunc 
pro  tune  when  it  can  be  no  more  operative  and 
effective  than  where  it  is  entered  of  record  as 
of  a  present  date;  and,  since  a  court  is  never 
required  to  do  a  useless  act,  we  do  not  think 
that  any  well  reasoned  case  so  holding  can  be 
found.  Judgments  in  civil  cases,  whether  in 
actions  upon  contracts  or  upon  torts,  are  for 
the  recovery  or  the  denial  of  something  either 
specifically  or  in  the  form  of  damages  of  some 
pecuniary  value.  If  the  plaintiff  recovers,  he 
thereby  becomes  entitled  to  have,  and  the  de- 
fendant must  lose,  something  which,  but  for 
that  recovery,  he  would  not  nave  had  and  the 
defendant  would  not  have  lost.  But  in  crim- 
inal cases,  under  indictments  for  felonies,  the 
sole  purpose  of  the  action  is  not  to  give  the 
people  anything,  but  to  punish  the  defendant 
m  his  person;  and  the  primary  judgment, 
when  the  defendant  is  found  guilty,  is,  simply, 
the  defendant  being  found  guilt^r,  that  he  be 
punished,  specifying  how.  It  is  true  that, 
under  our  statute,  judgment  is  also  rendered 
for  costs;  but  this  is  incidental  only,  and  it 


stands  or  falls  with  the  piimarv  judgment  that 
the  defendant  be  punished.  The  inquiry  upon 
the  trial  is  only  whether  the  defendant  be 
guilty,  and,  if  guilty,  the  punishment  that 
shall  be  inflicted  upon  his  person;  the  question 
of  costs  being  neither  submitted  nor  consid- 
ered, and  the  judgment  therefor  resulting 
solely  as  a  legal  consequence  of  the  primary 
judgment.  It  is  therefore  apparent  that,  in 
judgments  in  civil  cases,  property  rifirhts 
are  more  or  less  directly  affected;  and  such 
rights,  under  statute,  are  made  to  descend 
to  and  be  obligatoir  upon  the  representa- 
tives, after  death,  of  either  or  all  of  tbe 
parties  to  the  judgment  But  in  criminal 
cases,  where  juugments  are  rendered  against 
the  defendants  under  indictments  for  felony, 
the  people  acquire  no  property  rights,  and 
the  representatives  of  the  defendant  do  not 
take  that  which  is  affected  by  the  primary 
judgment,  UHmely,  the  person  of  the  defend- 
ant. It  would  therefore  seem  to  inevitHbiy  fol- 
low that  the  common-law  rule  in  civil  cases, 
that  a  writ  of  error  does  not  abate  by  the 
death  of  the  plaintiff  in  error,  after  error 
joined  (2  Tidd.  Pr.  1086).  can  have  no  applica- 
tion to  criminal  cases,  since  that  rule  rests 
upon  the  right  of  the  defendant  in  error  to 
have  the  judgment  revived  afrainst  the  per- 
sonal representatives  of  the  plaintiff  in  error, 
and  to  thus  enforce  against  them  the  judgment 
against  him  whom  they  represent.    The  only 


enter  his  Judgment  are  not  oollated  beingr  regarded 
as  foreign  to  the  note. 

Ab  to  delay  or  neaUgenee  of  party, 

A  i>arty  cannot  take  advantage  of  his  negUgenoe 
in  having  a  judgment  entered.  Where  no  reason  is 
shown  for  the  delay  and  it  is  not  caused  by  the  act 
of  court  an  entry  nunc  pro  tunc  will  be  refused. 
Copley  V.  Day,  i  Taunt  7CK;  Wilkes  v.  Perks,  5 
Man.  &  G.  876;  Ogden  v.  Lee,  3  How.  Pr.  158; 
Freeman  v.  Tranah,  12  G.  B.  406,  21  L.  J.  G.  P.  N« 
S.  214;  Nell  v.  McMillan,  27  (J.  G.  Q.  B.  257;  Lew. 
rence  v.  Hodftson,!  Younge  &  J.  868:  Fishmongers 
Go.  v.  Robertson,  8  G.  B.  070,  4  DowL  &  L.  656; 
GhUpln  V.  Flshbume,  8  McGord,  L.  2S,  15  Am.  Deo. 
614;  Barclay  v.  Brown,  7  Paige,  246,  4  L.  ed.  142; 
Terry  V.  Briggs,  12  Gush.  819;  Allston  v.  Sing,  Riley, 
L.199. 

And  a  decree  wane  pro  tunc  admitting  a  will  to 
probate  omitted  through  the  carrlcssaess  of  the 
party  will  not  be  granted,  after  he  has  taken  out 
letters  of  administration  assuming  the  will  would 
t)e  probated  as  a  matter  of  course,  because  his 
proofs  were  filed  on  proper  blanks.  Stapler  v. 
Hoffman,  1  Dem.  68. 

Where  tbe  delay  is  not  caused  by  the  act  of  the 
party,  neither  loses  any  rights  by  death;  otherwise 
where  the  delay  is  through  negligence.  Dlefen- 
dorf  V.  House,  9  How.  Pr.  243. 

A  judgment  on  a  verdict  five  years  after  can  be 
entered  without  deciding  whether  the  plaintiff 
could  have  prevented  delay  by  asking  for  a  change 
of  venue,  where  after  verdict  and  before  Judg- 
ment the  judge  dies  and  his  successor  was  an  at- 
torney in  the  case.    Jcrrett  v.  Mab'an,  20  Nev.  89. 

Az  to  death  of  party  before  entry  of  ftnal  judgment. 

Where  a  Judgment  has  not  been  rendered  on  the 
verdict,  or  a  decree  rendered  on  final  submission, 
or  cause  not  reached  on  proceedings  in  error  or 
tbe  like,  and  the  delay  was  not  caused  by  tbe  act 
of  the  party,  and  one  of  the  parties  dies,  the  final 
Judgment  may  be  entered  as  of  a  day  during  the 
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term  while  he  was  alive.  Mead  v.  Mead,  1  Mo. 
App.  247 ;  Central  Sav.  Bank  v.  Shine,  48  Mo.  456.  8 
Am.  Rep.  112;  Grawford  v.  Wilson,  4  Barb.  604. 
Gumey  v.  Parks,  1  How.  Pr.  140;  Miller  v.  GuniL.  7 
How.  Pr.  150 :  Hastings  v.  McKinley,  8  How.  Pr. 
175 ;  Ehle  v.  Moyer,  8  How.  Pr.  244 ;  Campbell  v. 
Mesier,  4  Johns.  Gh.  834, 1  L.  ed.  868 ;  Vroum  v.  Dit- 
mas,  6  Paige,  628,  8  L.  ed.  816;  Wood  v.  Keyes,  6 
Paige,  478,  8  L.  ed.  1068;  Ryghtmyre  v.  Durham,  13 
Wend.  246;  Spalding  v.  Congdon.  18  Wend.  543; 
Burn  ham  v.  Dalling,  16  N.  J.  £q.  810 ;  Den  v.  Tom- 
lin,  18  N.  J.  L.  14,  85  Am.  Dec.  625:  Hees  v.  Cole.  S3 
N.  J.  L.  116;  Beard  V.  Halt,  79  N.  G.  506:  Dial  v. 
Holter,  6  Ohio  St.  228;  He  Jarrett,  42  Ohio  St.  199; 
Mitchell  V.  Schoonover,  16  Or.  211 ;  Griffith  v.  Ogle, 
1  Binn.  172;  Fitzgerald  v.  Stewart,  58  Pa.  343; 
Denoon  v.  O^Hara,  1  Brev.  500;  Bank  of  the  State 
V.  Kennerly,  8  Rich.  L.  195;  Aultman  v.  Utsey,  35 
8.  G.  606 ;  Keep  v.  Leokie,  8  Rich.  L.  164:  Snppiogton 
V.  Philips,  1  Terg.  105;  McGlean  v.  State,  8  Ueisk. 
22:  Griswold  v.  HiU,  1  Paine.  G.  G.  488:  Bank  of 
United  States  v.  Weisiger,  27  U.  S.  8  Pet.  481, 7  L. 
ed.  402 :  Clay  v.  Smith,  28  tJ.  S.  8  Pet  411, 7  L.  ed. 
723;  MitcfaeU  v.  Overman,  108  U.  S.62. 26  L.  ed.  369; 
Richardson  v.  Green,  130  U.  S.  104, 32  L.  ed.  872;  New 
Orleans  v.  Gaines,  138  U.  S.  506,  84  L.  ed.  1102;  Snow 
V.  Carpenter,  64  Vt.  17 ;  Adams  v.  NewelU  8  Vt.  190; 
Blewett  v.  Tregonning,  4  Ad.  &  EL  1003;  Citizens 
Bank  v.  Brooks,  28  Fed.  Rep.  21 ;  Evan  v.  Reee,  12 
Ad.  &  EI.  167 ;  Graven  v.  Hanley,  Barnes  Notes,  255; 
Tooker  v.  Beaufort,  1  Burr.  147;  Norwich  v.  Berry, 
4  Burr.  2277;  Harrison  v.  Heathorn,  1  DowL  &  L. 
529 ;  Jones  v.  Le  David,  2  Fowler,  Excb.  Pr.  169; 
Bridges  V.  Smyth,  8  Blng.  29:  Moor  v.  Roberts.  8 
a  B.  N.  S.  844,  4  Jur.  N.  B.  241,  27  L.  J.  C.  P.  161; 
Heathcote  v.  Wing,  11  Exch.  855:  Seymour  v.  Green* 
wood,  30  L.  J.  Exch.  1S9 ;  Belsham  v.  Percival,  8 
Hare,  157;  Abington  v.  Lipscomb,  11  L.  J.  Q.  B.  N. 
S.  15;  Miles  v.  Williams,  16  L.  J.  Q.  B.  56,  9  Q.  B.  47* 
Key  V.  Goodwin,  1  Moore  &  S.  620:  Miles  v.  Bough, 
15  L.  J.  Q.  B.  N.  S.  30;  Turner  v.  London  &  S.  W.  R. 
Co.  4dL.  J.  Gh.  480;  Cumber  v.  Wane,  1  Strange, 
429;  CoUlnson  v.  Lister,  20  Beav.  856;   Daviea  v. 
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JDstance  found  In  tbe  books  in  which  a  writ  of 
error  can,  at  commnn  law,  be  prosecuted  by 
the  representatives  of  a  deceased  person,  upon 
the  record  of  bis  conviction  in  a  crimiDa)  case, 
is  that  of  an  attainder  for  treason  or  felony. 
Tbe  effect  of  such  attainder  at  common  law 
was  forfeiture  of  all  estate,  both  real  and  per- 
sonal, and  corruption  of  blood.  4  B1.  Com. 
p.  382.  And  it  was  held  that  a  writ  of  error 
may  be  brought  by  the  party  attainted,  "or, 
after  his  death,  by  his  heirs  or  executors,  to 
reverse  an  attainder  of  treai^on  or  felony,  but 
by  no  other  persons,  whatever  interest  they 
may  claim  in  the  reversal"  1  Chitty,  Crim. 
Law,  746.  747.  But,  since  our  constitution 
provides  that  '*no  conviction  shall  work 
corruption  of  blood  or  forfeiture  of  estate." 
(Const,  art.  2,  ^  11),  there  can  be  no  attainders 
for  treason  or  felony  here,  and  hence  no  case 
upon  which  the  heir  or  executor  can  prosecute 
a  writ  of  error  to  reverse  an  attainder.  The 
principle  upon  which  the  heir  or  executor 
was  allowed  to  prosecute  a  writ  of  error  to 
reverse  the  attainder  was  that  the  direct  effect 
of  tbe  attainder  was  to  take  from  them,  and 
give  to  the  government,  property  belonging;  to 
them  as  representatives  of  the  person  attainted. 
And  so  it  is  said  by  Bishop,  in  his  work  on 
Criminal  Procedure'  (vol.  1,  §  1363),  after 
quoting  from  Chitty's  Criminal  Law  what  we 
have  quoted  »upra:  "As  the  rights  of  the  heir 
and  executor  grew  out  of  their  interest  in  the 


forfeited  estate,  we  may  presume  that  they 
could  not  bring  a  writ  or  error  with  us,  where 
forfeiture  is  unknown;  'the  rule'  being  to  per- 
mit it  only  to  'him  who  would  have  had  the 
thing  if  the  erroneous  judgment  had  not  been 
given;'  "  citing,  in  suoport  of  the  language 
marked  by  him  with  quotation  points,  as  last 
above,  2  Wms.  Saund.  5tb  ed.  4Qe,  note. 

lliere  can  nowhere  be  found  affirmative  au- 
thority in  the  common  law  for  the  prosecution 
of  a  writ  of  error  by  the  representatives  of  a 
deceased  person  upon  a  judgment  rendered 
against  the  deceased  in  his  lifetime  under  an 
indictment  for  felony  in  any  other  instance; 
and  when  it  is  reflected  that,  at  common  law, 
I  no  motion  could  be  made  nor  judgment  ren- 
j  dered  on  such  writ  of  error,  in  the  absence  of 
I  tbe  plaintiff  in  error  (1  Chitty.  Crim.  L.  751, 
752),  it  is  mjinifest  that  it  was  impossible  that 
there  could  have  been  such  prosecution  of  a 
writ  of  error.  True,  we  held,  that  in  this 
state,  under  our  statute,  it  is  not  required,  nor, 
indeed,  practicable,  that  the  plaintiff  in  error 
in  a  criminal  case  shall  be  personally  present 
in  this  court  when  the  case  is  being  oroeecuted 
and  heard,  {FCdffen  v.  Becple,  1*^8  III.  595,) 
but  no  statute  of  this  state  assumes  to  supple- 
ment or  change  the  rule  of  the  common  law 
by  allowing  that  writs  of  error  may  be  prose- 
cuted in  criminal  cases  by  representatives  of 
deceased  persons,  where  that  could  not  be 
done  at  common  law.    There  is  no  right  to 


Davies,  9  Ves.  Jr.  4<n ;  Troup  v.  Troup,  16  Week. 
Rep.  673. 87  L.  J.  Ch.  N.  8. 800;  Tsley's  Gam.  1  Leon. 
m;  Jackson  v.  Berwick,  1  Mod.  86,  1  &ii.  4fiSB; 
Hodirefi  v.  Templer,  6  Mod.  191 ;  Green  v.  Oobden, 

4  Scott,  C.P.  486;  Astley  v.  Beynolda,  2  Strange, 
917;  Toulmio  v.  Anderson,  1  Taunt.  885:  Thorpe  v. 
Mattiagriey,  1  Phill.  Ch.  200 ;  Ounderman  v.  Gun- 
nison. 89  Mich.  818;  Currier  v.  Lowell,  16  Piok.  170; 
Tanlej  v.  OoodeelL,  VSZ  Mass.  176:  Tapley  v.  Martin, 
116  MaflB.  275 :  Perry  v.  Wilson,  7  Mass.  803 ;  Lewis 
V.  Soper.  44  Me.  72 :  Hllker  v.  KelJey  (lod.)  15  L.  R. 
A.  622;  Danforth  v.  Danfortb.  Ill  Dl.  286;  Collins 
V.  Prentico,  15  Conn.  423:  Re  Cook*s  Estate.  88  Cal. 
415:  AePage^B  Estate,  GO  Cal.  40;  Pool  v.  Loomis, 

5  Ark.  110:  Glass  v.  Glass,  24  Ala.  468;  Oades  v. 
Woodward,  1  Salk.  87. 

On  the  death  of  a  party  before  Judgment  and 
after  verdict  agalost  him,  the  entry  of  the  judg- 
ment was  authorized  by  section  763  of  the  New 
York  Code  and  the  fact  that  the  court  made  an  or- 
der vacating  the  stay  and  entering  the  judgment 
nunc  pro  tune  as  of  the  date  of  the  verdict  and 
made  a  memorandum  of  his  death  as  provided  un- 
der section  1210  of  the  Code  was  not  error.  Long 
V.  Stafford,  103  N.  Y.  276. 

Tbe  above  case  distinguishes  Tuomy  v.  Ounn,  77 
N.  Y.  515,  in  which  case  section  1210  of  the  Code  was 
not  complied  with,  and  the  effort  was  made  to  en- 
ter a  Judigment  which  would  be  a  lien  as  of  the  date 
of  the  Tc^lct  and  thus  have  a  preference  in  admin- 
istration, whilst  section  1210  says  it  shall  be  paid  in 
course  of  administration. 

After  death  of  a  party,  the  statutes  of  Alabama 
do  not  require  the  supreme  court  to  assign  to  Judg- 
ments of  courts  of  primary  Jurisdiction  tbe  exact 
date  on  which  they  were  rendered.  Powe  v.  Mo- 
Leod,  76  Ala.  418. 

On  the  death  of  plaintiff  after  trial  and  verdict 
to  his  favor  before  Judgment  where  Judgment  is 
entered  by  mistake  in  his  name  it  will  be  vacated 
and  entered  in  favor  of  his  administrator  who  may 
proaecote  It,  no  third  person  being  prejudiced. 
Sttekoey  v.  Davia,  17  Pick.  169. 
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The  death  of  the  defendant  after  Judgment  pend- 
ing a  motion  by  him  for  a  new  trial,  does  not  abate 
the  suit;  it  may  be  revived  by  scire  facUu  and  if  it 
is  for  a  tort  that  does  not  survive,  a  new  trial  may 
be  gran  ted  the  defendant  on  such  terms  as  will  save 
plaintiff's  rights.    Turner  v.  Booker,  2  Dana,  835. 

Exceptions  filed  after  verdict  were  allowed  not- 
withstanding the  death  of  the  defendant.  Although 
the  action  does  not  survive,  if  overruled  Judgment 
should  be  as  of  the  day  of  the  verdict.  Kelley  v, 
Riley,  106  Mass.  841. 

On  overruling  a  motion  in  arrest  of  Judgment  on 
a  verdict  for  plaintiff,  where  the  plaintiff  died  after 
verdict,  the  Judgment  should  be  entered  as  of  the 
day  of  the  verdict,  and  this  applies  to  actions  of 
tort.    Brown  v.  Wheeler,  1»  Conn.  190. 

In  an  action  ex  delicto  on  a  verdict  in  favor  of 
plaintiff,  his  attorney  might,  under  tbe  Georgia 
statutes,  enter  a  Judgment  in  four  days  after  the 
adjournment  of  the  term  although  plaintiff  died 
after  the  verdict  and  before  the  entry  of  the  Judg- 
ment. Skidaway  Shell  Road  Co.  v.  Brooks,  77  Qtu 
186. 

But  in  Hemming  y.  Batohelor,  23  Week.  Rep.  808, 
83  L.  T.  N.  S.  16, 44  L.  J.  Exoh.  54,  where  the  court  di- 
rected a  nonsuit  on  a  verdict  for  plaintiff,  and 
stayed  the  execution  to  allow  the  plaintiff  to  move 
to  set  the  nonsuit  aside,  and  the  plaintiff  died,  the 
court  refused  to  give  Judgment  nunc  pro  tunc  as 
the  action  abated.  See  also,  to  same  effect,  Ireland 
V.  Champneys,  4  Taunt.  884. 

Under  N. Y.  Rev.  Stat,  806, 1 82,  providing  that  ac- 
tions in  ejectment  shall  not  abate  on  death  of  one 
of  the  defendants  after  issue  and  before  verdict  or 
Judgment,  no  Judgment  nunc  pro  tunc  can  be  en- 
tered on  the  death  of  a  sole  defendant  before  re- 
port of  referee.  Kissam  v.  Hamilton,  20  How.  Pr« 
369. 

If  death  of  party  occurs  before  verdict  a  nun4 
pro  tunc  entry  caimot  be  allowed.  Jennings  v. 
Ashley,  5  Ark.  128. 

But  in  Webber  v.  Webber,  88  N.  C  280,  which  was 
a  suit  for  a  divorce,  where  the  plaintiff  died  pend- 
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Sroeecute  a  writ  of  error  in  any  case,  unless  it 
I  affirmatively  given  either  by  a  rule  of  com- 
mon law  or  a  statutory  enactment.  Such 
common-law  rule  or  statutory  enactment  is  not 
pointed  out  in  the  present  case.  On  the  con- 
trary, in  HerringUm  v.  State,  58  Ga.  552,  we 
have  a  case,  as  stated  by  the  reporter,  precisely 
analogous  to  the  present  case,  in  which  the 
right  of  the  representative  of  a  deceased  person 
to  prosecute  a  writ  of  error  upon  the  record  of 
a  judgment  in  a  criminal  case  against  such  de- 
ceased person  is  denied.  The  reporter  states 
the  decision  thus:  '*  Where,  after  the  argu- 
ment of  a  criminal  case  in  this  court,  [t.  e,, 
supreme  court  of  Georgia,]  but  before  the  judg- 
ment is  pronounced,  the  defendant  dies,  the 
proceedings  abate,  and  no  decision  will  be  pro- 
nounced." Nor  can  ii  be  said  the  common- 
law  rule  does  not  extend  this  far,  simply  be- 
cause at  common  law  there  was  no  Juagment 
for  costs  to  be  paid  out  of  the  estate  of  the  de- 
fendant, for  fines  for  misdemeanors  were,  at 
common  law,  collectible  out  of  the  estate  of 
the  defendant,  and  a  scire  facia%  would  issue 
for  their  collection.  1  Chiity,  Crim.  L.  809, 
810.  And,  upon  the  death  of  the  defendant, 
the  executor  or  administrator  was  chargeable 
with  their  payment  out  of  assets  of  the  de- 
ceased in  their  hands  for  administration.  2 
Wms.  Exrs.  7ih  ed.  1740.  And  yet  we  have 
hunted  in  vain  for  authority,  common-law  or 
statutory,  for  an  executor  or  administrator  of 
a  deceas^  person,  convicted  and  fined  for  a 
misdemeanor  in  his  lifetime,  to  prosecute  a 
writ  of  error  upon  the  record  of  such  convic- 
tion. Our  statute  in  relation  to  the  prosecution 
of  writs  of  error  by  executors  and  administra- 
tors has  application  to  judgments  in  civil  cases 
only.  Rev.  Stat.  1874.  chap.  8,  §  125,  and 
chapter  1,  §  24,  of  same  statute.  The  same 
reason  which  applies  to  an  administrator  or 
executor  in  regard  to  suing  out  or  prosecuting 
a  writ  of  error  must  obviously  apply  to  their 
prosecuting  such  writ  when  previously  sued 
out  by  the  deceased.    If  judgment  could  not 


be  entered  for  or  against  them  in  the  one  case, 
very  clearly  it  could  not  be  in  the  other,  and 
we  have  found  no  authority  sustaining  such  a 
distinction.  If  this  motion  shall  be  granted, 
we  must  either  affirm  the  judgment  below  and 
order  it  to  be  executed,  or  reverse  it  and  cor- 
rect it,  or  order  a  new  trial  of  the  defendant. 
But,  in  either  case,  the  order  can  be  effective 
only  upon  the  assumption  that  some  one  repre- 
senting or  standing  in  the  plaoe  of  the  dead 
man  can  be  affected  by  it  A  Judgment  can- 
not be  enforced  when 'the  only  subject-matter 
upon  which  it  can  operate  has  ceased  to  exist. 
When  the  defendant  ordered  to  be  punished  is 
dead,  the  execution  of  that  order  is  absolutely 
arrested;  for  the  future  it  is  as  entirely  a  nullity 
as  any  subsequent  judgment  arresting  it  can 
possibly  make  it  to  be.  There  cannot  be  a 
new  trial  with  the  executors  or  administrators 
as  parties,  if  a  new  trial  should  be  awarded, 
because  the  common  law  admits  the  trial  of 
no  one  for  felony  who  is  not  personally  present 
at  the  trial.  It  would  seem,  therefore,  to  be 
clear  that  to  now  order  either  of  these  things 
to  be  done  as  of  some  day  during  the  life  of 
the  deceased,  and  after  he  had  sued  out  the 
writ  of  error,  would  be  as  vain  and  useless  as 
to  order  them  to  be  done  now.  The  Judgment, 
being  purely  personal,  cannot,  by  any  possi- 
bility, after  the  death  of  the  person,  be  made 
to  relate  back  and  have  lisd  an  effect  on  his 
person  which,  in  fact,  it  did  not  have:  that  is. 
It  cannot  make  him  actually  have  had  an  op- 
portunity for  a  new  trial  or  have  arrested  his 
punishment,  or  have  denied  his  right  in  these 
respects.  We  think  the  conclusion  is  inevita- 
ble that  the  writ  of  error  abated  upon  the 
death  of  O'Sullivan,  and  that  a  Judgment  nunA 
pro  tune  cannot  prevent  that  result. 

The  motion  to  enter  judgment  nunc  pro  tunc 
is  owrruled.  The  writ  of  error  is  abated.  No 
judgment  will  be  entered  for  the  costs  of  either 
party. 

Petition  for  rehearing  overruled. 


his  a  trial  before  the  Jury  had  retired,  it  was  held 
that  if  all  the  iasaes  were  found  by  the  jury  in  fa- 
vor of  the  plaintitr  a  judgrment  should  be  nunt  pro 
tunc  as  of  the  time  when  plaintiff  was  alive. 

In  a  claim  against  an  executor  wbere  the  cause 
was  referred  and  the  report  was  made,  and  claim- 
ant died  before  judgment,  it  might  be  rendered 
within  two  terms  thereafter  under  2  N.  Y.  Rev.  Stat., 
887, 1 4,  the  same  as  in  verdicts.  Burhans  v.  fiur- 
hans,  10  Wend.  SOL 

And  in  an  action  against  two  to  account  Jointly 
and  severally,  on  the  death  of  one  of  the  defendants 
after  an  interlocutory  decree  on  a  reference  to  a 
master,  a  decree  nunc  pro  tune  may  be  entered* 
Bmery  v.  Parrott,  107  Mass.  86. 

And  in  an  attachment,  where  the  trustee  disclosed 
assets  and  a  further  examination  was  ordered  and 
the  principal  debtor  and  the  trustee  both  died,  the 
court  made  a  nunc  pro  tunc  judgment  as  of  the 
prior  term.  Patterson  v.  Buokminster,  14  Mass. 
144. 

But  a  decree  nunc  pro  tunc  wlU  not  be  rendered 
where  the  defendant  died  after  decree  pro  confesso 
and  before  final  decree.  Hazard  v.  Durant,  14  R, 
1. 26;  Thompson  v.  Dudley,  8  Edw.  Ch.  137, 6  L.  ed. 
601. 

And  a  judgment  nunc  pro  tunc  cannot  be  based 
en  an  opinion  which  Is  not  a  decision  where  one  of 

20L.R  A. 


the  parties  dies  prior  to  the  judgment.  Adams  v. 
Nellis.  69  How.  Pr.  986;  Weyman  v.  National  Broad- 
way Bank,  60  How.  Pr.  88L 

And  decree  nunc  pro  tune  cannot  be  rendered 
where  the  chancellor  went  out  of  offloe  before  his 
decision,  and  the  complainant  died  after  the  cause 
was  argued.  Johnson  v.  Thomas,  2  Paige,  877, 2  L. 
ed.060. 

On  a  demurrer  of  a  defendant  to  the  declaration 
where  the  defendant  dies  and  the  demurrer  is  over- 
ruled with  leave  to  answer,  plaintiff  cannot  take 
Judgment  as  of  the  time  that  the  defendant  waa 
alive;  the  action  must  be  revived.  North  v.  Pepper, 
20  Wend.  877. 

On  the  death  of  a  party  before  a  cause  is  in  issue 
pending  a  motion,  a  judgment  nunc  pro  tunc  can- 
not be  taken,  but  revivor  mast  be  bad.  Keed  v. 
Butler,  11  Abb.  Pr.  128. 

But  the  death  of  a  widow  before  entering  the  de- 
cision on  a  consent  to  take  a  gross  sum  in  lieu  of 
dower  which  she  had  filed.  wiU  not  affect  the  right 
to  a  nunc  pro  tunc  entry  as  to  the  funds.  Fulton 
V.  Fulton,  8  Abb.  N.  C.  210. 

The  above  cases  Incidentally  touching  on  abate- 
ment of  actions  properly  seemed  to  oome  in  this 
note  but  no  attempt  is  made  to  collate  the  cases  on 
abatement  or  revivor.  I.  T. 
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*1«  Ijaiidfl  held  In  tmst  under  the  Aet  of 
July  81»  1788*  and  subsequent  acta* 

veating  in  trustees  funds  arising  from  the  sale 
and  lease  of  certain  lands  of  the  state  for  the 
erection  and  maintenance  of  a  public  academy  In 
the  county  of  Richmond,  are  exempt  from  mu- 
nicipal taxation,  though  separate  from  the  tract 
on  which  the  academy  is  situated,  and  used  only 
as  a  means  of  income  for  the  institution,  the  same 
being  public  property  of  the  state.  Const,  art. 
7. 1 2.  par.  8,  (Code,  %  KieZ;)  Oode,  %  796. 

1I«  Where  trustees*  as  tenants  in  com- 
mon, own  choses  in  aetton  which  are 
taxable  as  private  propertyf  and  some 
of  the  trustees  reside  witnln  and  some  without 
the  limits  of  a  municipal  corporation,  the  corpo- 
ration may  tax  the  pro  rata  shares  of  those  trus- 
tees residing  within,  but  cannot  tax  the  shares  of 
those  residing  without,  such  limits.  This  is  true 
trrespectfye  of  the  question  as  to  whether  a  ma- 
jority or  minority  of  the  trustees  reside  within 
the  municipality. 

iDecember  22.  ia8&) 
•Headnotes  by  SnocoNS,  X 


ERROR  to  the  Superior  Court  for  Richmond 
County  to  review  a  judgment  refusing  to 
eDJoin  the  coJlection  of  taxes  which  had  been 
assessed  against  property  under  the  control  of 
the  petitioners.    Beversed, 

The  oflScial  report  of  the  case  disclosed  the 
following  facts: 

The  board  of  trustees  of  the  Academy  of 
Richmond  county  sought  to  restrain  the  city 
council  of  Augusta  from  the  collection  of  an 
execution  for  city  taxes  for  the  year  189d, 
issued  against  said  academy.  The  judge  re- 
fused to  grant  the  relief  prayed,  and  peti- 
tioners except. 

From  the  petition  and  exhibits  thereto  the 
following  appears:  The  cit^  has  assessed 
for  taxation  real  estate  of  petitioner  at  $78,  - 
400  and  personalty  at  $42,860.  On  July  81, 
1788,  an  Act  was  passed  for  laying  out  the 
reserve  land  in  Augusta  and  the  erection  of 
an  academy,  which  vested  the  money  arising 
from  the  sales  of  lots  in  the  hands  of  com- 
missioners as  trustees  to  carry  out  the  inten- 
tion of  the  act  and  to  erect  an  academy,  and 
their  heirs  and  successors  in  office,  forever, 
in  trust  for  the  sole  use  of  said  church  or 
academy.  On  January  27,  1785,  it  was  en- 
acted that  all  public  schools  established  by 
public  money  of  the  state  should  be  a  part 
of  the  state  university.     On  August  14,  1786, 


NOTS.— PtoM  of  taxation  of  truti  property. 

Some  interesting  questions  arise  as  to  the  place 
at  which  personal  property  held  in  trust  should  be 
taxed,  where  the  trustee  and  cestui  que  trust  reside 
in  different  places.  Real  property  is,  of  course, 
taxable  where  it  is  situated. 

As  a  general  rule  it  may  be  said  that  the  residence 
of  the  trustee  is  regarded  as  the  place  of  taxation. 
This  is  the  rule  which  is  applied  in  Smith  v.  Byers, 
48Ga.l01. 

Besident  trustees  of  a  sinking  fund  raised  and 
owned  by  a  foreign  corporation  are  properly  taxed 
at  their  place  of  residenoe  under  the  New  York 
statutes,  which  make  trustees  liable  to  a  tax  on 
trust  property.    People  v.  Albany  Assessors,  40  N. 

Y.ieo. 

Mortsragcs  held  In  trust  are  taxable  only  where 
the  trustee  resides,  although  the  beneficiaries  re- 
side elsewh«>re.  In  this  case  the  question  arose  be^ 
tween  a  city  and  county  in  the  same  state.  Lat- 
VDbe  V.  Baltimore,  19  Md.  13. 

Although  funds  in  tbe  hands  of  a  trustee  for  a 
nonresident  cestui  que  trust  are  taxable  to  the  trus- 
tee for  state  and  county  purposes,  they  are  not  so 
taxable  by  the  borough  in  which  he  resides,  under 
a  grant  of  authority  to  tax  personal  property  **of 
the  taxable  inhabitants.**  Garlisle  v.  Marshall,  86 
Pa.8B7. 

Under  a  Massachusetts  statute  making  personal 
property  held  in  trust  to  pay  the  Income  to  a  cer- 
tain person  taxable  at  his  residenoe,  if  that  is 
within  tbe  state,  personal  property  held  by  a  trust 
company  in  trust  for  an  unincorporated  associa- 
tion or  partnership  doing  business  within  the  state, 
is  taxable  at  such  place  of  business.  Bicker  v* 
Americas  Loan  ft  T.  Oo.  140  Mass.  84ft. 

Shares  in  a  corporation  held  by  nonresident  tm^ 
tees  are  not  taxable  to  resident  beneficiaries,  un- 
der the  general  terms  of  a  statute  making  per- 
gonal property  held  in  trust,  tbe  Income  of  which 
Is  to  be  paid  to  a  person  residing  in  the  state,  taz- 
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aUe  at  his  place  of  residence.  Dorr  v.  Boston,  • 
Gray,  ISL 

Under  a  statute  making  a  trust  fund,  the  income 
of  which  is  payable  to  a  resident  of  the  state,  tax- 
able at  his  residence,  but  if  payable  to  a  nonres- 
ident, taxable  at  the  residence  of  the  trustees,  an 
accumulating  fund  held  in  trust  for  residents  of 
the  state  is  taxable  only  at  ihehr  place  of  residence. 
Hathaway  v.  Fish,  IS  Allen,  267. 

An  accumulating  fund  in  the  hands  of  trustees 
held  in  part  fOr  residents  and  in  part  for  nonres- 
idents. Is  taxable  to  the  trustee  at  his  residence 
only  to  the  extent  of  that  portion  which  belongs 
to  nonresidents,  under  the  Massachusetts  statute 
above  referred  to.   Davis  v.  Macy.  124  Mass.  103. 

There  is  no  remedy  against  a  trustee  by  a  bill  in 
equity  to  recover  the  taxes  on  an  accumulating 
fund  which  is  for  the  future  benefit  of  the  heira  of 
a  testator,  although  they  are  not  pecuniarily  re- 
sponsible.   Freetown  v.  Fish,  1X8  Mass.  8S7. 

Under  the  Bhode  Island  statute  similar  to  that 
of  Massachusetts,  a  nonresident  trustee  holding  no 
property  in  tbe  state  as  trustee  is  not  taxable 
within  tbe  state  at  the  place  of  the  residence  of 
the  cestui  que  trust.  The  statutory  provision  that 
personal  property  held  in  trust  to  pay  the  income 
thereof  to  a  certain  person  should  be  taxed  at  the 
place  of  his  residence  is  held  not  applicable,  where 
tbe  trustee  and  the  property  are  out  of  the  state. 
Anthony  v.  Caswell,  16  R.  L 160. 

Under  the  Rhode  Island  statute  above  referred 
to,  where  a  trust  fund  was  created  a  part  of  the 
income  of  which  was  to  be  accumulated  for  dis- 
tribution according  to  contingencies,  that  portion 
of  the  property  was  held  taxable  to  tbe  trustees  at 
their  residences.   Greene  v.  Mumford,  4  B.  I.  818. 

One  who  has  made  an  investment  as  trustee  un- 
der order  of  the  court  in  New  York  and  subse- 
quently removed  to  Pennsylvania  Is  not  taxable 
in  the  latter  state  on  such  investment,  but  Is  tax- 
able on  investments  made  in  Pennsylvania  al« 


See  also  32  L.  R.  A.  439;  34  L.  R.   A.  235;  37  L.  R.  A.  442:  41  L.  R.  A.  475. 
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the  trustees  were  authorized  to  lease  out  the 
commons  of  August .^i  the  rent  to  be  con- 
sidered as  part  of  the  funds  of  the  academy, 
and  on  February  18»  1797,  an  Act  was  passed 
providing,  among  other  things,  that  a  ma- 
jority of  the  trustees  residing  in  Richmond 
county  should  constitute  a  board  of  trustees 
for  the  academy  and  for  the  town  of  Augusta. 
The  city  council  of  Augusta  was  incorpo- 
rated by  Act  of  January  81,  1798.  On  De- 
cember 15,  1815,  it  was  enacted  that  the 
trustees  of  the  academy,  or  a  majority  of 
them,  could  establish  a  seminary  on  the  Sand 
Hills,  ne:ir  Augusta,  to  be  held  and  governed 
under  the  same  rules  as  said  institution, 
which  petitioners  proceeded  to  do,  carrying 
it  on  until  the  close  of  the  late  war,  when 
they  placed  the  property  under  the  lease  in 
the  hands  of  another  board  of  turstces  for 
this  purpose.  On  December  21,  1819,  the 
Act  of  January  27,  1785.  was  ameuded,  es- 
tablishing the  state  university,  and  the 
trustees  of  the  academy,  then  in  office,  having 
been  named  therein,  were  authorized  to  have 
and  use  a  common  seal  when  they  were  act- 
ing as  a  corporate  body.  By  Act  of  Decem- 
ber 18,  1820,  all  the  real  estate  belonging  to 
or  attached  to  the  different  academies  of  this 
state  was  exempted  from  taxation,  together 
with  all  such  academies  as  might  thereafter 
he  established.  Under  these  acts  petitioners 
have  conducted  and  carried  on  for  more  than 
one  hundred  years  an  academy  in  accordance 
with  the  terms  of  the  acts  calling  it  into 
existence.  In  October,  1835,  a  contract  was 
entered  into  between  petitioners  and  the  city 


council  of  Augusta,  by  which  DetitionerB 
quitclaimed  to  the  city  council  all  their 
title  and  interest  to  the  land  included  in  the 
corporate  limits  of  the  city  known  as  the 
^'East"  and  **  South**  commons,  with  certain 
exceptions  not  necessary  to  be  here  men- 
tioned ;  the  city  council  agreeing  to  pay  pe- 
titioners annually  $1,200,  and  that  when- 
ever sales  should  be  made  by  the  city 
council  of  any  portion  of  the  premises  to  the 
amount  of  $80, 000,  the  proceeds  of  subsequent 
sales  should  be  equally  divided  between  the 
parties.  While  this  continued  of  force  na 
taxes  were  assessed  by  the  city  council 
against  this  property  to  which  it  held  title, 
and  in  which  petitioners  had  an  undivided 
one- half  interest  in  the  proceeds  of  sale. 
Questions  having  arisen  between  petitioners 
and  the  city  council  as  to  the  management 
of  this  property  and  the  true  interest  of  each 
in  it,  a  bill  in  equity  was  filed  to  adjudicate 
all  questions  growing  out  of  the  contract, 
and  in  January,  1891,  a  decree  was  made, 
pursuant  to  which  a  deed  was  executed  by 
the  city  council,  apportioning  between  the 
two  cofporaiions  the  unsold  portions  of  the 
vacant  land  on  the  commons,  so  that  from 
that  date  the  lots  so  conveyed  back  to  the 
trustees  became  and  remained  their  property 
for  the  purposes  specified  in  the  original  acta 
under  which  they  were  incorporatea.  Since 
1878  petitioners  have  kept  open  the  academy 
as  a  high  school  for  white  boys  in  Richmond 
county,  and  it  is  now  the  only  high  school 
for  that  purpose  located  in  Augusta.  Sepa- 
rate and  independent  organizations  exist  for 


though  taken  in  her  name  as  trustee,  as  she  Is  in 
fact  the  legal  owner  of  the  securities.  Lewis  v. 
Chester  County,  60  Pa.  826.  Ab  to  the  investments 
made  in  New  York  under  order  of  the  court,  it  is 
held  that  a  trustee  is  under  the  control  of  the  court, 
and  therefore  should  not  be  taxed  In  another  state. 
But  in  Re  Ailman,  17  B.  I.  — ,  a  resident  trustee 
was  held  taxable  for  a  mortga^re  on  lands  within 
the  state  from  which  the  income  was  payable  to 
nonresidents,  altbougrh  he  was  appointed  by  a 
court  of  another  state. 

Who  aretrustees  within  the  rule. 

In  Catlin  v.  Hull,  21  Yt.  162,  a  resident  afrent  of  a 
nonresident  hoidinir  promissory  notes  for  hjs  prin- 
cipal was  held  taxable  thereon,  as  upon  property 
••held  in  trust." 

In  New  York,  and  perhaps  in  some  other  states, 
an  agent  is  expressly  named  with  a  trustee,  execu- 
tor, etc.,  in  describingr  those  who  shall  be  taxed  on 
property  in  their  possession  or  under  their  oontroL 

Funds  set  apart  by  executors  to  be  kept  at  in- 
terest in  securities  taken  in  their  own  names  are 
held  to  constitute  a  trust  fund  which  is  taxable  to 
the  trustee  under  Yermont  laws.  Clark  v.  Powell, 
62  Yt.  44Z, 

But  in  Connecticut  it  is  held  that  an  executor  or 
administrator  during  the  settlement  of  the  estate 
is  not  a  trustee  within  the  meaning  of  a  statute  as 
to  the  taxation  of  trustees.  Cornwall  v.  Todd,  88 
Conn.  443. 

A  county  treasurer  with  whom  a  trust  fund  in 
oourt  is  deposited  is  not  a  •'trustee"  within  the 
meaninflr  of  a  statute  making  trustees,  agents,  etc, 
liable  to  taxes.    People  v.  Cox,  14  N.  T.  S.  K.  682. 

Commissioners  to  divide  real  estate  appointed  by 
an  orphans'  court,  who  have  sold  and  invested  one 
third  of  the  proceeds  under  order  of  court  to  se- 
eure  the  interest  to  the  widow  in  lieu  of  her  dow- 
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er,  are  not  taxable  for  the  securities  thus  held  as 
trustees.  State  v.  Btaats,  89  N.  J.  L.  663 ;  State  v. 
Irons,  86  N.  J.  L.  464. 

See  also  Tousey  v.  Bell  and  People  v.  Q^aes  ft 
Assessments  Comrs.  <n/ra. 

In  c(ue  of  several  tnuteeB^ 

The  rule  laid  down  in  the  main  case,  that  several 
trustees  residing  in  different  places  are  taxable 
pro  rata  as  to  the  personal  property  held  in  trust, 
is  in  accordance  with  the  weight  of  authority;  but 
some  excepUons  exist  which  are  explainable,  in 
part  at  least,  by  the  difference  in  statutes. 

In  Hardy  v.  Yarmouth,  6  Allen,  277,  this  rule  was 
adopted,  and  trustees  taxable  as  owners,  but  resid- 
ing in  different  towns,  were  held  to  be  taxable  for 
equal  portions  of  the  trust  property. 

So  in  State  v.  Matthews,  10  Ohio  St.  481,  where 
there  were  three  executors,  only  two  of  whom  re- 
sided in  a  village,  two  thirds  of  the  property  was 
held  taxable  there  and  the  other  third  at  the  resi- 
dence of  the  other  executor,  there  being  no  stat- 
utory provision  applicable  to  the  case. 

So  where  one  of  two  trustees  resided  In  Baltimoie 
city  and  the  other  in  Baltimore  county  outside  the 
city,  one  half  of  the  trust  property,  consisting  of 
bonds,  was  held  taxable  in  each  place.  Baltimore 
V.  Stirling.  29  Md.4& 

And  where  only  two  of  three  trustees  resided  in 
the  state  only  two  thirds  of  the  bonds  which  they 
held  in  trust  were  taxable  in  the  state.  Baltimore 
Appeal  Tax  Court  v.  Gill,  60  Md.  877. 

A  joint  tax  on  five  trustees  holding  the  legal  title 
to  a  ship  was  held  void  in  Massachusetts,  where 
only  three  of  them  were  residents.  Stinaon  v. 
Boston,  r?6  Mass.  848. 

In  Williams  v.  Holden,  4  Wend.  228, where  one  ex- 
ecutor was  taxed  for  all  the  personal  property  in 
bis  possession,  although  it  appeared  that  be  bad  oo- 
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the  common  schools  and  for  the  hiji^h  school 
for  girls,  which  system  is  supported  and 
maintained  by  taxation  annually.  The  only 
Eources  for  the  maint'Cnance  and  support  of 
the  academy  is  the  income  from  investments 
made  of  money  arising  from  the  sales  of  lots 
on  the  commons  made  by  itself  and  the  city 
council .  A  large  portion  of  the  investments 
from  such  income  were  lost  by  reason  of  the 
war,  and  tho  income  since  the  war  is  barely 
rafftcient  to  pay  the  salaries  of  teachers  and 
keep  the  academy  in  repair.  If  the  tax  on 
the  realty  is  to  be  paid  by  petitioners,  it 
will  be  taken  out  oi  the  academy  income, 
and  necessarily  lessen  the  ability  to  pay  the 
teachers  and  conduct  the  academy  high 
school.  All  the  property  petitioners  have 
which  brings  in  an  income  has  arisen  from 
iavestments  of  the  proceeds  of  sales  of  lots, 
except  $5,000,  bequeathed  by  Mrs.  Tubman 
to  the  petitioners,  she  being  the  erantor,  in 
a  deed  of  gift  to  the  county  boara  of  educa- 
tion, of  property  now  the  ntvs  of  the  female 
high  school,  and  in  whidi  provision  is  made 
for  reversion  to  petitioners,  if  that  high 
school  is  not  kept  up  under  the  state  law. 
After  the  conveyance  in  settlement,  and 
under  the  decree  of  1891,  petitioners  made 
efforts  to  sell  the  lands  on  the  South  com- 
mons, but  have  failed  to  do  so,  except  as  to 
four  small  vacant  lots  for  a  small  sum.  If 
this  realty  is  held  subject  to  city  taxes,  the 
income  of  the  school  will  be  so  reduced  as 
to  seriously  impair  their  ability  to  keep  up 
a  first-class  school  and  academy.  Petitioners 
claim  that  under  the  legislation  and  facts 


mentioned  and  under  the  Constitution  of 
1877,  (Code,  5182,)  carried  into  effect  by  Act 
of  December  11,  1878,  the  realty  which  it  is 
endeavored  to  subject  is  exempt  from  taxa- 
tion, because  (1)  the  academy  was  instituted 
and  is  supported  by  funds,  arising  from 
property  set  apart  by  legislative  acts  of  the 
state,  and  is  to  be  considered  as  a  part  of  the 
University  of  Georgia,  its  property  exempt 
from  taxation  in  the  same  manner  and  to  the 
same  extent  as  the  property  of  that  institu- 
tion ;  and  (2)  that  the  vacant  land  assessed 
for  taxation  is  not  liable  to  taxation,  it  be* 
ing  public  property,  not  held  for  private 
purposes,  and  bringing  in  no  income. 

As  to  the  personalty  assessed  for  taxation 
petitioners  alleee  the  following:  Richard 
Tubman,  who  died  in  1836,  devised  all  his 
real  estate  in  Augusta,  after  the  death  of  his 
wife,  to  petitioners,  the  annual  product 
thereof  to  be  by  them  appropriated  to  the 
erection  of  a  poorhouse  in  the  county,  and 
the  support  of  its  inhabitants.  The  life 
tenant  died  in  June,  1885.  Afterwards  a 
controversy  arose  between  petitioners  and  the 
city  council  and  the  county  commissioners, 
which  was  finally  decided  by  the  supreme 
court.  77  Ga.  617.  After  receiving  posses- 
sion, petitioner  decided  that  a  lot  be  pur- 
chased in  or  near  the  city,  suitable  to  erect  a 
poorhouse  upon,  to  be  paid  for  out  of  the 
income  from  the  property,  as  soon  as  suffi- 
cient, and  thereafter,  in  October,  1888,  pur- 
chased a  tract  of  land  located  in  the  county 
beyond  the  city  limits,  and  made  it  the  situs 
of  the  trust.    By  decree  of  April,  1887,  pe- 


executoia,  but  it  did  not  appear  where  they  resided, 
the  tax  was  held  sustainable. 

But  where  one  of  two  executors  resides  in  the 
itate  and  transacts  tbe  business  alone  without  any 
objection  on  the  part  of  tho  other,  who  resides 
abroad,  and  has  full  control  of  the  choses  in  action 
belonKinir  to  the  trust  estate,  they  were  held  tax- 
able within  the  state,  either  on  the  ground  that  the 
resident  executor  was  in  fact  a  sole  executor,  or 
that  he  executed  as  the  representative  of  both. 
Johnson  v.  Oregon  City,  8  Or.  18. 

Securities  in  the  actual  poeseesion  of  a  nonresi- 
dent trustee  for  nonresident  beneficiaries  are  not 
taxable  within  a  state  where  two  other  trustees  re- 
side, under  a  statute  taziuflr  debts  '*due  or  owinff  to 
perBons  residing  within  the  state.**  People  v.  Oole- 
man,  7  L.  B.  A.  407«  119  N.  ¥.187. 

Where  three  trustees  have  the  Joint  control  of 
securities  which  are  deposited  with  a  safe  deposit 
company  in  another  state,  and  access  to  the  securi- 
ties is  allowed  only  to  a  majority  of  the  trustees,  or 
to  one  of  them  in  oompany  with  their  secretary,  a 
resident  trustee  is  not  taxable  upon  them,  where 
the  other  trustees  are  nonresidents,  although  they 
did  not  reside  in  thedty  in  which  the  securities  are 
deposited.  People  v.  Barker,  186  K.  Y.  660.  afflrmln^r 
41 N.  Y.  8.  B.  573,  4S  N.  Y.  S.  B.  448. 

Bven  if  two  trustees  reside  in  the  state,  the 
securities  are  not  taxable  to  them  while  thus  de- 
posited in  another  state,    ibid. 

A  statute  taxinar  an  **owner**  of  property  does  not 
9ppls  to  a  trustee  who  is  only  one  of  several  who 
have  title  to  the  property  jointly.   Ibid, 

Bat  the  mere  fact  that  a  nonresident  executor 
has  temporarily  an  exclusive  possession  of  personal 
property  daring  the  absence  of  resident  co- 
executors  does  not  defeat  the  right  to  tax  the  prop- 
er^, where  it  does  not  appear  that  any  part  of  it 
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is  outside  the  state.  People  v.  Taxes  &  Assessments 
Oomis.  88  Hun,  686. 

And  where  the  personal  property  of  decedent 
consisted  of  securities  in  the  possession  and  undor 
the  control  of  one  executor  who  resides  at  the  last 
place  of  residence  of  the  decedent,  it  is  subject  to 
tax  at  that  place,  although  there  are  two  other  ex- 
ecutors, one  of  whom  resides  in  another  county  and 
the  other  in  a  foreign  country,  under  a  statute  tax- 
ing the  owner  of  personal  property,  including 
property  **in  his  possession  or  under  bis  control  as 
agent,  trustee,  guardian,  executor,  or  adminis- 
trator.**   People  V.  Ooleman,  42  Hun,  681. 

And  an  executor  in  Ohio  is  not  taxable  there  for 
any  share  of  the  estate  of  a  decedent  whose  domi- 
cil  was  in  New  York,  in  which  state  the  executors 
have  an  office  which  clerks  and  ix>okeeper8,  and 
where  the  securities  and  other  property  remain. 
Hawk  V.  Bonn,  6  Ohio  C.  C.  462. 

The  whole  of  the  personal  estate  of  a  decedent  in 
the  actual  possession  and  control  of  four  executors 
in  one  county  is  taxable  there,  although  there  is 
another  executor  residing  in  another  county  who 
has  practically  withdrawn  from  participation  In 
the  trust.  People  v.  Taxes  &  Assessments  Go  mrs.  17 
Hun,  288w 

Executon  and  admintiftralon. 

An  administrator  is  an  **owner**  of  personal  prop> 
erty  within  the  meaning  of  the  tax  law.  Baldwin 
V.  Shine,  84  Ky.  600. 

The  unsettied  personal  estate  of  a  decedent  is 
taxable  where  the  executor  resides,  although  that 
was  not  the  residence  of  the  decedent  or  the  place 
where  the  property  remains,  under  N.  J.  Bev.  p. 
1158.  pL  66,  9  7.  State  v.  Oorson,  60  N.  J.  L.  881; 
State  V.  Holmdel,  80  N.  J.  L.  70. 

On  the  contrary  it  is  held  in  Missouri  that  the 
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iitionera  were  authorized  to  sell  all  of  the 
realty  in  the  city,  and  inyest  the  proceeds 
in  bonds,  and  in  April,  1887,  were  author- 
ized to  sell  privately  certain  portions  of  the 
property.  After  such  sales  had  been  made 
the  title  to  no  realty  in  the  city  stood  in  the 
names  of  |>etitioners  as  trustees  under  the 
will  of  Richard  Tubman,  on  January  1, 
1892,  the  date  when,  by  law,  taxes  for  mu- 
nicipal purposes  are  assessable,  except  as 
security  for  payment  of  the  purchase  money. 
Many  of  the  sales  were  on  time,  and  the  notes 
running  to  maturity  and  unpaid,  and  which 
were  not  invested  pursuant  to  the  orders  of 
court  mentioned,   aggregate   $42,360.     The 

gar  ties  in  possession  of  the  realty  so  sold 
ave  returned  the  same  for  taxation  to  the 
city  council,  so  that  the  same  amount  of 
taxes  therein  will  be  collected  as  before  the 
•ale  by  petitioners.  Since  October  81,  1888, 
the  nius  of  the  property  held  by  petitioners 
under  the  Ki chard  Tubman  bequest  has  been 
outside  of  the  city,  a  full  board  of  the  trust- 
ees having  thereafter  met  in  session  in  a 
building  upon  the  premises  reserved  for  their 
use.  A  majority  of  the  present  board  of 
trustees  are  nonresidents  of  the  city. 

To  the  petition  the  defendant  demurred 
generally,  and  especially  to  that  part  setting 
up  excessl  ve  val  nation.  It  answered  in  brief : 
The  assessment  was  made  after  due  notice, 
and  in  accordance  with  law.  Defendant  fur- 
ther says  that  petitioners  do  not  constitute 
such  a  corporation  as  exempts  their  propertv 
from  taxation.  That  the  property  which  it 
has  assessed  is  not  public,  but  is  private. 
That  petitioners  are  not  a  part  of  the  state 
university,  nor  of  the  state  public  school 
system;  are  not,  in  the  conduct  of  their 
school,  subject,  either  to  the  supervision  or 
control  of  the  state  authorities,  and  have  no 
connection  with  the  public  school  system  or 
the  public  education  of  the  state.  They  are 
engaged  in  the  business  of  carrying  on  a  pav 
flchool  of  different  grades  in  the  city,  which 


is  under  their  exclusive  authority  and  con- 
trol ;  and  thev  have  the  right,  and  exercise 
it,  of  prescribing  the  terms  and  conditions 
under  'which  pupils  are  admitted  thereto. 
The  real  estate  which  has  been  assessed  is  a 
part  of  the  fund  belonging  to  petitioners  from 
the  proceeds  of  which  the  school  can  in 
whole  or  part  be  supported.  Petitioners  have 
derived  income  from  the  rental  of  the  whole 
or  part  of  said  propertv  since  it  became  pos- 
sessed of  the  same,  ana  now  receives  income 
from  the  same.  In  1891,  in  consequence  of 
differences  between  petitioners  and  defend- 
ant, arising  in  part  from  defendant's  claim 
that  it  had  been  compelled  to  pay  state  and 
county  taxes  and  other  charges  upon  said 
property,  which  by  inadvertence  or  oversight 
had  not  been  deducted  from  the  proceeds  of 
sales  made  under  the  contract  of  1885,  ne- 
gotiations began  which  resulted  in  a  settle- 
ment of  all  the  differences  between  peti- 
tioners and  defendant,  and  a  conveyance  of 
the  lots  in  question  by  fee-simple  deeds  to 
petitioners,  as  well  as  the  payment  by  defend- 
ant to  petitioners  of  a  large  sum  oi  money. 
Petitioners  held  the  lots  as  a  private  corpora- 
tion. They  are  in  no  sense  public  property, 
and  their  proceeds  have  not  been,  and  will 
not  be,  devoted  to  public  uses  as  recognized 
bv  the  laws  of  Oeorgia.  The  only  property 
of  petitioners  which  is  exempt  from  taxation 
is  Its  academy  of  learning,  and  that  is  not, 
if  any  part  of  it  is  productive  of  corporate 
income.  All  laws  which  exempted  peti- 
tioners'property  from  taxation  were  repealed 
by  the  Constitution  of  1877,  and  petitioners 
do  not  occupy  any  higher  position  than  a 
charitable  or  religious  instftution,  both  of 
which  have  been  held  subject  to  taxation. 

The  liability  of  the  notes  and  accounts  to 
taxation  is  as  follows :  The  legal  residence 
of  the  trustee  in  charge  of  this  fund  is  in 
Augusta,  and  has  always  been  there ;  it  liolds 
the  fund  as  a  corporation ;  its  president  re- 
sides in  Augusta ;  three  of  its  members  reside 


personal  property  of  a  decedent  Is  taxable  at  the 
place  of  his  last  resideooe,  and  not  at  the  resldenoe 
of  his  personal  representative.  Stephens  v.  Boone- 
ville,d4Mo.823. 

So  in  Oonneoticut  it  is  held  that  during  the  settle- 
ment of  an  estate  the  personal  property  of  a 
deoedent  is  taxable  at  his  domioii.  Cornwall  v. 
Todd.88  0onn.448. 

In  Iowa  it  was  held  In  MoOrecror  v.  yanpel,24 
Iowa,  480,  that  the  personal  property  of  a  decedent 
is  taxable  at  his  last  residence  and  not  at  the  resl- 
denoe of  his  ezeoutors. 

But  this  case  is  questioned  in  Oameron  v.  Bur- 
linerton,  66  Iowa,  820,  in  which  it  was  held  that  an 
administrator  is  taxable  at  the  place  of  his  residence 
on  personal  property  In  his  possession,  although  the 
deoedent  resided  in  another  township,  where  the 
statute  requires  the  administrator,  under  a  penal- 
ty, to  list  the  property  for  taxation  and  requires 
the  assessor  to  assess  the  property  in  the  township. 

In  Tennessee  an  executor  is  held  to  be  taxable  at 
the  place  of  his  resideooe  for  personal  property  in 
his  possession.    Gallatin  v.  Alexander,  10  Lea,  476. 

Where  the  statute  makes  the  personal  property 
In  the  hands  of  an  administrator  taxable  at  his 
residence,  and  fixes  May  1st  as  the  time  of  assess- 
ment of  property  accordinff  to  its  location  on  that 
di^,  the  doctrine  of  relation  cannot  be  applied 
to  make  the  administrator,  appointed  after  May 
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Ist,  taxable  on  property  which  was  not  in  his  pos- 
session on  that  day.    Hayden  v.  Boe,  88  Wis.  288. 

If  personal  property  of  a  decedent*s  estate  is  out- 
side the  state,  and  the  executor  and  beneficiaries 
ars  all  nonresidents,  the  state  cannot  tax  the  prop- 
erty after  the  appointment  of  an  executor  under 
the  provibions  of  the  MaaBaohusetts  statutes.  Dal- 
linger  v.  Bapello,  14  Fed.  Rep.  82. 

If  personal  property  outside  the  state  Is  held  by 
a  nonresident  executor  to  pay  income  for  Ufe  to 
a  resident  legatee,  it  does  not  become  taxable  uq» 
til  three  years  after  appointment  of  the  executor, 
under  Mass.  Ghen.  Stat.,  chap.  11, 1 12,  cL  6.  Dalliuger 
V.  Bapallo,  16  Fed.  Bep.  484. 

The  personal  estate  of  a  decedent  is  taxable  at 
his  last  residence  until  the  executor  or  adminis- 
trator notifies  the  assessors  that  it  has  been  dis- 
tributed under  Mass.  Rev.  Stat.,  chap.  T,  9  U^  oL  7. 
Hardy  v.  Yarmouth,  6  Allen,  277. 

If  the  estate  has  been  distributed  by  an  adminis- 
trator and  the  assessor  notified,  he  Is  not  taxable 
upon  it,  although  his  account  is  not  settled.  Car- 
leton  V.  Ashbumham,  102  Mass.  848. 

The  New  York  executors  of  a  partner  in  a  Cal- 
ifornia firm  are  not  taxable  on  an  undivided  inter- 
est in  the  firm  assets  before  any  liquidation  or  ac- 
counting of  the  partnership  matters.  People  t. 
Coleman,  44  Hun,  20. 

The  icdlvldual  property  of  an  executor,  admlnls- 
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there ;  and  under  the  law  the  president  of 
the  corporation  is  the  person  required  to  make 
tax  returns.  Petitioners,  as  trustees  of  the 
fund,  have  never  erected  a  poorhouse,  and 
there  can  be  no  such  thing  under  the  law  as 
the  exemption  of  such  poorhouse  until  it  has 
an  actual  existence.  Petitioners  purchased 
the  land  outside  of  the  city,  which  land  de- 
fendant is  informed  and  charges  is  rented 
out,  and  is  an  income  producer,  and  will 
not,  because  petitioners  held  a  meeting  there- 
on, constitute  them  nooresidents  of  the  city, 
the  anomaly  being  presented  of  the  same  cor- 
poration being  a  resident  of  the  city  while 
controlling  the  academy,  and  a  nonresident 
while  controlling  the  poorhouse  and  fund. 
There  has  been  no  legal  action  of  petitioners 
whereby  the  legal  residence  of  the  trustees 
of  the  academy  has  been  removed  beyond  the 
city  limits.  Under  the  law,  the  notes  and 
securities  held  by  petitioners  as  the  proceeds 
of  the  sale  of  its  real  estate  in  the  city,  which 
are  actually  kept  within  the  city  limits  in 
the  custody  and  control  of  the  treasurer  of 
the  corporation,  who  is  an  actual  citizen  and 
resident  of  the  city,  are  subject  to  taxation. 
The  law  takes  no  cognizance  of  the  fact  that 
a  majority  of  the  corporation  may  be  non- 
residents of  its  le^al  residence,  and,  except 
by  express  authority  of  law,  a  corporation 
can  have  but  one  legal  residence.  The  real 
estate  sold  by  petitioners  is,  under  the  law, 
subject  to  taxation  as  tiie  property  of  the 
purchaser,  and  the  purchase -money  notes  are 
subject  to  taxation  as  the  property  of  peti- 
tioners, who  still  hold  title  to  the  property 
as  security  for  the  purchase  money. 

The  case  was  heard  upon  an  agreed  state- 
ment of  facts,  the  major  portion  of  which 
consisted  of  a  statement  oi  the  acts  of  the 
Legislature  above  mentioned,  and  of  the  con- 
tracts and  conveyances  thereunder  mentioned 
above,  of  the  material  portion  of  the  will  of 
Richard  Tubman,  the  decree  directing  his  ex- 
ecutor to  turn  over  to  petitioners  the  real 


estate  owned  br  him  at  his  death  and  passing 
under  the  will,  and  of  the  decrees  authoriz- 
ing the  trustees  to  sell  this  property,  etc. 

The  following  facts  were  also  agreed  upon : 
The  lots  of  land  conveyed  by  the  city  council 
to  the  academy  under  the  deed  of  InOl,  com* 
prising  the  land  now  assessed  fot  taxation, 
were  vacant  and  unimproved,  at  the  time  of 
the  conveyance,  and  are  now,  except  a  por- 
tion of  a  vacant  block,  which  had  been  rented 
out  by  the  city  council  as  a  farm ;  and  since 
the  execution  of  the  deed  ihe  trustees  have 
re -rented  this  portion  of  the  land  used  as  a 
farm,  for  which  they  are  to  receive  $225.  The 
decree  under  which  the  deed  was  made  was 
a  consent  decree,  based  upon  an  equal  parti- 
tion of  all  the  lots  then  unsold,  with  the 
money  on  hand  or  the  notes  representing  sales 
made  by  the  city  council.  Until  this  decree 
no  municipal  tax  was  ever  assessed  against 
the  property.  The  trustees  of  the  academy 
have  always  charged  tuition,  and  now  charge 
$15  per  annum,  which  sum  is  received  by 
the  teachers,  and  apportioned  among  them, 
with  amounts  added  by  the  trustees  from  the 
income  of  the  academy.  There  is  no  high 
school  for  males  in  Augusta  established  by 
the  county  board  of  education,  but  there  is 
one  for  females,  at  which  the  tuition  charged 
is  $15  per  annum.  The  trustees  have  tried 
to  sell  the  lots  conveved  to  them  bv  the  city 
council,  but  have  sold  only  four,  which  were 
sold  for  $1,000,  part  cash  and  the  balance  on 
time.  The  principal  of  all  sums  received 
from  sale  of  lots  on  the  commons  is  uniformly 
invested  to  bring  in  an  income,  upon  which, 
and  the  tuition  of  $15  per  annum,  the  acad* 
emy  relies  for  support.  All  the  income- 
bringing  property  petitioners  have  has  arisen 
from  investment  of  the  proceeds  of  the  sale 
of  lots,  except  the  $5,000  bequeathed  by  Mrs. 
Tubman,  as  stated  above.  All  the  property 
coming  to  the  trustees  under  the  will  of 
Richard  Tubman  has  been  sold,  and  the  pro- 
ceeds, now  represented  by  notes,  and  not  in- 


trator  or  trustee  Is  liable  to  be  taken  for  the  taxes 
on  personal  property  Imposed  upon  him  in  his  rep- 
reFODtative  character.  Williams  v.  Hoiden,  4 
Wend.  228. 

Personal  property  in  the  bands  of  executors  may 
tie  seized  for  delinquent  taxes  on  real  property 
whidi  it  is  their  duty  to  pay.  Bing  v.  Ewing«  47 
Jud.2«ft. 

Taxes  on  ififanVi  property, 

Fenonal  property  of  an  infant  in  the  hands  of 
his  guardian  Is  not  taxable  for  school  purposes  at 
that  place,  where  the  infant  lives  with  its  mother 
and  8tepfath€u:  in  another  to  wnship.  School  Direct- 
ors V.  James.  2  Watts  &  S.  668, 87  Am.  Deo.  625. 

But  personal  property  held  for  an  infant  residing 
oat  of  the  state  is  taxable  for  schools  in  the  county 
where  the  guardian  resides  and  holds  the  property, 
under  a  statute  expressly  authorizing  a  tax  on 
property  held  *in  trust:*^  but  it  is  otherwise  as  to 
property  of  an  infant  residing  with  a  parent  in  the 
state.  Westchester  School  Dist.  v.  Darlington,  88 
Pa.  157. 

In  Massachusetts  the  personal  property  of  a 
minor  is  taxable  to  his  guardian,  where  he  has  it  in 
his  controL   Payson  v.  Tufts,  18  Mass.  40B. 

The  personal  property  of  an  infant  was  held  tax- 
able in  the  polish  of  his  guardian  under  the  Re- 
vised SUtutes  Off   Massaohusetts,  although  the 

^L.R.A. 


infant  attended  publlo  worship  in  a  dlfterent 
parish.    Baldwin  v.  Fitohburg,  8  Pick.  404. 

But  an  infant  acquiring  a  new  domicil  with  the 
guardian*s  oonsent  was  held  to  be  taxable  there,  in 
Kirkland  v.  Whately,  4  Allen,  463S,  which  did  not 
refer  to  the  above  oases  or  to  the  right  to  tax  the 
guardian  at  his  residence  but  disposed  of  the  case 
solely  upon  the  question  of  tbe  infant*B  domicil. 

The  personal  property  of  an  infant  in  the  custody 
of  a  guardian  is  taxable  in  the  city  where  the 
guardian  resides,  although  the  infant  resides  else* 
where,  under  the  statute  taxing  personal  property 
in  the  possession  or  under  the  control  of  a  trustee, 
guardian,  executor,  etc.   Tousey  v.  Bell,  S3  Ind.  4S8L 

An  administrator  and  not  the  guardian  of  a  d^ 
oeased  ward  is  subject  to  a  tax  on  personal  estate, 
and  the  domicil  of  the  administrator  is  the  sittM  of 
the  property  for  the  purpose  of  taxation.  Som- 
mers  v.  Boyd,  48  Ohio  St  048. 

iMticUictl'  jproperty, 

A  committee  of  a  lunatic  is  not  a  trustee  within 
the  meaning  of  a  statute  making  a  personal  tax- 
ation as  agent,  trustee,  etc.  People  v.  Taxes  &  As- 
sessments Oomrs.  100  K.  Y.  21fi. 

But  in  Rhode  Island  a  lunatic  is  assessable  in  bis 
new  residence,  when  removed  for  his  benefit  by  his 
guardians  to  reside  with  one  of  them.  Mason  v. 
Thurber,  1 B.  L  4aL  a  A.  B. 
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Tested  in  state  bonds,  amount  to  $42,860. 
After  receiving  possession  of  the  realty  in 
Augusta  under  his  will,  the  trustees  resolved 
to  purchase  a  lot  upon  which  to  erect  a  poor- 
house,  to  be  paid  tor  as  stated  above,  and  in 
1888  did  purchase  land  beyond  the  city  lim- 
its, which  purchase  was  confirmed  by  decree 
of  the  superior  court,  and  thereafter  they  en- 
tered into  possession  of  the  premises,  resolved 
that  the  premises  should  be  known  as  the 
'"Tubman  Home,"  and  the  land  held  and 
deemed  for  all  ?egal  purposes  the  site  of  the 
institution  and  place  of  transacting  the  bus- 
iness of  the  trust.  The  purchasers  from  the 
trustees  of  the  realty  in  Augusta  passing 
under  the  will,  who  are  indebted  therefor  the 
$42,860,  reside  in  Augusta,  and  have  re- 
turned and  paid  taxes  to  the  city  council  for 
1892  on  all  the  realty  purchased  by  them. 
The  indebtedness  of  the  $42,860  is  the  unpaid 
purchase  mone^  of  the  realty  passing  under 
the  Tubman  will,  and  it  is  on  this  sum  that 
the  personal tv  tax  is  assessed.  The  residence 
of  the  several  trustees  of  the  academy  as  set 
out  in  the  petition  is  correct,  and  a  majority 
of  the  board  reside  out  of  the  city  limits, 
but  within  the  county.  The  academy  is  lo- 
cated in  the  city,  and  its  president  and  treas- 
urer reside  there ;  the  treasurer  being  the 
custodian  of  its  funds  and  securities.  When 
transacting  the  business  of  the  academy,  the 
trustees  meet  in  Augusta.  All  that  has  been 
done  towards  the  erection  of  the  poorhouse 
has  been  to  buy  the  land  mentioned  outside 
of  the  city,  which  land  is  rented  out  by  the 
trustees  as  a  farm,  and  they  receive  an  in- 
come therefrom,  save  that  part  on  which  the 
building  stands,  which  is  used  by  the  board 
as  an  office.  Nothing  further  has  yet  been 
done  towards  erecting  a  poorhouse,  because, 
under  the  will  of  Richard  Tubman,  only  in- 
come can  be  used,  and  this  is  not  yet  suffi- 
cient for  the  purpose. 

Mr,  Frank  JL  Hillert  for  plaintiff  in 
error: 

The  vaont  lots  are  public  property,  and  as 
such  not  taxable. 

In  Dart  v.  Houston,  22  Ga.  506,  the  question 
of  the  control  of  the  state  over  the  Glynn 
County  Academy  was  involved.  This  court 
held  the  corporation  a  public  one  and  the  right 
of  control  in  the  legislature. 

In  Olynn  County  Board  of  Education  v. 
Brunswick,  72  Ga.  858,  February  term,  1884, 
since  the  Constitution  of  1887,  this  decision  is 
referred  to  approviogly. 

Id  Magruder  v.  Augusta,  86  Ga.  222,  the 
Augusta  canal,  owned  by  the  city  as  the  suc- 
cessor of  a  private  corporation  known  as  the 
Augusta  Canal  Company,  and  not  neceasarily 
for  municipal  purposes,  was  held  not  subject 
to  county  and  state  taxation. 

In  Auditor  General  v.  Vniwrsity  of  Mich- 
igan, 10  L.  R.  A.  876,  88  Mich.  467,  it  is  held 
that  the  exemption  of  all  public  property  be- 
longing to  the  state  applies  to  property  held  by 
the  regents  of  the  university  of  Michigan  in 
their  corporate  capacity. 

The  law  of  other  states  on  the  subject  of  ex- 
emption of  public  property  devotea  to  educa- 
tional purposes  is  stated  In  the  note,  uoder 
which  IS  the  case  in  State  Agr,  College  Regents 
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V.  Hamilton,  28  Kan.  878,  to  the  effect  that 
where  an  agricultural  college  is  wholly  and 
absolutely  a  state  institution,  real  estate  held 
under  mortgage  to  secure  loans  made  by  it  of 
money  derived  from  the  sale  of  its  lands  grant- 
ed to  It  by  congress,  was  not  liable  to  taxation. 

The  fact  that  a  small  tuition  is  charged  doea 
not  change  its  character. 

Donohvgh  v.  Philadelphia  Library  Co.  86  Pa. 
806;  Richmond  County  Academy  Trustees  v. 
R'hler,  80  Ga.  169;  MassenburgY,  Grand  Lodge 
F.  dt  A.  M,  81  Ga.  212. 

In  Northwestern  Unitersity  v.  People.  99  U. 
S.  309,  25  L.  ed.  887,  it  is  held  that  a  statute  of 
Illinois,  paase'l  in  1855,  declaring  that  all  the 
property  of  the  Northwestern  University  shall 
be  forever  free  from  taxation,  was  unaffected 
by  any  subsequent  constitution  limiting  the 
exemption. 

The  academy  is  a  public  eleemosynary  es- 
tablishment for  the  whole  county  of  Kich- 
moud,  and  not  the  city  of  Augusta  only. 

Smit/i  V.  Bohler,  72  Ga.  547. 

If  subject  to  taxation,  which  is  denied,  why 
should  only  Augusta  tax  the  academy  and  not 
the  other  municipal  corporations  in  the 
county? 

The  trust  is  a  county  trust,  and  not  for  the 
city  alone.  The  less  cannot  tax  the  greater, 
and  the  city  must  show  clearly  her  power  to  tax 
this  state  property  before  she  will  be  allowed 
to  do  so. 

Macon  v.  Jones,  67  Ga.  492;  Miller  v.  Wilson. 
C^  Ga.  507;  Augusta  City  Council  v.  Dunbar, 
50  Ga.  887. 

The  trust  for  the  poor  of  Richmond  county 
should  not  pay  municipal  taxes. 

Neither  all  of  the  trustees  nor  a  majority  of 
them  reside  in  Augusta,  and  the  fund  should 
not  be  held  subject  to  taxation  by  the  city, 
because  the  president  and  treasurer  reside  there. 
It  is  taxable  only  by  the  authorities  of  the 
county,  the  place  where  the  majority  of  the 
trustees  reside  and  trust  is  located.  Taxation 
upon  choses  in  action  is  only  at  the  situs  or 
residence  of  their  owners. 

Johnson  v.  I^exington,  14  B.  Mon.  648; 
Bridges  v.  Griffin,  88  Ga.  118;  Augusta  City 
Council  V.  Dunbar,  supra;  Kirtland  v.  Botch- 
kiss,  100  U.  8.  491,  25  L.  ed.  558;  Wright  v. 
Southufestem  R.  Co,  64  Ga.  799  (5). 

Property  held  in  trust  by  trustee,  the  income 
of  which  is  payable  to  another,  is  subject  to 
taxation  at  the  residence  of  the  trustee,  not  at 
the  residence  of  the  cestui  que  trust. 

Dallinger  v.  Rapelto,  14  Fed.  Rep.  84,  note 
on  p.  87. 

In  Smith  V.  Byers,  48  Ga.  191,  this  court  held 
that,  according  to  the  terms  of  the  trust,  the 
amount  in  the  hands  of  the  trustees  is  not  such 
a  debt  as  the  plaintiffs  in  the  bill— the  benefi- 
ciaries—are  bound  to  pay  taxes  on;  and  Id 
41  Ga.  440,  this  trust  is  set  out,  which 
requires  the  executors  to  keep  the  property 
toisether  for  the  support  of  testator's  family  and 
the  education  of  his  children. 

Mr.  John  S.  Davidson,  for  defendant  in 
error: 

The  trustees  conduct  a  private  school,  charge 
tuition  for  pupils,  fill  all  vacancies  in  the  board 
and  make  reports  to  no  one.  They  are  not  re- 
cognized as  any  part  of  the  public  school  system 
of  the  state  or  county.    They  rent  out  part  of 
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the  land  and  receive  iocome  tberefrom,  which 
IB  applied  to  iny  off  teachers  employed  by  the 
trustees.  The  academy  is  in  the  city  of  Au- 
gusta, aod  all  business  connected  with  it  is 
conducted  in  the  city  of  Augusta. 

The  claim  of  exemption  of  land  is  made  on 
the  ground  that  the  Richmond  Academy  holds 
it  as  public  property.  This  is  den ied  under  the 
facts  on  the  following  authorities: 

AOanta  v.  First  Methffdtst  Church,  83  Ga. 
448;  Atlanta  v.  First  Pfesby.  Chvrefi,  12  L.  R. 
A.  852,  86  Ga.  730;  8t.  Marhfs  Chureli  v. 
Brunswick,  78  Gku  541;  Massenhurg  v.  Orand 
Lodge  F.dtA^M,  81  Ga.  212;  Richmond  County 
Academy  Trustefsy,  Bohler,  80 Ga.  159;  Mullen 
V.  Brie  County  Comrs,  85  Pa.  2**8,  27  Am.  Rep. 
650;  Enaut  v.  MeOuire,  36  La.  Ann.  804,  51 
Am.  Rep.  14;  Cleaver  v.  Cleater,  89  Wis.  96, 
20  Am.  Rep.  82;  Magmder  v.*  Augusta  City 
Council,  86  Ga.  220. 

Neither  Dart  v.  Houston,  22  Ga.  506.  nor 
Olynn  Gntnty  Board  of  Education  t.  Bruns- 
wick, 72  Ga.  853,  apply  to  this  case. 

If  exempt  before  lb77  under  the  Act  of  1820, 
the  constitution  repealed  it.  Code  798  and  the 
city  could  not  exempt  it  if  it  desired. 

Augutia  Factory  y,  Augusta  City  Council,  88 
Ga.  738. 

The  notes  and  accounts  are  subject  under  the 
facts. 

Richmond  County  Academy  Trustees  y. 
Bohler,  supra. 


J,,  delivered  the  opinion  of 
tiie  court: 

The  city  council  of  Augusta  sought  to 
subject  to  taxation  property  held  by  the 
ti-ustees  of  the  Academy  of  Richmond  county 
under  two  separate  trusts :  (1)  Lands  held 
for  the  use  of  the  academy,  under  a  trust 
created  by  the  state ;  and  (2)  choses  in  ac- 
tion, held  under  a  trust  created  by  the  will 
of  Richard  Tubman,  for  the  erection  of  a 
poorhouse.  Eiemption  was  claimed  as  to 
both  kinds  of  property, — as  to  the  lands,  be- 
cause they  are  public  property,  held  and 
used  for  a  public  purpose ;  as  to  the  choses 
in  action,  because  their  situs  for  taxation  is 
outside  the  corporate  limits  of  the  city.  An 
injunction  was  prayed  against  the  enforce- 
ment of  the  execution  issued  for  the  taxes 
claimed  to  be  due  on  this  property,  and  the 
case  was  heard  upon  an  agreed  statement  of 
facta,  which,  together  with  the  petition  and 
answer,  is  set  out,  in  substance,  in  the  report 
prefixed  to  this  opinion.  The  court  below 
refused  an  injunction,  and  the  petitioners 
excepted. 

1.  The  trust  under  which  the  lands  are  held 
bad  its  origin  in  the  Act  of  July  81,  1783, 
(Marb.  &  Crawf.  Dig.  182,)  by  which  the 
Legislature  established  and  endowed  the 
academy  afterwards  designated  as  ''The 
Academy  of  Richmond  County ;"  this  being: 
done  in  conformity  to  the  Constitution  o^ 
1777,  which  provides  that  "schools  shall  be 
erected  in  each  county,  and  supported  at  the 
general  expense  of  the  state,  as  the  legisla- 
ture shall  hereafter  point  out  and  direct.'' 
Marb.  A  Crawf.  Dig.  12.  By  this  act  cer- 
tain persons,  named  therein,  as  commis- 
sioners, were  directed  to  lay  out  lots  from 
the  public  lands  of  the  state  in  and  near  the 
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town  of  Augusta,  and  to  sell  the  same ;  and 
the  moneys  arising  therefrom,  after  defray- 
ing the  expense  of  building  a  church,  were 
vested  in  the  commissioners  as  trustees,  for 
the  erection  and  maintenance  of  an  academy 
or  seminary  of  learning,  to  be  conducted 
under  their  supervision ;  and  they  were  re- 
quired to  account  yearly  to  the  governor  and 
executive  council.  Sections  4-7  of  the  Act 
are  as  follows:  **8ec.  4.  And  whereas,  a 
seminary  of  learning  is  greatly  necessary 
for  the  instruction  of  our  youth,  and  ought 
to  be  one  of  the  first  objects  of  attention  after 
the  promotion  of  religion  :  Be  it  further  en- 
acted, that  after  the  said  commissioners  hav6 
reserved  one  of  the  first  lots  for  the  building 
a  church  or  house  of  worship  to  the  Divine 
Being,  by  whose  blessing  the  independence 
of  the  United  States  has  been  established, 
and  a  reserve  of  ten  other  principal  lots  for 
public  uses,  the  moneys  arising  from  such 
sales,  after  defraying  the  charges  of  the 
building  said  church,  shall  be,  and  they 
hereby  are,  vested  in  the  hands  and  power  of 
said  commissioners,  named  as  aforesaid,  as 
trustees,  for  the  purpose  of  carrying  into  ex- 
ecution the  intentions  of  this  law,  and 
for  erecting  an  academy  or  seminary  of  learn- 
ing as  aforesaid,  their  heirs  and  successors 
in  office  forever,  in  trust  for  the  sole  use  of 
said  church  and  academy  or  seminary.  Sec. 
5.  And  be  it  further  enacted,  that  the  said 
commis~!oncrs,  on  the  sales  and  restrictions 
aforesaid  being  complied  with,  shall  be,  and 
they  are  hereby,  authorized  and  empowered 
to  give  titles  as  amply  and  fully  to  such 
purchasers  as  the  state  possibly  could  or 
might  do,  and  in  their  name  and  the  name 
of  their  successors  in  office  to  receive  such 
moneys,  both  princip»l  and  interest,  arising 
from  such  sales,  or  the  loan  of  any  part 
thereof,  and  the  same  to  lend  out  again  at 
interest,  or  otherwise  dispose  of,  as  the  said 
commissioners,  or  a  majority,  their  succes- 
sors, or  a  majority  of  them,  shall  think  most 
advantageous  to  the  fund  of  the  said  church 
and  academy  or  seminary.  Sec.  6.  And  be 
it  further  enacted,  that  the  said  commis- 
sioners or  trustees  shall  yearly,  and  every 
year,  render  a  just  and  true  account  of  the 
fund  of  said  seminary,  to  his  honor,  the  gov- 
ernor, and  executive  council,  for  examina- 
tion;  and  if  found  by  them  guilty  of  mal- 
practice, such  offending  commissioner  or 
commissioners  shall  be  displaced,  and  others 
appointed  for  the  purpose  in  his  or  their 
room.  Sec.  7.  And  be  it  further  enacted, 
that  the  said  commissioners  shall  be,  and  they 
are  hereby,  authorized  and  empowered  to 
erect  on  one  of  the  said  lots,  or  purchase 
from  the  sales  of  the  same  some  spot  con- 
venient for  that  purpose,  a  building  com- 
modious and  proper  to  answer  the  intentions 
of  this  act,  as  an  academy  or  seminary,  as 
aforesaid,  and  to  enter  into  such  contracts  for 
erecting  the  same  as  may  be  thought  most 
advantageous  for  the  said  fund  by  a  majority 
of  the  said  commissioners;  and,  further,  to 
procure  and  agree  with  proper  masters  and 
professors  for  the  ruling  of  the  same ;  and  to 
institute  such  by-laws  for  the  increasing  the 
said  fund  and  better  governing  the  said  sem- 
inary as  to  the  said  commissioners  may  ap- 
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pear  best  adapted.  **  From  time  to  time  other 
acts  were  passed  making  further  provision 
as  to  the  support  of  the  institution.  One  of 
these  was  the  Act  of  August  14,  1786,  which 
authorized  ''the  trustees  of  the  Richmond 
Academy"  to  lease  out  the  commons  of  Au- 
gusta, the  rent  **  to  be  considered  as  part  of 
Uie  funds  of  the  said  academy,"  (Marb.  & 
Crawf.  Dig.  134;)  and  this  was  followed  in 
1810  by  an  act  which,  after  reciting  that  the 
academy  was  in  a  flourishing  condition,  and 
deserved  the  further  patronage  of  the  legis- 
lature, authorized  the  trustees,  upon  the  ex- 
piration of  the  existing  leases,  to  ^  lease  out 
any  part  or  the  whole  of  the  said  common  in 
lots  for  one  or  more  years,  at  their  discretion, 
the  rents  ...  to  be  considered  as  part 
of  the  funds  of  the  said  academy."  Some 
question  having  afterwards  risen  between 
the  trustees  of  the  academy  and  the  city 
council  of  Augusta  as  to  their  respective  in- 
terests in  the~  commons,  a  settlement  was 
agreed  upon,  under  the  terms  of  which  the 
trustees  released  to  the  city  council  their  in- 
terest therein,  with  certain  exceptions,  the 
city  council  agreeing  to  pay  the  trustees  a 
certain  sum  annually,  and,  after  the  sales  of 
lots  from  the  property  should  reach  a  certain 
amount,  to  divide  equally  the  proceeds  of 
subsequent  sales:  and  this  settlement  was 
confirmed  by  the  legislature.  Act  Dec.  22, 
1834.  Subsequently  a  petition  was  filed  to 
adjudicate  questions  growing  out  of  this 
contract,  and  in  January,  1891,  a  decree  was 
made  by  the  superior  court  of  Richmond 
county,  pursuant  to  which  the  unsold  por- 
tions of  the  vacant  land  on  the  commons  were 
partitioned  between  the  city  and  the  trustees, 
and  the  city  council  conveyed  back  to  the 
trustees  the  land  now  assessed  for  taxation. 
The  tax  in  question  is  for  the  year  1892. 
Up  to  that  time  no  tax  had  been  assessed 
against  the  property. 

It  Is  claimed  on  the  part  of  the  city  that 
the  property  is  not  public,  but  private ;  that 
the  academy  is  conducted  by  the  trustees  as 
a  private  school,  and  is  not  a  part  of  the 
public  school  system  of  the  state  or  county  ; 
and  that,  as  the  lands  taxed  are  separate 
from  the  tract  on  which  the  academy  is  sit- 
uated, and  are  used  only  as  a  means  of  in- 
come, they  are  not  within  the  exemptions 
allowed  by  the  constitution  and  granted  by 
the  statute  of  exemptions.  Code,  §^  798, 
6182.  In  view  of  the  legislation  to  which 
we  have  referred,  there  can  be  no  question 
as  to  the  public  character  of  this  institution 
originally.  The  property  vested  in  the 
trustees  was  public  property,  and  was  com- 
mitted to  them  for  a  public  purpose.  No 
private  interest  of  any  kind  was  acquired. 
The  beneficial  interest  was  in  the  public,  and 
the  trustees  were  merely  agents  of  the  state 
for  the  administration  or  the  fund  and  the 
management  of  the  institution.  Since  that 
time  there  has  been  no  legislation  changing 
the  public  character  of  the  trust,  or  parting 
with  the  control  of  the  state  over  the  institu- 
tion or  the  fund  connected  with  it.  Mere  non- 
interference with  the  control  exercised  bv  the 
trustees  could  not  affect  the  rights  oi  the 
Btate,  or  devest  the  institution  or  the  property 
of  its  public  character.     Nor  is  the  institu- 
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tion  conducted  now,  any  more  than  ft  was- 
at  first,  for  any  private  purpose.     It  still  sub- 
serves the  public  end  for  which  it  was  cre- 
ated,— the  education  of  the  people;  and  it» 
Eurpose  is  none  the  less  public  because  of  its- 
ein^  conducted  independently  of  the  general 
public  school  system  of  the  state  or  county. 
The  right  of  the  state  as  to  property  held  In 
this  manner  was  under  consideration  by  this 
court  in  the  case  of  Dart  v.  Hmi8ton^  22  Oa. 
606.     It  was  there  complained  by  the  plain- 
tiffs in  error  that  the  court  below  erred  in. 
deciding  that  the  Glynn  County  Academy — 
an  institution  endowed  in  the  same  manner 
as  the  Richmond  County  Academy — was  a. 
public  corporation,  and  that  the  trustees  had 
no  beneficial  interest  in  the  fund,  but  only 
a  naked  power,  which  the  state  could  resume 
at  pleasure.     This  court  afiirmed  the  judg- 
ment, and  held  that  the  funds  of  the  Academy 
were  public  property,  and  that  the  control 
of  the  institution  waft  in  the  state.     As  to  the 
same  institution  it  was  said,  in  the  case  of 
Olynn  County  Board  of  Education  v.  Brunn- 
toick,  72  Ga.  858 :    **  It  is  not,  and  never  was. 
a  private  or  corporate,  but  a  public,  eleemos- 
ynary establishment."    See  also  the  opinion 
of  Nisbet,  J. ,  in  Cleateland  v.  St^cart,  3  Ga. 
291.     These    lands,    therefore,    are    clearly 
exempt  under  the  statute,    (Code.    §  798.) 
which  declares  that  **all  public  property*^ 
shall  be  exempt  from  taxation.     It  is  im- 
material whether  the  property  is  used  merely 
for  income  or  not.     The  proviso  at  the  end  of 
the  statute  and  of  the  constitutional  provis- 
ion on  this  subject,  (Code,  §  5182,)   which 
excludes  property  "used  for  purposes  of  pri- 
vate or  corporate  profit  or  income, "  does  not 
apply  to  public  property.     As  was  said    in 
the  case  of  Richmond  County  Acadeiny  Trus- 
tees V.  Bolder,  80  Ga.  163 :    **The  terms  *pri- 
vate  or  corporate'  are  employed  in  contra- 
distinction   to     'public'     .     .      .      Public 
property  is  not  taxed,  whether  income  be  de- 
rived   from  it  or  not."    See,    also,    on  this 
subject,    Auditor    General   v.     University   oj 
Michigan,  83   Mich.  467,  10  L.  R.  A.  376. 
and  notts;  and  State  Agr.  College  Regents  ▼. 
Hamilton,  28  Kan.  378,  opinion  by  Brewer.  J, 
And  see  Cooley,  Taxn.  172-174. 

2.  That  part  of  the  property  taxed  which 
was  held  under  the  will  or  Richard  Tubman 
as  a  part  of  the  poorhousc  fund  consisted  of 
notes  and  accounts.  In  the  absence  of  stat- 
utory provisions  to  the  contrary,  choses  in 
action  follow  the  person  of  the  creditor ;  and, 
where  the  legal  title  is  in  a  trustee,  he  is  re- 
garded as  the  owner,  and  they  are  subject  to 
be  taxed  at  his  domicil.  Augusta  City  Coun- 
cil V.  Dunbar,  50  Ga.  392.  393 ;  Wright  v. 
Southwestern  R,  Co,  64  Ga.  799 ;  Cooley. 
Taxn.  375 ;  Burroughs,  Taxn.  225 ;  Jac.  Dom. 
§  51.  Here  some  of  the  trustees  resided  in  the 
city  and  the  others  outside,  in  the  county. 
Our  statutes  make  no  provision  for  such  a  case 
as  this,  nor  is  there  any  decision  of  this  court 
on  the  subject.  We  think,  however,  a  just 
and  proper  rule  under  such  circumstances  is 
that  furnished  by  the  decisions  of  otner  courts- 
in  similar  cases,  which  are  here  cited.  In 
Baltimore  v.  Stirling,  29  Md.  48,  it  was  de- 
cided that  "  when  property  held  in  trust  by 
trustees,  who  reside,  one  in  Baltimore  city,. 
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and  the  other  in  Baltimore  county,  is  tax- 
able, the  same  should  be  taxed  in  equal  pro- 
portion as  of  the  place  of  residence  of  each 
trustee."  This  ruling  was  followed  in  the 
case  of  Baltimore  Appeal  Tax  Court  v. 
(HU,  60  Hd.  896.  There,  as  here,  there  was 
no  statute  which  expressly  provided  for  such 
a  case.  In  SiaU  v.  Matthexoa,  10  Ohio  St.  481, 
it  was  held :  **  Where  three  executors  of  an 
estate  reside  in  the  same  township,  two  of 
them  within  the  corporate  limits  of  a  village, 
the  other  without  such  limits,  and  who  have 
possession,  in  law,  of  taxable  moneys,  cred- 
its, bonds,  and  stocks  of  the  estate,  the  same 
must,  in  View  of  the  equities  and  analogies 
of  the  statute,  (which  does  not  expressly  pro- 
vide for  such  a  case, )  be  entered  for  taxation, 
one  third  as  of  the  place  of  residence  of  each 
executor. "  To  the  same  effect,  see  Hardy  v. 
Yarmouth,  6  Allen,  278. 

To  hold  that  under  such  circumstances  the 
whole  of  the  property  of  this  kind  held  by 
the  trustees  could  be  taxed  by  each  municipal 
corporation  within  whose  limits  one  of  their 
number  might  reside,  might  render  the  prop- 
ertv  subject  to  be  taxed  several  times  over ; 
and,  unless  expressly  authorized  by  statute, 
such  taxation  will  not  be  upheld.  The 
fact,  on  the  one  hand,  that  the  president  and 
treasurer  of  the  board  resided  in  the  city,  and 
there  kept  the  evidences  of  debt  upon  which 
the  tax  was  assessed,  or,  on  the  other  hand, 
that  a  majority  of  the  trustees  resided  outside 
of  the  city,  in  the  county,  and  that  the  meet* 


ings  of  the  board  for  transacting  the  businesa 
of  this  trust  were  held  outside  of  the  city  at 
an  office  on  the  premises  selected  for  the  site 
of  the  poor  bouse,  did  not  render  the  one  place 
or  the  other  the  eitue  of  the  whole  of  this 
property  for  taxation.    The  debts,  as  we  have 
seen,  had   no  sitve  of  their  own ;  being  in- 
tangible property,  they  followed  the  credi- 
tors. « And  the  creditors,  under  the  decision 
of  this  court  in  Augusta  v.   Walton,   77  Ga. 
518,  (J,)  627,  were  the  trustees  personally, 
and  as  tenants  in  common,  and  not  as  an  in- 
corporated body.    It  was  there  adjadicatcd 
that  the  trust  under  which  this  indebted nesa 
is  held   ''devolved  upon  the  persons  who^ 
might  be  the  trustees  of  the  Richmond  County 
Academy,  and  not  upon  the  corporation  of 
which  they  were  trustees."    Consequently, 
as  to  this  property,   they  could  acquire  na 
corporate  domicil,  and  the  fact  that  they 
met  or  had  their  office  in  a  particular  place, 
or  the  fact  that  the  president  and  treasurer 
resided  in  a  certain  locality,  and  there  kept 
the  evidences  of  debt,  did  not  operate  to  five 
them  one.    The  debts  had  their  Htue  wnere 
the  trustees  resided  or  were  domiciled  in- 
dividually, and  were  taxable  at  no  other 
place.     We  hold,  therefore,  that,  while  the 
city  could  properly  tax  the  pro  rata  sharea 
of  those  trustees  who  resided  within  its  cor- 
porate limits,  it  was  not  authorized  to  tax 
the  shares  of  those  who  did  not  reside  there. 
Judgm/eni  revereed. 


MINNESOTA  SUPREME  COURT. 


Ruby  D.  TEMPLE,  Appt, 

V. 

Maiy  L.  NORRIS,  Seept. 
( Minn ) 

*A  pemon  ^rho  has  attained  the  age  of 
ioarteen  la  at  years  of  le^^  dlscre- 

tton*  and  prima  fade  Is  a  person  of  **  suitable 
age  and  disisretion,**  within  the  meaDinfr  of  Qeo. 
Stat.  1878,  ohap.  08,  8  69,  8ut)d.  4,  refniiatlog  the 
manner  of  the  service  of  a  summons  in  a  civil 
action. 

:(May  10, 1888.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County  sus- 
taining a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  set  aside  a  foreclosure  sale  on 
the  ground  of  lack  of  proper  service  of  pro- 
cess.   A'ffhwed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  F.  Keeiie  for  appellant. 

Meatrs.  Stocker  A  Matchan,  for  respond- 
ent: 

A  summons  may  be  served  "  by  leaving  a 

*  Headpote  bj  Coul^zks,  J, 


copy  of  the  summons  at  the  bouse  of  his  usual 
abode,  and  with  some  person  of  suitable  age 
and  discretion,  then  a  resident  therein."  Tbia 
notice  was  served  b^  leavini^  a  copy  at  the 
house  upon  the  premises,  with  Fannie  Lyon, 
of  the  age  of  fourteen  years,  and  a  resident 
therein. 

At  common  law  a  female  arrives  at  the  age  of 
discretion  at  twelve  years.  Bouviersays  (vol.  1, 
p.  99):  "Females  at  twelve  arrive  at  the  age  of 
discretion,  and  may  conpent  to  marriage;  at 
fourteen  they  may  choose  a  guardian."  He 
also  says  on  page  88,  "At  fourteen,  children 
are  said  to  have  acquired  legal  discretion." 

Crocker  on  Sheriffs,  §  661,  state?  that  "sum- 
mons served  on  an  injfant,  if  under  fourteen 
J  rears  of  age,  by  serving  on  a  mi  d  or  person  al- 
y,  and  also  on  the  father,  mother  or  guardian; 
if  there  are  none  within  the  state,  then  to  any 
person  having  the  care  and  control  of  such 
minor;  if  of  fourteen  years  of  age,  service  the 
same  as  on  an  adull." 

Sohouler  (Domestic  Relations,  §  396),  dis 
cussing  the  capacity  of  infants,  says:  "The 
period  of  life  at  which  the  capacity  of  crime 
exists,  is  determined  by  law,  if  a  child  of  seven 
is  conclusively  incapable  of  crime,  but  between 
seven  and  fourteen  only  prima  fade  so,  and 


NoTB.— The  above  decision  as  to  who  may  be  re- 
rardedas  a  person  of  ^'sultableageand  discretion,** 
for  the  purpose  of  receiving  service  of  process  is 
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very  important  considerlnar  the  numerous  In- 
stances in  which  the  question  may  arise  and  the 
scarcity  of  authorities  upon  iU 
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one  oyer  fourteen  prima  facie  capable  like 
any  other." 

it  is  presumed  that  the  ofScer  who  served 
this  notice  performed  his  duty  in  a  legal  and 
proper  manner,  and  the  sheriiS's  certificate  of 
sale  is  prima  facie  evidence  that  all  the  re- 
quirements of  law  in  that  behalf  had  been  duly 
complied  with. 

Gen.  Law  1888,  chap.  112. 

In  any  case  where  proper  service  has  not 
been  made  on  the  defendant,  the  foreclosure 
will  be  opened,  or  he  will  be  allowed  on  ap- 
plication to  have  the  Judgment  set  aside,  and 
to  appear  in  the  suit.  In  his  application  for 
such  relief  he  must  tender  payment  of  the 
mortgage  due,  or  show  bis  readmess  to  do  so. 

2  Jones,  Mortg.  §  1570;  Abbott  v.  Peck,  85 
Minn.  499;  Scott  v.  AvBtin,  88  Minn.  460; 
Hatch  Y.  De  La  Qarza,  7  Tex.  60. 

Collins*  </.,  delivered  the  opinion  of  the 
court: 

But  one  feature  of  the  complaint  in  this  ac- 
tion need  be  considered.  It  was  therein  al- 
leged that  the  only  person  upon  whom  a 
copy  of  the  foreclosure  notice  was  served  was 
but  "  fourteen  years  old,  and  no  more,  and 
was  wholly  unaccustomed  to,  and  unfamiliar 
with,  business  transactions  and  all  legal  pro- 
ceedings, and  that  she  was  not  of  suitable  age, 
or  discretion;  that  she  was  then  wholly  inca- 
pable of  understanding  and  comprehending 
the  nature  and  gravity  of  the  transaction,  ana 
did  not  understand  the  nature  or  gravity 
thereof." 

The  statute  does  not,  In  terms,  require  that 
service  shall  be  made  by  leaving  a  copy  of 
the  notice  with  a  persoii  accustomed  to,  or  fa- 
miliar with,  business  transactions  or  legal  pro- 
ceedings, or  with  a  person  who  is  capable  of 
understanding  and  comprehending  the  nature 
and  gravity  of  the  transaction,  or  who  does 
understand  and  comprehend  it.  It  does  re- 
quire that  the  person  with  whom  a  copy  is 
left,  when  service  is  made  at  the  bouse  of  tbe 
usual  abode,  shall  be  of  suitable  age  and  dis- 
cretion. Gen.  Stat.  1878,  chap.  81,  g  5,  and 
Id.  chap.  66.  ^  59.  subd.  4. 

Now  It  should  not  be  inferred  that  because  the 
person  with  whom  the  copy  was  left  was  unfa- 
miliar with,  and  unaccustomed  to,  business 
transactions  and  legal  proceedings,  and  because 
she  did  not  understand  and  comprehend  what 
counsel  terms  the  "gravity  "  of  tbe  transaction, 
that  she  was  not  a  person  of  suitable  age  and 
discretion, within  the  meaning  of  the  statute. 
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This  same  charge  might  easily  be  made  with 
regard  to  many  adults,  so  that  the  allegation, 
when  analyzed,  really  amounts  to  nothing 
more  than  charging  that  because  the  girl,  who 
was  the  daughter  of  the  occupant  of  tbe  mort- 
gaged premises,  wa;-  but  fourteen  vears  of 
age,  she  was  not  of  suitable  age  and  discre- 
tion. There  is  no  averment  in  the  complaint 
that  she  was  not  ordinarily  intelligent,  and  in 
full  possession  of  her  faculties,  and  we  must 
therefore  presume  that  she  was  as  well  in- 
formed, and  as  capable,  as  the  ordinary  female 
of  the  age  of  fourteen  years.  At  common 
law,  on  the  attainment  of  this  number  of 
years,  the  criminal  actions  of  infants  are  sub- 
ject to  the  same  modes  of  construction  as 
those  of  the  rest  of  society;  for  the  law  pre- 
sumes them,  at  those  years,  to  be  capable  of 
crime.  1  Hale,  P.  C.  25;  Bacon,  Abr.  In- 
fancy, A,  H.  By  the  terms  of  our  Penal 
Code,  (sec.  17),  a  child  of  the  age  of  seven, 
and  under  the  a^e  of  twelve  years,  is  presumed 
incapable  of  crime,  but  even  this  presumption 
may  be  removed  by  proof  of  sufficient  capac- 
ity. At  common  law  a  female  of  the  age  of 
fourteen  is  at  years  of  legal  discretion,  and 
may  choose  a  guardian.  1  BL  Com.  463. 
By  our  statute  the  right  to  nominate  a  guard- 
ian is  conferred  upon  an  infant  of  the  age  of 
fourteen.  And  the  summons  in  a  civil  action 
is  to  be  served  upon  an  infant  defendant  when 
fourteen  years  of  age  or  upwards, — ^not  upon 
a  (guardian.  These  statutory  provisions  in- 
dicate that  a  person  who  has  attained  the  age 
of  fourteen  is  of  years  of  legal  discretion, 
and,  it  must  follow,  of  suitable  age  and  dis- 
cretion, in  the  contemplation  of  the  statute 
regulating  the  service  of  the  notice  of  fore- 
closure. There  is  no  requirement  that  the  no- 
tice must  be  left  in  the  hands  of  a  person  of 
full  age.  As  the  pleading  stated  Miss  Lyon 
to  have  been  fourteen  years  of  age,  and  failed 
to  allege  that  she  was  not  ordinarily  intelli- 
gent and  capable,  and  in  full  poasession  of 
all  her  faculties,  or  to  negative  in  any  other 
manner  the  presumption  before  referred  to, 
the  demurrer  was  well  taken.  Of  course  the 
bare  averment  that  she  was  not  a  person  of 
suitable  age  and  discretion  was  a  mere  con- 
clusion of  law.  On  the  other  point  argued 
by  counsel,  we  call  attention  to  Knappen  v. 
Freeman,  47  Minn.  491. 

Order  affirmed, 

Vanderburg^h,  J,,  took  no  part  in  this 
case. 
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City  of  MOUNDSVILLB 
OHIO  RIVER  R.    CO.,  Appt. 


( 


W.Va ) 


M.  A  Mil  In  equity  In  the  name  of  aAln- 
corpara>ted  dty,  si^ed  by  oouoael,  need  not 
bare  the  city  seal  annexed. 

IKt  Ueenae  ft^m  a  elty  council  to  a  rail- 
road  company  to  build  Its  road  aoroBs, 
alonflr«  or  upon  a  public  street  gives  It  no  power 
to  destroy  the  street,  and  the  company  is  bound 
to  restore  the  street  to  its  former  state,  or  to  such 
state  as  not  unDOoessariiy  to  have  impaired  Its 
usefulness  for  the  public  and  also  to  build  prop- 
er croflsinss  over  the  railroad  and  keep  them  In 
jcood  repair.  If  it  fails  to  do  so,  the  oompany 
may  be  compelled  to  do  so  by  mandamus;  and, 
as  the  company  is  guilty  of  maintainlDg  a  nui- 
sance, equity  may  entertain  a  bill  to  abate  such 
nuisance,  and  may  compel  the  company  to  per- 
fonn  its  duty. 

8,  Any  powers  the  council  of  the  dty 
mjby  have  do  not  prevent  the  courts  from  tak- 
ing Jurisdiction. 

4.  Mandatory  li^onctlons* 

(November  20. 188S.) 
•Headnotes  by  Bbavkon,  J, 


APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Marshall  County  in  fa- 
vor of  plaintiff  in  a  proceeding  brought  to 
compel  defendant  to  restore  to  a  state  of  use- 
fulness a  street  through  which  it  had  laid  its 
tracks.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  V.  B.  Archer,  for  appellant: 

The  original  and  amended  bills  are  insuffi- 
cient. 

The  exhibit,  the  pretended  ordinance  udoq 
which  the  plaintiff  bases  his  suit,  is  not  nied 
with  either. 

Love  V.  IHntTfty,  82  W.  Va.  25. 

The  nature  and  object  of  the  bill  and  amended 
bill  is  for  specific  performance  of  an  alleged 
ordinance,  to  which  courts  of  equity  do  not 
lend  their  aid. 

Waupun  V.  Moare^  84  Wis.  450,  17  Am. 
Rep.  446;  2  High,  In].  §  1248;  Hudton  7. 
ITiome,  7  Paige,  261,  4  L.  ed.  148. 

The  bill  and  amended  bill  should  be  signed 
by  some  officer  of  the  corporation  and  its  seal 
thereto  affixed. 

Teter  v.  Wat  Virginia,  0.  d  P.  B,  Co,  85 
W.  Va.  483. 

Courts  do  not  judiciallv  notice  the  ordinances 
of  a  municipal  corportitfon  unless  directed  by 
charter  or  statute  to  do  so,  but  they  must  tie 
pleaded  and  proven  as  facts. 


KoxK.— As  to  power  of  equity  to  grant  mandatory 

injunctUms. 

Many  oases  along  the  line  of  mandamus  requir- 
ing a  railroad  company  to  build  or  the  like,  and 
indictments  for  maintaining  a  nuisance  with  an 
order  of  abatement,  and  a  statutory  action  for 
abatement  of  nuisances  depend  on  the  same  gen- 
eral principles  as  mandatory  injunctions,  but  have 
not  been  considered  as  properly  within  the  scope 
of  this  note,  and  only  such  cases  of  specific  per- 
formance as  have  been  regarded  as  mandatory  and 
tojunctlve  at  the  same  time  have  been  Included. 

A  mandatory  injunction  is  largely  discretionary, 
and  while  not  often  granted  on  preliminary  hear- 
ing. If  the  exigencies  of  the  case  are  great,  the 
■court  will  not  hesitate  to  grant  one  at  that  time. 
Courts  early  obviated  the  difficulties  presented  in 
cases  where  the  injury  to  be  enjoined  was  already 
done,  by  peculiar  negative  mandatory  injunctions, 
but  the  tendency  of  the  present  day  is  for  the 
court  to  speak  what  It  means,  and  direct  the  re- 
moval of  the  Injury  by  a  plain  mandatory  injunc- 
tion without  resorting  to  a  conunand  to  refrain 
from  not  doing. 

In  regard  to  otmtruetion  of  Ughte, 

A  mandatory  Injunction  against  the  wrongful 
•obstruction  of  light  and  for  the  removal  of  the 
obstruction,  wlD  ordinarily  be  granted,  where  the 
plaintiff  is  prompt  in  asserting  his  rights.  Harbison 
V.  White,  46  Conn.  106;  Smith  v.  Smith,  23  Week. 
Bep.  771, 82  L.  T.  N.  S.  787.  M  L.  J.  Ch.  680.  L.  R.  20 
Eq.  500:  Jessel  v.  Chaplin,  4  Week.  Bep.  610, 2  Jur. 
N.  &  831:  Keaeler  v.  Letts.  7  Ohio  C.  C.  106;  Beadel 
V.  Pftary.  L.  R  8  Bq.  465;  Gale  v.  Abbott,  8  Jur.  N. 
8.967. 

in  Ladd  v.  Flynn,  00  Mich.  181,  it  was  held  that  a 
mandatory  injunction  should  not  be  granted  on 
preltmlDary  hearing. 

But  in  Daniel  v.  Ferguson  [1891]  2  Ch.  Div.  27, 
where  the  defendant  on  receiving  notice  that  an 
applicatiun  would  be  made  for  an  injunction  put 

»LuR.A. 


on  a  greater  force  and  hurried  his  building,  the 
court  ordered  that  it  should  be  pulled  down  with- 
out regard  to  what  the  final  result  of  the  trial 
would  bejis  it  was  an  attempt  to  anticipate  the  ao* 
tion  of  the  court. 

The  mandatory  injunction  will  only  be  granted 
in  case  of  extreme  necessity  and  where  the  obetruo- 
tion  to  the  light  is  great.  Sparling  v.  Clarson,  17 
Week.  Bep.  618;  Durrell  v.  Pritchard,  14  Week, 
Bep.  212.  L.  B.  1  Ch.  App.  244;  London  Brewery  Co. 
V.  Tennant,  L.  B.  0  Ch.  App.  212;  Clark  v.  Clark,  Lb 
B.  1  Ch.  App.  15. 

And  will  be  refused  where  the  damages  can  be 
estimated  and  recovered  by  an  action  at  law. 
Isenberg  v.  East  India  H.  Bstate  Co.  33  L.  J.  Ch. 
892;  Jaoomb  v.  Knight,  82  L.  J.  Ch.  601;  Byder  v. 
Bentham,  1  Ves.  Sr.  548;  Gort  v.  Clark,  18  L.  T.  N. 
8. 848.  16  Weels.  Bep.  660. 

And  was  refused  when  complainant  knowing  of 
his  work,  suffered  a  wall  to  be  built  without  ob- 
jection.   East  India  Co.  v.  Vincent,  2  Atk.  88. 

Am  to  use  of  property. 

Usually  where  there  is  no  laches  on  the  part  of 
the  plaintiff,  a  covenant  in  the  deed  or  contract 
that  a  building  shall  not  extend  farther  in  certain 
directions,  or  beyond  such  a  line,  or  be  raised  to  a 
greater  height,  will  be  enforced  by  a  mandatory 
injunction.  Manners  v.  Johnson,  L.  U.  1  Ch.  Div. 
678;  Oaskin  v.  fiaUs.  L.  B.  13  Ch.  Div.  824;  Franklyn 
V.  Tuton,  5  Madd.  46;  Clark  v.  Martin,  48  Pa.  289; 
Morris  v.  Grant,  24  Week.  Bep.  65. 

But  a  mandatory  injunction  for  the  destruction 
of  buildings  erected  in  violation  of  a  building  re- 
striction in  a  covenant  was  refused,  where  there 
was  a  delay  and  tolerance  for  years.  Orne  v. 
Frldenberg,  143  Pa.  487. 

As  to  a  partition  wall  equity  will  generally  pre- 
vent by  mandatory  injunction,  any  openings  In 
the  same  that  weaken  the  wall  or  intrude  on  the 
privacy  of  co-owner.  Corcoran  v.  Nailor,  6  Mack* 
ey,  586:  Pierce  v.  New  Orleans,  18  La.  Ann.  242; 
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Moundsvifle  ▼.  Velton,  85   W.  Va.  217;  1| 
Dill.  Mun.  Corp.  g  422. 

Parol  evidence  is  not  admissible  to  show  the 
existence  of  a  town  ordinance;  the  journal  of 
proceediogs  of  the  board  of  trustees  should  be 
produced. 

Stewart  v.  Clinton^  79  Mo.  608.  7  Am.  & 
£ng.  Corp.  Cas.  511.  See  also  Chicago  d  A. 
R  Oo,  ▼.  WngU,  76  111.  817. 

The  validity  of  the  alleged  ordinance  was  de- 
nied by  the  defendant,  and  henoe,  as  it  is  men- 
tioned in  the  bill  and  amended  bill,  the  ordi- 
nance must  be  proven  and  should  have  been 
legally  before  the  court. 

Chapman  ▼.  PiUthurg  d  8,  R  Co.  18  W. 
Va.  186. 

A  municipal  corporation  must  enforce  its 
ordinances.  Courts  of  equity  cannot  super- 
sede the  council  of  a  city. 

Cairo  d  F.  R  Co.  v.  PeopU.  02  111.  170. 

If  an  injunction  will  be  granted,  it  will  not 
be  because  the  act  complained  of  would  be  an 
offense  against  some  ordinance  of  the  munici- 
pality, but  because  it  is  a  nuisance  per  »e. 

2  High,  Inj.  8d  ed.  §  1248,  note  1, 

A  railroad  constructed  through  the  streets 
of  a  city  is  not  h  nuisance. 

Spencer  ▼.  Point  PUaeant  SCR  6b.  28 


W.  Va.  406;  Arhem  ▼.  Wheelinq  S  H.  R  Co, 
5  L.  R.  A.  871.  88  W.  Va.  1;  Ohio  Biter  R. 
Co.  V.  Qibbene,  85  W.  Va.  57;  Ward  ▼.  Ohio 
Riwr  R  Co.  Id.  481. 

A  mandatory  injunction  is  a  preventive  renn- 
edy  only. 

7  Am.  &  Eng.  Encyclop.  Law,  789,  %  5,  axKl 
notee. 

It  is  only  granted  to  execute  the  decree  or 
order  of  the  court. 

Bog&re  Locomotive  d  Mdeh.  Worke  v.  JBris 
R.  €h.  20  N.  J.  Eq.  879. 

It  is  never  granted  in  a  doubtful  case. 

Rhea  v.  Foreythe,  87  Pa.  508,  78  Am.  Dec 
441. 

Plaintiff's  rights  must  be  established  in  a 
court  of  law. 

Corning  v.  Troy  Iron  A  NaU  Factory,  40  N. 
T.  207. 

When  the  act  complained  of  has  been  ac- 
quiesced in  a  mandatory  injunction  will  not  be 
awarded. 

8  Pom.  Eq.  Jur.  §  1260. 

The  plaintiff  by  the  proofs  taken  has  an 
adeouate,  ample  and  a  complete  remedy  at  law. 

Ohio  River  R  Go.  v.  Oibbens,  eupra;  Far- 
land  V.  Wood,  85  W.  Va.  458. 

Mr,  J.  AlezaAder  Ewin^  for  appellee. 


Bauenbauer  v.  Devlne,  51  Tez.  480, 32  Am.  Bep.  027. 

A  mandatory  iDjuncdoD  to  remove  a  waJl  en- 
croaching on  another*B  property  may  be  granted, 
and  the  obligation  to  remove  placed  directly  on 
the  party  who  caused  the  wail  to  be  erected. 
Baron  v.  Kom,  127  N.  Y.  284. 

But  unreasonable  delay  in  objecting  will  be  cause 
for  denymg  a  mandatory  injunction  to  remove  an 
encroaching  wall.  Green  v.  Richmond  (Mass.) 
Jan.  S,  1802. 

Overhanging  cornice  or  bay  windows  may  be 
removed  by  mandatory  injunction.  Fslj  v.  Pren- 
tioe,  1  C.  B.  803;  Manners  v.  Johnson.  L.  B.  1  Ch. 
Dlv.  078;  Codman  v.  Evans,  7  Allen,  481. 

A  fence  will  be  ordered  removed,  where  its  con- 
struction was  enjoined  pendente  Ute,  Murdock*B 
Case,  2  Bland.  Ch.  47a 

A  preliminary  mandatory  injunction  was  re- 
fused requiring  a  lessee  to  truss  a  building  and 
make  repairs,  where  there  was  a  remedy  at  law. 
Jarvis  v.  Henwood,  25  N.  J.  Eq.  400. 

But  contrary  to  the  general  rule,  a  mandatory 
Injunction  was  IsFued  at  the  beginning  of  a  suit  to 
protect  the  right  to  an  easement,  wliere  access  to 
a  heater  through  defendant's  shop  was  denied, 
which  heater  generated  heat  for  pLeiiutiff's  prem- 
ises above.    Hodge  v.  Giese,  48  N.  J.  Eq.  842. 

And  a  mandatory  injunction  compelling  the  re- 
moval of  tiles  from  the  top  of  a  chimney  used  by 
plaintiff  was  allowed  on  an  Interlocutory  motion. 
Hervey  v.  Smith,  1  Kay  &  J.  889. 

So  a  mandatory  injunction  was  allowed  to  com- 
pel a  party  to  open  up  pipes  that  supplied  plain- 
tiff^s  premises  with  water.  Brauna  v.  Glesige,  180 
Ind.  167. 

And  a  mandatory  Injunction  requiring  the  re- 
moval of  large  stones  from  plalntilTs  lot  was 
granted,  where  plaintiff  Ucensed  the  use  of  his  lot 
to  the  defendant  to  place  a  few  rocks  upon  it,  and 
the  defendant  covered  it  with  huge  stones  and 
neglected  to  remove  them.  Wheelock  v.  Koonan, 
108  N.  Y.  179. 

And  a  mandatory  injunction  was  allowed  closing 
a  gap  road  used  as  a  out  off  around  a  toll  gate, 
which  road  was  opened  by  defendant  through  his 
place.  Auburn  &  C.  PI.  Eoad  Co.  v.  Douglass,  12 
Barb.  553. 

Where  the  lessee,  contracting  to  use  premises  as 

'>0  L.  R.  A. 


an  inn,  disclaims  any  intention  to  violate  saob 
agreement,  the  court  will  not  enjoin  him  from  dls- 
continumfr  to  use  theeame  as  an  inn,  which  would 
be  the  same  as  ordering  him  to  keep  an  inn. 
Hooper  v.  Broderick,  11  Sim.  47. 

And  a  mandatory  injunction  to  prevent  a  rail- 
road company  from  raising  a  building  higher  Uum 
contract  calls  for,  or  using  part  of  it  for  hotel  pur- 
poses to  the  injury  of  plaintiff^  hotel  tenants,  as 
lessening  their  trade,  was  refused  as  no  Irreparable 
injury  results.  Dover  Harbor  Warden  v.  South 
Eastern  A.  Co.  9  Hare,  483. 

Ai  to  roads,  hia^kioays,  cmd  paetwaye. 

The  obstruction  of  roads,  highways,  and  pass- 
ways  is  largely  governed  by  the  same  principles  as 
nuisances  and  obstruction  of  wateroourses  (which 
see). 

Ordinarily  the  obstruction  of  roads,  streets,  and 
passways  will  be  ordered  removed  by  courts  of 
equity  if  plaintiff  has  not  been  negligent  in  permit- 
ting the  obstruction.  Sohwoerer  v.  Boylston 
Blarket  Asso.  99  Mass.  286;  Shivers  v.  Shivers,  82  N. 
J.  Eq.  578;  London  &  Northwestern  E.  Co.  v.  Lan- 
cashire &  Y.  R.  Co.  86  L.  J.  Ch.  479;  Avery  v.  New 
York  Cent,  ft  H.  R.  B.  Co.  106  N.  Y.  142;  Krehl  v. 
Burrell,  L.  R.  7  Ch.  Div.  651;  Keystone  Bridge 
Co.  V.  Summers,  18  W.  Va.  476;  Van  Brunt  v. 
Aheam,  18  Hun,  888:  Little  Miami  R.  Co.  v.  Greene 
County  Comrs.  81  Ohio  St.  888;  White  v.  Tide  Wa- 
ter Oil  Co.  (N.  J.)  Oct  15,  1800;  Broome  v.  New 
York  ft  N.  J.  Telepb.  Co.  42  N.  J.  Eq.  141;  Knoz  v. 
New  York,  66  Barb.  404, 88  How.  Pr.  67;  McOono^ 
V.  Calloway,  7  Rob.  (La.)  442. 

A  building  placed  so  as  to  interfere  with  an  outlet 
of  another  may  be  enjoined  or  abated  under  Oaii- 
f omia  Code,  9  781,  providing  for  such  remedy  for 
any  obstruction  that  interferes  with  another*s 
comfortable  enjoyment  of  property,  and  may  be 
enjomed  although  it  existed  prior  to  the  filing  of 
the  suit  Gardner  v.  Stroever,  6  L.  E.  A.  90, 81  OaL 
148,  only  decided  that  a  mandatory  Injunotion 
would  not  be  granted  on  preliminary  hearing  un- 
less a  deer  case  was  made  out  for  which  there  was 
no  other  appropriate  remedy.  Chirdner  v.  Stroev- 
er, 89  CaL  26. 

An  injunction  for  the  removal  of  a  house  In  an 
alleyway,  through  which  house  there  Is  a  passway 
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J,,  delivered  the  opinion  of  the 
court: 

The  city  of  MooDdsville  filed  a  bill  in  the 
circuit  coart  of  Marshall  county  against  the 
Ohio  River  Railroad  Company  asking  a  man- 
datory injunction  to  said  company  to  pat  a 
street  in  certain  order  and  do  certain  work  ac- 
cording to  a  municipal  ordinance  granting  the 
compimy  fight  to  construct  its  road  throue^h 
the  town  (now  dty)  of  MoundsviUe;  and,  a  de- 
cree having  been  made  granting  such  relief, 
the  railroad  company  has  appealed. 

The  first  point  presented  in  argument  as 
error  is  that  the  bill  is  not  attested  bv  the  seal 
of  the  city.  If  we  treat  a  municipal  corpora- 
tion as  a  private  aggregate  corporation,  still 
we  bold  that  a  bill  of  an  aggregate  corporation 
need  not  have  the  seal  annexed.  The  books 
of  equity  pleading,  so  far  as  I  see,  only  require 
bills  by  such  corporations  to  be  drawn  in  the 
name  of  the  corporation  and  signed  by  coun- 
sel, and  I  see  no  requirement  of  a  seal.  In 
Oecrgn  Creek  Ooal  d  Iron  Co,  v.  Deintold,  1 
Md.  Ch.  871,  it  is  pointedly  decided  that  such 
a  bill  need  not  have  the  corporate  seal,  and 
that  the  fact  that  it  is  the  bill  of  the  corpora- 
tion is  sufficiently  vouched  for  by  the  signa- 
ture of  counsel.    1  Dan.  Ch.  Pr.  811,  note  7. 


No  case  is  cited  to  support  the  point  except 
Tet^r  V.  Weit  Virginia,  0,  <t  P.  R,  Co,  2S  W. 
Ya.  488.  That  case  holds  correctly  that  the 
answer  of  a  corporation  must  be  signed  by  its 
president,  with  its  seal  afiixed;  but  It  does  not 
follow  that  a  bill  must  be  so  attested.  The 
reason  an  answer  must  have  the  seal  is  that 
under  the  common  chancery  practice  answers 
must  be  sworn  to,  and,  as  corporations  cannot 
be  sworn,  the  seal  must  verify  the  act, — a  rea- 
son not  applying  to  bills. 

Another  point  made  against  the  decree  is 
that  a  copy  of  the  municipal  ordinance,  made 
an  exhibit  with  the  bill,  is  not  filed,  and  the 
court  overruled  a  motion  by  the  defendant  to 
compel  the  city  to  file  it.  The  bill  definitely 
alleges  the  passage  of  an  ordinance  by  the 
town  council  giving  the  railroad  company 
leave  to  build  its  ro^  through  the  town,  and 
that  the  company  accepted  it,  and  built  under 
it,  and  the  bill  goes  on  to  all^  specifically 
that  the  company  failed  to  perform  its  duties 
under  the  ordinance  in  certain  defined  particu- 
lars, namely,  that  it  constructed  its  track  upon 
and  along  a  certain  street,  and  in  so  doinsr  put 
a  fill  several  feet  high  for  a  great  distance 
alone  it,  but  neglected  and  refused  to  make 
the  fill  the  full  width  of  the  street,  as  required 


for  adjoining  owiierB  and  which  house  was  bui]tto 
prevent  the  deposit  of  fUth  in  the  possway,  was 
denied,  there  being  a  remedy  at  law  for  damages- 
Lexington  City  Nat.  Bank  v.  Ouynn,  6  Bush,  488. 

So  a  bill  to  restrain  and  remove  a  nuisance  in 
an  alley  aorofls  defendant's  lot  was  refused,  be- 
cause the  right  to  use  the  same  was  not  yet  estab- 
lished at  law  and  was  denied.  Bhea  v.  FoT«yth«  87 
BB.50B. 

And  the  removal  by  injunction  of  a  building 
from  the  street  was  refused  where  it  did  not  ap- 
pear that  the  dedication  of  such  street  by  the  com- 
plainant was  ever  accepted.  Pavonia  Land  Asso. 
V.  Feenfer  (N.  J.)  Jan.  8, 1887. 

And  a  suit  to  enjoin  the  obstruction  of  a  road 
and  compel  the  removal  of  the  same  was  denied 
where  complainant  could  obtain  the  relief  desired 
from  the  county  court  that  had  ordered  the  road 
dosed.  The  chancellor  took  the  further  ground 
that  he  would  not  order  the  performance  of  an  act. 
Thomas  v.  Hawkins,  80  Qa.  126. 

A  raUroad  company  will  be  compelled  to  put  the 
street  or  road  that  it  oroeses  in  proper  repair  or  to 
remove  its  track.  State  v.  Dayton  &  S.  E.  B.  Co.  80 
Ohio  St.  434;  Com.  v.  Erie  ft  N.  E.  B.  Co.  87  Pa.  889; 
Oehkoeh  v.  Milwaukee  A  L.  W.  B.  Co.  74  Wis.  634; 
Foster  v.  Birmingham,  W.  ft  D.  B.  Co.  8  Week.  Bep. 
878;  Greenup  County  v.  Maysville  ft  B.  S.  B.  Co.  11 
Ky.  L.  Bep.  100;  Spencer  v.  London  ft  B.  B.  Co.  8 
Sim.  108. 

And  a  mandatory  injunction  was  allowed,  to 
compel  a  railroad  company  to  tear  down  a  wall 
which  it  had  built  to  prevent  another  railroad 
company  from  Grossing  its  track.  Great  North  of 
England,  C.  ft  H.  J.  B.  Co.  v.  Clarence  B.  Co.  1 
CoJiy.  Ch.  Gas.  607. 

But  mandatory  relief,  to  compel  the  building  of 
a  railroad  across  a  cut,  was  refused  as  a  law  writ 
of  mandamus  against  the  olBoers  of  the  railroad 
company  would  aAord  an  adequate  remedy.  New 
York  ft  G.  L.B.  Co.  v.  Montolair  Twp.47N.  J.  Eq. 
601.  reversing  46  N.  J.  Eq.  480. 

And  a  decree  requiring  the  construction  of  rail- 
road tracks  in  a  proper  manner,  and  enjoining  the 
eompany  from  making  up  trains  on  a  certain  street 
In  a  city  wafc  error,  where  the  city  by  statute  had 
the  supervision  and  control  of  those  matters.  (The 
datan  was  made  in  the  suit  that  the  tracln  were 

LKA. 


not  oonstruoted  as  required  by  the  ordinance  of 
the  dty.)   Cairo  ft  Y.  B.  Co.  v.  People,  98  111.  170. 

Am  to  mandatory  in^unetlans  relaUng  to  mOl-dama, 

Courts  of  equity  will  prevent  Interference  with 
mill-dams  and  compel  the  restoration  of  water 
rights  and  privileges,  either  by  a  mandatory  in- 
junction or  an  injunction  framed  in  a  negative 
form.  It  was  early  contended  that  after  the  wrong 
was  committed  equity  could  not  command  the  de- 
fendant to  do  anything  but  simply  command  him 
to  refrain,  but  a  decree  was  framed  to  obviate  the 
difficulty.  MoLane  v.  Newdigate,  10  Yes.  Jr.  188, 
which  is  the  leading  case  on  the  subject  and  has 
been  more  or  less  followed  ever  since.  The  decree 
was  that  the  defendant  be  restrained  from  imped- 
ing plaintiff  from  the  navigation,  use,  and  enjoy- 
ment of  the  canal  by  continuing  to  keep  the  canal 
banks  or  works  out  of  repair,  by  diverting  the  wa- 
ter or  preventing  it  by  the  use  of  locks  from  re- 
maining in  the  canals,  or  by  continuing  the  remov- 
al of  a  stop  gate,  all  of  which  is  simply  the  same 
as  an  order  to  cloee  the  stop  gate  and  leave  it 
alone. 

So  interference  with  mill-dams  or  the  use  of  dams 
of  greater  height  than  the  parties  are  entitled  to 
will  be  regulated  by  mandatory  injunctions.  Car- 
lisle V.  Cooper,  81  N.  J.  Eq.  676;  Wright  v.  Shanahan, 
61  Hun,  864;  Bemls  v.  Upham,  IB  Pick.  109;  HUl  v. 
Sayles,  18  Cush.  464;  Knapp  v.  Douglas  Axe  Co.  18 
Allen,  1;  Troe  v.  Larson  (Iowa)  Feb.  9, 1898;  Blood 
y.  Light,  81  Cal.  116;  Ames  v.  Cannon  Blver  Mfg. 
Co.  87  Minn.  845;  Aokerman  v.  Horioon  Iron  Mfg. 
Co.  16  Wis.  151:  Shannon  v.  State,  18  Wis.  606;  Bel- 
knap V.  Trimble,  8  Paige,  677, 8  L.  ed.  281;  Arthur 
V.  Case,  1  Paige,  447,8  L.  ed.  710;  Hammond  v.  Ful- 
ler, 1  Paige,  197, 8  L.  ed.  614;  Stone  v.  Peckham,  18 
B.  1.87;  Mann  v.  Wilkinson,  8  Sumn.  878;  Bothery 
V.  New  York  Bubber  Co.  90  N.  Y.  88;  Foot  v.  Bron- 
son,  4  Lans.  47-;  Tyler  v.  Wilkinson,  4  Mason,  400; 
Bobinson  v.  Byron,  1  Bro.Ch.  688;  Johnston  v.  Hyde, 
88  N.J.  Eq.  640. 

But  mandatory  injunctions  will  not  be  granted 
except  in  extreme  oases.  Longwood  Valley  B.  Co* 
V.  Baker,  87  N.  J.  Eq.  166. 

And  are  rarely  granted  before  final  hearing. 
Lord  V.  Carbon  Iron  Mfg.  Co.  88  N.  J.  Eq.  450. 

And  the  removal  of  a  mill-dam  and  an  order  for 
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by  sectioD  9  of  the  ordinance,  leaving  the 
street  unfit  for  wagon  transportation;  and 
neglected  and  refusea  to  construct  the  railroad 
track  so  that  the  tops  of  the  rails  should  be  as 
nearly  level  with  the  surface  of  the  street  as 
required  by  section  2  of  the  ordinance;  and  to 
fill  up  and  ballast  its  track  between  the  cross- 
ties  so  as  to  insure  a  smooth  surface,  to  the 
end  that  wa^n  transportation  and  travel 
should  not  be  impedcKi,  as  required  by  section 
9  of  the  ordinance;  and  to  make  sewers  to 
drain  off  water  from  the  street  as  required  by 
section  2  of  the  ordinance;  and  to  Keep  the 
street  around  and  about  its  depot  in  good  order 
and  repair,  so  that  access  might  be  had  thereto, 
and  that  the  same  was  bad  and  out  of  repair, 
in  violation  of  section  4  of  said  ordinance;  and 
to  restore  the  street  to  as  good  order  and  con- 
dition as  it  was  in  before  the  construction  of 
the  railroad,  as  required  by  section  7  of  the 
ordinance.  With  allegations  in  the  bill  of 
the  adoption  of  the  ordinance,  and  the  points 
in  which  it  was  not  performed,  in  OTcaler  de- 
tail than  just  stated,  stating,  in  effect,  what 
the  particular  sections  provided,  the  company 
filed  its  answer,  not  simply  admitting  the  pas- 
sage of  the  ordinance,  but  saying  that  it  had 
obtained  the  ordinance  from  the  council,  and 


had  accepted  it  and  built  Its  road  nsderit 
Furthermore,  a  deposition  exhibits  a  printed 
ordinance,  and  on  the  hearing  it  was  present. 
Perhaps  this  was,  as  it  is  said  in  argument  to 
be,  a  part  of  the  printed  ordinances  purporting 
to  be  issued  under  authority  of  council,  and,  if 
so,  is  evidence  prima  facie  of  the  ordinance 
under  section  16,  ctnip.  4,  Acts  1890,  reUting 
to  the  city  of  Moundsville,  though  it  Is  not  in 
the  bill  or  deposition  stated  to  be  such  printed 
copy.  Be  this  as  it  may,  if  an  ordinance  such 
as  the  bill  alleges  existed,  it  would  be  a  basis 
of  the  relief  asked,  and  its  existence  as  pleaded 
was  admitted.  The  counsel  seems  to  call  for 
a  certified  copy;  but,  if  the  ordinance  exist  as 
pleaded  and  admitted,  where  the  necessity  of 
Its  production?  If  essential  to  the  defendant's 
case,  it  could  produce  the  public  document. 
There  is  not  even  a  hint  that  the  ordinance  ap- 
pearing in  the  case  is  not  a  true  copy  of  the  or- 
dinance. We  cannot  see  that  in  any  possible 
view  the  defendant  has  suffered  any  injustice 
from  the  non  prod  notion  of  a  certified  copy, 
and  it  would  be  very  technical  to  sustain  any 
exception  on  this  score;  in  fact  we  do  not 
think  the  point  tenable. 

Another  contention  for  the  appellant  is  that 
there  is  no  equity  shown  by  the  bill  as  there  is 


Its  disoontinuance  will  be  refused  where  there  Is  a 
remedy  at  law,-- espeoiallv  where  there  has  been 
aoquiesoenoo.  Van  Bereren  v.  Van  Bergen,  2  Johns. 
Ch.  272, 1  L.  ed.  875, 8  Johns.  Ch.  288,  IL.  ed.  619. 

And  an  Injunction  against  permitting  a  race-way 
to  remain  out  of  order  was  refused  until  after  a 
legal  action  had  been  tried  and  damages  recovered, 
the  court  aaserting  that  equity  would  then  aid  the 
complainant.    Carltaie  v.  Stevenson,  8  Md.  Ch.  499. 

j^nd  a  decree  compelliDg  defendants  to  repair 
daDU^  locks,  etc.,  was  refused  on  the  ground  that 
the  duty  arose  out  of  a  charter  and  it  was  a  public 
nuisance  and  plaintiff  could  not  maintain  the 
action.  Buck  Mountain  Ooai  Go.  v.  Lehigh  Goal  & 
Nav.  Go.60Pa.9L 

A»  to  obstruction  or  dtcenion  of  toatereouraes  in 

Gthermatter8, 

Equity  will  interfere  and  order  the  removal  of 
the  obstructions  in  watercourses,  or  restoration  of 
streams  div'erted  from  their  course  where  the 
complainant  has  not  been  guilty  of  laches.  Earl 
V.  De  Hart,  12  N.  J.  £q.  280,  72  Am.  Dec.  895; 
Pennsylvauia  v.  Wheeling  ft  B.  Bridge  Go.  54  U.  8. 
18  How.  518,  U  L.  ed.  249;  Coming  v.  Troy  Iron  ft 
Nail  Factory,  40  N.  Y.  101-207.  affirming  84  Barb.  485, 
80  Barb.  311;  Atchison,  T.  ft  B.  F.  R.  Go.  v.  Long,  46 
Kan.  701;  State  v.  Duffel,  41  La.  Ann.  516;  Atty- 
Gen.  V.  London,  8  Beav.  270;  Eastman  y.  St. 
Anthony  Falls  Water  Power  Go.  12  Minn.  187; 
Carpenter  v.  Gold,  88  Va.  551. 

Ordioarily  the  order  will  not  be  granted  until 
final  hearing.  Blakemore  v.  Glamorganshire 
Canal  Nav^.  Co.  1  Myl.  ft  K.  154;  Bailey  v.  Schnitzius, 
46  N.  J.  Eq.  178. 

The  court  is  not  alwasrs  bound  to  interfere  where 
there  is  a  question  as  to  whether  or  not  the  ob- 
struction of  the  channel  amounts  to  a  nuisance. 
People  v.  St  Louis,  10  IlL  851. 

And  an  order  requiring  the  defendant  to  fill  up 
his  canal  causing  diversion  of  water  was  refused 
as  to  the  mandatory  part,  as  the  canal  could  be 
proporly  used  in  the  future  for  irrigating  purposes 
if  so  desired.  Heilbron  v.  76  Land  ft  Water  Co.  80 
€aL180. 

And  an  injunction  was  allowed  against  further 
encroachmeuts  on  water  privileges  but  the  court 
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refused  to  order  a  wall  removed  across  a  bay. 
Bradbury  v.  Bianchester,  S.  ft  L.  B.  Co.  15  Jur. 
1167. 

And  the  mandatory  part  of  an  order  to  remove 
depositB  of  refuse  in  the  river  was  denied  where 
the  evidence  was  not  satisfactory,  but  the  decree 
was  allowed  as  to  further  deposit.  Scranton  v. 
Scranton  eteel  Co.  (Pa.)  March  6, 1888. 

But  a  mandatory  injunction  will  be  granted 
against  permitting  an  opening  that  allows  water 
to  flow  In  a  mine.  Mixborough  v.  Bower,  7  Beav. 
127. 

So  a  mandatory  injunction  against  diverting 
water  from  a  subterranean  stream  under  plaintlff^s 
mine  that  was  used  for  years,  was  granted,  although 
it  compelled  the  building  of  a  bulkhead  or  dam  to 
restore  tbe  water  that  was  being  diverted.  Cole 
Silver  Min.  Co.  v.  Virginia  ft  G.  H.  Water  Co.  1 
Sawy.470,  482.  685. 

And  a  mandatory  Injunction  was  granted  to 
prevent  the  building  or  use  of  a  dyke  causing 
overflow  on  plaintiff  *8  land.  Bur  well  v.  Hobeon,  12 
Gratt.  822, 65  Am.  Dec.  247. 

And  the  construction  of  a  ditch  that  is  a  nuisance 
on  plalntlff*s  land  wiU  be  abated.  Dierks  v.  Addi- 
son Twp.  Highway  Comrs.  (111.)  June  20, 1882. 

And  an  injunction  against  further  digging  a 
ditch  was  granted,  but  the  defendant  was  not 
ordered  to  fill  it  up,  before  he  had  answered. 
Anonymous,  1  Ves.  Jr.  140. 

And  an  injunction  against  diverting  a  stream 
and  order  to  restore  it  was  denied  where  the  title 
of  plaintiff  was  questioned  and  irreparalile  injury 
would  not  be  caused.  Denner  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  87  Wis.  218. 

In  regard  to  bridges  the  courts  seem  more 
cautious,  and  reluctant,  than  in  other  matters,  to 
order  their  removal. 

So  the  court  refused  In  several  cases  after  the 
bridge  was  completed  to  order  its  removal.  (Georgia 
Pac.  R.  Co.  V.  Douglas ville,  75  G a.  828;  Atty-Gen.  v. 
New  Jersey  B.  ft  Transp.  Co.  8  N.  J.  Eq.  141. 

And  where  the  bridge  connected  different  states 
the  United  States  court  of  one  state  refused  to  take 
Jurisdiction  as  the  bridire  was  not  wholly  within 
Its  Jurisdiction.  Mississippi  ft  M.  E.  Co.  v.  Ward, 
67  U.  S.  2  Black,  485, 17  L.  ed.  311. 
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adequate  remedy  at  oommon  law,  and  that 
equity  will  not  enforce  specific  execution  of  a 
municipal  otdinaoce.  While  railroads  are 
DOW  more  than  ever  of  primary  public  impor- 
tance, and  must  be  accorded  their  just  legal 
rights,  the  common  highways  of  all  the  people 
are  of  at  least  equal  importance,  and  have 
been  favored  and  fostered,  and  the  public  in> 
terest  in  them  defended  and  vindicated,  in  all 
ages  of  the  common  law,  and  in  our  days  the 
courts  everywhere  manifest  anxious  solicitude 
in  their  preservation,  preferring  them  seem- 
ingly over  all  other  interests.  By  the  common 
law,  if  a  railroad  or  canal  company  cross  or 
build  its  work  upon  a  public  highway,  it  must 
make  and  maintain  a  proper,  convenient,  and 
safe  crossing,  and  restore  the  highway  to  as 
good  condition  for  public  use  as  the  condition 
in  which  it  was  before  such  interference  with 
it,  though  such  company  be  acting  under  leave 
from  the  proper  authority;  and  such  leave  to 
cross  or  impin{i;e  on  the  highway  is  not  to  be 
construed  to  give  liberty  to  destroy  the  high- 
way, unless  Uie  legislature  has  so  plainly  en- 
acted. This  must  be  so  from  the  very  neces- 
sity and  justice  of  the  case,  and  from  the  fact 
that  the  license  to  invade  the  highway  is  grant- 
ed at  the  instance  and  for  the  private  benefit 


of  the  company  or  person,  and  he  who  enjoys 
the  convenience  or  benefit  must  bear  the  bur- 
den. Qui  sentit  eommodum  aentire  debet  et 
anus.  State  v.  St.  Paul,  M.  dk  M.  B.  Co,  81^ 
Minn.  181;  Palatka  d  I.  B,  Oo.  ▼.  StaU,  2JJ 
Fla.  546;  Northern  Cent.  B,  Co.  v.  Baltimore^ 
46  Md.  426;  People  v.  Chicago  <k  A.  B.  Co.  67 
III  118;  Beg.  v.  Ely,  16  Q.  B.  843;  2  Wood, 
Railway  Law,  975;  2  Sbearm.  &  Redf.  Neg. 
§  416;  Elliott,  Roads  &  Streets,  599. 

When  I  speak  of  the  duty  of  restoration  of 
the  hiehway  to  its  former  condition,  I  do  not 
mean  it  literally,  for  sometimes  that  would  be 
impossible,  and  inconsistent  with  the  joint  use 
of  the  same  ground  by  highway  and  railroad; 
but,  though  "restoration,"  as  here  used,  may 
not  mean  "restoration  to  the  same  surface  or 
elevation,"  yet  it  does  mean  that  the  highway 
must  be  brought  back  to  its  former  usefulness, 
and  rendered  as  passable  as  before,  so  as  not 
unnecessarily  to  impair  its  usefulness  for  ordi- 
nary travel.  Such  are  the  meaning  and  lan- 
guage  of  our  statute.  Acts  1872-73,  p.  224; 
ode  1891,  p.  580;  1  Rorer,  Railroads,  288. 
Our  act  requires  the  highway  to  be  restored  to 
its  former  state,  "or  such  state  as  not  to  have 
unnecessarily  impaired  its  usefulness;"  and  the 
presence  of  the  latter  clause,  and  the  word 


And  a  suit  to  prevent  the  obstruction  of  navlira- 
tiOD  caused  by  building  coffer  dams  In  the  river, 
and  throwing  dirt  in  the  channel  was  denied  as  the 
complainant  (the  dty  of  Georgetown)  had  not  such 
interest  as  to  maintain  the  action.  Georgetown  v. 
Alexandria  Canal  C!o.  87  U.  S.  12  Pet  96,  9  K  ed. 
lOLB. 

A%  to  other  Mnde  of  nuisanees, 

A  floating  dry  dock  in  basin  of  East  river  was 
ordered  removed,  where  the  statutes  prohibited 
its  erection.  New  York  v.  Cunard  8.  S.  Co.  61 
Hun,  346;  Fenniman  v.  Mew  York  Balance  Co.  13 
How.  Pr.  40;  Atty-Oen.  v.  Richards,  2  Anstr.  608. 

But  a  mandatory  injunction  against  disturbing 
plaintiff  in  the  use  of  a  pier  was  refused,  where  the 
object  of  the  proceeding  was  to  secure  posses- 
sion.   Ward  V.  KeJsey,  14  Abb.  Pr.  106. 

And  a  mandatory  injunction  against  maintain- 
ing a  floating  boat-house  in  the  Detroit  river  was 
denied,  as  a  wharf  at  the  end  of  a  street  is  not  a 
part  of  the  highway  and  the  adjacent  landowner 
eould  not  complain.  It  might  be  a  hindrance  of 
navigation  but  that  question  was  not  presented. 
Scott  V.  Layng,  60  Mich.  43. 

A  mandatory  injunction  against  constructing  a 
permanent  causeway  across  plalntiff^s  land  was 
granted  and  an  order  made  requiring  its  restora- 
tion to  its  former  condition.  Creely  v.  Bay  State 
Bilck  Co.  lOB  Mass.  514. 

But  when  a  railroad  company  completed  its  road 
over  the  land  of  plaintiff,  obtaining  possession 
through  fraud,  the  use  was  not  restrained  nor 
restoration  required,  there  being  a  legal  remedy. 
Deere  v.  Quest,  1  MyL  k  C.  516. 

And  a  mandatory  injunction  requiring  the  re- 
moval of  a  railroad  track  fill,  that  by  reason  of  the 
soft  ground  had  spread  and  moved  oomplainant^s 
boose,  was  refused,  on  the  ground  that  the  defend- 
ant was  responslMe  in  damages  and  the  application 
was  for  an  Interlocutory  injunction.  Herbert  v. 
Pennsylvania  R.  Co.  48  N.  J.  Eq.  21, 

A  mandatory  injunction  against  use  of  a  plat- 
form overlooking  a  ba  seball  ground  was  refused, 
there  being  no  damage  to  complainant  shown,  and 
a  complete  remedy  at  law.  Detroit  Base  Ball  Club 
V.  Deppert,  61  Mich.  68. 
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And  a  preliminary  mandatory  injunction  to 
compel  the  removal  of  a  frame  building  begun  in- 
side of  certain  limits,  that  was  to  be  used  for  press- 
ing hay,  was  refused  as  other  buildings  were  so 
used,  and  the  bill  did  not  allege  the  building  to  be 
a  nuisance.  Hudson  v.  Thome,  7  Paige,  281,  4  Lb 
ed.  148. 

So  a  suit  to  abate  and  remove  a  furniture  factory 
was  remitted  to  abide  the  result  of  a  oonmion-Iaw 
action  pending  between  the  parties,  to  determine 
whether  the  building  was  a  nuisance.  Powell  v. 
Bentiey  ft  G.  Furniture  Co.  U  L.  B.  A.  58,  84  W. 
Va.804. 

And  a  preliminary  injunction  to  abate  a  fertilizer 
factory,  destroying  fruit  trees  was  refused,  there 
being  a  contract  to  arbitrate  losses,  and  also  a 
remedy  at  law.  Sellers  v.  Parvis  ft*  Williams  Co. 
aOFed.Bep.  164. 

In  Bailentine  v.  Webb,  ISL.  R.  A.  821, 84  Mich. 
88,  a  decree  was  awarded  requiring  the  defendant 
to  remove  from  his  premises  every  day  in  covered 
wagons  all  manure  and  offal,  and  to  disinfect  and 
cleanse  the  slaughter  houses,  al though  the  court 
refused  to  decree  that  the  slaughter  houses  were  a 
nuisance. 

But  a  mandatory  injunction  will  be  granted 
against  the  continuance  of  water  pipes  laid  on 
another^s  ground  without  consent.  Groodson  v* 
Blchardson,  L.  R.  9  Ch.  App.  221. 

And  the  abatement  of  a  nuisance  will  be  ordered 
by  a  chancellor,  where  the  nuisance  Is  proved. 
Pine  City  V.  Munch,  6  L.  R.  A.  763,  42  Minn.  84S; 
Carleton  v.  Rugg,  149  Mass.  550;  Batens^  Case,  9 
Coke,  58;  Bailey  v.  Dale,  71  Cal.  34;  San  Benito 
County  V.  Whltesides,  51  Cal.  416. 

And  a  mandatory  injunction  was  granted  to  dose 
the  eyes  of  the  sewer  pipes,  so  as  to  prevent  the 
drainage  of  cesspools  into  the  canals,  the  same  to 
be  opened  when  the  drainage  system  was  per- 
fected. Manchester,  S.  ft  L.  R.  Co.  v.  Workshop 
Board  of  Health,  23  Beav.  198. 

And  to  remove  water  that  was  flooding  a  mine. 
Strelly  v.  Pearson,  L.  R.  15  Ch.  Dlv.  118. 

And  a  mandatory  injunction  was  granted  to 
compel  the  removal  of  an  enclosure  around  the 
public  land.  State  v.  Goodnight,  70  Tex.  683^ 
United  States  v.  Brighton  Banche  Co.  25  Fed.  Rep, 
466, 26  Fed.  Rep.  218. 


lee 


West  Virginia  Suprbmii  Coubt  of  Apfsaia 


Not., 


"ODneoeflsarily,"  foand  in  it,  induce  me  to  cod- 
clade,  with  the  New  York  court  in  People  v. 
Duich£8§  dt  C.  B,  Co.,  58N.  Y.  165,  discuasiDg 
a  statute  having  the  same  words,  that  it  im- 

glies  that  the  usefulness  of  the  highway  may 
ave  been  somewhat  impaired,  either  in  con- 
struction or  maintenance  of  the  railroad,  but 
that  it  is  quite  certain  that  it  does  not  mean 
that  the  highway  shall  be  rendered  useless, 
but  that  it  does  mean  that  it  shall  be  preserved 
for  public  travel,  and  to  permit  at  the  same 
time  tlie  laying  of  the  track  upon  it.  The  use- 
fulness of  the  highway  may  be  partially  im- 
paired,  but  the  highway  must  be  put  in  such 
condition  as  to  be  conveniently  and  safely 
passable.  The  duty  thus  imposed  is  an  im- 
portant one  for  the  public,  and  it  should  be 
enforced,  not  arbitrarily  or  oppressively,  but 
fairly  and  reasonably,  to  subserve  and  protect 
the  public  interest  and  right  The  common 
law  imposed  such  duty  as  stated  above,  and 
the  statute  has  but  made  it  an  imperative  legis- 
lative command.  As  railroads  are  necessary, 
it  hss  given  them  leave  to  cross  and  build  upon 
and  along  highways,  but  has  ioi posed  upon 
them  the  imperative  duty,  no  matter  what  its 
performance  cost,  of  thus  restoring  the  high- 
way, so  as  to  preserve  it  for  public  use,  a 


grant  coupled  with  a  condition.  When  the 
company  has  done  that  which  complies  with 
this  condition  it  has  done  its  duty;  anything 
short  of  this  is  an  omission  violating  com- 
mon and  'statute  law,  common  justice,  and 
public  welfare.  While  the  company  has  a  dis- 
cretion as  to  the  manner  of  performing  these 
duties,  it  is  a  ministerial  discretion.  The  act 
must  be  done,  and  there  is  no  discretion 
whether  it  wiU  or  will  not  do  it.  If  the  mode 
chosen  fails  to  execute  the  duty,  though  the 
company  claims  that  it  is  adequate,  the  law  by 
mandamus  will  compel  a  proper  performaooe, 
pointing  out  in  the  writ  the  point  of  failure, 
and  what  must  be  done  so  that  there  be  no  fur- 
ther failure.  Fet^  v.  Duteheu  <§  0.  R.  Co. 
68  N.  Y.  153.  Where  the  old  road  is  taken  or 
invaded,  a  new  way  must  be  made,  so  as  to  do 
the  least  injury  possible  to  the  old  road  inter- 
sected or  crossed.  Northern  Cent,  B,  Co.  v. 
Baliimore,  46  Md.  425. 

The  current  of  authority  as  to  railroad  cross- 
ings over  public  highways  is  that  the  duty  of 
maintaining  them  is  continuous  and  perma- 
nent. In  tbis  state,  the  letter  of  clause  6,  ^  50, 
chap.  64,  Code,  makes  it  permanent,  by  re- 
quiring the  company  to  keep  crossings  in  re- 
pair; but  it  is  not  so  as  to  parts  of  roads  when 


Mandatory  injunctUms  aa  aipplied  to  eommon  ea/T' 
Hers,  commerce,  and  raflroodi. 

A  mandatory  injunction  requiringr  a  railroad 
company  to  continue  furnishing  transportation  fa- 
oilltiee  was  granted*  but  was  denied  as  to  order  di- 
recting it  to  pay  over  moneys  as  for  that  there  was 
adequate  remedy  at  common  law.  Chicago  ft  A.  B. 
Go.  v.New  York,  Ii.K &  W.  R.Co. 84 Fed.  Etep.fiia. 

And  a  temporary  injunction  was  granted,  re- 
straining the  railroad  company  from  delivering  at 
any  other  place  than  at  complainants  warehouse, 
oars  of  grain,  which  would  be  consigned  to  com- 
plainant. IliinoisLaw8l887,  p.  181,  made  it  unlaw- 
ful for  railroad  companies  to  refuse.  Vincent  v. 
Chicago  ft  A.  B.  Go.  49  111.  88. 

And  a  mandatory  injunction  was  granted  requir- 
ing the  railroad  company  defendant  to  extend 
transportation  facilities  to  complainant.  Chicago, 
B.  ft  Q.  R.  Go.  V.  Burlington,  'C.  R.  ft  N.  R.  Go.  34 
Fed.  Bep.  481;  Coe  v.  Louisville  ft  M.  B.  Go.  8  Fed. 
Bep.  775;  Scofleld  v.  Lake  Shore  ft  M.  8.  B.  Go.  43 
Ohio  St.  671. 

And  a  decree  was  granted  enjohiing  railroad  la- 
borers from  refusing  to  receive  the  freight  of  com- 
plainant. Toledo,  A.  A.  ft  N.  M.  R.  Co.  v.  Pennsyl- 
vania Go.  (Ohio)  19  L.  R.  A.  887, 303. 

But  a  mandatory  Injunction  to  compel  the  de- 
fendant to  grant  to  the  plaintiff  certain  privileges 
in  the  exchange  of  cars,  business,  etc.,  was  refused, 
the  court  holding  that  under  the  Colorado  consti- 
tution a  railroad  is  not  prohibited  from  refusing  to 
malce  arrangements  with  one  line  the  same  as 
another  unless  the  conditions  of  service  are  the 
same.  Atchison,  T.  ft  S.  F.  B.  Go.  v.  Denver  ft  N. 
O.  B.  Co.  UO  U.  8.  ea7,  %  L.  ed.  291,  reversing  15  Fed. 
Bep.  6i50. 

And  a  mandatory  injunction  was  refused  on  pre- 
liminary hearing  to  compel  the  defendants  to 
transport  coal  over  a  road  on  which  the  defendant 
had  the  right  to  haul.  Mocanaqua  Coal  Co.  v. 
Northern  Cent.  B.  Co.  4  Brewst  158,  9  Phlla.  250. 

And  a  mandatory  injunction  to  compel  a  railroad 
company  to  return  locomotive  trucks  and  trans- 
port engines  and  restrain  defendants  from  remov- 
ing complainant's  trucks  out  of  its  possession  was 
refused  on  a  preliminary  hearing,  but  not  decided 
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as  to  what  would  be  done  on  a  final  hearing. 
Bogers  Locomotive  ft  Mach.  Works  v.  Brie  B.  Go. 
20  N.  J.  Bq.  879. 

So  a  mandatory  injunction  to  compel  a  railroad 
company  to  allow  another  to  use  its  track  was  re- 
fused on  a  preliminary  hearing.  Chicago,  St.  P.  ft 
K.  a  B.  Go.  V.  Kansas  City,  St.  J.  ft  C.  a  R.  G».  38 
Fed.  Bep.  68;  Powell  D.  Steam  Goal  Go.  v.  Taff  Yale 
B.  Go.  L.  R.  9  Ch.  App.  831. 

And  a  mandatory  injunction  to  compel  the  re- 
ception and  care  of  livestock  by  a  stock-jrard  com- 
pany was  denied,~the  court  holding  that  there 
was  no  analogy  between  railroads  and  stockyards, 
and  that  a  mandatory  injunction  should  not  be 
granted  where  the  legal  right  is  not  free  from 
doubt  and  the  injury  great.  Delaware,  L.  ft  W.  B. 
Go.  V.  Central  Stock- Yard  ftT.  Co.6LiB.A.866, 40 
N.  J.  Eq.  2S-0,  48  N.  J.  Bq.  77, 805. 

And  a  mandatory  injunction  to  receive  and 
transmit  telegraph  messages  will  not  be  granted  on 
a  preliminnry  hearing.  Black  v.  Good-Intent  Tow 
Boat  Go.  81  La.  Ann.  497. 

So  a  railroad  company  was  not  required  to  fur- 
nish all  independent  express  companies  equal  facu- 
lties.   Express  Cases,  117  U.  8. 1. 29  L.  ed.  791. 

And  an  interlocutory  injunction  will  not  be 
granted  giving  plaintiff  the  exclusive  use  of  de- 
fendant's docks.  Audenrled  v.  Philadelphia  ft  B. 
R.  Co.  68  Pa.  870, 8  Am.  Bep.  19&:  Gale  v.  Abbot,  8 
Jur.  N.  S.  987. 

A  mandatory  injunction  preventing  the  taking 
up  of  the  railroad  track  and  requiring  the  opera- 
tion of  the  railroad  was  refused,  a<i  there  were 
other  remedies  adequate,  as  mandamus,  quo  war- 
ranto, or  indictment.  People  v.  Albany  ft  Y.  B, 
Co.  24  N.  Y.  267,  82  Am.  Dec.  295. 

And  an  injunction  to  prevent  a  railroad  company 
from  building  one  line  unless  It  built  another,  was 
denied  at  the  suit  of  the  attorney-general  where  no 
specific  damages  to  the  public  were  shown.  Atty- 
Gen.  V.  Birmingham  ft  O.  J.  B.  Co.  3  Macn.  ft  G. 
458,  affirmed,  16  Jur.  1024,  7  Eng.  L.  ft  Eq.  283. 

But  a  mandatory  decree  compelling  a  railroad 
company  to  build  a  depot  was  granted,  where  the 
railroad  comnUssiouera  ordered  it  built,  and  the  de- 
fendants* charter  required  it  to  keep  the  road  in 
runnmg  order  and  provided  that  the  legislatara 
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ODoe  properly  restored.  Work  of  repair  on 
roads  may  be  safely  done  bv  the  public,  but 
not  BO  as  to  crossings,  for  this  would  interfere 
with  trains.  There  to  no  reason  to  require  the 
company  to  keep  in  repair  subetituted  roads. 
Pleople  V.  7><jsr  <£  B.  R.  Go,  87  How.  Pr.  427; 
P^ple  y.  Chicago  A  A.  R.  Co.  67  III.  118; 
ByUr  ▼•  Alleghany  County  Gomrs.  4d  Md»  257; 
Cooke  Y.  Boaton  it  L,  R.  Co,  (Mass.)  10  Am.  & 
Bng.R  RCaa.  828,  and  note;  1  Rorer,  Railroads, 
450;  Elliott,  Roads  &  Streets.  82;  Wellcome  y. 
Leeds,  61  Me.  818;  1  Redf.  Railways,  899,  418. 
This  daty  falls  upon  any  company  succeeding 
the  company  on  which  it  at  first  rested  by 
lease,  assignment,  or  consolidation.  Riekette 
Y.  Chempeake  <6  0.  R,  Co.  88  W.  Va.  438,  7L. 
R  A.  854;  BeopU  y.  Chicago  A  A.  R.  Co, 
eupra;  Watmer  v.  Delaware,  L,  A  W.  R.  Go. 
80  N.  Y.  212;  Little  Miami  R.  Co,  y.  Greene 
County  Gomrs.  81  Ohio  St.  888;  Chicago,  R.  L 
^  P.  R,  Co,  Y.  MoffiU,  75  111.  624:  opinion  in 
BaUimore  A  0.  R.  Co,  y.  Nbell,  82  Gralt.  898; 
2  Wood.  Railway  Law,  §§  486.  489;  1  Rorer, 
Railroads.  692;  Western  Union  B,  Co,  y.  Smith, 
75  ni.  496;  Code,  cbap.  64.  §  68. 

This  obligation  to  make  and  maintain  cross- 
ings seems  not  to  apply  to  new  highways  made 
after  the  construction  of  the  railroad.    North- 


ern Cent,  R,  Co.  y.  Baltimore,  46  Md.  426; 
State  V.  Wilmington  dt  W,  R,  Co.  74  N.  0. 
148;  2  Wood,  Railway  Law,  980;  Morris  Canal 
4b  Bkg,  Co.  y.  State,  24  N.  J.  L.  62.  Thus  the 
dut^  resting  upon  the  railroad  companies  is 
plam,  and  the  law  must  afford  some  adequate 
process  for  its  enforcement.  What  is  such 
process?  That  mandamus  is  an  appropriate 
remedy  I  have  no  doubt,  as  abundant  authori- 
ties sbow.  Its  mere  definition  implies  this. 
In  State  y.  Northeastern  R,  Co,,  9  Rich.  L.  247, 
67  Am.  Dec.  661,  it  is  held  that  ''mandamus 
is  the  appropriate  remedy  to  enforce  perform- 
ance of  duties  bv  artificial  bodies,"  and  proper 
to  compel  a  railroad  company  to  construct  a 
road  pursuant  to  charter  in  crossing  navigable 
streams  so  as  not  to  obstruct  navigation, 
though  indictment  lies  for  the  nuisance.  In 
Indianapolis  db  C,  R.  Co.  v.  State,  87  Ind.  489. 
held  that  mandamus  lies  to  require  railroad 
company  having  track  upon,  along,  and  OYer 
street  to  so  build  its  road  and  level  and  grade 
the  street  its  full  width  as  to  render  street  and 
crossing  convenient  for  the  public.  So  in 
People  V.  Chicago  d  A.  R  Co.  67  Dl.  118, 
mandamus  was  held  proper  to  compel  com- 
pany to  restore  a  street  to  its  proper  condition. 
Authorities  are  very  numerous  as  to  the  effl- 


mi^ht   correct   and    prevent   abuses.     Ballroad 
Gomrs.  v.  Portland  &  O.  Cent.  R.  Co.  68  Me.  288. 

And  a  mandatory  injunction  not  to  discontinue 
a  public  market  was  granted  at  the  Instance  of  the 
attomey-ereneral.  the  market  being  for  revenue 
purposes  to  pay  oflT  a  bonded  Indebtedness.  Tag- 
gart  v.  Detroit,  71  Mich.  02;  Fazende  y.  Houston,  84 
red.Bep.  9&. 

As  to  taxes. 

A  mandatory  injunction  compelling  the  recep- 
tion of  coupons  from  bon(to  to  be  received  for 
taxes  was  allowed.  The  court  also  held  that  tbe 
case  of  Marye  v.  Parsons,  114  U.  B.  886^  2B  L.  ed.  205. 
did  not  touch  this  question.  Norfolk  Trust  Co.  v. 
Marye,  25  Fed.  Rep.  664. 

But  an  Injunction  In  an  affirmative  form  to  com- 
pel the  levy  of  a  tax  was  denied,  the  common-law 
writ  of  mandamus  affording  a  remedy.  Wolkley 
y.  Muscatine,  78  U.  8. 6  WalL  488, 18  L.  ed.  980. 

As  to  offices. 

An  Injunction  to  prevent  tbe  county  commls- 
cfoaers  from  paying  to  the  treasurer  of  the  new 
board,  and  enjoining  them  from  refusing  to  pay  to 
tbe  treasurer  of  tbe  old  board,  is  an  affirmative 
order  that  they  shall  pay  and  is  proper  under 
Maryland  Code,  9  177,  art.  10,  providing  that  tbe 
court  at  any  stage  of  a  suit  may  issue  a  mandate  or 
an  injunction.  Washington  County  Comrs.  v. 
Washington  County  School  Comrs.  (Md.)  March  15, 
1808. 

But  an  injunction  to  restrain  the  directors  of  a 
corporation  from  enforcing  the  resignation  of  the 
manager  was  denied.  Mair  v.  Himalaya  Tea  Co.  L. 
B.  1  Bq.  411. 

And  an  injunction  to  compel  a  board  of  educa- 
tion to  recognize  the  plaintiff  as  a  member  vas  held 
not  to  be  a  mandatory  in juncrion,  but  was  refused 
because  plaintiff  was  not  duly  elected.  Lawrence 
V.  IngersoU,  6  L.  R.  A.  806, 88  Tenn.  52. 

And  an  injunction  was  refused  to  restore  a  mem- 
ber unlawfully  expelled  from  a  board  of  trade  as- 
sociation, on  the  ground  that  injunctions  should  be 
preventive  only.  Fisher  v.  Board  of  Trade,  80  TU. 
8& 
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As  to  chtir6hes, 

A  mandatory  Injunction  was  allowed  requiring 
the  defendants  to  permit  a  churcb  to  be  opened 
and  used  by  complainant8,where  it  had  been  closed 
to  prevent  plaintiffs^  use  of  the  same.  Robertson 
V.  Bullions,  9  Barb,  180;  Wbltecar  v.  Micbenor,  87 
N.  J.  Eq.  14;  Baptist  Congregation  y.  Scannell,  8 
Grant,  Cas.  48;  Lutheran  Evangelical  Cburoh  y. 
Gristgau,  84  Wis.  828;  New  Elm  Trustees  v.  Hoeasll, 
18  Wis.  848:  Roehl*8  App.e9Pa.  408;  Kerr  v.  Trego, 
47  Pa.  296:  Gable  v.  MUler,  10  Paige,  827, 5  L.  ed.  1142, 
oyerruling  First  Baptist  Church  in  Hartford  y. 
Witherell,  8  Paige,  297, 8  L.  ed.  159.  But  Gable  y. 
Miller,  supra,  was  reversed  in  2  Denio,  492. 

The  contrary  was  held  in  German  Evangelical 
Lutheran  Church  v.  Maschop,  10  N.  J.  Eq.  57. 

An  injunction  was  refused  to  eject  a  clergyman 
andtake  control  of  and  use  tbe  church.  Youngs 
Y.  Ransom,  81  Barb.  490. 

But  ib  Humbert  v.  Protestant  Episcopal  Church 
of  Bt.  Stephens,  1  Edw.  Ch.  806, 6  L.  ed.  150,  an  in 
Junction  was  granted  to  stay  the  entrance  upon  an 
ecclesiastical  office  by  a  person  not  entitled  thereto. 

A»  to  spedjlo  performance  of  contracts. 

Mandatory  injunctions  are  not  usually  granted 
in  contracts  for  personal  services,  although  some- 
times the  coiuts  have  granted  an  injunction  in  the 
negative  form  prohibiting  tbe  rendition  of  services 
for  others  while  under  contract  with  piaiutiff,  as  in 
Lumley  v.  Wagner,  1  BeG.  M.  &  G.  604,  affirming  5 
DeG.  ft  8.  485;  Pratt  v.  Montegriffo,  82  N.  Y.  S.  R. 
606:  Greatrex  v.  Greatrex,  1  DoG.  &  B.  692;  Morris 
V.  Colman,  18  Yes.  Jr.  488;  Hayes  v.  Willis,  11  Abb. 
Pr.  N.  8.  167;  Montague  v.  Flockton,  L.  R.  10  Eq. 
189. 

And  an  injunction  against  the  defendant,  re- 
straining him  from  leaving  plaintiff^s  employment 
in  violation  of  contract  will  not  be  gi'anted  unless 
such  services  cannot  be  supplied  by  others.  Wil- 
liams Rogers  Mfg.  Co.  v.  Rogers.  7  L.  R.  A.  779, 58 
Conn.  856. 

And  a  mandatory  injunction  to  compel  spedflc 
performance  of  an  actor  was  refused  on  tbe  ground 
that  the  court  could  not  supervise  the  perform- 
ance. Ford  V.  Jermon,  6  Phila.  6;  Mapleson  r.  Del 
Puente,  IB  Abb.  N.  C.  144. 


See  also  40  L.  R.  A.    08 ;  43  L.  R.  A.  854. 
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cacy  of  (bis  writ  in  this  matter.  Merrill,  Man- 
damus. §^  159;  State  v.  8t,  Paul,  M,  db  M,  R. 
Co,  85  Minn.  181;  Elliott,  Roads  &  Streets,  88;  2 
Wood,  Railway  Law,  967,  968;  2  Rorer.  Rail- 
roads, 988,  984;  2  Dill.  Mud.  Qoip,^note  1  to  sec- 
tion '30^;  High,  Extr.  Legal  Rem.  ^g  819,  820; 
&ate  V.  Oorham,  87  Me.  461;  Cambridge  v. 
Charlestovm  Branch  R.  Co.  7  Met.  70;  Pe(^e  v. 
Dutchees  dfe  C.  R,  Co.  58  N.  Y.  152;  People  v. 
Heu)  York  Cent.  A  U.  R.  R.  Co.  74  N.  Y.  802; 
Boggs  v,  Chicago,  B,  d  Q.  R.  Co.  64  Iowa, 
485;  State  v.  Miseouri  Pae,  R.  Co.  88  Kan.  176; 
Cooke  V.  BoBton  d  X.  R.  Co.  10  Am.  &  Eog. 
R.  R.  Cas.  828,  and  elaborate  note;  Re  Trenton 
Water  Power  Co.  20  N.  J.  L.  659;  Staie  v. 
Savannah  dk  0.  Canal  Co.  26  Ga.  665. 

But  this  suit  is  in  equity.  Can  it  be  main- 
tained? It  is  contended  that' it  cannot,  be- 
cause damages  at  law  will  effect  full  remedv. 
This  is  plainly  not  so.  Tbat  the  city  has  right 
to  move  in  the  matter  is  clear,  becaupe  our 
statute   and  decisions   give   it   control   over 


streets,  and  make  it  liable  for  defects.  I^ 
represents  the  public  interest.  Jamestown  v. 
Chicago,  B.  ik  N.  R.  Co.  69  Wis.  648;  2  Wood, 
Railway  Law,  992,  note  1;  Qreenmeh  y.  Eas- 
ton  &  A.  R.  Co.  24  N.  J.  Eq.  217;  Troy  v. 
Cheshire  R.  Co.  28  N.  H.  88,  55  Am.  Dec.  177^ 
Rio  Grande  R.  Co.  v.  Brownsvilie,  45  Tex.  68. 
Evan  though  the  company  be  liable  in  damages 
to  any  one  injured  by  defective  street  or 
crossing,  the  city  is  liable  in  the  first  instance, 
or  rather  remains  so,  notwithstanding  the  com- 
pany's liability,  though,  after  recovery  from 
it,  the  city  might  sue  the  company  for  reim- 
bursement. Shearm.  &  Redf.  Neg.  §§  dOl, 
884,414. 

Is  it  possible  that  the  city  can  be  limit- 
ed to  a  suit  for  damages  ?  When  it  sues, 
what  will  be  the  measure  of  its  dam- 
ages? Shall  it  recover  for  every  vehicle- 
broken  or  injured  or  delayed  in  its  course f 
Or  for  every  person  injured  or  delayed  in  his 
pressing  errand,  or   at   all   inconvenienced?* 


Iq  De  Rlvaflnoli  y.  Corsetti,  4  Paige,  SGS,  8  L.  ed. 
429,  which  was  a  suit  for  a  writ  of  ne  exeat  against 
a  singer  under  a  contract,  the  court  Intimated  that 
a  bird  tbat  won*t  sing,  and  can  sing,  must  be  made 
to  sing,  but  denied  all  relief  as  the  suit  was  prema- 
ture. 

The  denial  of  injunctive  relief  In  most  of  the 
cases  asking  for  decree  against  party  performing 
services  for  another  is  placed  on  the  ground  of  lack 
of  mutuality.  Clarke  v.  Price.  2  Wlls.  167;  Allegheny 
Base  Ball  Club  v.  Bennett,  UFed.  Rep.  257;  Burton 
y.  Marshall,  4  Gill,  487,  46  Am.  Dec.  171:  Buck  y. 
Bmith,  29  Mich.  106,  18  Am.  Rep.  84;  Sanquirlco  v. 
Benedetti,  1  Barb.  816;  Woodward  y.  Harris,  2  Barb- 
439;  Hamblin  y.  Dinneford,  2  Edw.  Cb.  588,  6  L.  ed. 
488;  Ogden  v.  Fossick,  11  Week.  Rep.  128:  Pickering 
y.  Ely,  2  Younge  &  C.  Ch.  249;  Kimberly  v.  Jen- 
nings, 6  Sim.  840;  Kemble  v.  Kean,  Id.  833;  Stocker 
y.  Brockelbank,  8  Macn.  ft  G.  260;  Metropolitan 
BihibitCo.  v.  Ewing,  7L.  R.  A.  881,  43  Fed.  Rep. 
198;  Metropolitan  Exhibit  Co.  v.  Ward,  24  Abb.  N. 
C.  883;  BePol  v.  Sohlke,  7  Robt.  280. 

In  regard  to  contracts  of  building,  repairs,  and 
the  like,  where  the  work  to  be  done  is  definitely 
described,  and  easily  ascertained  and  not  contin- 
uous In  its  duration,  equity  has  sometimes  directed 
tbat  It  should  be  performed. 

As  building  an  archway  on  plaintifl^s  grounds. 
Btorer  v.  Great  Western  R.  Co.  2  Younge  &  C.  Ch. 
IB. 

Or  requiring  a  railroad  company  t>o  put  in  a  siding. 
Lytton  V.  Great  Northern  R.  Co.  2  Kay  &  J.  894. 

Or  requiring  a  railroad  company  to  put  In  cattle- 
ways  or  crossings  contracted  for.  Sanderson  v. 
Cockermouth  W.  R.  Co.  11  Reav.  497;  Gray  v.  Bur- 
lington &  M.  R.  Co.  87  Iowa,  119. 

Or  requiring  a  spout  to  be  constructed  to  drain 
water  from  a  mill  ditch  which  was  provided  for  in 
a  deed.    Randall  v.  Latham,  88  Conn.  48. 

And  compelling  a  natural  gas  company  to  re- 
store gas  to  plaintiff  tbat  it  had  cut  off,  notwith- 
standing the  act  bad  already  transpired.  Whlteman 
V.  Fayette  Fuel  Gas  Co.  139  Pa.  492. 

But  restoration  of  gas  was  denied  where  the  con- 
tract provided  for  cutting  off  when  the  supply  of 
naturalgaswas  weak,  and  it  was  claimed  in  the 
answer  that  the  supply  was  failing.  Black  Lick 
Mfg.  Co.  y.  Saltsburg  Gas  Co.  188  Pa.  448. 

The  specific  performance  of  a  contract  to  build 
bouses  under  terms  of  a  partnership  was  decreed. 
Birchett  y.  Boiling,  5  Munf .  442. 

And  BO  also  as  to  a  decorative  contract.  Samuda 
▼.  Lawford,  4  Giff.  42. 
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And  so  as  to  rebuilding  by  a  lessee.  London  t* 
Nasb,  3  Atk.  512, 1  Yes.  Sr.  12. 

And  a  mandatory  Injunction  was  allowed  nv 
straining  the  defendant  from  keeping  or  leaving: 
two  houses  belonging  to  plaintiff  without  an  am- 
ple supply  of  good  spring  water,  which  supply  the 
defendant  had  refused  to  furnish  any  longer. 
Cooke  V.  Chllcott,  L.  R.  8  Ch.  Dlv.  694. 

On  the  other  hand,  tbe  court  has  refused  to  as- 
sume the  care,  supervision,  and  control  of  con- 
tracts that  were  not  mutually  enforceable,  or 
where  there  is  a  remedy  at  law,  or  where  the  detaUs- 
are  indefinite.  Brown  v.  Riley,  60  Hun,  489;  Fotb- 
ergill  v.  Rowland,  L.  R.  17  Eq.  132;  Rayner  y.  8tone« 
2  Eden,  128;  Stames  y.  Newsom,  1  Teon.  Ch.  289; 
Ross  V.  Union  Pac.  B.  Co.  Woolw.  C.  a  26;  Heath- 
cote  V.  North  Staffordshire  R.  Co.  20  L.  J.  N.  8.  82: 
Lucas  v.  Comerford,  SBro.Cb.  166,  1  Yes.  Jr.  235;. 
Mosely  v.  Virgin,  8  Yes.  Jr.  184:  Flint  v.  Brandon*. 
8  Yes.  Jr.  159:  Brace  y.  Webnert,  25  Beav.  348:  Ger- 
vais  V.  Edwards.  2  Dru.  &  W.  80;  South  Wales  EL  Co* 
y.  Wythe,  5  DeG.  M.  &  G.  880;  Peto  v.  Brighton,  U. 
&  T.  Wells  R.  Co.  1  Hem.  &  M.  468;  Beck  v.  Allison^ 
56  N.  Y.  866, 15  Am.  Rep.  480;  Mastin  v.  Haliey,  61 
Mo.  196;  Blanctard  v.  Detroit,  L.  &  L.  M.  R.  Co.  31 
Mich.  44, 18  Am.  Rep.  142;  Atlantic  &  W.  P.  R  Co. 
v.  Speer,  32  Ga.  560, 79  Am.  Deo.  805;  Danforth  y. 
Philadelphia  ft  C.  M.  8.  L.  R.  Co.  30  N.  J.  Eq.  12; 
Blockett  V.  Bat«s,  L.  R.  1  Ch.  App.  117;  Port  Clinton 
R.  Co.  v.  aeveland  ft  T.  R.  Co.  18  Ohio  St.  544;  Mo- 
Cann  y.  South  Kashville  St.  R.  Co.  2  Tenn.  Ch.  7i3; 
Bank  of  California  v.  Fresno  Canal  ft  Irrigation 
Co.  53  Cal.  201. 

A  mandatory  injunction  to  prevent  transfer  of 
grain  by  a  railroad  otherwise  than  through  the 
elevator  of  complainants,  during  the  term  of  the- 
contract,  was  denied  there  being  a  remedy  at  law. 
Richmond  v.  Dubuque  ft  S.  C.  R.  Co.  33  Iowa,  422. 

And  a  biU  to  enjoin  discontinuing  tne  use  of  Pull* 
man  cars  was  dismissed  on  tbe  grround  that  a  con- 
tract made  before  a  consolidation,  which  con- 
tract applied  to  roads  that  might  be  thereafter 
controlled,  did  not  apply  to  roads  acquired  by 
tbe  consolidated  road.  Pullman  Palace  Car  Co.y. 
Miflsouri  Pac.  R.  Co.  116  U.  8.  687, 28  L.  ed.  499. 

And  a  demurrer  to  a  bill  was  sustained  seeking 
to  compel  the  execution  of  a  contract  to  issue  mort> 
gage  l>ond8,  and  to  enjoin  the  defendant  from  mak- 
ing a  contract  with  any  other  party,  the  parties 
being  left  to  their  remedy  at  law.  Fallon  v.  Mis- 
souri ft  M.  R.  Co.  1  DilL  121. 

And  a  contract  requiring  the  performance  of  % 
continuous  duty  will  not  be  decreed  but  its  violflK 
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And  would  any  number  of  suits  by  tbe  city 
give  remedy  to  tbe  people  wbo  daily  need  tbe 
street?  Must  tbe  city  restore  tbe  street  and 
maJse  tbe  crossing  at  its  ezpeuse.  and  tbeu  sue 
tbe  company?  Surely  not.  It  cannot  go 
upon  tbe  track  and  endanger  trains  by  making 
cnwsinga.  Must  it  sue  and  sue,  again  and 
again,  as  tbe  eyil  continues?  We  cannot  com- 
pel it  to  undergo  sucb  endless  litigation  in  a 
multiplicity  of  suits,  and  no  number  of  tbem 
affording  adequate  relief.  It  is  the  boast  and 
pride  of  equity  to  ayoid  tbis.  Wbat  tbe  city 
needs  is  specific  performance  by  tbe  railroad 
company  of  tbe  duty  resting  upon  it,  and  no 
other  relief  is  effectual.  It  Is  now  settled  that 
Injunctions  are  not  only,  as  is  usually  tbe  case, 
preventive  or  prohibitory,  hut  also  mandatory, 
commanding  positiye,  amrmatiye  action  to  be 
taken  or  done  by  the  defendant,  as  mandamus 
does  at  law.  At  one  time  tbe  mandatory  in- 
joDCtion,  because  injunction  had  always  been 
couched  in  prohibitory  language,  was  framed 
in  that  form  only  by  prohibiting  the  doing  or 
contiDuing  to  do  a  giyen  thing,  thereby  com- 
pelling tbe  party  to  do  the  thing  which  it  was 


desired  he  should  do,  because,  by  continuing 
to  do  as  he  had  done,  be  became  liable  to  pun- 
isbment:  but  in  later  times  this  species  of 
injunction  has  lost  this  delicacy,  and  now, 
when  used,  assumes  tbe  form  of  command  to 
do  a  specific  act.  Still  it  is  rarely  used,  and 
not  when  there  is  adequate  legal  remedy,  says 
High,  Extr.  Legal  Rem.  §  2,  and  Kerr,  Inj. 
*p.  48.  While,  as  Mr.  High  says,  injunciion 
is  a  preyentiye,  and  mandamus  a  remedial, 
process,  tbe  former  being  usually  applied  to 
prevent  future  injury,  the  latter  to  redress  past 
grievances,  tbe  function  of  injunction  being 
to  restrain  action  and  enforce  inaction,  and 
that  of  mandamus  to  set  in  motion  and  com- 
pel 'action,  yet  mandatory  injunctions  exist 
In  Walkl^  y.  Mu9cat%ne,nZ  U.  8.  6  Wall.  4S3, 
IS  L.  ed.  980,  the  opinion  says  that  iniunction 
is  not  an  affirmative  remedy,  and  that  it  is  only 
used  in  tbe  latter  character  to  carry  out  de- 
crees; that  is,  where  on  other  grounds  equity 
has  jurisdiction.  Very  high  authority  sustains 
equity  jurisdiction  in  such  a  case  as  tbis.  In 
State  V.  Dayton  db  8,  E.  R.  Co.,  86  Ohio  St. 
484,  tbe  bill  asked  to  enjoin  a  railroad  company 


tioD  may  be  enjoined.    Western  U.  Teleg.  Ck>.  v. 
Union  Pao.  R.  Co.  1  MoCrary,  668. 

But  a  demurrer  to  a  biU  askioff  for  a  mandatory 
injuncstfon  restorinsr  wire  connection  and  directinfir 
the  execution  of  a  contract,  and  restraining  the 
defendant  from  interferinsr  with  plaintiflF  in  the 
use  o<  telegraph  wires,  was  overruled.  Western 
IT.  Teleff.  Co.  V.  St.  Joseph  &  W.  B.  Co.  1  McCrary, 


And  a  raflroed  company  in  poaseesion  of  a  line  of 
BDother  company,  operatinfr  under  a  joint  contract 
between  the  two,  may  be  enjoined  from  diverting 
txafllc  from  plaintitrs  line, which  should  be  carried 
over  plaintiff^  road.  Wolverhampton  ft  W.  B. 
Co.  V.  London  ft  N.  W.  R  Co.  L.  R.  16  Bq.  484. 

And  while  the  court  will  not  superintend  Uie 
■laDufaeture  of  machines.  It  can  restrain  tbe  de- 
fendant from  selling  in  violation  of  a  contract, 
and  wiU  restrain  a  corporation  from  dissolving  its 
organization,  and  the  assignee  in  trust  for  patents 
relating  to  the  article  to  be  manufactured  from 
transl  erring  tbe  paten  ts.  Singer  Se  wing  Mach.  Co. 
T.  Union  fiutton  Hole  ft  B.  Co.  Holmes,  268. 

And  specific  performance  as  to  a  building  con- 
tract -was  held  in  abeyance  to  permit  the  defendant 
to  complete  the  work.   Price  v.  Penaance,  4  Hare, 

106. 

And  the  rebuilding  a  wall  thrown  down  will  not 
be  decreed  where  ample  remedy  exists  at  law. 
Doran  v.  Carroll,  11  Ir.  Ch.  Bep.  879. 

Ajb  to  continuous  contracts,  see,  further,  Rutland 
Marble  Co.  v.  Kipley,  infTO. 

As  to  j)088ee$ton  of  property. 
Ordinarily  the  court  will  not  interfere  in  tbe 
poosession  of  property  by  mandatory  injunction, 
preferrlnir  to  leave  the  parties  to  their  remedy  at 
law. 

Bat  on  decrees  for  spedflo  performance,  or  on 
fallare  to  deliver  possession  under  foreclosure  de- 
I,  the  court  will  compel  the  delivery  of  the 
ion.  Stribley  v.  Hawlde,  8  Atk.  275;  Ker- 
kw  V.  Thompson,  4  Johns.  Ch.  609,  1  L.  ed.  963; 
Dove  y.  Dove,  2  Dick.  617, 1  Bro.  Ch.  875, 1  Cox,  Ch. 
101;  Oarretson  y.  Cole,  1  Harr.  ft  J.  878;  Ludlow  v. 
Imuing,  Hopk.  Ch.  281,  2  L.  ed.  404;  Hadfleld  v. 
Bartlett,  66  Wis.  684. 

And  a  motion  for  an  injunction  restraining  the 
defendant  from  continuing  in  possession  of  a  bouse 
was  irninted  where  the  property  was  settled  on  the 
wife  and  the  husband  was  interfering  with  the 
inwaranlnn     Green  y.  Oreen,  5  Hare,  400i 
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And  where  a  sheriff  put  a  purchaser  in  possession 
after  an  injunction  was  served  on  the  sheriff  for^ 
bidding  him,  the  possession  may  be  restored  by  the 
court.    Kllnck  V.  Black,  14  S.  a  241. 

And  equity  will  take  poasesslon  of  a  disputed 
fund  tbat  is  liable  to  be  wasted  if  suffered  to 
remain  in  the  hands  of  the  defendant.  Horton  v. 
White,  84  N.  C.  297. 

And  an  injunction  was  granted  to  prevent  the 
defendant  taking  possession  where  he  had  been 
ousted  under  a  writ  of)  assistance.  Ten  Eyck  v. 
SJoburg,  68  Iowa,  626. 

But  an  injunction  against  a  trespass  and  decree 
for  surrender  of  possession  was  denied  where  there 
was  a  remedy  by  ejectment.  Bracken  y.  Preston^ 
1  Pinney,  584, 44  Am.  Dec.  423. 

And  restitution  of  property  was  denied  by  pro- 
cess of  injunction,  pending  a  proceeding  to  have  a 
contract  declared  null.  Central  Branch  U.  P.  B, 
Co.  V.  Western  IT.  Teleg.  Co.  1  McCrary,  662. 

And  preliminary  injunction  was  ref U2i>ed  to  trans- 
fer property  out  of  tbe  possession  of  ooe  party  to 
that  of  another.  Farmers  R.  Co.  v.  Reno,  O.  C.  ft 
P.  R.  Co.  68  Pa.  224;  Brown*8  App.  62  Pa.  17;  Wang- 
elin  V.  Goe,  50  Dl.  460;  Akrill  v.  8elden,  1  Barb.  816; 
Pfeltz  V.  Pfeltz,  14  Md.  876:  People  v.  Simonaon,  10 
Mich.  335:  Schlecht's  App.  60  Pa.  172. 

So  the  possession  wUl  be  maintained  by  injunc- 
tion where  property  is  ciaimed  under  oolor  of  title, 
and  ouster  cannot  be  had  except  by  liaw.  Atlantic 
ft  P.  Telcg.  Co.  V.  Onion  Pac  R.  Co.  1  McCrari ,  54L 

Injunction  for  possession  will  not  be  granted 
until  final  hearing  on  the  ground  that  it  should  be 
a  preventive  remedy  and  not  mandatory.  Wash- 
ington University  of  Baltimore  v.  Oreen,  1  Md. 
Ch.97. 

But  It  was  held  in  Lehigh  Zinc  ft  Iron  Co.  v. 
Trotter,  48  N.  J.  Eq.  185,  that  a  court  of  equity  in  a 
suit  for  an  injunction  and  accounting  will  decree 
possession  of  real  estate  as  auxiliary  relief;  but 
will  not  make  a  decree  upon  the  right  of  posses- 
sion and  order  possession  where  the  right  depends 
on  legal  questions,  unless  special  circumstances  lay 
the  foundation  for  equitable  Interposition. 

While  in  Portland  Marble  Co.  v.  Ripley,  77  U.  S. 
10  WalL  839.  19  L.  ed.  965,  an  injunction  against 
hindering  the  complainant  from  taking  poaseasion 
was  allowed,  but  tbe  enforcement  of  a  continuous 
contract  was  refused  on  the  ground  of  want  of 
mutuality.  L  T. 
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from  building  its  xoad  in  a  certain  bigbway, 
and  to  compel  it  to  remove  obstructions  there- 
in, and  build  its  road  so  as  to  ]eave  the  bij^b- 
way  in  passable  condition,  the  prayer  being 
for  restraint  and  action;  and  the  court  sus- 
tained the  injunction,  and  held  that,  as  inci- 
dent to  the  restraint,  it  mifbt  prescribe  what 
change  in  the  road  would  supersede  the  in- 
junction. This  hardly  asserts  that  a  bill 
which,  like  the  one  in  this  case,  asked  no  man- 
ner of  a  restraining  order,  but  only  that  the 
company  be  compelled  to  restore  the  street  and 
make  crossings  and  sewers,  can  be  maintained. 
Two  cases  in  Wisconpin — Jameatautn  v.  Chi- 
cago, B,  dt  N.  R  Co.,  69  Wis.  648.  and  OaA 
kosh  V.  Milwaukee  A  L.  W.  R.  Co.,  74  Wis.  684, 
bold  that  mandatory  injunction  lies  to  compel 
a  railroad  company  to  put  a  highway  in  con- 
dition for  travel;  but  the  point  of  jurisdiction 
was  not  considered.  The  case  of  Brooke  v. 
Barton,  6  Munf.  806,  so  much  relied  upon  by 
the  city  to  support  equity  jurisdiction,  is  not. 
in  my  opinion,  apposite.  A  party  sold  lots  of 
land  in  a  town,  including  the  use  of  streets 
laid  down  in  the  plat  by  which  the  lots  were 
sold,  covenanting  that  the  purchaser  should 
always  enter  and  enioy  the  lots  with  the  streets 
without  hindrance  from  the  seller,  and  it  was 
held  that  equity  would  compel  him  to  remove 
obstructions  in  the  streets,  and  open  them. 
Now,  it  is  plain  to  be  seen  that  the  use  of  the 
streets  was  appurtenant  to  the  lots, — a  part  of 
the  realty,— and  it  was  only  the  common  exer- 
cise of  the  jurisdiction  In  specitic  performance 
of  a  sale  of  realty,  as  to  which  all  agree  that 
the  remedy  at  law  is  inadequate.  In  Storer  v. 
Oreat  Weifem  R.  Co,,  2  Younge  &  C.  Ch. 
48,  the  railroad  compaoy  purchased  land  for 
right  of  way,  and  agreed  to  construct  and 
maintain  an  archway,  and  the  English  high 
court  of  chancery  enforced  the  construction  of 
the  arch.  The  vice  chancellor  said  it  was 
competent  to  enforce  specific  performance  of 
defined  work,  as  in  performance  the  plaintiff 
bad  a  material  interest,  and  damages  would 
not  be  adequate.  I  have  not  met  with  other 
cases  pointedly  applicable.  In  Manchester,  8. 
A  L,  R.  Co,  V.  Workshop  Board  of  Health,  28 
Beav.  198,  and  Spencer  y.  London  d  B,  R.Co,, 
8  Sim.  198,  8  Eng.  Ch.  Hep.  192.  injunctions 
negative  in  form  to  prevent  continuance  of 
sewer  and  structure  already  made  were  allowed; 
in  Webb  v.  Fortland  Mfg.  Co,,  8  Sumn.  189,  to 
prevent  diversion  of  stream  by  an  act  already 
done;  and  in  Corning  v.  Troy  Iron  cfe  I^'ail 
Factory,  40  N.  Y.  191,  to  compel  restoration 
of  stream  already  diverted, — were  allowed. 

But  these  cases  are  not  pointedly  applicable — 
First,  because  there  the  works  had  been  made 
and  their  continuance  was  enjoined,  thereby 
compellinsr  demolition  of  the  injurious  works, 
whereas  here  the  decree  is  not  to  undo,  but  to 
do  work  as  yet  not  done;  the  form  of  the  in- 
junction not  being  to  restrain  the  company 
irom  using  its  road  until  the  woik  l>e 
done,  or  to  restrain  it  from  continuintr  to 
allow  the  road  to  be  in  bad  and  insiiflicient 
repair,  and  the  crossings  over  it  inadequate 
and  insufficient;  and,  second,  there  merely 
private  rights  were  involved,  and  mandamus 
would  not  lie,  whereas  here  it  is  sought  to 
compel  a  chartered  corporation  to  perform  a 
duty    to   the    public,    and    mandamus   lies. 
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Other  cases  cited  are  ordinary  restraining  in- 
junctions, the  mandatory  order  being  inci- 
dental to  cany  out  the  decree  on  final  bearing. 
It  is  urged  in  argument  that  a  railroad  in- 
terfering with  a  street  without  restoring  it  is  a 
nuisance,  and  therefore  equity  has  jurisdic- 
tion. Does  a  railroad  company,  when,  under 
license  to  do  so,  given  hj  competent  authority, 
it  takes  a  highway  for  its  track  or  crosses  one, 
but  fails  to  make  a  proper  restoration  or  cross- 
ing so  as  to  preserve  the  highway  fit  for  travel 
in  the  manner  required  by  law,  commit  a 
public  nuisance  ?  It  is  claimed  that,  as  it  in- 
vades the  highway  under  authority,  it  is  not 
guilty,  though  it  fail  to  perform  this  duty. 

1  think  reason  and  authority  hold  it  guilty 
of  nuisance;  certainly  for  the  purpose  of  civil 
proceedings  for  the  recovery  of  damages  or 
abatement  of  the  nuisance.  The  invasion  of  a 
highway  without  authority  is  a  public  nui- 
sance; the  track  itself,  in  such  case,  is  an  ob- 
struction and  nuisance;  the  bad  street  it  leaves, 
with  bad  crossings,  is  a  nuisance;  and  where  it 
has  a  grant  of  authority  the  grant  is  construed 
most  fiberally  in  favor  of  the  public  and  rig- 
idly against  the  company.  Charles  Hirer 
Bridge  v.  Warren  Bridge,  86  U.  S.  11  Pet.  420, 
9  L.  ed.  778;  Com,  v.  Erie  db  N,  E.  R,  Co.  27 
Pa.  889,  67  Am.  Dec.  471:  Minneapolis  v.  Si, 
Pavl,  M.  AM.  R,  Co,  85  Minn.  181;  Tracy  v. 
Troy  <Ss  B.  R.  Co,  dS  N,  Y.  483,  98  Am. 
Dec.  54. 

Railroad  companies  must  stand  on  a  strict 
construction  of  their  chartered  privileges. 
With  the  immense  powers  freely  given,  this 
much  restraint  is  essential  to  public  righi,  said 
the  supreme  court  of  Pennsylvania  in  Com.  v. 
Pittsburgh  db  C.  R.  Co.M  Pa.  161, 63  Am.  Dec. 
392,  citing  authorities.  Especially. must  we 
construe  it  thus  when  the  concession  of  right 
of  way  is  accompanied  by  a  provision,  imper- 
atively fixed  upon  the  company  by  law  and 
ordinance,  binding  the  company  to  restore 
the  road  to  a  passable  condition,  and  make 
crossings, — ^a  condition  annexed  to  the  grant 
to  subserve  a  vital  public  purpose.  Acts  done 
pursuant  to  the  license  are  sheltered  under  it; 
but,  if  they  depart  from  its  oblicration  to  an 
extent  to  be  contrary  to  the  law,  thev  are  not 
sheltered,  and  are  as  if  the  license  had  not  been 
granted.  That  license  cannot  be  appealed  to 
for  justification  when  it  has  been  violated  in 
letter  and  spirit.  It  could  only  be  justified  by 
performance  of  the  condition.  Authorities  to 
sustain  this  proposition  are  many.  "Where 
one  has  a  license  to  interfere  with  a  highway, 
— as  where  a  railroad  company  has  authority 
to  lay  its  track  along,  under,  or  over  a  high- 
way,— the  terms  of  the  license,  so  far  as  it  di- 
rects the  manner  of  such  interference  must  be 
complied  with.  Inierference  in  any  other 
mode  is  a  public  nuisance."  2  Shearni.  & 
Redf.  Neg  ^  859.  See  2  Wood,  Rail wav  Lhw, 
§?^  271,  275;  llamden  v.  I^ew  Hircn  dk  A.  R. 
Co.  27  Conn.  158;  Com.  v.  Xashua  <fe  L.R.Corp. 

2  G»^av,  54;  Com.  v.  li'eio  Beiifoi^  Bridge 
P'oprs.  Id.  r>;^0;  Com.  v.  Erie  AN,  E  R.  Co. 
supra;  Wood,  Nuisances,  t^  750;  Palatka  A  L 
n  Co.  v.  state,  28  Fla.  546;  Eranstitle  A  T. 
n.  R.  ro  V.  Crist,  116  Ind.  446.  2  L.  R.  A. 
450;  Little  Miami  R.  Co.  v.  Greene  County 
Comrs.  81  Ohio  St.  338;  LouisHlle  A  N,  R.  Co. 
V.  State,  3  Head,  523,  76  Am.  Dec.  778;  2 
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Whart  Crlm.  L.  S  1476;  People  ▼.  Ifeto  York 
Cent.  ikH.  B.  B  Co.  74  N.  Y.  802;  Gear  v. 
Chicago,  C.  d  D.  B.  Co.  48  Iowa,  88;  JVort/e- 
4m  Cent.  B  Co,  y.  Com,  90  Pa.  800;  State  v. 
Vermont  Cent.  B  Co,2n  YU  108;  1  Bisbop, 
XoD-Gont.  L.  §  420;  Padueah  dh  E.  B.  Co.  v. 
Cbm.  80  Kj.  147»  10  Am.  &  Edj?.  R.  R.  Caa. 
mH:  Warren  B.  Co,  ▼.  JStaU,  20  N.  J.  L.  858; 
Sew  York  d  G.  L.  B  Co.  ▼.  8(ate,  60  N.  J.L. 
303. 

So,  it  being  a  public  naisaDce,  equity  has 
Jurisdiction.  True,  we  find  it  laid  down  that 
equity  has  not  jurisdiction  in  cases  of  public 
Duisance  where  a  complete  remedy  exists  at 
law;  but  so  laree  and  ^dely  used  is  this  Juris- 
diction in  public  nuisances  that  it  is  bard  to 
exclude  it  in  any  case,  and  the  statement  in  2 
Beach,  Mod.  Eq.  Jur.  g  748,  is  substantially 
correct  nowadays,  that,  "notwithstanding  the 
legal  remedies  for  a  public  nuisance,  equity 
will  interpose  by  inlunction  in  a  proper  case 
where  the  nuisance  Ib  of  a  permanent  charac- 
ter," as  in  this  case.  Here  the  remedy  needed 
bj  the  complainant  is  one  which  shall  judi- 
cially determine  whether  the  defendant  has 
complied  with  its  obligation  or  duty,  and,  if  it 
has  not,  then  to  abate  the  nuisance  by  requir- 
ing a  cessation  of  the  present  state,  and  the 
pmormance  of  the  company's  duty.  In  Mas- 
sachusetts it  has  been  held  that  a  town  may  go 
into  equity  to  test  whether  a  railroad  company 
has  performed  its  obligation  as  to  restoring  a 
load,  and  that,  as  incident,  there  may  be, 
upon  decree  in  its  favor,  a  mandatory  in- 
jonction  of  performance.  Such  was  this  case. 
The  court  had  jurisdiction  to  adjudicate  upon 
the  question  of  whether  the  comjMtny  had  ful- 
filled ita  obligation,  and,  if  not,  to  make  an 
order  that  it  do  so.  Really  as  is  said  in  8 
Com.  £q.  Jur.  §  1859,  it  is  in  no  sense  an  in- 
janctioD,  though  called  a  "mandatory  in- 
joDctioDy"  but  an  order  for  abatement  of  nui- 
sances. Courts  of  equity  exercise  a  very 
salutary  jurisdiction  in  matters  of  nuisance  to 
adjudge  the  question  of  nuisance  and  abate 
tbem.  The  remedy  by  mandamus  would  be 
likely  adequate,  but  is  more  formal,  and  not 
as  flexible,  as  that  in  equity.  In  mandamus 
the  judgment  would  be  final  and  inflexible, 
whereas  equity  possesses  a  capacity  to  modify 
its  order  to  suit  cbRuging  circumstances,  and  is, 
if  there  is  any  difference,  more  adequate  and 
complete  a  remedy  than  mandamus.  Keystone 
Bridge  Go.  v.  Summere,  13  W.  Va.  476,  holds 
that  equity  has  jurisdiction  to  prevent  public 
nuisance,  'though  it  does  not  pointedly  decide 
tlie  poiDt  here  mvolved. 

Not  without  force  may  it  be  said,  too,  that, 
as  the  company  asked  and  accepted  the  ordi- 
nance passed  by  the  council  with  the  condition 
that  it  would  restore  the  street,  it  became  its 
contract,  and  it  ou^ht  to  be  en  forced  under  the 
undisputed  jurisdiction  of  equitv  to  decree 
specific  performance,  as  the  work  concerned 
the  very  land  occupied  by  the  street.  Equity 
does  not  generally  enforce  performance  of 
merely  peftonal  contracts,— as  to  build  a  house 
or  other  work,  (Shepherd  v.  Groff,  «4  W.  Va. 
123,  8  Pom.  Eq  Jur.  ^  1841;)  but,  if  Any  un- 
dertaking should  be  so  enforced,  this  would 
seem  to  oe  one.  The  construction  of  a  house 
was  compelled  in  Birchett  v.  BoUing,  6  Munf. 

«>L.a  A. 


442.  It  has  been  held  that  where  a  right  of 
way  imposes  duties  and  obligations  on  a  rail- 
road company  it  raises  an  implied  undertakinff 
from  its  acceptance  that  the  con&pany  wiu 
comply,  and  specific  performance  will  be  de> 
creed  against  the  company.  Rorer,  Railroads, 
820,  citing  Gray  v.  Burlington  d  M.  B.  Co.  87 
Iowa,  119;  Baker  v.  Chicago,  Bl.  d  P.  B.  Co. 
57  Mo.  265.  and  other  cases.  In  this  case  was 
a  condition  in  the  ^rant  of  license  to  do  work 
on  the  land  occupied  bv  the  city  as  a  streets 
It  would  not  be  going  far  to  apply  the  same 
principle  here. 

The  contention  that  the  city  council  has  con- 
trol of  streets,  leaving  courts  without  Jurisdio- 
tion,  is  untenable.  Certainly  the  important 
functions  of  the  judiciary  would  not  be  ousted 
bv  the  municipal  powers  by  slight  implication. 
Those  powers  would  onlv  afford  cumulative 
remedies.  The  case  of  Cairo  d  V.  B.  Co.  v. 
PeopU,  92  m.  170,  was  under  a  statute  giving 
council  control  over  railroads  in  streets  of  the 
town,  and  likely  untenable  and  contrary  to 
reason  and  authority.  Opinion  in  Minneapo- 
lu  V.  St.  Paul,  M.  iSfM,B  Co,W  Minn.  181; 
People  V.  Neto  York  Cent.  A  K  B.  B  Co. 
74  N.  Y.  802;  Com.  v.  Nashua  A  L.  B  Corp.  2 
Gra^,  54.  Ko  acquiescence  will  bar  the  pub- 
lic right,  as  it  would  in  case  of  private  indi- 
viduals. The  nuisance  is  continuous.  North" 
em  Cent.  B.  Co.  v.  Baltimore,  21  Md.  98,  105. 

It  is  argued  that  the  city  ordinance  goes  be- 
yond its  power  in  requiring  sewers  and  othef 
things,  not  specified  by,  and  in  excess  of, 
those  required  by  clause  6,  §  50,  chap.  54, 
Code.  I  do  not  regard  the  point  material,  for 
the  reason  that  the  decree  commands  nothing 
to  be  done  by  the  companv  but  those  pertain- 
ing to  the  restoration  of  the  highway;  but,  as 
the  point  is  made,  I  shall  say  that,  while  that 
statute  gives  corporations  the  right  to  occupy 
highways,  yet  it  contains  a  proviso  that  before 
doing  so  they  must  either  obtain  the  consent  of 
the  authorities  having  control  or  jurisdiction 
of  the  same,  or  condemn  the  same.  For  what 
purpose  is  such  consent  required?  Is  the  coun- 
cil or  county  court  only  to  say  yes  or  no,  without 
power  to  impose  terms  required  by  the  exi- 
gencies or  circumstances  of  the  particular  case?- 
The  Maryland  court  of  appeals,  upon  a  similar 
statute,  held  that  the  right  to  give  or  withhold 
consent  necessarily  involved  the  right  of  pre- 
scribing terms  and  conditions  accompanying 
the  assent.  Northern  Central  B.  Co.  v.  Balti- 
more, supra.  The  opinion  cites  Mager  v. 
Grima,  49  U.  B.  8  How.  490,  12  L.  ed.  1168. 
And  the  distinguished  Julge  Dillon,  passing 
upon  a  similar  statute  of  Kansas,  held  that  (he 
city  could  impose  conditions  on  the  grant,  and. 
if  accepted  by  the  company,  they  are  binding 
on  the  parties;  and  that  where  the  assent  of  the 
citv  was  on  condition  that  the  company  build 
a  depot  in  a  certain  part  of  the  city,  and  pave 
a  street,  the  company  could    not  enjoy  the 

frant,  and  not  comply  with    the   condition. 
'acifie  B.  Co,  v.  Learenuorth,  1  Dill.  898. 
On  the  facts,  we  could  not  reverse  the  de- 
cree, since  the  evidence  confiicts.    The  case 
turns  on  the  evidence,  and  preponderates  in 
favor  of  the  decree. 
Decree  affirmed. 
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Damages  for  mental  distreos  caAnot  be 
recovered  for  fldlure  to  deliver  a  tele- 
Crram  promptly,  althougb  the  telegraph  com- 
pany was  adyiaed  that  «rreat  mental  suflerloff 
and  pain  would  result  from  such  failura^ 

(May  10, 180a.) 

APPEAL  by  plaintifif  from  a  judgment  of 
the  Circuit  Court  for  Pettis  Couoty  in  fa- 
vor of  defendant  in  an  action  brought  to 
recover  damages  for  the  failure  to  promptly 
transmit  and  deliver  a  telegraph  message.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 
-  i/r.  William  S.  Shirk,  for  appellant: 

Defendant  contracted  to  transmit  and  deliver 
the  message  promptly;  it  was  a  message  for  the 
benefit  of  the  addressee;  it  failed  to  comply 
with  its  contract,  and  it  is  liable:  Firiit,  for  the 
amount  paid  for  its  transmission;  sud,  second, 
for  any  mental  pain,  agony,  and  distress  caused 
'by  its  failure,  as  an  element  of  actual  dam- 
ages. 

It  was  advised  fully  b^  the  contents  of  the 
telegram,  that  mental  pain  and  anguish  would 
naturally  follow  a  failure  to  transmit  and  de- 
liver promptly,  and  it  contracted  with  that 
matter  in  view,  and  is  liable  in  damages  for 
causing  such  mental  agony  and  distress,  as  an 
element  and  part  of  actual  damages  sutlered 
by  him  for  whose  benefit  the  message  was 
sent 

Shearm.  &  Redf.  Neg.  g  756;  1  Sedffw.  Dam- 
ages, 8th  ed.  §§  45-47;  J^ttiart  v.  Western  U, 
Til^.  Go.  66  Tex.  580,  59  Am.  Rep.  %2S;  West- 
ern L\  Tdeg.  Oo,  v.  Nations  82  Tex.  589;  Qulf, 
C.  db  S,  b\  Teleg.  Co,  v.  Richardson,  79  Tex. 
.649;  Western  U,  Teleg.  Co.  v.  Adams,  6  L.  R. 
A.  844,  75  Tex.  531;  Western  U,  Teleg.  Co,  v. 
Simpson,  73  Tex.  4'22;  Potts  v.  Western  U, 
TeUg.  Co.  82  Tex.  545;  Wadsworth  v.  Western 
U.  Teleg.  Co.  86  Tenn.  695;  Western  U.  Teleg, 
Co.  V,  Fatman,  73  Ga.  286,  54  Am.  Rep.  877; 
Western  U.  Tdeg,  Co,  v.  Reynolds,  77  Va.  173. 
46  Am.  Rep.  715;  Western  U.  Teleg.  Co.  v.  Hen- 
derson, 89  Ala.  510;  Beasleyv.  WesteimC  Teleg, 
Co.  89  Fed.  Rep.  181;  Young  y.  Western  0.  Teleg. 
Co,  9  L.  R.  A.  669,  107  N.  C.  370;  Thompson 
V.  Western  U.  Teleg,  Co,  107  N.  C.  449;  Reese 
V.  Western  U.  Teleg.  Co.  7  L.  R.  A.  583,  123 
Ind.  294;  Chapman  v.  Western  U,  Teleg,  Co. 
12  Ky.  L.  Rep.  265. 

Mental  anguish  and  pain  are  held  to  be 
proper  elements  of  damages  in  the  following 
actions: 


Breach  of  promise  of  marriage — 

Bird  V.  Thompson,  96  Mo.  424;  Burnham  v. 
ComweU,  68  Am.   Dec  545,  and  authorities 
cited  in  note. 

Assault  and  battery — 

West  V.  ForreH,  22  Mo.  844;  Craker  ▼.  Chi- 
eago  db  N.  W.  R.  Co,  86  Wis.  667. 

Actions  for  malicious  prosecution — 

Fishery.  Hamilton,  49  Ind.  841. 

False  imprisonment — 

Stetoart  v.  Maddox,  68  Ind.  51. 

Illegal  issue  of  an  attachment — 

Byrne  v.  Gardner,  88  La.  Ann.  6. 

For  libel  and  slander — 

TentfiUiger  y.  Wands,  17  N.  Y.  64.  72  Anu 
Dec.  420. 

Forcible  abduction  of.  daughter — 

McOee  v.  HoUand,  27  N.  J.  L.  8a 

Enticing  away  a  daughter— 

StovDS  V.  Heyitood,  7  Allen,  118. 

And  for  seduction — 

Weaver  v.  Baehert,  44  Am.  Dec.  178,  and  an 
thorities  collected  in  note. 

Then  why  nut  in  cases  of  this  kind? 

Wadsworth  v.  Western  U,  Teleg,  Co.  86  Tenn» 
696. 

A  telegraph  company  is  bound  to  take  no- 
tice,  from  the  contents  of  a  telegram  delivered 
to  them,  whether  it  concerns  a  near  relative^ 
and  is  important,  and  that  a  failure  to  transmit 
and  deliver  it  would  naturally  cause  mental 
pain,  anxiety,  and  distress. 

Western  U,  Teleg.  Co.  v.  Adams,  6  L.  R.  A« 
844,  76  Tex.  631;  WesUrn  U.  Tdeg.  Go.  v. 
Moore,  76  Tex.  «6;  Mowry  v.  Western  U.  Teleg. 
Co.  61  Hun,  126;  Pepper  v.  Western  U.  Teieg. 
Co.  4  L.  R.  A.  660,  87  Tenn.  664. 

The  addressee,  for  whose  benefit  the  tele- 
gram was  sent,  may  recover,  particularly  if  be 
has  repaid  the  sender  the  price  of  transmission. 
Wa^istMTth  V.  Western  U.  Teleg,  Co.  supra; 
West  V.  Western  U,  Teleg.  Co.  39  Kan.  98; 
Market  v.  Western  U.  Teleg,  Co,  19  Mo.  App. 
80. 

Mr.  Georffe  H.  Fearons,  with  Messrs, 
Karnes*  Holmes  Sk  KrauthofT  and 
Charles  E.  Teater»  for  defendant  in  er- 
ror: 

Unless  the  right  of  action  existed  when  the 
damage  was  done,  the  addressee  cannot  after- 
wards acquire  such  right  by  declaring  the 
sender  to  have  been  his  agent  and  by  refund- 
ingto  him  the  cost  of  the  message 

Western  U,  Teleg,  Co,  ▼.  Adams,  6  L.  R.  A. 
844.  75  Tex.  531,  636. 

Mere  "men  taUuffering  or  sickness,  supposed 
to  be  caused  by  the  speaking  of  words  not  ac> 
tionable  in  themselves,  would  not  be  special 
damage  to  support  an  action." 

Lynch  V.  Knight,  9  H.  L.  Cas.  577;  Hamlin 
V.  Great  Northern  R,  Co.  1  Hurlst.  &  N.  408; 
Hobbs  V.  London  cfe  3.  W,  R.  Co.  L.  R.  10  Q. 
B.  Ill;  Wood's  Mayne,  Damages,  pp.  74,  76. 


Nora.— The  prior  declsioos  on  the  question  of 
damages  for  mental  distress  caused  by  failure  to 
deliver  a  telegram  promptly  are  too  fully  reviewed 
In  the  above  case  to  require  anything  further  by 
way  of  annotation.  See  alao«  on  the  same  subject. 
Chapman  v.  Western  U.  Teleg.  Co.  17  Li  E.  A.  430, 

20L.aA. 


88  G a.  763;  Western  U.  Teleg.  Co.  v.  Brown,  8  L.  B» 
A.  766,  line*  note,  71  Tex.  T28;  Reese  v.  Western  XL, 
Telog.  Co.  7  L.  H.  A.68%  and  note,  1S3  Ind.  2H;  Younir 
V.  Western  U.  Teleg.  Co.  9  L.  K.  A.  669,  and  note, 
107  N.  C.  870;  Western  U,  Teleg.  Oo.  v.  Bogeca.  IS 
L.  R.  A.  830,  and  note,  66  Miai.  748. 
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Mental  sofPering  aloDe,  uncoonected  with 
aoy  other  injury  to  the  person,  will  not  sup- 
port an  action. 

8  Suth.  Damages,  715;  12  Cent  L.  J.  687; 
Tri^  V.  8t,  Lauu,  K,  C,  dh  N.  R.  Co,  74  Mo. 
147,  41  Am.  Rep.  805;  Bi/nah  y.  miwM  Cent, 
B.  Ca.fiS  Miss.  14;  Johnson  ▼.  Wells,  Fargo  A 
Co.  6  Nev.  224,  8  Am.  Rep.  245;  Wyman  y. 
Leamtt,  71  Me.  227,  86  Am.  Rep.  803;  Bovee 
y.  XkLnniUe,  58  Vu  188;  Canning  y.  Williams- 
iown^  1  Cusb.  451;  Walsh  y.  Chicago^  M.  d 
St.  P,  B,  Co.  42  Wis.  28,  29,  24  Am.  Rep.  876; 
Paine  y.  Chicago,  R,  L  cfe"  P,  B,  Co.  45  Iowa, 
4^69:  Indianavdis  db  St.  L,  R.  Co.  y.  Stables, 
62  IlL  818;  Freesev.  Tripp,  70  111.  496;  JoeJiY. 
Dankwardt,  85  111.  831;  Salina  y.  Trosper,  27 
Kan.  544;  Cowden  y.  WrighU  24  Wend.  429, 85 
Am.  Dec.  688:  Covington  Street  B.  Co.  v.  Pack- 
er, 9  Bnsh,  455,  15  Am.  Rep.  725;  Keyes  y. 
Minneapolis  d  St,  L.  B.  Co.  86  Minn.  290; 
Clinton  y.  lAxning,  61  Mich.  855;  Hunt  y.  Wot- 
tan,  T.  Raym.  259;  Plemington  y.  Smithers, 
2  Car.  &  P.  292;  Kennon  y.  Gilmer,  181  TJ.  8. 
22,  26,  88  L.  ed.  110,  112;  2Greenl.  Ev.  §267; 
2  Wood.  Railways,  pp.  1288,  1289;  1  Harris, 
Damages  by  Corporations,  §  228;  Pierce,  Rail- 
roads, ed.  1881,  802. 

The  rule  was  declared  to  be  in  full  force 
and  applied  in  an  action  against  a  railroad 
^x>mpany  in  a  yery  recent  case, in  which  the  con- 
currence of  Ifr.  Chief  Jtistiee  Fuller  was  had. 

WOeax  y.  Biehmond  ±  D.  B,  Co.  52  Fed. 
Rep.  264, 267. 

The  same  rule  preyails  where  damages  are 
<daimed  for  mere  mental  effects,  such  as  fright, 
annoyance,  and  the  like. 

Swing  y.  PitUimrg,  C  C.  &8t.L.R  Co.  14 
I^  R  A.  666,  147  Pa.  40;  Atchison,  T.  A  8.  F. 
B.Co.  V.  McGinnis,  46  Kan.  l(^\Victorian  B, 
Comrs.  Y.Goultas,  L.  R.18  App.  Cas.  222;  Otcen 
T.  Bsnman,  1  Watts  &  8.  548,  87  Am.  Dec. 
481;  Sparhntok  y.  Union  Pass.  Co.  54  Pa.  401; 
Teifer  v.  Northern  A  (V.  80  N.  J.  L.  188. 

In  this  state  the  doctrine  of  mere  compensa- 
tion has  been  strictly  adhered  to. 

MeQowan  y.  St,  Louis  Ore  db  8.  Co.  109 
Mo.  518;  Cochran V,  Peoples  B,  Co,  (Mo)  Dec. 
81,  1892;  Joiee  y.  Branson,  78  Mo.  28;  UartzeU 
V.  Orumh,  90  Mo.  629;  Parsons  y.  Missouri 
Pae.  R,  Co,  94  Mo.  286;  Milwaukee  d  St.  P.  R 
Co.  y.  Arms,  91  U.  8.  489,  492,  28  L.  ed.  874, 
876. 

Until  recently  these  rules  were  unfyersally 
•deemed  to  govern  actions  against  telegraph 
companies  as  well  as  those  against  others. 

Candee  y.  Western  U,  Teleg.  Co.  84  Wis.  471, 
17  Am.  Rep.  452;  Gray,  Communication  by 
Telegraph,  p.  147;  Western  U.  Teleg.  Co,  y. 
Hamilton,  50  Ind.  181;  Logan  y.  Western  U. 
Teleg,  Co.  84  111.  468;  BusseU  y.  Western  U. 
Teleg,  Co.  8  Dak.  9i6;Westy.  Western  U.  Teleg. 
Co.  89  Kan.  98. 

Under  these  authorities  it  had  become  a 
"well-known  general  rule"  that  such  damages 
were  not  recoverable,  and  in  Missouri  the  mat- 
ter was  undertaken  to  be  regulated  by  a  penal- 
ty statute. 

Burnett  y.  Western  U.  Teleg.*  Co.  89  Mo. 
App.  699. 

The  iirstcase  to  make  an  exception  was  that 
of  So  Belle  y.  Wettem  U.  Teteg.  Co,  55  Tex. 
806.  40  Am.  Rep.  S05.  decided  by  the  Texas 
Commission  of  Appeals  in  1881. 

^L.R.A. 


The  question  next  came  before  the  supreme 
court  of  Texas  in  1888. 

The  So  Belle  Case  was  practically  overruled. 

Qulf,  C,  df  S.  F.  R  Co.  y.  Levy,  59  Tex. 
568,  46  Am.  Rep.  278. 

In  1886  the  question  arose  again.  It  was 
held  that  as  the  plaiDtifT  was  damaged  to  the 
extent  of  fifty  cents,  the  price  paid  for  the 
transmission  of  the  telegram,  damages  to  that 
amount  had  been  sustained,  and  thereby  the 
foundation  laid  to  recover  other  elements,  in- 
cluding injury  to  the  feelings. 

Stuart  V.  Western  U.  Teleg.  Co.  66  Tex.  580, 
59  Am.  Rep.  623. 

The  result  of  this  decision  has  been  a  most 
bountiful  crop  of  mental  anguish  cases. 

Western  U.  Teleg.  Co.  v.  Cooper,  1  L.  R.  A. 
728,  71  Tex.  507;  Western  U,  Teleg,  Co.  v. 
Brown,  2  L.  R.  A.  766,  71  Tex.  723;  Western 
U.  Teleg.  Co.  t.  Simpson,  73  Tex.  422;  BotoeU 
y.  Western  U,  Teleg.  Co.  75  Tex.  26;  Western 
U,  TeUg.  Co.  y.  Adams,  6  L.  R  A.  844.  75 
Tox.  531;  Western  U.  TeUg.  Co.  y.  Kirkpat- 
rick,  76  Tex.  217;  Western  U.  Teleg.  Go,  y. 
Bosentreter,  80  Tex.  406;  Hale  y.  Bonner,  14 
L.  R.  A.  836,  82  Tex.  33. 

The  correctness  of  these  cases  has  been  de- 
nied and  the  fallacies  of  their  reasoning  care- 
fully pointed  out 

Chase  y.  Western  U.  Teleg,  Ci?.  10  L.  R.  A. 
464,  44  Fed.  Rep.  554;  Crawson  y.  Western  U. 
TOeg.  Co.  47  Fed.  Rep.  544;  WesUrn  U.  Teleg, 
Co,  y.  Bogers,  18  L.  R  A.  859,  68  Miss.  748; 
Chapman  v.  Western  U,  Teleg,  Co.  17  L.  R.  A. 
430,  88  Ga.  768;  RusseU  y.  Watem  U.  Teleg, 
Co.  8  Dak.  815;  West  v.  Western  U.  Teleg.  Co.  89 
Kan.'98;  WestemU. Teleg,  Co.  v.  HaU,  184  U.  8. 
444,  81 L.  ed.  479,  and  cases  cited;  H&ward  y. 
^iUwea  d  B.  Mfg.  Co.  189  U.  8.  199, 206,  207. 
35  L.  ed.  147,  150;  Cahn  v.  Western  U.  Teleg, 
Co.  2  U.  8.  App.  24.  48  Fed.  Rep.  810;  Western 
U.  Teleg.  Co.  v.  Bogers,  18  L.  R  A.  859,  68 
Miss.  748. 

In  the  Georgia  case,  the  court  ^ve  its  ap- 
proval to  the  able  dissenting  opinion  of  Lur- 
ton,  J.,  in  WadsworthY.  Western  U.  Teleg.  Co. 
86  Tenn.  569;  Johnson  v.  Bradstreet  Co.  87 
Ga.  79. 

The  question  is.  Which  of  these  conflicting 
lines  of  authority  is  to  be  adopted  by  this  courtr 

Chancellor  Kent  has  preserved  to  us  Lord 
Kenyon's  sage  reflection:  "It  is  my  wish  and 
my  comfort  to  stand  super  antiquas  tias.  I 
cannot  legislate,  but  by  my  industry  I  can 
discover  what  my  predecessors  have  done,  and 
I  will  tread  in  their  footsteps;"  and  the  wise 
remark  of  another  that  '^variety  of  judgments 
and  novelty  of  opinions  are  the  two  plagues  of 
a  commonwealth." 

1  Kent.  Com.  *477,  490;  Co.  Litt.  2826, 
§485. 

The  following  list  will  show  the  extent  to 
which  recoveries  have  been  had  under  the 
Texas  rule: 

Stuart  Y.  Western' XJ.  Teleg.  Co,  66  Tex. 
580,59  Am.  Rep. 623,— $2,500:  Western  U.  Teleg. 
Go.  V.  Cooper,  1  L.  R.  A.  728,  71  Tex.  507,— 
%2.(iX)fy\WesternU.Teleg.  Co.  Y.Broesehe,!^  Tex. 
654.— $1,168;  WestemU.  Teleg.  Co.  v.  Simpson, 
78  Tex.  422,— $1,000;  Western  U.  Teleg.  Go.  y. 
Adams,  6  L.  R  A.  844,  75  Tex.  581,— $2,000. - 
40;  Western  U.  Teleg.  Co.  v.  Feegles,  75  Tex. 
587,— $1,500;   Western  U.  Tdeg.  Co.  y.  Moore^ 


174 


HiaaouRi  Sufbbmb  Coubt. 


Mat» 


76  Tex.  66,— $2,000;  Qulf,  C.  d  8.  F.  Teleg. 
Co,  ▼.  Richardson,  79  Tex.  649,— 11,000;  West- 
ern V.  Teleg.  Co.  ▼.  Boeentreter,  80  Tex.  406, 
—$1,000;  WeeUm  U.  Teleg,  Co.  v.  Jones,  81 
Tex.  271.— $1,292;  WeOem  U.  Teleg.  Co.  t. 
Lydon,  82  Tex.  868.— $2,000;  Western  XT. 
Teleg,  Co.  y.  Bovghton,  16  L.  R  A.  129,  82 
Tex.  561,— $4,R00.25,  Bet  aside  as  excessive; 
Western  U,  Tdeg,  Co,  v.  Beringer,  84  Tex.  88,— 
$1,475;  Western  U.  Teleg.  Go.  t.  Carter  (Tex.) 
Oct.  14,  1892,— $1,020.25;  TT^'ftomCr.  Teleg.  Ch. 
▼.  Eeans  (Tex.)  ^ov.  1,  1892,— $5,000.  set 
aside  as  excessive;  Western  U.  Tdeg.  Co.  v. 
Finer  (Tex.)  Nov.  1,  1892,— $4,760,  set  aside 
as  excessive;  Thompson  v.  Western  U,  Teleg, 
Co.  106  N.  0.  549,— $8,000. 

No  stronger  showing  could  be  made  in  sup- 
port of  the  argument  against  a  rule  permitting 
these  results. 

"The  opportunity  to  run  into  wild  and  ex- 
cessive verdicts  would  be  allowed  if  the  rule 
was  as  contended  by  plaintifT.  The  standard 
would  be  too  vague  and  uncertain  to  be  estab- 
lished as  a  rule  of  law  for  the  admeasurement 
of  the  rights  of  parties.  Misera  e§t  servitus 
ubijtLs  est  vagum  autineertum," 

Munro  v.  Pacific  Coast  Dredging  AE.  Co. 
84  Cal.  515;  Louisville  AIf.R.Co.  v.  Stacker, 
86  Tenn.  848.  See  also  AUsop  v.  AlUnp,  5 
Hurlst.  &  N.  584;  Johnson  v.  WeUs,  Fargo  d 
Co.  6  Nev.  224,  8  Am.  Rep.  246. 

Actions  for  breach  of  oromlse  of  marriage 
present  "striking  excepnons  to  the  general 
rules"  governing  the  measurement  of  damages. 

Hamlin  v.  Great  Northern  R.  Co,  1  Hurlst. 
&  N.  406:  CoUinM  v.  Mack,  81  Ark.  684:  AUen 
V.  Baker,  86  N.  C.  91,  41  Am.  Rep.  444;  2 
6edgw.  Damages.  8th  ed.  §  687. 

The  doctrine  oi  exemplary  damages  wUl  not 
permit  mental  anguish  to  be  made  the  basis  of 
A  recovery. 

Cleveland  dt  P.  R  Co,  v.  Rowan,  66  Pa.  400; 
Southern  Cotton  Press  db  Mfg.  Co,  v.  Bradley, 
52  Tex.  587. 

The  Texas  cases  all  proceed  upon  the  idea 
that  the  action  is  for  a  breach  of  contract;  yet 
in  two  railroad  cases,  recently  decided,  it  is 
perfectlv  plain,  comparing  one  case  with  the 
other,  that  the  court  does  not  believe  that  a 
judgment  for  compensation  for  wounded  feel- 
ings can  be  based  upon  a  breach  of  contract. 

Galveston,  H.  db  S.  A.  R.  Co.  v.  Roemer 
(Tex.)  Oct.  26, 1892;  International  dbG.N.R. 
Co.  V.  Camj^l  (Tex.)  Nov.  30, 1893. 

Neither  m  an  action  of  tort,  nor  in  one  of 
contract,  can  a  party  recover  damages  for  men- 
tal anguish  alone. 

Gray,  Communication  by  Telegraph,  p.  147. 

And  the  right  of  action  for  failure  to  per- 
form this  dut^  may  inure  to  the  addressee  in 
certain  cases,  %.  e.,  where  the  sender  made  the 
contract  with  the  company  for  the  latter's 
benefit. 

Western  U.  Teleg.  Co,  v.  Henderson,  89  Ala. 
510;  Thompson  Y.  Western  U,  Teleg,  Go.  106  N. 
C.  549;  Western  U.  Teleg.  Co.  v.  Fatman,  78 
Ga.  285,  54  Am.  Rep.  877;  West  v.  Western  XT. 
Teleg.  Co.  89  Ean.  98;  2  Bhearm.  &  Redf. 
Neg.  §  548. 

A  right  of  action  in  the  addressee  for  delay 
in  delivery  cannot  be  sustained  upon  any  other 
theory. 

Whart.  Neg.  2d  ed.  §§  766,  757;  Western  U. 
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TOeg.  Co.  v.  Wilson,  98  Ala.  82;  Gray,  Com- 
munication by  Teleirraph,  pp.117, 118;  Dioey„ 
Parties,  2d  Am.  ed.  pp.  94,  96. 

Even  the  originators  of  the  mental  anguish 
theory  declare  that,  under  this  rule  and  the 
facts  of  this  case,  the  plaintiff  is  without  a 
right  of  action  against  the  defendaut  for  mere 
mental  anguish. 

2  Shearm.  &  Redf.  Neg.  $  746;  Gulf,  C.  <ft 
8.  F.  R  Co.  V.  Levy,  59  Tex.  568.  49  Am. 
Rep.  278. 

Ganit,  P.  J,,  delivered  the  opinion  of 
the  court : 

This  is  an  action  for  damages  for  the  neg- 
lii^ence  of  defendant  in  failing  to  deliver  to 
plaintiff  the  following  telegraphic  message 
sent  to  him  by  his  wife:  "Sedalia,  Mo. 
Dec.  18,  1889.  To  Matt  Connell.  Soldiers' 
Home,  Leavenworth,  Kansas:  Your  child 
is  dving.  Mary."  The  plaintiff  alleged 
that  his  wife  paid  the  customarv  charge,  fifty 
cents,  for  its  transmission,  and  that  he  had 
refunded  that  sum  to  her.  Plaintiff  then  al- 
leges that  his  child  died  on  the  24th  day  of 
December,  1889,  **and  that  if  said  message 
had  been  transmitted  and  delivered  with  any 
degree  of  diligence  or  promptness  whatever, 
he  would  have  been  able  to  be  i^resent  with 
his  said  child  during  its  last  sickness,  and 
at  its  death,  and  that  by  reason  of  the  great 
negligence  and  carelessness  of  defendant  in 
failing  to  deliver  said  message,  and  of  hia 
being  thereby  deprived  of  being  with  his 
said  child  during  Its  last  sickness,  and  at  ita 
death,  he  lost,  not  only  the  fifty  cents  paid 
for  sending  said  message,  but  also  suffered 
great  anguish  and  pain  of  mind  and  body, 
and  was  physically  and  mentally  prostrated 
when  he  learned  that  his  child  had  died,  and 
been  b^ried,  without  knowledge  on  his  part 
of  its  sickness  and  death. "  He  alleges  that 
he  was  an  inmate  of  the  soldiers*  home  from 
December  18,  1889,  continuously,  till  Feb- 
ruary 21,  1890,  and  b^  the  slightest  diligence 
he  could  have  been  K>und.  He  alleges,  fur- 
ther, that  he  is  damaged  in  the  sum  of 
$5,()00,  for  which  he  pra^s  judgment.  On 
motion  of  defendant  the  circuit  court  struck 
out  of  the  petition  the  words,  ^'but  also  suf- 
fered great  anguish  and  pain  of  mind  and 
body,  and  wasphvsicallyand  mentally  pros- 
trated, when  he  learned  that  his  child  had 
died,  and  had  been  buried,  without  knowl- 
edge on  his  part  of  its  sickness  and  death.  '^ 
This  left  the  action  pending  for  the  fifty 
cents  only,  and,  plaintiff  declining  to  amend, 
the  court  sustained  another  motion  to  dismiss 
for  want  of  jurisdiction  of  the  subject-mat- 
ter of  the  action. 

The  sole  question  discussed  by  the  appel- 
lant in  this  case  is  this :  **  Where  a  tclegiapb 
company  is  advised  by  the  contents  of  a 
message  that  great  mental  suffering  and  pain 
will  naturally  result  from  its  neglect  to 
transmit  and  deliver  the  message  promptly, 
can  damages  be  recovered  by  the  sendee  for 
such  mental  agony  and  distress,  caused  by  a 
failure  to  promptly  transmit  and  deliver ?** 
The  proposition,  it  will  be  observed,  relates 
simply  to  damages  arisinir  from  a  breach  of 
contract.  Prior  to  this  time  there  had  been 
but  one  opinion  expressed  in  the  decisions  of 
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this  court,  and  that  is  clearly  adverse  to  the 
oontention  of  the  appellant,  and  this  is  not 
questioned  by  the  able  counsel  who  represents 
the  appellant ;  but  he  urges  that,  inasmuch 
■8  telegraphy  is  of  comparatively  recent  or- 
igin, we  should,  in  view  of  the  function  it 
performs,  make  an  exception  in  the  construc- 
tion of  the  contracts  made  by  those  engaged 
in  it.  and  the  damages  which  flow  from  a 
breach  thereof.  That  an  action  for  mental 
angaish,  disconnected  with  physical  injuir, 
for  the  breach  of  a  contract,  could  not  be 
maintained  at  common  law,  with  the  single 
exception  of  the  breach  of  a  marriage  contract, 
we  think,  is  abundantly  established.  Woods 
Mayne,  Damages,  75;  Lynch  v.  Knight,  9 
H.  Ja.  Gas.  577;  Walsh  y.  Ohieaoo,  M.  d 
£».  r.  R.  Co.  42  Wis.  28,  24  Am.  Bep.  876 ; 
Wyman  y.  Leaeitt,  71  Me.  227,  86  Am.  Rep. 
803.  The  subject  came  under  Tiew  in  this 
court  in  Trigg  ▼.  8t,  Louis,  K.  0,  d  N,  B, 
Co.  74  Mo.  147,  41  Am.  Rep.  805.  In  that 
case  a  lady,  with  two  little  children,  was 
carried  beyond  the  station  to  wbich  she  was 
trareling.  It  was  not  claimed  that  any  in- 
dignity was  offered,  or  that  she  suffered  per- 
sonal injury.  The  trial  court  instructed  that 
the  Jury  might  award  her  damages  for  the 
anxiety  and^suspense  of  mind  suffered  in 
consequence  of  the  delay  in  reaching  her  des- 
tination. This  court,  in  reversing  the  cause, 
nid  :  ""The  instruction  as  to  the  measure  of 
damages  was  erroneous.  Neither  the  anxiety 
and  suspense  of  mind  suffered  by  the  plain- 
tiff in  consequence  of  the  delay,  nor  tne  ef- 
iecX  Mpan  her  health,  nor  the  danger  to  which 
she  was  exposed  in  consequence  of  the  train 
being  stopoed  an  insufficient  length  of  time, 
were  proper  elements  of  damage  in  this  case, 
as  no  personal  injury  was  received  by  the 
plaintiff,  and  no  circumstances  of  agfrava- 
tioD  attended  the  wrongful  act  complained 
of.  If  the  anxiety  and  suspense  of  mind 
suffered  by  the  plaintiff  in  consequence  of 
the  delay  in  this  case  is  a  ground  of  recovery, 
similar  suspense  and  anxiety  of  mind  would 
be  an  equally  ^od  ground  of  recovery  in  a 
case  where  a  railroad  train  should  wrongfully 
stop  to  take  on  a  passenger.  **  The  general 
rule  is  that  "pain  of  mind,  when  connected 
with  bodily  injury,  is  the  subject  of  dam- 
ages ;  but  it  must  be  so  connected  in  order  to 
be  included  in  the  estimate,  unless  the  injury 
is  accompanied  by  circumstances  of  malice, 
insult,  or  inhumanity,  "—citing  Pierce,  Rail- 
roads (1881)  802;  Indianapolis,  B.  A  TF.  R. 
Co.  y.  Bimey,  71  111.  891.  The  authority 
of  this  case  has  never  been  questioned  by  the 
courts  of  this  state,  to  our  knowledge.  The 
rule  announced  is  in  strict  harmony  with  that 
of  the  courts  of  last  resort  in  our  sister  states, 
until,  in  1881,  the  supreme  court  of  Texas, 
in  8o  ReUe  y.  Western  U,  Teleg.  Co. ,  55  Tex. 
806,  40  Am.  Rep.  805,  announced  the  doc- 
trine that  the  senaer  of  a  social  telegram  could 
recoyer  for  the  mental  anguish  caused  by 
delay  in  its  delivery.  The  authorities  relied 
upon  by  the  supreme  court  of  Texas  were 
actions  for  physical  injuries,  in  which  the 
mental  agouy  formed  an  inseparable  part,— a 
doctrine  never  questioned  in  this  state  since 
Porter  y.  Hannibal  <k  St.  J.  R.  Co.,  71  Mo. 
66,  86  Am.  Rep.  454.    The  learned  commis- 
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sioner  who  prepared  the  opinion  did  quote  a 
sueeestion  of  the  authors  of  Shearman  cs  Red- 
fleid  on  Negligence,  to  the  effect  that  they 
thought  such  an  action  ought  to  lie,  but  they 
did  not  claim  that  any  court  in  this  country 
or  England  had  previously  sustain^  their 
view.  The  Texas  case  has  been  followed  in 
that  state  in  a  great  number  of  cases,  and 
has  been  adopted  in  Indiana,  North  Carolina, 
Kentucky,  Alabama,  and  Tennessee.  On  tho 
other  hand,  this  new  departure  has  been 
vigorously  assailed  and  denied  by  the  su- 
preme courts  of  Mississippi,  Georeia,  Kan- 
sas, and  in  Dakota,  and  in  a  most  luminous 
dissenting  opinion  by  Jttdge  Lurton,  of  the 
supreme  court  of  Tennessee,  now  judge  of 
the  United  States  circuit  court  for  the  sixth 
circuit,  in  which  Folkes,  J.,  concurred.  The 
majority  of  the  supreme  court  of  Tennessee 
do  not  go  to  the  length  contended  for  by  the 
appellant  here.  The  majority  lay  great 
stress  upon  the  fact  that  by  yirtue  or  a  stat- 
ute in  Tennessee  a  cause  of  action  is  given  to 
the  aggrieved  party  for  damages.  Hence 
they  argue  that,  as  the  party  has  the  right  to 
some  damages  by  yirtue  of  the  statute,  they 
conclude  they  may  add  the  an^ish  of  mind 
as  an  element.  It  is  impossible  to  escape 
the  feeling  that  the  very  able  ludges  were 
resorting  to  a  fiction  to  justify  them  in  sup- 
porting the  action.  The  case  of  8o  Relle  v. 
Western  U.  TeUg.  Co.,  55  Tex.  810,  40  Am. 
Rep.  805,  has  been  nowhere  more  flatly  re- 

fmdiated  than  by  the  supreme  court  of  Texas 
tself,  in  Qulf,  C.  A  8.  F.  R.  Co.  v.  Levy, 
59  Tex.  568,  46  Am.  Rep.  278.  Judge  Stay- 
ton,  in  an  able  and  lucid  discussion  of  the 
authorities,  demonstrates  *'that  the  cases  in 
which  damages  have  been  allowed  for  mental 
distress  .  .  .  was  the  incident  to  a  bodily 
injury  suffered  by  the  distressed  person,  or 
cases  of  injury  to  reputation  or  property,  in 
which  pecuniary  damage  was  shown,  or  the 
act  such  that  the  law  presumes  some  damage, 
however  sli^rht,  from  the  act  complained  of. 
They  are  not  cases  in  which  the  bodily  in- 
jury or  wrong  was  suffered  by  one  person, 
and  the  mental  distress  by  another.^  The 
reasoning  of  the  supreme  court  of  Tennes- 
see—that, because  the  code  gave  an  action 
for  some  damages,  that  opened  the  wajr  to 
add  damages  for  mental  distress — is,  we 
think,  at  complete  variance  with  our  own 
decisions.  In  this  state  we  have  a  damage 
act  which  gives  a  ri^ht  of  action  where  death 
has  result^,  and  similar  statutes  exist  in 
most  of  the  states.  The  construction  placed 
upon  these  statutes  has  been  that  no  relative, 
save  those  named  in  the  statute,  can  recover 
at  all,  and  no  recovery  as  a  solatium  for 
mental  suffering  is  allowed,  where  not  ex- 
pressly given  by  the  statute.  Field,  Dam- 
ages, 498 ;  Forter  v.  Hannibal  cfc  St.  J.  R. 
Co.  71  Mo.  66,  86  Am.  Rep.  454;  Parsone 
-7.  Missouri  Pae.  R.  Co.  94  Mo.  286;  Sehaub 
v.  Hannibal  d  St.  J.  R.  Co.  106  Mo.  74. 
But  it  is  said  damages  for  injury  to  the 
feelings  have  always  been  allowed  in  actions 
founded  upon  a  breach  of  promise  to  marry, 
and  this  is  true  in  this  as  in  other  states. 
Wilbur  V.  Johnson,  58  Mo.  600;  Bird  v. 
Thompson,  96  Mo.  424.  .  But  it  has  always 
been  regarded  as  an  exception  to  the  rule. 
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In  this  action,  plaintiff's  pecuniary^  lods 
forms  an  important  element.  Tiie  action  is 
of  common-law  origin,  and  at  common-law 
the  husband,  on  mi|rriage,  became  liable  for 
the  wife's  debts,  and  for  support  in  a  manner 
and  style  commensurate  with  his  own  social 
standing,  and  evidence  of  his  station  in  life 
and  financial  condition  has  always  been  ad- 
mitted. Wilbur  y.  JohnsoUy  iwpm.  As  was 
well  said  by  Cooper,  «/.,  in  Western  U.  Teleg. 
Oo.  y.  BogtTS,  68  Miss.  748,  13  L.  R.  A.  859 : 
''This  action,  though  in  form  one  for  the 
breach  of  contract,  partakes  in  several  feat- 
ures of  the  characteristics  of  an  action  for 
willful  tort;  and,  though  the  damages  re- 
coverable by  the  plaintiff  for  mental  suffer- 
ing are  spoken  of  as  'compensatory,'  the 
fervent  language  of  the  courts  indicates  how 
shadowy  is  the  line  that  separates  it  from 
those  strictly  punitory.**  Harrison  v.  Swijt, 
18  Allen,  144 ;  Kurtz  v.  P^ank,  76  Ind.  595, 
40  Am.  Rep.  275 ;  Thorn  v.  Knapp,  42  N. 
Y.  475,  1  Am.  Rep.  561 ;  Coryell  v.  Colbaugh, 
1  N.  J.  L.  77,  1  Am.  Dec.  192.  "Especially 
those  cases  in  which  evidence  of  seduction 
is  admitted  to  ascertain  the  damages.  So 
much,  indeed,  does  the  motive  of  the^defend- 
ant  enter  into  the  question  of  damages,  that 
in  Johnson  v.  Jenkins,  24  N.  Y.  252,  the  de- 
fendant was  permitted  to  give  in  evidence, 
in  mitigation  of.  damages,  the  fact  that  he 
refused  to  consummate  the  marriage  because 
of  the  settled  opposition  of  his  mother,  who 
was  in  infirm  health.** 

These  considerations  sufficiently  indicate 
the  reasons  that  actuated  the  courts  to  make 
this  exception.  Few  precedents  for  this  ac- 
tion will  be  found  where  the  defendant  was 
impecunious.  The  learned  counsel  has  col- 
lected various  other  cases  in  which  mental 
anguish  was  recognized  as  an  element  of 
damage,  and  concludes  with  the  (juery,  ''If 
allowed  in  these,  why  not  in  this  action?** 
Let  us  consider  these  in  the  order  of  his  brief : 
Assault  and  battery.  Under  this  head  is  cited 
the  case  of  Craker  y.  Chicago  A  N,  W,  R, 
Co.y  86  Wis.  657.  In  that  case  the  conductor 
of  a  train  seized  upon  the  moment  when  the 
other  employes  were  absent  from  the  car  to 
take  improper  liberties  with  a  lady  passen- 
ger. The  evidence  showing  that  he  placed 
his  arm  around  her,  and.  against  her  vehe- 
ment protests,  kissed  her.  It  was  a  clear 
physical  violation  of  her  person,  which  the 
courts  have  ever  held  constituted  an  assault 
and  battery,  and  actionable.  The  law  re- 
dresses such  a  wrong  in  its  initial  stages. 
The  protection  of  the  person  has  ever  l^en 
an  object  of  great  solicitude  to  the  common 
law.  The  present  ability  of  actual  violence 
oftener  justifies  recourse  to  extreme  measures 
in  preventing  a  consummation  of  threatened 
wrong  to  the  person.  The  cases  cited  under 
this  bead  clearly  add  no  weight  to  plaintiff's 
claim.  The  cases  of  malicious  prosecution 
and  false  imprisonment  come  under  that  gen- 
eral class  of  willful  wrong  to  the  person, 
affecting  the  liberty,  character,  reputation, 
personal  security,  and  domestic  relations. 
Judge  Lumpkin,  in  Chapman  v.  Western  U, 
Teleg,  Co.,  88  Ga.  763,  17  L.  R.  A.  430,  dis- 
poses  of  the  argument  attempted  to  be  drawn 
from  this  class  as  follows:    "In  an  action 
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for  wrongful  attachment,  on  the  ground  that 
the  defendant  was  about  to  dispose  of  his 
property  with  Intent  to  defraud  his  creditora, 
it  was  held  that  the  mortification  was  a  part 
of  the  actual  damages.  Byrne  y.  Gardner,  88 
La.  Ann.  6.  Of  course  it  was  a  case  of  seri- 
ous injury  to  the  plaintiff's  business  stand- 
ing, and  therefore,  even  if  sound,  is  no  au- 
thority on  the  present,  question.  In  an  ac- 
tion for  false  imprisonment,  or  for  malicious 
arrest  and  prosecution,  mental  anguish  has 
been  held  a  proper  subject  for  compensatory 
damages.  Fisher  y.  HafniUon,  49  Ind.  341 ; 
Stewart  y.  Maddax,  68  Ind.  51 ;  Coleman  y. 
Alle7i,  79  Ga.  637.  Of  course,  such  in- 
juries are  essentially  willful,  and,  besides, 
are  violations  of  the  great  right  of  personal 
security  or  personal  liberty." 

As  to  the  action  of  seduction,  every 
lawyer  knows  that  proof  of  some  service  by 
the  daughter  has  been  invariably  re<juired 
to  sustain  it ;  and  the  same  rule  is  riffidly 
adhered  to  in  Magee  v.  Holland,  27  N.  J.  L. 
86,  to  wbich  we  are  cited  by  counsel,  for  the 
forcible  abduction  of  a  daughter.  In  the  case 
of  enticing  away  a  daughter,  we  are  referred 
to  SUnoe  V.  Heywood,  7  Allen,  118.  The  court 
permitted  damages  for  mental  suffering  on 
the  express  ground  that  it  was  a  willful  in- 
jury, and  declined  to  say  whether  such  dam- 
ages could  ever  be  recovered  for  negligence 
alone,  as  in  the  case  at  bar.  This  case  il- 
lustrates the  greatest  difficulty  in  estimatinc: 
damages  for  mental  suffering.  Judge  Metcalr 
says :  Mental  suffering  "  cannot  be  measured 
aright  by  outward  manifestations,  for  there 
may  be  a  show  of  great  distress  where  little 
or  none  is  felt.  And  great  distress  may  be 
concealed,  and  borne  in  silence,  with  an  ap- 
parently quiet  mind.  Ah  inquieto  sape  sim- 
ulatur  quies  .  .  .  And  we  nowhere  find 
that  any  other  evidence  of  mental  suffering, 
bedides  that  of  the  injury  which  was  the  al- 
lejced  cause  of  the  action,  was  ever  before 
admitted.**  The  court  reversed  the  case  be- 
cause the  trial  court  permitted  evidence " 
tending  to  show**  plaintiff  suffered  from  "  pain 
and  anxiety  of  mind.**  It  is  hardly  nec- 
essaiy  to  add  that  in  a  case  of  libel  or  slan- 
der, if  the  words  are  not  actionable  per  se, 
special  damages  must  be  alleged  and  proved. 
When  they  are  actionable  per  se,  they  are  so 
construed  because  of  their  evident  tendency 
to  degrade  the  citizen  in  the  estimation  of 
his  neighbors,  and  in  both  cases  they  are 
malicious.  We  have  now  gone  through  the 
list,  and  we  find  in  none  of  them  any  reason 
for  adopting  the  rule  that,  for  the  mere  neg^- 
ligent  failure  to  comply  with  a  contract, 
damages  may  be  recovered  on  the  sole  ground 
of  injured  feelings,  when  the  plaintiff  has 
suffered  no  physical  injury.  The  law,  up 
to  this  time,  has  essayed  to  protect  the  per- 
son and  property  of  the  individual.  All  the 
cases  cited  are  based  upon  this  principle. 
Reputation  is  included  in  the  person.  John^ 
son  V.  Tfis  Bradstreet  Co,  87  Ga.  79. 

The  damages  claimed  in  this  action  cannot 
be  allowed  as  exemplary  damages.  The 
Texas  court,  in  one  case,  did  so  hold,  but 
afterwards  repudiated  it.  Stuart  y.  Western 
V.  Teleg  Co,,  66  Tex.  580,  59  Am.  Rep.  623. 
But  we  do  not  think  that  the  courts  of  Enj^* 
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land  and  of  this  country,  prior  to  1881,  were 
njectin^  actions  like  this  on  a  mere  arbitrary 
«namption.  unsustained  by  reason.    A  doc- 
trine which  has  passed  so  long  unchallenged 
by  the  great  Jurists  who  have  adorned  the 
bencdi  oi  our  state  and  federal  courts  is  not 
to  be  lightly  discarded  at  the  behest  of  in- 
genious and  able  counsel.    The  law  is,  and 
ought  to  be,  more  stahle  than  this.    It  has 
long  been  the  boast  of  common- law  writers 
that  the  common  law  was  a  system  founded 
upon  reason ;  and  one  of  its  maxims  has  ever 
been  that,  when  the  reason  upon  which  a  law 
was   based  ceased,    the  law  itself  ceased. 
Speaking  for  ourselves,  we  are  satisfied  that 
the  common  law,  denying  an  action  for  men- 
tal distress  alone,  was  founded  upon  the  best 
of  reasons,  and  an  enlightened  public  policy. 
And  we  question  if  the  real  reasons  were  ever 
more  clearly  and  satisfactorily  stated  than  by 
Judge  Lurton,    which   opioion   we   adopt: 
**The  reason  why  an  independent  action  for 
^each  damages  cannot  and  ought  not  to  be 
siistained  is  found  in  the  remoteness  of  such 
damages,  and  in  the  metaphysical  character 
of   such  an  injury,  considered  apart  from 
physical  ptin.     Such  injuries  are  generally 
more  sentimental  than  substantial.    Depend- 
ing largely  upon  physical  and  nervous  con- 
dition, the  suffering  of  one  under  precisely 
the  siune  circumstances  would  be  no  test  for 
the  siiflerinff  of  another.     Vague  and  shad- 
owy, there  u  no  possible  standard  by  which 
-sucli  an  injury  can  be  Justly  compensated,  or 
*even  approximateljr  measured.    jSasily  sim- 
ulated, and  impossible  to  disprove,  it  falls 
witliin  all  the  objections  to  speculative  dam- 
ages, which  are  universally  excluded  because 
<4>f  their  uncertain  character.    That  damages 
so    imaginary,    so  metaphysical,    so  senti- 
mental shall  DC  assessed  by  a  Jury  with  Just- 
nesSy    not  bv  way    of  punishment  to   the 
defendant,    but    as  mere    compensation  to 
plaintiff,  is  not  to  be  expected.     That  the 
grief  natural  to  the  death  of  a  loved  relative 
shall  be  separated  from  the  added  grief  and 
anguish  resulting  from  delayed  iDK)rmation 
of  such  mortal  ilTness  or  death,  and  compen- 
sation given  for  the  latter  only,  is  the  task 
imposed  bv  the  law,  as  determined  by  the 
majority  of  the  supreme  court  of  Tennessee.  ^ 
**It    is  legitimate  to  consider  the  evils  to 
which   such   a   precedent  logically  leads. 
Upon  what  sound  legal  considerations  can 
this  court  refuse  to  award  damages  for  injury 
to  the  feelings,  mental  distress,  and  humilia- 
tion,    when  such  injury   results   from   the 
breach  of  any  contract?    Take  the  case  of  a 
debtor  who  agrees  to  return  the  money  bor- 
rowed on  a  certain  day,  who  breaches  his 
agreement  willfully,  with  knowledge  that 
such  breach  on  his  part  will  probably  result 
'n  the  financial  ruin  and  dishonor  of  his  dis- 
appointed creditor.    Why  shall  not  such  a 
debtor,  in  addition  to  the  debt  and  the  in- 
terest, compensate  his  creditor  for  this  ruin, 
or  at  least  for  his  mental  sufferings?    Upon 
what  principle  can  we  longer  refuse  to  en- 
tertain an  action  for  injured  feelings  conse- 
quent upon  the  use  of  abusl  ve  and  defama- 
tory   language,   not   cliargin^  a   crime,    or 
resulting    in    special    pecuniary    damages? 
Mental  aistress  is,  or  may  be  in  some  cases, 
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as  real  as  bodily  pain,  and  it  as  certainly 
results  from  lani^uage  not  amounting  to  an 
imputation  of  crime ;  yet  such  actions  have 
always  been  dismissed  as  not  authorized  bv 
the  law  as  it  has  come  down  to  us,  and  as  it 
has  been  for  all  time  administered.  ^  Wads- 
worth  V.  Western  U.  Telea.  Co,  86  Tenn.  721. 
Why,  if  this  rule  is  to  become  the  law  of 
this  state  in  rec^ard  to  this  contract,  shall  it 
not  apply  to  all  disappointments  and  mental 
sufferings  caused  b^  delays  in  railroad  trains? 
Telegraph  companies  are  common  carriers; 
so  are  railroad  companies ;  and  yet  this  court, 
in  the  Trigg  Case,  held  the  company  not  li- 
able for  mental  anguish,  as  an  independent 
cause  of  action  for  a  mere  act  of  negligence. 
A  similar  conclusion  was  also  reached  In  the 
United  States  circuit  court  for  the  fourth  cir- 
cuit in  Wikox  v.  Richmimd  dt  D.  K  €h. ,  52  Fed. 
Rep.  264,  17  L.  R.  A.  804,  where  the  plaintiff 
made  a  special  contract  for  a  train  to  take  him 
to  the  bedside  of  a  sick  parent.  The  court  held 
that  the  trouble  of  mind  caused  by  the  del  ay  at* 
a  railroad  station  could  not  be  made  the  basis 
of  an  action,  saying :  *^  But  we  know  of  no 
decided  case  which  holds  that  mental  pain 
alone,  unattended  by  injury  to  the  person, 
caused  by  simple  negligence,  can  sustain  an 
action."  "The  plaintiff  was  the  subject  of 
two  mental  pains, — one,  for  the  condition  of 
the  sick  person :  tiie  other,  from  the  delay  at 
the  station, — the  latter,  only,  being  the  sub- 
ject of  this  action. "  **  It  cannot  be  pretended 
that  damages  from  the  latter  cause  of  'anx- 
iety' and  'suspense* — uncertain,  indefinite, 
undefinable,  unascertainable,  dependent  so 
largely  on  the  peculiar  temperament  of  the 
persons  suffering  the  delay — was  in  the  con- 
templation of  the  defendant  when  it  entered 
into  the  contract."  Griffin  v.  Colver,  16  N. 
y.  489,  69  Am.  Dec.  718 ;  Western  V  Teleg. 
Co.  V.  Hall,  124  U.  8.  444,  31  L.  ed.  479. 
But,  as  before  said,  if  we  establish  the  rule 
as  to  one  common  carrier  or  private  person, 
with  what  sort  of  consistency  can  we  refuse 
to  extend  it  to  all  ?  The  courts  of  Texas  have 
already  spoken  of  a  similar  case  as  **  intoler- 
able litigation."  We  see  no  reason  for 
making  this  innovation  or  exception.  The 
legislature  has  imposed  a  penalty  for  each 
infraction  of  its  duty  in  delaying  a  message, 
and  it  seems  very  clear  to  us  that,  if  it  is  to 
become  the  policy  of  the  state  to  adopt  this 
new  rule  the  legislature,  and  not  this  court, 
should  do  it.  The  common  law  has  al  ways 
attempted  to  deal  with  the  citizen,  and  his 
rights  and  wrongs,  in  a  practical  way,  and 
the  declared  object  of  awarding  damages  is 
to  give  compensation  for  pecuniary  loss. 
The  right,  in  a  civil  action,  to  inflict  pun- 
ishment by  way  of  punitory  damages,  has 
been  ably  controverted.  The  allowance  of 
damages  for  wounded  feelings,  when  they 
are  the  concomitant  or  result  of  a  physical 
injury,  is  placed  rightfully  on  the  ground 
that  the  mind  is  as  much  a  part  of  the  body 
as  the  bones  and  muscles,  and  an  injury  to 
the  body  included  the  whole,  and  its  effects 
were  not  separable ;  but  the  experience  of 
every  judge  and  lawyer  teaches  him  how 
unsatisfactory,  in  these  personal  injury  cases, 
are  the  verdicts  of  Juries,  They  are  utterly 
inconsistent,  and  the  courts  do  not  attempt 
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to  Justify  these  inconsistencies  upon  any 
other  theory  than  that  it  is  the  sole  province 
of  the  Jury  to  fix  the  amount.  The  result  is 
that,  in  nearly  every  appeal  that  reaches  this 
court,  one  ground  for  reversal  is  the  excessive 
damage  awarded ;  and  the  right  of  this  court 
to  interfere  at  all  on  this  ground  is  seriously 
challenged.  It  is  no  uncommon  thin^  to 
have  the  appellee  voluntarily  enter  a  remitti- 
tur to  save  his  verdict  from  the  charge  of 
passion  or  prejudice.  Under  these  circum- 
stances, is  it  wise  to  venture  upon  the  far 
more  speculative  field  of  mental  anguish, 
without  guide  and  without  compass?  We 
think  not.  We  have  examined  the  cases  in 
the  courts  of  Kentucky,  Indiana,  Tennessee, 
Alabamji,  and  North  Carolina.  They  are  all 
based  upon  the  80  BOU  Cfase,  in  55  Tex.  808, 
40  Am.  Rep.  805,  whidi,  we  have  shown, 
stands  upon  no  previous  adjudication,  but 
is  opposed  by  the  Lety  Ca»e,  in  59  Tex., 
which,  to  our  minds,  completely  refutes  it. 
*  The  cases  holding  this  view  are  Stuart  v. 
Western  U.  TOeg,  Co.  66  Tex.  580,  59  Am. 
Rep.  628 ;  Qujf*  0,  S8.  F.R.  Co,  v.  WiUon, 
69Tex.  789;  Wutem  U.  TeUg.  Oo.  v.  Cooper, 
71  Tex.  507,  1  L.  R.  A.  728;  WeH&m  U. 
TOeg.  Co,  v.  Broeeche,  72  Tex.  654;  Weetem 
U,  Tdeg,  Co,  v.  Simpson,  78  Tex.  428 ;  West- 
ern U.  TeUg,  Co.  v.  Adams,  75  Tex.  581,  6 
L.  R.  A.  844;  Wadsworth  v.  West&m  U, 
TOeg,  Co,  86  Tenn.  695;  Beese  v.  Western 
U.  Teleg,  Oo,  123  Ind.  294,  7  L.  R.  A.  588 ; 
Beasley  v.  Western  U,  Teleg.  Co.  89  Fed. 
Rep.  181;  Western  U,  Teleg.  Co.  v.  Hender- 
son, 89  Ala.  510;  Thompson  v.  Weetem  U. 
Tdeg.  Co,  106  N.  C.  549 ;  Chaqnaan  v.  West- 
ern U,  Teleg.  Co.  12  Ky.  L.  Rep.  265 ;  Toung 
V.  Western  U.  Teleg,  Co.  107  N.  C.  870,  9 
L.  R.  A.  669 ;  Thompson,  Electricity,  §  878, 
and  cases  cited;  Thompson  v.  Western  U. 
Teleg.  Co,  107  N.  C.  449.  The  cases  opposing 
this  view  are,  notably,  the  dissenting  opinion 
of  Judigs  Lurton  in  Wadsworth  v.  Western  U, 


Teleg,  Co,  supra;  CJiapman  t.  Western  U. 
Teleg,  Co.,  88  Ga.  768,  17  L.  R.  A.  480,  in 
which  Judge  Lumpkin,  of  the  suprenoe  court 
of  Georgia,  reviews  all  the  cases  in  a  most  ad- 
mirable tone,  and  with  great  clearness ;  WU- 
eox  V.  Bichmand  d  D,  B,  Oo,  52  Fed.  Rep. 
264,  17  L.  R.  A.  804;  Crarnon  v.  Western 
U,  Tdeg,  Co.  47  Fed.  Rep.  544;  Chase  v. 
Western  U.  Teleg.  Oo.  44  Fed.  Rep.  554.  10  L. 
R.  A.  464,  where  all  the  authorities  are  cited ; 
West  V.  Western  U.  Teleg.  Co.  89  Kan.  93; 
Bussell  V.  Western  U.  TOeg.  Co.  8  Dak.  815 ; 
WesUm  U.  Tdeg.  Oo.  v.  Bogers,  68  Miss. 
748,  18  L.  R.  A.  859 ;  I^ynoh  v.  Knight,  » 
H.  L.  Gas.  577;  Victorian  B,  Comrs,  v. 
Coultas,  L.  R.  18  App.  Gas.  222;  Tgler 
V.  Western  U.  Teleg,  Go.  54  Fed.  Rep.  684; 
Kester  v.  Western  U.  TeUg,  Oo.  Taft,  Judge, 
55  Fed.  Rep.  603. 

We  are  fully  aware  that  the  plaintiff's 
claim  appeals  strongly  to  the  senaibilites; 
but  to  adopt  that  view  we  must  either  be 
guiltv  of  adopting  one  rule  of  damages  for 
one  class  of  common  cairiere,  and  the  breach 
of  their  contract,  or  we  must  conclude  that 
all  of  our  predecessors  in  the  great  common- 
law  courts  were  at  fault,  and  henceforth  re- 
pudiate, not  onlv  their  utterances,  but  our 
own,  on  this  subject,  and  this  we  have  no> 
inclination  to  do.  Wo  prefer  to  travel  yet 
awhile  super  antiquas  tiias.  If,  in  the  evo- 
lution of  society  and  the  law,  this  innovatioD 
should  be  deemed  necessary,  the  legislature 
can  be  safely  trusted  to  introduce  it,  with 
those  limitations  and  safeguards  which  will 
be  absolutely  necessary,  fudging  from  the 
variety  of  cases  that  have  sprung  up  since  the 
promulgation  of  the  Texas  case. 

Our  conclusion  is,  the  Judgment  shouid  be 
emd  is  affirmed. 

All  concur. 

Motions  for  rehearing  and  to  transfer  U> 
court  in  banc  overruled. 


TENNESSEE  SUPREME  COURT. 


EAte  GAZ  ASS  A  et  al, 
Frank  L.  CAZA8SA  et  al. 
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!•  If  o  Intentioift  to  deliver  either  of  two 
deeds  which  remained  in  the  grantor's 
posaewion  unknown  to  the  s^antee 

until  death  and  were  found  amooff  some  old 
papers  and  not  amonff  his  valuable  ones  is  shown, 
where  they  were  made  at  the  same  time  to  a 
twelve-year-old  son  of  the  grantor,  and  one  ex- 
pressly provided  for  future  delivery  while  the 
other,  althouirh  silent  on  that  pointy  Included 
the  family  residence  and  no  change  of  possession 
or  oon  trol  and  use  of  the  property  was  ever  made. 

8*  The  net  amount  received  on  life  in- 
suraooe  policies  after  the  death  of  the  insured 
Is  the  amount  which  can  be  charged  as  an  ad- 
vancement to  the  child  of  the  insured  who 
receives  iU 


8.  Insurance  taken  out  bjr  » Ikther  Itt 
the  name  of  a  child*  or  in  his  own  name  and 
transferred  to  the  child,  constitutes  an  advance- 
ment for  which  the  child  must  account  in  the 
settlement  of  the  f  ather*s  estate^ 

(Mayl8,lfl08L) 

("IROSS  APPEALS  from  a  decree  of  the 
J  Ghancery  Gourt  for  Shelby  Gounty  in  a 
suit  by  the  widow  and  younser  son  of  Fraok 
Gazaasa,  deceased,  against  the  elder  son  and 
the  tatter's  guardian  to  set  aside  certain  deed» 
by  the  father  to  the  elder  son,  and  to  declare 
certain  insurance  moneys  to  be  an  advance- 
ment to  the  elder  son.  Defendant's  appeal 
from  so  much  of  the  decree  as  set  aside  the 
deeds,  and  plaintiff's  appeal  from  so  much  of 
the  decree  as  refused  to  regard  the  insurance 
money  as  an  advancement.  Bewrsed  on  09m- 
plainanfs  appeal. 
The  facts  are  stated  in  the  opinion. 


MOTB— The  above  case  so  far  as  it  touches  life  I  first  impression,  and  no  authorities  have  been  fouoi^ 
Insurance  as  an  advancement  is  very  nearly  one  of  I  other  than  tliat  cited  in  the  oplnlooi 
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Meun,  Kaloae  St  MrnXoniBf  for  com- 
plfiinaDts: 

Tbe  amount  of  the  iDsnniDce,  together  with 
the  preminms  paid  tbereoo,  constitute  an  ad- 
vancement 

Biekenbaeker  ▼.  Zimmerman^  10  S.  C.  110, 
80  Am.  Rep.  87;  1  Am.  A  Eog.  Encyclop. 
Law.  217. 

All  moneys  and  all  property  glyen  by  a 
parent  to  a  child,  or  spent  by  the  parent  for 
taizn,  are  presumed  to  be  advancements,  and 
tbe  harden  of  proof  is  on  the  child  to  show 
that  it  was  not  intended  as  such. 

Morrit  t.  Morris,  9  Heisk.  817;  Johruon  t. 
Mtg^.  8  Head.  58. 

The  suggestion  that  the  premiums  paid 
misht  exc^  the  amount  receiyed  on  the 
pohcy,  or  that  the  whole  might  be  lost  by  the 
failure  of  the  insurance  company,  loses  all  its 
force  in  view  of  the  decisions  holding  that  the 
cbild  is  chargeable  with  the  yalue  of  tbe  ad- 
vancement, even  though  the  thing  constituting 
tbe  advancement  had  ceased  to  be  property 
before  the  settlement  is  made,  as  in  cases  of 
advancement  in  slaves. 

Manning  v.  Manning,  12  Rich.  Eq.  410; 
Mcf.urt  V.  BUde,  14  Rich.  Eq.  115. 

Wherever  proof  of  actual  manual  delivery 
Is  dispeosed  with  in  the  case  of  a  minor  the 
proof  must  be  clear  and  convincing  by  other 
circumstances  and  other  statements  of  the 
parent  that  the  parent  undoubtedly  intended 
tbat  the  deed  should  take  effect  without  such 
actual  delivery.  Each  one  of  these  circum- 
stances is  wanting  here,  and  tbe  proof  settles 
conclusively  that  the  facts  are  all  to  the  con- 
trary. 

Martin  v.  Bammy,  5  Humph.  849;  Taylor 
▼.  Taylor,  2  Humpb.  597;  Ma»on  v.  Bolman, 
10  lica,  815:  Davi»  y.  Oross,  14  Lea,  887,  52 
Am.  Rep.  177;  WaUon  v.  Ryan,  8  Tenn.  Ch. 
40;  MeEwn  y.  Troosi,  1  Boeed,  188;  Haugh- 
ton  V.  Barney,  87  N.  C.  898;  TTiompson  v. 
Jones,  1  Head,  574;  MoBwen  y.  Bamberger,  8 
Lea,  579;  Davis  v.  WiUiams,  57  Miss.  848; 
IreiandY,  Qeraghty,  15  Fed.  Rep.  85;  Wiiliams 
V.  JSehatz,  42  Ohio  St.  47;  CorUv  v.  Corley,  2 
Coldw.  520;  ZedgortDood  v.  Qault,  2  Lea,  648; 
JJksnis  v.  Oarrelt,  91  Tenn.  147. 

ICot  only  are  these  deeds  void  for  want  of 
deliveiy,  but  they  are  also  invalid  as  to  the 
widow,  because  they  are  clearly  frauds  upon 
her  marital  rii^hts. 

Mill.  &  v.  Code.  §  8264;  Reynolds  v.  Vance, 

1  Heisk.  844;  Hughes  v.  Shaw,  Mart.  &  Y.  828; 
Breteer  v.  ConneU,  11  Humpb.  600;  Mcintosh 
▼.  Ztodd,  1  Humph.  459;  Rowland  y.  Rowland, 

2  Sneed,  548. 

Mr.  Julius  A.  Taylor,  for  defendants: 

Tbe  intention  of  the  grantor  being  ascer- 
taloed,  very  slight  evidence  of  delivery  is  suf- 
jllcieDt,  especially  in  the  case  of  parent  and 
cbild. 

Davis  V.  Oarrett,  91  Tenn.  147. 

No  formal  delivery  to  the  grantee  is  neces- 
nry  to  tbe  validity  of  a  deed. 

Martin  v.  Ramsey,  5  Humph.  850. 

Tbat  the  land  was  listed  for  taxes  in  the 
name  of  tbe  donor,  who  paid  the  taxes,  can 
make  do  difference  as  to  tbe  question  of  the 
validity  and  effect  of  tbe  deed. 

Oorley  v.  Oorley,  2  Ck)ldw.  527;  Taylor  v. 
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Taylor,  2  Humph.  596;  Stewart  v.  Redditt,  8 
Md.  87. 

Delivery  of  a  deed  to  a  clerk  for  record,  for 
the  use  of  the  grantee,  is  a  good  delivery,  if 
the  deed  be  afterwards  accept^  by  the  grantee. 

Rathbun  y.  Rathbun,  8  Barb.  98. 

The  delivery  of  the  deeds  to  the  officer  for 
acknowledgment  for  the  use  of  tbe  grantee, 
and  with  the  intention  on  the  part  of  the 
grantor  to  treat  the  iDStrument  as  bis  deeds, 
will,  upon  acceptance  by  the  grantee,  be  valid, 
and  if  the  deeds  clearly  inure  to  the  benefit  of 
an  infant,  the  court  will  presume  such  ac- 
ceptance. 

McLufe  V.  CoMough,  17  Ala.  89. 

The  cancellation  of  a  deed  by  the  grantee 
after  delivery  will  not  re-vest  the  gradtor  with 
the  title. 

Bchutt  V.  Large,  6  Barb.  878;  Parker  v. 
Kane,  4  Wis.  1,  65  Am.  Dec.  288;  MeEwen  v. 
Bamberger,  8  Lea,  581. 

If  the  parties  evince  by  what  is  done,  in  any 
clear  and  unequivocal  manner,  the  intention 
of  delivering  the  deed,  it  is  sufficient  and  may 
be  inferred  from  circumstances. 

Thompson  v.  Jones,  1  Head,  576;  Addison, 
Cont.  7. 

In  most  of  the  Latin  countries  an  act  done 
before  a  notary  imports  absolute  verity  and 
sufSciency,  ana  Cazassa,  being  a  Latio,  no 
doubt  thought  that  the  acknowledgment  be- 
fore a  notary  was  sufficient,  without  more. 

To  constitute  an  advancement,  tbe  property 
must  have  heen  received  from  the  intestate 
himself. 

CaUender  v.  McOreary,  5  Miss.  856;  Ohris- 
ty's  App.  1  Grant,  Gas.  869. 

There  is  no  evidence  that  the  father  in- 
tended the  payment  of  these  premiums  to  be 
advancements,  and,  unless  such  is  shown,  the 
premiums  cannot  be  charged,  and  certainly 
the  amount  of  the  policies  cannot  be,  for  they 
constituted  a  part  of  the  estate  of  the  decedent. 

Gosling  v.  OdldweU,  1  Lea,  454,  27  Am. 
Rep.  774. 

Wilkes.  J.,  delivered  the  opinion  of  the 
court: 

This  bill  is  filed  by  the  widow  and  younger 
son  of  Frank  Cazassa  against  the  elder  son  of 
Frank  Cazassa  and  his  guardian.  The  objects 
of  the  bill  are:  First.  To  set  aside  two  deeds 
made  by  the  father  to  the  elder  son,  in  his  life- 
time, upon  the  ground  that  they  were  never 
delivered,  and  because  they  are  a  fraud  upon 
the  rights  of  the  widow  to  dower  and  home- 
stead m  the  lands  of  her  deceased  husband. 
Second.  To  declare  certain  insurance  moneys, 
amountinfi:  to  about  $14,000,  arising  from  four 
different  ufe  policies,  together  with  tbe  pre- 
miums paid  thereon,  to  &  an  advancement  to 
the  elder  son,  for  which  he  must  account  upon 
the  settlement  of  bis  father's  estate.  All  of 
these  life  policies  were  taken  out  by  the  father; 
one  of  them  being  oriinnally  payable  to  his 
estate,  and  afterwards  transferred  to  the  elder 
son,  and  the  others  taken  out  originally  in  the 
name  of  and  for  the  benefit  of  the  elder  son. 
The  two  deeds  were  executed  by  the  father  on 
the  same  day,  to  wit.  May  15, 1889;  were  writ- 
ten by  H.  day  Khig,  then  an  attorney  of  the 
Memphis  bar;  and  acknowledged  on  the  16th 
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day  of  May,  before  a  Dotary  public.  One 
purports  to  convey  certain  property  to  tbe  elder 
son,  situate  on  Desoto  street,  io  Memphis,  and 
is  an  ordinary  deed;  while  the  other  purports 
to  convey  to  the  same  son  a  lot  on  Beate  street, 
in  Memphis,  but  provides  that  "  the  title  to  the 
same  is  to  vest  in  the  donee  on  a  formal  future 
delivery  of  the  deed,  no  delivery  beine  intended 
at  the  present  time."  Neither  deed  was  ever 
registered,  but  both  remained  in  the  father's 
possession  until  his  death  in  November,  1882. 
The  father  continued  in  the  possession  of  the 

Sroperty  embraced  in  both  deeds  until  his 
eath,  collected  the  rents,  paid  the  taxes,  took 
out  fire  insurance,  and  niade  leases  and  rental 
contracts  for  the  property  in  the  same  wav  and 
manner  as  before  the  deeds  were  executed,  and 
always  in  his  own  name.  The  fire  policies 
contained  the  usual  clauses  in  such  policies, — 
that  if  the  interest  of  the  assured  was  less  than 
that  of  owner  in  fee,  or  if  he  was  not  sole 
owner,  or  if  the  title  was  incumbered,  then  the 
policies  were  to  be  utterly  void.  He  never 
mentioned  the  fact  of  having  made  the  deeds 
to  his  wife  nor  to  any  of  his  friends  nor  to  the 
donee,  so  far  as  the  record  shows,  and  always 
spoke  of  the  property  as  his  own.  It  appears, 
however,  that  he  was  quite  reticent  in  regard 
to  all  his  business  matters.  The  elder  son  was 
about  twelve  years  of  age,  and  tbe  younger 
about  nine  years  of  age,  when  the  deeds  were 
made.  Tbe  former  is  shown  to  be  a  bright, 
IntelligeDt  boy  of  good  memory.  He  was  not 
examined  as  a  witness,  though  tendered  by  the 
mother  for  that  purpose.  By  the  mother  and 
two  other  ladies  it  is  proved  that  after  his 
father's  death  the  elder  son  stated  in  answer  to 
questions  by  his  mother  that  his  father  had 
never  given  him  any  papers,  and  had  never 
shown  him  any.  While  the  father  was  in  his 
last  sickness,  and  some  three  or  four  days  be- 
fore he  died,  he  said  to  his  wife  that  he  had 
some  old  papers  in  his  possession  with  which  he 
was  not  satisfied;  that  he  did  not  wish  them  to 
stand  or  remain  good,  and  that  he  intended  to 
write  a  will;  that  he  wished  to  provide  well 
for  her,  and  spoke  feelingly  of  how  faithfully 
she  bad  nursed  him.  After  the  father's  death 
the  two  deeds  were  found  in  his  iron  safe  in  a 
sepuate  envelope,  tied  up,  among  some  old 
bills  and  receipts.  His  fire  insurance  policies, 
which  seem  to  have  been  his  only  other  valu- 
able papers,  were  in  a  separate  package.  The 
Beale  street  property  is  worth  about  $15,000; 
the  Desoto  street  property  about  $25,000.  Be- 
sides this,  the  estate  has  two  farms,  worth  about 
$5,000,  with  an  incumbrance  on  one  of  $2,850. 
The  personal  property  amounts  to  $6,000,  and 
the  debts  against  tbe  estate  amount  to  $5,000. 
On  the  trial  tbe  chancellor  held  that  both  deeds 
were  invalid  and  inoperative,  because  never 
delivered,  and  set  them  aside.  As  to  the  in- 
surance money,  he  held  that  a  policy  for  $5,000 
in  the  Mutual  Benefit  Life  Insurance  Company 
was  an  advancement,  but  that  the  other  insur- 
ance was  not  an  advancement.  This  $5,000 
policy  was  in  what  it  styled  an  *'  old  line  com- 
pany," while  the  others  were  certificates  in 
certain  lienevolent  orders.  The  former  was 
paid  up,  and  had  originally  been  issued  in  fa- 
vor of  the  father's  estate,  and  subsequently 
transferred  to  the  eldest  son,  while  the  benefit 
certificates  were  taken  out  in  the  name  of  the 
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elder  eon,  and  for  his  benefit.  The  transfer  of 
the  paid-up  policy  and  the  Issuance  of  the 
benefit  certificates  were  about  the  same  date  as 
the  two  deeda.  Both  parties  have  appealed 
from  the  decision  of  the  chancellor,  and  have 
assigned  errors. 

For  complainants  it  is  insisted  that  the  court 
should  have  charired  all  the  insurance  and  all 
the  premiums  paid  thereon  as  an  advancement 
against  the  elder  son,  for  which  he  should  ac* 
count  in  the  further  settlement  of  his  father^s 
estate.  For  defendants  it  is  insisted  that  the 
court  should  have  held  the  deeds  valid  and 
operative,  and  that  the  eldest  son  should  not 
have  been  charged  with  any  of  the  money  de- 
rived from  life  insurance  as  an  advancement. 
The  case  has  been  ably  argued  and  very  forci- 
bly presented  by  counsel  on  both  side^  For 
defendants  it  is  insisted  that  the  acts  done  by 
the  father  were  sufficient  to  show  delivery  of 
the  deeds;  that  both  were  executed,  and  at  the 
same  time;  that  they  were  acknowledged  be- 
fore a  notaiy  public;  that  a  manual  delivenr 
was  not  necessary;  that  with  a  child  of  such 
tender  years  such  delivery  was  impracticable. 
It  is  further  urged  that  ooth  deeds  being  exe- 
cuted at  the  same  time,  one  providing  for  fut- 
ure delivery  as  to  the  Beale  street  lot,  and  the 
other  being  silent  as  to  the  delivery  of  the  Deso- 
to lots,  was  a  convincing  fact  that  as  to  the 
latter,  in  any  event,  it  was  intended  the  deed 
should  take  immediate  effect,  and  as  to  that 
there  was  an  actual  present  delivery.  On  the 
other  hand,  it  is  urged  with  great  force  that  no 
delivery  of  either  deed  was  ever  in  fact  made, 
nor  was  there  any  intention  at  any  time  to  make 
an  actual  present  delivery;  that,  if  any  inten- 
tion to  deliver  ever  existed  in  the  mind  of  the 
father,  he  abandoned  it;  that  he  continued  in 
the  use  of  the  property  just  as  he  did  before 
the  deeds  were  made;  that  he  collected  rents, 
made  contracts,  took  out  insurance,  paid  taxes 
on  the  property  in  his  own  name,  and  treated 
the  propertv  as  his  own;  and  that  the  deeds, 
when  found,  were  not  among  his  valuable  pa- 
pers, but  amon^  his  old  bills  and  receipts. 

Many  authorities  bearing  upon  the  question 
of  delivery  are  cited  by  both  parties,  and  the 
case  of  Davis  v.  Oarrett,  91  Tenn.  147,  is  spe- 
cially urged  by  defendants  as  controlling.  In 
that  case  it  was  held  that  actual  manual  de- 
livery to  an  infant  of  seven  years  of  age  was 
not  absolutely  necessary,  and  a  formal  delivery 
under  such  circumstances  would  have  been  so 
extremely  formal  as  to  lie  farcical.  That  ca<%e, 
however,  differs  broadly  from  this,  in  that  the 
deed  in  that  case  was  delivered  by  tbe  father 
for  registration,  was  actually  registered,  and 
was  never  attain  in  the  father's  possession. 
Looking  at  all  the  facts  disclosed  in  the  record, 
and  the  situation  and  surroundings  of  tbe 
parties,  we  are  of  opinion  that  neither  of  these 
deeds  was  ever  delivered,  nor  was  there  ever 
an  actual,  present  intent  to  deliver  them.  It 
would  not  be  reasonable  to  suppose  that  the 
father  intended  to  make  a  deed  to  take  effect 
"in  prcBffenti"  to  the  Desoto  property,  upon 
which  the  residence  in  whidi  he  and  his  family 
were  residing  was  situate;  and  the  deed  to  the 
Beale  street  property  provides  on  its  face  for 
future  delivery,  and  against  any  vestingof  title 
until  such  deiive^  could  be  made.  We  can 
see  no  evidence  of  delivety  at  any  date  subae- 
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quent  to  the  making  of  the  deeds,  or  of  any 
intention  to  make  such  deliveiy;  hut  the  facta, 
flo  far  as  they  go,  negatiye  the  idea  of  any  de- 
liTery.  That  the  father  never  mentioned  the 
maJnng  of  the  deeds  to  his  wife,  or  to  any  of 
his  friends;  that  he  continued  to  use  the  prop- 
erty as  before,  paying  taxes,  making  rental 
contracts,  and  receiving  the  rents,  taking  out 
insurance  in  his  own  name;  that  the  deeds 
when  found  were  not  among  his  live  and  most 
valuable  papers,  but  among  his  old  bills  and 
receipts, — all  these  facts  negative  the  idea  of 
any  aeltvery,  or  uf  any  present  intention  to  de- 
liver. 

As  to  the  insurance  money  a  new  and  novel 
question  is  presented, — whether  insurance 
taken  out  by  tne  father  in  the  name  of  a  child, 
or  taken  out  in  his  own  name,  and  subse- 
quently transferred  to  a  child,  shall  be 
treated  as  an  advancement  to  that  child  for 
which  he  must  account  in  the  settlement  of 
his  father's  estate,  and,  if  so  treated,  then  for 
what  amount  must  such  child  account?  We 
have  been  cited  by  counsel  to  but  one  case 
bearing  upon  the  question,  and  it  is  admitted 
that  no  other  case  can  be  found.  The  case 
cited  is  Riekenbaeker  v.  Zimmerman^  10  S.  G. 
110,  80  Am.  Rep.  87,  and  cited  in  Am.  & 
£ng.  Encvclop.  Law,  p.  217.  In  that  case 
it  was  held  that  the  value  of  the  insurance 
at  the  time  the  policy  was  taken  out  and  the 
first  premium  paid,  together  with  all  pre- 
miums subsequently  paid,  must  be  treated 
as  an  advancement.  In  our  own  books  we 
find  noUiing  directly  upon  the  question. 
We  have  a  general  statute  providing  for  ab- 
solute equant]^  in  the  division  of  estates,  and 
for  the  collection  of  advancements.  Mill.  & 
V.  Code,  g§  8280,  8281.  An  advancement 
is  defined  to  be  a  gift  by  a  parent  to  a  child 
by  anticipation,  in  whole  or  in  part,  of  what 
it  is  supposed  the  child  will  be  entitled  to 
on  the  death  of  the  parent  Taney  v.  Taney, 
5  Heisk.  857,  18  Am.  Rep.  5;  Houis  v. 
Woodard,  5  Coldw.  200 ;  Morris  v.  Morris,  9 
Heisk.  817 :  OatDth4m  v.  Ooppedge,  1  Swan, 
487 ;  and  other  cases  using  substantially  the 
same  language.  In  the  South  Carolina  case 
referred  to  it  is  said  that  it  would  be  a  diffi- 
cult matter  to  frame  such  a  definition  of  the 
word  **  advancement"  as  would  cover  every 
possible  case,  but  that  certain  elements  are 
abaolutely  essential ;  that  is,  the  property 
given  must  have  been  a  part  of  the  estate  of 
the  ancestor  which,  but  for  the  gift,  would 
pass  to  the  heir  or  distributee  on  his  death ; 
or  it  must  be  something  purchased  with  the 
funds  of  the  father  in  the  name  of  and  for 
the  benefit  of  the  child.  While  we  would 
not  adopt  this  as  a  critically  correct  defini- 
tion in  all  cases,  we  think  there  is  no  error 
in  it  as  applied  to  the  facts  of  this  case. 
Certainly  a  parent  can  purchase  property, 
real  or  personal,  and  take  title  to  nis  child 
if  he  chooses,  with  a  view  and  for  the  pur- 
pose of  making  it  an  advancement  to  such 
cbild^  and  it  would  be  no  objection  to  its 
being  so  treated  that  the  property  thus  ad- 
vaiioed  had  not  previously  belonged  to  the 
estate  of  the  father.  Property  thus  acquired 
may  constitute  an  advancement  as  well  as 
property  previously  owned  by  the  father. 
In  this  case  the  insurance  was  purchased  by 

SOLERA 


the  funds  of  the  father.  It  was  an  investment 
of  the  money  paid  as  premiums  bv  him  for 
the  benefit  of  his  son.  It  was  the  setting 
apart  and  investing  of  that  much  of  his  prop- 
erty which  would  otherwise  have  accumu- 
lated in  other  forms,  and  gone  to  his  distribu- 
tees, just  as  much  as  if  he  had  invested  the 
same  in  some  stock  or  bond  for  the  benefit  of 
his  child;  and,  if  we  add  the  feature  that 
the  father  should  retain  the  possession  of  the 
bond  or  stock  until  his  death,  the  analogy 
would  be  complete.  It  is  true  the  proceeds 
of  a  life  policy  is  by  statute  protected  from 
seizure  from  the  father's  debts,  but  this  in 
no  sense  bears  upon  the  matter  now  under 
consideration.  The  premiums  being  thus 
invest^  in  the  policy,  the  proceeds  of  the 
same  are  an  advancement  to  the  child,  in  the 
absence  of  anything  showing  that  the  parent 
intended  it  to  be  a  gift,  ana  not  an  advance- 
ment. As  a  matter  of  course  it  is  competent 
for  the  father  to  give  the  policy  to  his  child 
as  a  gift,  and  not  as  an  advancement,  as  it 
would  he  for  him  to  give  any  other  property 
that  he  might  desire ;  but,  in  the  absence  of 
clear,  convincing  proof  to  tiie  contrary,  the 
property  will  be  treated  as  an  advancement, 
and  not  as  a  gift.  Morris  v.  Morris,  9  Heisk. 
817 ;  Johnson  v.  Patterson,  18  Lea,  626 ;  Aden 
V.  Aden,  16  Lea,  458 ;  Williams  v.  WHlianu, 
15  Lea,  488 ;  Mason  v.  Hoiman,  10  Lea,  815 ; 
Steele  v.  Frierson.  85  Tenn.  480.  The  mere 
fact  that  the  policy  is  taken  in  the  name  of 
the  son  is  no  more  evidence  that  it  was  in- 
tended as  a  gift,  instead  of  an  advancement, 
than  would  be  the  placing  of  title  to  real  or 
personal  property  in  the  name  of  the  son. 
All  advancements  are  gifts,  but  there  may 
be  a  gift  that  is  not  an  advancement,  if  not 
so  intended  when  made  by  the  parent. 

The  next  question  presented  is  at  what  sum 
the  insurance  should  be  charged,  treatinfi^  it 
as  an  advancement.  In  the  South  Carolina 
case  cited  it  was  held  that  the  son  should  be 
charged  with  the  value  of  the  policy  at  the 
time  it  was  taken  out,  and  the  first  premium 
paid,  together  with  all  premiums  subse- 
quently paid,  added  to  tliat  value,  but  with- 
out interest.  This  rulinflr  was,  however, 
based  upon  the  statute  of  South  Carolina  re- 
lating to  advancements,  which  provides  that 
the  property  advanced  shall  be  estimated  at 
its  value  at  the  ancestor's  death,  but  so  that 
neither  the  Improvement  of  real  estate  nor 
increase  of  personalproperty  shall  enter  into 
the  computation.  Tne  rule  in  Tennessee  is 
that  advancements  shall  be  charged  at  their 
value  when  made.  Burton  v.  iHekinson,  8 
Yerg.  112 ;  Broum  v.  Dortch,  12  Heisk.  740 ; 
Andrews  y.  Andrews,  7  Heisk.  251 ;  Rouse  v. 
Woodard,  5  Coldw.  200.  Under  this  rule  we 
think  the  property  should  be  charged  at  its 
value  at  the  time  it  comes  into  the  possession 
and  beneficial  enjoyment  of  the  child  to 
whom  it  is  given.  The  idea  is  correctly  set 
forth  in  the  case  of  Hook  v.  Hook,  18  B.  Mon. 
528.  In  that  case  a  father  conveyed  to  certain 
of  his  children  lands  and  slaves,  reserving  a 
life  esttite  in  himself.  The  Kentucky  statute 
prescribes  the  same  rule  that  is  recognized  in 
Tennessee, — that  all  advancements  shall  be 
estimated  at  their  value  when  made ;  and  the 
court  construed  this  to  mean  that  the  advance- 
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ment  should  be  deemed  to  be  siade  at  the 
time  it  is  completed  by  the  actual  possession 
and  enjoyment  of  it  when  the  life  estate  fell 
in.  See  also  Clark  y.  WilUan,  27  Md.  608 ; 
Wilks  y.  Ore&r,  14  Ala.  443.  Substantially 
the  same  idea  is  held  in  Moon  y.  Burrow, 
89  Tenn.  104.  In  that  case  land  was  giyen 
by  parol  in  1856,  and  the  donee  went  into 
immediate  possession.  This  parol  gift  was 
ratified  by  a  conveyance  in  1859,  and  the 
question  was  whether  the  adyancement  should 
be  valued  at  the  time  of  the  parol  gift  or 
when  the  deed  was  made,  and  the  court  held 
that  the  value  at  the  time  of  the  parol  gift 
and  beneficial  enjoyment  thereunder  was  the 

S roper  date.  See  also  ffaynes  v.  Jonss,  2 
[ead,  878 ;  O'lfeal  y.  Breecheen,  6  Baxt.  605. 
We  consider  this  much  the  better  rule,  inas- 
much as  the  child  gets  no  possession  or  bene- 
ficial enjo^ent  until  the  father's  death.  In 
the  meantime,  if  the  policy  has  been  allowed 
to  lapse,  the  child  will  not  be  chargeable 
with  anything  on  account  of  it. 

Again,  it  is  said  that,  if  anything  is 
charged  as  an  advancement,  it  would  be 
simply  the  amount  of  premiums  paid,  with- 
out iuterest;  but  the  same  rule,  applied  to 
any  other  property,  would  make  the  amount 


paid  for  the  property  advanced  the  criterion 
of  yalue,  instead  of  what  it  is  actually  worth, 
or  what  may  be  Its  real  outcome.  We  are 
of  opinion,  therefore,  that  the  eldest  son 
should  be  charged  as  an  advancement  with 
the  net  amount  received  by  him  upon  all  the 
policies  after  his  father's  death.  We  can  see 
no  reason  why  he  should  not  be  charged  with 
the  amounts  received  on  the  certificates  in  the 
beneficial  orders  as  well  as  that  upon  the  old 
line  policy ;  nor  with  the  amounts  received 
upon  the  policies  not  paid  up,  as  well  as 
that  paid  up  in  the  fatner's  lifetime.  The 
final  proceeos  and  outcome  of  each  are  earned 
by,  and  are  the  result  of,  the  premiums  in- 
yested  by  the  father  out  of  his  own  means, 
which  would  otherwise  upon  h^s  deatl)  haye 
gone  to  his  distributees. 

Tlis  decree  of  the  chaneeUor  eutothe  real  eaiale 
M  ajfhrmed,  and  a$  to  the  insurance  money  is 
modified,  as  herein  indicated,  and  the  cause 
is  remanded  for  such  further  proceedings  as 
may  be  desired.  The  costs  of  the  appeal 
will  be  paid  by  the  defendants'  gusxdian 
out  of  the  trust  funds  in  its  hands. 

Petition  for  rehearing  dismissed. 
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E.  D.  BROWN,  Respt., 

V, 

L.  S.  COHN  et  al.,  Appte. 
( Wis. ) 

Tbe  seal  of  the  county  most  be  held  to 
have    been   properly  afllxed  to  tas 

deeds  from  the  oounty,  whereon  the  left-hand 
Bide  of  the  councy  clerk's  signature,  whioh  is 
followed  by  a  scroll  as  his  own  ofBcial  seal,  there 
is  stamped  Into  the  paper  by  a  metal  die  a  devioe 
like  a  seal  inoloelDff  the  words  ''County  Clerk— 
linooln  County— Wis.,**  while  the  clerk  attests 
that  he  has  "affixed  the  seal  of  the  county  board 
of  supervision**  and  the  certificate  of  aolmowl- 
ment  taken  by  the  derk  of  the  droult  court  of 
the  county  states  that  the  county  clerk,  known 
to  be  the  person  *^ho  affixed  the  seal  of  said 
county,**  has  acknowledged  that  he  has  ''affixed 
said  seal,**  and  there  is  no  proof  that  the  county 
had  any  other  seal,  while  the  statutes  provide 
that  tbe  county  board  of  supervisors  shall  have 
a  seal,  and  may  alter  it  at  pleasure. 

(April  11, 1889.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Coart  for  Oneida  County  in 
favor  of  plaintiff  io  an  action  brought  to  re- 
cover the  possession  of  certain  real  estate.  Be- 
vereed, 

Tbe  facts  are  stated  in  the  opinion. 

Mesm-s,  Neal  Brown,  L«  A.  Pratt  and 
H.  C.  Hetael  for  appellant. 

Messrs.  Raj-mond*  Lamorenz  4k  Park* 
for  respondent: 

The  law  is  explicit  and  peremptory  that 


eveTT  tax  deed  must  be  executed  under  tbe  of* 
flctai  or  corporate  seal  of  the  county,  and  it 
must  necessarily  follow  that  a  tax  deed  not  so 
executed  is  absolutely  void. 

Laws  1859,  chap.  22,  §  61;  Rev.  Stat.  1878, 
§  1176. 

A  county  seal  mnst  be  the  official  or  corpo- 
rate seal  of  the  county. 

Certainly  the  common  corporate  or  official 
seal  of  a  corporation  cannot  be  one  common  to 
other  corporations  or  individuals. 

Stockton  V.  P&wU,  15  L.  R.  A.  42,  29  Fla.  1. 

The  board  of  supervisors  have  no  more  pow- 
er to  adopt  the  seal  of  the  clerk  than  tbe  coun> 
ty  clerk  has  to  adopt  the  seal  of  the  county 
board. 

Eaton  V.  yoHh,  20  Wis.  449;  Sturdevant  r. 
Mather,  Id.  576. 

Courts  have  sometimes  beld  that  in  the  ab- 
sence of  all  proof  that  the  county  seal  was 
not  affixed,  they  will  presume  from  tbe  recitals 
in  the  deed  that  it  was  so  affixed. 

Dolan  V.  Trelevan,  81  Wis.  147. 

In  that  case  the  court  says:  "Of  course 
when  the  deed  is  produced,  if  it  is  found  that 
the  attestation  is  false,  and  the  seal  wanting, 
the  deed  will  be  held  void,  and  the  defendant 
sent  out  of  court." 

Putney  V.  Cutler,  54  Wis.  66;  Dreuteer  r. 
Smith,  56  Wis.  292. 

It  would  be  a  strange  doctrine  or  rule  that 
the  recitals  in  a  deed  that  a  corporate  seal  had 
been  attached  should  be  taken  as  a  verity, 
when  it  appears  on  the  face  of  such  deed  that 
some  other  seal  in  the  place  of  the  corporate 
one,  or  no  seal  at  all,  had  been  so  attached. 


Nora.— In  connection  with  the  valuable  review  I  the  report  of  the  above  ease,  see  also  the  ease  of 
of  cases  relating  to  official  seals  whioh  is  found  in  I  Stockton  v.  Powell,  16  L.  B.  A.  42,  ISB  Fla.  1. 
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€k>iirtB  generally  take  judicial  notice  of  tbe 
•eals  of  pablic  omcen,  of  other  courts,  and 
perbapa  of  the  corporate  seals  of  municipal 
corporations. 

How  can  tber  recognize  such  seal  as  tbe 
corporate  seal  of  a  particular  corporation  if  it 
bears  on  its  face  no  evidence  of  its  official 
character,  but  on  the  contrary  bears  on  its  face 
efldence  of  its  non-official  character?  Cer- 
tainly  tbe  court  will  not  take  judicial  notice 
that  the  seal  of  a  county  officer  is  the  corporate 
seal  of  the  county. 

PiUaw  v.  Roberts,  54  U.  8.  18  How.  475. 14 
L.  ed.  230:  Pi^ree  ▼.  Indseth,  106  U.  8.  246, 
27  L.  ed.  254. 

If  the  validity  of  appellants'  title  depends 
on  some  facts  dehorB  the  record,  the  burden 
is  on  them  to  establish  such  fact  by  compe- 
tent testimony. 

WiUianu  y.  Pl9f/t(fn.  17  U.  8.  4  Wheat  77, 4 
L.  ed.  518;  Hv^  y.  Van  Wie,  28  Wis.  618. 

The  recitals  in  a  tax  deed  are  not  eyidence 
against  the  owner  of  the  property. 

Blackwell,  Tax  Titles,  78,  and  cases  cited. 

Our  statute  makes  the  deed  eyidence  of  the 
rec'nlarity  of  the  proceeding.  Thto  statute 
only  applies  to  deeas  In  the  form  and  exe- 
cuted m  strict  conformity  with  the  law.  It 
does  not  apply  to  deeds  on  their  face  irregular 
or  yoid. 

It  does  not  apply  to  deeds  not  executed  as 
required  by  law,  and  which  are  yoid  on  their 
face. 

Lain  y.  Bhepardion^  18  Wis.  69;  Eadey  y. 
Whipple,  57  Wis.  485. 

There  is  no  presumption  that  the  officer  in 
executing  lax  deeds  bas  done  his  duty. 

Blackwell,  Tax  Titles,  70-72;  Huey  y.  Van 
Fm,  eupra. 

In  Nebraska  the  law  required  the  tax  deed 
to  be  issued  under  the  seal  of  the  county 
treasurer.  There  had  been  no  otdcial  setd  pro- 
yided.  The  treasurer  used  a  scroll  for  his 
official  seaL  The  courts  held  the  seal  wholly 
insufficient  notwithstanding  the  treasurer  re- 
cites in  his  deed  that  it  is  under  his  hand  and 
seal. 

HendricD  y.  Bogge,  15  Neb.  468;  One  y.  Janes, 
25  Neb.  634;  Beed  y.  Merriam,  15  Neb.  323; 
Baldwin  y.  Merriam,  16  Neb.  189;  Toupo  y. 
Be  Futnm,  87  Fed.  Rep.  46,  affirmed,  184  U. 
8.  241.  88  L.  ed.  928. 

In  the  matter  of  the  sale  and  conyeyance  of 
hods  for  the  non-payment  of  taxes,  municipal 
corporations  haye  no  implied  powers.  They 
can  exercise  only  such  authority  as  has  been 
expressly  giyen  by  statute,  and  that  authority 
must  be  pursued. 

KnocB  V.  Peterson,  21  Wis.  249;  Sprague  y. 
(henen,  80  Wis.  209;  Smith  y.  Todd,  55  Wis. 
450. 

A  tax  deed  must  be  substantially  in  the  form 
prescribed  by  law  and  must  be  sealed  with  the 
corporate  seal. 

Woodman  y.  Cflapp,  21  Wis.  855;  Knox  y. 
Buidekoper,  Id.  528;  Putnep  y.  Outler,  54  Wis. 
66;  Bendexen  y.  Fenton,  21  l^eb.  184;  Black, 
Tax  Titles,  224. 

Orton*  «/*.,  deliyered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment.  Tbe  plain- 
tiff complained  in  the  usual  form,  and  it  was 
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conceded  tbat  he  entered  the  land  and  pur- 
chased it  from  the  United  8tates  in  January, 
1873.  Taxes  thereon  were  duly  assessed  and 
leyied  for  the  years  1374  and  1875,  and  it  was 
duly  sold  for  such  taxes  in  1875  and  1876,  re- 
spectively, to  tbe  county,  and  in  May,  1878,  a 
tax  deed  therefor  was  issued  to  one  J.  D.  GO- 
lett,  the  assignee  of  the  county,  on  the  sale  of 
1875.  A  tax  deed  therefor  was  also  issued  on 
the  11th  day  of  May,  1879,  to  the  said  Gillett, 
assignee,  on  the  tax  sale  of  1876,  and  duly  ac- 
knowledged and  recorded.  A  tax  deed  Uiere- 
for  was  issued  on  the  10th  dayof  Noyember, 
1888,  by  the  county  to  C.  J.  Winton,  the  as- 
sifl^nee  of  the  county,  on  tbe  tax  sale  of  1880. 
Title  through  mesne  conyeyances  from  J.  D. 
Gillett  and  0.  J.  Winton  was  brought  to  the 
defendant  I^  8.  Cohn.  The  defendant  Dayid 
Finn  had  an  interest  only  by  a  contract  to  cut 
timber  on  said  land.  The  answer  of  the  de- 
fendants set  up  the  said  tax  deeds  and  the  stat- 
utes of  limitation  thereon.  The  tax  deeds 
were  objected  to  by  the  plaintiff's  counsel  be- 
cause not  executed  and  acknowledged  accord- 
ing to  law.  Th^  were  received  in  evidence, 
subject  to  the  objection,  but  they  were  finally 
rejected  in  the  findings  of  the  court  as  being 
void  for  the  want  of  the  corporate  seal  of  the 
county  of  Lincoln  on  each  of  said  deeds. 
They  were  alike  in  this  respect,  and  appear  to 
have  been  otherwise  in  due  form  and  accord- 
ins  to  law. 

The  only  real  question  in  the  case  on  this  ap- 
peal is  whether  said  deeds  bear  the  seal  of  tbe 
county  of  Lincoln.  These  deeds  are  signed  by 
the  clerk  of  Lincoln  county,  and  a  scroll  seal 
affixed  thereto.  On  the  left-hand  side  there  is 
stamped  into  tbe  paper  by  a  metal  dye  a  device 
like  a  seal,  and  the  words,  "County  Clerk — 
Lincoln  Co.  — Wis.,"  inclosed  therein.  In  the 
attestation  clause  of  the  deed  the  clerk  attests 
that  he  has  subscribed  his  name  hereunto  of- 
ficially, "and  affixed  the  seal  of  the  county 
board  of  supervision,"  at  Jenny,  in  the  said 
county  of  Lincoln,  etc.  The  certificate  of  ac- 
knowledgment of  the  deeds  by  the  clerk  of  the 
circuit  court,  Lincoln  county,  Wis.,  states  that 
"Herman  Rusch,  as  county  clerk,  to  roe 
known  to  be  the  person  who  executed  and  af- 
fixed the  seal  of  said  county  of  Lincoln  to 
the  foregoing  deed,"  etc.,  "and  the  county 
clerk  acknowledfired  that  he  has  affixed  said 
seal,"  etc.  The  county  is  the  grantor  in  tax 
deeds,  and  speaks  only  by  its  seal.  This 
stamped  device  on  the  left  of  the  clerk's  sig- 
nature is  not  the  clerk's  seal,  for  he  has  affixed 
to  his  name  a  scroll  seal,  and  it  is  not  in  the 
proper  place  for  his  official  seal.  This  stamped 
device  must  be  the  seal  of  the  county,  or  of  the 
county  board  of  supervisors,  referred  to  in  the 
attestation  clause  of  the  deeds,  and  in  the  cer- 
tificate of  the  clerk  of  the  circuit  court,  and 
in  the  acknowledgment  of  the  county  clerk, 
for  there  was  no  other  to  which  such  reference 
could  be  made.  The  first  deed  was  executed 
under  section  51,  chap.  22,  Laws  1859,  and  the 
other  two  under  the  Revision  of  1878.  The 
said  section  51,  chap.  22,  Laws  1859,  provides: 
"In  all  cases  hereafter,  when  a  deed  under  this 
act  shall  be  executed  by  the  clerk  of  'county 
board  of  supervisors,'  or  by  the  clerk  of  'the 
board  of  county  supervisors,'  such  deeds  shall 
haye  affixed  thereto  the  seal  of  such  board,  as 
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the  case  may  be,  which  is  'hereby  declared  to 
be  the  corporate  seal  of  the  county."  This  is 
a  very  liberal  statute.  The  trae  designation  of 
that  board  is  the  "county  board  of  supervis- 
ors."  It  is  the  seal  of  the  board,  and  yet  it  is 
'*the  corporate  seal  of  the  county."  Rev.  Stat. 
1858,  chap.  18,  %  84,  provides  that  '^eyerv 
county  Ixwrd  of  supervisors  shaU  have  a  seal, 
and  may  alter  it  at  pleasure."  This  would 
seem  to  imply  that  the  board  might  adopt  any 
kind  of  seal  they  pleased,  and  change  it  as 
often  as  they  pleased.  Section  669,  subd. 
8,  Rev.  Stat.,  provides  that  the  board  shall  pro- 
vide an  ofiiciiu  seal  for  the  county  and  county 
officers,  and  "that  the  several  official  seals  of 
the  several  county  boards  now  in  use  shall  be 
deemed  to  be  the  official  county  seals  of  the 
several  counties  respectively,  until  others  shall 
be  adopted;"  and  section  1176  provides  ''that  a 
tax  deed  shall  be  presumptive  proof  of  the  reg- 
ularity of  the  proceedings  up  to  and  including 
the  execution  of  the  deed."  ■  In  Bemis  v, 
Weege,  67  Wis.  485,  it  is  held  that  the  tax 
deed  was  presumptive  evidence  that  the  clerk 
was  authorized  to  execute  the  deed  by  a  proper 
resolution  of  the  county  board  under  section 
1104,  Rev.  Stat.;  and  in  Hney  v.  Van  Wie,  28 
Wis.  6 1 8,  it  is  held  that  a  tax  deed  executed  by 
the  deputy  clerk  was  conclusive  evidence  of  the 
existence  of  the  contingency  which  authorized 
the  deputy  to  act,  which  was  the  absence  of 
the  clerk,  though  the  fact  of  his  absence  was 
not  recited  in  the  deed.  The  county  derk  who 
executed  these  deeds  for  the  county  has  certi- 
fied in  the  deeds  themselves,  and  in  his  ac- 
knowledgment of  their  execution,  as  strongly 
as  lauguage  could  do  it,  that  such  seal  is  the  seal 
of  the  county:  and  that  he  affixed  it  to  the 
deeds  as  the  official  seal  of  the  county.  The 
clerk  of  the  circuit  court  certified  to  the 
same  thinf  in  his  certificate  of  acknowledg- 
ment, and  there  was  no  evidence  that  the 
county  had  any  other  seal.  The  evidence  in 
the  deeds  and  their  acknowledgment  is  very 
nearlv  conclusive  that  this  seal  was  affixed  to 
the  deeds  as  the  official  seal  of  the  county. 
This  evidence,  in  view  of  Uie  above  statutes,  is 
certainly  sufficient  to  establish  the  presump- 
tion that  this  device  is  the  adopted  official  seal 
of  the  county.  The  deeds  themselves,  in  this 
respect,  are  presumptive  proof  of  the  regular- 
ity of  their  execution  by  the  above  statute,  and 
the  affixing  of  this  seal  to  the  deeds  was  a  nec- 
essary and  indispensable  part  of  their  execu- 
tion. The  statute  does  not  make  the  form  of 
the  seal  of  any  consequence.  Any  kind  of  a 
device  that  could  be  called  or  used  as  a  seal  is 
sufficient,  and  it  may  be  changed  as  often  as 
the  county  board  sees  fit;  and,  if  none  has  been 
adopted,  the  seal  in  use  shall  be  deemed  to  be 
the  official  county  seal.  The  county  board 
must  be  presumed  to  know  that  their  clerk  was 
using  this  device  as  their  official  seal  of  the 
county,  and  it  seems  to  pass  as  approved  and 
adopted  by  them,  and  without  objection.  This 
device  is  stamped  into  the  paper  as  an  indelible 
impression  of  a  seal,  and  both  "County  Clerk," 
and  "Lincoln  Co."  are  within  and  a  part  of  it. 
The  following  authorities  are  cited  to  the 

grinciple  that,  if  there  is  an  expression  in  the 
ody  of  the  instrument  indicating  or  desiccat- 
ing that  the  scroll  used  is  used  as  the  seal,  it  is 
sufficient:    Lee  v.  Adkin»,  Minor  (Ala.)  187; 
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Boynton  v.  Beynoldi,  8  'Mo.  79;  OrinuUif  t» 
BU^,  5  Mo,  280,  82  Am.  Dec  819;  TToOvrv. 
Keilet  8  Mo.  801;  ArmsiTong  t.  Ptarce,  5Harr.. 
(Del.)  851.    The  seal  affixed  by  the  proper  oU 
fleers  of  a  corporation  as  a  part  of  the  execa- 
tion  of  an  instrument  is  prima  facie  evidence^ 
that  it  is  the  seal  of  the  corporation.    PhUUp^ 
V.  Coffee,  17  111.  154,  68  Am.   Dec.  857.    Our 
statute  goes  as  far,  if  not  farther,  in  making  a, 
deed  presumptive  proof  of  the  reffularity  of  its 
execution,  which  certainly  includes  the  seal  af- 
fixed.   In  Suequehanna  Bridge  d  Bank   Co. 
V.  General  Ine,  Co.,  8  Md.  806,  66  Am.  Dec. 
740,  the  court  said:    "It  is  contended   that, 
there  was  no  proof  of  the  seal  of  the  corpora- 
tion.   It  is  unnecessary,  when  it  is  affixed  tnr 
the  proper  officer  or  agent  of  the  company.^* 
Ang.  A  A.  C>>rp.  195.    To  the  same  eifect  i» 
Leggett  v.  New  Jereey  Mfg.  d  Bkg,  Co.  1  N.  J. 
Eq.  541,  28  Am.  Dec.  728.    "It  is  well  settled 
that  a  corporation  may  adopt   any  seal  thej 
choose  for  a  time,  the  same  as  an  iudividaal. 
Mia  Dam  Founderp  Propre,  v.  Ho9^,  21  Pick. 
417;  Porter  v.  Androeetfggin  d  R.  B,  Oo,  fIT 
Me.  849.    Our  stetute  allows  the  county  board 
to  do  the  same  thing  for  the  county.    See  also 
Bdven  v.  Adame,  4  Allen,  80;  Sheetev.  Selden, 
69  U.  S.  2  WalL  177, 17  L.  ed.  8^;  Loveti  v. 
Steam  BawniU  Auo.  6  Paige,  54. 8  L.  ed.  896; 
Clarke  v.  Imperial  Oae  Coke  Co.  1  Kev.  &  M. 
206;  Middlebtirjf  v.  BuOand  d  W.  B.  Co.  m^ 
Vr.  159;  MiOer  t.  Superior  Maeh.  Co.  79  Dl. 
450;  Blinoii  Cent.  B.  Co.  v.  Johneon,  40  III. 
85:  Sateper  v.  Cox,  68  111.  180;  St.  Louie  Pub. 
Sehoole  v.  Bisleg,  28  Mo.  415.  75   Am.  Dec. 
181;  Eaneae  v.  Hannibal  d  St.  J.  B.  Co.  TT 
Mo.  180;  Johnston  v.  Crawley,  25  (Sa.  816,  71 
Am.  Dec.  178. 

•  All  of  the  above  cases  are  closely  in  poiuC 
They  are  cited  in  the  very  able  and  elaborate 
brief  of  the  learned  counsel  of  the  appellants, 
in  which  are  also  cited  a  great  many  other 
cases  to  the  same  or  similar  effect.  The  caaea 
in  this  court  tend  strongly  to  establish  the  pre- 
sumption that  the  seal  here  used  was  the  offi- 
cial seal  of  the  county.  In  Dreutzer  v.  Smith, 
56  Wis.  292,  the  attestation  clause  of  the  tax 
deed  conteined  the  statement,  "and  have  here- 
unto affixed  the  seal  of  said  county  board  of 
supervisors,"  eta  When  the  deed  was  exe- 
cuted the  statute  required  it  to  be  sealed  with 
the  seal  of  the  county.  Mr.  Justice  Taylor 
said  in  the  opinion:  "Such  seal  will  be  pre- 
sumed to  be  the  only  seal  the  county  bad,  unttk 
proof  be  made  that  the  county  board  had  pro- 
cured another  county  seaL"  Here  the  clerk, 
in  his  attestation  to  the  deeds,  stetes  the  same 
thing,  and  the  county  clerk  and  clerk  of  the 
circuit  court  both  certify  that  it  is  the  seal  of 
said  county.  The  same  learned  Justice  saya 
further  in  his  opinion,  after  citing  tlie  Stetute, 
(Rev.  Stat.,  §  669):  *'Under  this  provision  we 
must  presume  that  the  clerk,  in  executing  the 
deed,  performed  his  duty,  and  affixed  the  seal 
of  the  county  to  the  deed."  Language  could 
not  be  stronger  or  more  appropriate  in  favor  of 
the  regularity  of  the  execution  of  these  deeds 
in  respect  to  their  seals;  and  the  stetute,  as  we 
have  seen,  establishes  the  same  presumption. 
In  Bulger  v.  Moore,  67  Wis.  480,  the  clerk 
stated  in  the  attestetion  clause  that  he  had  af« 
fixed  the  "seal  of  the  county  board  of  super- 
visors," when  it  should  have  had  the  "seal  of 
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the  cxHiiitj/'  and  signed  hiB  name  officially  to 
the  deed  as  * 'clerk  of  the  lioard  of  supervisors," 
when  it  should  have  been  "ooonty  derk." 
The  deed  was  held  valid.  Although  the  de- 
vice does  not  contain  the  words  "county  seal," 
yet  it  was  evident  that  it  was  intended  to  he 
the  county  seal.  It  could  not  have  any  other 
me.  stamped  as  it  was  on  these  tax  deeds,  than 
to  be  used  as  a  seal.  And  it  is  also  quite  evi- 
dent that  the  derk  intended  to  use  it  as  the 
coanty  seal,  and  it  must  be  the  seal  referred  to 
hi  the  deeds  and  their  acknowledgments,  as 
the  seal  of  the  county.  Although  no  case 
may  be  found  exactly  like  this,  or  in  very  close 
anaJogy  to  it,  in  respect  to  the  device  used  as 
a  seal  we  are  yet  inclined  to  hold  that  the  seal- 
m^  of  these  tax  deeds  is  suffldent  under  the 
Uheral  rules  of  the  statute  and  of  the  decisions 
of  Ibe  courts  upon  that  subject  There  can- 
not be  expected  much  uniformity  in  the  seals 
used  as  county  seals  upon  tax  deeds,until  the 
county  boards  of  supervisors  shall  adopt  and 
procuie  a  uniform  county  seal  for  each  county, 
or  for  all  the  counties,  and  discharge  their 
doty  under  the  statute  in  this  respect  Until 
they  do  this  the  courts  must  be  lenient  towards 
the  devices  used  as  such  when  properly  au- 
thenticated, and  this  I  understand  to  be  the 
•pMt  of  the  laws  and  dedsions.  We  therefore 
hold  that  these  deeds  were  properly  executed, 
and  are  valid  tax  deeds,  as  the  basis  of  the  de- 


fendants' title.  The  cases  dted  in  the  brief  of 
the  learned  counsel  of  the  respondent  do  not 
any  of  them  appear  to  be  in  conflict  vdth  the 
above  cases.  In  respect  to  the  last  deed,  dated 
November  10,  1888,  the  plaintiff  introduced 
the  Judgment  roll  in  the  case  of  this  plaintiff 
against  the  county  of  Lincoln  and  county  offi- 
cers and  one  John  Comstock  and  others,  al- 
leged to  be  the  holders  of  the  tax  certificates 
on  which  said  deed  was  issued,  tending  to 
)rove  that  the  issuing  of  said  tax  deed  was  en- 
loined,  and  the  taxes  hdd  void,  and  the  certi- 
.cates  canceled.  We  shall  not  dedde  what 
the  effect  of  that  proceeding  was  upon  said  tax 
deed,  as  it  is  unnecessary.  It  may  be  conced- 
ed that  said  deed  was  rendered  invalid  by  it, 
and  yet  the  other  two  deeds  show  title  in  the 
defendants,  and  their  rifrht  to  recover  in  the 
action  is  not  impaired  by  the  proceedings  in 
that  case.  The  invalidity  of  that  deed  cannot 
affect  the  other  two  deeds  in  any  respect,  aa 
we  understand  the  case.  The  error  of  the  re- 
jection of  the  first  two  tax  deo^n  will  entitle 
the  defendants  to  a  reversal  of  the  judgment^ 
and  on  another  trial  the  matter  of  that  adju- 
dication may  be  reconsidered  and  affain  passed 
upon  by  the  court  Irrespective  of  that  pro- 
ceeding, we  hold  that  deed  also  a  valid  tax 
deed. 

The  judgment  of  ths  Oircuii  Oourtiereeened^ 
and  the  cause  remanded  for  a  new  trial. 


LOUISIANA  SUPREME  COUBT. 


STATE  of  Louisiana,  AppU, 
BOSTON  CLUB  et  al. 


C. 


La.. 


.) 


^nie  deltadante  are  not  earrjlBif  on 

ifliv  nor  are  they  engaged  In  trade,  with- 
in the  meaning  of  the  statutes. 

S.  Xhe  statntee  reqatrlni^  Ueenaes  from 
thoee  who  ** sell,  give,  or  otherwise  dispose**  of 
aloohoHo  drinks,  are  wlthhi  oonstttntlonal  limi^ 


'V^lthont  regard  to  trade  or  hngia< 

to  the  flMt  that  the  proceeds  are  not 

with  a  Tiew  to  profit*  or  for  a 

livelihood.  Incorporated  InstitutioDS,  engaged  In 
■eatng  iotoxloating  liquors  to  their  members 
owe  a  Jloeoee  under  the  paragraph  of  section  11 
of  the  license  Tblx  Law,  designating  ^  sales,  glfti* 
or  other  disposition  **  as  subject  to  a  hoense  tax. 

tFebruary  18, 18INU 

APPEAL  bj  the  State  from  a  judgment  of 
the  District  Ck>urt  for  the  Parish  of 
Orleans  in  fayor  of  defendants  in  an  action 
hrou^ht  to  compel  payment  of  license  fees. 


The  facts  are  stated  in  the  opinion* 
•  Headnotes  \xj  Bbmaux,  J. 


Mr,  Edwin  H.  McCaleb,  for  appellant: 

Social  clubs  organized  as  corporations  under 
the  general  laws,  authorizing  the  formation  of 
corporations  "  for  literary,  sdentiflc,  and 
charitable  purposes,'*  are  liable  to  a  license  tax 
for  selling  liquors  to  their  members  and  guests. 

Barden  y.  Montana  Club,  11  L.  R  A.  508, 10 
Mont  8d0. 

Decisions  to  the  contrary  are  here  yiewed 
and  shown  to  be  unsound  and  fsllacious. 

See  also  StaU  y.  Neia,  12  L.  R  A.  412,  10» 
N.  C.  787;  State  y.  Essex  Olub,  58  N.  J.  L.  99; 
State  y.  Easton  Social,  L,  db  M.  Club,  10  L.  R 
A.  64.  73  Md.  97;  State  y.  Eoraeek,  8  L.  R  A. 
687,  41  Ean.  87;  People  y.  Soule,  2  L.  R  A. 
494,  74  Mich.  260;  People  y.  Andrews,  6  L.  R 
A.  128,  115  N.  Y.  427;  State  y.  Loekyear,  95 
N.  G.  688,  59  Am.  Rep.  287;  Chesapeake  Club^ 
y.  State,  63  Md.  446;  Martin  y.  State,  59  Ala. 
84;  Marmont  y.  StaU,  48  Ind.  21. 

Defendants  are  pursuing  the  business  of 
retail  liquor  dealers,  and  under  article  206  of 
the  Constitution,  the  statutes  imposing  a  license 
upon  tbem  must  be  enforced.  They  cannot 
escape,  because  carrying  on  a  business  not 
authorized  by  their  charters.  Salt  Lake  City 
Y.Edllister,  118  U.  B.  269,  30  L.  ed.  177. 

The  liquor  sold  is  the  property  of  the  cor- 
poration from  which  the  members  can  buy. 
The  mode  of  furnishing  liquors  to  the  mem- 
hers  and  inyited  guests  contains  all  the  ele- 


Nora— As  to  saJe  of  intoxioating  liquor  by  dubs, )  note,  115  N.  Y.  427;  State  y.  JSaston  Social  L.  &  H. 
also  People  y.Soule,  2L.B.  A.  484,  and  not«,  I  aub,  10 L.  B.  A.  64, 78 Md.  07;  Barden  y.  Montana 
T4MIC1I.260;  Statey.  Horaoek,  8  L.  B.  A.  687,  41 1  Qub,  U  L.  B.  A.  603, 10 Mont.  8aD;Statey.  Nels,12 
Kan.  87:  People  y.  Andrews,  6  L.  B.  A.  128,  and  I  L.  a  A.  412,  and  fiot«,  106  N.  a  787. 
SPUR.  A. 


See  also  26  L.  R.  A.  573;  30  L.  R.  A.  500;  31  L.  R.  A.  510;  34  L.  R.  A.  94. 
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moots  of  a  sale.  Rev.  Civil  Code,  arts,  485 
-438  and  2489. 

These  clubs  are  compelled  to  take  out  a 
liqaor  dealer's  license  from  the  United  States, 
under  lis  revenue  laws. 

Unitid  States  v.  Witiig,  2  Low.  Dec.  466; 
U.  8.  Rev.  Stat,  gg  82,  84,  82,  42. 

No  good  reason  can  exist  to  exempt  them 
from  payment  of  state  licenses. 

Social  clubs  are  also  liable  for  the  payment 
of  a  license  tax  on  billiards  and  pool  tables. 

Burroughs,  Taxn.  152;  Oermania  v.  States 
7  Md.  1:  Sears  v.  West,  5  N.  C.  291,  8  Am. 
Dec.  694. 

Messrs.  Howe  ^  Prentiss  for  appellee 
Boston  Club. 

Messrs.  Farrar  Jonas  ^  Krattsehniti 
for  appellee  Pickwick  Club. 

Messrs.  Prentice  E.  Edrinston.  Hor- 
ace L.  Dufour»  F.  C.  Zacaarie*  and 
Bernard  Titehe  amiei  euria. 


c» «/.,  delivered  the  opinion  of  the 
court : 

The  state  prosecutes  this  rule  against  the 
clubs  above  named,  for  the  payment  of  li- 
cense taxes  for  conducting  the  business  of  re- 
tail liquor  dealers  and  keeping  billiard  and 
pool  tables  and  a  restaurant.  By  agreement 
the  two  cases  were  consolidated.  The  de- 
feodants,  incorporated  institutions  under  the 
laws  of  the  state,  pleaded  a  general  denial ; 
also  a  special  denial  that  tbeyi  during  any  of 
the  years  named  in  plaintiff's  rule,  pursued 
any  trade,  profession,  business  or  calling; 
and  in  a  special  plea,  in  their  answer,  they 
alleged  that  article  206  of  the  Constitution 
limits  the  power  of  the  general  assembly, 
4ind  that  legislation  levying  such  a  license 
tax  upon  others  than  those  pursuing  trades, 
professions,  businesses,  and  callings  is  un- 
constitutional. It  is  proven  that  the  Pick- 
wick Club  is  a  social  club,  and  composed  of 
members  who  have  no  proprietary  interest  in 
the  assets  of  the  club;  that  it  provides  a 
reading  room,  restaurant,  barroom,  billiard 
rooms,  and  sitting  rooms  for  its  members; 
that  the  expenses  of  the  club  are  defrayed  by 
annual  dues  of  $100  for  each  member,  and  by 
payment  made  by  the  members  for  food  and 
drinks;  that  the  guests  pay  for  drinks,  or 
the  introducer  pays ;  that  the  prices  are  about 
the  same  as  those  in  the  barrooms  of  the  city ; 
that  small  sums  were  expended  to  make  sd- 
ditious  to  the  library,  and  about  $400  per 
annum  are  spent  in  papers  and  magazines. 
It  is  also  proven' that  the  club  is  open  to 
members,  their  families  and  guests.  The 
guests  are  limited  to  three  at  a  time  for  each 
member.  The  agreed  statement  of  facts  shows 
that  the  operations  of  the  club  have  resulted 
in  a  loss  over  and  above  its  income  from  all 
sources,  except  that  for  the  vear  ending 
April  1.  1892,  the  loss  was  about  $7,000  less 
than  the  total  income,  including  members' 
dues;  and  that  the  sums  received  were  ex- 
pended in  increasing  the  convenience  afforded 
to  members.  The  object  of  the  other  defend- 
ant, the  Boston  Club,  to  all  intents  and  pur- 
poses is  the  same.  There  is  but  little  differ- 
ence between  the  charters  of  these  clubs.  The 
proof  establishes  that  profit  is  not  contem- 
plated by  the  sales  of  liquors  and  other  re- 
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freshments,  and  that  the  defendant  Instita- 
tions  are  of  a  high  Social  standing. 

Plaintiff  claims  licenses  from  the  defend- 
ants for  the  years  1888,  1889,  1800,  and  1891, 
with  interest  and  attorney 'a  fee  under  the 
statute,  which  provides  that  for  every  bus- 
iness or  place  where  liquors  and  other  re- 
freshments are  sold,  directly  at  indirectly, 
an  annual  license,  graduated  on  gross  receipts 
from  sales,  shall  m  paid,  and  that  no  estab- 
lishment selling  or  giving  away  or  otherwise 
disposing  of  any  spirits  shall  pay  less  than 
the' minimum  amounts  fixed  in  the  statutes. 
An  examination  of  the  different  acts  discloses 
that  in  1871  the  leprislature  classed  clubs  in 
which  spirituous  liquors  were  sold,  used,  or 
supplied  to  members  or  visitors  under  the 
heaaline  of  ''persons,  trades,  professions, 
and  occupations  subject  to  taxation,"  and 
imposed  upon  them  a  license  tax  of  $250  per 
annum.  The  word  ''club"  is  not  in  the 
Revenue  Act  of  1880.  A  license  was  imposed 
in  that  act  on  ''all  places"  and  "establish- 
ments" where  liquor  is  sold  or  iriven  avraj. 
The  Act  of  1886  upon  the  subject  is  the  same* 
except  that  restaurants  are  not  named.  The 
legislature  retained  the  license  on  clubs  dis- 
tributing liquors,  and  on  the  business  of 
restaurants.  This  act  and  those  subsequent 
contain  an  exemption  not  in  prior  acts.  "  No 
license  shall  be  charged  for  selling  refresh- 
ments for  charitable  or  religious  purposes." 
Corporations  are  distinct  rrom  ali  persona 
who  compose  them.  The  general  assemblj 
has  by  separate  enactment  authorized  the 
incorporation  of  societies  for  literary  and 
similar  purposes,  and  in  some  respects  the 
law  maintains  a  difference  between  them  and 
corporations  for  the  profit  of  its  members, — 
in  other  words,  business  corporations;  but 
there  is  no  difference  between  them  as  to 
collective  entity.  The  rights  of  each  are 
independent  from  the  individual  sharehold- 
ers. The  defendants,  to  the  extent  that  ther 
have  for  purpose  to  provide  for  the  social 
and  intellectual  entertainment  of  their  mem- 
bers, are  exempt. 

In  order  to  support  their  contention  that 
they  are  not  indebted  at  all  for  a  license  thej 
argue  that  they  are  not  engaged  in  trade, 
ana  do  not  follow  a  business.  The  definition 
of  "  business"  by  the  lexicogmphers  is  sufl3- 
ciently  broad,  and  comprehensive  to  embrace 
every  employment  or  occupation,  and  all 
matters  that  engage  a  person's  attention  or 
require  his  care,  without  the  least  regard  to 
trade  or  business.  The  meaning  of  the  leg- 
islators as  expressed  in  the  statutes  is  not 
as  extensive.  "Business,"  in  a  legislative 
sense,  is  that  which  occupies  the  time,  at- 
tention, and  labor  of  men  for  purposes  of 
livelihood  or  for  profit;  a  calling  for  the 
purpose  of  a  livelihood.  We  will  follow 
the  latter  meaning  in  interpreting  the  stat- 
utes relating  to  license  tax.  The  defendants 
are  not  money  corporations,  in  a  business 
sense,  nor  are  they  business  corporations. 
All  subjects  of  license  designated  in  the 
license  acts  have  reference  to  business,  except 
liquors.  There  is  a  license  required  for  the 
business  of  an  hotel,  of  a  theater,  of  billiard 
tables,  and  othei  occupations.  The  defend- 
ants may  think  it  sufiicient  to  answer  that 
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the  same  la  true  for  everr  buBiness  of  bar- 
nxMn,  cabaret,  and  coffee  noiue,— a  position 
which  woald  be  correct,  if  legislation  with 
reference  to  alcoholic  drinks  were  not  excep- 
tional. The  section  11  must  be  taken  as  a 
whole.  It  includes  all  places  and  establish- 
ments in  which  liquor  is  distributed.  The 
limitation  of  the  constitution  pleaded  and 
argued  does  not  restrict  the  general  assembly 
ao  as  to  prevent  the  collection  of  a  liquor 
license,  as  required  by  the  statute.  The 
legislature  has  the  power  to  prohibit,  as  well 
as  the  power  to  license,  the  sale  of  liquors. 
It  has  complete  control  of  the  subject.  The 
affirmative  prescription  of  the  constitution 
authorizing  legislation  with  reference  to  a 
license  tax,  it  has  been  decided,  is  not  a 
limitation  or  restriction  on  the  law-making 
power.  The  judiciary  can  arrest  the  execu- 
tion of  a  statute  when  it  conflicts  with  the 
constitution.  It  is  for  those  who  question 
the  validity  of  a  law  to  show  that  it  is  for- 
bidden. 

It  was  stated  in  argument  by  defendants' 
counsel  that  these  social  clubs  are  more  pri- 
vate than  the  average  dwelling.  That  fact 
does  not  relieve  them  from  the  payment  of  a 
license.  In  reference  to  the  privacy  they 
vril  I  be  under  the  law  as  secure  from  intrusion 
as  tbey  were  prior  to  the  payment  of  a  li- 
cense. The  payment  of  a  license  does  not 
have  the  effect  oY  making  them  public.  Nor 
is  the  co-operation  feature  urged, — if  there 
be  co-operation  in  carrying  on  the  affairs  of 
a  club, — ^a  ground  of  defense  sustainable 
against  the  plain  provision  of  the  law. 
The  corporation  furnishes  its  members  with 
thin^  they  enjoy  in  common,  such  as  com- 
modious reading  rooms,  books,  newspapers, 
at  an  assessed  value  per  annum.  The  drinks 
cannot  be  enjoyed  in  common  with  all  the 
members  of  the  club.  Each  member  pavs 
for  that  which  he  receives.  Even  if  it  be 
not  a  sale,  it  is  included  within  the  terms  of 
the  statutes,  and  cannot  escape  the  applica- 
tion resulting  when  any  spirits,  wines,  al- 
coholic or  malt  liquors  are  ^  given  away  or 
otherwise  disposed  of." 

The  question  whether  or  not  clubs  furnish - 
ine  refreshments  to  their  members  for  a  con- 
sideration are  engaged  in  selling  and  in  busi- 
ness that  requited  a  license  is  one  of  first 
impression  in  this  state:  It  has  led  to  many 
ana  conflicting  decisions  in  other  states. 
Cases  arose  where  the  club  was  an  association, 
not  inoorporated,  and  the  courts  decided  that 
there  was  no  sale.  The  case  of  Oraff  v. 
£ran$,  L.  R.  8  Q.  B.  Div.  878,  upon  the 
sabject  is  referred  to  as  leading.  The  man- 
ager if  the  Grosvenor  Club,  an  association 
organized  in  good  faith,  was  prosecuted  for 
«elling  liquor  without  a  license,  under  the 
English  Licensing  Act,  prohibiting  the  retail 
of  any  intoxicating  liquor  without  a  license. 
He  interposed  the  defense  that  he  transferred 
to  the  members,  as  they  required,  for  a  mon- 
eyed consideration.  That  each  member  be- 
ing a  part  owner,  he  (the  member)  could  not 
be  the  seller  and  buyer  of  his  own  property. 
The  funds  of  the  club  received  from  the 
members  for  liquor  were  used  in  buying  other 
liquors  and  oUier  refreshments,  which  were 
distributed  to  members  at  flxed  prices.    The 

^U  R  A. 


court  maintained  the  defense,  ted  decided 
that  the  members  were  co-owners,  and  that 
the  transfer  of  the  property  was  not  a  sale 
within  the  meaning  of  the  section.  The 
reasonin||[  which  lea  to  this  conclusion  has 
been  criticised,  and  has  not  met  with  general 
approval.  The  infinitesimal  interest  of  the 
member  of  a  large  unincorporated  association 
in  the  drink  he  orders  does  not  make  him  a 
''tenant  in  common"  with  his  co-members; 
and  the  deliveir  for  a  consideration  not  a 
sale.  This  decision  has  nevertheless  been 
followed  in  several  jurisdictions,  namely,  in 
the  cases  of  Com,  v.  Piifmphrei,  187  Mass.  567, 
60  Am.  Rep.  840;  Cam.  v.  Smith,  102  Mass. 
147 ;  JSeim  v.  8taU,  65  Md.  566.  89  Am.  Rep. 
419.  ''The  club  is  not  required  to  pay  a 
license ;"  it  was  not  a  sale.  Piedmont  Club 
V.  Cam.  87  Va.  640 ;  8taU  v.  McMaiter.  85 
S.  C.  1.  The  better  opinion  seems  to  be  that, 
whether  incorporated  or  not,  in  both  cases 
the  property  passes  to  the  individual  mem- 
ber, and  the  money  paid  becomes  the  prop- 
erty of  the  club.  This  was  the  conclusion 
reached  in  a  number  of  cases.  In  State  v. 
Neis,  108  N.  C.  787,  12  L.  R.  A.  412,  the 
court  held  that  the  member  of  the  association 
did  not  receive  the  identical  liquor  which 
belonged  to  himself ;  that  it  belonged  mostly 
to  others,  in  which  he  had  a  minute  indi- 
vidual interest ;  that  for  his  money  he  re- 
ceived in  exchange  liquors  of  others  as  well 
as  of  himself,  and  converted  it  to  his  sole 
and  separate  use ;  that  it  was  a  sale.  The 
court  affirmed  the  prior  decision  of  Slate  v. 
Loehyear,  95  N.  C.  683,  59  Am.  Rep.  287. 
In  Martin  v.  State^  59  Ala.  84,  the  club  was 
inoorporated.  It  purchased  liquors,  and  sold 
to  its  members.  The  monev  received  was 
deposited  in  the  common  fund,  and  was  spent 
to  replenish  the  stock  of  liquors  for  the  use 
of  the  club.  The  court  held  that  the  furnish- 
ing of  drinks  to  members  for  a  consideration 
is  a  sale.  A  similar  conclusion  prevailed  as 
to  sales  in  the  well-considered  case  of  People 
V.  Soule,  74  Mich.  255,  2  L.  R.  A.  494.  The 
following  decisions  are  to  the  same  effect: 
Stale  V.  Eaeton  Social  L.  db  M.  Club,  78  Md. 
102, 10  L.  R.  A.  64 ;  Chesapeake  Club  v.  State, 
63  Md.  446 ;  People  v.  Andretee,  115  N.  Y. 
427,  6  L.  R.  A.  128 ;  United  States  v.  Wittig, 
2  Low.  Dec.  466.  The  weight  of  authorities 
impels  the  assent  to  the  proposition  that  they 
are  sales. 

Conceding  them  to  be  sales,  considering 
the  statute  as  a  whole,  we  conclude  that  it 
is  not  the  intention  to  require  a  license  of  a 
social  club  as  being  in  business  or  in  trade. 
An  indispensable  criterion  of  business  is  that 
profit  is  intended.  The  supreme  court  of 
Tennessee,  the  supreme  courts  of  Virginia, 
of  Montana,  and  of  South  Carolina,  have 
decided  that  the  operations  of  clubs  in  sup- 
plying their  members  with  food  and  liquor 
do  not  constitute  a  business,  within  the  mean- 
ing of  the  statute  of  their  respective  states. 
But  intoxicating  liquors  are  specially  des- 
ignated, singled  out,  excepted.  They  are 
subject  to  the  license  tax,  without  reference 
to  any  business  in  which  the  party  may  or 
may  not  be  engaged.  The  history  of  legis- 
lation upon  the  subject  in  this  state  precludes 
the  possibility  of  concluding  that  it  was  Dot 
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the  intention  to  tax  them  in  inserting  a  par- 
■ffiaph  aa  broad  and  comprehensive  in  sec- 
tion 11  of  the  License  Law.  It  is  not  limited 
to  a  license  for  the  business  of  barroom,  etc., 
but  extends  to  all  ** places  and  establish- 
ments" sellinffor  **  giving  away  or  otherwise 
disposing. "  This  reaches  the  transfer  of  1  iq- 
uors  whether  by  ^'salo,  gift,  or  other  dis- 
position." 

Under  the  settled  jurisprudence  of  this 
oourt,  in  cases  appealing  to  its  equity  pow- 
ers, penalties  in  matter  of  licenses  are  al- 
lowed from  judicial  demand.  Stats  v.  yew 
Bngland  Mut.  Ins.  Co.,  48  La.  Ann.  188.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  in  favor  of 
the  PickwicK  Club  be  reversed,  avoided,  and 
annulled;  and  it  is  now  ordered,  adjudged, 
and  decreed  that  plaintiff  have  judgment 
against  the  Piclicwick  Club  for  the  amount 
of  the  license  of  1888,  1889,  1890,  and  1891, 
to  wit,  $1,600,  and  10  per  cent  attorney's  fee 
on  the  amount  of  $800,  and  5  per  cent  attor- 
ney's fee  on  the  remaining  $800. 

It  is  ordered,  adjudged,  and  decreed  that 
ths  judgment  appealed  from  in  favor  of  the 
Boston  Club  oe  reie&ried,  awided,  and  an- 
nulML;  and  it  is  now  ordered,  adjudged  and 
decreed  that  plaintiff  have  judgment  against 
the  Boston  Club  for  the  amount  of  the  li- 
censes of  1888,  1889,  1890,  and  1891,  to  wit, 
$900,  and  10  per  cent  attorney's  fee  on  $500, 
and  5  per  cent  attorney's  fee  on  $400;  and 
that  said  amounts  be  secured  as  prayed  for. 
The  defendants  to  pay  the  costs  of  both 
courts. 

Fennert  J,,  recuses  himself,  beinff  an  of- 
ficer of  one  of  the  defendant  corporations. 

A  petition  for  rehearing  was  subsequently 
tiled  in  response  to  which  Watkins,  «/.,  on 
April  10,  1898,  delivered  the  fol  lowing  opin- 
ion : 

The  following  are  the  several  grounds  on 
which  the  defendants  rely  in  support  of  their 
application,  the  two  motions  substantially 
covering  the  same  defenses,  to  wit:  ** First. 
That  the  judgment  and  decree  of  this  honor- 
able court  are  ultra  petittonemt  and  are  in 
favor  of  the  state  upon  a  cause  of  action  not 
alleged  and  not  before  the  court.  Second. 
That  the  enumeration  of  persons  and  pursuits 
from  and  upon  which  license  taxes  may  be 
levied  and  enumerated  in  article  206  of  the 
Constitution  of  the  state  of  Louisiana  is  an 
exclusion  of  a  power  to  levy  such  taxes  on 
any  other  persons.  Third.  Under  article  29 
of  the  Constitution  of  the  state  of  Louisiana 
it  is  provided  that  every  law  enacted  by  the 
general  assembly  shall  embrace  but  one  ob- 
:iect,  and  that  be  expressed  in  the  title,  and 
the  only  object  contained  in  the  title  to  the 
Acts  of  1886-90,  upon  which  plaintiff  herein 
relies  for  a  recovery,  is  the  levy  of  a  license 
on  businesses  and  occupations,  and  on  noth- 
ing else  whatsoever ;  and  if  the  said  acts  be 
to  construed  as  to  levy  a  license  upon  any- 
thing else  than  a  business  or  occupation,  they 
are  to  such  extent  unconstitutional,  null,  and 
void,  because  embracing  more  than  one  ob- 
ject, and  those  objects  not  expressed  in  its 
title.     Fourth.  The  fact  that  in  the  year  1871 
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the  legislature  of  the  state  of  Louisiana 
impost^  a  tax  on  club  houses  where spirituou* 
liquors  Are  used,  sold,  or  supplied  to  mem- 
bers, and  that  said  tax  has  subsequently  been 
eliminated  from  the  legislative  acts,  shows, 
the  intention  of  the  legislature  not  to  lev^  a. 
license  upon  such  clubs.  Fifth.  The  proviso- 
at  the  end  of  the  11th  section  of  the  Acta  of 
1886-90  merely  fixes  a  minimum  license, 
which  must  be  paid  by  every  business  estab- 
lishment which  either  sells  or  gives  away  or 
disposes  of  intoxicating  liquors,  in  quanti- 
ties however  small.  This  proviso  is  not 
intended  to  levy  a  license  upon  a  class  of 
persons  upon  whom  the  license  is  not  levied 
by  the  rest  of  the  section.  It  must  be  read 
in  connection  with  the  rest  of  the  section, 
and  applies  solely  to  business  establishments 
where  liquor  is  given  away." 

1.  On  the  first  proposition  the  contention, 
of  counsel  is  that  the  state  claims  that  th» 
defendants  were  conducting  or  carrying  on 
a  certain  kind  of  business,  and  demands  of 
them,  respectively,  a  license  therefor,  under 
the  provisions  of  the  206th  article  of  the 
Constitution  and  the  Revenue  Laws  of  188^ 
and  1890 ;  and  that  our  opinion  inaccurately 
holds  that  the  claim  is  not  well  founded  itk 
respect  to  their  pursuit  of  a  business  of  any 
kind,  and  yet  compels  them  to  pay  a  license- 
tax.  It  is  quite  true  that  our  opinion  states, 
that  claim  is  made  for  a  license  for  conduct- 
ing a  business,  but  that  business  is  particu- 
lanv  denominated  as  that  of  retailing  liquor. 
It  then  gives  a  definition  of  the  term  ** busi- 
ness" to  be,  in  a  legislative  sense,  that  which 
occupies  IJie  time,  attention,  and  labor  of 
man  for  purposes  of  profit  or  a  livelihood. 
It  then  announces  that  neither  of  defendants- 
are,  in  any  sense,  business  corporations,  and 
that  all  subjects  of  license  desig[nated  in  the 
license  acts  have  reference  to  business,  except 
the  sale  of  Ho  uors ;  and  then  adds  that  the 
license  law  under  consideration  must  be  taken 
as  a  whole,  and  that  it  includes  all  places- 
and  establishments  in  which  liouora  are  dis- 
tributed. The  opinion  then  declares  that  the 
defendants  "are  subject  to  the  license  tax 
without  reference  to  any  business  in  which 
they  mav  or  may  not  be  engaged.  The  his- 
tory of  legislation  upon  this  subject  in  this  • 
state  precludes  the  possibility  of  concluding 
that  it  was  not  the  intention  to  tax  them,  in 
inserting  a  paragraph  as  broad  and  compre- 
hensive as  section  11  of  the  License  Law.  It 
is  not  limited  to  a  license  for  the  business 
of  barroom,  etc.,  but  extends  to  all  places 
and  establishments  selling  or  giving  away  or 
otherwise  disposing  of  liquor.  This  reaches 
the  transfer  of  liquors  by  sale  or  other  dis- 
position." 

Just  here  the  question  arises  as  to  whether 
the  relief  granted  the  state  is  ultra  petition- 
em  or  not.  We  are  of  opinion  that  it  is  not, 
for  the  reason  that  our  opinion  states  that  the 
demand  of  plaintiff  is  that  the  defendants- 
pay  **  license  taxes  for  conducting  the  busi- 
ness of  retail  liquor  dealers,"  and  not  for 
conducting  a  business  simply.  It  is  quite 
evident  that  the  plaintiff's  case  is  brought 
within  the  purview  of  the  license  law,  be- 
cause of  defendants  being  charged  with  re- 
tailing liquors,  notwithstanding  it  is  not  i^ 
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buslnfifls  within  the  termB  of  the  license  law, 
in   this  particular  InBtance;   it  not  being 
<x»idacted  by  the  defendants  with  a  view  ol 
making  a  profit, — givinic  liquor  away  laying 
them  liable  under  the  law  quite  as  well  as 
celling  it.    This  principle  is  well-grounded 
in  authority,  as  an  examination  of  decided 
<s9aes  will  diow ;  the  test  being  that  the  dis- 
poeition  was  of  the  liquors,  as  property  of 
tiie  corporation,  among  its  members,  and  not 
that  the  business  was  conducted  profitably. 
Hence  the  main  question  is  as  to  the  right 
•of  proprietorship  in  the  liquors,  whether  in 
the  corporation  or  its  members.     In  many 
<»8es  the  additional  test  is  put  as  to  the  dis- 
position being  a  sale,  but  with  the  object  in 
Tiew  of  determining  the  proprietoruiip  of 
the  goods  disposed  of.    The  citse  of  Com.  v. 
Bt^mphret,  187  Mass.  564,  50  Am.  Rep.  840. 
is  one  of  the  most  conspicuous  and  frequently 
cited  cases  on  the  subject  of  retailing  liquor 
without  licenses,  and  the  court  says:    **The 
le^slature    .     .    .    has  prohibited  the  sell- 
ing or  exposing  or  keeping  for  sale  spiritu- 
oos  or  intoxicating  liquor,     .     .     .     but  it 
haa  not  undertaken  to  prohibit  the  drinking 
or  buying  of  intoxicating  liquor,  or  the  dis- 
tribution of  it  in  severalty  among  persons 
who  own  it  in  common.     If,  therefore,  two 
or  more  persons  unite  in  buying  intoxicating 
liquor,  and  then  distribute  it  among  them- 
fielTes,  they  do  not  violate  the  statute,  and 
the  intent  with  which  they  do  this  is  imma- 
terial."   And  in  Com,  v.  Smith,  102  Mass. 
147,  the  defense  was  that  the  goods  sold  were 
proi)erty  of  a  club  of  which  the  defendant 
was  a  member,  which  advanced  a  certain  sum 
for  the  purchase  of  liquors  and  refreshments 
for  the  use  of  its  members,  and  to  whom  it 
was  issued  out  on  checks  and  certificates; 
and  the  court  held  that,  **  if  the  liquors  really 
belonged  to  the  members  of  the  club,  and 
had  been  previously  purchased  by  them,  or 
on  their  account,  or  some  person  other  than 
the  defendant,  and  if  he  merely  kept  the 
liqnors  for  them,  and  to  be  divided  amon^ 
them   according  to  a  previously   arranged 
system,  these  facts  would  not  justify  the 
Jury  in  finding  against  the  defendant.  **  *  It 
was  on  this  principle  that  the  clubs  therein 
inTolved  were  held  not  liable,  they  haviniir, 
at  time  of  distribution,  no  right  oi  proprie- 
tofshlp  in  the  goods  disposed  of,  same  l^ing 
exclusive  property  of  the  members,  among 
whom  the  distribution  was  made.     Likewise 
the  court  held  a  club  not  liable.  In  Cfraf  v. 
JBtan$,  L.  H.  8  Q.  B.  Div.  878,  the  court 
basing  its  opinion  ''on  the  ground  that  there 
was  no  transfer  of  the  general  or  absolute 
property,  but  a  transfer  of  a  special  interest, 
as  all  the  members  of  the  club  were  owners 
in  common,"  and  held  that  *'the  furnishing 
of  liquors  to  a  member  was  not  a  sale,  with- 
in the   meaning  of  the  English  Licensing 
Act."    Seim  v.  State,  55  Md.  666,  39  Am. 
Rep.  419,  was  decided  on  the  same  ground, 
and  there  are  some  other  cases  to  the  same 
efiTect 

Bat  in  Siekart  v.  Peo^,  79  111.  85,  the 
court  says :  *'The  proposition  is  absurd  that 
a  ticket  holder  really  owned  the  liquors  with 
which  the  bar  is  stocked,  as  evidently  the 
liquoTB  belonged  to  the  company  as  partner- 
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ship  stock ;  and  the  company  would  have  no 
more  rightful  authority  to  sell  to  the  indi- 
vidual members  or  partners  at  retail  without 
a  license  than  a  mere  stranger  would  have.* 
But  they  say :  **  On  the  contrary,  it  has  been 
repeatedly  held  that  the  delivery  by  the  club 
or  society,  through  its  agent,  of  [liq^uorj 
which  was  common  property  of  the  society, 
to  a  member  of  the  society,  upon  credit  or 
for  cash,  and  which  thereby  became  the  sep- 
arate property  of  the  member,  was  a  sale 
within  the  meaning  of  the  licensing  stat- 
utes." To  the  same  effect  are  the  following 
cases,  viz.  :  Marmoni  v.  State,  48  Ind.  21 ; 
State  V.  Mercer,  82  Iowa,  405;  Martin  v. 
State,  59  Ala.  84.  In  FiopU  v.  SouU,  74 
Mich.  250,  2  L.  R.  A.  494,  the  question  was 
whether  a  club  **  can  distribute  liquors  among 
its  members,  receiving  pay  for  such  liquors 
as  they  are  distributed  by  the  glass,  the 
proceeds  to  go  into  the  treasury  of  the  club, 
to  be  used  In  purchasing  other  li(j[uors,  or  in 
paying  expenses,  without  being  liable  under 
the  laws  of  the  state  to  pay  a  retail  tax," 
and  the  court  said;  ''It  must  be  held  that 
the  liquors  purchased  and  kept  by  the  club 
were,  before  they  were  dealt  out  to  the 
members,  the  property  of  the  corporation. 
When  the  liquor  was  passed,  by  the  agent 
of  the  corporation,  the  respondent  in  this 
case,  over  to  the  individual  member,  it  be- 
came his  properny,  and  was  a  sale  to  him,  as 
he  paid  for  it  when  it  was  delivered  to  him. 
He  could  then  do  with  it  as  he  pleased,  drink 
it  himself,  give  it  to  a  friend  to  drink  or 
throw  it  away.  Being  sold  within  the  Quan- 
tity prescribed  by  statute,  it  was  a  sale  by 
retail,  and,  a  corporation  or  its  a^ent  mak- 
ing a  business  of  it,  the  sales  constituted  the 
business  of  selling  by  retail.  The  law  in- 
cludes all  persons,  and  the  places  of  sale 
prohibited  without  the  payment  of  the  tax 
are  not  limited.  It  reaches  a  club  house  or  a 
private  house  as  well  as  a  saloon  or  a  tavern. 
The  object  of  the  law  is  to  tax  the  business 
wherever  found  or  by  whom  carried  on." 
After  examining  and  analyzing  many  decis- 
ions the  court  said:  ''It  appears  to  be  a 
simple  and  unansv^erable  proposition  that 
the  liquor  was,  in  the  first  place,  owned  by 
the  corporation  as  corporate  property,  the 
same  as  any  other  person  might  own  it ;  that 
when  it  was  delivered  to  a  member  of  the 
corporation  for  money  paid  to  the  corporation 
or  its  agent,  and  going  into  its  funds,  it  was 
a  sale  to  that  member,  the  same  as  if  it  had 
been  passed  to  a  stranger  to  the  corporation 
in  the  same  way ;  and  the  liquor,  by  such 
sale,  then  becomes  the  absolute  property  of 
the  member,  the  same  as  if  he  had  purchased 
it  in  a  saloon,  or  at  any  other  place  where 
it  is  sold."  That  opinion  is  particularly 
appropriate  in  this  connection,  because  it 
not  only  presents  in  a  clear  light  the  liability 
of  the  club  on  the  theory  of  its  proprietorship 
of  the  liquors  that  were  dealt  m,  but  it  dis- 
tinctly holds  that,  as  the  club  made  a  custom 
or  business  of  such  a  traffic,  the  sales  of  li- 
quor constituted  the  business  of  selling  by 
retail  as  the  law  includes  all  persons,  and 
the  places  of  sale  are  not  limited. 

In  Chesapeake  Club  v.  State,  63  Md.  446.  the 
question  under  consideration  arose  imder  a 
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ftatute  declftring  it  unlawful  for  any  one 
''to  sell,  directly  or  indirectly,  at  any  place, 
or  to  keep  or  give  away  at  hia,  her,  or  their, 
or  its  place  of  business,  any  spirituous,  fer- 
mentea,  or  intoxicating  liquors;"  and  the 
plaintiff  was  a  corporation  organized  for 
literary,  musical,  and  scientific  purposes. 
The  question  was  one  of  violating  the  statute 
by  the  club  providing  and  keeping  at  its 
clubrooms  spirituous  and  fermented  liquors, 
with  the  intent  and  for  the  purpose  of  sup- 
plying the  same  to  its  own  members,  as  same 
might  be  called  for,  either  on  checks  or 
otherwise,  as  the  association  might  provide. 
On  a  full  consideration  of  the  question  thus 
raised  the  court  said :  "  Here,  as  we  have 
seen,  by  tilie  recital  of  the  terms  of  the  stat- 
ute, the  language  is  as  broad  and  compre- 
hensive as  could  well  be  employed.  In 
express  terms  it  applies  as  well  to  all  cor- 
porations and  associations  as  to  all  persons ; 
and  the  great  T>biect  in  view  is  the  absolute 
prohibition  of  all  dispensing  of  intoxicating 
drinks,  either  by  sale  or  gift,  exoept  under 
special  conditions  not  existing  here.  Intox- 
icating liquors  cannot  be  sold,  directly  or 
indirectly,  nor  can  they  be  given  away,  at 
the  place  of  business  of  the  donor.  The  place 
and  only  place  of  business  of  the  appellant 
is  the  clubroom,  where  the  liquors  are  kept 
and  dispensed  to  the  members  of  the  club 
upon  application.  It  is  not  pretended  that 
the  liquors  were  bought  by  any  individual 
member  of  the  club  on  his  own  account,  and 
*  kept  by  him ;  nor  by  all  the  members  of  the 
club  lointly,  in  their  personal  capacities. 
But  the  appellant,  by  its  constitution  and 
by-laws,  has  providea  the  wavs  and  means 
by  which  to  raise  funds, — that  is,  by  entrance 
fees  and  by  assessments, — and  these  funds, 
when  paid  over,  are  the  funds  of  the  corpo- 
ration in  the  hands  of  its  treasurer.  The  liq- 
uors and  other  articles  are  purchased  for  the 
benefit  of  the  club  with  the  funds  thus  raised, 
and  dealt  out  bv  a  steward  or  janitor  regu- 
larly appointed  by  the  corporation,  and  who 
is  its  agent  for  that  purpose.  Therefore, 
whatever  is  done  by  him  within  the  scope  oJf 
his  authority  is  the  act  of  the  corporation, 
and  for  which  it  is  liable.  This  being  the 
case,  why  is  not  the  liquor  thus  supplied 
disposed  of  either  by  sale  or  gift,  acconHnir 
to  the  conditions  of  its  delivery,  to  the  par- 
ticular member  receiving  it  from  the  agent 
of  the  corporation?  It  is  supposed  that, 
because  the  members  are  joined  in  an  asso- 
ciation for  social  and  other  purposes,  no 
matter  how  numerous  and  indiscriminate 
their  membership  may  be,  that  they  may  do, 
as  among  themselves,  with  entire  impunity, 
what  individuals  in  their  relations  and  deal- 
ings with  their  fellow  members  of  the  com- 
munity may  not  do  under  the  statute.  But 
is  there  any  substantial  ground  discoverable, 
either  in  tne  letter  or  policy  of  the  statute, 
for  any  such  distinction?  The  reason  and 
good  sense  of  the  distinction  is  not  perceived, 
and,  in  view  of  tlie  manifest  object  and  pol- 
icy of  the  statute,  such  a  distinction  is 
wholly  inadmissible.  If  the  liquors,  the 
property  of  the  corporation,  be  kept  to  be 
given  to  the  members  at  the  clubroom,  it  is 
a  violation  of  the  letter  and  spirit  of  the  act ; 
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and  if  it  be  8o1d«to  the  members,  either  for 
money  or  for  checks  previously  purchased, 
it  is  equally  a  violation  of  the  law,  for  by 
its  terms  the  statute  declares  that  liquors 
shall  not  be  sold,  either  directly  or  indirectly. 
The  framers  of  the  statute  would  seem  to 
have  been  studious  to  avoid  the  possibility 
of  allowing  any  combination  or  contrivance 
whereby  the  objects  of  the  law  could  be  de- 
feated. All  means,  whether  direct  or  indi- 
rect, tending  to  defeat  or  evade  the  provisionB 
of  the  act,  are  prohibited ;  and  to  say  that 
a  corporation,  or  any  association,  whether 
formed  for  the  particular  object  or  otherwise, 
can  with  entire  impunity  dispense  liquors  to 
its  members  at  pleasure,  according  to  any 
artful  device  that  may  be  adopted,  would  be 
simply  to  disregard,  not  only  the  terms  of 
the  statute,  but  the  manifest  object  to  be 
effected  by  the  Legislature."  It  is  quite  true 
that  that  opinion  was  expressed  by  a  divided 
court,  but  subsequently  the  same  question 
was  presented  to  and  decided  in  the  same 
way  by  a  full  bench  and  a  unanimous  court 
in  State  v.  Eastan  Social  L.  dk  M.  Club,  T^ 
Md.  97,  10  L.  R.  A.  64,  and  the  principles 
announced  in  the  preceding  case  were  af- 
firmed. The  answer  of  the  defendant  in  that 
case  was  very  much  Uie  same  as  that  of  the 
defendants  in  this,  to  the  effect  that  the  club 
was  a  corporation  organized  for  the  purpose 
of  rational  entertainment  and  amusement,  and 
was  not  engaged  in  the  transaction  of  any 
business  wh&tsoever  for  the  purpose  of  mak"^- 
ing  a  profit,  directly  or  indirectly ;  and  that 
the  income  derived  from  various  sources  i& 
solely  applied  to  defraying  the  expenses  of 
the  corporation,  enumerating,  much  the  same 
as  in  this  case,  as  the  various  sources  of  it» 
revenue,  the  entrance  or  admission  fees  of 
members,  monthly  dues,  and  the  money  paid 
by  members  for  what  refreshments,  liquors, 
and  cigars  they  obtain  for  their  personal  use 
at  the  clubhouse.  The  court  stated  the  ques- 
tion to  be  '^  whether  the  furnishing  of  spirit- 
uous and  fermented  liquors  by  the  steward 
or  manager  of  the  club  to  the  members  thereof 
ugon  the  payment  of  the  prices  fixed  by  the 
regulations  of  the  corporation  constituted 
safes  of  such  liquor,  in  violation  of  law,'' 
and  held  that  such  a  transaction  constituted 
a  sale,  and  as  such  was  a  violation  of  the  stat- 
ute, and  asked  this  pertinent  question,  to  wit: 
**•  And,  such  being  the  case,  why  should  thi» 
court  be  astute,  and  indulge  in  questionable 
refinements,  in  order  to  relieve  these  corpo- 
rations of  the  just  consequences  of  their  acts?'' 
And  then  answered  the  question  thus :  **  By 
holding  that  the  supply  of  liquor  by  the 
club  to  its  members  in  the  manner  admitted 
by  the  answers  does  not  constitute  a  sale 
.  .  .  we  should  certainly  afford  impunity 
to  gross  violations  of  the  spirit  and  inteiit 
of  the  statute,  and  thereby  open  the  door  to 
all  the  evils  intended  to  be  suppressed  by  it ; 
and  that  done  bjr  simply  allowing  a  com- 
bination of  individuals  to  do  what  individ- 
uals without  combination  could  not  do  with- 
out incurring  the  penalty  of  the  law.  We 
think  the  facts  admitted  in  the  answers 
clearly  show  habitual  and  constant  violations- 
of  the  law  by  these  corporations  by  the  sale 
of  liquors  at  their  clubrooms  to  the  membera 
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of  the  dab ;  and  the  fact  that  the  sales  were 
made  without  actual  profit  to  the  corporation 
is  wholly  untenable,  and  affords  no  g[round 
of  defense. to  these  proceedings."  This  case 
and  the  -ine  preceding  cover  every  possible 
Tiew  that  can  be  taken  of  the  question  under 
diacuflsion,  and  fully^  support  the  views  an- 
nounced in  our  opinion.  It  matters  not  as 
to  the  character  of  the  disposition  of  the 
liquor;  whether  sale  or  gift,  it  is  equally 
amenable  to  the  law,  and  makes  the  defend- 
ant liable  for  license  taxes.  It  is  equally 
immaterial  whether  the  disposition  was  pro- 
fitable or  unprofitable,  or  whether  profit  was 
eontemplated  bv  this  course  of  dealing  or 
not.  'nils  is  the  substantial  clnim  of  the 
state  in  this  case  as  set  out  In  her  petition, 
and  as  announced  in  our  opihion.  Hence  the 
first  ground  of  objection  is  not  well  taken. 
2.  We  do  not  understand  article  206  of 
fhe  Ck>nstitution  as  imposinff  any  restriction 
whatever  in  the  matter  of  levying  license 
taxes,  but,  on  the  contrary,  as  granting  per- 
miasion  to  the  general  assemblv  in  respect 
to  them,  for  the  language  employed  is,  to 
wit:  "The  general  assembly  may  levy  a 
license  tax,  and  in  such  case  shall  graduate 
the  amount  of  such  tax  to  be  collected  from 
the  persons  pursuing  the  several  trades,  pro- 
fessions, vocations,  and  callings.  **  Then 
follows  this  declaration,  viz.  :  ''All  per- 
sons, associations  of  persons,  and  corporations 
pursuing  any  trade,  profession,  business,  or 
callinjr  may  be  rendered  liable  to  such  tax," 
etc  Article  206.  Looking  into  the  License 
Law  of  1886.  that  was  enacted  in  pursuance 
of  the  provisions  of  that  article  of  the  consti- 
tution, we  find  its  provisions  to  be,  to  wit : 
"That  there  is  hereby  levied  an  annual  li- 
cense tax  .  .  .  upon  each  person  or  as- 
sociation of  persons,  or  business  firms  and 
corporations  pursuing  any  trade,  profession, 
vocation,  calling,  or  business,  except  those 
expressly  exempt  from  such  license  tax  by 
articles  206  and  207  of  the  Constitution.*^ 
Section  1,  Act  No.  101  of  1886.  "That  for 
every  business  of  barroom,  cabaret,  coffee 
house,  caf6,  beer  saloon,  liquor  exchange, 
drinking;  saloon,  or  other  place  where  any- 
thing to  be  drunk  or  eaten  on  the  premises 
is  sold,  directly  or  indirectly,  the  license 
shall  be,"  etc.  After  enumerating  the  nine 
different  classes,  and  grading  them  according 
to  gross  receipts,  this  proviso  occurs,  to  wit : 
"^  license  ^11  be  charged  for  selling  re- 
freshments for  charitable  or  religious  pur- 
poses;" and  the  further  proviso  "that  no 
establishment  selling  or  giving  away  or 
otherwise  disposing  of  an^  spirits,  wines, 
alcoholic  or  malt  liquors  in  less  quantities 
than  one  pint  shall  pay  less  than  fifty  ($50) 
dollars."  Section  11,  Id.  Section  1  of  the 
License  Law  of  1800  is  couched  in  identically 
the  same  language  as  that  of  section  1  of 
the  License  Act  of  18^.  Vide  section  1,  Act 
No.  150  of  1890.  And  section  11  thereof  is 
practically  identical  with  section  11  of  the 
Act  of  1886.  Vide  section  11,  Id.  The  terms 
of  these  licensing  laws  are  almost  identical 
with  the  language  of  the  constitution  in 
respect  to  the  persons,  associations,  and  cor- 
potations  pursuing  the  different  trades,  pro- 
fessions, tmd  vocations  designated,  though 
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superadding  "  the  business  of  barroom,  liquot 
exchange,  drinking  saloon,  or  other  place 
where  anything  to  be  drunk  or  eaten  on  the 
premises  Is  sold,  directly  or  indirectly;"' 
and,  as  if  to  emphasize  and  enforce  the  idea 
that  was  intended  to  be  thereby  conveyed, 
the  proviso  is  made  that  "no  license  shall  be- 
charged  for  selling  refreshments  for  charita- 
ble or  religious  purposes, "  thus  by  the  plain- 
est possible  implication  excluding  all  other 
disposition  of  refreshments  or  liquors  from 
the  contemplation  of  the  Legislature  in  fram- 
ing these  license  statutes. 

But  if  it  be  doubtful  whether  a  sufiScient 
grant  of  power  is  delegated  to  the  general 
assembly  by  article  206  of  the  Constitution 
for  such  purpose,  we  have  only  to  look  into 
the  provistons  of  article  170  to  ascertain  that 
"the  regulation  of  the  state  of  alcoholic  or 
spirituous  liquors  Is  declared  a  police  regu- 
lation, "  and  that  "  the  general  assembly  may 
enact  laws  regulating  their  sale  and  use.^ 
Article  170,  (%nst.     And  it  Is  not  perceived! 
in  what  more  appropriate  way  the  general 
assembly  could  rej^late  the  disposition  of 
alcoholic  and   spirituous  liquors  than   by 
bringing  the  sale  or  other  disposition  of  them 
under  subjection  to  the  license  laws.     There- 
cannot  be  a  doubt  of  our  right  to  examine  and 
contrast  different  articles  of  the  constitution 
in  pari  materia^  in  order  to  determine  the- 
scope  and  meaning  of  either,  and,  applying 
this  test,  we  think  It  evident  that  article  206- 
of  the  Constitution  not  only  does  not  contain 
any  exclusion  of  power  to  levy  the  license 
taxes  that  are  imposed  by  the  licensing  acts, 
but  that  the  grant  of  constitutional  power  is 
full  and  complete.     The  argument  of  the 
learned  counsel  for  the  defendants  on  this 
proposition  is  neither  coirent  nor  persuasive, 
as  will  appear  from  the  subjoined  extract 
we  have  selected  from  one  of  their  briefs,  to* 
wit:    "The  enumeration  of  powers  to  Ufoy 
lieenae  ta/xee  an  certain  persons  in  article  206^ 
of  the  constitution  is  an  exclusion  of  the  power 
to  levy  eueh  taxes  on  any  other  persons. "    This 
is  the  rule  laid  down  by  Coolev  in  his  Consti- 
tutional Limitations,  (page  64,)  and  which 
is  cited  with  approval  in  Louisiana  Cotton 
ISfg,  €h.  V.  yew  Orleans,  81  La.  Ann.  444. 
Aud  in  that  case  a  large  number  of  decisions 
of  this  court  are  cited  to  the  ejfect  that,  where 
the  general  assembly  is  authoi'ized  to  exempt 
certain  property,  it  may  not  exempt  other  prop- 
erty.   And  see  cases  cited  in  Endlich,  Inter- 
pretation of  Statutes,  533.  "It  follows,  that 
when  article  206  confers  authority  to  levy  li- 
cense taxes  on  persons,  associations  of   per- 
sons, and  corporations  pursuing  any  trade, 
profession,  business,  or  callinir,  itbytm^i- 
cation  denies  the  power  to  impose  license  taxes  on. 
persons  or  corporations  that  do  not  pursue 
any  trade,  profession,  business,  or  calling; 
that  is,  on  such  corporation  as  you  find  these 
literary  and  social  clubs  to  be.     And  see  New 
Orleans  v.   Oreat  Southern  Teleph.  dk  Teleg. 
Co.  40  La.  Ann.  42."     (Italics  are  ours.) 

The  requirement  of  the  constitution  in 
reference  to  the  levy  of  taxes  is  that  "all' 
property  shall  be  taxed,"  and  in  reference 
to  licenses,  that  "the  general  assembly  may 
levy  a  license  tax  .  .  .  [on]  all  persons, 
associations  of  persons,"  etc;  but  in  respect: 
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to  tar  exemptions  its  language  is  that  *'the 
following  property  shall  to  exempt  from  tax- 
ation, and  no  other."  Articles  208,  206,  207. 
From  these  constitutional  precepts  it  is  clear 
that  the  power  to  levy  taxes  is  to  be  liberally 
construed,  while  exemption  from  taxation 
must  be  strictlj^  construed.  This  is  the  uni- 
versal rule  of  interpretation.  Hence  the  ar* 
gument  and  authorities  appertaining  to  tax 
exemptions  are  wholly  inapplicable  to  the 
question  under  discussion. 

8.  While  it  is  true  that  the  constitution 
provides  that  no  law  shall  embrace  more  than 
one  object,  and  requires  that  it  shall  be  ex- 
pressed in  its  title,  (Const,  art.  29,)  and  that 
In  the  title  of  the  license  laws  drawn  in 
question  the  only  object  expressed  is  the 
levy  of  a  license  tax,  pursuing,  however,  the 
«xact  phraseology  of  the  constitution,  and 
addine  the  guaixled  expression,  to  wit,  ''ex- 
cept £ose  who  are  expressly  excepted  from 
such  license  tax  by  articles  206  and  207  of 
the  Constitution,**  it  seems  quite  apparent 
that  the  conclusion  we  arrivea  at  In  the  pre- 
vious paragraph  in  regard  to  the  constitu- 
tional grant  of  power  to  the  general  assemb  y 
is  equally  applicable  to  the  (question  pre- 
sented here ;  for  if  it  is  permissible  for  us  to 
•examine  and  compare  the  provisions  of  arti- 
cles 170  and  206  of  the  Constitution  in  order 
to  ascertain  the  extent  and  scope  of  the  grant 
of  power  to  the  general  assembly  to  levy  a 
license  tax  on  the  sale  of  liquors,  we  may 
with  equal  propriety  examine  and  compare 
them  with  the  provisions  of  article  29  of 
that  instrument,  in  order  to  determine  the 
constitutional  legality  of  the  titles  of  said 
licensing  acts. 

4.  It  is  argued  that  because  the  license  laws 
under  discussion  do  not  contain  any  such 
specific  provision  as  the  Law  of  1871  did,  to 
tlie  effect  ^  every  clubhouse  where  spirituous 
liquors  are  used,  sold,  or  supplied  to  mem- 
bers or  visitors"  (Act  Ko.  42  of  1871,  §  8) 
should  pay  a  license,  therefore  we  must  con- 
clude that  it  was  the  legislative  intention  to 
exclude  same  therefrom ;  but  we  take  it  to  be 
perfectly  clear  that  the  language  employed 
m  the  Licensing  Acts  of  188.6  and  1890  is 
equally  as  clear  and  strong  as  that  of  the 
Act  of  1871,  for,  although  the  term  ''every 
clubhouse"  la  omitted,  the  phraseology  em- 


ployed, to  wit,  "  the  business  of  barroom,  liq- 
uor exchange,  drinking  saloon,  or  other  place 
where  anythlnff  to  be  drank  or  eaten  on  the 
premises  is  sold  directly  or  indirectly,"  is 
e<)ually  indicative  of  the  legislative  inten- 
tion to  include  clubhouses.  This  is  further 
strengthened  and  fortified  bv  the  terms  of  the 
proviso,  which  declares  ''that  no  establish- 
ment selling  or  giving  away  or  otherwise 
disposing  of  any  spirits,  wines,  alcoholic  or 
malt  liquors"  shall  escape  the  payment  of  a 
license ;  and  such  a  term  certainly  includes  & 
clubhouse. 

5.  While  it  is  quite  true,  as  contended  by 
counsel,  that  the  proviso  to  the  11th  section  of 
the  two  Licensing  Acts  "  merely  fixes  a  min- 
imum license,  which  must  be  paid  by  every 
business  establishment  which  either  sells  or 
gives  away  or  disposes  of  intoxicating  liq- 
uors," and  was  "not  intended  to  levy  a  li* 
cense  upon  a  class  of  persons  upon  whom 
licenses  are  not  levied  by  the  rest  of  the 
section, "  and  that  same  must  be  read  in  con- 
nection with  the  remainder  of  the  section. 
yet  it  is  certainly  competent  to  examine  and 
construe  the  language  employed  in  the  pro- 
visos for  the  purpose  of  determining  the 
proper  interpretation  to  be  given  the  entire 
act ;  and  particularly  is  this  true  of  the  pro- 
viso that  declares  tliat  "no  license  ^all  be 
charged  for  selling  refreshments  for  charita- 
ble or  religious  purposes. "  The  construction 
of  the  provisos  contended  for  has  been,  in 
effect,  applied  in  the  preceding  argument. 

In  conclusion,  we  feel  constraint  to  say 
that,  after  making  a  most  careful  examina- 
tion of  the  law  and  evidence  in  l^is  case, 
making  a  careful  comparison  of  our  orig- 
inal opinion  with  the  averments  and  prayer 
of  plaintiff's  petition  and  with  the  opinions 
of  many  courts  of  other  Jurisdictions,  and 
having  carefully  examined  and  compared  the 
terms  and  phraseology  of  the  licensing  stat- 
utes with  the  precepts  of  the  constitution, 
we  feel  bound  to  aahere  to  the  conclusions 
originally  announced,  and  refuse  the  appli- 
cation of  the  defendants. 

Rehearing  refused. 

Fenner*  /.,  recuses  himself  on  the  groand 

of  interest. 
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Anson  0.  BARBOUR,  Receiver  of  the  Ohio 
Shoe  Co.,  Flffin  Err., 

NATIONAL  EXCHANGE  BANK  of  Tif- 

fin,  Ohio,  et  al, 

( Ohio ) 

*!•  A  manufketurlny  eompajiy»  Incor- 
porated under  the  laws  of  Ohio,  bor- 
rowed money  of  m,  national  bank*  at  a 
*flead  notes  by  the  Coubt. 


rate  of  Interest  In  ezoen  of  that  presorlbed  by 
seotion  5197  of  the  Bevtoed  Statutes  of  the  United 
States,  and  gave  its  note  to  the  bank  fOr  $B,OQQ. 
payable  at  a  future  day.  The  bank,  for  the  ao* 
commodation  of  the  company,  dlsoounted.  from 
time  to  time,  sundir  promissory  notes  Indorsed 
by  the  company  to  the  bank  in  the  ordinary 
course  of  basioeBS,  and  before  maturity.  Before 
the  maturity  of  any  of  the  notes,  the  company 
became  insolvent,  and  a  reoeiver  was  appointed, 
who  took  charge  of  all  its  property  and  aaseta. 
The  reoeiver  thereafter  reoovered  a  judgment 


Non.— The  law  as  to  set-off  of  judgments  Is  very 
fully  presented  in  the  above  case.  On  the  effect 
of  immaturity  of  olaims  at  time  of  insolvency,  see 
noU  to  libera  v.  Wlckham  (N.  Y.)  17  L.  B.  A.  450. 
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For  tlie  rfffbt  of  bank  to  set  oft  unmatured  olalm 
against  deposit  account  of  its  Insolvent  debtor, 
see  Nashville  Trust  Co.  v.  Fourth  Nat  Bank.  15  lU 
B.  A.  710, 91  Tenn.  830. 
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agamst  0ie  iMuik  for  twloe  the  unouDt  of  Inter^ 
paid  tj  tt  to  the  bank  on  the  note  for  $fi,000,  as 
and  for  the  penalty  proylded  for  taking  Interest 
ta  ezoeas  of  the  rate  prescribed  by  the  statute  of 
the  United  States.  Suceequently  to  the  reoovery 
of  that  judinnent,  the  bank  obtained  two  Judg- 
ments  in  the  same  court  In  which  the  receiver 
brought  his  action,  to  wit,  one  for  the  balance 
due  on  the  note  for  $fi,000  against  the  company 
and  Its  sureties  on  the  note,  and  one  against  the 
company  for  the  amount  due  on  the  discounted 
promissory  notes  indorsed  by  the  company  to  the 
bank. 

2*  In  an  aetion  to  eajoln  the  ooUection 
of  &  iMkUmoe  due  on  the  Jndflrment  in 
fiiTor  of  the  receiver,  and  for  other  relief, ~ 
Beld^  that  after  the  appointment  of  the  receiver, 
and  the  rendition  of  judgment  on  the  respective 
daime  of  the  company  and  the  bank,  the  Judg- 
ments in  favor  of  the  bank  were,  upon  principles 
of  equity,  a  proper  subject  of  set-off  against  the 
Jndgment  in  favor  ot  the  receiver. 

(January  81,  U88J 

ERBOB  to  the  Circuit  Court  for  Seoeca 
County  to  review  a  judgment  affirmiDg  in 
part  aod  reversing  in  part  a  judgment  of  the 
court  of  common  pleas,  so  as  to  allow  the 
plaintiff  all  the  relief  demanded  in  an  action 
brought  to  enjoin  the  collection  of  a  judgment 
and  to  compel  a  set-off  against  it  of  ^^.rtaln 
judgments  held  by  plaintiff.    Affirmed. 

Statement  by  Dieknwn,  •/..* 

The  original  action  wag  commenced  In 
Kay,  1887,  in  the  court  of  common  pleas  of 
Seneca  county,  by  the  National  Exchange 
Bank  of  Tiffin,  Ohio,  one  of  the  defendants 
in  error,  against  the  Ohio  Shoe  Company, 
Elizabeth  O.  Sneath,  administratrix  of  Al- 
fred G.  Sneath,  deceased,  Rezin  W.  Shaw- 
faau,  and  Anson  C.  Barbour,  receiver  of  the 
Ohio  Shoe  Company,  the  plaintiff  in  error. 
From  the  judgment  the  receiver  brings  error. 

The  record  discloses  the  following  state 
of  facts :  "  On  the  8th  day  of  June,  1878, 
the  Ohio  Shoe  Company,  a  manufacturing 
corporation  organized  under  the  laws  of 
Ohio,  having  become  insolvent,  the  plaintiff 
in  error,  Anson  C.  Barbour,  was  appointed 
as  receiTer  of  the  property  of  the  corporation 
in  an  action  brought  against  it  by  Alfred 
G.  Bneath  to  subject  its  property  to  the  pay- 
ment of  its  debts ;  Sneath  being  liable  as  its 
surety  upon  a  large  part  of  its  indebtedness 
then  paat  due.  Immediatelv  upon  his  ap- 
pointment, Barbour,  as  such  receiver,  took 
charge  and  possession  of  all  of  the  property 
and  assets  of  the  corporation,  and,  under  the 
orders  of  the  court,  has  been  converting  the 
same  into  money,  and  still  holds  the  same, 
and  the  fund  nOw  in  his  hands  is  the  only 
property  or  fund  applicable  to  the  payment 
of  the  debts  of  the  corporation,  and  the  same 
is  insufficient  to  pay  the  debts  in  full ;  and 
the  corporation  is  wholly  insolvent,  has  long 
since  abandoned  its  organization,  and  its 
stockholders  are  also  insolvent.  On  the  8th 
day  of  June,  1881,  Barbour,  as  such  receiver, 
recoTered  a  Judgment  against  the  National 
Exchange  Bank  of  Tiffin7  Ohio,  for  the  sum 
of  $6,455.80,*  in  the  court  of  common  pleas 
of  Seneca   county,    Ohio,   as   and   for  the 
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penalty  against  the  bank,  prescribed  by 
tion  5198  of  the  Revised  Statutes  of  the 
United  States,  for  taking  interest  in  excess 
of  the  rate  prescribed  by  law  from  the  Ohio 
Shoe  Company.  That  j  udgment  was  re  versed 
by  the  district  court  of  Seneca  county,  ou 
the  petition  in  error  filed  therein  by  the  bank ; 
and  upon  petition  in  error  to  the  judgment 
of  reversal,  filed  in  the  supreme  court  by  the 
receiver,  against  the  bank,  the  judgment  of 
the  district  court  was  reversed,  and  the 
judgment  of  the  common  pleas  in  favor  of 
the  receiver  was  afilrmed,  by  the  supreme 
court,  on  the  26th  day  of  April,  1887.  Bar- 
hour  V.  Natumal  Exch.  Bank,  45  Ohio  St.  133. 
At  the  time  Barbour  was  so  appointed  receiver 
of  the  Ohio  Shoe  Company,  it  was  indebted 
to  the  bank  in  the  sum  of  $5,000,  which  in 
debtedness  was  then  evidenced  by  a  promis- 
sory note  for  $5,000,  dated  April  17.  1878, 
payable  ninety  days  after  date,  and  signed 
by  the  Ohio  Shoe  Company,  and  Alfred  G. 
Sneath  and  R.  W.  Shawhan  as  its  sureties. 
Said  note  was  taken  up  at  maturity,  and  a 
new  note  for  $5,000,  dated  July  SO.  1878, 
payable  ninety  days  after  date,  and  signed 
by  the  Ohio  Shoe  Company  and  Its  said  sure- 
tfes.  given  in  its  steaa.  At  the  maturity  of 
the  last-mentioned  note,  $2,500  was  paid 
thereon,  and  a  new  note  for  $2,500,  dated 
October  20,  1878,  payable  ninety  days  after 
date,  and  signed  by  the  Ohio  Shoe  Company 
and  its  sureties,  was  given  in  the  renewal  of 
the  amount  unpaid  on  said  $5,000  note  so 
lastly  taken  up ;  and  on  the  21st  day  of 
January,  1879,  said  $2,500  note  was  taken 
up,  and  the  note  for  $2,500,  dated  January 
21,  1879,  payable  ninety  days  after  date,  and 
signed  by  the  Ohio  Shoe  Company,  and  Al- 
fred G.  Sneath  and  R.  W.  Shawhan  as  its 
sureties,  was  given.  On  the  25th  day  of 
June,  1881,  the  bank  obtained  a  judgment 
for  the  sum  of  $2,857.88,  in  the  common 
pleas  of  Seneca  county,  a<;ain8t  the  Ohio 
Shoe  Company,  aod  Alfred  G.  Sneath  and 
Rezin  W.  Shawhan  as  its  sureties,  upon  said 
note  dated  January  21,  1879,  the  judgment 
to  bear  interest  at  eight  per  cent  per  annum. 
No  execution  was  ever  issued  on  the  last- 
named  judgment,  and,  at  the  time  of  the 
commencement  of  the  action  below,  that 
judgment  appeared  to  have  been  satisfied  of 
record,  said  satisfaction  having  been  entered 
by  mistake,  March  25,  1884.  On  the  5th  day 
of  February,  1883,  the  bank,  in  the  court 
of  common  pleas  of  Seneca  county,  recovered 
another  judgment  against  the  Ohio  Shoe 
Company,  for  the  sum  of  $2,200.98,  upon  the 
liability  of  the  corporation  as  indorser  upon 
certain  promissory  notes,  discounted  by  the 
bank  prior  to  the  appointment  of  the  receiver, 
but  upon  which  no  cause  of  action  accrued 
to  the  bank  against  the  Ohio  Shoe  Company, 
as  such  indorser,  until  after  the  appointment 
of  the  receiver,  A  part  of  this  judgment 
bore  interest  at  8  per  cent,  and  a  part  at  6  per 
cent,  per  annum.  After  the  judgment  in 
favor  of  the  receiver  was  affirmed  by  the  su- 
preme court,  the  bank  filed  a  motion  in  the 
court  of  common  pleas,  in  the  action  in  which 
said  judgment  was  rendered  against  it,  to 
have  said  $2,200.98  judgment  m  its  favor 
against   the    Ohio   Shoe  Company  aot  off 
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against  the  judgment  in  favor  of  the  receiver. 
'Die  motion  was  heard  in  said  court  on  the 
6th  of  May,  1887,  upon  the  evidence  offered 
in  support  thereof,  and  the  same  was  over- 
ruled and  refused,  and  thereupon  said  court 
rendered  final  judgment  upon  the  merits  upon 
the  question  thus  presented,  in  favor  of  the 
receiver  and  against  the  bank,  refusing  to 
allow  the  set-off.  The  bank  excepted  to  the 
decision  of  the  court  on  said  motion,  and 
took  a  bill  of  exceptions  embodying  all  of 
the  evidence;  and  it  is  now  prosecuting  a 
petition  in  error  in  this  court  (No.  2,244, 
general  docket)  to  reverse  the  judgment  so 
rendered  against  it  on  said  motion.  There- 
upon, on  the  18th  day  of  May,  1S87,  the  bank 
Eaid  to  the  sheriff,  on  the  execution  held  by 
im  on  the  judgment  against  it  in  favor  of 
the  receiver,  the  sum  of  $1,975.53,  being  the 
excess  due  on  said  judgment  over  the  amount 
due  to  the  bank  from  the  Ohio  Shoe  Com- 
pany, on  both  of  said  judgments  in  its  favor, 
computing  interest  to  that  date  on  each  of 
said  judgments,  and  thereupon  brought  the 
action  below  in  this  case  to  enjoin  the  col- 
lection of  the  balance  of  the  judgment  in 
favor  of  the  receiver  against  it,  and  praying 
that  the  erroneous  entry  of  satisfaction  of  said 
judgment  in  favor  of  the  bank  might  be  set 
aside  and  held  for  naught,  and  praying  to 
have  both  of  said  judgments  in  its  favor 
against  the  Ohio  Shoe  Company  set  off 
against  the  balance  due  to  the  reiver  on 
said  judgment  against  the  bank.  The  re- 
ceiver demurred  to  the  netition,  and,  his  de- 
murrer being  overruled,  he  answered,  and, 
as  a  second  ground  of  defense,  ho  pleaded  the 
judgment  refusing  to  allow  tjie  set-off  in  the 
original  case,  in  bar,  so  far  as  the  action  re- 
lated to  the  judgment  for  $2,200.98,  and,  as 
a  third  ground  of  defense,  set  forth  the  fact 
that  the  $2,857.98  judgment  was  dormant  at 
the  time  the  action  was  brought.  The  court 
of  common  pleas  held  that  the  second  ground 
of  defense  was  good, and  refused  to  allow  the 
$2,200.98  judgment  to  be  set  off  for  that  rea- 
son, but  allowed  the  judgment  for  $2,857.98 
as  a  set-off  against  tiie  judgment  in  favor 
of  the  receiver.  The  case  was  appealed  by 
both  parties  to  the  circuit  court,  and  the  cir- 
cuit court  set  aside  the  erroneous  satisfaction 
of  said  judgment  in  favor  of  the  bank  and 
against  the  Ohio  Shoe  Company,  and  rendered 
ludgment  in  favor  of  the  bank,  and  allowed 
both  of  the  judgments  in  its  favor  against 
the  Ohio  Shoe  Company  as  a  set-off  against 
the  judgment  in  favor  of  the  receiver,  and 
enjoined  the  collection  of  the  judgment  in 
favor  of  the  receiver  against  the  bank,  as 
praved  for.  A  motion  for  a  new  trial  was 
maAe  by  the  receiver,  and  was  overruled. 
The  receiver  excepted  to  the  ruling,  and 
prosecutes  this  proceeding  to  reverse  the 
judgment  of  the  circuit  coiirt." 

Mes9n.  Lutes  A  Lntes»  for  plaintiff  in 
error: 

No  ground  for  equitable  set-off  is  shown. 
To  allow  such  set-off  infrin^s  upon  the  equi- 
table right  of  the  other  creditors  of  said  insolv- 
ent corporation  to  share  equally  in  its  assets, 
— the  trust  fund  in  the  bands  of  the  receiver, — 
and  the  advantage  and  preference  sought  to  be 
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obtained  by  said  bank  by  the  allowance  of 
such  set-off,  would  relieve  it  from  the  i)eoaltv 
imposed  b^  law  for  its  wrongful  act  and  will- 
fui  violation  of  law,  at  the  expense  of  tho 
persons  ioiured  by  such  unlawful  act,  the 
creditors  of  said  corporation,  as  said  penalty 
is  represented  by  the  judgment  in  favor  of  the 
receiver,  obtained  on  their  behalf. 

The  claim  upon  which  the  ludgment,  in 
favor  of  the  receiver  was  founded,  was  not 
founded  upon  contract,  within  the  meaning  of 
Rev.  Slat..  §  5075. 

Uade  V.  McVay,  81  Ohio  St.  231. 

At  the  time  said  claim  was  transferred  to 
the  receiver  on  June  8,  1878,  said  bank  could 
not  have  set  up  any  of  the  claims  upon  which 
its  judgments  are  founded,  as  a  set  off,  for  the 
reason  that  they  were  not  then  due,  and  it 
could  have  then  brought  no  action  thereon. 

Fuller  V.  8Uiglito,  27  Ohio  St.  355,  22  Am. 
Rep  312. 

The  doctrine  of  equitable  set  off  is  usually 
said  to  depend  upon  the  existence  of  a  mutu^ 
credit  between  the  parties.  Mutual  credit  ia 
defined  by  Judge  Story  to  be  •*  a  knowledge 
on  both  f>ides  of  an  existing  debt  due  to  one 
party,  and  a  credit  by  the  other  party,  founded 
on  and  tru.sting  to  such  debt  as  a  means  of  dis- 
charging it." 

Story,  Eq.  Jur.  §1435;  Second  Nat.  Hank  of 
Cincinnati  v.  Hemingray^  84  Ohio  St.  381. 

If  there  is  a  connection  between  the  de- 
mands, equity  acts  upon  it  and  allows  a  set-olF 
under  particular  circumstances. 

Story,  Eq.  Jur.  §  1434. 

The  doctrine  of  compensation  in  the  civil 
law,  from  which  the  doctrine  of  set-off  is  de- 
rived, was  that  when  cross  demands  existed, 
the  two  debts  were  pro  tan  to  extinguished  by 
operation  of  law,  and  only  the  balance  re* 
mained  as  a  debt.  Speakins  of  this  doctrine, 
the  master  of  the  rolls,  in  Whiiaker  v.  HueA, 
Ambl.  407,  says:  "Equity  took  it  up,  but 
with  limitations  and  restrictics.  and  required 
that  there  should  be  a  connection  between  the 
demands." 

Equity  follows  the  statute  and  the  law,  un- 
less there  are  peculiar  circumstances  presented. 

Jordan  v.  National  Shoe  db  Leatfiar  Bank, 
74  N.  Y.  467,  80  Am.  Rep.  819. 

This  requisite  to  the  allowance  of  a  claim  a» 
an  equitable  set-off,  where  the  allowance  is 
asked  against  an  assignee  for  the  benefit  of 
creditors,  is  clearly  established  and  upheld  by 
this  court  in  the  case  of  FtiUer  v.  SteigliU,  27 
Ohio  St.  355,  22  Am.  Rep.  312. 

Whenever  a  set-off,  either  legal  or  equitable, 
of  independent  cross-demands,  where  there  ia 
no  connection  between  the  two  claims,  baa 
been  claimed  against  an  assignee  for  the  bene- 
fit of  creditors,  it  has  had  to  meet  the  equity 
of  equality  among  the  generdl  creditors,  and 
in  every  such  case,  it  has  been  held  that  tbo 
right  or  equity  of  set-off  must  have  attached 
to  the  debt  before  it  passed  into  the  hands  of 
the  assignee,  or  it  could  not  be  upheld. 

Fufler  V.  Stngliiz,  27  Ohio  St.  855.  22  Am. 
Rep.  312;  Myete  v.  Davie,  22  N.  Y.  489;  Mar- 
tin V.  KvntmvUer,  37  N.  Y.  896;  RoberU  v. 
Carter,  88  N.  Y.  107;  High,  Receivers,  gg  249- 
252. 

The  doctrine  of  equitable  setoff  has  been 
upheld  in  no  well-considered  case  where  it» 
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eDforcement  would   infringe   on   any  other 
right  of  equal  grade. 

Ramsey's  Ajtp.  2  Watts,  280,  27  Am.  Dec 
801;  Die/a  v.  Friester,  37  Ohio  St.  473;  Blount 
T.  Windley,  95  U.  S.  173,  24  L.  ed.  424. 

In  the  case  at  bar,  the  receiver's  relation  to 
the  judgment  in  bis  favor  is  substantially  the 
same  as  an  assignee  for  the  benefit  of  cred- 
itors. 

Barbour  y.  ^ifUonal  Sxc7i.  Bank,  45  Ohio 
St  133.  See  also  High,  Receivers,  g  250;  Os- 
ffood  r.  Offden,  4  Eeyes,  70;  National  Bank 
V.  TrimbU,  40  Ohio  St.  620;  Crocker  v. 
First  Nat.  Bank  of  Chetopa,  4  Dill.  358; 
Thompson's  National  Bank  Cases,  817;  Storm 
T.  WaddeU,  2  Sandf.  Ch.  494,  7  L.  ed.  675. 

Defining  the  nature  of  the  claim  upon  which 
the  receiver's  judgment  is  founded.  Justice 
Swayne  in  Bamet  v.  Muncie  Nat.  Bank,  98 
U.  S.  555,  25  L.  ed.  1212,  says:  "The  remedy 
given  by  the  statute  for  the  wrong  is  a  penal 
suit." 

In  Oriental  Bank  v.  Freeze,  18  Me.  109,  36 
Am.  Dec.  701,  the  court  says:  "  When  a  party, 
by  I  he  statute  provisions,  becomes  entitled  to 
recover  a  judgment  in  the  nature  of  a  penalty, 
for  a  sum  greater  than  that  which  is  justly 
due  to  him,  the  right  to  the  amount  which 
may  be  recovered  does  not  become  vested  till 
after  judgment." 

See  also  Lucas  v.  Oovernment  Nat.  Bank,  78 
Pa.  228,  21  Am.  Rep.  17;  Oterholt  v.  National 
Bank  of  Mi,  Pleasant,  82  Pa.  490,  and  Bank 
€f  Chamherfiyurg  v.  Com,  2  Grant,  Gas.  884; 
Hade  V.  McVay,  81  Ohio  St.  281. 

All  tbcie  is  left  of  the  alleged  grounds  of 
equitable  set-off  is  the  fact  of  the  insolvency 
of  the  Ohio  Shoe  Company.  Equity  regards 
the  assets  of  an  insolvent  corporation  as  a  trust 
fund  for  the  equal  benefit  of  all  of  its  creditors. 

Rouse  V.  Merchants  Nat,  Bank,  5  L.  R.  A. 
?n^,  46  Ohio  St.  498;  High,  Receivers,  §§  250, 
251. 

The  right  to  fset  off  one  judgment  against 
another  is  not  a  legal  right. 

IHehl  V.  Friester,  37  Ohio  St.  473;  Holmes  v. 
Robinson,  4  Ohio,  90;  Ramsey's  App.  2  Watts, 
230.  27  Am.  Dec.  301. 

The  bank'  having  refused  for  its  own  ad- 
vantage made  its  election  by  insistinf?  upon 
full  payment  of  its  claim  and  resorting  to  a 
court  of  law  for  a  settlement  of  the  claim 
against  it  for  the  penalty  imposed  by  the 
statute  in  the  hope  of  defeating  it  in  ioto^  is 
DOW  bound  by  its  election  then  made,  and 
should  not  be  permitted  to  now  come  into 
chancery  to  have  its  judgments  against  the 
Ohio  Shoe  Company  set  off  against  the  judg- 
ment in  favor  of  the  receiver,  when  to 
permit  it  to  do  so  will  infringe  upon  the 
rights  of  the  other  creditors  and  relieve  it 
from  the  penalty  already  pronounced  against  it. 

Aofw  V.  Freer,  Wright  (Ohio)  41. 

No  claim  is  made  that  any  new  or  addi- 
tional facts  are  represented  in  this  case,  which 
were  not  presented  and  considered  upon  the 
application  to  have  the  judgment  allowed  as  a 
•et-off  on  the  motion  made  oy  the  bank  in  the 
original  action. 

The  decision  of  the  court  in  that  case  was 
"an  order  effecting  a  substantial  ri^ht  made 
upon  a  summary  application  in  an  action  after 
Judgment,"  and  "  la  a  finaU  order  which  nmy 
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be  vacated,  modified,  or  reversed"  on  petition 
in  error.  (Kcv.  Stat.  §  6707,)  and  until  so  re- 
versed, is  a  bar  to  any  future  action  based 
upon  the  same  grounds. 

Mayer  v.  Wick,  15  Ohio  St.  548;  Herman, 
Estoppel,  p.  569;  Hyatt  v.  Bates,  85  Barb.  816; 
Holmes  v.  Remsen,  7  Johns.  Ch.  290,  2  L.  ed. 
295;  Diehl  v.  Friester,  supra;  Simpson  v. 
Hart,  1  Johns.  Ch.  91,  1  L.  ed.  70. 

Messrs.  Bre'wer  &  Brewer  and  John 
McCauley  for  the  National  Exchange 
Bank. 

Dickmauy  J.,  delivered  the  opinion  of 
the  court : 

The  principal  question  that  arises  in  de- 
termining the  rights  of  the  parties  in  the 
case  at  bar  is  whether  the  National  Exchange 
Bank  is  entitled  to  have  the  judirments  it 
recovered  against  the  Ohio  Shoe  Company 
set  off  against  the  judgment  recovered  against 
it  by  Barbour,  as  receiver  of  the  s^oe  com- 
pany. At  the  time  of  the  appointment  of 
the  receiver,  on  June  8,  1878,  the  notes  upon 
which  the  bank  afterwards  recovered  judg- 
ments had  not  matured,  and  hence  no  cause 
of  action  thereon  had  then  accrued.  The  shoe 
company  had  not  availed  itself  of  the  right, 
under  section  5198  of  the  Revised  Statutes  of 
the  United  States,  to  recover  back,  in  an  ac- 
tion in  the  nature  of  an  action  of  debt,  twice 
the  amount  of  the  interest  paid  to  the  bank. 
The  right  to  the  amount  recoverable  as  and 
for  a  penalty  against  the  bank  had  not  then 
become  vested.  Ab  said  in  Oriental  Bank 
v.  Freeze,  18  Me.  112,  86  Am.  Dec.  701: 
**  Where  a  party,  by  the  statute  provisions, 
becomes  entitled  to  recover  a  judgment  in 
the  nature  of  a  penalty,  for  a  sum  greater 
than  that  which  is  justly  due  to  him,  the 
right  to  the  amount  which  may  be  so  re- 
covered does  not  become  vested  till  after 
judgment."  And  until  there  was  a  change 
in  me  nature  of  the  cause  of  action  of  the 
shoe  comp'iny.  there  could  be  no  statutory 
set-off  of  the  shoe  company's  claim.  Under 
section  5075  of  the  Revised  Statutes,  ''a  set- 
off can  only  be  pleaded  in  an  action  founded 
on  contract,  and  must  be  a  cause  of  action 
arising  upon  contract,  or  ascertained  by  the 
decision  of  the  court ;"  but  in  an  action  au- 
thorized by  the  National  Banking  Act  of 
1864,  to  recover  back  from  the  bank,  as  pen- 
alty, twice  the  amount  of  interest  paid,  the 
cause  of  such  action  does  not  arise  upon  **  con- 
tract" within  the  meanins:  of  section  5075, 
and  therefore  is  not  available  as  a  set-off. 
Hade  V.  McVay,  81  Ohio  St.  231.  The  re- 
ceiver, therefore,  could  not  have  set  off  the 
demand  for  twice  the  interest  paid  against 
the  claims  of  bank,  as  such  demand  was  not 
a  cause  of  action  arising  upon  contract;  and 
the  bank,  it  is  contended,  could  not,  as  de- 
fendant, have  set  off  its  claims  against  the 
demand  of  the  receiver  in  an  action  that  was 
not  founded  on  contract.  But,  after  the  ap- 
pointment of  a  receiver,  the  respective  de- 
mands of  the  bank  and  shoe  company  were 
put  into  judgment,  and  thereafter  they  stood 
on  a  level  as  subjects  of  equitable  set-off, 
whether  arising  on  contract  or  growing  out 
of  a  forfeiture  or  penalty.  The  provisions 
of  the  statute  rclatin;::  to  setolT  do  not,  in 


199 


Oaio  Sdpreub  Codbt. 


Jaa*.. 


tenns,  appty  to  the  set- off  of  one  judgment 
against  another ;  but  doubtless  those  provis- 
ions will  be  applied  whenever  they  are  in 
their  nature  applicable,  upon  careful  consid- 
eration of  all  the  circumstiinces  of  the  trans- 
action out  of  which  the  judgments  aride. 
DUhl  T.  Friuter,  87  Ohio  St.  473.  In  HolmM 
T.  Bobinaon,  4  Ohio,  90,  the  court  says :  **  The 
practice  of  setting  off  one  judgment  against 
another,  between  the  same  parties,  and  due 
in  the  same  rights  is  ancient  and  well  estab- 
lished." In  Bamsey'B  App,,  2  Watts,  280,  27 
Am.  Dec.  801,  Gibson,  Ch,  «/.,  observes: 
**  Judgments  are  set  off  against  each  other, 
not  by  force  of  the  statute,  but  by  the  inher- 
ent power  of  the  court  immemorial ly  exer- 
cised. "  The  practice  of  thus  setting  off  one 
judgment  against  another  is  addressed  to  the 
discretion  of  the  court ;  and,  being  discretion- 
ary, the  propriety  of  its  exercise  cannot  be 
questioned  on  appeal.  Davidson  ▼.  Geog- 
Jiagan,  8  Bibb,  233 ;  ScoU  v.  Riter$,  1  Stew. 
'&  P.  (Ala.)  24,  21  Am.  Dec.  646;  BurM  v. 
ITumdurgh,  8  Watts,  78 ;  Tolbert  v.  Earruon, 
1  Bail.  L.  699 ;  Cox6  v.  State  Bank  at  Trenton, 
8  N.  J.  L.  211 ;  dimptan  v.  Lamb,  40  Eng. 
L.  A  Eq.  59 ;  Ghipman  v.  Fawle,  180  Mass. 
852.  The  doctrine  is  distinctly  stated  in 
Chandler  v.  Drew,  6  N.  H.  469,  26  Am.  Dec. 
704,  that,  when  the  mutual  claims  of  parties 
have  passed  into  jadgments,  it  is  Uie  practice 
of  courts  to  set  off  one  judgment  against  an- 
other: that  this  practice  does  not  rest  upon 
any  statute,  bat  upon  the  general  jurisdic- 
tion of  courts  over  the  suitors  in  them ;  and 
that  it  is  an  equitable  jurisdiction,  fre- 
auently  exorcised.  And  as  before  suggested, 
aemands  which  In  their  nature  cannot  be 
made  the  subject  of  set-off  (such  as  demands 
arising  upon  personal  torts)  as  soon  as  they 
are  put  into  judgment  are  placed  upon  the 
same  legal  footing  as  all  other  judgments, 
irrespective  of  the  nature  of  the  action  in 
whicn  they  were  recovered ;  or,  in  other 
words,  all  the  peculiar  features  which  may 
have  characterized  a  claim  are  at  once  lost 
sight  of  and  merged  when  judgment  is  per- 
fected on  it,  aiui  the  demand  takes  rank 
equally  among  all  other  judgments.  Temple 
V.  Seoit,  8  Minn.  419,  {QU.  806;)  Simeon  ▼. 
Hart,  14  Johns.  68.  Such  equitable  consid- 
erations as  are  usually  deemed  sufficient  bv 
courts,  for  setting  off  judgments  against  each 
other  exist,  we  think,  in  the  present  case. 
The  judgments  of  the  parties  are  subsisting 
and  unsatisfied  claims;  they  were  rendered 
in  the  same  court ;  the  interests  of  virtually 
the  same  parties  are  involved;  and  the  shoe 
company  is  conceded  to  be  insolvent.  In 
IHehl  V.  Frieeter,  eupra,  it  is  said  in  the 
opinion  of  the  court:  "Even  the  fact  that 
the  judgments  are  in  different  courts, —one 
for  a  tort  and  the  other  on  contract, — and 
some  of  the  parties  in  one  case  were  not  par- 
ties in  the  other,  does  not  necessarily  afford 
an  insuperable  objection  to  such  set-off." 
The  insolvency  of  the  party  against  whom 
the  set-off  is  claimed  is  recognized  in  numer- 
ous authorities  as  a  sufficient  ground  for  the 
exercise  of  the  jurisdiction  of  a  court  of  eq- 
uity in  allowing  a  set-off  in  cases  not  pro- 
vided for  by  the  statute,  and  that,  too,  al- 
though the  demands  on  both  sides  are  not 
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liquidated  by  judgment  or  decree,  so  as  to 
authorize  a  set-off  upon  a  summary  applica- 
tion by  motion.  In  Lindsay  v.  Jaelaon,  3 
Paige,  581,  2  L.  ed.  1088,  in  which  there  is 
a  review  of  authorities,  the  complainants,  in 
May,  1831,  gave  to  the  defendants  two  nego- 
tiable promissory  notes,  for  the  sum  of  about 
$1, 500  each,  payable  in  six  months,  without 
interest.  About  the  same  time  the  defend- 
ants became  indebted  to  thQ  complainants, 
on  an  acceptance  for  $4,0(M),  payable  on  the 
18th  of  June.  A  few  days  before  this  ac- 
ceptance became  due,  the  defendants  became 
insolvent,  and  stopped  payment.  In  July, 
1881,  the  complainants  filed  their  bill  in  the 
cause  to  restrain  the  defendants  from  negoti- 
ating or  transferring  the  notes,  and  praying 
that  the  amount  to  become  due  thereon  might 
be  set  off  or  applied  in  part  satisfaction" of 
the  $4,000  due  on  the  acceptance.  An  in- 
junction having  been  granted  according  to 
the  prayer  of  the  bill,  the  vice  chancellor 
denied  a  motion  for  a  dissolution  of  the  same, 
and  Chancellor  Walworth  affirmed  the  decis- 
ion of  the  vice  chancellor.  See  also  Oay  v. 
Oay,  10  Paige,  369,  4  L.  ed.  1015,  referring 
to  Lindsay  v.  Jacktan.  In  P&nd  v.  Smith,  1 
Conn.  302,  the  supreme  court  held  that  the 
insolvency  of  one  of  the  parties  was  a  suffi- 
cient ground  for  the  interference  of  a  court 
of  chancery  to  offset  mere  legal  demands 
against  each  other,  although  they  were  so 
situated  as  to  be  incapable  of  being  set  off  at 
law ;  and  that  the  complainant  ought  not  to 
be  left  to  pursue  his  legal  remedy  against  the 
defendants,  when,  from  their  insolvency,  no 
satisfaction  of  his  demand  could  be  thus  ob- 
tained. In  CcUim  v.  Farquar,  4  Litt.  (Ky.) 
158,  the  court  of  appeals  of  Kentucky  rec- 
ognized the  principle  that  the  Insolvency  of 
the  defendant  will,  in  equity,  give  the  court 
jurisdiction  to  decree  a  set  off  of  a  demand 
against  him,  which  might  be  recovered  in  an 
action  at  law,  if  he  was  solvent.  In  White 
y.  Wiggins,  82  Ala.  424,  it  was  held  that  one 
legal  demand  may  be  set  off  against  another 
in  equity,  when  the  defendant  is  insolvent. 
In  Field  v.  Oliver,  48  Mo.  200,  it  was  said  by 
the  court  that  where  the  demand  sought  to 
be  set  off  is  certain  and  definite,  and  the  in- 
solvency of  the  adverse  party  is  admitted, 
the  chancellor  has  jurisdiction  to  retain  the 
matter,  and  give  full  and  final  redress  by 
decreeing  a  set-off  or  any  other  relief  consist- 
ent and  proper  in  the  case ;  that  the  rule  ia 
founded  in 'reason  and  Justice,  and  will  be 
enforced  when  a  proper  case  is  made  out  justi- 
fying its  application.  The  same  doctrine  ia 
declared  in  many  other  cases,  but  it  is  un- 
necessary to  cite  or  collate  them. 

It  is  urged,  however,  that  although,  as  be- 
tween the  bank  and  the  shoe  company,  the 
one  might  have  set  off  its  judgments  against 
that  of  the  other  if  there  had  been  no  receiy- 
crship,  yet,  after  the  appointment  of  a  re- 
ceiver, the  claims  of  creditors  supervened, 
and  such  right  on  the  part  of  the  bank  no 
longer  existed.  Granting  that,  before  and 
at  the  time  of  the  receiver's  appointment, 
there  was  no  right,  under  the  statute,  to  set 
off  the  bank's  claim  against  that  of  the  shoe 
company  for  excessive  interest  paid,  in  our 
yiew,  an  equitable  set-off  then  existed,  which 
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the  appointment  of  a  receiver  did  not  impair. 
The  rule  that  an  equitable  offset  which  the 
debtor  of  an  insolvent  corporation  has  at  the 
time  the  corporation  stops  payment  is  not 
altered  by  the  appointment  of  a  receiver  is 
well  settled.  Be  Miller  v.  Franklin  Bank^  1 
Paige,  444,  3  L.  ed.  708 ;  Be  Middle  Diit. 
Bank,  1  Paige,  685,  2  L.  ed.  762,  19  Am. 
Dec.  452.  Any  defense  or  set-off  which  the 
debtor  might  have  urged  in  an  action  brought 
against  him  by  the  corporation  itself  may 
siill  be  made  in  an  action  brought  against 
him  by  the  receiver.  High.  Receivers,  §  818. 
The  shoe  company,  at  and  prior  to  tiie  ap* 
pointiuentof  the  receiver,  was  insolvent,  and 
if,  before  the  receivership,  the  shoe  company, 
while  thus  insolvent,  haa  sued  the  bank  to  re- 
cover the  penalty  for  taking  excessive  inter- 
est, and  if  the  bank  could  not  then  have  had 
the  right  of  set-off  under  the  statute,  yet, 
on  Just  and  equitable  grounds,  and  upon  a 
proper  valuation  of  the  bank's  claims  not 
matured,  we  think  the  bank  would  have  been 
entitled  to  an  equitable  set-off  against  the 
claim  of  the  shoe  company ;  nor  would  such 
an  equity  in  favor  of  tne  bank  have  ceased  to 
exist  because  afterwards  a  receiver  came  in 
to  wind  up  the  affairs  of  the  insolvent  shoe 
company. 

The  argument  that,  by  allowing  the  judg- 
ments to  be  set  off,  the  fund  for  the  tieneflt 
of  the  creditors  of  the  shoe  company  will  be 
tiiereby  diminished,  resulting  in  an  inequal- 
ity of  distribution  among  the  creditors,  does 
not  commend  itself  to  us.  Upon  equitable 
grounds,  we  mav  apply  the  language  of  the 
vice  chancellor  in  Be  Olobe  Ins.  Co.,  2  Edw. 
Ch.  625,  8  L.  ed.  916:  *'A  set-off  in  such 
case  is  not  a  means  of  paying  one  debt  in 
preference  to  other  debts  which  the  bankrupt 
or  insolvent  owes;  for,  to  the  extent  of  the 
demands  set  off  or  compensated,  there  was  no 
debt.  From  the  moment  they  were  contracted 
they  extinguished  each  other.  Hence  the 
ojteration  of  the  set-off  is  not  to  pay,  but  to 
ascertain,  a  debt  made  up  of  tibie  aifference 
between  the  amounts  of  respective  debits  and 
credits."  So  far  as  it  concerns  the  diminu- 
tion of  the  resources  of  the  shoe  company  for 
the  payment  of  its  obligations,  its  assets  for 
that  purpose  would  be  none  the  less  by  rea- 
son <n  a  set-off  of  the  bank's  Judgments  than 


they  would  be  if  the  bank,  prior  to  the  re- 
ceivership, had  exercised  its  right  of  volun- 
tarily crediting  on  its  claims  twice  the 
amount  of  interest  it  had  received,  and  pay- 
ing the  balance.  Without  attempting  to  de- 
termine the  relations  of  the  parties  in  the 
forum  of  conscience,  it  is  quite  manifest 
that,  in  a  pecuniary  point  of  view,  the  other 
creditors  of  the  shoe  company  received  no 
appreciable  detriment  from  the  dealing  of 
the  company  with  the  bank.  The  shoe  com- 
pany recovered  judgment  for  twice  the  inter- 
est it  ever  paid,  and  thus  secured  a  clear 
gain  equal  to  the  amount  of  interest  stipu- 
lated, and,  in  addition,  had  substantially, 
without  charge,  the  use  of  all  the  money 
borrowed  of  the  bank.  Instead  of  decreasing 
the  assets  of  the  shoe  company,  the  transac- 
tions with  the  bank  operated  rather  to  in- 
crease the  same. 

After  the  iudgment  in  favor  of  the  receiver 
was  affirmea  by  the  supreme  court,  the  bank 
filed  ita  motion  in  the  court  of  common  pleas, 
in  the  action  in  which  the  Judgment  was 
rendered  af;ainst  it,  to  have  the  Judgment  for 
$2,200.98  m  its  favor  against  the  shoe  com- 
pany set  off  against  the  judgment  in  favor 
of  the  receiver.  That  motion  was  overruled, 
and  the  court  refused  to  allow  the  set-off.  It 
is  now  contended  that  the  decision  of  the 
court  in  overruling  the  motion  was  tee  judi- 
cata, and  hence  that  the  circuit  court,  in  the 
present  case,  erred  in  allowing  the  judgment 
to  be  set  off.  Whether  tlie  court  of  common 
pleas  erred  in  overruling  the  motion  of  the 
bank  is  a  question  now  pending  in  this  court 
on  petition  in  error  in  another  case,  (No. 
2,244  on  the  general  docket.)  The  right  of 
the  bank,  therefore,  to  set  off  against  the 
judgment  recovered  by  the  receiver,  not  only 
the  judgment  for  $2,857.88,  but  also  that  of 
$2, 200.98,  is  directly  before  us  for  determina- 
tion. How  far  the  adjudication  of  the  court 
of  common  pleas  on  the  motion  of  the  bank 
to  set  off  the  judgment  was  conclusive  upon 
the  circuit  court  we  do  not  deem  it  necessary 
to  decide  in  determining  the  rights  of  the 
parties  to  this  action. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  judgment  cf  the  (JireuU  Court  toot 
right,  and  shotUd  be  (^firmed* 
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▲  sehool  teacher  elected  for  a  fixed  and 
definite  time  to  not,  after  the  ezpiration  of 
Ikat  time«  protected  from  dismissal  except  for 


oaase,  by  Gal.  PoL  Code,  I  1796,  providing  tSsat 
teachers  **  when  elected  '*  shall  be  difloiissed  onlj 
for  causes  spedfled. 

(March  24, 1898.) 

APPEAL  for  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Alameda  County 
in  favor  of  defendant  in  a  mandamus  pro- 
ceeding to  compel  the  drawing  of  a  warrant 


Nora— >Tbe  ahnye.  case  to  a  novel  one  and  based 
OB  a  novel  statute.  The  life  tenure  of  school 
teachers  would  seem  to  be  a  serious  Innovation  if 
it  were  not  possible  to  avoid  it  by  txlng  a  deHnite 
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term  of  employment.  AJthougb  the  decision  di- 
rectly concerns  school  teachers  only,  it  would  be 
undoubtedly  applicable  to  officers  of  any  kind 
under  a  similar  statute. 


See  also  24  L.  R.  A.  336;  30  L.  K.   A.  697;  39  L.  K.  A.  510. 
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for  the  payment  of  salary  alleged  to  be  due 
to  plaintiff  as  a  school  teacher.     Affirmed, 

Tlie  facts  are  stated  in  the  opinion. 

Mesftrs.  Charles  £•  Snook,  Georce  W« 
Reed  and  E.  Nu8b»umer  for  appellant. 

Messrs.  William  R«  Davia  and  James 
A*  Joliiuioii  for  respondent. 

Garontte»  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  mandate 
to  compel  the  respondents  herein  to  approve 
and  allow  the  demand  of  appellant,  Eunice  D. 
Marion,  as  a  teacher  of  the  school  department 
of  the  city  of  Oakland,  for  salary  from  July 
81,  1889,  to  and  including  the  26th  day  of 
February,  1890.  for  the  sum  of  $700,  and  to 
compel  the  defendants  to  draw  a  warrant  for 
the  payment  of  said  claim.  Petitioner  was 
nonsuited  in  the  trial  court  upon  the  grounds, 
among  others,  that  she  was  employed  or  elected 
bj  respondents  as  a  teacher  for  a  certain  defi- 
nite time,  and  that  period  had  expired  prior  to 
the  time  for  which  she  now  claims  salary,  and 
upon  which  claim  she  attempts  to  support  this 
proceeding.    The  motion  for  a  nonsuit  was 

froperly  granted  upon  the  ground  stated. 
Petitioner  was  an  applicant  before  the  board  of 
education  for  a  position  as  teacher  in  the  pub- 
lic schools  of  Oakland,  and  the  records  of  the 
board  of  May  29,  1886,  disclose  the  following: 
*'  The  board  then  went  into  executive  session 
for  the  election  of  teachers  for  the  ensuing 
year,"  and  thereupon  certain  teachers  were 
declared  elected,  amon^  others  the  petitioner. 
Under  this  order  of  the  board  she  began  teach- 
ing, and  continued  in  the  same  position  during 
the  years  1887  and  1888.  In  1889  the  board 
elected  another  teacher  to  fill  the  position  she 
had  previously  occupied,  and  this  proceeding 
resulted.  At  the  trial  she  introduced  no  evi- 
dence indicating  her  employment  or  election 
by  the  board  as  a  teacher  tor  the  years  1887  and 
lo88  other  than  the  action  of  the  board  already 
stated,  but  insisted  that  her  election  in  the  year 
1886  was  an  election  for  life,  subject  to  removal 
for  cause,  as  specified  in  section  1793  of  the 
Political  Code.*  The  case  of  Kennedy  v.  San 
FranciKO  Board  cf  Education,  82  Gal.  488.  is 
the  leading  authonty  in  this  state  bearing  upon 
this  question,  and  it  is  there  decided  that  the 
election  of  a  teacher  for  no  specified  period  of 
time,  under  section  1798,  is  an  election  for  life, 
subject  to  dismissal  for  any  of  the  causes  men- 
tioned in  said  section.  That  case  ^oes  quite 
far  enough,  and  the  principle  here  insisted  upon 
carries  the  doctrine  away  beyond  anything 
there  declared.  In  the  Kennedy  Cate  the  elec- 
tion of  the  teacher  was  for  no  stated,  definite 
time,  and  it  was  not  held  in  that  case  that  the 
board  had  no  power  to  elect  for  a  certain  defi- 
nite period.     Under  its  general  powers  the 

*Scbool  teaohers,  **when  eleoted,  shall  be  dis- 
missed only  for  vlolatlOQ  of  the  rules  of  the  board 
of  education,  or  for  inoompetenoy,  unprofessional 
or  immoral  oonduoU** 

IM)  L.  R.  A* 


board  of  education  fs  authorized  to  enler  into 
contracts  with  teachers,  and  fix  their  compen- 
sation and  term  of  employment.  If  the  board 
should  employ  a  teacher  )or  one  year,  it  would 
be  absurd  to  say  that  it  could  not  dispense  with 
the  services  of  such  teacher  at  the  end  of  the 
year.  In  the  present  case,  whatever  doubt 
may  surround  other  elements  of  the  transac- 
tion between  these  parties,  the  time  for  which 
petitioner's  services  were  secured  was  fixed  and 
definite.  The  board  so  understood  it,  for  its 
record  so  discloses  the  factw  She  taught  under 
that  authorization  of  the  board.  She  entered 
the  schoolroom,  performed  her  duties,  and 
drew  her  salary  under  that  resolution,  for  there 
was  no  other.  And,  even  conceding  that  she 
labored  under  a  resolution,  not  knowing  some 
of  its  terms,  and  honestly  supposing  she  held 
a  life  position,  her  mistake  in  this  regard  could 
avail  her  nothing  in  the  present  proceeding. 

While  the  statute,  as  construed  in  the  Ken- 
nedy Casej  gives  the  teacher  a  life  tenure  when 
elected  without  specifying  the  term  of  service, 
we  see  no  reason  why  a  board  of  education 
has  not  the  power  to  elect  a  teacher  for  a  month 
or  for  a  year.  Conceding  an  election  to  pre- 
suppose an  office,  and  that  a  teacher's  position 
after  an  election  is  an  office,  the  statute  does 
not  fix  the  term  of  such  office;  and  while  there 
might  possibly  be  valid  objections  to  fixing  the 
tenure  for  a  long  period  of  time,  there  would 
seem  to  be  no  want  of  power  in  the  board  to 
fix  the  term  for  a  period  of  time  of  as  short 
duration  as  it  might  see  fit.  Under  the  Ken- 
nedy Case  the  board  of  education  of  Oakland 
had  the  power  to  elect  petitioner  for  life,  but 
its  power  was  not  exercised  to  that  extent,  and 
her  election  by  explicit  terms  was  confined  to 
a  period  of  one  year.  We  find  nothing  in  the 
law  denying  the  right  of  the  board  to  exercise 
such  a  power.  Again,  we  see  no  necessity  of 
indulging  in  fine  distinctions  between  the  hiring 
of  a  teacher  by  special  contract  and  the  elec- 
tion of  a  teacher  under  this  provision  of  the 
Code.  There  appears  to  be  no  reason  in  say- 
ing that,  if  a  board  of  education  desires  to 
secure  the  services  of  a  teacher  for  a  month  or 
a  year,  such  teacher  must  be  hircul  by  a  special 
contract,  and  cannot  be  elected,  for,  if  elected, 
a  life  tenure  is  created,  even  against  the  inten- 
tions and  wishes  of  all  parties  concerned.  We 
think  the  law  was  not  enacted  with  such  ends 
in  view.  If  we  concede  petitioner's  position 
to  be  true,  that  the  board  had  no  power  to 
elect  for  a  year,  then  her  cause  still  remains 
without  merit,  for  the  action  of  the  board  in 
electing  her  was  void,  and  no  election  whatever 
was  had.  Consequently  she  was  teaching  at 
the  mere  pleasure  of  the  board,  subject  to  be 
discharged,  as  any  other  employ^,  without  a 
fixed  term  of  employment. 

For  the  foregoing  reasons  Ut  ihs  judgment 
and  order  be  affirmed. 


J. 


We  concur;    P&terson*  «/•/  HarriBoii« 


imi 


NuoBin?  V.  Powell. 
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1.  A  statute  that  a  probate  judge  eon- 
sentinjg^  to  the  adoption  of  a  child 
'*  shall  enter  of  record  in  the  records  of  his 
office  **  the  fact  of  such  consent  is  complied  with 
ty  writing  out  the  consent  on  a  detaobed  piece 
of  paper  and  retaining  tbesame  among  che  other 
papers  of  his  office,  if  no  statute  prescribes  the 
manner  in  which  the  record  shall  be  kept  and 
the  Judge  is  not  shown  to  have  kept  his  records 
in  any  other  way. 

^  The  ri^ht  of  a  fkther  to  the  custody 
of  his  child  is  not  an  absolute*  inalien- 
able rig^ht*  but  Is  in  all  cast^  referable  and 
subordinate  to  the  interest  and  welfare  of  the 
child. 

&  The  parent  whose  consent  is  required 
for  the  adoption  of  a  child ,  under  Rev. 
8tat.,  12279,  is  a  parent  who  still  i>oe8es8es  some 
right  in  or  to  the  custody  over  and  control  of  the 
child  which  he  or  she  can  relinquish,  and  the 
section  does  not  apply  to  a  parent  who  has 
previously  atwndoned  the  child. 

4*  A  man  who  has  abandoned  his  child 
is  not  entitled  to  notice  of  proceeding^ 
fbr  the  leipal  adoption  of  the  child  by  an- 
other person,  where  the  mother  of  the  child  is 
a  party  and  consents  to  the  adoption. 

5*  A  statute  allowin^f  a  child  to  be 
adopted  without  consent  of  or  notice  to  a 
parent  who  had  abandoned  the  child  is  not  un- 
constitutionaL 

(Hay  19, 1898.) 

ERROR  to  the  District  Court  for  Laramie 
County  to  review  a  judgment  dLstributinfic 
the  estate  of  Michael  Powell,  deceased,  to  bis 
next  of  kin  in  preference  to  one  claiming  as  his 
adopted  daughter.    Beversed. 

Statement  by  Clark*  J' 

This  case  comes  before  this  court  upon  ex- 
ceptions duly  preserved,  taken  by  plaintiffs 
in  error  to  sundry  rulings,  findings  of  fact, 
•conclusions  of  law,  and  final  decree  made  by 
the  district  court  of  Laramie  county  in  the 
matter  of  the  final  distribution  of  the  estate 
of  Michael  Powell,  deceased.  The  matter 
was  heard  in  the  court  below  upon  the  peti- 
tion for  final  distribution  filed  by  the  de- 
fendants in  error,  the  answer  of  Emily 
Powell  by  Francis  J.  Nugent,  her  guardian, 
one  of  the  plaintiffs  in  error,  to  said  petition, 
and  the  reply  of  defendants  in  error  thereto, 
and  the  evidence  adduced  in  support  of  the 
issues  presented  by  said  pleadings.  It  ap- 
uears  from  the  record  that  on  July  1,  A.  D. 


1891,  M.  C.  Brown,  one  of  the  plaintiffs  In 
error,  was  duly  appointed  guardian  ad  litem 
of  said  child,  Emily  Powell,  and  qualified 
as  such.     From  the  record  these  facts  con- 
clusively appear:    That  the  child  Emily 
Powell  IS  the  daughter  of  one  John  Leonara 
and  Esther  Leonara,  born  in  lawful  wedlock, 
in  the  month  of  November,  1877,   at  Hills- 
burgh,  in  the  state  of  California,  while  the 
said  father  and  mother  were  living  together. 
In  Auffust,  1878,  nine  months  after  the  birth 
of  saiachild,  John  Leonard,  the  husband  and 
father,  left  his  family,  and  went  to  San  Fran- 
cisco, Cal.,  and  has  lived  there  ever  since. 
The  wife  and  four  children,   including  the 
child  Emily,  remained  at  Hillsburgh  until 
June,  1879,  when  they  removed  to  "Omaha, 
Neb. ,  where  they  remained  until  May,  1880, 
in  which  month  they  removed  to  Cheyenne, 
Wyo.,  where  they  have  lived  since.     At  the 
time  Leonard  left  his  family,   in  August, 
1878,  he  left  them  without  money  or  means 
of  support,  and  in  circumstances  of  extreme 
destitution,  and  from  that  time  up  to  the  time 
of  the  adoption  proceedings  hereinafter  men- 
tioned he  in  no  way  whatever  contributed  to 
the  support  of  his  wife  and  children,  except 
the  sum  of  $20,  furnished  them  while  they 
were  at  Omaha.  Neb.,  and  before  they  came 
to  Cheyenne,  Wyo.,  in  May,  1880,  and  this 
notwithstanding  tiie  fact  that  during  most  of 
the  period  he  was  earning  reasonable  wages, 
and  could  have  contributed  to  their  support 
had  he  so  desired,  and  also  notwithstanding 
the  fact  that  the  wife  and  children  frequently 
appealed  to  him  for  assistance,  and  apprised 
him  of  their  destitute  condition.     Prior  to 
the  date  of  the  adoption  proceedings,   John 
W.  Leonard,  in  a  court  of  competent  juris- 
diction of  the  state  of  California,  obtained 
a  decree  of  divorce  from  his  said  wife,  and 
in  said  decree  he  was  awarded  the  custody 
of  the  child  Emily.     On  the  4th  day  of  Jan- 
uary, 1882.  Esther  Leonard,  who  was  then 
living  in  Cheyenne,  Wyo.,  with  her  four 
children,  appeared  before  the  probate  judge 
of  Laramie  county,  Wyo.,  made  application 
to  relinquish  her  child  Emily,  and  consented 
that  she  might  be  adopted  by  Michael  Pow- 
ell, the  son  of  Patrick  and  Mar^raret  Powell, 
and  the  brother  of  the  full  blood  of  the  other 
six  defendants  in  error.     In  this  proceeding 
she  filed  in  the  office  of  said  probate  judge, 
as  stated  in  the  petition  of  defendants  in  er-. 
ror  for  distribution,  from  which  we  quote, 
**  a  paper  in  writing,  in  the  words  and  figures 
following,  to  witr    **In  the  probate  court- 
of  Laramie  county,  territorv  of  Wyoming. 
To  Isaac  Bergman,  Judge  of  Probate :    The 
undersigned,  Mrs.  Esther  Leonard,  would  re- 
spectfully represent  that  she  is  the  mother 
of  Emily  Leonard,  a  minor  female  child  of 
the  age  of  four  (4)  years,  and  is  willing  to 
relinquish  all  right  to  the  said  Emily  Leon- 


KoTB— The  le^al  status  of  adopted  children  is  the 
«ut>Ject  of  a  note  to  Warren  v.  Prescott  (Me.)  17  L. 
R.A.  435. 

The  power  of  the  state  to  authorize  adoption 
which  to  supported  by  the  above  case  and  the 

30  L.  R.  A. 


autboiities  therein  cited  is  also  an  illustration  of 
the  state  truardianshlp  of  chfldren  which  is  dis- 
cussed in  the  note  to  Whalen  v.  Olmstead  (Conn  J 
15  L.  B.  A.  603. 


See  also  21  L.  R.  A.  380,  483;  23  L.  R.  A.  665;  36  L.  R.  A.  224;  38  L.  R.  A. 
471;  40  L.  R.  A.  623;  44  L.  R.  A.  277. 
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ard  to  Michael  Powell  and  Elizabeth  Powell, 
his  wife,  who  have  signified  their  willing- 
ness to  adopt  such  child,  and  to  assume  the 
relation  of  parent  to  her;  and  she  further 
represents  that  she  is  a  resident  of  Laramie 
county,  territory  of  Wyoniing.  Mrs.  Estlier 
Leonard.  Sworn  to  and  subscribed  to  before 
me  this  4th  day  of  January,  A.  D.  1882. 
Isaac  Bergman,  Judge  of  Probate."  And 
thereupon  the  following  order  was  entered  by 
the  said  probate  judge,  to  wit :  "  January  4, 
x8b2.  Matter  of  adoption  of  Emily  Leonard, 
a  minor.  On  this  day  came  before  me  Mrs. 
Esther  Leonard  and  >Iichael  Powell,  and  the 
said  Mrs.  Esther  Leonard  made  her  amplica- 
tion in  writing  to  relinquish  all  her  right  to 
her  minor  child  Emily  Leonard,  aged  four  (4) 
years,  of  which  she  is  the  mother,  to  the  said 
Michael  Powell  and  Elizabeth  Powell,  his 
wife,  and  the  said  Michael  Powell  and  Eliz- 
abeth Powell  being  willing?  to  adopt  the  said 
minor  child  Emily  Leonard,  I  hereW  consent 
to  and  allow  such  adoption  to  be  made.  Said 
child  to  be  hereafter  known  as  Emily  Powell. 
Isaac  Bergman,  Judge.  ** 

Uppn  the  hearini;  before  the  probate  judge 
evidence  was  introduced  tending  to  show  that 
the  father  was  living,  but  had  for  a  long 
time  prior  thereto  wholly  abandoned  his  wife 
and  said  children.  Michael  Powell  died  in- 
testate at  Laramie  coanty,  Wyo.,  February 
S4,  1888,  owning  real  and  personal  property 
in  said  county.  He  left  surviving  him 
neither  wife  nor  children  of  his  body  be- 
gotten. His  estate  was  fully  administered 
upon,  and,  being  in  condition  for  distribu- 
tion, this  controversy  arose  between  the  de- 
fendants in  error  and  the  said  child  Emily 
concerning  the  property  left  by  the  deceased. 
In  the  saia  adoption  proceedings  no  notice  of 
any  kind  was  given  to  said  John  Leonard,  nor 
did  he  in  any  manner  consent  to  said  option 
of  the  said  child,  nor  did  he  in  any  way  ap- 
pear in  said  proceedings,  or  in  relation  there- 
to. Upon  these  facts  the  court  found  as  con- 
clusions of  law  that  John  W.  Leonard  had 
abandoned  the  child  Emily  before  and  at  the 
time  of  said  adoption  proceedings;  that  Es- 
ther Leonard  was  not  entitled  to  make  any 
relinquishment  of  said  child ;  that  said  adop- 
tion proceedings  were  and  are  void,  and  of 
none  effect ;  and  that  the  defendants  in  error 
were  the  heirs  and  only  heirs  at  law  of  said 
Michael  Powell,  deceased,  and  entered  up  a 
decree  accordingly.  Motion  for  new  trial 
was  filed  and  overruled,  and  the  case  brought 
ior  review  to  this  court. 

Msstrs,  Brown  ft  Arnold  for  plaintiffs  in 
error. 

Messrs,  Laeey  A  Van  Devanter  for  de- 
fendants in  error. 

Clarkt «/.,  delivered  the  opinion  of  the 
court: 

Upon  the  argument  of  this  cause  these  main 
questions  were  presented  to  the  court,  viz.  : 
First.  Were  the  adoption  proceedings  had 
before  the  probate  judge  of  Laramie  county, 
Wyo.,  in  conformity  with  the  provisions  of 
the  statute  relating  thereto?  Second.  Is  the 
action  of  the  probate  judge  in  allowing  and 
consenting  to  the  adoption  of  the  child  Emily 

20  L.  R.  A, 


by  Michael  Powell  subject  to  collateral  at- 
tack in  this  proceeding?  Third.  Are  th» 
circumstances  surrounding  the  case  such  that 
Michael  Powell  would  have  been,  and  con- 
sequently these  defendants  in  error,  his  priv- 
ies in  blood  and  in  law,  are  estopped  to 
deny  the  validity  and  legality  of  the  pro- 
ceedings in  adoption?  It  is  evident  that  if 
the  first  and  third  questions,  or  either  of  them 
are  answered  in  the  affirmative  or  the  second 
in  the  negative  that  the  action  of  the  court 
below  must  be  reversed  and  the  cause  re- 
manded. But  before  proceeding  to  the  con- 
sideration of  these  questions  it  may  perhaps 
be  well  to  dispose  of  one  subsidiary  proposi- 
tion and  get  it  out  of  the  way.  The  statutory- 
provisions  relating  to  the  adoption  of  child- 
ren in  this  state  are  to  be  found  in  sections 
2274-2286  inclusive.  Rev.  Stat.  1887.  Those 
which  relate  particularly  to  this  controversy 
are  as  follows :  Sections  2274-2379  and  2286. 
It  will  be  observed  that  section  2274  provides 
that  in  cases  of  adoption  the  probate  jud^o 
''shall  enter  of  record  in  the  records  of  his 
office  the  fact  of  such  application  and  consent 
with  his  approval  of  such  agreement  and 
adoption.  *'  Upon  the  heari ng  below  the  court 
found  as  a  fact  that  the  probate  judge  after 
full  inquiry  consented  to  the  adoption  o  the 
child  Emily  and  we  quote:  "But  did  not 
enter  of  record  in  the  records  of  his  office  any 
consent  or  approval  of  such  adoption.  'JThe 
court  further  finds  that  the  said  judge  of  pro- 
bate did  write  out  his  consent  and  approval 
of  such  adoption  upon  a  detached  piece  of 
paper,  :ind  retainea  the  same  in  his  office 
among  the  papers  of  his  office  which  said 
paper  is  in  the  words  and  figures  following, 
to  wit ;"  and  then  is  set  forth  the  consent 
order  set  forth  in  our  statement  of  facts, 
supra.  Upon  the  argument  it  was  strongly- 
urged  that,  inasmuch  as  the  probate  judge 
failed  to  enter  the  order  as  required  by  the 
statute,  the  adoption  did  not  take  place  ; 
that  the  entry  of  the  order  of  consent  waa  a 
condition  precedent  to  the  adoption.  There 
was  no  evidence  upon  the  hearing  tending 
to  show  that  the  said  probate  iudge  kept  the 
records  of  his  proceedings  or  the  proceedings 
of  his  court  in  any  other  way  than  by  writ- 
ing them  out  upon  sheets  of  paper ;  and,  in- 
asmuch as  there  was  no  statute  prescribing 
the  manner  in  which  the  records  should  be 
kept,  whether  in  bound  books  or  upon  pieces 
of  paper,  we  know  of  no  rule  of  Jaw  which 
would  prohibit  him  from  keeping  his  records 
in  the  way  in  which  it  seems  he  did  in  this 
case.  He  certainly  had  very  ancient  author- 
ity for  so  doing,  for  at  common  law  "a  rec- 
ord signifies  a  roll  of  parchment  upon  which 
the  proceedings  and  transactions  of  a  court 
are  entered  or  drawn  up  by  its  officers."  S 
Stepiien,  Com.  583.  Substanrially  the  same 
definition  is  given  in  8  Bl.  Com.  24.  But 
in  tlie  United  States  paper  has  universally 
supplied  the  place  of  parchment  as  tlie  ma- 
terial for  the  record.  2  Burrill,  Law  Diet. 
title  Becord;  Ilahn  v.  Kelly,  34  Cal.  422,  »4 
Am.  Dec.  742.  And  hence  we  think  that  the 
facts  found  by  the  court  below  show  conclu- 
sively that  the  entry  was  made  as  required 
by  statute.  But,  even  if  this  were  not  so, 
we  are  unable  to  see  how  in  this  case  and  in 
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cases  of  this  nature  it  can  be  said  that  the 
failure  of  the  probate  Judge  to  do  his  duty 
should  be  held  to  work  the  destruction  of  the 
rights  of  others  who  have  done  all  that  they 
were  required  to  do  in  the  matter.  Ahney  ▼. 
Jk  Loack,  84  Ala.  894-402. 

But  a  conclusive  answer  to  the  contention 
upon  this  proposition  is  to  be  foimd  in  the 
fact  that  in  the  pleadings  in  this  matter,  as 
will  appear  from  that  portion  of  the  petition 
of  defendants  in  error  copied  in  the  statement 
of  facts,  it  is  expressly  admitted  that  the 
order  was  entered.  The  only  reasonable  con- 
struction that  can  be  given  to  the  language 
of  the  petition  is  that  the  order  was  entered 
by  the  probate  Judge  In  the  records  of  his 
office.  This  admission  having  been  made, 
there  could  be  no  finding  of  fact  to  the  con- 
trary, for  the  reason  that  it  is  well  settled 
that  admissions  in  pleadings  are  conclusive, 
even  though  evidence  is  Emitted,  and  the 
courts  Jury,  or  referee  find  otherwise.  7 
Bacon,  Abr.  ;  Van  Dyke  y.  Maguirty  57  N.  Y. 
481 ;  BaU(Ak  r.  Fanans,  11  Hun,  602.  See 
also,  upon  this  question  generally,  Van 
Fleet,  Collateral  Attack,  §  ^. 

We  now  come  to  the  main  question  in  the 
case,  viz.,  Were  tho  adoption  proce^ings 
had  in  conformity  with  the  provisions  of  our 
statute?  The  determination  of  this  question 
demands  an  examination  of  the  statute,  and 
also  of  the  general  principles  of  the  law  re- 
lating to  the  rights  and  duties  of  parents  and 
children.  It  must  be  admitted  in  the  be- 
ginning that  a  proceeding  in  adoption  was 
wholly  unknown  to  the  common  law,  and 
in  our  system  of  Jurisprudence  it  is  purely 
a  statutory  matter.  Hence  it  follows  that, 
in  order  to  give  any  validity  to  such  pro- 
ceedings, they  must  have  been  conducted  in 
snbetantlal  conformity  with  the  provisions  of 
the  statute,  and  its  requirements  observed ; 
but,  notwithstanding  this,  it  ouffht  not  to  be 
overlooked  in  the  examination  or  cases  grow- 
ing out  of  the  exercise  of  this  statutory  right, 
that  the  riffht  is  a  beneficial  one  both  to  the 
public  ana  to  those  immediately  concerned 
in  its  exercise.  Since  its  incorporation  into 
our  system,  (and  the  fact  is  such  statutes 
have  been  adopted  in  nearly  every  one  of  our 
states, )  that  homes  of  many  chilaless  parents 
have  been  brightened  and  made  happier  be- 
cause the  law  enabled  them  to  bring  into  that 
home  a  child  upon  whom  their  affections 
could  center  and  develop.  Many  an  orphan 
child,  and  many  a  child  whose  parents  were 
unable  by  misfortune  or  their  own  infirmi- 
ties to  care  for,  have  by  means  of  this  statu- 
tory right  found  good  homes,  loving  and 
affectionate  parents,  and  thereby  grown  up 
to  be  good  and  valuable  members  of  society, 
when  otherwise  they  would  have  spent  their 
early  years  in  ignorance  and  vice,  and  in  such 
surroundings  have  grown  up  to  youug  man- 
hood or  young  womanhood,  simply  to  swell 
the  overilowing  ranks  of  the  vicious  and 
criminal  classes  of  society;  and  hence  it 
seems  to  me  that  in  cases  of  this  kind  it  is 
not  the  duty  of  the  courts  to  bring  the  Ju- 
dicial microscope  to  bear  upon  the  case  in 
order  that  every  slight  defect  might  be  en- 
larged and  magnified,  so  that  a  reason  miglit 
be  found  for  dex^laring  invalid  an  act  con* 
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summated  years  before,  but  rather  approach 
the  case  with  the  inclination  to  uphold  such 
acts,  if  it  is  found  that  there  was  a  substan- 
tial compliance  with  the  statute.     Van  Fleet, 
Collateral  Attack,  p.  8.  §  1.     Several  cases 
were  cited  to  us  upon  argument  in  which 
collateral  heirs  attacked  proceedings  of  this 
nature,  and  in  which  the  courts  held  that, 
the  statute  being  in  derogation  of  the  com- 
mon-law rights  of  the  natural  heirs,  it  must 
be  riiridly  construed.     I  am  unable  to.  per- 
ceive "how  the  rights  of  the  natural  heirs  were 
affected  by  tiie  act  of  adoption,  because  at 
the  time  of  the  act  they  had  no  rights  what- 
ever under  the  law.    No  one  is  the  heir  of 
the  living.     SswaU  v.  Bob&rU,  115  Mass.  277, 
278.    From  a  careful  and  thorough  examina- 
tion of  our  statutes  we  are  convinced  that 
section  2274  is  complete  in  itself  and  is  not 
in  any  manner  qualified  by  sections  2275  or 
2276.     These  three  sections  provide  for  two 
different  methods  of  adoption.     Under  sec- 
tion 2274,  any  parent  having  the  right  to  re- 
linijuish  his  or  her  child  may  make  appli- 
cation to  the  probate  judge  for  leave  so  to 
do.     If  the  Judge  is,  upon  inquiry,  satisfied 
of  the  parent's  right  to  relinquish,  and  that 
the  persons  propoiBing  to  adopt  are  suitable 
persons,  and  that  the  consent  of  the  parent 
and  of  the  persons  adopting  is  mutual  and 
voluntary,  he  shall  enter  the  fact  of  such 
application  and  consent  with  his  approval 
thereof.    In  proceeding  under  this  section  it 
is  clear  that  the  initial  step  is  to  be  taken  by 
the  parent.    It  is  also  clear  that  in  proceed- 
ing under  sections  2275,   2276,   the  initial 
step  is  to  be  taken  by  the  parties  proposing 
to  adopt  the  child.    It  is  also  clear  to  our 
minds  from  the  lansruage  used  in  section 
2276  that  the  legislature  made  and  intended 
to  make  a  distinction  between  the  two  pro- 
ceedings.   That  section  provides   that,    in 
cases  brought  under  section  2275,  the  probate 
Judge,  after  due  investigation,   if  satisfied 
as  provided  in  section  2274,  shall  make  a 
''like  entry  of  record"  as  specified  in  section 
2274.    The  requirement  that  the  proceed in^a 
authorized  by  sections  2275,  2276,  shall  in 
certain  respects  be  conducted  in  the  same 
manner  as  required  by  section  2274  necessa- 
rily implies  different  proceedings.     We  are 
unable  to  perceive  how  we  are  to  avoid  thia. 
construction  unless  we  refuse  to  give  force 
and  effect  to  the  plain  words  used  in  the 
statute.     We  think  also  that  sections  227» 
and  2274  qualify  each  other,  and  that  the  true 
construction  of  these  two  sections  is  as  fol- 
lows:   When  a  parent  makes  application  to 
the  probate  judge  to  relinquish  all  right  to- 
his  or  her  cfiild,  it  is,  among  other  things, 
the  duty  of  the  probate  judge  to  make  In- 
quiry as  to  the  right  of  the  parent  making 
the  application  to  make  such   relinquish- 
ment; and  if,  upon  such  inquiry,  it  should 
be  ascertained  that  the  other  parent  of  the 
child  is  still   living,  and  still   possesses  a 
right  to  the  care,  custody,  or  control  of  the 
child,  it  would  be  the  duty  of  the  judge  to 
refuse  to  approve  such  adoption  unless  the 
written  consent  of  such  absent  parent  was 
obtained  and  filed.     On  the  other  hand,  if 
the  judge  should  find  that  the  child  had  an- 
other parent  living,  and  also  that  that  parent 
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had  relinquished  his  or  her  right  to  the  care, 
custody,  or  control  of  the  child,  it  would 
not  he  necessary  to  have  his  or  her  consent. 
"The  parent"  referred  to  in  section  2279*  is 
a  parent  who  still  possesses  some  right  in  or 
to  the  custody  over  and  control  of  the  child 
which  he  or  she  can  relinquish.  To  give 
any  other  construction  to  the  statute  would 
he  tantamount  to  saying  that  the  legislature 
intended  that  the  consent  of  a  parent  who 
had  ceased  to  have  any  interest  in  the  child 
was  still  necessary  to  enable  the  other  parent 
to  transfer  his  or  her  interest  in  it.  Van 
Fleet,  Collateral  Attack,  §  408. 

This  brings  us  to  the  consideration  of  the 
question  whether  or  not  the  mother  in  this 
instance  had  the  right  to  relinquish  the  child, 
or,  to  use  the  words  of  the  statute,  was  ''en- 
titled to  make  such  relinquishment."  Upon 
the  argument  it  was  strongly,  forcibly,  and 
eloquently  urged  upon  the  court  by  the  dis- 
tinguished counsel  for  defendants  in  error 
that,  even  though  the  statute  does  not  in 
terms  '^  require  notice  to  the  absent  father 
where  proceedings  were  instituted  for  the 
adoption  of  his  child  by  a  stranger,  such  a 

f proceeding  so  materially  affecting  and  invad- 
ng  his  rights  would  be  invalid,  and  without 
jurisdiction,  unless  upon  due  notice  to  him, 
that  he  might  have  the  opportunity  of  de- 
fending and  protecting  his  rights.  That,  if 
the  statute  should  be  so  construed  as  to  au- 
thorize the  adoption  of  a  child  with  the  con- 
sent of  the  mother,  but  in  the  absence  of  the 
father,  and  without  his  consent,  and  without 
a  notice  to  him,  such  construction  would 
render  the  statute  unconstitutional,  and 
therefore  any  proceeding?  under  it  void.  That 
if  theexpresbion  'the parent'  or  'any  parent,* 
as  used  in  sections  2274,  2277,  and  2279,  is 
meant  to  give  to  a  single  parent,  where  both 
are  living,  the  right  to  relinquish,  then  the 
father  is  the  parent  intended,  because  he  it  is 
who  has  under  the  law  the  riffht  to  the 
custody  and  services  of  the  child,  and  who 
is  charged  with  its  maintenance  and  nurture. 
That  *the  fundamental  principle  of  the  com- 
mon law  was  that  the  father  possessed  the 
paramount  right  to  the  custody  and  control  of 
his  minor  children,  and  to  superintend  their 
education  and  nurture.  The  mother,  as  such, 
had  little  or  no  authority  in  the  premisea. ' 
The  father  had,  in  America,  the  paramount 
right  of  custody  of  his  minor  child,  in  the 
absence  of  statutes  to  the  contrary ;  and  in 
this  state  the  common  law  of  England  has 
been  directly  and  distinctly  adopted,  and 
hence  the  common-law  rule  as  above  stated 
must  obtain  here.  That  the  statute  provides 
for  no  forfeiture  of  his  or  her  rights  by  any 
parent  so  that  the  other  shall  succeed  to  all 
the  rights ;  and  without  some  statutory  pro- 
vision it  is  plain  that  there  could  be  no  such 
forfeiture.  That  the  only  case  or  cases  in 
which  one  parent  could  be  held  to  have  for- 
feited to  the  other  any  right  to  their  child 
would  be  the  case  or  cases  where  such  for- 


feiture is  provided  for  by  the  statute  itself. 
That  in  this  case,  if  the  probate  iudge  de- 
cided anything  on  tVc  question  of  abandon- 
ment, he  assumed  to  Aoar  and  decide  that 
question,  and  thereby  invuxie  and  materially 
ufTect  the  rights  of  the  fatlier,  and  this,  too, 
without  any  averment  of  abandonment,  with- 
out any  statutory  authority  in  him  to  hear 
that  question,  and  without  giving  to  the 
father  by  any  kind  of  notice  whatever  any  day 
in  court.  Such  a  determination,  in  the  light 
of  reason  and  of  the  authorities,  is  ateo- 
lutely  void,  whether  the  conclusion  reached 
by  the  probate  judge  was  true  or  other- 
wise. A  judgment  without  notice  to  the  de- 
fendant is  utterly  void,  no  matter  whether 
the  claim  on  which  it  is  based  is  just  or  un- 
just." Such,  in  brief,  is  the  argument  made 
by  defendants  in  error.  We  have  stated  it 
so  fully  because  we  desire  to  give  the  full 
est  consideration  to  it.  In  the  first  place, 
it  is  to  be  remembered  that  this  entire  argu- 
ment in  support  of  a  father's  alleged  rights 
is  not  made  in  a  case  in  which  a  father  ia 
seeking  to  establish  those  rights.  The  father 
is  not  before  this  court,  and  is  a  stranger  to 
these  proceedings.  It  is  made  in  a  case  in 
which  the  collateral  heirs  of  Michael  Powell 
are  seeking  to  have  declared  invalid  a  pro- 
ceeding in  which  Michael  Powell  participat- 
ed, and  they  base  their  claim,  not  upon  the 
fact  that  the  legal  rights  of  the  person  under 
whom  and  through  whom  they  claim  have 
been  invaded,  but  upon  the  fact  that  the 
rights  of  a  stranger  to  this  contest,  who  is 
not  here  complaining,  have  been  infringed. 
Still,  notwithstanding  this  fact,  this  court 
will  fully  admit  that,  if  the  propositions 
contended  for  by  defendants  in  error  have 
place  in  the  law,  as  applied  to  this  case, 
then  the  consequences  claimed  by  them  must 
follow. 

But  what  are  the  rights  of  a  father  with 
respect  to  his  child?  It  is  claimed  in  this 
case,  and  there  are  many  sayings  in  the  books, 
that  at  common  law  the  father  has  the  para- 
mount right  to  the  custody  of  his  child,  and 
that,  independently  of  statutes,  such  is  the 
prevailing  rule  in  America.  If  this  state- 
ment simply  means  that,  inasmucli  as  the  law 
has  imposed  upon  the  father  the  duty  of  car- 
ing for  and  maintaining  his  minor  child,  and 
therefore  has  given  him  the  custody  and  con- 
trol of  it  in  order  that  he  might  the  better 
perform  these  duties,  the  statement  may  be 
accepted  as  accurate ;  and  in  a  general  way 
it  may  be  said  that,  all  things  being  equal, 
the  father  has  a  better  right  to  the  custody 
and  services  of  his  child  than  has  the  mother, 
because  the  law  primarily  imposes  upon  the 
father  the  duty  of  maintenance  and  nurture. 
But  it  is,  I  think,  well  settled  that  the  father 
has  not  an  absolute  vested  right  in  the  custody 
of  his  child.  Judge  Story,  in  the  case  of 
United  States  t.  Oreen,  8  Mason,  485,  states 
I  what  I  conceive  to  be  the  true  rule,  as  fol- 
lows:   "  As  to  the  question  of    the  right  of 


***In  case  the  parent  of  any  child  is  a  nonresident 
of  this  terrttorv.  or  shall  have  removed  from  the 
county  in  wbica  his  or  her  obi  Id  may  be  at  tbe  time 
Itte  proposed  to  adopt  tbe  same  as  aforesaid,  the 
written  consent  of  such  parent,  properly  acknowl- 
edged, shall  be  obtained  and  filed  with  said  Judge 
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of  probate,  which  shall  have  the  same  effect  as  it 
Buch  parent  were  personally  present  and  consented 
tosucb  adoption;  ami  said  Judge  of  probate  shall 
note  tbe  findinj?8  of  such  wntten  consent  In  bis 
record  of  approval,  and  the  like  proceedings  shall 
be  bad  as  if  such  parent  were  present.**   •  2279. 
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the  father  to  have  the  custody  of  his  infant 
child  in  a  general  sense,  it  is  true.  But  this 
is  not  on  account  of  any  absolute  right  of 
the  faiher,  but  for  the  faNenefit  of  the  infant; 
the  law  presuming  it  to  be  for  its  interest  to 
be  under  the  nurture  and  care  of  his  natural 
protector,  both  for  maintenance  and  educa- 
tion. .  .  .  It  is  an  entire  mistake  to  sup- 
ix)se  the  oonrt  is  at  all  events  bound  to  de- 
liver over  the  infant  to  his  father,  or  that 
the  latter  has  an  absolute  right  in  the  cus- 
tody." It  may  well  be  doubted  whether  the 
rule  of  the  common  law  was  other  than  as 
stated  in  the  case  above  cited.  From  an  ex- 
amination of  th-*  authorities  it  will  be  found 
that  prior  to  1804  the  English  courts  enter- 
tained precisely  the  views'ezpressed  by  Judge 
Story,  and  quoted  above.  In  that  year  the 
decisions  in  England  took  a  direction  in  favor 
of  establishing  the  paramount  right  of  the 
father  to  the  custodv  of  his  infant  child,  and 
continued  in  that  direction  until  they  cul- 
minated in  the  famous  decision  rendered  in 
1836  in  the  case  of  King  v.  Qreenhill,  4  Ad. 
^  £1.  624,  in  which  case  three  children, 
females,  aged  respectively  5^,  4^,  and  2) 
years,  were  in  custody  of  the  mother,  a 
woman  of  unblemished,  reproachless  char- 
acter. Upon  application  of  the  father,  who 
was  living  in  open  adultery  with  another 
woman,  the  children  were  taken  from  the 
mother,  and  deliirered  over  to  the  custody  of 
the  father.  These  decisions  led  to  the  in- 
troduction of  a  bill  in  parliament  relating  to 
the  custody  of  infants,  which  finally,  in  1838 
or  1839,  became  a  law,  and  restored  the 
mother  to  her  natural  rights,  and  put  her 
upon  an  equality  with  her  husband  in  rela- 
tion to  the  care  and  custody  of  her  children 
within  the  age  of  nurture.  In  the  debate 
upon  the  bill  Lord  Lyndhurst,  referring  to 
the  decision  in  King  v.  Qreenhill,  said :  **  As 
the  laws  now  stand,  the  father  of  a  child 
bom  in  lawful  wedlock  was  entitled  to  the 
entire  and  absolute  control  and  custody  of 
that  child,  and  to  exclude  from  any  share  in 
that  control  and  custody  the  mother  of  that 
child.  The  mother  might  be  the  most  vir- 
tuous woman  that  ever  lived,  amiable  in  her 
manners,  fond  and  attached  to  her  children. 
The  father,  on  the  other  hand,  might  be  prof- 
ligate in  character,  brutal  in  manner,  living 
in  adultery,  and  yet  would  have  the  right, 
under  the  existing  law,  to  the  custody  of  the 
children  of  his  marriage  to  the  exclusion  of 
even  access  to  them  of  his  wife,  their  mother. " 
Lord  Denman,  who  was  the  chief  justice  of 
the  king's  bench,  and  who  concurred  in  the 
decision  in  the  above-cited  case,  in  the  course 
of  the  debate  upon  the  bill  referred  to  said : 
In  the  Com  of  Oreenhill,  which  had  been  de- 
cided in  1836  before  himself  and  the  other 
judges  of  the  king's  bench,  he  believed  that 
there  was  not  one  judge  who  had  not  felt 
ashamed  of  the  state  of  the  law,  and  that  it 
was  such  as  to  render  it  odious  in  the  eyes 
of  the  country.  The  effect  in  that  case  was 
to  enable  the  father  to  take  his  children  from 
his  young  and  blameless  wife,  and  place  them 
in  charge  of  a  woman  with  whom  he  then 
cohabited.  If  such  was  the  common  law  of 
England,  it  is  not  surprising  that  Lord  Den- 
nan  might  say  he  was  ashamed  of  it.     But, 
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as  stated  by  Chief  Justice  Hanney  in  OishtoiUf 
V.  Dodez,  4  Ohio  St.  623,  I  urn  strongly  dis* 
posed  to  think  that  the  learned  chief  justice 
of  the  king's  bench  mistook  a  judicial  ex- 
crescence upon  the  law  for  the  law  itself,  and 
that  parliament  did  little  more  than  restore 
it  to  its  former  condition.  If  however,  the 
English  ceLr.es  alluded  to  were  fair  expressions 
of  the  common  law,  it  is  safe  to  say  that 
they  have  never  found  place  in  American 
iurisprudence;  and  I  have  no  sort  of  doubt 
out  that  in  American  jurisprudence  the  right 
of  a  father  to  the  custody  of  his  child  is  not 
an  absolute  inalienable  right,  but  that  it  is 
in  all  cases  referable  and  subordinate  to  the 
interest  and  welfare  of  the  child.  Mercein 
V.  People^  25  Wend.  64.  It  has  been  said 
that  **  by  the  law  of  nature  the  father  has  no 

Paramount  right  to  the  custodv  of  his  child. 
>y  that  law  the  wife  and  child  are  equal  to 
the  husband  and  father.  .  .  .  There  is 
no  parental  authority  independent  of  the  su- 
preme power  of  the  state,  but  the  former  is 
derived  altogether  from  the  latter.  In  the 
civil  stat«  there  is  no  inequality  between  the 
father  and  the  mother.  Ordinarily,  a  child 
during  infancy  is  entirely  under  the  disci- 
pline of  its  mother;  and  very  frequently 
wives  discbarge  the  duty  of  education  of 
their  children  better  than  the  husbands.  De 
Felice,  Lectures  on  Natural  Rights,  Lecture 
80.  It  seems  then,  by  the  law  of  nature,  the 
father  has  no  paramount,  inalienable  right 
to  the  custody  of  the  child ;  and  the  civil  or 
municipal  law,  in  setting  bounds  to  his  par- 
ental authority,  and  in  entirely  or  partially 
depriving  him  of  it  in  cases  where  the  in- 
terests and  welfare  of  his  child  require  it, 
dues  not  come  in  conflict  with  or  subvert  any 
of  the  principles  of  natural  law.**  Mercein 
V.  PeopU,  25  Wend.  103.  This  right  which 
is  given  by  the  municipal  law  to  the  father 
is,  strictly  speaking,  more  in  the  nature  of 
a  "^trust**  than  anything:  else.  As  was  said 
by  Tjord  Redesdale  in  Wellesley  ▼.  WeUesUy, 
2  Bligh,  N.  8.  124 :  "Why  is  the  parent  in- 
trusted with  the  care  of  his  children?  Be- 
cause it  is  generally  supposed  that  he  will 
best  execute  the  trust  imposed  in  him,  for 
that  it  is  a  trust  of  all  trusts  the  most  sacred 
none  of  your  lordships  can  doubt."  See, 
also.  Ex  parte  Orouse,  4  Whart.  11.  The  true 
doctrine  was  stated  in  220  Moare^  11  Ir.  C. 
L.  Rep.  1,  by  Hayes,  J.,  as  follows:  **The 
dominion  which  a  parent  has  over  a  child  is 
a  (qualified  one  and  given  for  the  discharge 
of  important  trusts.  He  will  be  secured  in  it 
so  long  as,  and  no  longer  than,  he  discharges 
the  correlative  duties ;  and  a  failure  in  them, 
uncier  circumstances  and  to  an  extent  to  bring 
on  him  the  brand  of  'unfitness, '  amounts  to 
a  forfeiture  of  his  right  and  warrants  the  in- 
terposition of  the  proper  legal  tribunal  for 
the  protection  of  the  child  by  wresting  from 
the  parent  the  trust  which  he  has  abused,  or 
which  the  court  plainly  sees  he  is  unable  or 
unwilling  to  perform."  The  right  to  cus- 
tody and  services  of  the  child,  and  the  ob- 
ligation to  support  and  educate,  are  re« 
ciprocal  rights  and  obligations;  they  are 
dependent  upon  each  other ;  they  do  not  exist 
apart.  One  may  not  and  ought  not  to  be 
permitted  to  deny  the  obligations,  to  refuse 
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to  perform  them,  and  still  claim  the  existence 
of  the  right.  In  Ghapsky  v.  Wood,  26  Kan. 
652,  40  Am.  Rep.  821 ;  Justice  Brewer,  in  de- 
livering the  opinion  of  the  court,  says :  **  A 
child  is  not  in  any  sense,  like  a  horse  or  any 
other  chattel,  subject-matter  for  absolute  and 
irrevocable  eift  or  contract.  The  father  can- 
not by  merely  giving  away  his  child,  release 
himself  from  the  obligation  to  support  it, 
nor  be  deprived  of  the  right  to  its  custody. 
In  this  it  differs  from  the  gift  of  any  article 
which  is  only  property.  If  to-day  Morris 
Ghapskv  should  five  a  horse  to  another  party, 
that  gift  is  for  all  time  irrevocable,  and  the 
property  never  can  be  reclaimed  :  but  he  can- 
not, by  simply  giving  away  his  child,  re- 
lieve himself  irom  the  obligation  to  support 
that  child,  nor  deprive  himself  of  the  right 
to  its  custody.  A  parent's  right  to  the  cus- 
tody of  a  child  is  not,  like  the  rieht  of  prop- 
erty, an  absolute  and  uncontrollable  rieht. 
If  ft  were,  it  would  end  this  case,  and  relieve 
us  from  all  further  difficulties.  A  mere  right 
of  property  may  be  asserted  by  any  man,  no 
matter  how  bad,  immoral,  or  unworthy  ho 
may  be ;  but  no  case  can  be  found  in  which 
the  courts  have  given  to  the  father  who  was 
a  drunkard  and  a  man  of  gross  immoralities 
the  custody  of  a  minor  child,  especially 
when  the  child  is  a  fdtl.  The  fact  that  in 
such  cases  the  courts  Have  always  refused  the 
father  the  custody  of  his  child  shows  that  he 
has  not  an  absolute  and  uncontrollable  right 
thereto."  In  Hochheimer,  Custody  of  In- 
fants, §  10,  we  find  this  statement  of  the 
Amercan  rule:  "The  general  result  of  the 
American  cases  may  be  characterized  as  an 
utter  repudiation  of  the  notion  that  there  can 
be  such  a  thing  as  a  proprietary  right  or 
interest  in  or  to  the  custody  of  an  infant,  or 
fhat  a  claim  to  such  custody  can  be  asserted 
merely  as  a  claim,  and  the  general  drift  of 
opinion  is  in  the  direction  of  treating  the 
iaea  of  trust  as  the  controlling  principle  in 
all  controversies  in  relation  to  such  custody.  ** 
And  hence  from  a  careful  examination  of 
the  (]|uestion  we  come  to  the  conclusion  that 
the  right  of  a  father  with  respect  to  his  child 
is  not  an  absolute  paramount  proprietary 
rijjht  or  interest  in  or  to  the  custody  of  the 
infant,  but  is  in  the  nature  of  a  trust  reposed 
in  him,  which  imposes  upon  him  the  recip- 
rocal obligation  to  maintain,  care  for,  and 
Erotect  the  infant ;  and  that  the  law  secures 
im  in  this  right  so  long  and  no  longer  than 
he  shall  discharge  the  correlative  duties  and 
obligations.  The  fact  that  by  a  mere  gift 
of  his  child  or  a  contract  with  reference  to 
its  custody  the  father  may  not  divest  him- 
self of  the  right  to  the  custody  of  his  child 
to  such  an  extent  that  he  may  not  reclaim  it, 
does  not  militate  against  this  conclusion. 
Such  right  to  reclaim  has  its  foundation  in 
the  regard  which  the  courts  have  for  the  in- 
terest and  well-being  of  the  child,  and  not 
out  of  regard  to  the  rights  of  the  father,  and 
it  may  well  be  that,  though  a  gift  of  one*s 
child  to  another  may  at  the  time  appear  to 
be  for  the  best  interests  of  the  child,  after- 
wards circumstances  may  arise  which  would 
render  it  imperative  upon  the  father  to  revoke 
that  gift,  and  reclaim  his  child.  But  in 
cases  of  abandonment,  such  as  is  disclosed 
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by  this  record,  the  court  would  hesitate  » 
long  time  before  it  would  restore  to  the  father 
the  custody  of  the  child.     It  may  be  that 
even  in  such  cases  the  law  preserves  a  loeu9 
poenitentta  for  the   father,  but  proof  of  hia 
repentance  oueht  to  be  very  convincing  be- 
fore he  fthoulH  be  restored  to  his  parental 
privileges.     And  it  follows  from  the  fore- 
going that  the  contention  of  counsel  for  de> 
fendants  in  error  that  there  can  be  no  forfeit- 
ure of  a  father's  right  except  by  means  of 
some  statutory  provision  cannot  be  sustained. 
Take  this  case.    The  facts  found  by  the  court 
below  upon  thisproposition  are  substantially 
as  follows:    *'That  nine  months  after  the 
birth  of  the  child  the  father  left  his  wife,  Es- 
ther Leonard,  and  their  four  children,  with- 
out means  of  support,  and  in  circumstances 
of  extreme  destitution,  and  never  thereafter 
up  to  the  time  of  the  adoption  proceedings 
in  question  (a  period  of  three  years  and  five 
months)   contributed  to  the  support  of  hia 
wife  and  children,  except  the  sum  of  twenty 
dollars,  furnished  them  while  In  Omaha,  an^ 
before  said  family  came  to  Wyoming  in  the 
month  of  May,  1880,  and  during  all   that 
period  had  left  the  said  child  Emily  to  the 
sole  support  and  care  of  its  mother,  Esther 
Leonara ;  that  the  said  John  Leonard  during 
most  of  said  period  was  earning  reasonable 
wages,  and  was  thereby  enabled  to  contribute 
to  tne  suDport  of  his  said  family  had  he  de- 
sired to  do  so."    And  the  court  further  ex- 
pressly finds  that  these  acts  constitute  an 
abandonment  of  the  child  by  the  father,  and 
of  this  there  can  be  no  sort  of  doubt  in  the 
mind  of  any  one  who  will  read  the  xecord. 
In  the  face  of  these  facts,  how  can  it  be  said 
that  this  father  did  not  by  his  own  acts  for- 
feit and  part  with  and  lose  all  the  rights 
which  he  possessed  in  and  to  the  custody  and 
control  and  services  of  this  infant  child  t 
Not  only  did  he  forfeit  all  of  his  rights,  but, 
so  far  as  he  was  able  to  do,  if  he  could  bv- 
any  act  of  his  make  any  transfer  of  such 
rights,  he  transferred  them  to  the  mother. 
The  findine  of  fact  is  that  he  ''during  all  of 
that  period  had  left  the  said  child  Emily  to 
the  sole  support  and  care  of  its  mother,  Esther 
Leonard."    The  father  in  this  case  parted 
with  all  of  his  rights.     It  did  not  require  any 
transfer  on  his  part  in  order  that  the  risrht 
of  custody,  control,  and  services  of  the  child 
might  devolve  upon  the  mother.    In  such  a 
case  as  this,  in  which  a  father  has  cruelly 
deserted  his  family,  and  refused  to  recognize 
and  be  bound  by  those  obligations  which  not 
only  the  law  but  nature  and  the  plainest  in- 
stincts of  humanity  imposed  upon  him,  upon 
whom  should  devolve  the  care  and  custody 
of  an  infant  child  nine  months  old,    if  not 
upon  its  mother?    Is  there  a  case  to  be  found 
in  the  books  in  which  the  lawfulness  of  the 
custody  and  control  of  an  infant  child  by  ita 
mother,  under  such  circumstances  as  appear 
in  this  case,  has  been  denied?    If  there  be 
such  a  case,  then  it  is  a  case  in  which  every 
principle  of  natural  law  and  common  justice 
and  right  has  been  utterly  and  entirely  dis- 
regarded.    Our  statute  (Rev.  Stat.  §  2250, ) 
provides :    "  The  father  is  the  natural  guard- 
ian of  the  persons  of  his  minor  children.     If 
he  dies,  or  is  incapable  of  acting,  the  mother 
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becomes  the  guardian."  This  statute  is  but 
declaratory  of  the  general  rule,  and  in  that 
Tiew  we  may  consider  it.  Is  it  to  be  said 
that  the  words  ** incapable  of  acting,"  when 
viewed  in  the  light  of  the  general  principles 
of  the  law,  are  not  broad  enough  by  fair  and 
reasonable  intendment  to  cover  and  embrace 
this  case?  If  the  father  had  been  convicted 
of  a  Clime,  and  imprisoned  in  Uie  peniten- 
tiary, in  such  case  he  certainly  woula  be  **  in- 
mpable  of  acting. "  8uch  would  be  the  case 
if  he  should  become  insane ;  and  such  also, 
in  my  opinion,  would  be  the  case  if  he 
should  become  mentally  weak  to  such  ''an 
extent  as  to  bring  on  him  the  brand  of  un- 
dtness. "  Such  would  be  the  case  if  he  should 
become  unable,  by  reason  of  physical  dis- 
abilities, to  perform  the  ordinary  duties  of 
a  natural  guardian  of  the  person  of  his  child. 
Or  if,  by  reason  of  physical  infirmities,  it 
became  necessary  to  place  a  f.nther  in  a  hos- 
pital or  sanitarium  for  a  long  period  of  time, 
m  order  that  he  mi|^ht  have  the  constant  care 
of  nurses  and  physicians,  would  it  not  be  a 
case  within  the  spirit  and  meaning  of  the  rule 
expressed  in  the  statute?  Ana  certainly, 
when  we  consider  that  the  object  of  the  rule 
is  to  appoint  or  recognize  some  one  who  shall 
have  and  exercise  personal  supervision  and 
control  over  the  child  for  the  benefit  of  the 
child,  we  cannot  doubt  that  a  father  who  has 
separated  himaelf  from  his  child,  willfully 
diverted  and  abandon^  it  and  continued  to 
do  so  has  within  the  fair  meaning  of  this  rule 
br  his  own  acts  rendered  himself  **  incapable 
of  acting,"  and,  such  being  the  law,  it  fol- 
lows that  in  this  case  tho  mother  became  the 
natural  gpiardian  of  her  child  upon  the 
father's  abandonment. 

In  Clark  v.  Bayer,  82  Ohio  St.  310,  80  Am. 
Bep.  593,  the  court,  after  an  exhaustive  re- 
view of  the  authorities,  says :  **  From  au- 
thority and  reason  the  following  propositions 
may  be  stated  generally:  (1)  As  a  general 
rule,  the  parents  are  entitled  to  the  custody 
of  their  minor  children.  When  the  parents 
are  living  apart,  the  father  is  prima  facie 
entitled  to  that  custody ;  and  when  he  is  a 
suitable  person,  able  and  willing  to  support 
'and  care  for  them,  his  right  is  paramount  to 
that  of  all  other  persons  except  that  of  the 
mother  in  cases  where  the  infant  child  is  of 
such  tender  years  as  to  require  her  present 
care ;  but  in  all  cases  of  controvertea  right 
to  custody  the  welfare  of  the  minor  is  first 
to  be  considered.  (2)  The  father's  right, 
however,  is  not  absolute  under  all  circum- 
stances. He  may  relinquish  it  by  contract, 
forfeit  it  by  abandonment,  lose  it  by  be- 
ing in  a  condition  of  total  inability  to  af- 
ford his  minor  children  necessary  care  and 
support. "  In  Com.  v.  Daugherty,  1  Pa.  Legal 
Gaz.  63,  citerl  at  pages  876,  .877,  17  Am.  & 
Eng.  Encyclop.  T^aw,  the  court  held  that  "a 
parent  may  relincjuish  the  care,  custody,  and 
^>ontrol  of  his  child,  and,  after  having  done 
so,  his  right  to  claim  it  is  gone,  and  will 
not  be  enforced  by  the  court ;  second,  such 
relinquishment  by  a  parent  of  a  child  may 
be  either  by  a  deed  or  other  instrument  in 
'KTiting,  or  it  may  be  by  parol,  or  by  aban- 
donment, or  by  turning  it  out  of  the  house 
and  permitting  it  to  go  upon  its  own  re- 
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sources ;  and  such  relinquishment  or  abandon* 
ment  may  be  presumedf  from  the  act  of  tho 
parties."  In  Pennsylvania,  a  statute  pro- 
"^ided  that  justices  of  the  peace  who  per- 
formed the  ceremony  of  marriage  of  minors 
without  the  consent  of  the  parents  should 
be  liable  to  the  father  in  the  sum  of  £dO, 
which  might  be  recovered  in  an  action.  In 
the  case  of  Stansbury  v.  Bertron,  7  Watts  & 
S.  864,  a  justice  of  the  peace  solemnized  the 
marriage  of  plaintiff's  minor  daughter,  and 
plaintiff  brought  suit  asrainst  the  justice. 
The  defense  was  that  the  father  was  a  drunk- 
ard, often  intoxicated,  and  when  in  that  con- 
dition frequently  turned  the  daughter  out  of 
doors,  and  that  he  told  her  to  go  about  her 
business,  and  do  for  herself.  The  supreme 
court,  speaking  by  Chief  Justice  Qibson,  held 
this  to  be  a  good  defense,  saying :  **  But  the 
father  had  ceased  to  stand  in  the  relation  of 
9  parent,  and  consequently  of  a  party  who 
could  be  grieved.  By  turning  his  daughter 
loose  on  the  world  to  shift  for  herself  he  re- 
linquished his  paternal  right  in  relation  to 
her  person,  and  absolved  her  from  filial  al- 
legiance." In  FarreU  v.  FarreU,  8  Houst. 
(Del.)  689,  which  was  an  action  brought  by 
a  son  against  a  father  to  recover  the  amount 
of  the  son's  wages  earned  by  him  during  his 
minority  and  collected  by  the  father,  the 
court  charged  the  jury :  **  If,  therefore,  the 
defendant  neglected  or  refused  to  support  and 
maintain  his  son,  or  denied  him  a  home,  or 
discarded  or  abandoned  him,  so  that  he  was 
forced  to  labor  abroad  to  procure  a  living  for 
himself,  he  is  not,  upon  any  principle  of  law 
or  justice,  entitled  to  the  earnings  of  his  son, 
because,  under  such  circumstances,  the  law 
will  imply  that  the  father  has  emancipated 
or  forced  the  son  from  his  service,  and  con- 
ceded to  him  the  right  to  enjoy  the  fruits 
and  profits  of  his  own  labor."  For  other 
cases  upon  this  general  doctrine,  see  Liberty 
V.  Palermo,  79  Me.  478 ;  McCarthy  y.  Boitan 
A  L,  R,  Corp*  148  Mass.  560,  2  L.  R.  A. 
608. 

From  the  foregoing  we  conclude  that  at 
the  time  of  the  adoption  proceedings,  and 
for  a  long  time  prior  thereto,  this  father,  by 
his  own  acts,  had  parted  with  and  relin- 
quished all  right  in  and  to  the  custody  of 
Uic  child ;  that,  under  the  circumstances  of 
this  case,  the  mother  at  said  time  was  and 
for  a  long  time  prior  thereto  had  been,  law- 
fully and  exclusively  in  the  custody  and 
control  of  the  child,  and  had  the  right  to 
relinquish  that  custody  and  control,  and  no 
rights  of  the  father  were  affected  thert;by, 
because,  upon  the  conceded  facts  he  had  no 
rij?hts  in  the  premises,  having  divested  him- 
self of  them.  But  it  is  contended  that  the 
probate  judge  had  not  the  power,  in  the  ab- 
sence of  the  father,  and  without  notice  to 
him,  to  determine  the  question  of  abandon- 
ment by  him ;  and,  further,  that  if  the  stat- 
ute is  to  be  so  construed  as  that  it  confers 
upon  the  mother,  in  such  case  as  this  the 
power  to  make  such  relinquishment  without 
notice  to  or  consent  of  the  father,  then  the 
statute  deprives  the  father  of  his  sacred  rights 
without  due  process  of  law,  and  is  unconsti- 
tutional. We  will  examine  these  two  con- 
tentions in  their  order.    What  is  abandon- 
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ment?  It  Is  simply  the  eyidcntiary  fact 
which  proves  the  ultimate  fact  of  relinquish- 
ment ;  in  other  words,  the  relinquishment  of 
one's  rights  is  the  effect  and  result  of  one's 
abandonment  of  those  rights.  As  we  have 
seen,  this  relinquishment  "'may  be  either  by 
a  deed  or  other  instrument  in  writing,  or  it 
may  be  by  parol,  or  by  abandonment,  or  by 
turning  the  child  out  of  the  house,"  etc. 
Cam.  V.  DoAigJieriy,  supra.  In  this  case  it 
was  by  abandonment,  which  I  conceive,  in 
cases  of  this  kind,  to  be  the  strongest  pos- 
sible kind  of  relinquishment.  But  suppose 
that  instead  it  had  been  by  deed  executed  by 
the  father,  and  the  mother  had  produced  the 
deed,  could  it  in  such  a  case  be  successfully 
contended  that,  in  order  to  enable  the  judge 
to  determine  the  due  execution  of  the  deed, 
or  its  effect,  that  notice  to  the  father  was 
necessary  in  order  that  he  might  have  the 
opportunity  to  come  in  and  say  whether  or 
not  it  was  obtained  from  him  by  duress  or 
fraud?  I  apprehend  not.  Or  suppose  that 
the  mother  had  brought  with  her  to  the  judge 
the  written  consent  of  the  father,  would  it 
then  have  been  necessary  for  the  judge  to 
have  given  notice  to  the  father  before  he  pro- 
ceeded to  determine  whether  or  not  the  paper 
purporting  to  be  executed  by  him  was  so  ex- 
ecuted, in  order  that  he  might  have  oppor- 
tunity to  say  that  it  was  not  executed  by  him 
or  was  or  was  not  procured  from  him  by 
duress  or  fraud?  I  think  not.  And  what  is 
the  difference  in  principle  in  the  three  cases? 
In  either  case  the  judge  would  be  required 
to  determine  whether  or  not  the  act  or  deed 
was  the  act  or  deed  of  the  father,  and  the 
leg"!  effect  thereof.  It  might  be  that  in 
either  case  the  father  might  avoid  the  pro- 
ceeding by  showinsT  perjury  in  the  evidence 
establishing  abandonment,  or  forgery  in  tlie 
execution  of,  or  fraud  or  duress  in  the  pro- 
curement of,  the  instrument  of  relinquish- 
ment or  consent ;  but  it  does  not  follow  that 
because  the  proceedings  may  be  voidable 
they  were  also  void,  and  open  to  such  col- 
lateral attack  as  is  attempted  here.  Nay, 
more,  we  may  go  still  further,  and  say  that, 
notwithstanding  these  proceedings  in  adop- 
tion, the  father  might  at  any  time  since  they 
took  place  have  brought  an  action  for  the  re- 
covery of  the  possession  or  custody  of  the 
child,  and  no  one  will  contend,  or  perhaps 
can  successfully  contend,  that  in  such  case 
these  adoption  proceedings  would  constitute 
a  bar  to  the  father's  action,  or  that  they  were 
conclusive  upon  him.  But  it  does  not  follow 
that  because  the  adoption  proceedings  were 
not  conclusive  upon  the  father  they  were  not 
conclusive  upon  theparties  to  the  proceedings 
and  their  privies,  (Van  Fleet,  Collateral  At- 
tack, §408;  Barnard  v.  Bamardy  119  111. 
93;  Fridge  v.  8taU,  8  Gill  &  J.  112.  20  Am. 
Dec.  463 ;  SewaU  v.  Boberts,  115  Mass.  275 ; 
Jenkins  v.  PedUnpaugh,  40  Ind.  183 ;  Davis 
V.  Qreve^  82  La.  Ann.  ^ ;  Plume  v.  Howard 
J3av.  Inst.  46  N.  J.  L.  227,)  on  the  contrary 
we  think  they  are,  and  so  hold. 


As  to  the  constitutionality  of  the  statute 
when  construed  as  we  construe  it,  we  have 
this  to  say :  An  examination  of  the  statutes 
of  adoption  in  force  in  the  United  States, 
will  show  that  in  several  states  the  consent 
of  and  notice  to  abandoning  parents  is  not  re- 
quired. It  is  enough  if  the  fact  of  abandon- 
ment is  made  to  appear ;  then  the  remaining 
parent  may  consent  to  the  adoption.  This  is 
the  case  in  Colorado,  Illinois,  Alabama,  and 
perhaps  other  states.  After  careful  search, 
we  have  been  unable  to  find  any  case  in  which 
the  constitutionality  of  such  statutes  has  been 
denied  or  questioned,  and  certainly  we  have 
not  been  referred  to  any.  Upon  principle  I 
am  unable  to  conceive  of  any  valid  constitu- 
tional objection  to  the  statute  as  we  construe 
it.  Under  the  facts  of  this  case  we  are  with- 
out doubt  that  the  mother  could  lawfully  ex- 
ercise all  the  common-law  rights  of  the  par- 
ents without  any  express  consent  of  the 
father ;  and  no  reason  occurs  to  us  why  slic 
could  not  also,  under  the  circumstances  of 
this  case,  exercise  the  statutory  power  of  both 
parents  with  respect  to  the  adoption  of  the 
child.  Van  Fleet,  Collateral  Attack,  §  408 ; 
Sewalt  V.  Biiberts,  115  Mass.  277.  278.  The 
case  of  Furgeson  v.  Jones,  17  Or.  204,  3  L.  R, 
A.  620,  was  f.trongly  urged  upon  us  as  bein? 
exactly  in  point  with  and  decisive  of  tliia 
case ;  but  from  an  examination  of  that  case  we 
are  of  opinion  that,  except  upon  one  n  inor 
proposition,  it  substantially  supports  the 
views  herein  expressed.  No  attempt  was 
made  in  that  case  to  show  that  the  father  had 
abandoned  the  child,  and  tliere  is  a  clear  in- 
timation in  the  original  opinion,  and  also  in 
the  opinion  upon  rehearing,  that,  had  such 
been  the  case,  neither  his  consent  nor  notice 
to  him  would  have  been  necessary.  It  is  true 
that  the  Oregon  statute  provides  that  in  cases 
where  the  parent  has  abandoned  his  child  the 
court  may^  proceed  as  if  he  were  dead,  but, 
in  our  opinion,  this  is  the  rule  in  the  absence 
of  a  statute.  But  little  stress  was  laid  at  the 
argument  upon  the  fact  found  by  the  court 
that  the  father  had,  prior  to  the  adoption  pro- 
ceedings, obtained  a  decree  of  divorce  from 
the  mother,  in  which  he  was  awarded  the  cus- 
tody of  the  child.  It  appears  from  the  find- 
ings that  he  not  only  abandoned  the  child 
before  the  decree  was  obtained,  but  continued 
to  abandon  it  even  after  the  decree  and  up  to 
the  time  of  the  adoption.  We  do  not  consider 
this  fact  as  of  much  consequence,  nor  as  ma- 
terially affecting  the  case.  Our  conclusion 
upon  the  whole  is  that  Emily  Powell,  aWrs 
Emily  Leonard,  was  the  lawfully  adopted 
child  of  the  late  Michael  Powell,  and  that  the 
district  court  of  Laramie  county  erred  in  ita 
decree. 

The  decree  of  that  court  is  reversed,  and  the 
cause  remanded  to  it,  with  instructions  to 
further  proceed  in  this  matter  in  accordance 
with  the  views  herein  expressed. 

Groesbeckf  Oh,  J,,  and  Conawajf»  J,,. 
concur. 
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Albert  W.  JAN8EN  et  al„  Plffs.  in  Mr., 

V. 

John  C.  WILLIAMS. 


(. 


Neb ) 


*1«  Insifliictioiui  should  be  griven 
deafly*  ooocisely,  aod  without  coDtradlctory 
statements  of  the  rules  by  which  the  Jury  should 
be  governed.  If,  however,  the  instructions  are 
not  in  compliance  with  this  requirement,  the  ver- 
dict will  not  be  set  aside,  if,  upon  the  evidence, 
no  other  verdict  could  be  sustained. 

8.  An  a.fi^nt  ia  required  to  difldose  to 
his  principal  all  the  inf omuttion  he  has 

touch inK  the  subject-matter  of  the  agency,  and 
his  relation  to  his  principal  forbids  his  becoming 
a  pnrchaoer  thereof  for  his  own  benefit,  in  any 
way,  without  the  full  knowledge  by  the  principal 
of  this  fact,  and  the  principalis  acquiescence 
therein,  with  such  knowledge.  The  burden  of 
proving  such  knowledge  and  acquiescence  is 
upon  the  airent. 

8.  A  commission  cannot  be  collected  by 
the  a^ent  for  his  services  as  such,  if  he  has  will- 
fully  disregarded,  in  a  material  respect,  an  obli- 
gation which  the  law  devolves  upon  him  by 
reason  of  his  agency. 

(May  8. 1888.) 

ERROR  to  the  District  Court  for  Lancaster 
GouDty  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  compel  de- 
fendants to  pay  over  money  retained  by  them 
from  the  proceeds  of  the  sale  of  certain  real 
estate  which  they  claimed  as  commissions 
earned  by  effecting  the  sale.     Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

MestTB,  JelTrey  &  Rich  for  plaintiffs  in 
error. 

Meun,  Adams  &  Scott,  for  defendant  in 
error: 

An  agent  is  bound  to  good  faith  towards  his 
priocipal. 

1  Wait,  Act.  &  Def.  250,  251;  Kerr,  Fraud 
ft  Mistake,  173,  and  note;  Cooley,  Torts,  52($. 

The  agent  should  keep  the  principal  advised 
of  what  is  going  on. 

1  Wait,  Act.  &  Def.  285,  246,  247;  EngWiart 
▼.  Peoria  Plow  Co.  21  Neb.  48;  1  White  tfe  T. 
Lead.  Cas.  Eq.  pt.  1.  pp.  219, 237-240, 242,  244, 
250;  BootwaiterY.  fjanrihg,  23  Neb.  291;  8Utt- 
nise^  T.  Lamb,  18  Neb.  619. 


0,,  filed  the  following  opinion: 
This  action  was  brought  by  the  defendant  in 
error  to  recover  the  sum  of  $100  retained  as 
commission  from  the  proceeds  of  the  sale  of 
real  property,  effected  by  the  plaintiffs  in  error. 
The  petition  alleged  the  employment  of  plain- 
tiBs  in  error  to  sell  said  real  property  for  the 
sum  of  (8.000,  and  that  tbe  plaiDtlff  named  in 
said  petition  meantime  reserved  for  himself  tbe 
light  to  sell  said  property  if  he  met  with  an 
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opportunity  to  do  so  before  the  same  should  be 
sold  by  plaintiffs  in  error;  that,  soon  after  such 
employment,  the  plaintiff  below  entered  into 
negotiations  with  oneE.  T.  Hartley  for  the  sale 
of  said  property,  and  was  about  to  sell  said 
property  to  said  Hartley  for  the  sum  of  $3,300; 
that,  during  such  negotiations  with  said  Hart- 
ley, plaintiffs  in  error,  for  the  purpose  of  pre- 
venting thedcfendant  in  error  from  making  said 
sale,  and  wrongfully  compelliDg  the  defendant 
in  error  to  pay  plaintiffs  in  error  a  commission 
of  $100,  induced  said  Hartley  to  abandon  his 
negotiations  wilh  defendant  in  error,  and  agree 
to  pay  to  them,  the  plaintiffs  in  error,  $3,000 
for  said  property;  and  tbnt  thereupon  plaintiffs 
in  error  represented  to  defendant  in  error  that 
they  had  sold  said  property  for  $3,000  to  a 
good,  responsible  party,  and  induced  the  de- 
fendant in  error  to  execute  a  deed  to  Albert  W. 
Jansen,  one  of  the  plaintiffs  in  error,  and  de- 
fendant in  error  executed  the  same,  believinff 
that  said  grantee  was  another  than  the  said 
plaintiff  in  error,  and  thereby  deceived  and  de- 
frauded the  defendant  in  error  to  defendant  in 
error's  damage  in  the  sum  of  $100.  The 
answer  admits  the  placing  of  said  property  in 
the  hands  of  plaintiffs  in  error  for  sale  at 
$8,000,  but  alleged  that  said  E.  T.  Hartley  was 
obtained  by  plaintiffs  in  error  as  an  onginal 
purchaser,  to  whom  they  sold  the  property 
without  any  knowledge  of  any  previous  nego- 
tiations with  defendant  in  error,  and  that  the 
deed  was  taken  to  said  Jansen  only  for  the 
purpose  of  securing  money  advanced  to  said 
Hartlpy,  and  that  the  acts  in  connection  with 
said  transaction  were  in  good  faith.  To  this 
answer  there  was  a  reply  in  the  nature  .of  a 
general  denial. 

The  tefltimony  was  conflicting  as  to  some 
matters  which  are  deemed  as  of  minor  impor- 
tance, but,  as  to  such  as  were  essential  to  the 
determination  of  this  case,  the  difference  was 
but  slight.  It  was  fairly  deducible  from  the 
testimony  that  Williams  employed  Jansen  & 
Murphy  to  sell  the  real  property  in  question; 
that  he  afterwards  had  negotiations  with  said 
Hartley  for  an  exchange  of  said  property  for 
property  owned  by  Mr.  Hartley,  of  the  fair 
value  of  $8,800;  that  Hartley,  pending  these 
negotiations,  went  to  Messrs.  Jansen  & 
Murphy,  and,  learning  from  them  that  the 
proper^  could  be  purchased  from  them  for 
$8,000,  he  dropped  the  negotiations  with  Wil- 
liams; that  for  some  reason  the  title  to  the 
property  was  taken  from  Williams  and  wife  to 
A.  W.  Jansen,  one  of  the  plaintiffs  in  error» 
whose  identity  with  his  agent  of  that  name, 
Williams  testifies,  he  was  unaware  of  when 
said  deed  was  executed;  that  Williams  inquired 
of  Murphy  who  was  the  purchaser,  and  was 
informed  by  Murphy  that  the  purchaser  did 
not  wi)»h  his  name  known  in  the  matter,  and 
therefore  did  not  disclose  it;  that  Jansen,  in 
answer  to  the  same  inquiry  of  Williams,  met 
it  with  the  same  refusal,  at  the  same  time  say- 
ing that  it  made  no  difference,  as  the  party  was 


KoTB.— The  above  stronirly  states  and  fUustratee 
tbe  rule  that  prohlbltBan  a^ent  to  deal  for  his  own 
tnterest  in  the  matter  of  bis  tigeuay.   See,  on  this 
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question,  Tyler  v.  Sanborn,  4  L.  R.  A.  218,  and  not$^ 
128  111.  196;  and  McNutt  v.  Diz,  10  L.  R.  A.  060,  88 
Mich.  828. 


See  also  47  L.  R.  A.  792. 
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good«  II  was  testified  by  JaDsen  and  Murphy 
on  the  trial  in  the  district  court  that  the  reason 
the  title  was  taken  in  Jansen's  name  was  that 
Hartley  was  not  able,  Just  then,  to  advance  the 
money  to  make  the  cash  payment,  and  there- 
fore this  money  was  advanced  by  plaintiffs  in 
error  to  insure  the  present  consummation  of  the 
trade,  rather  than  to  wait  ten  or  twelve  days, 
until  Hartley  would  have  money  which  would 
then  be  due  him.  Mr.  Murphy  fixed  the  date 
on  which  Mr.  Williams  consented  to  accept 
$8,000  for  the  property  at  September  7th,  and 
testifies  that  on  account  of  defects  in  the  field 
notes,  sugficested  by  plaintiffs  in  error,  the  deeds 
were  nof  executed  and  delivered  until  about 
three  weeks  after  that  date.  It  is  not  shown 
by  the  testimony  when  Mr.  Hartley  obtained 
his  money,  and  paid  it  to  plaintiffs  in  error. 
The  fact  that  the  settlement  of  the  matter  was 
held  in  abeyance  until  the  expiration  of  a 
greater  time  than  was  necessary  for  Mr.  Hart- 
ley to  obtain  his  money,  on  bis  own  estimate, 
to  repay  Jansen  &  Murphy,  is  possibly  of  no 
significance,  and  yet  it  might  have  been  one 
circumstance  oontribuiioe  to  the  injury  com- 

J>lained  of.  It  would  not  he  strange,  or  wholly 
llogical,  if,  from  the  circumstance  th.at  the 
title  was  not  really  taken  in  the  name  of  Jansen 
until  after  the  time  Hartley's  money  was  due, 
the  jury  should  have  inferred  that  delays  were 
interposed  by  plaintiffs  in  error  to  prevent  the 
consummation  of  the  trade  until  Hartley  put 
up  his  own  money,  with  8  per  cent  per  annum 
for  the  interim  to  repay  «Jansen  his  adyance- 
ment. 

Upon  the  admission  or  rejection  of  evidence, 
no  serious  question  for  our  determination  was 
presen  ted.  The  scope  of  the  cross-examination 
to  be  allowed  is  largely  in  the  discretion  of  the 
trial  judge,  and  we  cannot  see  that  such  dis- 
eretion  was  improperly  exercised.  As  the  only 
alleged  error  upon  that  score  is  sufficiently  met 
by  this  general  observation,  it  will  not  receive 
anv  further  attention. 

I'here  were  some  instructions  given  at  the 
request  of  the  plaintiffs  in  error  which  pre- 
sented the  law  more  favorably  to  the  plaintiffs 
in  error  than  the  facts  warranted,  but  of  these 
the  plaintiffs  in  error  cannot  complain.  These 
instructions  based  the  rights  of  the  plaintiffs 
in  error  to  a  commission  upon  but  a  partial 
statement  of  the  facts  upon  which  such  right 
depended.  For  instance,  the  first  paragraph 
of  the  iostruciions  given  at  the  request  of  the 
plaintiffs  in  error  was  as  follows:  "Tou  are 
instructed  that  if  you  find  from  the  evidence 
that  defendants  Jansen  &  Murphy  negotiated 
the  sale  of  the  plaintiffs'  property  to  Hartley, 
or  to  Jansen  for  Hartley,  upon  the  terms  stip- 
ulated by  Williams  at  the  time  he  placed  the 
property  in  their  bands  for  sale,  without  any 
knowledge  of  the  previous  negotiations  be- 
tween plaintiff  and  Hartley,  then  your  verdict 
should  be  for  the  defendant. "  This  instruction 
leaves  out  of  consideration  the  fact  that  Jansen 
was  the  agent  of  Williams,  who,  as  such,  was 
bound  to  obtain  for  his  principal  the  best  price 
obtainable.  It  further  recognizes  the  unqual- 
ified right  of  an  agent  to  purchase  property  of 
a  principal,  placed  in  his  hands  for  sale.  It 
gives  the  agent  authority  to  deal  with  the 
property  absolutely  as  he'sees  fit,  provided  he 
obtains  the  price  fixed  by  the  principal,  and  has 
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no  knowledge  that  the  principal  is  in  negotia- 
tion for  a  better  price;  and  this  to  the  extreme 
of  buying  the  property  himself,  provided  he 
buys  for  some  one  else,— a  very  slight  guaranty 
of  protection  to  the  principal.  Most  likely,  it 
plaintiffs  in  error  had  been  successful  in  the 
district  court,  these  considerations  would  have 
necessitated  a  reversal  of  the  judgment.  In 
this  connection  it  might  not  be  amiss  to  suggest 
that  the  Ulal  judge  has  a  duty  to  perform,  as 
well  in  the  refusal  of  pernicious  instructions 
as  in  giving  correct  ones.  The  jury  is  supposed 
to  obtain  its  sole  ideas  of  the  law  applicable  to 
the  case  from  the  presidinfr  judge.  Upon  him, 
therefore,  devolves  the  duty  of  clearly  and 
concisely  instructing,  rather  than  hopelessly 
confusing.  The  statute  requires  the  instruc- 
tions to  be  in  writing,  that  thev  may  be  pre- 
pared with  due  deliberation,  and  with  the  ex- 
actness necessary  to  assist  jurymen  unlearned 
in  the  law  to  apply  principles  perhaps  for  the 
first  time  brought  to  their  attention.  These 
instructions  should  therefore  be  clear  and  con- 
cise, and,  above  all  things,  should  be  exact,  and 
free  from  contradictions.  These  remarks  are 
made  in  this  connection,  for,  with  the  instruc- 
tions referred  to  above,  there  were  given  others 
entirely  free  from  objection. 

At  the  request  of  the  defendant  in  error  the 
court  instructed  the  jury  as  follows:  **An 
agent  ought,  as  far  as  possible,  to  represent  hia- 
principal;  and,  to  the  best  of  his  ability,  he 
should  endeavor  to  successfully  accomplish  the 
object  of  his  agency.  It  is  also  his  duty  to 
keep  his  princiF»l  fully  and  promptly  informed 
of  all  the  material  facts  or  circumstances  which 
come  to  his  knowledge,  and,  since  he  is  ex- 

Sected  to  represent  his  principal,  he  cannot 
ave  a  personal  interest  adverse  to  the  interest 
of  his  principal;  and  if  he  deals  with  the  sub- 
ject-matter of  the  agency  the  profits  will,  as  a 
general  rule,  belong  to  the  principal,  and  not 
to  the  agent.  In  all  things  he  is  required  to  act 
in  entire  good  faith  towards  his  principal. 
There  are  duties  which  the  law  imposes  upoa 
an  agent,  without  any  express  stipulations  oa 
the  subject;  and  one  of  these  duties  of  aa 
agent  is  to  keep  his  principal  informed  of  his 
acts,  and  to  inform  him  within  a  reasonable 
time  of  sales  made,  and  to  give  him  a  timely 
notice  of  all  facts  and  circumstances  which 
may  render  it  necessary  for  him  to  take  meas- 
ures for  his  security.  An  agent  cannot  act  for 
his  principal  and  for  himself  in  the  same 
transaction,  by  being  both  buyer  and  seller  of 
property,  and  has  no  right  to  act  as  the  agent 
for  others  for  the  purchase  of  property  without 
the  knowledge  or  consent  of  such  owner,  nor 
to  take  any  advantage  of  the  confidence  which 
his  position  inspires  to  obtain  the  title  in  him- 
self. If  you  find  that  the  defendants  were  the 
agents  of  the  plaintiff  for  the  sale  of  the  prop- 
erty mentioned  in  the  petition,  and  that  in 
makine  the  sale  they  purposely  kept  from  the 
plaintiff  any  of  the  matenal  facts  touching  said 
sale,  for  the  purpose  of  subserving  their  own 
interest,  and  intended  to  and  did  keep  the 
plaintiff  in  the  dark  as  to  such  facts  until  after 
the  said  sale  was  consummnted,  and  deed  exe- 
cuted by  said  plaintiff,  then  I  instruct  you  that 
they  are  not  entitled  to  a  commission  for  selling 
the  same." 
In  auunxicke  t.  Lamb,  18  Neb.  627,  is  this 
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laDiniase:  "The  rule  is  well  settled  that  a 
party  will  not  be  permitted  to  purchase  an  in- 
terest in  property,  and  hold  it  for  his  own  ben- 
efit, where  he  has  a  duty  to  perform  in  relation 
thereto  which  is  incoosisteDt  with  his  character 
as  a  purchaser  on  his  own  account."  This 
statement  was  sustained  by  several  authorities 
cited,  and  of  its  correctness  there  can  be  no 
Houbt.  In  the  light  of  adjudged  cases  and  of 
the  text-books,  therefore,  let  us  see  what  duty 
tbe  plaintiffs  in  error  had  to  perform  towards 
the  defendant  in  error  in  respect  of  the  real 
property  which  was  the  subject-matter  of  the 
agency  "between  Ihem.  Upon  this  sublect  the 
following  language  is  found  in  Pom.  Eq.  Jur. 
§  959;  *'In  aealings  without  the  intervention 
of  liis  principal,  if  an  agent  for  the  purpose  of 
felling  properly  for  the  principal  purchases  it 
himsdf,  or  an  agent  for  the  purpose  of  buying 
property  for  the  principal  buys  it  from  himself, 
either  directly  or  through  the  instrumental  it  v 
of  a  third  person,  the  sale  or  purchase  is  voidi- 
able.  It  will  always  be  set  aside  at  the  option 
of  the  principal.  Tbe  amount  of  consideration, 
the  absence  of  undue  advantage,  or  other  sim- 
ilar features,  are  wholly  immaterial.  Nothing 
will  defeat  tbe  principars  right  of  remedy 
except  his  own  confirmation  aner  full  knowl- 
edge of  all  the  facts." 

In  Porter  v.  Woodruff,  86  N.  J.  Eq.  179,  the 
following  language  is  found:  "The  general 
interests  of  justice,  and  the  safety  of  those  who 
are  compelled  to  repose  confidence  in  others, 
alike  demand  that  the  courts  shall  always 
inflexibly'  main  tain  that  great  and  salutary 
rule  which  declares  that  an  agent  employed  to 
sell  cannot  make  himself  the  purchaser,  nor, 
if  employed  to  purchase,  can  he  be  himself  the 
feller.  The  moment  he  ceases  to  be  the  rep- 
resentative of  his  employer,  and  places  himself 
in  a  position  towards  his  principal  where  his 
interests  may  come  In  conflict  with  those  of  his 
principal,  no  matter  how  fair  his  conduct  may 
be  in  tbe  particular  transaction,  that  moment 
be  ceases  to  be  that  which  his  service  requires, 
and  his  duty  to  his  principal  demands.  He  is 
no  longer  tbe  agent,  but  an  umpire.  He  ceases 
to  be  the  champion  of  one  of  the  contestants 
in  tbe  game  of  bargain,  and  sets  himself  up  as 
a  judge  to  decide  between  his  principal  and 
htm!>eTf  what  is  just  and  fair.  The  reason  of 
the  rule  is  apparent.  Owing  to  the  selfishness 
aod  greed  of  our  nature,  there  must,  in  the 
great  mass  of  tbe  transactions  of  mankind,  be 
a  strong  and  almost  ineradicable  antagonism 
between  tbe  interests  of  the  seller  and  the 
buyer;  and  universal  experience  has  shown  that 
tbe  average  man  will  not,  where  his  interests 
are  brought  in  conflict  with  those  of  his  em- 
ployer, look  upon  his  employer's  interest  as 
more  important,  and  entitled  to  more  protec- 
tion, than  bis  own.  In  such  cases  tbe  courts 
do  not  stop  to  inquire  whether  the  agent  has 
obtained  an  advantage  or  not,  or  whether  his 
conduct  has  been  fraudulent  or  not.  When 
the  fact  18  established  that  he  has  attempted  to 
assume  two  distinct  and  opposite  characters  in 
tbe  same  transaction,  in  one  of  which  be  acted 
for  himself,  and  in  the  other  pretended  to  act 
for  another  person,  and  to  have  secured  for 
each  tbe  same  measure  of  advantage  that  would 
have  been  obtained  if  each  had  been  represented 
by  a  disinterested  and  loyal  representative, 
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they  do  not  pause  to  speculate  concerning  the 
merits  of  tbe  transaction, — whether  the  agent 
has  been  able  so  far  to  curb  his  natural  greed 
as  to  take  no  advantage, — but  they  at  once 
pronounce  the  transaction  void  t)ecaase  it  is 
against  public  policy.  The  salutary  object  of 
tbe  principle  is  not  to  compel  restitution  in  case 
fraud  has  been  committed,  or  an  unjust  ad- 
vantage gained,  but  to  elevate  the  agent  to  a 
position  where  he  cannot  be  tempted  to  betray 
his  principal.  Under  a  less  stringent  rule, 
fraud  might  be  committed,  or  unfair  advantage 
taken,  and  vet,  owing  to  tbe  imperfections  of 
the  best  oi  human  institutions,  the  injured 
party  be  unable  either  to  discover  It,  or  prove 
it  in  such  a  manner  as  to  entitle  him  to  redress. 
To  guard  against  this  uncertainty,  all  possible 
temptation  is  removed,  and  the  prohibition 
against  the  agent  acting  in  a  dual  character  is 
mHde  broad  enough  to  cover  all  his  transac- 
tions. The  rights  of  the  principal  will  not  be 
changed,  nor  tbe  capacities  of  the  aeent  en< 
larged,  by  the  fact  that  the  agent  is  not  invested 
with  a  discretion,  but  simply  acts  under  an  au- 
thority to  purchase  a  particular  article  at  a 
specifled  price,  or  to  sell  a  par  icular  article  at 
the  market  price.  No  such  distinction  is  rec- 
ognized by  tbe  adjudications,  nor  can  it  be  es- 
tablished without  removing  an  important  safe- 
guard against  fraud.  Benwn  v.  Ileathorn,  1 
Younge  &  C.  Ch.  826;  Gonkey  v.  Bond,  84 
Barb.  276,  86  N.  T.  427." 

In  Ruekman  v.  BerghoU,  87  N.  J.  L.  440,  is 
found  the  following  languaee:  "The  judge, 
distinguishing  this  case  from  one  where  tbe 
price  was  left  open  to  the  negotiations  of  the 
agent,  instructed  the  jury  that,  though  the 
plaintiff  was  interestecf  in  the  purchase  when 
it  was  made,  he  might,  nevenheless,  recover 
his  commissions  as  agent,  notwithstanding  tbe 
defendant  was  not  aware  of  tbe  existence  of 
such  interest.  In  Ibis  there  was  error,  for  itia 
a  fundamental  rule  that  an  agent  emploved  to 
sell  cannot  himself  t)e  a  purchaser,  unless  he 
is  known  to  his  principal  to  be  such.  Dun  lap's 
Paley,  Ag.  8?;  Stor^,  Ag.  8  210;  and  other 
cases  cited.  And  thiH  rule  is  not  inapplicable, 
nor  is  it  relaxed,  when  the  employment  is  to 
sell  at  a  fixed  price,  for  it  sprinss  from  tlie 
prohibitory  policy  of  tbe  law,  adopted  to  pre- 
vent the  abuse  of  confidence,  and  to  remove 
temptation  to  duplicity.  It  requires  a  man  to 
put  off  the  character  of  agent  when  he  assumes 
that  of  principal."  Mecbem,  Ag.,  in  section 
455,  states  the  rule  as  follows:  "The  agent 
will  not  be  permitted  to  serve  two  masters 
without  the  intelligent  consent  of  both.  As  is 
said  b^  a  learned  judge,  so  careful  is  tbe  law 
guarding  against  the  abuse  of  fiduciary  rela- 
tions that  it  will  not  permit  an  sgent  to  act  for 
himself  and  his  principal  in  the  same  transac- 
tion, as  to  buy  of  himself,  as  a^ent,  the  prop- 
erty of  his  principal,  or  the  like.  All  such 
transactions  are  void,  as  it  respects  the  prin- 
cipal, unless  ratified  by  him  with  a  full  knowl- 
edge of  all  tbe  circumstances.  To  repudiate 
them,  he  need  not  show  himself  damnified. 
Whether  he  has  been  or  not,  is  immaterial. 
Actual  inquiry  is  not  the  principle  the  law 
proceeds  upon  in  holding  such  transactions 
void.  Fidelity  in  the  agent  is  what  is  aimed 
at,  and,  as  a  means  of  securing  it,  the  law  will 
not  permit  the  agent  to  place  himself  in  a  sit- 
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uatlon  In  vhich  he  might  be  templed  by  his 
own  private  interest  to  disregovd  that  of  bfs 
principal," — citing  Peoples.  Oteiysfel  Ticp.  11 
Micb.  222.  "This  doctrine,  to  speak  again  in 
the  beautiful  lan^ruage  of  another,  has  its 
foundation,  not  so  much  in  the  commission  of 
actual  fraud  as  in  that  profound  knowledge  of 
the  humao  heart  which  dictated  that  hallowed 
petition,  'Lead  us  not  into  temptation,  but 
deliver  us  from  evil/  and  that  caused  the 
announcement  of  the  infallible  truth,  *A  man 
cannot  serve  two  ma^^ters/*'  These  quotations 
we  shall  properly  close  with  the  language  of 
Story  on  Agency,  §  210,  quoted,  with  the  ap- 
proval of  this  court,  in  Evglefiart  v  Peoria 
PlotD  Co,  21  Neh.  48.  "In  this  connection, 
also,  it  seems  proper  to  state  another  rule  in 
regard  to  the  duties  of  agents,  which  is  of  gen- 
eral application,  and  that  is  that,  in  matters 
touching  the  agency,  agents  cannot  act  so  as 
to  bind  their  principals  where  they  have  an 
adverse  interest  in  themselves.  This  rule  is 
founded  upon  the  plain  and  obvious  consid- 
erations that  the  principal  hargains  in  the  em- 
ployment for  the  exercise  of  the  disinterested 
skill,  diligence,  and  zeal  of  the  agent  for  his 
own  exclusive  benefit.  It  is  a  confidence 
necessarily  reposed  in  the  agent,  that  he  will 
act  with  a  sole  regard  to  the  interests  of  his 
principal,  as  far  as  he  lawfully  may:  and  even 
if  impartiality  could  possibly  he  presumed  on 
the  part  of  the  agent,  where  his  own  interests 
are  concerned,  that  is  not  what  the  principal 
bargains  for,  and  in  many  cases  it  is  the  very 
last  thing  which  would  advance  his  interest. 
If,  then,  a  seller  were  permitted,  as  an  agent 


of  another,  to  become  the  purchaser,  his  duty 
to  his  principal  and  his  own  interest  would 
stand  in  direct  opposition  to  each  other,  and 
thus  a  temptation,  perhaps  in  mRuy  cases  too 
strong  for  resintance  by  men  of  flexible  morals,, 
or  hackneyed  in  the  common  devices  of 
worldly  business,  would  be  held  out,  which 
would  betray  them  into  gross  misconduct,  and 
even  into  crime.  It  is  to  interpose  a  preventive 
cb(ck  against  such  temptations  and  seductions 
that  a  positive  prohibition  lias  been  found  U> 
be  the  soundest  policy,  encouraged  by  the 
purest  precepts  of  Christianity." 

It  is  unnecessary  to  quote  further  illustra- 
tions of  the  correctness  of  the  instructions 
given  the  lury  at  the  request  of  the  defendant 
in  error.  The  same  principles  announced  in 
these  instructions  pervade  all  the  text  works, 
and  the  decisions  of  the  courts,  which  have  ta 
deal  with  the  relations  of  principal  and  agent. 
In  none  of  them  is  recognized  the  right  of  the 
suppre.«sion  of  important  facts,  of  which  the 
principal  had  a  right  to  be  informed,  as  a  part 
of  "the  secrets  of  the  real  estate  tusiness,"  as 
was  claimed  by  plaintiff  in  error  Murphy  in 
his  testimony.  The  evidence  fully  sustains 
the  verdict  which  was  rendered  by  the  jury. 
Indeed,  a  verdict  different  would  probably,  of 
necessity,  have  been  set  aside,  as  baa  been 
shown  by  abundant  citation  of  text- writers 
and  authorities. 

The  instructions  clearly  gave  the  law  to  the 
Jury,  were  applicable  to  the  evidence,  and  tf/e 
judgment  of  the  District  Court  mtut  tfterefore 
be  afirmed. 

The  other  Commissioners  concur. 
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an  appeal  from  an  Interlocutory  or- 


V0T».—A9  to  the  potoer  to  appoint  receirern  of  cor- 
poraiiona  where  there  is  no  other  relief  ojeked^ 

Ordinarily  a  receiver  of  a  corporation  will  not 
be  appointed  by  courts  of  equity  at  the  request  of 
creditors,  shareholders,  or  the  company  depriving 
the  officers  of  control.  The  jurisdiction  of  courts 
in  such  matters  is  now  regulated  usually  by  stat- 
utes which  win  be  strictly  construed  in  their  ap- 
plication. 

Such  statutes,  being  regarded  as  severe  and 
banh  remedies,  will  not  be  applied  until  all  others 
faiL  Except  where  otherwise  stated  in  each  of  the 
foliowiog  cases  the  relief  asked  was  mainly  if  not 
solely  the  appointment  of  a  receiver. 

JLe  to  appointing  receivers  o/  eorporatixmB  in  a 
direct  action  for  that  purp^xte. 

The  right  to  bring  an  action  distinctively  for  the 
mere  appointment  of  a  receiver  la  denied.  The 
effect  would  be  to  dissolve  the  corporation  which 
oould  not  be  done  at  the  salt  of  a  stockholder  or 
oreditor.  The  French  Bank  Gase,  68  OaL  486;  Union 
Hut.  L.  Ins.  Co.  T.  Union  Mills  Plaster  Oo.  87  Fed. 
Bep.  288. 
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der  appointinit:  a  receiver  Is  reviewable 
so  far  as  it  relates  to  the  statement  of  a  cause  of 
action  for  the  appointment  of  the  receiver. 

£•  A  receiver  of  an  insolvent  corpora* 
tion  may  be  appointed  in  a  suit  which 
seeks  no  other  relief,  under  the  general  provis- 
ions of  Bev.  Stat.  1881,  •  1222,  authonziog  sucb- 
an  appointment  when  a  corporation  la  Insolventi. 
or  Is  In  Imminent  danger  of  insolvency. 


And  a  receiver  will  not  be  appointed  at  the  in- 
stance ot  a  stockholder  8e<>klng  simply  to  obtain 
distribution  among  the  stockholders  of  a  part  of 
the  funds  of  a  foreign  corpoiation.  Redmond  v. 
Enfield  Mfg.  Oo.  18  Abb.  Pr.  N.  S.  88S. 

And  equity  will  not  entertain  Jurisdiction  to  ap- 
point a  receiver  of  property,   where  that  is  t he- 
substantive  ground  and  ultimate  object  and  pur- 
pose of  the  suit  on  the  petition  of  the  owner  of  the- 
property  to  be  controlled  and  protected.   Jones  v. 
Bank  of  Leadville.  10  Colo.  464. 

And  no  receiver  will  be  appointed  to  wind  up  an 
Insolvent  corporation  where  there  are  officers- 
properly  appointed,  especially  where  under  the 
charter  two  of  the  plaintiffs  are  constituted  man- 
agers until  the  charter  expires,  who  are  authorised 
to  contract  and  supervise.  Follett  v.  Field,  80  La. 
Ann.  161. 

And  the  misconduct  of  a  few  directors  is  not- 
sufficient  cause  for  appointmg  a  receiver  which 
would  be  virtually  removing  all  the  directors,  and  a. 
bill  of  complaint  which  neither  charges  insolv- 
ency nor  asks  to  dissolve  or  wind  up  a  company 
simply  praying  for  a  receiverv  does  not  state  » 


See  also  23  L.  R.  A.  531;  27  L.  R.  A.  392;  28  L.  R.  A.  727;  33  L.  R.  A.  341; 
37  L.  R.  A.  Ill;  38  L.  R.  A.  122;  39  L.   R.  A.  762;  45  L.  R.  A.  660. 
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8.  A  shareholder,  as  well  as  a  creditor* 
may  have  a  receiver  appointed  for  an  in- 
Bolrent  corporation. 

4.  The  saHlciency  or  inBnfUciency  of  a 
complaint  to  to  be  Jud^red  by  the  facts  stated 
therein,  and  not  by  its  prayer. 

6.  A  receiver  of  an  incorporated  bene- 
fit association  may  be  appointed  as  an 
injunction  would  be  an  inadequate  remedy,where 
its  officers,  who  are  nonresidents,  are  charged 
with  gTOfls  maiadministration  and  with  deposit- 
inir  its  money  for  their  own  benefit  without 
proper  security  in  an  insolvent  bank  in  another 
tUite,  and  are  daily  receivinfir  large  sums  which 
they  might  squander  or  convert  to  the  extent  of 
many  thousands  of  dollars  before  they  could  be 
displaced  by  the  process  provided  by  the  laws  of 
the  corporation. 

6.  No  prior  application  to  the  corpo- 
rate offlcers  fc»r  redress  is  necessary 
belore  suit  by  a  stockholder  for  the  appointment 
of  a  receiver  of  an  insolvent  corporation,  where 
the  wrongdoing  and  fraud  of  the  oflBoers  them- 
selves is  tJie  ground  of  the  application. 

(April  2S,180B.) 

APPEAL  bjr  defendant  from  a  Judgment  of 
the  Superior  Court  for  Marion  County  in 
fav(ir  of  plaintiffs  in  an  action  to  procure  the 
appointment  of  a  receiver  for  defendant  cor- 
poration.   A  firmed. 

The  factA  are  stated  in  the  opinion. 

Mestrs.  Morris*  Newberfl[er  A  Curtis, 
Duncan  &  Smith  and  Daniel  Wait 
Howe,  for  appellant: 

The  allegations  of  the  complaint  are  not 
sufficient  to  entitle  the  plaintiffs  to  maintain  a 


suit  either  for  a  receiver,  and  inJuDction,  or 
any  other  relief. 

They  allege  on  information  and  belief  Ihat 
the  order  is  insolvent,  but  even  this  is  not 
sworn  to.  Such  a  general  allegation  amounts 
to  nothing 

High.  Receivers,  2d  ed.  g  17;  Beach,  Re- 
ceivers, §§  124,  423:  Blondheim  v.  Moore,  11 
Md.  865;  Newfoundland  li.  Conitr,  Co,  ▼. 
ScJuick,  40  N.  J.  Eq.  222. 

That  it  may  become  insolvent  in  a  year  or 
two  is  no  ground  for  the  appointment  of  a 
receiver  now. 

Where  a  municipal  corporation  agrees  to 
pay  80  much  a  year  for  water  or  light  the  sums 
so  stipulated  to  be  paid  in  future  are  not  to  be 
regarded  as  present  debts. 

ValvaraUo  v.  Gardner ,  97  Ind.  1,  49  Am. 
Rep.  416. 

An  individual  member  before  biinging  a  suit 
of  any  kind,  either  for  an  injunction  or  for  a 
receiver,  must  make  a  bona  fide  effort  to  get 
redress  according  to  the  mode  provided  by  the 
corporate  rules  and  regulations. 

2  Beach,  Priv.  Corp.  §  885;  Eawes  y.  Contra 
Costa  W,  Co.  of  Oakland,  104  U.  S.  450,  26  L. 
ed.  827;  DimvfeU  v.  Ohio  db  M.  R,  Co.  110  U. 
S.  209,  28  L.  ed.  121;  Dunphy  v.  Traveller 
Newspaper  Awo,  146  Mass.  495;  Boyd  v.  Sims^ 
87  Teno.  771;  Supreme  Council  of  Order  of 
CJiosen  Friends  v.  Forsinger,  9  L.  R.  A.  501, 
125  Ind.  52;  1  Morawetz,  Priv.  Corp.  2d  ed. 
§  289;  Cook,  Stock  &  Stockholders,  2d  ed. 
§  749;  Taj/lor  v.  Holmes,  127  D.  8.  489,  32  L. 
ed.  179;  WTieeUr  v.  PuUman  Iron  <fe  Steel  Co, 
I  ail.)  17  L.  R.  A.  818. 


caase  of  action.  Belmont  v.  Erie  B.  Co.  52  Barb. 
637. 

The  assumption  of  the  liabilities  of  a  railroad 
employes  relief  company,  by  a  raiht>ad  ci>rporatlon 
Jufst  prior  to  the  time  when  the  relief  association  is 
to  >.e  dissolved  by  an  act  of  the  legislature  and  the 
acceptance  of  such  assnmptlon  by  nearly  all  the 
members,  are  not  grounds  for  the  appointment  of 
a  receiver  at  the  instance  of  a  small  minority  of 
the  members  who  have  the  privilese  of  withdraw- 
ing and  having  the  value  of  their  shai^  aecer- 
ta:aedand  paid  in  money  by  therailioad  company. 
Baltimore  &  O.  R.  Co.  v.  Cannon.  72  Md.  488. 

A  Fbareholder  cannot  have  a  receiver  appointed 
to  take  possession  of  and  control  a  railroad,  that 
being  the  primary  and  not  the  auxiliary  relief, 
merely  because  former  oflScers  of  the  railroad 
company  may  have  fraudulently  managed  its 
■flairs.  Cincinnati,  H.  &  D.  R.  Co.  v.  Duckworth, 
2  Ohio  C.  C.  bl8,  21  Week.  L.  Bull.  86. 

So  a  receiver  will  not  be  appointed  at  the  suit  of 
a  creditor  having  no  Judgment  against  the  corpo- 
ration as  this  would  viriually  wind  up  its  aftairs. 
Davis  V.  Fingstair  Silver  Min.  Co.  2  Utah.  02. 

But  in  First  Nat.  Bank  of  Mauoh  Chunk  v.  United 
States  Encaufitic  Tile  Co.,  105  Ind.  227,  under  Indi- 
ana Kev.  Stat.  1881,  fi  1222,  providing  for  the  ap- 
pomtment  of  a  receiver  when  the  corporation  is 
disEol^ed  or  is  Insolvent,  or  is  in  immediate  danger 
of  insolvency,  a  suit  was  successfully  mamtained 
where  the  only  object  of  the  suit  was  the  appoint- 
ment of  a  receiver. 

This  or  a  similar  provision  prevails  in  most  all 
states,  and  for  a  construction  of  this  clause  see  the 
next  case  infra. 

A»  to  proceedingf  under  the  statutes. 

The  California  Code,  6  664,  subsec  5,  providing 
for  a  receiver  *Hrhen  a  corporation  has  been  dis- 
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solved,  or  is  insolvent,  or  in  immediate  danger  of 
insolvency,  or  has  forfeited  its  corporate  rights** 
taken  in  oonnection  with  section  666,  providing 
that  application  may  be  made  by  ^  any  creditor** 
or  ^'stockholder  or  member  thereor*  precludes  the 
idea  of  having  one  appointed  at  the  instanoe  of 
the  attorney-general  in  a  suit  of  quo  warranto. 
Havemcyer  v.  Superior  Court,  84  CaU  827. 

Under  a  similar  statute  in  New  York  (Code, 
S224)  the  ground  for  appointment  must  be  first  Ju- 
dicially determined.  People  v.  Washington  loe 
Co.  IS  Abb.  Pr.  383. 

In  Sew  York  the  Jurisdiction  to  appoint  a  re- 
ceiver is  wholly  statutory.  Decker  v.  Gardner,  11 
L.  R.  A.  480, 124  N.  Y.  831. 

So  the  statute  must  there  be  strictly  followed 
and  in  a  suit  by  a  Judgment  creditor  after  a  re- 
turn of  an  unsatisfied  execution,  if  the  petition  for 
a  receiver  is  by  his  attorney,  the  proceeding  is  a 
nullity  and  cannot  be  amended.  Bangs  v.  Mcin- 
tosh, 23  Barb.  68L 

And  an  action  to  dissolve  a  corporation  and  to 
have  a  receiver  appointed  cannot  be  maintained 
by  stockholders  charging  a  conspiracy  to  defraud 
the  stockholders  as  under  2  New  York  Rev.  Stat., 
6  85,  pp.  462,  463,  the  application  must  be  made  by 
the  attorney-general  or  a  creditor,  or  a  director, 
trustee,  or  other  oflloer.  Howe  v.  Deuel,  43  Barb. 
604. 

The  attorney-general  may  have  a  receiver  ap- 
pointed for  an  insolvent  bank  under  New  York 
Laws  1826,  chap.  826,  «  17.  Atty-Oen.  v.  Bank  of 
Columbia,  1  PaiRO,  611, 2  L.  ed.  736. 

So  under  Nebraska  Laws  1880,  p.  897,  where  the 
bank  is  insolvent  and  Jeopardizes  the  interest  of 
the  depositors.  State  v.  Commercial  State  Bank, 
28  Neb.  877. 

There  being  a  statutory  system  for  securing  a 
receiver  under  New  York  Laws  1823.  after  the  re- 
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Ikdiana  BxTPsaaac  Couwr, 


Apb., 


The  complaint  must  show,  not  merely  a  re- 
quest and  refusal,  but  a  wrongful  refusal  oil 
the  pari  of  such  governing  bodv. 

1  Morawetz,  Priv.  Corp.  2d  ed.  §|  244.  251; 
RatliJbane  v.  Parkersburg  Oas  Co,  81  W.  Va. 
798;  Dunphy  v.  Trateller  Nevspaper  Auo. 
mpra. 

Unless  such  a  showing  is  made  the  plaintiffs 
are  not  entitled  even  to  a  tempornry  receiver 
until  a  new  election  of  corporate  officers  can  be 
held. 

Gonttns  t.  Dimoek,  22  Fed.  Rep.  573. 

It  is  not  a  sufficient  excuse  for  failure  to 
make  such  request  to  show  merely  that  the 
officer  or  officers  guilty  of  the  alleged  wrongful 
acts  own  a  maiority  of  the  stock,  or  are  kins- 
man, etc.,  to  the  directors  or  members  of  the 
governing  body. 

Cook,  Stock  &  Stockholders,  2d  ed.  p.  974, 
noU  1;  AUen  v.  WiUon,  28  Fed.  Rep,  677; 
Dunphy  ▼.  Traf)dler  Newspaper  A$8o.  and 
Tay&r  v.  Holmes,  supra, 

A  court  of  equity  has  no  power  to  dissolve 
a  corporation  and  forfeit  its  franchises,  upon 
the  application  of  either  the  corporation  itself, 
a  stockholder,  or  a  creditor. 

Gluck  &  Becker,  Receivers,  §  21;  Pond  v. 
Framingham  A  L.  R.  Co,  180  Mass.  194;  Cook, 
Stock  &  Stockholders,  2d  ed.  ^  746;  High,  Re- 
ceivers, 8d  ed.  §  288;  Beach,  Receivers,  §  409; 
NeaU  v.  Eill,  16  Gal.  146,  76  Am.  Dec.  508; 
WaterhuryY.  Merchant 9  U,  Exp,  Co.  50  Barb. 
167. 

Even  where  a  statute  expressly  confers 
power  on  a  court  to  appoint  a  receiver  of  a 
corporation  in  case  of  its  insolvency,  the  statute 


will  be  strictly  construed,  and  the  power  exer- 
cised with  great  caution. 

High,  Receivers,  2d  ed.  g  289. 

The  interest  must  be  a  present  vested  inter- 
est, not  one  that  is  contingent  or  unceriain. 

High,  Receivers,  2ded.  §  12;  1  Dan.  Ch.  Pr. 
8d  Am.  ed.  823;  SteeU  t.  Aspy,  128  Ind.  867; 
Taphr  v.  Holmes,  127  U.  8.  4b9,  32  L.  ed.  179. 

Under  our  statute  a  receiver  can  be  appointed 
only  when  such  appointment  is  incident  to 
some  other  relief  to  which  the  plaintiff  shows 
himself  to  be  entitled  in  a  pending  suit,  and  the 
statute  does  not  authorize  the  appointment  of 
a  receiver  where  the  sole  object  is  to  secure 
such  appointment  and  nothing  else. 

Bvfkin  V.  Hoyce,  104  Ind.  63;  Daris  v.  Flag- 
staff /Silver  Min.  Co,  2  Utah,  74;  High,  Re- 
ceivers, §  288:  Cincinnati,  H,  dt  D,  R.  Co.  v. 
Duckworth,  2  Ohio  C.  C.  518;  21  Week.  L, 
Bull.  36;  Clement*  B.  Ohio  Die.  vol.  4,  p.  338; 
The  French  Bank  Case,  58  Cal.  495;  Neail  v. 
Hill,  16  Cal.  145,  76  Am.  Dec.  508. 

Messrs.  Baker  Ik  Daniels*  A.  C.  Harris 
and  Hawkins  &  Smith*  for  appellees: 

Upon  an  appeal  from  an  interlocutory  order 
appointing  a  receiver,  the  sufficiency  of  the 
complaint  cannot  be  tested. 

The  evidence  in  this  cause  is  not  in  the 
record  and  the  complaint  is  not  verified,  and 
therefore  the  question  of  its  sufficiency  cannot 
be  raised  upon  this  appeal. 

Main  v.  Ointhert,  92  Ind.  181;  Hursh  v. 
Hursh,  99  Ind.  500;  Naylar  v.  Sidener,  106  Ind. 
184. 

It  is  urged  that,  as  the  corporation  had  the 
power  of  assessment,  It  had  a  right  to  make 


tnrn  of  an  unsatisfied  execution,  and  under  2 
Rev.  Stat.,  p.  M2,  this  precludes  the  jurisdiction  of 
the  court  from  appointlnir  a  receiver  of  a  corpora- 
tion on  the  petition  of  all  the  stockholders.  Re 
Mart,  22  Abb.  N.  C.  227;  Bamsey  v.  Erie  R.  Co.  88 
How.  Pr.  188. 

But  the  attorney-general  may  maintain  an  ac- 
tion for  a  receiver  where  the  officers  are  sruilty  of 
misconduct,  and  he  must  If  in  his  opinion  the  pub- 
lic Interest  require  it,  under  New  York  Code, 
8t  1781, 1792,  1808,  1810.  This  however  is  an  action 
for  account  Keeler  v.  Brooklyn  Elev.  B.  Co.  9 
Abb.  N.  a  168;  People  v.  Bruff,  9  Abb.  N.  C.  153. 

And  he  may  sue  for  the  appointment  of  a  re- 
ceiver of  an  Insurance  company  under  New  York 
Laws  1868,  chap.  468,  %  17.  and  Laws  1869,  chap.  902, 
where  the  superintendent  of  insurance  notifies 
him  that  the  assets  of  an  Insurance  company  are 
Insufficient  to  reinsure  its  outstanding:  risks. 
Atty-Gen.  v.  Guardian  Hut.  L.  Ins.  Co.  77  N.  Y. 
272. 

But  courts  have  no  Jurisdiction  to  appoint  a  re- 
ceiver of  a  corporation  in  the  absence  of  express 
authority.  Baker  v.  Louisiana  Portable  B.  Co.  34 
La.  Ann.  754;  Wheeler  v.  Pullman  Iron  &  Steel  Co. 
(Hi.)  17  L.  B.  A.  818:  People  v.  Judge  of  St.  aair 
Circuit,  81  Mich.  4SA;  Denlke  v.  New  York  &  R. 
Lime  &  a  Co.  80  N.  Y.  599. 

And  a  decree  of  a  New  York  court  dissolving  a 
corporation  at  the  instance  of  a  stockholder  and 
appointing  a  receiver  not  shown  to  be  In  compli- 
ance with  the  New  York  statutes  wlU  be  ignored 
in  Massachusetts  where  such  receiver  asserts  his 
claim  for  a  fund.  Folger  v.  Columbian  Ins.  Co. 
99  Mass.  267. 96  Am.  Deo.  747. 

So  a  receiver  was  refused  in  a  suit  by  three  In- 
corporators of  a  bank  against  the  president  and 
cashier,  on  the  ground  that  suspending  officers  was 
not  in  the  power  of  the  chancellor,  and  the  char- 
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ter  of  a  bank  could  not  be  annulled  by  a  court  of 
equity.    Bayless  v.  Ome,  FTeem.  Ch.  16L 

And  the  discretionary  power  to  appoint  a  receiver 
of  a  corporation,  after  it  has  dissolved  by  prooeed- 
iogs  under  New  Jersey  Rev.  ^tat.,  p.  18S,  authoriz- 
ing the  directors  to  close  up  Its  affairs,  should  be 
exercised  only  for  good  cause  shown.  Newfound- 
land B.  Constr.  Co.  v.  Schack,  44  N.  J.  Eq.  SS. 

But  where  the  company  has  been  preferring  the 
directors  the  manairement  should  not  be  left  to 
them.  Nichols  v.  Perry  Patent  Arm  Co^  11  N.  J. 
Eq.126. 

And  under  R.  I.  Bev.  Stat.,  chap.  126,  6  47,  a  re- 
ceiver may  be  appointed  If  the  bank  is  mismanaged 
BO  as  to  jeopardize  the  public.  Bank  Oomrs.  v. 
Rhode  Island  C«nt.  Bank,  6  R.  1. 12. 

But  In  New  York  where  a  bank  was  organized 
under  the  Act  of  April  18, 1888,  it  was  held  that  a 
receiver  would  not  be  appointed  at  the  Instance  of 
a  simple  contract  creditor  where  the  business  was 
discontinued,  and  there  was  a  large  amount  of 
notes  outstanding  unpaid,  as  the  dlesolution  would 
only  be  ordered  for  causes  arising  under  section  27 
of  the  Act  above.  Parmly  v.  Tenth  Ward  Bank, 
8  Bdw.  Ch.  896, 6  L.  ed.  702. 

So  where  the  Connecticut  statute  required  a  cor- 
poration vote  to  wind  up  its  affairs  or  that  the 
plaint  ifiB  should  represent  one  third  of  the  stock  a 
receiver  would  not  be  appointed  In  a  case  that  did 
not  come  within  the  terms  of  the  statute.  Hardon 
V.  Newton,  14  Blatchf .  876. 

And  in  a  suit  by  stockholders  alleging  insolvency 
and  that  the  company  had  not  taken  the  proper 
steps  to  incorporate,  and  had  not  compiled  with  the 
statute  in  regard  to  statistical  reports,  and  that  all 
the  property  was  about  to  be  seised  on  a  small  ex- 
ecution, a  receiver  will  not  be  appointed  as  no  ju- 
risdiction in  equity  ia  shown.  Baker  v.  Backus,  8t 
Ili.95w 
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asaessmcntB  ui)on  the  memberB  from  time  to 
time,  and  that  it  could  not  become  insolvent. 
This  right  to  make  assessments  is  not  an  asset 
and  cannot  be  enforced. 

^Iblack,  MuL  Ben.  Soc.  27&-851,  858; 
Bftcon,  Mut.  Ben.  Soc.  877-479;  Be  Protection 
U  Ins.  Co.  9  Bias.  188. 

Insolvency  means  inability  from  want  of 
property  liable  to  execution  to  pay  debts. 

Heriiid  v.  Scott,  2  Ind.  55. 

A  stockholder  may  apply  for  the  appoint^ 
ment  of  a  receiver  for  the  corporate  property 
without  first  applying  to  the  corporate  officers 
or  managers,  for  the  application  might  give 
the  management  the  opportunity  to  greatly  de- 
preciate and  destroy  the  corporate  property 
before  any  redress  could  be  had.  And  if  the 
application  alleged  wrongs  were  being  com- 
mitted by  the  managers,  it  would  be  a  useless 
thing  to  apply  to  the  wrongdoers  to  undo  what 
.  had  been  done. 

1  Morawetz,  Priv.  Corp.  §  245;  Wayne  Pike 
^4)0,  Y.  Mammons,  129  Ind.  868. 

In  Pint  Nat.  Bank  of  Maueh  Ohunk  v. 
United  States  Encaustic  Tile  Co.,  105  Ind.  227, 
the  court  says:  "Section  1222,  Rev.  Stat.  1881, 
in  force  since  September  19,  1881.  specifies  a 
number  of  cases  wherein  a  receiver  may  be  ap- 
pointed by  the  court,  or  the  Judge  thereof  in 
vacation.  In  some  of  these  cases  it  is  manifest 
thit  the  appointment  of  a  receiver  is,  and  was 
intended  to  be,  merely  an  ancillary  proceeding 
in  a  pending  suit,  for  the  purpose  of  placing 
property,  which  is  the  subject  of  the  litigation, 
in  custodia  legis  until  the  suit  is  determined, 
and  the  rights  of  the  parties  are  ascertained. 


In  some  of  the  cases  specified,  however,  pro- 
vision Lb  made  for  the  appointment  of  a  re- 
ceiver by  the  couf  t  or  the  judge  thereof  in  va- 
cation, where  such  an  appointment  is  the  only 
purpose  of  the  suit,  and  the  only  relief  de- 
manded therein.  Thus,  the  section  cited  pro- 
Yides  that  a  receiver  may  be  appointed  by  the 
court,  or  judge  thereof  in  vacation,  'when  a 
corporation  has  been  dissolved,  or  is  insolvent, 
or  is  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights.' " 

See  also  Wayne  Pike  Go,  v.  Uammons,  supra. 

The  judge  in  vacation  has  the  same  powers, 
as  to  the  appointment  of  receivers,  that  the 
court  has  in  term,  and  the  language  "judge  in 
vacation"  means  "court  in  vacation,"  as  he  is 
vested  with  the  judicial  power  of  the  state. 

PreesUy  v.  Lairib,  105  Ind.  171. 

Oldst  «/.»  delivered  the  opinion  of  the 
court : 

The  appellees,  Albert  R.  Baker,  Homer  A. 
Sampsell,  and  Dan  W.  Kneffler  brought  this 
suit  in  the  Marion  superior  court  against  the 
appellant,  The  Supreme  Sitting  of  the  Order 
of  the  Iron  Hall.  A  receiver  was  appointed, 
and  from  the  interlocutory  judgment  appoint- 
ing a  receiver  this  appeal  is  prosecuted. 

The  complaint  alleges  that  the  appellant 
was  incorporated  in  December,  1881,  under 
the  laws  of  this  state  authorizing  the  or- 
ganization of  voluntary  associations ;  that  one 
object  of  the  corporation  is  to  establish  a 
benefit  fund  from  which  members  of  the  said 
order  who  have  complied  with  all  its  rules 
and  regulations,  or  the  heirs  of  such  mem- 
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And  In  Strong  v.  HcOaffsr*  65  Wis.  825,  it  was  held 
that  there  was  no  statute  authorizing  one  of  sev- 
eral stockholders  to  maintain  a  bill  In  equity,  in 
bis  own  name  or  in  the  name  of  the  state,  without 
leave  being  flnt  had  to  have  a  receiver  and  for 
disBOlatlon  of  the  corporation  and  distribution. 

As  to  reeeioer  in  ease  of  consent. 

A  corporation  is  not  entitled  to  have  a  receiver 
appointed  for  itself  on  its  own  application.  Kim- 
ball V.  Goodbum,  88  Micb.  10;  Hugh  v.  McBae« 
Chase  Dec.  496. 

But  in  liouisiana  where  the  stockholders  of  a 
bcuik  show  bv  resolution  that  such  steps  should  be 
taken  by  the  officers  of  the  corporation  as  are  nee- 
eaaary  for  liquidation,  an  application  for  an  ap- 
pointment of  a  receiver  was  sustained.  Re  Louis- 
iaaa  Sav.  Bank  k  Safe  Deposit  Co.  85  La.  Ann.  196. 

So  where  the  corporation  acquiesces  for  Dioe 
months  and  where  dtetributioo  is  about  to  be  made, 
the  defendant  corporation  cannot  then  question 
the  Jurisdiction  of  the  court  or  object  to  the  want 
of  equity.  Brown  v.  Lake  Superior  Iron  Co.  134 
U.  8.630. 83  L.ed.lOeSL 

At  to  fight  to  receiver  on  faUure  to  elect  offleera  or 
corporation  ceaeino  to  act. 

'  tTwems  that  a  receiver  will  be  appointed  where 
theoorporatloQ  ceoses  to  exist,  or  abandons  its 
business,  and  neglects  to  elect  its  officers  and  there 
Is  no  one  to  administer  or  care  for  its  effects. 
Sniith  V.  Danzig,  64  How.  Pr.  320;  Lawrence  v. 
Greenwich   F.  Tns.   Co.  1  Paige,  587.  2  L.  ed.  76^; 

iCrumlish  v.  Shenandoah  Valley  R.  Co.  28  W.  Va. 
63;  Finney  v.  Bennett,  27  Gratt.  885:  Buck  v.  Pied- 
mont &  A.  L.  Ins.  Co.  4  Hughes,  415;  Stark  v.  Burke, 
6  La.  Ann.  740:  St.  Louis  &  S.  Coal  &  Mln.  Co.  v. 
Bdwards,106U1.472. 
And  a  deed  of  trust  placing  the  property  of  a 
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corporation  in  the  hands  of  trustees  amounts  to  an 
abdiication  of  the  functions  of  the  board,  and  a  re- 
ceiver will  then  be  appointed  where  the  corporation 
is  insolvent.  Consolidated  Tank-Line  Co.  v.  Kan- 
sas City  Varnish  Co.  43  Fed.  Rep.  204. 

But  a  receiver  was  refused  where  the  bill  of  com- 
plaint aOeged  that  the  president  of  the  corporation 
left  the  state  some  years  ago,  that  it  had  no  office 
or  place  of  business,  and  had  ceased  to  manufact- 
ure. It  being  questionable  whether  the  special  ad- 
ministrator who  brought  the  suit  could  maintain 
his  office,  and  the  allegations  of  the  bill  as  to  mis- 
management being  made  on  Information.  Briar- 
field  Iron  Works  Co.  v.  Foster,  54  Ala.  0:.'2. 

And  the  action  for  a  receiver  for  nonuser  of  a 
charter  for  more  than  a  year  cannot  be  brought  by 
a  stockholder  but  must  be  by  the  attorney -general 
under  the  New  York  statutes.  Oilman  v.  Green- 
point  Sugar  Co.  4  Lans.  482. 

As  to  appointment  of  receivers  where  the  of/lcers  dls- 
a^ee  as  to  manaoeme-nt, 

A  receiver  will  be  appointed  where  there  is  such 
a  dispute  among  the  members  of  a  governing  body 
as  prevents  the  affairs  being  carried  on  properly. 
Featherstone  v.  Cooke,  L.  B.  16  £q.  208;  Trade 
Auxiliary  Co.  v.  Vickers,  L.  R.  16  £q.  303;  Sbep- 
purd  V.  Ojcenf ord,  1  Kay  &  J.  4S1. 

And  a  receiver  was  appointed  to  take  charge  of 
and  manatee  a  railroad  until  it  could  be  ascertained 
who  were  the  legitimate  stockholders,  to  whom  the 
custody  of  the  railroad  should  be  committed. 
Stevens  v.  Davison,  18  Gratt.  819. 

But  a  receiver  should  not  be  appointed  where 
plaintiff  and  defendant  own  all  the  stock  lu  a  cor- 
poration and  have  disagreed  as  to  the  mode  of  its 
valuation,  and  complainant  has  excluded  the  de- 
fendant from  controL  (There  was  no  averment  of 
insolvency  J   Blnstein  v.  Bosenfeld^  88N.  J.  Bq.  SOQL 
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bers,  may  receive  a  benefit  in  a  sum  not  ex- 
ceeding $1,000,  to  be  paid  in  such  sums  and 
at  such  times  as  may  he  provided  by  the  laws 
governing  such  payment,  or  in  the  certificate 
of  membership;  to  establish  a  life  fund,  by 
which,  upon  the  death  of  a  member  who  has 
been  admitted  to  membership  in  said  fund, 
a  sum  not  exceeding  $3,000,  sliall  be  paid  to 
such  beneficiary  as  the  member  may  direct 
as  provided  by  and  subject  to  the  laws  of  the 
order ;  that  under  the  provisions  of  said  arti- 
cles of  association,  its  business  is  conducted 
and  its  property  controlled  under  such  laws 
and  regulations  as  have  been  or  may  be  here- 
after legally  adopted  by  the  following  officers 
of  the  association,  viz. :  A  supreme  justice, 
a  supreme  vice- Justice,  a  supreme  account- 
ant, a  supreme  cashier,  a  supreme  med- 
ical director,  a  supreme  adjustor,  a  supreme 
instructor,  a  supreme  prelate,  a  supreme  her- 
ald, a  supreme  watchman,  a  supreme  ve- 
detti  and  five  supreme  trustees,  who  sev- 
erally acquire  and  hold  office  in  the  manner 
and  for  the  terms  provided  for  in  the  constitu- 
tion, and  until  their  successors  are  elected 
and  installed ;  that  the  articles  further  pro- 
vide that  said  association  shall  have  power 
to  levy  such  assessment  or  taxes  upo%  local 
branches  at  any  regular  session  upon  tne  sub- 
ordinate membership  as  may  seem  to  be  nec- 


essary in  addition  to  the  charter  fees  and  other 
revenues,  to  meet  the  estimated  expenses  of 
the  ensuing  year,  or  other  specified  time ;  and 
the  proper  officers  have  power  to  make  the 
propter  and  specified  assessment,  to  pay  any 
liability  on  account  of  the  sickness  or  dis- 
ability or  maturity  of  membership ;  that  un- 
der the  provisions  of  its  articles  of  association 
it  adopted  a  constitution  known  as  the  consti- 
tution of  supreme  sitting,  and  also  certain 
laws  known  as  laws  of  the  supreme  sitting, 
under  which  constitution,  laws  and  arti- 
cles of  association  it  transacted  its  business, 
a  copy  of  all  of  which  are  filed  with  the 
complaint.  That  under  the  provisions  of  its 
articles,  constitution,  and  laws  it  has  es- 
tablished a  large  number  of  local  sisterhood 
branches  composed  of  members,  such  branches 
being  subject  to  the  authority  and  control  of 
the  defendant  corporation  and  its  officers,  ar- 
ticles, constitution  and  laws,  and  under  the 
articles,  constitution,  and  laws  thus  is  es- 
tablished what  is  known  as  a  benefit  fund 
in  which  members  thereof  participate  upon 
passing  a  medical  examination  and  upon 
payment  by  each  of  a  certain  assessment  made 
therefor,  such  benefit  being  either  in  the  sum 
of  $1,000,  $800,  $600.  $400  or  $300  as  the 
member  may  elect ;  it  being  provided  thai 
upon  payment  of  the  assessments  the  ben- 


So  a  refusal  to  allow  the  stockholders  to  examine 
the  books  will  not  authorize  the  appointment  of  a 
receiver.  Banger  v.  Champion  Cotton  Press  Go. 
92  Fed.  Bep.  600. 

So  a  receiver  of  a  railroad  will  not  be  appointed 
at  ioBtanoe  of  creditor  because  of  dissatisfaction 
with  the  management,  nor  because  of  dLsaffree- 
ment  of  those  interested  in  the  management. 
American  Loan  &  T.  Co.  v.  Toledo,  a  ft  S.  B.  Co. 
SOjred.Bep.iia. 

Am  to  appointment  of  recHoeninecueofmismanage--' 

menL 

It  seems  that  the  appointment  of  a  receiver  will 
be  refused,  where  the  grounds  alleged  are  misman- 
agement. The  misconduct  of  managers  or  tnis- 
toee  is  not  ground  for  dissolution  of  a  corporation 
and  appointment  of  a  receiver.  Waterbury  v. 
Merchants  U.  Exp.  Co.  60 Barb.  167:  Neall  v.  Hill,  16 
Gal.  146;  French  v.  Qifford,  80  Iowa,  148:  Pond  v. 
Framingham  ft  L.  B.  Co.  180  Mass.  104. 

And  a  receiver  will  not  be  appointed  in  such  a 
case  without  notice  to  the  corponition.  Verplanck 
V.  Mercantile  Ins.  Co.  1  Edw.  Ch.  84,  6  L.  ed.  68, 
2  Paige,  438, 2  L.  ed.  070. 

Nor  before  answer.  Ogden  t.  Kip,  6  Johns.  Ch. 
100,  s;  L.  ed.  86. 

And  should  not  be  appointed  where  the  directors 
are  trying  to  wind  it  up,  although  one  of  the 
directors  has  obtained  a  mortgage  preferring  bis 
claim.    City  Pottery  Co.  v.  Yates,  87  N.  J.  Eq.  543. 

On  this  question  there  is  some  conflict  and  some 
of  the  courts  hold  that  mismanagement,  or  at- 
tempts to  **f reeze  out"  the  stockholders  is  cause 
for  appointing  a  receiver.  Evans  v.  Coventry,  8 
Week.  Rep.  140, 6  Week.  Bep.  187;  Hall  v.  Astoria 
Veneer  M.  ft  L.  Co.  (Louisville,  Ky.  Ct.)  3  B.  B.  ft 
Corp.  L.  J.  412. 

A8to  requiring  a  stockhoHder  to  uek  reliif  flrti  from 

the  corporation. 

Ordinarily  aieoeiver  will  not  be  appointed  at  the 
Instance  of  a  stockholder  until  ho  has  applied  to 
the  directors  or  officers  of  the  corporation  first, 
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and  If  relief  is  then  refused  he  should  apply  to  the 
stockholders  before  seeJcing  the  aid  of  tlie  courts. 
Hand  v.  Derter,  41  G«.  454;  Converse  v.  Dimock, 
2Si  Fed.  Bep.  573;  Bathbone  v.  Parkersburg  Gas  Go. 
31  W.Va.708. 

But  in  Albert  v.  State,  65  Ind.  41a,  in  a  suit  of 
quo  warranto  against  an  Illegally  organised  txink 
and  its  officers,  and  for  a  receiver,  a  demand  by 
the  stockholder  for  relief  from  the  corporation 
was  held  unnecessary  if  there  was  no  legal  organ- 
ization. 

As  to  appointment  of  reeelvenfor  buildtng  anodO' 

tUmB, 

A  receiver  was  appointed  at  the  suit  of  share- 
holders of  a  building  association,  where  gross  and 
fraudulent  mismanagement  was  aUeged  and  a 
director  had  been  allowed  to  take  a  large  sum 
without  security  although  he  had  no  stock.  Froat- 
burg  Bldg.  Asso.  of  Alleghany  County  v.  Stark,  47 
Md.  888. 

And  a  receiver  was  appointed,  on  the  ground 
that  the  attempt  to  dissolve  the  corporation  had  so 
crippled  its  affairs,  that  the  removal  of  its  trustees 
would  not  redeem  it,  although  the  oourt  held 
that  neither  trustees  nor  members  nor  both  in  op- 
position to  one  member  could  diasoive  a  building 
association.    People  v.  Lowe,  47  Hun,  577. 

But  when  there  is  adequate  remedy  at  law  a  re- 
ceiver will  not  be  appointed,  and  was  refused 
although  the  bill  alleged  that  the  building aasocia- 
tion  was  insolvent,  that  the  defendants  pretend  to 
be  officers,  that  there  is  no  one  authorized  to  wind 
up  its  affairs  and  that  complainant  owns  seventeen 
shares  of  stock.  Gormerly  v.  Port  Bichmond 
Bldg.  ft  Loan  Asso.  8  W.  K.  a  IL 

As  to  receiver  to  protect  crediton. 

A  receiver  will  be  appointed  to  protect  creditort 
when  there  is  danger  of  irreparable  loas,  and  a 
treceiver  is  necessary  to  protect  their  rights. 
.Wayne  Pike  Co.  v.  Hamroons,  120  Ind.  808;  Couro  v. 
)Gray,  4  How.  Pr.  166;  Sage  v.  Memphis  ft  L.  B.  B. 
(Uo.  125  n.  S.  861,  81  L.  ed.  694;  Kennedy  v.  St.  Paul 
ft  P.  B.  Co.  2Dill.  448.  I.  T. 
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eficiary.  In  case  of  sickness,  sball  receive  a  I 
certain  stipulated  sum  weekly,  and  in  case 
of  injury  or  disability  by  accident,  certain 
stipulated  sums  are  to  be  paid,  and  at  the  ex- 
piration of  seven  years  from  the  date  of  be- 
coming a  member  he  shall  receive  the  full 
amount  specified  in  this  certificate  of  mem- 
bership, less  the  amount  already  received  by 
him  for  sick  or  disability  benefits,  theretofore 
paid  him  on  his  certificate.  Eighty  per  cent 
of  each  assessment  levied  b^  defendant  goes 
to  and  makes  up  this  said  benefit  fund. 
Twenty  per  cent  of  the  amount  received  is 
required  to  be  set  aside  and  retained  as  a  re- 
serve fund,  which  said  fund  is  the  property 
of  the  corporation,  and  may  be  left  under  the 
ooDtrul  of  the  local  branch  paying  the  assess- 
ment, upon  payment  of  six  per  cent  interest 
Ihereon  by  such  local  branch,  or  the  same 
may  be  paid  to  the  corporation,  to  be  by  it 
invested  as  provided  by  its  articles,  constitu- 
tion, and  laws.  After  a  period  of  six  years 
and  six  months  after  the  organization  of  the 
corporation,  one  seventh  of  the  amount  of  the 
reserve  fund  is  subject  to  withdrawal  there- 
from, to  be  applied  upon  the  payment  of 
maturing  benefits. 

A  general  fund  is  also  provided  for,  consist- 
ing of  an  annual  per  capita  tax  of  $1  on  each 
member,  revenues  derived  from  supplies  and 
charter  fees  received  from  local  branches  and 
from  the  general  fund  is  paid  the  expenses 
of  maintaining  and  carrying  on  the  business 
of  the  corporation ;  that  thus  has  been  estab- 
lished throughout  the  different  states  of  the 
Union  twelve  hundred  local  bninches,  the 
membership  of  which  exceeds  60, 000,  who  arc 
participating  members  in  the  benefit  fund, 
and  have  been  and  are  paying  assessments 
made  by  the  appellant  in  pursuance  of  its 
constitution  ana  laws.  That  the  supreme 
power  of  the  corporation  is  vested  in  what 
is  known  as  the  supreme  sitting,  a  body  com- 
posed of  its  officers  and  past  officers  and  rep- 
resentatives elected  by  the  local  branches, 
and  it  holds  its  meeting  quadrennially ;  that 
in  the  interim  between  the  meetings  of  the 
supreme  sitting  the  power  and  authority  of 
the  corporation  and  the  entire  supervision  of 
its  business  and  affairs  is  vested  in  the  su- 
preme justice  and  the  executive  committee, 
which  said  committee  is  composed  of  the 
junior  past  supreme  justice,  the  supreme  jus- 
tice, and  supreme  vice- justice,  the  supreme 
accountant,  cashier,  medical  director,  ad- 
jastor,  instructor,  and  one  representative 
Tn)m  the  board  of  trustees,  a  majority  of 
whom  constitute  a  quorum. 

There  is  not,  and  for  several  years  last  past 
has  not  been  any  junior  past  supreme  justice. 
That  it  is  the  duty  of  the  executive  committee 
to  bold  regular  sessions  on  the  first  Tuesday 
of  February  and  August  of  each  year.  That 
Freeman  D.  Somerby,  is  and  has  been  for  five 
Tears  last  past  the  supreme  justice.  That  the 
appellees  and  each  of  them  are  members  of 
the  appellant  corporation  in  the  benefit  fund, 
io  good  standing  in  the  order,  and  have  been 
members  of  said  order  for  more  than  four 
years  last  past,  and  have  complied  with  all 
the  rules,  laws,  and  regulations  of  the  cor- 
poration, and  have  paid  all  assessments, 
taxes,  and  amounts  due  from  them  on  account 
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of  such  membership,  and  will  at  the  expira- 
tion of  seven  years  irom  the  time  of  their  be- 
coming members  of  said  order  be  entitled  to 
receive  out  of  said  benefit  fund  the  sum  of 
^1,000  each;  and  some  of  said  appellees  are 
also  members  of  the  life  division,  and  have 
fully  paid  all  assessments  and  dues  there- 
under, and  complied  with  all  the  rules  and 
regulations  of  the  corporation  in  relation 
thereto,  and  their  beneficiaries  at  their  death 
will  be  entitled  to  the  amounts  due  on  ac- 
count of  their  said  membership  in  such  life 
division. 

It  is  alleged  that  appellees  are  informed 
and  believe  and  thereiore  charge  the  fact  to 
be  that  the  appellant  corporation  is  now  in- 
solvent. It  IS  further  alleged  that  the  cor- 
poration is  indebted  for  maturing  benefits  for 
the  remainder  of  the  year  1892,  over  $1,000,- 
000,  and  for  sick  and  disability  benefits  over 
$325, 000.  It  further  charges  that  mill  ions  of 
dollars  will  become  due  during  each  of  the 
succeeding  three  years. 

It  is  next  alleged  that  the  reserve  fund  in 
the  hands  of  the  branches  amounts  to  onlv 
about  $1,200,000,  only  one  seventh  of  whicn 
is  available  each  vear  for  the  payment  of  li- 
abilities. That  the  real  estate  and  other  as- 
sets of  the  corporation  amount  to  about  $1,  - 
000, 000 ;  that  such  assets  are  composed  largely 
of  cash,  more  than  one  half  of  which  is  de- 
posited in  one  bank  located  outside  of  the 
state  of  Indiana  of  which  Somerby,  chief 
justice  of  the  corporation,  is  vice-president, 
and  J.  Henry  Hays,  one  of  the  supreme  trust- 
ees, is  cashier,  the  bank  being  one  of  limited 
capital. 

it  is  further  averred  by  an  amendment  to 
the  complaint  that  neither  the  corporation, 
nor  any  officer  thereof,  nor  any  person  in  its 
behalf  has  given  an^  sufficient  bond  or  bonds, 
nor  is  there  any  existing  bond  or  bonds,  or 
good  or  valid  security  held  bv  the  corporation 
for  its  use  and  benefit  for  the  security,  safe 
keeping,  and  protection  of  the  moneys  afore- 
said now  held  by  or  under  the  control  of  the 
corporation  as  collected  from  its  membership 
throughout  the  country,  aggregating  $1,050,  - 
000,  nor  is  said  money  invested  in  bonds  or 
other  securities  or  loans,  but  the  same  is  kept 
and  held  under  and  subject  to  the  control  of 
some  of  the  officers  of  the  defendant;  that 
some  of  the  officers  have  used  and  are  now 
using  the  said  moneys  for  their  own  per- 
sonal use  and  purposes.  Amongst  other  acts 
of  maladministration,  the  said  Somerby  and 
Hays  and  other  persons  acting  in  conjunction 
with  them  but  whose  names  are  unknown  to 
appellees,  in  some  way  unknown  and  con- 
cealed from  the  appellees  and  the  general 
membership  of  the  corporation,  got  control 
of  a  bank  in  Philadelphia,  Pennsylvania, 
which  bank  was  created  by  special  charter 
of  said  state  naming  the  corporation  the 
People's  Savings  Fund  Insurance  Trust  <& 
Safe  Deposit  Co. ,  but  now  named  and  known 
as  the  Mutual  Banking  Security  Trust  <te  Safe 
Deposit  Company  of  Philadelphia,  Pennsyl- 
vania. 

The  said  charter  gives  the  said  corporation, 
among  others,  the  power  to  do  a  banking 
business,  a  safe  deposit  business,  a  loan  and 
trust  business,  to  buy  and  sell  notes,  bonds, 
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obligations  of  every  kind  and  in  any  manner 
and  in  any  market,  and  also  power  to  make 
insurance  for  the  fidelity  of  persons  holding 
places  of  responsibility  and  of  trust.  The 
said  bank  is  now  under  tlie  active  control 
and  management  of  said  Somerby  and  Hays, 
and  their  said  associates.  Said  control  was 
acquired  on  or  about  January  Ist,  1890,  by 
persons  last  named.  Upon  getting  the  con- 
trol of  said  bank  they  filled  the  offices  as  they 
desired  and  took  the  active  control  and  man- 
agement of  its  aifairs.  The  bunk  at  that 
time  bad  little,  if  any,  capital  stock  paid 
up,"  and  but  little,  if  any  money  on  deposit 
with  which  to  transact  business,  and  the  same 
was  acquired  by  the  persons  aforesaid  to  be 
used  for  the  uses,  purposes,  and  benefits  in 
the  manner  following :  Thejr  and  the  per- 
sons co-operating  with  them  in  that  behalf 
as  aforesaid  caused  a  lar^e  part  of  the  trust 
funds  of  the  appel  lant  corporation  then  in  the 
possession  and  control  of  the  appellant  at 
Indianapolis  to  be  taken  from  the  appellant* 
and  placed  in  the  custody,  and  keeping  of 
the  said  bank,  to  be  used,  and  which  was, 
has  been  and  is  being  used  by  them  and  said 
bank  in  carrying  on  the  business  of  said 
bank;  that  the  amount  of  money  so  taken 
when  thev  acquired  said  bank  was  $450,000, 
no  security  whatever  being  given  by  the 
bank  or  any  oflicer  or  person  for  the  same, 
and  no  interest  or  reward  paid  for  the  use 
thereof,  but  the  same  is  kept  and  used  by  the 
bank  for  their  own  use  and  benefit. 

That  in  April,  1892,  the  state  of  Pennsyl- 
yania,  under  its  laws  and  by  its  officers 
thereby  authorized,  took  charge'  of  said  bank 
as  being  insolvent,  and  brought  a  proceeding 
or  suit  against  the  bank  or  its  officers  to  close 
and  wind  up  said  bank  as  an  insolvent. 
That  the  court  and  officers  having  the  matter 
in  charge  were  proceeding  to  wind  up  the 
bank  under  the  laws  of  said  state,  and  would 
have  done  so  but  that  said  Somerby,  Hays, 
and  their  associates  induced  said  officers  and 
court  to  make  an  order  to  the  effect  that 
upon  the  owners  of  said  bank  restoring  its 
impaired  capital  by  paying  at  once  into  the 
treasury  of  said  bank  $170,000  in  cash,  then 
and  in  that  event  the  said  proceedings  would 
be  discontinued.  Thereupon,  in  pursuance 
of  their  illegal  and  fraudulent  purposes, 
said  Somerby  and  Hays,  with  their  said  as- 
sociates, took  and  caused  to  be  taken  out  of 
the  treasury  and  funds  of  the  appellant  at 
Indianapolis,  and  under  the  control  of  the 
treasurer  of  appellant,  $170,000  and  put  the 
same  in  said  oank,  representing  that  it  was 
in  compliance  with  the  order  of  the  court, 
and  thereby  caused  the  court  and  officers 
aforesaid  to  turn  said  bank  back  to  their  pos- 
session and  control ;  that  such  misappropria- 
tion of  the  funds  of  the  appellant  was  kept 
concealed  from  appellees  an(i  the  membership 
of  the  appellant,  and  has  been  and  still  is 
concealed  from  said  order.  That  appellant 
holds  no  promise  or  security  for  said  money, 
and  Somerby  and  Hays  and  their  associates 
controlling  said  bank  boldly  deny  that  said 
bank  is  liable  to  said  appellant  therefor. 
That  said  Somerby  and  Hays  have  from  time 
to  time  caused  to  be  deposited  in  said  bank 
for  use  and  benefit,  other  sums  of  money  than 
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hereinbefore  mentioned,  so  that  said  bank 
has  received  of  said  moneys  of  the  appellant 
at  least  the  sum  of  $750,000  for  which  ap- 
pellant has  no  security  other  than  the  solv- 
ency of  said  bank  which  bank  is  wholly 
unable  to  pay  said  money  and  is  insolvent. 

That  one  of  the  purposes  for  which  said 
Somerby  and  Havs  and  their  associates  ac- 
quired control  of  said  bank  was  in  order  to> 
do  a  business  of  writing  guarantee  bonds  of 
insurance  given  and  required  by  and  froii> 
the  treasurers  and  officers  of. the  various, 
branches  of  the  Iron  Hall  throughout  th& 
country  as  aforesaid,  and  thats  aid  bank  has 
been  engaged  in  such  business:  that  appel- 
lants had  on  deposit  with  officers  of  th© 
various  branches  of  said  order  aforesaid  other 
large  sums  of  money,  aggregating  $1,500,- 
000,  for  which  appellant  holds  no  security 
other  than  such  guarantee  bonds  as  may  have 
been  given  by  the  said  bank,  which  bonds 
are  of  little  or  no  value  bacause  of  the  fi- 
nancial weakness  and  insolvency  of  said  bank 
and  the  said  Somerby  and  Hays  and  their 
said  associates  and  the  said  bank  fail,  neg- 
lect, and  refuse  to  pay  said  sums  of  money 
so  taken  from  the  treasury  of  the  appellant 
back  to  the  appellant,  or  to  make  the  same 
good  in  any  proper  manner  but  continue 
wrongfully  and  fraudulently  to  withhold  the 
funds  of  the  appellant  from  its  proper  officers 
and  agents  and  are  unable  financial  ly  to  make 
the  same  good,  so  that  by  means  of  the 
wrongful  mismanagement  and  maladminis- 
tration of  the  afifairs  of  the  appellant  by  the 
said  Somerby,  Hays,  and  their  associates, 
the  sums  of  money  herein  last  above  men- 
tioQcd  have  been  taken  from  and  lost  to  the 
appellant  and  the  same  cannot  be  had,  used, 
or  applied  to  the  purpose  for  which  it  was 
gathered  and  acquired. 

It  is  further  alleged  in  the  complaint  that 
the  affairs  of  the  appellant  have  been  carried 
on  in  a  reckless  and  extravagant  manner  in 
the  pavment  of  extravagant  salaries  and  the 
expenditure  of  large  sums  of  mone}'  in  trav- 
eling expenses  and  pretended  claims  amount- 
ing to  $50,000  or  over  in  one  year,  whicb 
said  last-named  sum  was  appropriated  and 
used  by  Somerby  in  the  payment  of  pretended 
claims  for  expenses  when  in  truth  and  in 
fact,  as  appellees  are  informed  and  believe, 
said  sums  were  not  used  for  legitimate  ex- 
penses of  appellant. 

That  by  reason  of  the  extravagance  and 
misappropriation  of  the  general  fund  of  the 
appellant  in  the  payment  of  expenses  and 
pretended  expenses,  all  of  the  general  fund 
lias  at  different  times  been  exhausted  and 
large  sums  of  money  have  been  drawn  and 
taken  from  the  reserve  fund  and  placed  in 
the  general  fund  and  consumed  in  the  pay- 
ment of  the  expenses,  when  the  same  should 
have  been  held  in  tlie  reserve  fund  and  lipId 
sacred  for  the  payment  of  maturing  benefits 
and  for  the  payment  of  sick  and  disability 
benefits  maturing;  that  thereby  the  funds  so 
unlawfully  transferred  to  said  general  fund 
and  used  therein  were  lost  to  the  reserve 
fund,  that  said  Somerby,  for  the  purpose  of 
concealing  the  true  financial  condition  of  the 
order,  has  made  and  caused  to  be  made 
changes  and  alterations  in  the  books  of  ac- 
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coant  of  the  appellant  so  that  the  same  do 
not  diow  the  exact  and  correct  state  of  the 
accounts  and  affairs  of  the  corporation ;  that 
Somerby  has  appropriated  to  his  own  use  and 
failed  to  account  to  appellant  for  large  sums 
of  money  belonging  to  said  appellant  on 
account  of  charter  fees  and  other  moneys  col- 
lected and  received  by  him  from  officers  of 
local  branches,  and  in  settlement  with  the 
local  branches  which  have  been  discontinued 
or  consolidated :  that  no  regular  meetine  of 
the  executive  committee  has  been  held  since 
the  year  1890,  and  no  special  meeting  has 
been  called  or  held  since  January,  1891,  and 
no  report  of  the  executive  committee  has  been 
made  to  the  members  of  the  local  branches 
since  1890 ;  that  no  examination  of  the  books 
or  auditing  of  the  accounts  has  been  had  since 
February,  1891 ;  that  in  February,  1891,  a 
special  session  of  the  supreme  sitting  was 
called  at  Indianapolis ;  that  by  the  articles, 
constitution,  and  laws  of  the  appellant  only 
such  business  may  be  transacted  at  a  special 
session  of  the  supreme  sitting  as  shall  be 
included  and  set  forth  in  the  call  for  said 
special  session ;  that  said  call  for  said  special 
session  provided,  among  other  things,  that 
the  session  shall  receive  and  pass  upon  the 
report  of  the  financial  committee ;  that  said 
Somerby  procured  the  financial  committee  of 
said  supreme  sitting  to  recommend  that  his 
salary  be  raised  from  $6,000  to  $10,000  per 
annum,  and  this  was  the  only  business  of 
importance  transacted  or  intended  hj  said 
Somerby  to  be  transacted  by  said  sitting; 
that  by  the  laws  of  the  order  a  printed  report 
of  the  doings  of  such  session  of  the  supreme 
sitting  must  be  made  to  the  branches  of  the 
order  and  its  members ;  that  said  Somerby  has 
prevented  the  printing  of  such  report  and  no 
report  of  the  aoings  of  said  session  has  ever 
be«n  made.  That  if  said  Somerby  and  the 
other  oflicers  of  the  appellant  are  permitted 
to  continue  in  possession  of  the  assets  of  the 
corporation,  and  to  carry  on  its  business,  the 
said  assets  will,  by  reason  of  the  said  reck- 
less and  extravagant  management  of  the  said 
business  be  wholly  lost  to  the  members  of 
the  Older  who  are  participants  in  the  ben- 
eficiary and  life  funds.  Prayer  for  the  ap- 
pointment of  a  receiver  to  take  possession 
of  the  assets  and  books  of  account  of  the  cor- 
poration, to  collect  all  amounts  due  it  and 
disburse  the  same  in  such  manner  as  the  court 
may  order  for  the  dissolution  of  the  oorpora- 
tioo  and  closing  up  of  its  business  ana  for 
snch  other  and  proper  relief  as  the  court  may 
deem  just  and  equitable. 

Errcir  is  properly  assigned  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

It  is  contended  by  counsel  for  appellees 
that  the  sufficiency  of  the  complaint  cannot 
be  questioned  for  the  reason  of  the  fact  that 
an  appeal  from  the  order  appointing  a  re- 
ceiver only  brings  before  the  appellate  court 
the  proceedings  which  immediately  led  to 
the  appointment  of  the  receiver,  and  that  the 
pleadings  and  all  other  matters  pertaining 
to  the  action  remain  open  and  undetermined 
and  all  within  the  control  of  the  court  below, 
the  theory  being  that  the  complaint  may  be 
supplemented  and  enlarged  by  the  presenta- 


I  tion  of  affidavits  or  the  introduction  of  oral 
testimony  in  support  of  the  application  and 
all  will  be  taken  into  consideration  in  de- 
termining the  necessity  for  the  appointment 
of  a  receiver;  that  the  complaint  may  be 
looked  to  when  the  evidence  is  in  the  record 
in  determining  whether  or  not  a  receiver 
ought  to  have  oeen  ap|)ointed,  but  that  in 
this  case  the  evidence  is  not  in  the  record. 
The  complaint  is  not  verified  and  hence  the 
question  as  to  its  sufficiencv  cannot  be  con- 
sidered on  this  appeal,  it  being  subject  to 
amendment  at  any  time  before  final  Judg- 
ment. 

We  think  there  can  be  but  little  doubt  as 
to  what  the  true  rule  in  this  regard  is.  If 
the  appointment  of  a  receiver  is  but  an  aux- 
iliary to  a  pending  action,  to  keep  intact 
a  fund  sought  to  be  reached  and  applied  in 
satisfaction  of  a  final  judgment  to  be  ren- 
dered, or  to  aid  In  carrying  out  the  final 
object  of  the  main  action,  the  sufficiency 
of  the  complaint  will  not  be  tested  on  an 
appeal  from  an  interlocutory  order  appoint- 
ing a  receiver  in  so  far  as  it  relates  to  its 
sufficiency  to  entitle  the  party  to  the  relief 
asked  in  the  main  action.  In  that  respect  it 
is  under  the  control  of  the  trial  court  and 
mav  be  amended  at  any  time  before  final 
Judgment.  But  the  court  will  look  to  the  • 
complaint  and  test  its  sufficiencv  in  so  far  aa 
it  relates  to  the  appointment  of  a  receiver, 
whether  the  appointment  be  as  an  auxiliary 
to  an  action  or  where  the  suit  is  being  pros- 
ecuted for  the  sole  purpose  of  appointing  a 
receiver,  there  must  be  some  application  filed 
on  behalf  of  the  party  seeking  the  appoint- 
ment of  a  receiver  and  invoking  the  powers 
of  the  court  to  be  exercised  in  that  behalf. 
He  must  map  out  by  some  form  of  pleading, 
stating  a  cause  for  the  appointment  of  a  re- 
ceiver, that  the  opposite  parties  may  know 
on  what  grounds  the  right  to  a  receiver  ia 
claimed  and  that  they  may  know  what  th<^y 
have  to  meet  and  defend  against  to  prevent 
the  appointment,  and  the  pleadings  in  this 
behalf  will  bound  and  limit  the  inquiry. 
Steele  v.  Aspy,  128  Ind.  867. 

It  will  not  do,  we  think,  to  dispense  with 
all  rules  of  practice  in  the  appointment  of 
receivers,  any  more  than  in  any  other  class 
of  legal  proceed ing[8.  Tested  as  it  may  be 
and  is  in  this  case  in  this  court  for  the  first 
time,  the  complaint  will  not  be  construed  by 
any  harsh  and  technical  rule,  but  it  must 
state  at  least  generally  a  cause  for  the  ap- 
pointment of  a  receiver,  else  it  cannot  be 
sustained.  The  decision  in  JSaylor  v.  Sidener^ 
106  Ind.  179,  cited  by  counsel  for  appellee, 
is  in  harmony  with  the  theory  we  have  an- 
nounced. In  that  case  tbe  appointment  of  a 
receiver  was  auxiliary  to  tbe  main  action, 
and  to  enable  the  court  to  protect  and  enforce 
the  rights  of  the  parties  as  might  finally  be 
decreed,  an  appeal  was  taken  from  the  order 
appointing  a  receiver,  and  the  court  says: 
**  Upon  an  appeal  like  the  one  before  us,  we 
will  necessarily  look  into  the  record  to  as- 
certain whether  an  action  was  pending  wlien 
the  receiver  was  appointed,  and  to  be  in- 
formed as  to  the  general  nature  and  scope  of 
the  proceedings  which  resulted  in  his  ap- 
pointment.    But  such  an  examination  of  the 
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record  ought  not  to,  and  does  not,  Inyolve 
any  formal  ruling  upon  the  sufficiency  of  the 
complaint  as  a  demand  for  other  or  more 
general  relief.  The  doctrine  of  our  cases  is 
Siat  the  averment's  of  the  complaint  may  be 
supplemented,  and  in  effect  enlarged,  by  the 
presentation  of  affidavits,"  etc. 

It  is  further  said  that  after  an  appeal  from 
the  appointment  of  a  receiver  the  cause  re- 
mains in  the  nisi  prius  court  for  further  pro- 
ceedings, when,  with  leave  of  court,  amend- 
ments to  or  changes  in  the  pleadings  may 
thereafter  be  made. 

The  complaint  in  other  respects  than  that 
of  the  appointment  of  a  receiver  may  be 
amended  after  an  appeal  from  the  order  for 
the  appointment  of  a  receiver,  and  true  it  is 
that  the  complaint  may  be  enlarged  by  af- 
fidavits, but  it  must  contain  some  general 
facts  authorizing,  and  as  a  basis  for  the  ap- 
pointment of  a  receiver  at  the  time  a  receiver 
IB  appointed,  when  the  appointment  is  made 
on  the  application  of  a  party. 

Main  v.  OinOiert,  92  Ind.  180,  cited  by 
counsel  for  appellee,  was  an  action  for  the 
foreclosure  or  a  mortgage,  in  which  case  a 
receiver  was  appointed  upon  a  showing  made 
by  the  cross-complaint,  and  the  court  held 
that  an  appeal  from  an  interlocutory  order 
appointing  a  receiver  left  all  the  proceedings 
except  such  as  immediately  led  to  the  ap- 
pointment of  the  receiver,  still  pending  and 
under  the  control  of  the  circuit  court,  and 
that  on  such  appeal  no  question  was  presented 
as  to  the  sufficiency  of  the  complaint  tiled 
by  the  plaintiff.  This  holding  is  correct, 
for  the  receiver  was  appointed  on  the  show- 
iufi' made  in  the  cross-complaint. 

The  effect  of  the  decision  in  Hursh  v. 
Jlvrsh,  99  Ind.  500,  is  that  on  such  appeal  no 
question  is  presented  for  consideration  except 
such  as  immediately  led  to  the  appointment 
of  a  receiver.  In  tliis  case  the  receiver  was 
appointed  on  the  application  of  the  appellees, 
the  plaintiffs  below  invoking  the  power  of 
the  court  for  that  purpose  by  averments  in 
their  complaint.  It  was  by  virtue  of  such 
averments  that  the  court  took  jurisdiction, 
heard  evidence,  and  appointed  a  receiver ;  and 
the  sufficiency  of  the  complaint  can  only  be 
tested  as  to  its  sufficiency  for  that  purpose. 
The  assignment  of  error  as  to  the  sufficiency 
of  the  complaint  questions  its  sufficiency  for 
the  purpose  of  the  appointment  of  a  receiver. 
If  the  suit  has  another  object  than  that  of  the 
appointment  of  a  receiver,  in  so  far  as  the 
other  branch  of  the  case  is  co  icerned,  it  re- 
mains in  the  court  below  and  the  sufficiency 
of  the  complaint  in  that  respect  cannot  be 
questioned  on  this  appeal.  But  the  com- 
plaint has  for  its  object  the  appointment  of 
a  receiver,  and  the  court  acted  upon  it  and 
appointed  a  receiver,  and  the  case  is  in  this 
court  on  that  branch  of  the  case.  If  the 
complaint  does  not  state  facts  sufficient  to 
call  into  action  the  power  of  the  court  in 
this  respect,  then  tlie  proceeding  appointing 
a  receiver  was  without  a  foundation  and 
must  fall. 

In  this  connection,  and  before  entering 
upon  the  consideration  of  the  more  important 
and  vital  questions  in  the  case,  we  will  con- 
sider some  minor   questions    presented   by 
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counsel  for  appellee.  It  Is  suggested  that  it 
is  shown  b^  the  complaint  that  the  appellant 
was  organized  as  a  voluntary  association  un- 
der the  statute  authorizing  voluntary  associa- 
tions, and  that  it  is  in  fact  an  insurance  com- 
pany, its  sole  object  and  purpose  being  that 
of  insurance,  engaged  in  accident,  endow- 
ment, and  life  insurance,  issuing  certificates 
of  insurance  for  value ;  that  it  is  not  such  a 
corporation  as  is  contemplated  and  authorized 
by  the  statute  under  which  it  is  organized ; 
hence  it  is  not  a  legal  corporation,  and  that 
user  does  not  make  it  a  corporation  de  facto. 
While  counsel  does  not  point  out  how  if  this 
be  true  the  appellee  can  profit  by  it  on  this 
appeal,  we  apprehend  it  is  suggested  on  the 
theory  that  having  no  lej^al  existence  as  a 
corporation  that  an  individual  share-holder 
may  invoke  the  power  of  the  state  by  quo 
warranto  proceedings  and  have  the  pretended 
corporation  dissolved,  and  having  the  right 
to  dissolve  the  corporation,  a  right  would 
also  exist  to  have  a  receiver  appointed  to 
close  up  the  business  and  make  aistribution 
of  the  funds.  While  there  is  an  early  case 
in  this  state,  {Albert  v.  8tate,  65  Ind.  413,) 
to  the  effect  that  a  stockholder  may  invoke 
such  power  of  the  state,  yet  it  is  unnecessary 
to  consider  the  question,  for  no  such  remedy 
is  sought  in  this  case.  The  appellees  brin^ 
this  suit,  treating  the  appellant  as  a  legal 
corporation.  It  is  not  a  quo  warranto  pro> 
ceeding  for  the  dissolution  of  an  illegal  cor- 
poration ;  even  if  the  appellees  might  have 
maintained  such  proceedings,  they  have  not 
sought  to  do  so,  and  whether  they  could  or 
could  not  maintain  it  if  they  had,  they  have 
not  sought  to  do  so,  and  it  cannot  be  con- 
sidered or  have  any  effect  on  the  decision  of 
this  case. 

The  appellees  may  no  doubt  amend  their 
complaint  in  the  court  below,  but  a  quo 
warranto  proceeding  would  be  the  institution 
of  a  new  suit  on  behalf  of  tiie  state  by  a  re- 
lator. 

It  would  seem  from  the  general  scope  and 
tenor  of  the  prayer  to  the  complaint  in  this 
case  that  the  relief  sought  by  the  appellees 
was  a  dissolution  of  the  corporation  on  the 
grounds  of  its  insolvency  and  general  mis- 
management of  its  affairs  by  its  officers  and 
the  appointment  of  a  receiver  to  wind  up  its 
affairs.  This  it  would  seem  is  what  tiie 
pleader  had  in  mind  when  he  drafted  the 
prayer  at  least  to  the  complaint.  That,  in- 
dependently of  statute,  a  court  of  equity  has 
no  power  to  dissolve  an  insolvent  corporation 
is  well  settled.  The  authorities  seem  to  be 
universal  in  holding  this  doctrine.  We  have 
been  cited  to  no  authorities  holding  a  con- 
trary doctrine,  and  we  have  been  unable  to 
find  any  in  the  search  we  have  made.  There 
is  no  statute  of  this  state  authorizing  a  court 
of  equity  to  dissolve  a  corporation  on  such  a 
proceeding  as  the  one  at  bar,  brought  on  be- 
half of  individual  stcokholders  or  share- 
holders, such  as  the  appellees  in  this  case; 
hence  the  action  cannot  be  sustained  or  re- 
garded as  one  having  for  its  object  the  dis* 
solution  of  the  corporation  on  the  grounds 
of  insolvency,  or  being  in  imminent  danger 
of  insolvency. 

It  is  contended  upon  the  part  of  the  apoel- 
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lant  that  a  receiver  cannot  be  appointed,  even 
under  the  statute  of  this  state,  when  that  is 
the  only  relief  soaght  in  the  action,  and  we 
are  cited  to  some  decisions  of  other  states  in 
support  of  this  contention ;  but  the  decisions 
cited  are  based  upon  statutes  differing  from 
the  statute  of  this  state,  and  provide  for  a  re- 
ceiver in  cases  pending.  Some  authorities 
state  this  to  be  the  rule  independently  of 
statutory  enactments.  Our  statute  in  this 
behalf  is  quite  broad  in  its  terms.  Section 
1232,  Rev.  Stat.  1881,  provides  that  **  a  re- 
ceiver may  be  appointed  by  the  court,  or  the 
judge  thereof  in  vacation,  in  the  following 
cases :"  The  fifth  clause  of  tlie  section  read- 
ing as  follows :  '^  Fifth  (Wlien  a  corporation 
has  been  dissolved,  or  is  insolvent  or  is  in 
imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights)."  As  a  rule  if 
not  universally  the  appointment  of  a  receiver 
is  ancillary  to  the  main  cause  pending,  as  in 
case  for  the  foreclosure  of  a  mortgage,  an 
action  by  a  creditor  against  an  insolvent  cor- 
poration in  which  he  asks  Judgment  for  his 
claim,  the  dissolution  of  a  partnership  or  a 
corporation  and  many  like  cases,  but  so  much 
of  the  statute  as  we  have  quoted  may,  we 
think,  be  fairly  construed  to  read  (that  a  re- 
ceiver may  be  appointed  by  the  court  or  the 
judge  thereof  in  vacation  when  a  corporation 
has  been  dissolved  or  is  insolvent,  or  is  in 
imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights  and  it  has  been  so 
construed  by  this  court). 

In  Jfint  Mat,  Bank  of  Mauch  Chunk  v. 
UniUd  States  Encaustic  Tile  Co.,  105  lud.  227, 
it  is  said:  "Section  1222,  Rev.  Stat.  1881, 
in  force  since  September  19,  1881,  specifies 
a  number  of  cases  wherein  a  receiver  may 
he  appointed  by  the  court,  or  the  Judge 
thereof  in  vacation.  In  some  of  these  cases 
it  is  manifest  that  the  appointment  of  a  re- 
ceiver is,  and  was  intended  to  be  merely  an 
ancillary  proceeding  in  a  pending  suit,  for 
the  purpose  of  placing  property,  which  is 
the  subject  of  the  litigation  in  eustodia  legis 
until  the  suit  is  determined,  and  the  rights 
of  the  parties  are  ascertained.  In  some  of 
the  cases  specified,  however,  provision  is 
made  for  the  appointment  of  a  receiver  by 
the  court  or  the  judge  thereof  in  vacation, 
where  such  an  appointment  is  the  only  pur- 
pose of  the  suit,  and  the  only  relief  demanded 
therein. "  The  court  continues  by  quoting  the 
fifth  clause  of  the  section  and  stating  that  it 
was  under  that  clause  that  the  suit  was  com- 
menced and  that  it  was  alleged  that  the  cor- 
poration was  in  imminent  danger  of  insolv- 
ency, and  that  it  was  in  fact  in  such  danger, 
that  these  were  issuable  facts  and  it  was  an 
adversary  proceeding.  We  do  not  find  it 
necessary  to  give  the  statute  so  broad  a  con- 
struction as  given  in  this  case  that  a  receiver 
may  be  appointed  under  the  statute  when 
the  sole  object  sought  is  to  take  the  property 
from  the  hands  of  the  officers.  In  the  case 
at  bar  the  object  of  the  proceedings,  as  we 
hold,  is  tro  secure  the  accounting  of  the  of- 
ficers, tlie  application  of  the  funds  to  the 
proper  objects  of  the  corporation,  and  the 
office  of  a  receiver  is  the  means  or  force 
sought  to  aid  in  accomplishing  this  object. 

Statutory  enactments  such  as  the  one  under 
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consideration  are  enacted  for  the  purpose  and 
with  a  view  of  enlarging  the  jurisdiction 
and  powers  of  courts  or  equity  in  matters  of 
the  appointment  of  receivers.  In  High  on 
Receivers,  2d  ed.  §  815,  it  is  said :  "It  has 
already  been  shown  that  in  most  of  the  states 
of  this  country  the  general  jurisdiction  of 
courts  of  equity  over  corporations  has  been 
enlarged  to  the  extent  of  authorizing  the  ap- 
pointment of  receivers  in  behalf  of  creditors 
and  shareholders.  The  general  purpose  of 
these  legislative  enactments  has  been  to 
provide  adequate  protection  in  case  of  in- 
solvency of  the  corporate  body  or  of  miscon- 
duct on  the  part  of  its  officers,  to  those  who 
might  otherwise  be  without  remedv  in  the  us- 
ual course  of  proceedings  at  law.**  In  Spel- 
ling on  Private  Corporations,  g  1001,  it  is 
said :  "The  legislation  in  the  various  states 
providing  for  the  appointment  of  receivers 
of  insolvent  corporations  is  based  upon  the  ! 
just  and  reasonable  policy  of  protecting  those  ' 
who  would  otherwise  be  without  adequate  [ 
remedy  in  the  usual  course  of  legal  proceed- 
ings, in  case  of  the  insolvency  of  the  cor- 
poration. And  the  same  reasons  exist  for  the 
appointment,  whether  the  insolvency  haa 
been  caused  by  the  misconduct  and  infidelity 
of  the  company's  officers  or  from  other  causes. 
The  statutory  power  thus  conferred  with  a 
few  exceptions  does  not  extend  to  authorize 
the  court  to  dissol  ve  the  corporation. "  It  is 
further  said :  "  The  court  seeks  not  to  de- 
stroy rights  but  to  preserve  them,  and  for  the 
accomplishment  of  this  end  the  annihilation 
of  the  franchise  is  unnecessary.  That  duty 
concerns  the  sovereignty,  and  when  its  per- 
formance becomes  necessary,  a  court  of  law 
is  the  appropriate  tribunal.  And  the  court 
may  at  anv  time  in  the  exercise  of  its  dis- 
cretion and  in  subserving  the  interests  of  the 
parties,  discharge  the  receiver  and  restore  the  I 
property  and  affairs  of  the  corporation  to  its  I 
duly  constituted  management."  See2Whart.  / 
Priv.  Corp.  pp.  678,  679.  / 

A  court  of  equity  should  not  ruthlessly 
wrest  from  the  legally  constituted  officers  of 
a  corporation  the  management  of  its  affairs 
and  the  property  of  the  corporation  and  turn 
it  over  to  the  hands  of  a  recci  ver.  Such  power 
should  not  be  exercised  by  a  court  of  equity 
except  with  due  care  and  in  a  case  where  it 
is  clearly  made  to  appear  that  it  is  for  the 
best  interest  of  the  parties  interested,  and  it 
will  not  be  presumed  that  a  court  of  equity 
will  exercise  such  power,  except  when  the 
exigencies  of  the  case  clearly  warrant  it,  but 
we  think  under  our  statute,  the  court  has  such 
power  when  it  is  clearly  made  to  appear  that 
the  exigencies  of  the  case  demand  that  it  be 
done. 

The  authorities  from  which  we  have  quoted 
enunciate  the  doctrine  that  the  right  to  call 
into  action  this  power  of  a  court  of  equity 
exists  as  well  in  a  shareholder  in  a  corpora- 
tion as  in  a  creditor  of  a  corporation,  and  wo 
see  no  reason  why  it  should  not  be  so.  A 
shareholder,  and, especially  as  in  this  case,  a 
shareholder  who  has  rights  as  a  policy  holder 
or  a  creditor,  though  his  debt  be  not  due,  has 
an  interest  as  in  this  case  equal  to  any  other 
member  of  the  corporation  in  the  affiairs  of 
the  corporation  being  properly  conducted  and 
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pointment  of  a  receiver.  There  aro  some 
minor  questions  discussed,  which  we  have 
considered,  and  in  which  there  is  no  error, 
and  we  deem  it  unnecessary  to  discuss  them. 


The  conclusion  we  have  reached  leada  te 
an  affirmance  of  the  Judgment. 
JudgtuerU  affirmed. 


MISSOURI   SUPREME    COURT   (Div.  1) 


John  W.  KINZY,  Admr.,  etc.,  of  Christian 
Kinzy,  Deceased,  AppL, 

V. 

Clara  E.  EINZY  et  al.,  BetpU, 


(. 


Mo. 


.) 


The  title  of  a  wife,  or  of  a  wlf^d  and 
children*  to  real  property  which  is 
▼ested  during^  the  marriage  by  the  hue- 
iMtnd^s  free  act  Is  not  affected,  either  at  law  or  in 
equity,  by  a  subsequent  divorce  based  on  her 
adultery. 

(May  8.  1803.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Lafayette  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover the  title  to  certain  real  estate  which  had 
been  vested  in  defendants  before  a  decree  di 
vorcing  decedent  from  Clara  E.  Kinzy.  Af- 
firmed, 

The  facts  substantially  appear  in  the  opin- 
ion. 

Mr,  William  Anil  for  appellant. 

Mr.  U,  0«  Phetainj^,  for  respondents: 

The  subsequent  adultery  of  the  wife  cannot 
be  used  as  a  foundation  for  a  bill  in  equity  to 
have  the  deeds  canceled.  "Property  settled 
upon  the  husband  or  wife,  or  held  by  third 
persons  for  benefit  of  either,  remains  usually 
after  decree  the  same  as  before,  and  it  is  imma- 
terial in  respect  to  this  question  for  what  cause 
the  marriage  was  dissolved,  or  which  party 
was  the  guilty  one." 

2  Bishop,  Mar.  &  Div.  §  717. 

Consequently  all  transfersof  property  which 
were  actually  executed,  either  m  law  or  fact 
abide. 

2  Bishop,  Mar.  &  Div.  g  705;  Flood  y.  Flood, 
6  Bush.  167;  Orr  v.  Orr,  8  Bush,  156. 

A  court  of  equity  never  lends  its  aid  to  en- 
force a  forfeiture. 

Messer smith  v.  MeMeramith,  22  Mo.  869;  La- 
§ar  V.  Baldridge,  82  Mo.  App.  862. 

Brace*  J*.,  delivered  the  opinion  of  the 
court: 

On  the  9th  of  April,  1874.  the  plaintiff.  Chris- 
tian Kinzy,  and  the  defendant,  Clara  E.  Einzy 
were  lawfully  married,  and  thereafter  lived  to- 
gether as  husband  and  wife  until  the  month  of 
November  in  the  year  1888,  when  they  sep- 
arated. Afterwards,  in  August,  1889,  at  the 
suit  of  the  said  Christian  Kinzy,  a  decree  of 
divorce  was  granted  him  by  the  circuit  court 
of  Lafayette  county,  on  the  ground  of  adultery 
committed  by  his  said  wife  during  the  marital 
relation  with  one  John  A.  Catron.  It  appears 
from  the  evidence  that  at  the  time  of  the  mar- 


riage the  said  Christian  l^inzy  was  a  farmer 
and  a  widower  with  afamily  of  seven  children 
by  a  former  wife,  **mo8t  of  them  small; "  that 
tbe  said  Christian  and  Clara  lived  happily  to- 
gether on  his  farm  in  said  county  from  the  time 
of  ttjeir  marriage  uniil  tbe  spring  of  the  year 
18S4,  when  he  sold  his  farm,  and  moved  to  tbe 
town  of  Higginsville.  in  said  county;  thai  dur- 
ing all  that  time  the  said  Clara  was  a  faithful 
and  industrious  wife,  kind  to  him  and  to  his 
children  by  his  first  wife.  In  April,  1884, 
Kinzy  sold  his  farm  for  $10,000  in  payment  of 
the  purchase  price  for  which  he  took  another 
farm  at  $5,000.  and  for  the  remainder  received 
promissory  notes  bearing  8  per  cent  interest, 
secured  by  deed  of  trust  on  the  premises  sold. 
Two  of  them,  amounting  to  the  sum  of  $2,450, 
he  had  made  payable  to  his  wife, the  said  Clara, 
and  delivered  them  to  her.  At  this  time  she 
had  three  living  children  by  him  born  of  tbe 
marriage;  one  of  whom  afterwards  died  in  the 
year  1887,  and  the  other  two,  Florence  E.  and 
Frank  M.,  are  made  parties  defendant  in 'this 
suit.  These  children  were  of  tender  years,  and 
it  would  seem  the  children  of  the  said  Christian 
by  his  former  wife  had  then  been  reared,  and 
settled  in  life  apart  from  their  father  and  his 
wife,  except,  perhaps,  the  youngest  son. 
About  this  time  Kinzy  bought  a  lot  in  Higgins- 
ville for  $25  from  one  P.  M.  Gaw,  and  on  28th 
of  March,  1884,  had  the  deed  therefor  executed 
by  tbe  said  Gaw  and  wife,  convey  the  same  to 
his  wife,  the  said  Clara,  in  fee  simple,  and 
erected  a  small  frame  house  thereon,  in  which 
he  thereafter  lived  with  his  family  for  a  time. 
Afterwards  he  bought  another  lot  from  one 
Asbury  for  $800,  and  on  the  25th  of  April, 
1885,  had  the  deed  therefor,  executed  by  the 
said  Asbury  and  wife,  convey  the  same  '*\otbe 
said  Clara  Elizabeth  Kinzy,  and  unto  the  heirs 
of  her  body  begotten  by  Christian  Kinzy,  her 
present  husband,  forever."  It  appears  from 
the  evidence  that  in  the  year  1884  and  part  of 
1885  Kinzy  bad  in  his  employ,  and  bf)arding 
with  him,  the  said  John  A.  Catron;  that  in  the 
latter  part  of  the  month  of  May,  1885.  his  wife 
committed  adultery  with  the  said  Catron  at  bis 
home  in  Higginsville.  during  his  absence  in 
New  Orleans;  and  there  was  some  evidence 
tending  to  prove  that  she  had  been  guilty  of 
the  same  act  with  Catron  on  another  occasion, 
either  in  the  month  of  January  or  February- 
preceding,  but  the  weight  of  the  evidence  is 
that  the  adulterous  intercourse  first  commenced 
in  May,  and  there  was  evidence  tending  to 
prove  that  it  was  repealed  at  intervals  after- 
wards. The  plaintiff  testified  that  he  * 'first 
discovered  about  their  intercourse  in  May, 
1886.''  He  says  be  then  found  some  letters 
from  John  Catron  in  his  wife's  trunk,  which 
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"ntisfied"  him  "of  the  crimiDaliotercoiiTseof 
his  \vife  with  John  Catron."  Nevertheless 
the}  coDtinued  (o  live  together  as  husband  and 
wife  until  November,  1888.  In  December, 
1885,  Af  rs.  Kinzy  had  another  child  born  to  her, 
named  Theodore,  who  the  plaintiff  alleges  is 
not  his  child,  and  who  is  made  a  defendant  in 
this  suit.  About  this  time  Kinzj  commenced 
the  erection  of  a  large  and  commodious  brick 
house  on  the  Asbury  lot.which  he  testifies  cost 
about  $6,000.  and  that  Mrs.  Kinzy  indorsed  tbe 
notes  for  $2,450,  which  he  had  given  her,  re- 
turned them  to  him,  and  that  he  got  them 
cashed,  and  that  the  proceeds,  except  $500, 
went  into  Jhis  building.  In  November,  1888. 
Einzy  went  to  California,  and  about  the  same 
time  bis  wife  went  to  her  relations  in  Indiana. 
Upon  his  return  to  Missouri  he  instituted  the 
divorce  suit  which  resulted  in  the  decree  before 
mentioned,  and  on  the  8th  of  October,  1889, 
instituted  this  suit  in  which  he  seeks  to  have 
the  title  acquired  by  the  said  Clara  and  her 
children  to  said  real  estate  by  virtue  of  said 
deeds  from  Gaw  and  Asbury  divested  from 
them  and  invested  in  him.  The  judgment  of 
the  trial  cfturt  was  for  the  defendants,  and  tbe 
plaintiff  appealed.  Since  the  appeal  was  taken 
the  plaintiff  died,  and  the  appeal  is  prosecuted 
by  his  administrator,  John  W.  Kinzy. 

1.  By  the  statute  law  of  this  state,  a  married 
woman  who  commits  adultery  forfeits  dower 
in  the  property  of  her  husband  (Rev.  Stat.  1889, 
§  4508),  affords  a  good  cause  of  action  to  him 
for  a  divorce  from  the  bonds  of  matrimony  (sec. 
4500),  and,  if  found  guilty  in  such  action,  for- 
feits "all  risrhts  and  claims  under  and  by  virtue 
of  the  marriage"  (sec.  4508).  While  the  title  of 
Mrs.  Kinzy  and  her  children  to  the  properly  in 
question  was  acquired  during  the  marriage,  and 
indirectly  from  her  husband,  and  she  was  found 
guilty  of  adultery  in  tbe  divorce  suit,  yet  these 
Facts  do  not  operate  a  forfeiture  of  any  of  her 
rights  to  the  property,  for  the  simple  reason 
that  those  rights  were  vested  rights,  acquired 
by  grant,  and  not  "under  and  by  virtue  of  the 
marriage,"  and  upon  which  the  sentence  of  di- 
vorce had  no  effect.  Bishop,  Mar.  &  Div. 
§  1623.  But  counsel  for  appellant  seem  to  con- 
tend that  this  case  is  one  catling  for  tbe  inter- 
position of  a  court  of  equity  in  the  interest  of 
morality,  upon  some  theory  of  fraud  to  be  de- 
duced from  tbe  premises  by  reason  of  the  con- 
fidential relations  existing  between  husband 
and  wife:  a  fraud  not  constructed  upon  tbe 
theory  of  any  fraudulent  act  done  or  repre- 
sentation made  by  the  defendant  inducing  the 
conveyance  of  the  property  to  her,  but  simply 
upon  a  breach  of  the  confidence  that  the  plain- 
tiff then  had  that  the  defendant  was  and  would 
continue  to  be  to  him  a  faithful  wife.    The 


evidence  loaves  us  in  no  doubt  as  to  the  con- 
siderations that  induced  him  to  purchase,  im- 
prove, and  have  the  property  deeded  to  hia 
wife.  He  was  a  man  of  mature  years,  in  the 
possession  of  all  his  faculties.  With  the  kind 
and  faithful  assistance  of  his  wife,  his  older 
children  of  the  first  marriage  had  been  reared 
and  provided  for.  Tbose  by  her  were  of  ten- 
der years.  He  was  about  to  make  an  impor- 
tant and  radical  change  in  his  mode  of  life. 
Tbe  circumstances  of  that  change  naturally 
sugirested  the  propriety  of  his  making  some 
provision  for  her,  and  his  young  children  by 
her,  against  the  accidents  or  a  new  and  untried 
field  of  action,  and  be  asserts  in  his  petition 
that  his  object  in  having  the  title  vested  in  her 
and  in  improving  the  property  as  he  did  was  to 
make  such  a  provision  for  her,  and  to  put  his 
children  by  her  upon  an  equality  with  bis  chil- 
dren by  the  former  marriage.  There  is  not  a 
particle  of  evidence  tending  to  prove  that  he 
was  influenced  in  this  action  in  any  manner 
whatever  by  his  wife.  On  the  contrary,  it  is 
evident  that  he  acted  solely  in  obedience  to  the 
prompting  of  his  own  unbiased  free  will,  and 
as  the  result  of  his  own  convictions  of  duty. 
In  view  of  his  estate,  and  the  situation  of  his 
affairs,  so  far  as  they  can  be  discerned  in  the 
evidence,  the  provision  was  a  reasonable  one. 
It  was  freely  made  and  solemnly  executed, 
without  fraud  or  undue  influence;  and  upon 
what  principles  can  a  court  of  equity  set  it 
aside?  It  maybe  true  that  at  the  time  this  set- 
tlement was  made  Kinzy  may  have  thought 
that  as  his  wife  always  had  been,  so  she  wnuld 
thereafter  always  continue  to  be,  faithful  to 
her  marital  vows,  and  that,  if  he  had  known 
that  she  would  thereafter  prove  false  to  them, 
he  would  not  have  made  the  settlement  upon 
her  and  her  children  that  he  did  make.  But 
that  he  was  mistaken  in  this  reasonable  ex- 
pectation, as  subsequent  events  proved,  affords 
no  pretext  for  the  intervention  of  a  court  of 
equity  to  deprive  her  of  property  which  he  had, 
upon  good  considera'ion,  theretofore  volun- 
tarily settled  upon  her;  and  certainly  none  to 
deprive  his  children  by  her  of  the  property 
settled  on  them.  A  court  of  equity  can  and 
will  interfere  to  restore  to  a  party  injured  prop- 
erty which  has  been  obtained  from  him  by  im- 
position OT  deceit.  But  in  this  case  no  property 
was  obtained  from  the  plaintiff  by  imposition 
or  deceit.  He  was  simply  mistaken  in  the 
moral  worth  and  virtue  of  one  of  the  objects 
of  his  bounty.  From  the  consequences  of  such 
a  mu^take  of  judgment  a  court  of  equity  can- 
not relieve  him. 

The  judgment  cfihe  Circuit  Court  is  affirmed. 

All  concur  except  Barclay*  c/.,  absent. 


WISCONSIN  SUPREME  COimT. 


STATE  of  Wisconsin,  Respt.^ 

Edward  C.  McPETRIDGE  et  al,,  Appts. 

( Wfa ) 

!•  The  state  treasurer  is  not  the  le^al 

NOTS.~The  above  case  both  in  briefs  and  opin- 
ion of  the  court  ably  preiients  the  important  ques- 
tions Involved.  The  decision  of  the  couri^  is  in 
substantial  oonfliot  with  People  v.  Walsen,  16  L.  B. 

'^See  also  30  L.  R.  A.  393. 


owner  of  public  moneys  which  come  to 
his  hands  so  as  to  make  him  merely  the 
debtor  of  the  state  in  respect  thereto  and 
entitle  him  to  the  interests  received  from  the  de- 
posit thereof  where  the  statutes  provide  that  he 
shall  '^receive  and  have  charge  of  all  money  paid 

A.  458,  17  Ck)lo.  170,  which  it  reviews  and  dlsap* 
proves.  See  also  the  note  to  the  Colorado  case  in  lA 
L.R.A.4da. 
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into  tbe  state  treasury**  and  reqalre  him  to  keep 
strict  account  of  all  sucb  moneys  and  iMiy  them 
oyer  as  required  by  law. 

8*   The  deposit  of  public  moneys  in  a 

bank  by  a  state  treasurer  in  his  ofllcial 

capacity  as  such  for  tbe  benefit  of  the  state 

subject  to  his  official  draft  only  with  a  contract 

for  interest  thereon  does  not  violate  Rev.  8tat.« 

•  4419.  prohfbitlnflr  ^loans  or  deposits  for  his  own 
gain,  profit.  oraoTantage.** 

8.  The  intention  of  a  state  treasurer  to 
retain  the  interest  received  from  deposits 
of  public  moneys  will  not  make  sucb  deposits  an 
embezzlement  when  they  were  made  in  his  official 
capacity  for  the  benefit  of  the  state  in  due  course 
of  business. 

4.  "The  same  moneys  received  and  held 
by  him  by  virtue  of  his  offlce**  are  paid 
over  by  the  state  treasurer  within  the  meaning 
of  Wis.  Rev.  8tat.  1858.  chap.  166,  t  84,  where 
money  having  tbe  same  value  and  essential  qual- 
ities as  that  paid  into  the  treasury  are  paid  out 
by  him  althout^h  it  does  not  consist  of  tbe  iden- 
tical ooins,  treasury  notes,  or  coin  certificates. 

6.  ''Moneys  is  a  generic  term  and  may 
mean  not  only  leg^  tender  coin  and  cur- 
rency but  also  any  other  circulating  medium  or 
any  other  instruments  or  tokens  in  general  use  in 
the  oommeroial  world  as  the  representatiyes  of 
value. 

6.  The  public  ftinds  are  in  the  vaults  of 
the  treasury  within  the  meaning  of  Wis.  Rev. 
Stat.,  I  IfiO,  although  some  of  the  money  of  the 
state  has  been  deposited  with  banks  where  the 
certificates  or  vouchers  for  suoh  funds  are  in  the 
treasury  vaults. 

7*  Mere  deposits  in  a  bank  do  not  consti- 
tute an  *'^vestment**  by  a  state  treasurer 
within  the  meaning  of  statutes  prohibiting  in- 
vestments of  publlo  money. 

S«  The  absolute  liability  of  a  state 
treasurer  for  the  public  moneys  which  come 
to  his  hands  does  not  entitle  him  to  the  interest 
received  from  deposits  thereof  in  banks. 

9.  The  omission  of  the  term  **  perqui- 
sites'* from  the  phrase  **all  fees  and 
perquisites  **  in  the  Revision  of  1878,  does 
not  entitle  the  state  treasurer  to  interest  on  the 
public  funds  as  perquisites  where  it  is  expressly 
provided  by  statute  that  his  salary  shall  be  ^in 
full  for  all  services  rendered  by  him  in  his  of- 
ficial capacity.** 

10.  The  f^mure  of  a  state  treasurer  to 
account  to  the  state  or  deliver  to  his 
successor  in  office  the  interest  received 
by  him  on  deposits  of  the  public  money,  is  a 
breach  of  the  conditions  of  his  official  bond  for 
which  be  and  his  sureties  are  liable. 

On  Rehearing, 

11.  That  the  liability  of  a  state  treas- 
urer to  account  for  interest  which  he  had 
receUed  on  the  public  funds  in  his  hands  was 
not  judlciany  decided  at  the  expiration  of  his 
term  of  office  will  not  prevent  tbe  allowance  of 
interest  on  such  interest  not  accounted  for  from 
the  time  of  default  until  payment  is  enforced. 

(January  10, 1893.) 

APPEAL  by  defendant  from  ajudgment  of 
the  Circuit  Court  for  Dane  County  in  fa- 
vor of  the  State  in  an  action  upon  tbe  bond  of  a 
former  stale  treasurer  to  recover  interest  which 
he  was  alleged  to  have  received  on  publi 
20L.R.A. 

See  also  45  L.  R.  A.  837. 


moneys  in  his  possession  and  to  have  retained 
for  his  own  use.    Affirmed. 

Statement  by  Lyon,  Ch,  J.: 

This  action  is  upon  the  official  bond  of  the 
defendant  Edward  C.  McFetridge,  as  state 
treasurer,  during  tbe  term  commencing  on 
the  first  Monday  in  January,  1885,  and  end- 
ing on  the  first  Monday  m  Januarv»  1887, 
to  which  office  he  was  duly  electeti  at  the 
general  election  in  November,  1884.      It  is 
brought  against  him  and  all  the  surviving 
sureties  in  such  bond,   eleven  in  number. 
Three  of  the  sureties  deceased  l)efore  tbe 
commencement  of  the  action.     Tbe  bond  is 
in  the  penal  sum  of  $500,000,  and  the  condi- 
tion thereof  (omitting  formal  recitals^  is  as 
follows:    **Xow,  therefore,  if  the  said  Ed- 
ward 0.   McFetridge  shall    faithfully  dis- 
charge the  duties  of  the  said  office  of  state 
treasurer,  and  also  his  duties  as  a  member 
of  the  board  of  commissioners  of  the  public 
lands,  and  in  the  investment  of  the  funds 
arising  therefrom,   and   if  all  persons  ap- 
pointed or  employed  by  him  in  his  said  office 
shall   faithfully   perform  their  duties  and 
trusts  therein,  and  if  the  said  Edward  C. 
McFetridge  shall  deliver  over  to  his  succes- 
sor in  office,  or  to  any  other  person  author- 
ized by  law  to  receive  the  same,  all  moneys, 
books,  records,  papers,  and  other  articles  and 
effects  belonging  to  his  said  office,  then  this 
obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  effect ;  and  the  said 
bond  and  obligation  hereby  entered  into  is 
hereby  deemed  to  extend  to  the  faithful  ex- 
ecution of  the  duties  of  the  said  office  of 
treasurer  until  his  successor  shall  be  elected 
and  fully  qualified."    It  is  alleged  in  the 
complaint  that  during  said  term  the  defend- 
ant Edward  C.  McFetridge,  the  principal  in 
said  bond,  loaned  to  or  deposited  with  cer- 
tain banks,  banking  corporations,  and  bank- 
ing firms  large  sums  of  the  public  funds 
which  canie  to  his  hands  as  such  treasurer, 
and  received  from  such  banks,  corporations, 
and  firms,  as  a  consideration  for  such  loans  or 
deposits,  and  as  interest  thereon,  large  sums 
of  money.     The  failure  of  said  treasurer  to 
account  for  or  pay  over  such  interest  money 
to  the  persons  entitled  thereto,  or  to  his  suc- 
cessor m  oftice,  is  alleged  as  a  breach  of  the 
condition  of   the  bond.     A  further  breach 
thereof  is  assigned  in  respect  to  the  alleged 
failure  of  Treasurer  McFetridge  to  perform 
his  duties  as  one  of  the  commissioners  of  the 
public  lands  in  the  investment  of  the  trust 
funds  in  the  treasury.     The  defendant  Ed- 
ward C.  McFetridge  answered  separately,  as 
did  the  defendant  James  A.  McFetridge,  one 
of  the  sureties.     The  other  sureties  answered 
jointly.    It  is  substantially  admitted  in  each 
answer  that  the  treasurer  did  deposit  the  pub- 
lic funds  in  banks,  and  in  his  answer  it  ia 
admitted  that  he  received  some  pecuniary 
gains,  compensation,  or  percentage  from  some 
of  said  banks,  in  consideration  of  the  inci- 
dental benefits  accruing  to  them  from  such 
deposits.     It  is  alleged  in  each  answer  that 
the  making  of  such  deposits  was  unauthor- 
ized by  law. 

A  trial  of  the  action  in  the  circuit  court  re- 
sulted in  findings  of  facts  to  the  effect  that» 
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-dnrlDg  hie  said  official  term,  the  defendant 
Bdwara  C.  McFetridge,  the  principal  in  the 
bond  in  salt,  loaned  to,  and  placed  and  kept 
on  deposit  with  divers  banks  and  banking  as- 
-sociations  and  firms,  from  time  to  time, a  lartre 
portion  of  the  funds  and  public  money  of  t&e 
state,  which  came  to  his  hands  as  state  treas- 
urer, with  the  agreement  or  understanding 
that  such    banks,    associations,    and    firms 
**8hould  pay,  as  compensation  for  such  loans 
<or  deposits,  a  percentage  or  interest  upon  the 
average  amount  of  such  loans  or  deposits,  at 
certain  rates  for  certain  fixed  periods,  at  cer- 
tain definite  times ;"   that  said  Edward  C. 
McFetridge,  during  his  said  term,  received  of 
such  banks,  associations,  and  firms  $44,217.88 
-as  interest  upon  the  funds  and  public  money 
in  his  hands  belonging  to  the  state,  thus  de- 
posited, which  sum  he  failed  to  account  for 
as  public  money  of  the  state,  or  to  pay  the 
same  over  to  his  successor  in  office.    As  con- 
•elusions  of  law  the  court  found  tbat  the 
money  thus  received  by  the  treasurer,  as  in- 
terest on  the  public  funds  thus  loaned  or  de- 
posited, became  accessory  to  and  a  part  of 
those  funds ;  that  such  funds,  thus  increased 
by  the  interest  paid  thereon,  belonged  to  the 
state,  and  not  to  the  treasurer ;  and  that  Treas- 
urer HcFetridge.   having  failed  to  charge 
the  same  to  himself  in  his  account  with  the 
state,  or  to  pay  tbe  same  over  to  his  succes- 
sor in  office  or  other  person  lawfully  entitled 
thereto,  is,  and  the  sureties  in  his  official 
bond  are,  liable  in  this  action  for  the  amount 
thus  paid  the  treasurer  as  interest  and  unac- 
<»anted  for,  together  with  interest  ihereou 
from  the  first  Monday  in  January,  1887,  at 
which  date  he  surrendered  his  office  to  his 
-successor.    There  is  no  controversy  concern- 
ing the  amount  thus  received  by  the  treasurer 
from  the  banking  institutions  in  which  he 
made  the  deposits.    The  circuit  court  refused 
to  find,  as  requested  by  the  defendants,  that 
none  of  the  sureties  (with  a  single  exception) 
knew  that  the  treasurer  deposited  the  public 
funds  with  such  banks  ana  banking  institu- 
tions or  that  he  received  Interest  thereon,  and 
never  consented  that  he  mieht  do  so;   that 
such  acts  were  unlawful,  andsuch  depositing 
of  the  public  funds  by  the  treasurer  for  his 
own  ^ain  and  profit  is  prima  facie  evidence 
of  embezzlement  of  such  funds  by  him,  and 
that  the  sureties  are  not  liable  on'his  official 
bond  for  money  thus  obtained  by  him  by  such 
unlawful   use  of  the  public  funds  in  his 
hands  as  treasurer.    Judgment  was  thereupon 
-entered  for  the  state  against  all  the  defend- 
ants for  $44,217.83,  and  interest  thereon  from 
the   first  Monday   in  January,  1887,   being 
$15.906.14,— amounting  in  all  to  $60,123.97, 
— ^and  for  costs.     The  circuit  judge  filed  a 
written  opinion  in  the  case,  which  will  be 
found  in  a  note  hereto.*  | 


All  the  defendants  join  in  an  appeal  from 
the  judgment. 

Mr,  David  S.  Ordway»  with  Mr.  Josh- 
ua Stark,  for  appellants: 

The  learned  circuit  judge  found  as  facts 
tbat  the  defendant  Edward  C.  McFetriJge, 
loaned  to  divers  banks,  banking  associations 
and  banking  firms  in  the  state,  public  moneys 
of  the  state  in  his  custody  as  state  treasurer. 

We  claim  that  such  findings  were  nut  war- 
ranted. 

There  is  a  well -recognized  distinrtion  be- 
tween a  general  deposit  in  bank  subject  to 
check  and  a  loan. 

Executors  and  like  trustees  may  deposit 
trust  funds  temporarily  in  banks,  thoucrh  for- 
bidden  to  loan  tbe  funds  on  personal  securitv, 
and  such  deposits  in  banks  of  approved  credit 
will  not  subiect  them  to  liability  for  loss  by 
the  failure  of  such  bank. 

Lewin,  Tr.  417,  *295.  See  cases  cited  in  the 
opinion,  and  in  the  note  to  Lawyers'  Anno- 
tated Reports,  vol.  14,  p.  108;  People  v,  Faulk- 
ner, 107  N.  Y.  489;  Barney  v.  Saunders,  57 
U.  8.  16  How.  645,  14  L.  ed.  1051. 

At  no  time  could  an  action  have  been  main- 
tained by  McFetridge  for  the  recovery  of  in- 
lerest,  so  called,  or  other  compensation  from 
the  banks:  First,  for  want  of  contract  in  that 
behalf;  and  second,  because  any  contract  for 
the  payment  of  interest  to  him  individually  or 
to  him  as  state  treasurer,  would  have  been 
illegal,  Qontxary  to  public  policy,  and  there- 
fore void. 

Hing  V.  Devlin,  68  Wis.  884. 

No  action  could  have  been  maintained  by 
the  state  against  the  banks  for  the  recovery  of 
interest  upon  such  deposits: 

First.  For  want  of  any  a&reement  in  that  * 
behalf  between  the  banks  and  tbe  state. 

Second.  Because  any  such  agreement,  if  it 
had  been  made  by  the  treasurer  on  behslf  of 
the  state,  would  have  been  a  violation  of  law 
and  therefore  void,  and  the  state,  in  order  to 
maintain  an  action  upon  it,  must  ratify  it,  and 
this  could  only  be  done  by  legislative  act. 

State  V.  Keim,  8  Neb.  63. 

Third.  The  only  remedy  of  the  state  n^rainst 
the  banks  without  such  ratification  would  be, 
not  upon  contract,  but  by  bill  in  equity  to 
reach  the  funds  converted  by  deposit,  and 
damages  for  their  conversion. 

South  Bend  First  Nat.  Bank  v.  Oandy,  11 
Neb.  431;  Utiion  Stock  Yards  Nat.  Bank  v. 
Gillespie,  137  U.  8.  411,  84  L.  ed.  724:  Perley 
V.  Mvskegon  County,  82  Mich.  132,  20  Am. 
Rep.  637. 

Such  ri^ht  of  action  ceased  when  the  entire 
amount  of  the  funds  deposited  wao  duly  ap- 
plied by  the  treasurer  to  the  public  use,  or 
turned  over  to  his  successor  in  office  at  the  ex- 
piration of  his  term. 


•The  foilowinflr  is  the  opinion  referred  to  and 
appllcB  alike  to  this  case,  and  that  of  State  v.  Hav" 
^hctvD  ef  €17.,  which  was  tried  with  it,  Newman,  J.: 

"*  These  are  two  aotlODS  aflralnst  former  state 
trettBurera  and  their  sureties  to  recover  money 
which  the  treasurers  received  from  certain  banlu 
for  the  ase  of  public  money  deposited  with  rbem« 
and  whl«'h  they  have  failed  to  deliver  to  their  suo- 
43cooor8  In  offioe.  Tbe  two  cases  depend  mainly  on 
timllar  facts,  and  the  questions  of  law  are  very 
much  the  same,  so  they  were  tried  and  are  decided 
together  for  convenience. 

^0  L1.R.A. 


**Mr.  McFetridge  was  treasurer  for  five  yenrs, 
from  imz  to  1R87:  Mr.  Haralmw  from  1887  to  1801.— 
four  yt^ars.  During  these  terms  of  oOico  the  law 
fixed  tbe  salary  of  tne  office  at  $5,000  per  year,  and 
at  tbe  same  time  declarfd  tbat  tbat  sura  ^t^hnlJ  be 
in  fuH  for  all  services  rendered  by  bim  in  his  ofDciol 
capacity.*  Tbis  sum  is  equal  to  tbe  lar»ost  s  iJary 
paid  to  any  officer  in  the  state.  It  is  e(uial  to  tbe 
salary  paid  to  tbe  governor  and  to  tbe  justices*  of 
the  supreme  court.  Tbe  duties  of  tbe  office  of  tbe 
state  treasurer  require  from  him  little  besides  good 
book-keeping  and  suitable  care  to  keep  the  public 
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State  V.  y.illa,  55  Wis.  229;  State  v.  Baetz, 
44  Wis.  024. 

The  moDcys  referred  to  in  the  bond  are  those 
moneys  only  which  the  treasurer  was  by  stat- 
ute required  to  receive  and  have  in  charge  and 
pay  out  according  to  law. 

Kev.  Stat.  §  152. 

The  liability  of  the  surely  is  restricted  to  the 
express  terms  and  the  necessary  import  of  his 
undertaking. 

Miller  v.  Stewart,  22  U.  8.  9.  Wheat.  681,  6 
L.  ed.  190;  People  v.  Chalmers,  60  N.  Y.  154; 
Brandt,  Suretyship  &  Guaranty,  §  59;  Eingi- 
bury  V.  WeBtfall,  61  N.  Y.  856;  Lang  v.  JHke, 
27  Ohio  St.  498;  De  Colyar,  Guaranties,  Prin- 
cipal &  Surety,  p.  283. 

This  rule  is  especially  applicable  to  the  obli- 
gation of  sureties  upon  official  bonds. 

Viman  v.  OtU,  24  Wis.  518, 1  Am.  Rep.  199. 

The  obligation  of  a  surety  upon  an  official 
bond  is  not  only  limited  by  the  express  terms 
of  the  bond,  but  those  terms  are  themselves 
limited  by  the  statutes  prescribing  and  regulat- 
ing the  duties  of  the  officer. 

NoUey  v.  Calloway  County  Ct,  11  Mo.  447; 
Feopls  V.  Fennoek,  60  N.  Y.  421;  Orman  v.  Pu- 
eido,  8  Colo.  292;  Brandt,  Suretyship  &  Guar- 
anty, 451;  Furlong  v.  StaU,  58  Miss.  717;  Ca- 
rey y.  State,  84  Ind.  105;  State  v.  Oitan,  45 
Ind.  267. 

A  distinction  is  noted  in  many  cases  between 
acts  done  virtute  officii,  and  those  done  colore 
offlni, 

Oerber  y.  A<^ley,  87  Wis.  48. 19  A/n.  Rep. 
751;  Taylors.  Parker,  48  Wis.  78;  Bamee  y. 
Whitaker,  45  Wis.  204;  State  y.  Connover,  28 


N.  J.  L.  224,  78  Am.  Dec.  54;  SiaU  y.  diedary^ 
17  Ohio,  554;  Baton  v.  Kelly,  72  N.  C.  110; 
Leigh  y.  Taylor,  7  Barn.  &  C.  491;  Fiost  y. 
MixeeU,  38  N.  J.  Eq.  586. 

The  loan  or  deposit  of  the  funds  of  the  state 
by  the  treasurer,  to  or  with  banks  or  bankers, 
upon  interest  or  otherwise,  unless  such  funds 
in  bank  subject  to  instant  check  be  deemed  to 
be  in  the  treasury  (as  now  declared  by  statute) 
was  not  only  unauthorized,  but  was  punished 
by  statute  as  a  crime. 

Rev.  Slat.  8152;  Const,  art.  8.  §  2;  State  ▼. 
Harshaw,  76  Wis.  230;  Rey.  Stat.  §  151.  subd. 
2,  §§  258  and  258<z;  Rey.  Stat.  1878,  §  4549. 

The  "moneys  belonging  to  the  office"  of  state 
treasurer,  for  which  the  sureties  were  bound, 
and  which  alone  were  ooyered  by  the  treasur- 
er's bond,  were  moneys  actually  paid  into  the 
state  treasury  pursuant  to  law. 

Rey.  Stat.  §  152. 

All  the  moneys  deposited  were  withdrawn 
from  the  banks  from  time  to  time  as  the  pub- 
lic service  required,  and  at  the  end  of  his  tenn 
the  residue  in  the  treasurer's  hands  was  deiiy- 
ered  to  his  successor  and  accepted  b^  bim. 
Not  a  dollar  was  lost  by  him  or  withheld. 
The  technical  breach  of  tne  bond  was  thereby 
healed. 

State  y.  Baetz,  45  Wis.  624;  SUUeY.  MiOs,  55 
Wis.  229;  Ben/roe  y.  CMquiU,  74  Ga.  618;  State 
y.  Kent,  58  Ind.  112. 

The  moneys  in  dispute  were  not  moneys  be- 
longing to  the  treasurer's  office,  within  the 
meaning  of  his  official  bond,  because  by  the 
statute  and  the  terms  of  his  bond  the  treasurer 
was  made  insurer  of  the  fimds  committed  to 


money  safely.  He  is  not  in  any  Important  sense 
.the  state  financier.  The  general  manaffement  of 
the  ttnanoes  of  the  state  Is  confided  to  three  com- 
missioners, of  whom  tbe  treasurer  Is  one.  These 
defendants,  dunoflr  their  respective  terms,  kept 
lariresums  of  the  public  money  deposited  in  banks, 
and  received  from  the  bankp,  for  the  use  of  it,  large 
sums  of  money,  several  times  larger  than  the  baiary 
allowed  to  their  office  by  law.  This  interest  money 
they  did  not  account  for  to  the  state,  nor  deliver 
10  tbeir  suooessors  in  office,  but  kept  as  their  own. 
The  evidence  tends  to  show  that  earlier  treasurers 
had  uniformly  done  the  same,  but  with  much  less 
of  system  ana  smaller  profit.  It  is  to  recover  these 
interest  moneys  that  these  actions  are  brought. 

**  It  may  be  assumed,  for  the  purposes  of  the  de- 
cision, that  these  interest  moneys  belong  to  which- 
ever partv  shall  be  found  to  have  been  the  owner 
of  the  fund  which  earned  th'  m.  This  is  the  general 
rule  of  law,  and  no  circumstances  seem  to  make 
this  case  exceptional.  Indeed,  it  is  understood  that 
there  was  no  dissent  from  this  proposition  on  the 
argument.  Interest  upon  a  fund  is  accessorv  to 
the  fund,  and  becomes  a  nart  of  it.  The  fund,  as 
so  increased  by  interest,  belongs  to  the  owner  of 
the  original  fund.  In  this  action  it  is  claimed  for 
the  state  that  the  principal  fund,  which  earned  this 
interest,  was  the  money  of  the  state.  On  the  ground 
that  the  interest  was  an  accretion  to  that  fund,  the 
stnte  claims  to  recover  it  in  this  action.  For  the 
delondant,  it  is  denied  that  the  principal  fund  was 
the  money  of  the  state;  but,  on  the  contrary,  it  is 
claimed  tnat  it  was  the  treasurer's  own  money,  and 
that  for  that  reason  he  has  tbe  right  to  retain  the 
interest  which  it  earned.  So  the  issue  is.  practical* 
lj%  whose  money  was  it  that  earned  the  interest? 
The  decision  will  be  a  necessary  consequence  from 
tbe  answer  to  this  question. 

'•  It  scleras  to  be  fair  to  a--(sume  that  money  which 
Is  received  into  the  state  treasury  is  the  8tate*8 
money  until,  In  some  way,  it  is  snt  is  f act  or  ily  shown 
or  demonsti*ated  that  it  is  not  the  state's  money. 
The  argument  by  which  this  is  said  to  be  demon- 
strated is  this:  The  treasurer  gives  a  bond,  with 
sureties,  for  the  faithful  discharge  of  the  duties  of 
his  office.  Upon  this  bond  he  and  his  sureties  are 
liable  to  the  state  In  the  amount  of  the  penalty  of 
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his  bond,  to  aooount  for  and  pay  over  all  the  money 
which  shall  come  to  his  hands  by  virtue  of  his  office* 
absolutely  and  in  every  event.  Tfaiat  in  no  event 
whatever  can  he  be  excused  from  such  payment. 
Hence  it  is  inferred  that  he  at  once,  upon  tbe  exe- 
cution of  his  official  bond,  becomes  an  absolute 
debtor  to  the  state  in  the  amount  of  the  penalty 
of  h  is  bond.  From  the  fact  that  he  is  so  an  absolute 
debtor,  it  is  again  inferred  that  moneys  which  are 
received  into  the  state  treasury  become  the  treas- 
urer^ own  money,  and  that  his  bond  stands  to  tbe 
state  in  place  of  the  money.  This  Is  also  said  to 
follow  logically  from  the  premises  that  he  is  ao 
absolute  debtor  on  his  official  bond.  The  owner- 
ship of  the  fund  and  the  liability  are  said  to  be  co- 
extensive. The  whole  argumcHit  rests  upon  the 
E remises  that  the  treasurer  is  liable  in  every  event. 
^  in  any  circumstance  of  loes,  he  is  not  liable,  the 
argument  fails.  No  case  has  been  found  where  it 
has  been  held  that  the  treasurer  is  liable  when  the 
money  has  been  lost  without  his  fault,  by  act  of 
Glod  or  of  the  public  enemy.  The  only  case  where 
the  question  was  involved  is  United  States  v.. 
Thomas,  82  U.  8. 15  Wall.  337,  H  L.  ed.  89.  In  that 
case  it  is  held  that  for  such  a  loss  he  is  not  liable. 
In  that  event  he  is  excused  for  losing  the  publio 
money.  It  would  be  no  excuse  for  not  paying 
over  that  he  had  lost  his  own  money  by  whatever 
means.  This  makes  the  responsibility  of  the  cus- 
todian of  public  funds  the  same  as  tbe  common- 
law  responsibility  of  the  common  carrier.  He  also 
is  excused  for  loss  by  the  act  of  God  or  of  the  pub- 
lic enemy.  It  has  not  been  claimed  that  the  com- 
mon carrier,  by  reason  of  his  strict  responsibility, 
becomes  the  owner  of  the  goods  he  carries. 

**  This  is  a>)  open  question  in  this  state.  It  is  to 
be  decided  according  to  what  shall  appear  to  l>e 
the  better  reason.  It  does  not  seem  that  publio 
policv  shall  require  a  state  treasurer  who  keeps  the 
public  funds  faithfully  in  the  place  designated  by- 
law shall  be  held  liable  for  publio  money  lost, 
without  his  fault,  by  the  act  of  God  or  the  publie 
enemy:  for  example,  by  an  earthquake  whicli 
should  engulf  the  capitol.  or  by  an  invading  army- 
which  should  capture  it.  But  there  are  many  de- 
cided cases  in  which  the  Judges  assume  and  say 
that  the  treasurer  is  an  absolute  debtor,  and,  as  » 
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hifl  charge;  for,  since  be  and  his  sureties  un- 
dertook to  be  responsible  for  the  safety  of  the 
moneys  of  the  state  against  all  hazards  such  re- 
sponsibility ought,  by  aU  just  canons  of  inter- 
pretation, to  be  restncted  to  these  moneys  of 
which  the  statutes  which  required  the  bond 
made  him  the  custodian. 

The  rule  of  responsibility  applied  to  ofiQcers 
charged  with  the  collection,  care,  and  dis- 
bursement of  public  funds  holds  them,  upon 
grounds  of  public  policy,  absolutely  liable  ac- 
cording to  the  terms  and  strict  tenor  of  their 
official  bonds. 

United  States  v.  Preseott,  44  U.  8.  8  How. 
578.  11  L.  ed.  784;  United  States  v.  Morgan, 
52  U.  8.  11  How.  154,  13  L.  ed.  643;  State  v. 
Harper,  6  Ohio  St.  607,  67  Am.  Dec.  365; 
United  States  v.  DasIM,  71  U.  8.  4  Wall.  182, 
18  li.  ed.  319;  United  States  v.  KeeJiler,  76  U. 
8.  9  Wall  83,  19  L.  ed.  574;  Bayden  v.  United 
Slates,  80  U.  8.  13  Wall.  17,  20  L.  ed.  527; 
Sevan*  v.  United  States,  80  U.  8.  18  Wall.  56, 
20  li.  ed.  531;  United  States  v.  Thomas,  82  U. 
8.  15  Wall.  887,  21  L.  ed.  89;  Com.  v.  Gomly, 
8  Pa,  872;  New  Providence  v.  McEaehron,  83 
N.  J.  L.  339;  StaU  v.  PmeU,  67  Mo.  935,  29 
Am.  Rep.  512;  StaU  v.  Moore,  74  Mo.  413,  41 
Am-  Rep.  822;  Dietrict  Twp,  of  Union  v.  Smith, 
89  Iowa,  79,  18  Am.  Rep.  9;  Lowry  v.  Polk 
Coztvty,  51  Iowa,  50,  33  Am.  Rep.  114;  WU- 
mm  V.  Wichita  County,  67  Tex.  647;  Boggs  v. 
I^ate,  46  Tex.  10;  StaU  v.  Clarke,  73  N.  C. 
255;  Mvsgy  v.  Shattuek,  1  Denio,  233;  Jeffer- 
son  County  Comrs,  v.  Lineberger,  8  Mont.  281, 
85  Am.  Rep.  462;  StaUY.  Nepin,ld  Neb.  162, 
8  Am.  St.  Rep.  878;  StaU  v.  Harper,  6  Ohio, 


610,  67  Am.  Dec.  863;  Omro  v.  Kaime,  39  Wis. 
468. 

Some  courts  have  deduced  from  the  doctrine 
of  absolute  liability  the  further  proposition 
that  the  treasurer  or  other  public  officer  who 
has  given  bond  with  sureties  to  account  for  and 
pay  over  public  funds  officially  received  by 
him,  is  not  only  thereby  made,  in  effect,  debtor 
for  such  funds,  but  is  mvested  with  title  to  the 
same. 

Muzzy  V.  Shattuek,  supra;  Colerain  v.  BeiU, 
9  Met.  499;  Hancock  v.  Hazzard,  12  Gush.  112, 
59  Am.  Dec.  171;  Egremont  v.  Benjamin,  125 
Mass.  19;  Halbert  v.  StaU,  22  Ind.  125:  Mor- 
heck  V.  StaU,  28  Ind.  86;  Inglis  v.  State,  61 
Ind.  212;  Boeard  v.  State,  79  Ind.  270;  Bock 
V.  Stinger,  36  Ind.  346;  SMton  v.  StaU,  53 
Ind.  331,  21  Am.  Rep.  197. 

Moneys  m  bank  subject  to  check  of  the 
treasurer,  and  therefore  at  his  immediate  com- 
mand, were,  in  a  practical  and  generally  recog- 
nized sense,  "in  the  treasury." 

Mann  v.  Mann,  1  Johns.  Ch.  231,  1  L.  ed. 
123;  2  Am.  &  £ng.  Encyclop.  Law,  94  noU, 

This  absolute  liability  canles  with  it  the 
right  to  interest. 

Renfroe  v.  Colquitt,  74  Ga.  618:  ShelUn  v. 
StaU,  supra;  Com.  v.  Godshaw,  13  Ky.  L.  Rep. 
572;  People  v.  Walsen,  15  L.  R.  A.  456.  17 
Colo.  170. 

The  attention  of  the  legislature  was  repeat- 
edly called  to  the  practice,  utility,  and  profit 
of  this  mode  of  keeping  the  public  funds,  and 
its  action  thereon  recognized  the  propriety  and 
necessity  of  legislation  to  secure  the  pronts  of 
the  system  to  the  public,  but  no  action  was 


corollary,  that  the  money  Is  his  own.  This  oon- 
cluBlon  does  not  seem  to  he  a  necessary  inference 
from  tbe  premises,  and  is  denied  Id  some  of  the 
cases  where  tbe  at)8olute  liability  is  assumed,  as  in 
Hertneptn  County  Comrs,  y.  Jones,  18  Minn.  199,  (GiL 
182;)  but  these  oases  are  mostly,  if  not  alL»  involv- 
Inff  the  liability  of  town,  oounty,  or  local  treasur- 
ers, or  collectors  of  public  money,  and  for  that 
reason  are  not  strictly  in  point  in  this  case,  for  or- 
dinarily the  statutes  relatlnfr  to  the  manaffement 
and  preeeryatlon  of  the  public  funds  by  the  state 
treasurers  and  the  local  treasarers  are  different. 
UsuHlly,  in  the  case  of  the  local  treasurers,  nothlnff 
Is  deelsroated  with  respect  to  the  mode  or  place  of 
keepinir  the  funds;  so  that  if  he  accounts  fairly, 
and  meets  all  obligations  as  presented,  there  Is 
usually  no  occasion  or  disposition  to  inquire  further 
as  to  tae  disposition  or  manatreroent  of  the  funds, 
while  in  tbe  case  of  the  state  treasurers  the  stat- 
utes are  more  explicit.  It  is  contemplated  that 
all  public  funds  of  the  state  shall  remain  specifically 
tn  the  vaults  of  the  treasury,  so  that  they  can  be 
counted  quarter  yearly.  .  .  .  So  the  state  treas- 
urer does  not  stand  on  the  same  footing  as  the  local 
treasurer.  In  tbe  case  of  tbe  local  treusurer,  inas- 
much as  the  law  does  not  direct  the  mode  and  place 
of  Iceeplnfr  the  funds,  the  treasurer,  it  is  assumed, 
may  keep  them  where  and  very  mucn  as  he  pleases. 
It  Is  Tery  much  the  same  as  if  the  funds  were  his 
own.  But  in  the  case  of  the  state  treasurer  the 
atatutes  provide  industriously  for  tbe  safe  keeping 
of  the  funds  in  a  designated  place,  where  they  are 
to  some  extent  under  the  supervision  of  other  offi- 
cers  than  himself.  The  recent  case  of  Ctjm,  v.  Ood- 
sf^atr,  13  Ky.  L.  Rep.  672,  decided  by  the  court  of 
appeals  of  Kentucky,  goes  upon  this  distinction. 
TbiB  case  holds  that  a  local  collector,  called  the 
*  trustee  of  the  Jury  fund,'  whose  duty  it  was  to 
ooliect  fines  and  forfeitures  and  other  sources  of 
leveoue,  to  be  applied  to  the  payment  of  the  ju- 
rors, was  the  owner  of  the  money  he  collected, 
upon  the  ground  that  no  law  directed  a  place  for 
depositiDg  or  mode  of  keeping  it.  It  was  held  that 
tbe  Interests  paid  to  him  by  a  bank  where  he  de- 
posited tbe  funds  could  not  be  recovered  from  him 
hy  the  state;  but  the  court  says  that  this  would  not 
be  so  if  the  law  prescribed  a  mode  of  keeping  or  a 
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Elace  of  depositing  It.  The  court  says:  '  Nothing 
I  prescribed  as  to  the  mode  of  keeping  it,  or  tbe 
place  of  depositing  it.  Money  paid  into  the  treas- 
ury becomes  the  money  of  the  state  because  it  is 
required  to  be  paid  into  the  treasury  as  such;  and, 
the  law  requiring  the  money  to  be  paid  into  certain 
banks,  when  the  treasurer  does  this,  and  the  money 
is  lost,  he  is  not  accountable  unless  by  his  neglect.* 
The  court  cites  Perley  v.  Muskegon  County,  o2  Mich. 
1S2,  20  Am.  Kep.  6S7,  as  an  authority  to  the  same 
effect.  So,  if  it  shall  be  found,  on  an  examination 
of  the  statutes,  that  by  law  the  state  treasurer  is 
required  to  keep  the  state's  moneys  in  the  vaults 
which  the  state  has  provided  for  that  purpose  at 
the  capitol,  where  it  can  be  counted  periodically, 
and  has  forbidden  him  to  loan  it,  then  these  cases 
are  authority  that  the  money  is  not  the  treasurer's 
own  money,  but  that  it  is  the  state's  own  money; 
and  that  the  treasurer's  relation  to  it  is  strictl  v  that 
of  a  bailee  and  that  if  he  obeys  the  law  relating  to 
its  custody,  and  it  becomes  lost  without  his  fault, 
be  is  not  liable. 

•*  The  condition  of  the  treasurer's  bond  is  for  *the 
faithful  discharge  of  the  duties  of  his  office.'    The 

Jreneral  duties  of  his  office  are  defined  bv  section 
62  of  the  Revised  Statutes:  *The  treasurer  shall 
keep  his  office  at  the  capitol,  shall  receive  and  have 
charge  of  all  moneys  paid  into  the  state  treasury, 
and  sbaU  pay  out  the  same  as  directed  by  law.* 
;  The  language  is  plain  and  unambitruous.  It  does 
not  admit  of  interpretation.  Ogden  v.  OUdden,  9 
Wis.  47.  It  is  to  be  understood  according  to  the 
common  and  approved  usage  of  the  language. 
Rev.  Stat,  fi  4971.  'He  shall  have  charge  of  the 
moneys'  seems  equivalent  to  sayin?.  *  He  shall  have 
custody  of  the  money.'  The  gover  or  uid  attorney 
general  are  required,  at  least  once  n  each  quarter 
year,  to  examine  and  see  that  all  tbe  money  ap- 
pearing by  the  books  of  the  secretary  and  state 
treasurer  as  belonging  to  the  several  funds  is  in  the 
vaults  of  the  treasury.  If  it  is  not  found  to  be 
there  it  must  be  put  there  within  ten  days,  or  the 
attorney-general  must  bring  an  action  to  recover 
it.  Section  159.  This  also  is  plain  and  unambiguous. 
It  is  objected  that  the  word  'treasury'  may  be  am- 
biguous; that  it  does  not  always  mean  the  place 
where  the  money  Is  kept,  but  that  it  sometimes 
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taken  to  cbnnge  the  existins^  law,  so  as  to  af- 
fect the  weil-kuowQ  practice  of  the  state  treas- 
urers. 

The  Revised  Statutes  of  1878  were  iDtended 
to  restore  the  situation  as  it  had  been  before 
1876,  and  constituted  an  additional  legislative 
construction  of  the  law  prescribing  the  treas- 
urer's duties  and  of  the  condition  of  his 
bond. 

''Fees"  and  "perquisites"  are  not  equivalent 
terms,  having  the  same  meaning.  The  *'fees" 
of  public  officers  are  a  compensation  prescribed 
by  statute,  for  specific  services,  and  may  be 
claimed  as  a  legal  right  from  those  for  whom 
the  service  is  rendered. 


WiUiami  r.  State,  2  Sneed,  162;  Century 
Diet,  title  Feei,  subd.  4. 

'Perquisites"  are  those  incidental  and  often 
customary  emoluments,  profits,  or  gains,  over 
and  above  the  fixed  or  settled  income  or  sal- 
ary, which  one  leceives  by  reason  of  some  po- 
sition or  service,  but  to  which  he  has  no  legal 
claim. 

Century  Diet  title  Perqutsiis. 

In  Hug/ies  v.  Pe(^,  82  III  78,  that  court  de- 
cided that  under  a  statute  requiring  a  treasurer 
to  account  for  and  ptiy  over  ali  his  official  fees, 

gerquisites,  and  emoluments,  interest  received 
y  him  upon  public  funds  were  included,  as 
perquisites  or  emoluments. 


Biflrntfles  merely  the  custody  of  the  offloer.  But  the 
phrase  'vaults  of  the  treasury*  is  not  obnoxiouB  to 
that  objeotlon.  It  is  required  that  they  examine 
and  see  that  *  all  the  money'  which  ought  to  he  there 
is  there  in  the  vaults  of  the  treasury.  Sometimes 
the  term  *  money  *  is  ambifruous.  In  some  connec- 
tions it  is  held  to  include  some  thlnffs  which  strictly 
are  not  money;  but  as  used  in  thto  statute,  it  will 
hardly  be  claimed  that  its  meanlDfr  is  doubtful.  It 
will  not  be  held  that  in  this  statute  the  word 
^money*  includes  promissory  notes,  checks,  or  cer- 
tiflcatee  of  deposit,  or  perhaps  anytbiosr  which  is 
not  commonly  undprstood  to  be  money.  These  are 
only  evidences  of  debt.  It  mak(«  no  difference  that 
they  are  issued  by  a  bank.  In  law  there  can  be  no 
difference  between  a  loan  to  a  bank  and  a  loan  to 
any  one  else.  There  is  no  la  w  which  presume  sone 
borrower  without  security  is  safer  than  another. 
Cedar  Count/y  Comrs,  v.  Jenal^  14  Neb.  26i;  Wayne 
Ociunfv  V.  Bressler,  82  Neb.  818;  Pwley  v.  MueheQon 
Ornnty^  supra.  The  law  makes  the  depositlngr  of 
public  moneys  by  any  of  the  ofBcers  named  in  sec- 
tion 4418,  which  includes  the  state  tnmsurer, '  for 
his  own  Rain,  profit,  or  advantage,  without  special 
authority,*  prima  fade  evidence  that  such  otBeers 
have  embezzled  the  money.  Section  4419.  This  Is 
a  clear  uitimation,  at  least,  that  it  was  not  Intended 
that  the  state  treasurer  should  make  profit  for  him- 
self by  the  use  of  public  money.  Section  4419  also 
provides  that  *every  public  oflQcer  shall  promptly 
pay  over,  as  required  by  law,  the  same  moneys  re- 
ceived and  held  by  him  by  virtue  of  his  office,  and 
the  whole  thereof.*  it  Is  objected  that  this  statute 
is  ambiguous;  that  the  phrase  ^e  same  mimeys* 
may,  and  probably  does,  mean  'the  same  amount 
of  moneys.*  But  it  will  be  seen  that  all  that  is  sitr- 
niflcant  in  the  idea  that  it  is  the  same  amount  of 
moneys  which  is  to  be  paid  remains  in  the  statute 
if  the  word  'same*  is  entirely  omitted  from  it.  It 
will  still  direct  ihat  he  'shall  pay  over  the  same 
moneys  received  and  held  by  him  by  virtue  of  his 
ofIic«),  and  the  whole  thereof.*  To  say  that  he  shall 
pay  over  all— the  whole  amount  of— moneys  re- 
ceived  and  held  by  him  is  very  much  the  same  as 
to  Bay  that  he  shall  pay  over  the  sam<*  amount  of 
moneys  recel  ved  by  nun.  The  vice  of  the  proposed 
lnterv)retation  is  that  It  gives  no  force  to  the  word 
*same.* 

"  A  statute  ought,  upon  the  whole,  to  be  so  con- 
strued that,  if  possible,  no  clause,  sentence,  or 
word  shall  be  superfluous,  Insifrnificant,  or  void. 
Bvery  clause  and  word  of  a  statute  shall  be  pre- 
sumed to  have  been  intended  to  have  some  force 
and  effect.  Harrington  v.  Smit7i,  28  Wis.  43.  67. 
This  provision  is  part  of  a  penal  statute,  and  per- 
haps, on  the  familiar  rule.ls  to  be  strictly  construed. 
Yet  the  intention  of  the  legislature  must  govern 
in  the  construction  of  penal  as  well  as  other  stat^ 
utes,  and  they  are  not  to  be  construed  so  strictly 
as  to  defeat  the  obvious  intention  of  the  legisla- 
ture. UnUed  Statee  v.  Lacker^  184  U.  S.  624,  33  L. 
ed.  lOSO.  It  seems  to  be  written  in  these  statutes, 
with  sufficient  clearness  to  be  understood  by  the 
common  mind,  that  the  state  treasurer  is  to  receive 
all  the  money  paid  into  the  state  treasury,  and  to 
take  care  of  it;  that  he  is  to  keep  it  ppeciilcally  *ln 
the  vaults  of  the  treasury*  provided  by  the  state 
in  connection  with  bin  oflice  in  the  capitol;  that  the 
money  is  to  be  counted  in  the  vaults  or  the  treasury 
by  the  governor  and  attorney-gem  rat  quarter 
yearly;  that  he  is  to  pay  out  the  same  money  re- 
ceived by  him,  but  only  upon  the  warrant  of  the 
secretary  of  state.  His  whole  dealing  with  it  is 
olficial^  specific,  and  not  at  all  as  if  he  was  the 
owner.   It  is  all  Inconsistent  with  the  idea  that  the 
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legislature  contemplated  that,  as  against  the  state* 
It  was  the  state  treasurer*B  money.  In  contempla- 
tion of  law.  the  treasurer  is  simply  the  custodian 
of  the  state's  money.  It  is  strictly  a  bailment. 
Com,  V.  Oodiiha%D,Perley  v.  Muskegon  County  and 
United  States  v.  Thomae,  supra.  No  decision  to  the 
contrary  is  known  where  there  were  statutes  di- 
recting the  mode  of  keepinir  the  funds. 

^*But  it  is  objected  that  t  uc  state  cannot  recover 
this  interest  because  it  must  trace  its  title  to  it.  if 
at  aU.  through  a  series  ot  unlawful  transaotlona. 
If  it  is  established  that  the  principal  fund  which 
earned  the  interest  was  the  property  of  the  states 
tills  objection  does  not  seem  to  oo  insuperable. 
The  depositing  of  the  money  In  banla  by  the  treas- 
urer for  his  own  gain  was  forbidden  and  unlawf uL 
On  its  dya  side  at  least  the  unlawful  act  was  a 
tort,— a  conversion  of  the  state*s  money.  The  con- 
version did  not  displace  the  state's  title.  The  fund 
was  still  the  state's  money.  The  accessory  fol* 
lowed  Its  principal:  the  accretion  was  the  stated 
money,  united  States  v.  Jfosby,  188  U.  8.  276-288, 
83  L.  ed.  6S6  690.  But  the  treasurer  can  trace  title 
to  the  Interest  only  through  his  own  wrongful  act. 
This  be  cannot  be  allowed  to  do.  That  would  be  a 
violation  of  that  most  ancient  and  widely  apphed 
maxim  of  the  law,  *no  man  shall  profit  by  hia  own 
wrong.*  The  defendant  has  not  even  plausitUe 
claim  of  legal  title  to  this  interest.  It  would,  in* 
deed,  be  a  startling  legal  paradox  If  the  treasurer, 
being  forbidden  by  law  to  deposit  the  public  funds 
for  his  own  gain,  could  yet  do  the  very  thing  for^ 
bidden,  and  get  away  with  his  gains,  according  to 
law.  This  Interest  was  also  received  into  the  state 
treasury.  It  was  paid  to  the  treasurer  without 
restriction.  There  was  no  way  for  the  banks  to 
pay  the  money  into  the  treasury  but  to  nut  it  Into 
the  hands  of  the  treasurer.  Any  subtle  distinctloii 
between  payinir  to  the  treasurer  and  paying  into 
the  treasury  is  specipus  and  illusive.  Ic  is  not  cer- 
tain that  any  oi  this  money  came  intu  the  vaults 
of  the  treasury.  No  monev  is  paid  Into  the  vaults 
of  the  treasury.  It  is  paid  to  the  treasurer.  It  is 
then,  in  legal  contemplation.  In  the  treasury.  Peo- 
ple V.  McKinney^  10  Mich.  54.  Tt  Is  then  the  treas- 
urer's duty  to  put  it  into  the  vaults.  Whether  he 
do  so  does  not  affect  the  ownership  of  the  money. 
It  is  the  trea8urer*s  duty  to  deliver  to  his  suooeBM)r 
in  office  all  moneys,  books,  records,  papers,  furni- 
ture, and  other  effects  l>eloniring  to  or  preserved  In 
his  office.  Section  157,  subd.  6.  These  interest 
moneys  belong  to  his  office.  He  has  not  faithfully 
discharged  the  duties  of  his  office  until  he  has  de- 
livered them  to  his  successor  in  office.  It  is  not 
considered  that  a  long-continued  practice  of  state 
treasurers  to  deposit  public  moneys  in  banks  for 
their  own  gain  is  such  a  practical  construction  of 
the  statute,  by  officers  charged  with  the  execution 
of  the  law,  as  to  be  of  any  controlling  influence. 
It  is  onlv  in  case  of  real  doubt  thht  construction  Is 
allowable.  Whether  the  law  contemplated  that 
the  treasurer  miffht  deposit  public  moneys  In  banks 
for  his  own  gam  is  not  perceived  to  have  been 
doubt  tul  since  chapter  S40  of  the  Laws  of  1976  came 
in  f oi'ce.  however  it  may  have  been  before;  nor  ia 
it  consinered  that  the  delay  of  the  state  to  claim 
this  money  acts  in  any  way  as  a  bar  to  its  right  or 
a  cloud  upon  its  good  faith.  The  law  Is  the  stand- 
ard of  the  treasurer's  duty,  and  the  measure  of  his 
right.  It  all  the  while  warned  him  that  this  was 
not  his  money. 

** Judgment  should  be  for  the  state  for  the  amount 
of  moneys  detained  by  the  treasurers,  with  inter- 
est from  the  time  when  It  should  have  been  paid 
to  their  successors.** 
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The  general  understaDdiag  of  a  law  and 
constant  practice  under  it  for  so  long  a  pcrio<i 
by  all  the  officers  of  government  whose  duty 
it  has  been  to  execute  it  uDquestioned  by  any 
suit  or  public  or  private  action  to  lest  or  settle 
Ibe  construction  in  the  courts  ought  to  be  very 
strong  if  not  conclusive  evidence  of  its  true 
meaning  and  application  and  that  they  are 
8uch  as  it  has  thus  received. 

Scanlan  v.  Childs,  33  Wis.  668;  Harrington 
▼.  Smith,  28  Wis.  43;  UniUd  States  v.  Phil- 
brick,  120  U.  8.  52,  30  L.  ed.  660.  See  also 
8edgw.  Stat.  &  Const.  L.  255;  BaHimore  v. 
StaU,  15  Md.  376;  FaU  v.  Hazelrigg,  45  Ind. 
576,  16  Am.  Rep.  278;  Prigg  v.  Pennsylvania, 
41  0.  S.  16  Pet.  621,  10  L.  ed.  1001. 

Mr.  David  S.  Ordway,  for  the  sureties, 
appellants: 

It  was  not  the  official  duty  of  the  treasurer 
io  deposit  or  loan  public  nioney  for  any  pur- 
pose, much  less  for  his  own  gain,  profit,  or 
advantage. 

The  sureties  cannot  be  held  liable  in  this  ac- 
tion; because  it  is  only  the  official  acts  of  the 
treasurer  which  the  sureties  have  by  their  con- 
tract t>ecome  responsible  for. 

Bishop  V.  McOiUis,  80  Wis.  575;  State  v. 
Mann,  21  Wis.  685;  Taylor  y.  Parker,  48  Wis. 
78;  Barnes  v.  Whitaker,  45  Wis.  205;  People 
V.  Pennock,  60  N.  T.  421;  Rensselaer  County 
Suprs.  V.  Bates,  17  N.  Y.  242;  Donovan  v. 
Jf^w  Ywk,  33  N.  Y.  291;  TFarrf  v.  Stahl,  81 
N.  Y.  406;  MoKee  v.  QHIfln,  66  Ala.  211; 
Coltman  v.  Ormond,  60  Ala.  330;  Morrow  v. 
Wood,  56  Ala.  1;  United  States  v.  W/iite,  4 
^Wash.  C.  C.  414;  United  States  v.  Bell,  Gilp. 
41:  Salfenherry  v.  Louek»,  8  La.  Ann.  95;  State 
▼.  White,  10  Rich.  L.  442;  St,  Louis  v.  Sichles, 
53  Mo.  122;  Renfroe  v.  Golqvitt,  74  Ga.  624; 
Leigh  ▼.  Taylor,  7  Barn.  &  C,  491;  Lafayette 
▼.  James,  92  Ind.  240,  47  Am.  Rep.  140. 

The  difference  between  an  "officior'  and  an 
••  unofficial "  act  is  clearly  pointed  out  in  the 
cBse  oi  American  SS,  Oo.  v.  Young,  89  Pa.  192, 
88  Am.  Rep.  748. 


On  BeJiearing, 

The  judgment  allowing  interest  upon  the 
claim  of  the  state  against  the  treasurer  and  his 
aareties  from  the  first  Monday  in  January, 
1887,  is  erroneous. 

First:  The  right  of  action  of  the  state 
agrainst  Edward  C.  McFetridge  and  his  sure- 
ties, upon  his  bond,  for  the  recovery  of  his 
money  received  from  the  banks,  was  not  com- 
plete until  demand  made. 

FHnk  y.  Southern  Exp,  Co,  8  L.  R.  A.  482, 

82  Ga.  83;  United  States  v.  Hills,  4  Cliff.  618; 

United  States  y.  Curtis,  100  U.  S.  119,  25  L. 

ed.   571;  United  States  y.  Paulson,  30  Fed. 

Rep.  281. 

Second:  We  think,  in  yiew  of  the  history  of 
thia  question  of  interest  on  deposits  made  by 
gtate  treasurer  in  banks,  and  of  the  evidence 
before  the  court  in  this  case,  that  it  is  strictly 
Just  to  say  that  the  ri^ht  of  the  respondent  to 
recover  the  sums  claimed  in  this  action  was 
doubtful  and  was  contested  on  reasonabls 
grounds.  It  is  also  true  that  the  Amount  due 
tibe  TP«w>odent  was  required  to  be  adjusted  by 
^^«vceeclings  in  the  suit.    In  such  case  interest 
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is  only  recoverable  after  the  right  of  the  party 
to  recover  and  the  amount  of  the  recovery 
have  been  determined. 

Shipman  v.  State,  44  Wis.  458. 

Third:  The  allowance  of  interest  upon  the 
claim  of  the  state  id  this  action  is  within  the 
discretion  of  the  court,  and  it  ought  not  to  be 
allowed  by  reason  of  the  long  delay  on  the 
part  of  the  state  in  the  assertion  of  its  rights, 
no  reasonable  excuse  for  such  delay  being 
shown. 

Ttedfield  y.  Tstalyfera  Iron  Co.  110  U.  8. 
174,  28  L.  ed.  109;  United  States  y.  Sanbo7'n, 
185  U.  8.  271,  34  L.  ed.  112. 

Messrs,  J.  L.  O'Connor,  Atty-Gen.,  and 
R.  M.  Baahford,  for  respondent: 

The  deposits  made  with  the  banks  were 
originally  and  continued  to  be  the  public  funds 
and  moneys  of  the  state,  committed  to  the 
official  care  and  custody  of  Edward  C.  McFet- 
ridge as  state  treasurer;  the  accounts  with  the 
banks  were  kept  in  his  name  as  state  treasurer, 
and  the  moneys  were  subject  to  wiiharawal 
only  upon  the  ofiicial  check  of  the  treasurer  or 
his  assistant.  The  legal  title  to  the  public 
funds  thu^  deposited  was  at  all  times  in  the 
stale  as  the  original  owner,  and  in  case  of  cod> 
troversy  might  have  been  recovered  in  the 
name  of  the  state. 

State  y.  Casey,  5  Wis.  318;  Newmark,  Bank 
Deposits,  §  107. 

The  court  in  its  findings  of  fact  characterizes 
the  deposits  of  the  public  funds  and  moneys 
of  the  state  bv  the  state  treasurer  as  loans  to 
the  banks.  These  transactions  were  such  in 
fact  and  as  a  matter  of  law. 

People  v.  Utica  Ins.  Go,  15  Johns.  892, 8- Am. 
Dec.  243;  People  v.  Tax  Comrs.  23  N.  Y.  244; 
Sargent  v.  Downey,  49  Wis.  528;  Shoemaker  v, 
Eime,  53  Wis.  117;  Williams  y.  WiUiams,  55 
Wis.  308,  42  Am.  Rep.  708;  StaU  v.  Keim,  8 
Neb.  67;  Commercial  Bank  y.  Hughes,  17 
Wend.  100;  Southern  Loan  Co,  y.  Morris,  2 
Pa.  175.  44  Am.  Dec.  188;  Central  Nat.  Bank 
of  Baltimore  v.  Connecticut  Mut.  L.  Ins.  Co. 
104  U.  8.  54.  26  L.  ed.  693;  Newmark.  Bank 
Deposits.  §§  9-12. 

The  interest  was  an  accessory  to  the  fund 
and  became  a  part  of  it  and  the  fund  so  in- 
creased by  interest  belonged  to  the  owner  of 
the  original  fund. 

In  every  case  where  it  has  been  held  that  the 
legal  title  to  the  public  funds  and  moneys  of 
the  government  remained  and  continued  in 
the  government,  the  right  of  the  government 
to  recover  the  interest  has  been  sustained, 
upon  the  ground  that  the  Interest  was  a  part 
of  the  original  fund. 

Lonsdale  v.  Church,  8  Bro.  Ch.  40;  Willis 
y.  Commissioners  of  Appeals,  5  East,  22;  Bar^ 
Tiey  y.  Saunders,  57  IT.  8.  16  How.  535,  14  h, 
ed.  1047;  Docker  v.  Somes,  2  My  I.  &  K.  655; 
United  States  v.  Mosby,  133  U.  8.  273,  33  L. 
ed.  625,  affirming  24  Ct.  CI.  14;  Richmond 
County  Suprs.  y.  Wandel,  6  Lans.  83;  Hunt  y. 
State,  124  Ind.  306. 

The  constitution  and  laws  of  this  state  made 
provision  for  the  investment  of  the  public 
funds  and  moneys  in  the  treasury,  expressly 
declaring  that  every  such  investment  sbNll  lie 
held  as  part  of  the  fund  out  of  which  made, 
and  that  the  loss  or  gain  shall  inure  thereto; 
they  were  therefore  trust  funds,  and  all  gains 
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arising  In  any  maooer  or  from  whatever  source 
become  part  of  the  original  funds. 

Hughes  v.  People,  82  III.  78;  Cooper  ▼.  People, 
85  111.  417;  Chicago  y.  Oage,  95  HI  693,  36 
Am.  Rep.  182. 

Who  Is  intrusted  with  the  business  of  others 
cannot  be  allowed  to  make  such  business  an 
object  of  pecuniary  profit  to  himself. 

1  Dill.  Mun.  Corp.  §  444;  Bain  T.  Broton, 
56  N.  Y.  288. 

The  treasurer,  as  one  of  the  commissioners 
of  the  public  lands  and  as  the  active  agent  of 
the  board,  was  charged  with  the  duty  of 
making  investment  of  the  public  funds,  in  the 
manner  provided  by  the  legislature,  and  any 
arrangement  for  the  use  of  the  moneys  in  his 
custody  for  his  own  personal  gain  was  iocon- 
Bistent  with  the  faithful  performance  of  hw 
official  dutv,  and  he  and  the  sureties  upon  his 
bond  are  therefore  liable  to  account  for  all  the 
earnings  arising  from  such  use  of  the  public 
funds  and  moneys  of  the  state. 

Mechem,  Pub.  Off.  §  597;  Oillett  v,  OilUtt, 
9  Wis.  195;  Pickett  v.  School  IHgt,  No.  i,  :^6 
Wis.  651;  VeederY.  Lima,  19  Wis.  281;  Bippe 
V.  Stogdill,  61  Wis.  42;  McLeod  y.  Evans,  66 
Wis.  406;  Willard  y.  Comstock,  58  Wis.  577; 
Haywood  y.  Lincoln  Lumber  Co,  64  Wis.  689; 
Pittsburg  Min.  Co.  v.  Spooner,  74  Wis.  820; 
Cook  V.  Berlin  Woolen  Mill  Co.  48  Wis.  444; 
Be  Taylor  Orphan  Asylum,  86  Wis.  584;  Ben- 
son y.  Heailiom,  1  Youoge  &  C.  Ch.  826;  Atty- 
Gen,  y.  Clarendon,  17  Ves.  Jr.  491;  Wormley 
y.  Wormley,  21  U.  8.  8  Wheat.  421,  5  L.  ed. 
651;  Warden  v.  Union  Pac.  B.  Co.  108  D.  8. 
658,  26  L.  ed.  511;  Marsh  y.  Whitmore,  ^8  U. 
8.  21  Wall.  178.  22  L.  ed.  4«2;  People  y. 
Overyssel  Twp,  11  Mich.  222;  iVw  York  v. 
National  Broadway  Bank,  126  N.  Y.  665. 

The  deposit  of  the  public  funds  in  the  banks, 
under  an  agreement  for  the  payment  of  inter- 
est therefor,  by  the  state  treasurer  in  his  name 
of  office,  subject  to  the  official  draft  of  himself 
or  his  assistant,  the  accounting  for  the  same  as 
moneys  of  the  state  in  his  official  reports  and 
statements,  and  the  collection  by  him  while 
state  treasurer  of  the  interest  moneys  paid  in 
consideration  of  such  deposits,  were  all  essen- 
tial parts  of  the  same  transaction,— -they  were 
the  official  acts  of  the  state  treasurer.  At  any 
rate,  the  defendants  are  estopped  to  deny  that 
such  was  their  character. 

The  banks  were  charged  with  the  knowledge 
of  the  character  and  ownership  of  the  funds 
and  with  all  the  responsibility  which  such 
knowledge  imposed. 

Central  Nat.  Bank  cf  Baltimore  y.  Connecti- 
cut MuU  L.  Ins.  Co.  104  U.  8.  64,  26  L.  ed. 
698;  Shaw  v.  Spencer,  100  Mass.  882,  1  Am. 
Rep.  115.  97  Am.  Dec.  107. 

Had  the  banks  or  any  one  of  them  refused 
to  pay  over  these  moneys  upon  demand  of  the 
treasurer,  suit  to  recover  the  same  might  have 
been  brought  in  the  name  of  the  state. 

State  V.  Casey,  6  Wis.  818;  Central  Nat. 
Bank  of  Baltimore  v.  Connecticut  Mut.  L.  Ins. 
Co.  supra;  Bayne  v.  United  States,  98  U.  fl. 
642,  23  L.  ed.  997;  Wolffe  v.  State,  79  Ala.  201; 
Mechanics  Bank  y.  HaUotteU.  52  Me.  545;  Peo- 
ple y.  Houghtaling,  7  Cal.  850;  Hill,  Trustees, 
173. 

The  government  may  follow  the  fund. 
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Lewis  v.  United  States,  92  U.  8.  618,  28  L. 
ed.  518;  Bayne  y.  United  States,  98  U.  8.  642, 
28  L.  ed.  997;  Stone  v.  United  States,  106  U. 
8.  629,  27  L.  ed.  166;  State  y.  Bevers,  86  N.  C. 
688;  Wolffe  r.  State,  supra:  School  Districts  v. 
Edwards,  46  Wis.  150;  McLeod  v.  Evans,  66 
Wis.  401,  67  Am.  Rep.  287. 

In  case  of  actual  conversion,  the  officer  and 
his  sureties  are  held  liable  on  his  official  bond 
for  the  amount  of  such  moneys  with  the  inter- 
est at  the  legal  rate  from  the  time  of  the  con- 
version, and  not  from  the  date  of  demand  for 
an  accounting. 

Cassady  v.  Schod  Trustees.  106  HI.  660; 
Stern  y.  People,  102  HI.  640;  Cleveland  y.  Bum- 
ham,  64  Wis.  860;  Clark  v.  Wilkinson,  59  Wis. 
558;  Dodge  v.  Ptrkins,  9  Pick.  868;  Wood  y. 
Bobbins,  11  Mass.  606.  6  Am.  Dec.  182;  Gay 
V.  Gardiner,  64  Me.  477;  Busasell  y.  SneU,  25 
N.  H.  474;  WiUiams  v.  Sherman,  7  Wend. 
109;  United  States  v.  Knowles,  106  U.  8.  637. 
27  L.  ed.  264;  United  States  v.  Curtis,  100  U. 
8.  119,  25  L.  ed.  671. 

Tbe  treasurer  violated  his  duty  when  he  de- 
posited these  moneys  in  banks  for  his  priyate 
gain,  and  his  doing  so  was  a  conyersion  of  the 
money  to  his  own  use. 

Sargent  y.  Downey,  49  Wis.  628. 

The  character  of  the  act  of  the  state  treaa- 
urer  in  depositing  the  public  funds  and  collect- 
ing interest  thereon  is  not  different  in  principle 
from  the  collection  of  an  unlawful  tax.  or  of 
money  upon  an  illegal  tax  levy  by  a  municipal 
treasurer. 

Having  collected  the  tax,  he  cannot  then 
question  the  right  of  tbe  proper  authority  to 
receive  it,  but  must  pay  it  over,  and  upon  hia 
failure  to  do  so  he  and  his  sureties  are  liable 
upon  his  official  bond. 

Glean  v.  King,  116  N.  Y.  862;  Nealy.  School 
Comrs.  27  Md.  241;  Com.  y.  Philadelphia,  27 
Pa.  497;  Waters  y.  State,  1  Gill,  802;  Smyth 
V.  Titcomb,  81  Me.  272;  People  v.  Brown,  6S 
N.  Y.  180;  Cairns  v.  O^Bleness,  40  Wis.  477; 
Remington  v.  Ward,  78  Wis.  589. 

If  the  collection  of  interest  upon  the  deposit 
of  the  public  funds  in  the  banks  by  the  stale 
treasurer  was  an  illegal  transaction,  the  appel- 
lants cannot  be  heard  to  assert  sudi  a  defense 
to  this  action. 

Ewins  V.  Trenton,  24  N.  J.  L.  764;  2  Kent, 
Com.  467;  Cotton  y.  Thurland,  5  T.  R.  406; 
Smith  V.  Bickmore,  4  Taunt  474;  Kiewert  y. 
Bindskopf,  46  Wis.  481,  82  Am.  Rep.  731; 
Wells  y.  McGeoch,  71  Wis.  196;  Pittsburg  Min. 
Co.  V.  Spo^mer,  74  Wis.  807;  People  v.  Tread- 
way,  17  Mich.  480;  Peoplie  v.  SLate  Treasurer, 
24  Mich.  466;  P^opU  y.  Tweed,  6  Hun,  351; 
Bullwinkel  y.  Guttenberg,  17  Wis.  584;  La 
Points  y.  A^and,  47  Wis.  261;  Lyndon  y. 
Miller,  86  Vt.  829;  Trescott  v.  Moan,  60  Me. 
847;  Casper  v.  State,  47  Wis.  635;  Remington 
y.  Ward,  78  Wis.  639;  Sutherland  v.  Carr,  85 
N.  Y.  105;  Throop,  Pub.  Off.  §  288;  State  y. 
Buttles,  8  Ohio  8t.  309. 

No  custom  or  usage  as  to  the  payment  of 
interest  for  the  personal  gain  of  the  state  treas- 
urer can  be  made  available  as  a  defense,  as  it 
would  be  a  violation  of  the  plain  and  positive 
provisions  of  the  statutes. 

When  usage  or  legislative  or  administratlye 
practice  has  been  allowed  to  govern  the  inter- 
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pretation  of  statutory  or  coDstttattonal  enact- 
ments, the  meaning  of  the  latter  were  to  some 
extent  subject  to  reasonable  doubt 

Endlicb,  Interpretation  of  Statutes,  §^  868, 
861,  528;  Sedgwick,  Stat.  &  Const.  L.  §§  29, 
«8,  227,  231;  Dwarr.  Stat.  §§  475,  477;  1 
Oreenl.  £y.  §^  292,  298;  Lawson  Usages  & 
Oustoms,  p.  453. 

IV'bere  a  law  is  plain  and  unambiguous 
'^9'betber  it  is  expressed  in  general  or  limited 
terms,  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and 
oousequently  there  is  no  room  left  for  con- 
Btruction. 

United  StaUM  ▼.  FUher,  6  U.  S.  2  Cranch. 
858,  2  L.  ed.  804;  Aity-Qen.  v.  BrUtol,  2  Jac. 
A  W.  821:  Clyde  Nav.  TnitUes  v.  Laird, 
Xi.  R  8  App.  Cas.  678;  Minighan  v.  IState,  77 
"Wis.  648;  DiplockY.  Blackburn,  8  Campb.  43; 
J^ree  v.  United  States,  1  Ct.  CI.  270;  Albright 
▼.  Bedford  County,  106  Pa.  582;  Brown  t. 
Oanu  2  Rawle,  40;  Qodshalk  ▼.  Northampton 
Otntnty,  71  Pa.  824;  DetapUme  v.  Crenshaw,  15 
Oratt.  456:  Bowm  v.  Stoddard,  10  Met.  875; 
J^e^ey  v.  BeU,  6  La.  Ann.  760;  State  v.  Cun- 
ntngham,  15  L.  R  A.  561.  81  Wis.  440:  StaU 
▼.  Sc/icol  Diet,  No.  8,  7  L.  R.  A.  880,  76  Wis. 
196. 

The  doctrine  of  absolute  liability  of  the  state 
treasurer  for  the  moneys  in  his  custody  has  no 
application  here,  and  constitutes  no  defense  to 
tbis  action. 

Munt  7.  StaU,  124  Ind.  806;  Rowley  y.  Fair, 
104  Ind.  189;  South  Bend  First  Nat.  Bank  y, 
'  Oandy,  11  Keb.  431;  United  States  v.  Tfiomas, 
82  U.  8.  15  Wall.  837,  21  L.  ed.  89;  Varrar 
▼.  United  States,  30  U.  S.  5  Pet.  378,  8  L.  ed. 
150;  Cumberland  County  y.  Dennel,  69  Me. 
857,  81  Am.  Rep.  284. 

Some  courts  have  already  manifested  a  dis- 
position to  recede  from  this  doctrine  of  abso- 
lute liability. 

See  United  States  y.  Thomas,  supra,  which 
practicaHy  overruled  United  States  v.  Pres- 
eati^  44  U.  S.  8  How.  578.  11  L.  ed.  784; 
State  T.  Houston,  78  Ala.  576,  56  Am.  Rep.  59; 
Ti^k  County  v.  Watson,  15  8.  C.  1,  40  Am. 
Rep.  675;  liople  v.  Faulkner,  107  N.  Y.  477; 
Oumbefland  County  y.  PenneU,  svpra. 

The  doctrine  of  the  absolute  liability  of  the 
treasurer  is  not  material  to  the  determination 
of  this  case  for  the  reason  that  the  other  prop- 
osiiioD — namely,  because  of  this  responsibility 
to  account  he  t)ecomes  the  debtor  of  the  stHte 
"With  the  right  to  do  with  the  money  as  he  sees 
fit,— does  not  necessarily  nor  logically  follow. 

suae  y.  Clarke,  73  N.  C.  255. 

Jtfr.  WillUun  F.  Vilas*  also  for  respond- 


The  treasurer's  liability  did  not  confer  own- 
ership, nor  any  of  the  privileges  of  ownership, 
of  the  public  moneys. 

United  States  v.  Preseott,  44  U.  8.  3  How. 
678,  11 L.  ed.  784;  United  States  v.  Dashiel,  71 
U.  S.  4Wall.  182.  18L.ed.819;  United  States 
V.  KeMer,  76  U.  S.  9  Wall.  88,  19  L.  ed.  574; 
Bayden  y.  United  States,  80  U.  S.  18  Wall.  17, 
ISOTj.  ed.  527;  Be/oans  v.  United  States,  80  U. 
JB.  13  Wall.  56,  20  L.  ed.  531 ;  Com.  v.  Comly,  3 
Pa.  872;  United  States  v.  Thomas,  82  (J.  8.  15 
^Wall.  843,  21 L.  ed.  91;  State  v.  Harper,  6  Ohio 
St.  607,  67  Am.  Dec.  863;  Cumberland  County 
▼.  PenneU,  69  Me.  857,  81  Am.  Rep.  284;  State 
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y.  Houston,  78  Ala.  676, 56  Am.  Rep.  50;  To7-k 
County  Y.  Watson,  15  8.  C.  1,  40  Am.  Rep.  675; 
Boss  y.  Hatch,  5  Iowa,  140. 

The  money  in  the  treasury  belongs  to  the 
stnte,  and  the  interest  deriyed  from  its  use 
belongs  to  the  same  owner. 

Earl  of  Lonsdale  v.  Church,  8  Bro.  Ch.  44; 
Willis  y.  Commissioners  of  Appeals,  5  East,  22; 
United  States  y.  Mosby,  133  U.  8.  286,  83  L. 
ed.  630,  24  Ct.  CI.  14;  Bichmond  County  Suprs. 
y.  Wandeh  6  Lans.  33,  affirmed,  59  N.  Y.  ti45; 
Hunt  y.  State,  124  Ind.  306;  Hughes  y.  People, 
82111.78;  Cooperv.  People,  86  IU.U7',  Chicago 
y.  Cage,  95  HI.  598,  85  Am.  Rep.  182;  Sargent 
y.  Downey,  49  Wis.  528;  Central  Nat  Bank  of 
Baltimore  y.  Connecticut  Mut,  L,  Ins,  Co,  104 
IT.  8.  54,  26  L.  ed.  698;  State  y.  Keim^  8  Neb. 
68;  South  Bend  First  Nat,  Bank  y.  Qandy,  11 
Neb.  431. 

On  Rehearing, 

The  right  of  action  in  favor  of  the  state  was 
complete  upon  the  failure  of  the  ou'going 
treasurer  to  account  for  and  pay  over  these 
interest  moneys  and  no  previous  demand  was 
essential  to  such  right  of  action. 

School  Dist  No,  1  y.  Lyford,  27  Wis.  506; 
Kewaunee  County  Suprs,  v.  Knipfcr,  87  Wis. 
496;  Milwaukee  County  Suprs,  v.  Pabst,  70 
Wis.  352;  Fond  du  Lae  v.  Moore,  58  Wis.  170; 
Remington  v.  Ward,  78  Wis.  589;  RicJimond 
County  Suprs,  y.  Wandel,  6  Lans.  b3;  Monroe 
County  Suprs,  y.  Clark,  92  N.  Y.  391. 

These  interest  moneys  had  been  collected 
by  Mr.  McFetridge  himself  and  the  amount 
thereof  was  known  to  him  and  capable  of 
beini;  accurately  ascertained  at  any  time.  In- 
terest was  therefore  properly  chargeable  on 
the  account. 

School  Hist.  No,  1  y.  Dreutzer,  51  Wis.  158; 
11  Am.  &  Eng.  Encyclop.  Law,  p.  386. 

Although  interest  was  not  expressly  reserved 
in  the  bond,  it  was  implied  by  the  nature  of 
the  contract;  it  therefore  became  a  part  of  the 
obliffaiion  and  is  recoverable  as  of  right. 

Clark  Y.  Wilkinson,  59  Wis.  543;  Cleveland 
y.  Burnham,  64  Wis.  860;  Dillman  y.  Hastings, 
144  U.  8.  186,  '6Q  L.  ed.  378. 

Lyon^  Ch,  J,,  delivered  the  opinion  of  the 
court: 

This  case,  and  that  of  State  y.  Harshaw^ 
(Wis.)  54  N.  W.  Rep.  17,  which  involves 
substantially  the  same  legal  questions,  were 
argued  together  in  this  court'  It  is  proper 
and  just  to  say  at  the  outset  that  the  argu- 
ments contain  abundant  evidence  of  the  great 
labor  and  research  bestowed  upon  the  cases 
by  the  able  counsel  of  the  respective  parties 
to  the  controversy.  We  acknowledge  our  ob- 
ligations to  counsel  for  the  great  aid  we  have 
derived  from  their  arguments.  We  shall  not 
discuss  all  the  propositions  arjued,  and  shall 
refer  to  comparatively  few  of  the  numerous 
cases  and  authorities  cited  in  their  support, 
although  we  have  carefully  examined  large 
numbers  of  them.  These  citations  will  be 
preserved  in  the  report  of  the  cases.  We 
think  the  determination  of  these  cases  must  be 
controlled  by  the  construction  which  is  given 
to  certain  statutes  concerning  the  rights,  du- 
ties, and  liabilities  of  the  state  treasurer,  and 
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the  sureties  in  his  official  bond,  and  by  the 
application  of  certain  principles  which  are 
quite  elementary  in  the  law.  With  these 
preliminary  observations,  we  will  proceed  to 
consider  the  McFetridge  Case. 

The  alleged  failure  of  the  state  treasurer, 
the  defendant  Edward  G.  McFetridge,  to  per- 
form  his  duties,  as  one  of  the  commissioners 
of  the  public  lands,  in  the  investment  of  the 
trust  funds  in  the  treasury,  under  sections 
258,  258a,  and  262a,  Sanborn  &  Berryman, 
Ann.  Stat. ,  which  is  assigned  in  the  com- 

filaint  as  a  breach  of  the  condition  of  the  bond 
n  suit,  has  no  significance  on  this  appeal,  for 
the  reasons  that  no  findings  in  respect  thereto 
were  made  or  demanded,  and  no  exception  is 
preserved  in  the  record  which  presents  the 
matter  of  such  alleged  failure  of  duty  to  the 
consideration  of  this  court.  No  further  ref- 
erence to  the  subject  will  be  required.  On 
this  appeal,  therefore,  this  is  simply  an  ac- 
tion of  law  on  the  official  bond  of  the  state 
treasurer,  McFetridge,  against  him  and  his 
surviving  sureties  in  such  bond,  to  recover 
certain  sums  of  money  which  he  received 
from  time  to  time  during  his  specified  term 
of  office,  from  banks  and  banking  associa- 
tions and  firms,  as  compensation  paid  by 
them  on  loans  of  public  funds  to,  or  deposits 
with,  such  banks,  associations,  and  firms. 
For  convenience  these  depositaries  are  re- 
ferred to  in  this  opinion  under  the  general 
designation  of  banks.  It  is  strongly  urged 
on  behalf  of  the  defendants  that,  although 
the  treasurer  may  be  liable  to  the  state  in 
some  form  of  action  for  the  money  thus  re- 
ceived by  him  on  account  of  sudi  loans  or 
deposits,  yet,  unless  the  sureties  are  also  li- 
able therefor  on  the  bond  in  suit,  there  can 
be  no  recovery  in  this  action  a^inst  the 
treasurer.  This  is  probably  a  correct  state- 
ment of  the  law.  At  least,  for  the  purposes 
of  this  case  it  will  be  so  re^rded.  In  de- 
termining whether  the  sureties  are  liable  on 
the  bond  for  the  alleged  breach  thereof,  it 
will  not  be  forgotten  that  their  liability 
must  not  be  extended  by  mere  implication 
beyond  the  letter  of  their  undertaking?.  This 
court  has  always  held  rigidly  to  this  rule. 
In  its  latest  deliverance  on  the  subject,  in 
Drinkwine  y.  Eau  Claire  fWis.)  58  N.  W. 
Rep.  678,  in  the  opinion  of  Mr,  Justice  Pin- 
ney  it  is  said  :  "The  liability  of  a  surety  is 
strictimmi  juris,  and  cannot  be  extended  by 
implication.  He  has  a  ri^ht  to  stand  on  the 
exact  words  of  his  contract:  'The  bond 
speaks  for  itself,  and  the  law  is  that  it  shall 
80  speak,  and  that  the  liabilities  of  sureties 
is  limited  by  the  exact  letter  of  the  bond, 
and,  if  the  words  will  not  make  them  liable, 
nothing  can.'  There  is  no  construction — no 
equity — against  sureties.  Dobbin  v,  Bradley, 
17  Wend.  422:  State  v.  Medary,  17  Ohio, 
665 ;  Myres  v.  Parker,  6  Ohio  St.  504 ;  Rens- 
selaer County  Suprs.  v.  Bates,  17  N.  Y.  242. " 
In  the  light  of  the  above  rule  we  are  to 
determine  whether  there  has  been  any  breach 
of  the  condition  of  the  bond  in  suit,  to  the 
injury  of  the  state,  for  which,  under  legal 
rules,'  the  sureties  can  be  held  liable  on  their 
bond.  If  there  has  been  such  breach,  it  is 
of  the  condition  that  **8ald  Edward  C.  Mc- 
Fetridge shall  deliver  over  to  his  successor 
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in  office  ...  all  moneys  .  .  .  be- 
longing to  his  said  office.  **  As  a  matter  of 
course,  if  he  has  not  done  so  there  is  a  ho  %. 
breach  of  the  condition  that  he  ** shall  faith- 
fully discharge  the  duties  of  the  said  office 
of  state  treasurer, "  one  of  which  duties  is  to 
deliver  to  his  successor,  at  the  expiration  of 
his  official  term,  all  moneys  belonging  to  his- 
office  remaininff,  or  which  should  be,~in  his- 
hands.  It  wilfbe  assumed  for  the  purposes 
of  the  case  that,  if  the  deposits  in  question 
weie  made  without  lawful  authority,  the  in- 
terest thereon  was  illegally  received  by  the 
treasurer,  and  that  in  such  case  there  is  no 
liability  therefor  on  the  official  bond  of  the 
treasurer.  If  the  money  received  by  Treas- 
urer McFetridge  from  banks  as  interest  on 
the  state  funds  loaned  to  or  deposited  with 
them  was  lawfully  received  by  him,  and  if 
the  same  belonged  to  his  office  as  state  treas- 
urer,— that  is  to  say,  if  such  interest  is  of 
right  the  money  of  the  state,  and  not  of  the 
treasurer  in  his  individual  capacity, — it  was 
his  duty  to  deliver  or  pay  over  the  same  to 
his  successor  in  office,  and  his  failure  to  do 
so  is  a  breach  of  the  condition  of  his  bond  for 
which  he  and  his  sureties  are  liable  in  an  ac- 
tion at  law  thereon,  to  the  extent  of  the 
money  thus  received  and  not  accounted  for. 
Hence  the  Question  is,  Was  the  money  re- 
ceived by  Treasurer  McFetridge  from  the 
various  banks  as  the  consideration  of  his  de- 
positing the  public  funds  with  them  law- 
fully received  by  him,  and,  if  so.  does  it 
belong  ro  the  treasurer  individually,  or  to 
his  said  office  of  treasurer, — that  is,  to  the 
state? 

If  we  correctly  understand  the  argument 
on  the  part  of  the  defendants,  it  is  that  on 
either  of  three  propositions  or  hypotheses  tho 
money  here  in  controversy  belongs  to  the 
treasurer  individually.  These  propositions 
are:  First.  The  legal  title  to  the  public 
moneys  which  came  to  the  hands  of  Tr^urer 
McFetridge  is  in  him,  and  not  in  the  state  ; 
that  the  relation  between  him  and  the  state 
was  that  of  debtor  and  creditor  only,  and 
hence  that  it  is  no  concern  of  the  state  what 
the  treasurer  did  with  the  public  money,  or 
how  much  profit  he  made  out  of  it,  provided 
he  accounted  properly  for  what  he  received  ; 
that  his  obligations  to  the  state  were  fully 
performed  when*he  paid  or  delivered  to  the 
persons  entitled  thereto  the  amount  of  money 
which  he  received  in  the  first  instance ;  and 
hence  that  the  sums  received  by  him  frona 
the  banks  in  which  he  deposited  the  public 
funds,  as  interest  on  such  deposits,  whether 
paid  to  him  as  a  gratuity,  or  pursuant  to  a 
previous  agreement  or  understanding,  be- 
longed to  him  individually,  as  incident  to 
the  legal  ownership  of  the  money.  Second. 
The  deposit  of  the  public  funds  in  banks  by 
Treasurer  McFetridge  was  without  authority 
of  law,  and  it  was  not  in  the  contemplation 
of  the  state  or  the  sureties  in  his  official  bond, 
that  he  would  make  such  deposits  and  receive 
interest  thereon.  Hence  liability  for  such 
interest,  even  though  the  state  may  recover 
it  of  the  treasurer,  is  not  within  the  true  in- 
tent and  meaning  of  the  condition  of  his 
bond,  and  the  sureties  are  not  liable  therefor. 
Third.  If  the  first  proposition  above  stat^. 
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is  negatived,  and  the  state  held  to  be  the 
ovrner  of  the  public  funds  that  came  to  the 
hands  of  Treasurer  McFetridge,  he  is  still 
absolutely  liable  on  his  bond  to  account  for 
and  pay  over  to  the  persons  entitled  thereto, 
car  deliver  to  his  successor  in  office,  all  such 
funds.  Because  he  is  thus  absolutely  liable 
therefor,  the  ordinary  liability  of  a  trustee  to 
account  to  his  cestui  que  trust  for  all  profits 
made  by  him  out  of  the  trust  money  or  prop- 
erty does  not  exist,  and  the  money  claimed 
in  this  action  is  not  recoverable  by  the  state, 
hut  belongs  to.  the  treasurer  individually. 
This  proposition  assumes  that  the  deposits 
-w^ere  lawfully  made  and  the  interest  claimed 
la^r fully  received  by  the  treasurer. 

We  now  proceed  to  consider  the  above 
propositions  in  the  order  stated,  and  the  de- 
termination of  them  is  believed  to  be  decisive 
of  the  judgment  which  ought  to  be  rendered 
in  the  case. 

I.  It  is  assumed  for  the  purposes  of  the 
case  that,  if  the  legal  title  to  the  public 
funds  which  lawfully  came  to  the  hands  of 
Treasurer  McFetridge  was  vested  in  him, 
there  can  be  no  recovery  b^  the  state,  either 
against  him  or  the  sureties  in  his  official 
hond,  for  any  profit  he  may  have  made  by 
the  use  of  such  funds.  The  question  whether 
the  state  is  the  owner  of  the  public  funds  in 
the  hands  of  its  treasurer,  or  whether  the  ie- 

§al  title  thereto  is  in  the  treasurer,  must  be 
etennined  by  the  statutes  prescribing  the 
right^s,  duties,  and  liabilities  of  the  treasurer. 
These  statutes  will  be  referred  to,  and  con- 
sidered as  briefly  as  possible.  Section  152, 
Rev.  Stat,  is  as  follows:  *'The  treasurer 
shall  keep  his  office  at  the  capitol ;  shall  re- 
ceive and  have  charge  of  all  money  paid  into 
the  state  treasury,  and  shall  pay  out  the  same 
as  directed  by  law."  Section  153  requires 
him  to  give  a  bond,  with  sureties,  condi- 
tioned (among  other  things)  for  the  faithful 
diflcbarjce  of  the  duties  of  his  office,  and  that 
he  shall  deliver  to  his  successor  in  office,  or 
other  person  authorized  to  receive  the  same, 
all  moneys,  property,  etc.,  ** belonging  to 
his  said  office."  Section  154  requires  the 
governor  to  exact  an  additional  bond  of  the 
treasurer  in  several  contingencies,  one  of 
nrhich  is,  **  whenever  the  funds  in  the  treasury 
shall  exceed  the  amount  of  the  treasurer's 
bond."  Section  157,  subd.  1,  makes  it  the 
duty  of  the  treasurer  to  keep  a  cash  book, 
and  to  enter  therein  *'a  detailed  account  of 
a1 1  money  received  by  him  and  disbursed, " 
-vrhich  book  he  is  required  to  deposit  weekly 
-with  the  secretary  of  state.  Subdivision  2 
makes  it  the  duty  of  the  treasurer  ^to  pay 
out  of  the  state  treasury,"  on  demand,  the 
amounts  specified  in  proper  warrants  drawn 
by  the  secretary  of  state,  and  provides  that 
*^he  shall  pay  no  money  out  of  the  treasury" 
except  in  pursuance  of  some  law  authorizing 
him  to  do  so.  Subdivision  7  requires  him 
to  report  quarter  yearly  to  the  governor  **  the 
total  amount  of  funds  in  the  treasury,  spec- 
ifying in  what  kinds  of  currency  they  con- 
sist, and  the  amount  of  each  kind,^'  etc. 
Subdivision  8  requires  him  also  to  report  to 
the  ffovemor,  at  stated  times,  "a  full  and 
detafled  statement  of  all  money  received  into 
and  paid  out  of  the  treasury"   during  the 
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times  specified  in  the  statute.  Section  159 
is  as  follows:  "The  governor  and  attorney - 
general  shall,  at  least  once  in  each  quarter 
year,  and  at  such  other  times  as  the  governor 
may  elect,  examine  and  see  that  all  the  money 
appearing  by  the  books  of  the  secretary  ot 
state  and  state  treasurer  as  belonging  to  the 
several  funds  is  in  the  vaults  of  the  treasury, 
and,  in  case  of  a  deficiency,  shall  require 
the  treasurer  to  make  up  such  deiiciency  im- 
mediately; and  if  such  treasurer  shall  refuse 
or  neglect,  for  ten  days  thereafter,  to  have  the 
full  sum  belonging  losaid  funds  in  the  treas- 
ury, the  attorney- general  shall  institute  pro- 
ceedings to  recover  the  same. "  Section  4419, 
the  provisions  of  which  doubtless  extend  to 
and  include  the  state  treasurer,  makes  it 
prima  facie  evidence  of  the  embezzlement 
thereof  if  the  treasurer  loans  or  deposits  the 
public  moneys  in  his  hands  "for  his  own 
gain,  profit,  or  advantage,  without  special 
authority."  This  section  also  contains  the 
following  provision:  "Every  public  officer 
shall  promptly  pay  over,  as  required  by  law, 
the  same  moneys  received  and  held  by  him  by 
virtue  of  his  office,  aud  the  whole  thereof." 
The  above  statutes  were  all  in  force  when, 
and  for  a  long  time  before,  the  bond  in  suit 
was  executed.  From  beginning  to  end  they 
are  entirely  inconsistent  with  the  theory  that 
the  Legislature  intended  by  the  enactment  of 
any  of  them  to  vest  the  state  treasurer  with 
the  legal  ownership  of  the  public  moneys 
which  come  to  his  hands,  thus  making  him 
merely  the  debtor  of  the  state  in  respect 
thereto.  If  such  were  his  relation  to  the 
state,  it  would  be  difficult  to  show  that  such 
funds  were  not  subject  to  be  seized  for  his 
debts,  or,  in  case  of  the  death  of  the  treasurer 
in  office,  that  the  same  would  not  go  to  his 
administrator  as  part  and  parcel  of  his  estate, 
the  state  being,  perhaps,  a  preferred  creditor. 
It  is  inconceivable  that  any  Legislature  could 
intend  such  results,  and  there  is  nothing  in 
any  statute  which  forces  the  conclusion  that 
they  did  so.  A  close  analysis  of  the  above 
statutes,  or  any  extended  discussion  of  them, 
is  quite  unnecessary,  for  a  perusal  of  them 
is  sufficient  to  carry  conviction  to  the  mind 
that  the  Legislature  never  intended  to  divest 
the  state  of  its  title  to  the  public  funds  in 
the  hands  of  its  treasurer,  and  the  consequent 
control  over  those  funds  which  results  from 
ownership  thereof.  We  must  therefore  neg- 
ative the  first  proposition  above  stated,  and 
hold  that  the  state  was  the  owner  of  the  pub- 
lic funds  which  came  to  the  hands  of  Treas- 
urer McFetridge.  Some  of  the  above  stat- 
utes are  hereinafter  referred  to  on  another 
branch  of  the  case,  and  a  construction  (riven 
them ;  but  such  construction  does  not  dimin- 
ish their  persuasive  force,  as  showing  that 
the  state  is  the  owner  of  such  funds; 

Before  leaving  this  branch  of  the  case  it 
may  be  observed  that,  in  the  argument  of 
this  appeal,  the  question  of  the  ownei-ship 
of  these  funds  was  not  made  as  prominent  as 
it  oppears  to  have  been  on  the  trial  of  this 
and  the  Harshaw  Case  in  the  circuit  court. 
At  least  one  of  the  counsel  in  the  latter  case 
conceded  that  the  state  remains  such  owner. 
However,  all  of  the  counsel  for  the  defend- 
ants who  participated  in  the  argument  dis- 
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claim  that  they  conceded  Id  the  circuit  court 
that  the  money  claimed  in  this  action  belongs 
to  the  owner  of  the  funds  thus  deposited  in 
the  banks,  and  maintained  that,  although 
the  state  is  the  owner  thereof,  still  it  is  not 
entitled  to  the  interest  thereon  paid  by  the 
banks  to  the  treasurer,  whether  such  deposits 
were  legally  or  illegally  made.  This  conten- 
tion is  embraced  in  the  second  and  third  prop- 
ositions or  hypotheses  above  stated.  These 
will  now  be  considered. 

II.  Was  the  deposit  by  the  treasurer  in 
banks,  in  his  name  of  office,  of  the  public 
funds  in  his  hands  belonging  to  his  office, 
which  were  deposited  subject  to  his  draft 
therefor  at  any  time  as  such,  and  only  as 
such  treasurer,  an  unauthorized  and  illegal 
use  of  tliose  funds?  Many  adjudications  else- 
where hold  the  doctrine  that,  if  the  treasurer 
was  prohibited  by  law  to  make  such  depos- 
its, he  is  not  liable  to  account  to  the  state 
for  any  interest  received  by  him  thereon.  So 
far  as  we  have  been  able  to  discover,  none  of 
the  adjudications  contain  a  very  satisfactory 
statement  of  the  principle  upon  which  they 
rest.  But  we  suppose  it  to  be  that  such  un- 
law'ul  deposit  of  the  funds  is  a  conversion 
thereof  by  the  treasurer  to  his  own  use,  as 
indicated  in  Sargent  v.  Dovmey^  49  Wis.  528, 
and  other  cases  in  this  court,  the  measure  of 
damages  for  which  conversion  is  the  sum 
thus  converted,  with  interest  thereon  from 
the  time  he  should  have  paid  the  money  to 
the  creditors  of  the  state,  or  delivered  the 
same  to  his  successor  in  office,  as  required 
by  law.  If,  before  any  lawful  demand  there- 
for, the  treasurer  thus  pays  over  or  delivers 
the  amount  so  converted  by  him,  the  damages 
which  the  state  might  otherwise  have  recov- 
ered of  him  and  his  sureties  are  satisfied,  and 
the  right  of  action  is  gone,  although  he  may 
have  made  gains  by  way  of  interest,  or  other- 
wise, out  of  the  money  thus  converted.  For 
reasons  hereinafter  stated  it  is  unnecessary  to 
determine  whether,  if  the  treasurer  illegally 
made  such  deposits,  he  fulfilled  his  obliga- 
tions to  the  state  when  he  paid  over  the 
funds  thus  deposited  as  required  by  law.  It 
may  be  observed,  however,  that,  whatever 
the  rights  of  the  sureties  are  in  such  case,  to 
allow  the  treasurer  to  escape  accounting  to 
the  state  for  gains  accruing  from  his  illegal 
use  of  the  public  funds  looks  very  much  like 
allowing  a  public  officer  to  profit  by  his  own 
wrong  and  breach  of  official  duty.  Courts 
should  be  slow  to  assert  the  right  of  a  de- 
liquent  official  to  such  gains,  unless  com- 

fuelled  to  do  so  by  plain  rules  of  law.  But 
et  it  be  assumed  for  the  purposes  of  the  case 
that,  if  the  deposits  were  (as  the  defendants 
allege)  illegally  made,  this  action  must  fail 
and  we  are  brought  to  consider  and  determine 
whether- they  were  so  made.  These  deposits 
were  made  in  the  name  of  the  treasurer,  in 
his  official  capacity  as  such.  No  time  of 
credit  was  given  upon  them,  but  they  were 
payable  whenever  required  by  the  trejisurer, 
and  they  could  only  be  drawn  on  the  official 
draft  or  check  of  the  treasurer.  They  were 
made  in  accordance  with  the  usual  and  long- 
continued  course  of  business  in  that  depart- 
ment of  the  state  government.  They  were 
not  made  primarily  for  the  purposes  of  gain 
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or  profit  to  the  treasurer,  but  because  the  ex* 
igencies  of  the  business  of  the  department, 
and  the  reasonable  convenience  of  creditors 
of  the  state,  rendered  it  almost  absolutely 
necessary  that  state  funds  should  be  kept  in 
different  portions  of  the  state,  and  in  the 
cities  of  Chicago  and  New  York,  against 
which  the  treasurer  might  draw  to  pay  ap- 
propriations. Such  methods  had  prevailed, 
and  deposits  had  been  made  in  banks,  and 
drawn  against,  by  all  the  different  state 
treasurers,  for  thirty  years  or  more  before  the 
execution  of  the  bond  in  suit.  A  large  por- 
tion of  the  public  funds  were  thus  kept  on 
deposit  during  that  whole  period,  and  dis- 
bursed throu^  tJie  instrumentality  of  tens 
of  thousands — even  hundreds  of  thousands — 
of  drafts  or  checks  drawn  by  the  respective 
treasurers  in  their  name  of  office  against  such 
deposits.  To  say  of  any  adult  citizen  resid- 
ing in  the  state  auring  any  considerable  por- 
tion of  that  period,  especially  if  he  was  a 
member  of  the  IjCgislature,  that  he  did  not 
know  of  such  course  of  business,  would  be 
an  impeachment  of  his  intelligence.  Under 
these  circumstances  it  is  reasonable  to  hold 
that  the  state  treasurers  were  justified  in 
transacting  the  business  of  their  department 
as  they  did  transact  it,  and  as  such  business 
is  almost  invariably  conducted  in  the  com- 
mercial world,  unless  those  methods  were 
prohibited  by  some  statute  of  the  state.  And 
this  brings  us  to  an  examination  of  the  stat- 
utes bearing  upon  the  subject. 

It  may  correctly  be  assumed,  we  think, 
that,  if  the  making  of  such  deposits  was 
prohibited  at  all,  the  prohibition  must  be 
found  in  one  or  more  of  the  following  stat- 
utes :  Sections  152, 155,  160,  4419,  Rev.  SUt. 
above  referred  to,  and  the  provisions  for  the 
investment  of  the  trust  funds,  being  sections 
258,  258a,  262a,  Sanborn  &  Berrvman,  Ann. 
Stat.  It  is  maintained  in  behalf  of  the  state 
that  under  sections  152  and  4410  it  was  the 
duty  of  the  treasurer  to  pay  out,  or  deliver 
to  the  persons  entitled  tliereto,  the  same 
identical  coin  and  currency  paid  into  the 
treasury,  and  that  the  deposits  in  question 
came  within  the  provision  of  the  latter  sec- 
tion, making  it  a  crime  on  the  part  of  the 
treasurer  to  loan  or  deposit  the  public  funds 
for  his  own  gain,  profit,  or  advantage,  with- 
out special  authority,  which  of  course  would 
render  the  deposits  unlawful.  Also,  that  un* 
der  section  159,  until  lawfully  paid  out,  it 
was  the  duty  of  the  treasurer  to  keep  such 
coin  and  currency  in  the  vaults  of  the  treas- 
ury, which  is  claimed  to  be  the  vault  or  safe 
in  the  treasurer's  office  in  the  capitol ;  and, 
further,  that  the  deposit  thereof  with  banks 
by  the  treasurer,  on  his  own  responsibility, 
was  an  investment  of  the  funds  prohibited  by 
sections  160,  258,  Sanborn  <&  Berry  man,  Ann. 
Stat.  These  statutes  will  now  be  examined 
with  reference  to  determining  whether  they, 
or  either  of  them,  when  fairly  construed, 
contain  the  alleged  prohibition  to  make  the 
deposits  in  question. 

First.  It  is  claimed  that  the  provision  in 
section  4419,  Rev.  Stat.,  making  it  prima 
facie  evidence  of  embezzlement  if  any  officer 
or  other  person  who  has  the  care,  custody,  or 
possession  of  the  money  or  property  of  an- 
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other,  loans  or  deposits  it  for  his  own  ^ain, 
profit,  or  advantage,  without  speciai  author- 
ity, prohibits  the  state  treasurer  from  making 
the  deposits  in  question,  inasmuch  as  he 
made  them  with  the  intention  of  converting 
to  his  own  use  (and  afterwards  did  so)  any 
interest  the  banks  should  thereafter  pay  him 
on  such  deposits.  The  question  is,  therefore, 
Were  the  deposits  in  question  made  for  the 

fiin,  profit,  or  advantage  of  Treasurer  Mc- 
etridge,  within  the  true  intent  and  meaning 
of  that  provision?  We  are  of  the  opinion 
that  this  question  must  be  answered  in  the 
negative.  To  subject  a  public  officer  to  the 
serious  penalties  of  the  statute  there  must 
be  something  in  the  character  and  incidents 
of  the  deposits  to  show  that  he  has  disre- 
garded the  obligations  of  his  trust  in  making 
the  same,  or  it  cannot  justly  be  said  that  he 
deposited  the  money  for  his  own  gain,  profit, 
or  advantage.  So  long  as  his  actions  are 
within  the  line  of  his  autT  he  is  not  an  em- 
bezzler, although  he  may  intend  at  some  fut- 
ure time  unlawfully  to  appropriate  to  his 
own  use  the  trust  funds,  or  some  portion 
theneof,  or  the  interest  realized  thereon.  The 
deposits  under  consideration  (assuming  that 
there  was  no  other  legal  objection  to  the 
making  thereof)  were  regularly  made  by  the 
treasurer,  in  his  official  capacity  as  such,  for 
the  benefit  of  the  state,  and  could  only  be 
dra'wn  on  his  official  draft.  The  authority 
to  contract  for  interest  on  such  deposits  is  as 
broad  as  the  right  to  make  them,  for  the 
statutes  contain  no  special  restriction  in  the 
matter  of  such  interest.  True,  there  was  a 
question  between  the  treasurer  and  the  state 
as  to  which  of  them  was  entitled  to  the  in- 
terest. The  treasurer  claimed  it,  and  in- 
tended, if  it  came  to  his  hands,  to  keep  it. 
Having  done  so,  perhaps  he  committed  an 
offense  against  the  statute.  But  when  he 
made  such  deposits  he  did  no  overt  act  tend- 
ing thereto.  The  incipient  offense  (if  he 
afterwards  committed  it)  rested  entirely  in 
intention,  liable  at  any  time  to  be  abandoned. 
"So  person  can  lawfully  be  convicted  of  an 
offense  merely  because  he  intended  to  commit 
it,  but  did  nothing  in  execution  of  such  in- 
tention. The  deposits  having  been  made  for 
the  benefit  of  the  state,  by  the  treasurer  in 
his  official  capacity,  in  due  course  of  busi- 
ness, with  the  intention,  afterwards  executed, 
to  pay  the  amounts  thereof  to  the  persons  law- 
ful If  entitled  thereto,  the  intention  formed 
in  his  mind  to  retain  to  his  own  use  any  in- 
terest the  banks  might  thereafter  pay  him  on 
account  of  such  deposits  is  not  sufficient  to 
characterize  the  act  of  making  such  deposits 
as  a  conversion  to  his  own  use  of  the  funds 
thus  deposited,  and  an  embezzlement  thereof. 
Let  us  illustrate.  Suppose  on  the  next  day 
after  the  treasurer  had  made  one  of  these  de- 
posits in  some  bank  he  was  prosecuted  for 
embezzlement  under  section  4419.  Concede 
that  he  stipulated  for  interest  on  such  deposit, 
and  intended,  after  such  interest  accrued  and 
was  paid  to  him,  to  keep  it  as  his  own. 
Still  he  made  the  deposit  as  treasurer,  for  the 
benefit  of  the  state,  and  for  the  purpose  of 
paying  the  amount  thereof  to  the  creditors  of 
the  state  on  proper  warrants.  The  prosecu- 
tion would  necessarily  fail,  for  he  embezzled 
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nothing,  and  the  fund  he  intended  to  retain 
unlawfully  had  never  been  in  his  hands ;  in 
fact,  had  not  accrued  when  the  deposit  was 
made.  He  did  no  act  to  evidence  an  inten- 
tion to  embezzle  such  interest,  and  there  is 
nothing  to  support  the  prosecution  but  a  mere 
mental  process  or  intention  entirely  unexe* 
cuted.  This  is  not  sufficient.  Had  the  treas- 
urer made  such  deposits  in  his  individual 
name,  and  it  could  be  proved  that  he  did  so 
for  the  purpose  of  enabling  him  to  embezzle 
the  money  deposited,  or  a  portion  of  it,  it 
might  well  be  said  that  he  thereby  committed 
an  ofiiense  under  section  4419 ;  but  we  cannot 
understand  how  this  can  truly  be  said  of  offi- 
cial deposits  in  regular  and  proper  form,  if 
otherwise  lawfully  made.  We  conclude, 
therefore,  that  Treasurer  McFetridge  did  not 
commit  a  criminal  ofifense  under  section  4419 
when  he  made  the  deposits  in  question. 

Second.  The  next  question  is :  Do  sections 
152  and  the  provision  of  section  4419,  above 
quoted,  require  that  the  treasurer  shall  keep 
and  pay  out  the  same  identical  money  he  re- 
ceived by  virtue  of  his  office, — that  is  to  say, 
the  same  specific  coin  or  currency  thus  re- 
ceived by  him?  The  above  statutory  provis- 
ions have  their  origin  in  Rev.  Stat.  1849, 
chap.  134,  §  80,  or  perhaps  at  an  earlier  date, 
and  are  retained  in  Rev.  Stat.  1856,  chap. 
165,  §  84.  Said  section  80  required  any  per- 
son having  public  funds  in  his  hands  to 
**  pay  over  the  same  money  that  he  may  have 
received  in  the  discharge  of  his  duties.  ^  The 
object  sought  to  be  attained  by  suoh  statutes 
is  very  plain.  Their  enactment  was  due  to 
the  fact  that  a  large  portion  of  the  circulat- 
ing medium  of  the  country  consisted  of  bank 
notes,  which  passed  freely  as  money,  but 
were  not  legal  tender  for  pecuniary  obliga- 
tions. The  value  of  this  kind  of  currency 
was  constantly  fluctuating.  When  depre- 
ciated, treasurers  were  liable  to  be  tempted 
to  purchase  it  at  a  discount  with  more  valu- 
able funds,  perhaps  coin,  in  their  hands,  and 
pay  the  public  creditors  with  such  depre- 
ciated currency  at  the  face  value,  thus  mak- 
ing for  themselves  the  amount  of  the  dis- 
count. That  this  practice  prevailed  to  a 
considerable  extent  in  the  times  when  such 
depreciated  currency  was  in  circulation,  to 
the  manifest  injury  of  public  creditors,  and 
the  disgrace  of  public  service,  is  well  known. 
The  law  was  enacted,  and  has  since  been 
retained,  to  prevent  such  dishonesty  and 
wrong.  Inasmuch  as,  practically,  all  the 
currency  now  in  circulation  in  the  country 
as  money  possesses  the  leeal -tender  quality, 
the  law  has  ceased  to  be  of  much  importance. 
Manifestly,  it  was  never  intended  to  require 
the  treasurer  to  pay  out  the  identical  coins 
or  treasury  notes,  or  coin  certificates,  received 
by  him  officially  for  the  state,  but  only  that 
he  should  not  receive  good  money  into  the 
treasury,  and  pay  the  public  creciitors  with 
depreciated  funds,  if  any  such  are  in  circula- 
tion. Any  other  construction  of  these  stat- 
utes would  ignore  the  reasons  for  their  enact- 
ment, and  in  our  opinion  would  lead  to 
manifest  absurdity.  The  better  view  is, 
we  think,  that  if  the  public  creditors  receive 
directly  from  the  hands  of  the  treasurer,  or 
from  banks  on  the  treasurer's  draft,  money 
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hating  the  same  value  and  essential  qualities 
as  that  paid  into  the  treasury,  the  treasurer 
does  pay  out  *'the  same  moneys  received  and 
held  by  him  by  virtue  of  his  office,"  within 
the  meaning  and  intention  of  the  statutes 
under  consideration.  This  is  so  because 
money  is  in  its  nature  severable, ^-one  coin 
or  note  having  the  same  essential  qualities 
and  value  possessed  by  any  other  of  like  de- 
nomination, and  the  law  does  not  concern  it- 
self to  trace  and  identify  each  specific  coin 
or  note. 

Third.  Was  Treasurer  McFetridge  required 
by  law  to  keep,  in  legal  tender  coin  or  cur- 
rency, all  the  public  funds  in  his  hands  as 
treasurer  in  the  vaults  of  the  treasury?  If 
60,  he  could  not,  of  coui'se,  lawfully  make 
general  deposits  thereof  in  banks.  The  claim 
that  siich  was  his  duty  is  rested  solely  upon 
the  provisions  of  section  159,  Hev.  Stat., 
which  has  already  been  copied  at  length 
herein.  This  section  was  nrst  enacted  in 
1876,  and  stands  as  section  5,  chap.  !^40,  of 
the  Laws  of  that  year.  It  is  argued  that  the 
term  "  the  vaults  of  the  treasury **  means  the 
iron  vault  or  safe  in  the  office  of  the  state 
treasurer  in  the  capitol,  and  that  the  term 
"money,**  as  employed  in  the  statute,  means 
tlic  actual  coin  and  currency  of  the  country. 
This  construction  is,  we  think,  too  narrow, 
for  it  ignores  the  customary  and  necessary 
processes  universally  employed  in  the  con- 
duct of  business  affairs,  and  the  methods  by 
which  the  busiucss  of  the  treasurer's  office 
had  been  conducted  from  its  first  organiza- 
tion, and  would  work  a  violent  and  unneces- 
sary change  in  those  methods  to  the  great 
detriment  of  the  public  business,  and  the  in- 
convenience and  damage  of  public  creditors. 
We  are  not  aware  of  the  existence  of  any 
conditions  when  that  statute  was  enacted 
which  called  for  such  an  extreme  remedy. 
On  the  contrary,  in  addition  to  the  conditions 
already  mentioned,  it  is  well  known  that  a 
large  portion  of  the  revenues  of  the  state — 
90  per  cent  thereof,  it  is  said — are  paid  into 
the  treasury  in  the  form  of  checks,  drafts, 
and  certificates  of  deposit.  The  construction 
of  section  159  contended  for  would  require 
the  treasurer  to  demand  that  the  revenues  of 
the  state  should  be  paid  to  him  in  lawful 
money,  that  is,  legal  tender  funds,  or  else 
would  compel  him  to  collect  such  checks, 
drafts  or  certificates  of  deposit  in  lawful 
money,  and  place  the  proceeds,  and  other 
money  thus  received  by  him,  in  the  vault  in 
his  office,  in  order  to  be  prepared  for  the  of- 
ficial inspection  of  the  governor  and  attorney- 
general.  It  is  impossible  to  impute  any  such 
absurd  intention  to  the  Legislature.  It  may 
be  conceded,  for  the  purposes  of  the  case, 
that  such  restricted  construction  of  the  stat- 
ute in  respect  to  what  is  meant  by  the  term 
"vaults  of  the  treasury**  is  the  correct  one, 
(a  proposition  we  might  hesitate  to  hold  were 
It  necessary  definitely  to  determine  the  mean- 
ing of  the  term,)  but  we  cannot  agree  that 
the  word  **  money,  **  as  there  employed,  means 
only  the  actual  coin  and  currency  in  circu- 
lation as  money.  Such  a  construction  would 
be  extremely  technical,  and  is,  we  think,  un- 
called for.  "Money**  is  a  generic  term,  and 
may  mean,  not  only  legal -tender  coin  and 
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currency,  but  also  any  other  circulating  me- 
dium, or  any  instruments  or  tokens  in  gen- 
eral use  in  the  commercial  world  as  the  rep- 
resentatives of  value.  It  includes  whatever 
is  lawfully  and  actually  current  in  commer- 
cial transactions  as  the  equivalent  of  legal - 
tender  coin  and  currencv.  Thus  it  is  said 
in  Taylor  v.  Robinson,  84  Fed.  Rep.  678.  that 
"the  term  'money'  is  used  to  designate  the 
whole  volume  of  the  medium  of  exchange 
recognized  by  the  custom  of  merchants  and 
the  laws  of  the  country,  just  as  the  term 
'land'  designates  all  real  estate.*  15  Am. 
&  Eng.  Encyclop.  Law,  701.  We  have  no 
doubt  that  such  is  the  sense  in  which  the 
term  is  employed  in  section  159.  Certificates 
of  deposit,  or  other  vouchers  for  money  de- 
posited in  solvent  banks,  payable  on  demand, 
are  a  most  convenient  m^ium  of  excliange, 
and  are  extensively  used  in  commercial  and 
financial  fransactions  to  represent  the  money 
thus  deposited,  and  as  the  equivalent  thereof. 
Hence  the  same  are  "money,**  within  tlie 
meaning  of  section  159,  and  its  requirements 
in  that  behalf  were  complied  with  by  the 
treasurer  if,  in  their  examination  under  that 
section,  the  governor  and  attorney-general 
found  "in  the  vaults  of  the  treasury**  the 
amounts  called  for  by  the  books  of  the  secre- 
tary of  state  and  treasurer,  although  portions 
thereof  were  in  such  certificates  or  vouchers. 
We  conclude  there  is  nothing  in  section  15d 
which  rendered  it  unlawful  for  Treasurer  Mc- 
Fetridge to  make  the  deposits  in  question. 

Fourth.  Was  the  making  of  such  deposits 
a  violation  of  section  258,  Sanborn  &  Berry- 
man,  Ann.  Statr.,  which  expressly  prohibits 
the  investment  of  the  trust  funds  in  any 
manner  not  authorized  thereby,  or  of  section 
160,  which,  by  implication  prohibits  the 
treasurer  from  making  investments  of  any 
other  funds  in  the  treasury  without  the  ap- 
proval of  the  governor?  By  those  statutes 
such  investments  are  restricted  to  the  pur- 
chase of  bonds  of  the  United  States,  and  of 
several  states  specified  in  section  258,  and  to 
loans  to  counties,  towns,  cities,  villages, 
and  school  districts  for  terms  not  exceeding 
twenty  years.  Sections  258,  2586,  262a,  subd. 
2,  Sanborn  &  Berrvraan,  Ann.  Stat.  Invest- 
ments of  the  trust  funds  must  be  made  by  the 
commissioners  of  the  public  lands.  The 
treasurer  alone  has  no  authority  to  make  any 
investment  of  the  public  funds.  The  de- 
posits in  question  were  made  by  Treasurer 
McFetridge  from  any  and  all  the  funds  in 
the  treasury,  indiscriminately,  although  pre- 
sumably his  books  showed  what  amount  of 
each  fund  was  thus  deposited.  Such  depos- 
its were  made  without  the  approval  or  con- 
currence of  either  of  his  associate  commis- 
sioners of  the  public  lands  or  the  governor. 
If  those  deposits  were  "investments,**  within 
the  meaning  of  the  above  statutes,  they  were 
unlawfully  made.  Were  they  investments? 
The  distinction  between  a  general  deposit  of 
money  in  a  bank  payable  at  any  time  on  de- 
mand, and  an  investment  of  such  money,  is 
plain  and  substantial.  By  such  a  deposit 
the  depositor  does  not  lose  control  of  the 
money,  but  may  reclaim  it  at  any  time. 
True,  he  loses  control  of  the  specific  coin  or 
currency   deposited,    but  not  of  an  equal 
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amount  of  coin  or  currency  having  the  same 
qaalities  and  value,  which,  as  wc  have  seen, 
is  all  that  is  required  of  him.  But  if  the 
funds  in  the  treasury  are  invested  in  United 
States  or  state  bonds,  or  in  loans  on  time  to 
counties,  cities,  etc.,  the  treasurer  loses  con- 
trol thereof,  and  the  same  cannot  be  replaced 
^n  the  treasury  until  such  bonds  are  paid  or 
sold,  or  such  loans  become  due,  and  are  col- 
lected by  due  course  of  law.  The  retention 
by  the  treasurer  of  substantial  control  over 
the  funds  in  the  one  case,  and  his  loss  of 
such  control  in  the  other,  mark  the  leading 
distinction  between  a  mere  deposit  of  the 
funds  and  an  **  investment  thereof,  as  those 
terms  are  used  in  statutes.  This  principle 
'was  applied  by  the  supreme  court  of  Penn- 
sylvania in  the  case  of  Law' $  Estate,  144  Pa. 
499.  In  the  opinion  of  the  court  we  find  the 
following  language :  **  A  deposit  is  where  a 
sum  of  money  is  left  with  a  banker  for  safe- 
keeping, subject  to  order,  and  payable,  not 
in  Uie  specific  money  deposited',  but  in  an 
equal  sum.  It  may  or  may  not  hear  interest, 
according  to  the  agreement.  While  the  re- 
lation between  the  depositor  and  his  banker 
is  that  of  debtor  ana  creditor  simply,  the 
transaction  cannot  in  any  proper  sense  be 
regarded  as  a  loan  unless  the  money  is  left, 
not  for  safe-keeping,  but  for  a  flxea  period, 
at  interest,  in  which  case  the  transaction 
assumes  all  the  characteristics  of  a  loan." 
The  above  views  meet  our  approval.  A  val- 
uable note  to  that  case,  in  which  many  cases 
are  cited  bearing  upon  and  supporting  these 
Tiews,  will  be  found  in  vol.  14  of  Lawyers 
Reports  Annotated,  p.  103.  We  are  of  the 
opinion,  therefore,  that,  in  making  the  de- 
ncwits  in  Question  with  banks.  Treasurer  Mc- 
Fetridge  did  not  invest  the  state  funds,  and 
hence  that  he  did  not  thereby  violate  the 
statutes  which  prohibited  him  from  so  doing. 
It  is  believed  that  the  foregoing  discussion 
covers  all  the  reasons  urged  in  support  of  the 
contention  that  the  deposits  in  question  were 
illegallv  made,  and  interest  thereon  illegally 
received  by  Treasurer  McFetridge.  Our  con- 
clusion on  the  second  principal  proposition 
or  hypothesis  above  stated  is  that  Treasurer 
McFetridge  did  not  violate  any  law  of  the 
state  when  he  made  general  deposits  of  the 
state  funds  with  banks,  subject  to  his  drafts 
therefor,  payable  on  demand.  It  follows  as 
a  corollary  to  such  conclusion  that  it  was 
not  anlawfui  for  him  to  stipulate  for  pay- 
ment by  the  banks  of  interest  on  such  de- 
posits, and  to  receive  such  interest.  It  is 
understood — indeed,  is  a  matter  of  common 
knowledge, — that  when  the  present  state 
treasurer,  Mr.  Hunner,  went  into  office,  be 
continued  the  former  practice  of  depositing 
the  funds  in  banks  and  exacting  and  receiving 
interest  thereon,  but,  contrary  to  such  prac- 
tice, he  accounted  to  the  state  for  such  inter- 
est, by  charging  himself  therewith  in  his  ac- 
count with  the  state,  and  paid  out  the  same 
as  the  money  of  the  state.  In  all  this  he 
"WBS  undoubtedly  strictly  within  the  line  of 
his  duty.  The  mode  of 'making  such  depos- 
its is  now  regulated  by  chapter  273,  Laws 
1891.  On  the  theory  that  the  deposits  in 
question  were  illegally  made,  and  interest 
thereon  illegally  received,  it  was  claimed  on 


the  argument  for  defendants  that  it  is  essen* 
tial  that  the  Legislature  -waive  such  ille- 
gality; and  ratify  those  transaction  of  the 
treasurer,  before  the  state  can  maintain  this 
action.  It  is  said  that,  in  the  absence  of  such 
ratification,  .the  state  is  claiming  the  fruits 
of  i  1 1  egal  transactions.  Whatever  force  there 
might  be  in  this  position  were  the  money 
sought  to  be  recovered  the  proceeds  of  an  il« 
legal  contract,  it  ceases  to  be  significant  after 
it  has  been  determined  that  the  transactions 
through  which  the  money  was  obtained  were 
legal.  If  there  has  been  a  breach  of  the  con- 
dition of  Treasurer  McFetridge 's  official  bond 
to  the  injury  of  the  state,  it  was  the  duty  of 
the  attorney- general,  on  request  of  the  gover- 
nor or  secretary  of  state,  (which  request  will 
be  presumed,)  to  bring  suit  on  such  bond, 
and  special  legislative  authority  to  do  so  is 
not  essential  to  the  maintenance  of  the  action. 
Key.  Stat.  §  163. 

III.  Having  determined  that  the  publie 
funds  which  came  to  the  hands  of  Treasurer 
McFetridge  belonged  to  the  state,  and  that 
he  violated  no  law  when  he  deposited  such 
funds  in  banks  and  stipulated  for  and  re- 
ceived interest  thereon,  we  are  next  to  deter- 
mine the  third  and  last  proposition  or  hy- 
pothesis of  the  defendants,  which  is  that  the 
treasurer  was  absolutely  liable  to  the  stale 
on  his  official  bond  for  all  the  money  of  the 
state  which  came  to  his  hands  by  virtue  of 
his  office,  and  that,  because  of  such  absolute 
liability,  any  interest  he  may  have  realized 
on  such  deposits  belonged  to  him  individ- 
ually. While  such  absolute  liability  of  the 
treasurer  will  be  assumed  for  the  purposes 
of  the  case,  it  seems  to  us  that  no  such  con- 
clusion necessarily  results  therefrom.  Tiie 
treasurer  may  well  be  held  liable  absolutely 
for  all  moneys  of  the  state  coming  to  his 
hands,  and  be  held  liable  also  for"  interest 
on  the  deposits  in  question.  Stated  in  an- 
other form,  such  absolute  liability  does  not 
necessarily  estop  the  state  to  maintain  that 
such  interest  was  received  by  the  treasurer 
by  virtue  of  his  office,  and  belongs  to  his 
oflice.  There  are  cases,  however,  which  ap- 
parently sustain  the  contention  of  defendants* 
counsel  on  this  branch  of  the  case.  Some  of 
them  will  now  be  examined  for  the  purpose 
of  ascertaining  whether  they  do  so  hold,  and 
if  so,  upon  what  grounds  the  doctrine  is 
rested. 

The  case  of  People  ▼.  Wdlsen,  17  Colo.  170, 
15  L.  R.  A.  456,  recently  decided  by  tlie  su- 
preme court  of  Colorado,  is  much  relied  upon 
by  counsel  for  defendants  to  sustain  their 
contention.  Like  this  action,  it  was  brought 
by  the  state  on  the  official  bond  of  a  former 
state  treasurer,  against  him  and  his  sureties 
therein,  to  recover  intenjut  received  by  such 
treasurer  on  deposits  of  public  funds  made 
by  him  in  banks,  which  interest  was  retained 
by  him  to  his  own  individual  use.  It  was 
held  by  the  trial  court  on  demurrer  that  the 
complaint  failed  to  state  a  cause  of  action 
against  the  treasurer  or  his  sureties,  and  the 
supreme  court  atHrmed  a  judgment  for  de- 
fendants on  such  demurrer.  We  understand 
that  the  judgment  in  that  case  is  rested  by 
the  court  on  two  separate  and  distinct 
grounds,  to  wit:      (1;  Upon  the  statutes  of 
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that  state;  and  (2)  upon  the  absolute  liabil- 
ity of  the  treasurer  to  account  to  the  state  for 
the  public  funds  which  come  to  his  hands. 
As  to  the  first  of  these  grounds.  In  March, 
1889,  one  branch  of  the  Colorado  Legislature, 
pursuant  to  a  practice  which  seems  to  be  au- 
thorized in  that  state,  submitted  to  the  su- 
preme court  certain  questions  relative  to  the 
validity  of  certain  proposed  legislation,  af- 
fecting the  care,  custody,  and  control  of  the 
public  funds.  In  answering  those  questions 
the  court  took  occasion  to  say:  "It  is  emi- 
nently proper,  and  in  view  of  section  13,  art. 
10,  of  the  Constitution  it  may  be  a  legislative 
duty,  to  provide  by  statute  that  all  interest 
paid  by  banks  upon  public  funds  deposited 
with  them  shall  be  placed  to  the  credit  of  the 
state. "  In  April  of  that  year  the  legislature, 
presumably  prompted  thereto  by  the  above 
suggestion,  enacted  a  law  the  purpose  of 
which,  as  correctly  expressed  in  its  title,  be- 
ing "to  prohibit  the  conversion,  loaning,  or 
deposit  for  the  benefit  of  ofiScers,  agents,  and 
servants,  of  public  funds  belonging  to  the 
counties,  cities,  town,  township  and  school 
districts  of  the  state,  and  to  prescribe  punish- 
ment for  the  violation  of  the  conditions  here- 
of, and  to  repeal  all  acts  inconsistent  there- 
with."  The  act  gives  a  right  of  action  to 
any  such  municipality,  or  other  subdivision 
of  the  state,  against  any  such  officer,  a^ent, 
or  servant  who  has  contracted  for  or  received, 
and  against  any  person  or  association  who 
has  contracted  to  pay  the  same  to  the  indi- 
vidual use  of  such  officer,  agent,  or  servant, 
any  benefits  or  advantages  because  of  the  de- 
posit of  the  public  funds  with  such  person 
or  association.  The  term  "benefits  or  ad- 
vantages'' was  clearly  intended  to  include 
interest  on  such  deposits.  The  act  industri- 
ously excludes  the  state  treasurer  from  its 
requirements  and  penalties.  Because  it  does 
so,  the  court  held  that  the  state  had  no  right 
of  action  against  the  state  treasurer,  and,  of 
course,  none  against  the  sureties  in  his  offi- 
cial bond,  to  recover  interest  received  and  re- 
tained by  him  to  his  own  use  on  such  de- 
posits of  the  public  funds.  This  ruling  alone 
was  necessarily  decisive  of  the  case.  Be- 
cause we  have  no  such  statute  in  this  state, 
the  case,  in  that  aspect  of  it,  does  not  aid 
us  in  the  determination  of  the  present  case. 
But,  as  before  stated,  the  court  also  rested 
its  decision  upon  the  further  and  independent 

f ground  that,  because  of  the  absolute  liabil- 
ty  of  the  treasurer  to  account  to  the  state  for 
all  funds  coming  to  his  hands  by  virtue  of 
his  office,  he  cannot  be  required  1o  account 
for  interest  received  by  him  on  the  public 
funds  thus  deposited.  This  is  laid  down  as 
a  general  rule  of  law  unaffected  by  statutory 
provisions,  and  is  of  course  as  applicable  in 
tills  state  as  in  Colorado. 

Perhaps  the  most  effectual  way  to  test  *he 
existence  of  the  alleged  rule  is  to  examine 
the  cases  on  the  authority  of  which  the  Col- 
orado court  held  that  it  existed.  These  are 
Bock  V.  Stinger,  86  Ind.  346 ;  Shelton  v.  State, 
68  Ind.  831,  21  Am.  Rep.  197;  Renfroe  v. 
Colqvitt,  74  Ga.  618 ;  Com.  v.  Gods/iaw,  13 
Ky.  L.  Rep.  572.  Other  cases  are  cited  to 
the  proposition  that  the  liability  of  a  public 
officer  for  public  fimds  is  not' necessarily, 
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perhaps  not  usually,   that  of  an  ordinary 
bailee  or  trustee  of  money  or  property,  who 
must  always  account  to  his  bailor  or  cestui 
que  trttst  for  gains  and  profits  made  by  him 
out  of  the  trust  estate.     These  last- mentioned 
cases  will  not  be  especially  considered,  for 
;he  proposition  to  which  they  are  cited  is 
undoubtedly  correct.     The  liability  of  the 
treasurer  in  this  case  must  be  measured  and 
determined  by  the  statutes  prescribing  his 
duties  and  obligations.     It  is  not  sought  U> 
charge  him  with  any  mere  common -law  lia- 
bility of  a  trustee  or  bailee.     In  each  of  the 
Indiana  cases  cited  it  was  held  that  the  treas- 
urer was  the  owner  of  the  fund  received  by 
him  as  such  treasurer,  and  for  that  reason  he 
was  relieved  from  the  obligation  to  account 
for  interest  which  he  realized  thereon.     Bsn- 
froe  V.  Colquitt,  74  Ga.  618,  like  this  and  the 
WaUen  Case,  was  an  action  on  behalf  of  the 
state,  against  the  state  treasurer  and  the  sure- 
ties in  nis  official  bond,  to  recover  interest 
on  deposits  of  public  funds,  which  interest 
the  treasurer  failed  to  account  for  to  the  state, 
but  appropriated  the  same  to  the  use  of  him- 
self and  others.     Like  the  Colorado  case,  it 
came  before  the  supreme  court  of  Georgia  on 
writ  of  error  from  a  judgment  for  defendants 
upon  demurrer  to  the  complaint.     If  we  read 
the  opinion  of  the  majority  of  the  court  cor- 
rectly, it  was  held  that  it  appeared  from  the 
complaint  that,  in  makiiTg  such  deposits  of 
the  public  funds,   the  treasurer  violated  a 
penal  statute  of  the  state,  and  that,  in  the 
absence  of  any  statute  entitling  the  state  to 
the  interest  on  such  deposits,  the  state  could 
not  maintain  an  action  therefor  on  the  official 
bond  of  the  treasurer,  for  the  reason  that, 
having  received  the  money  claimed  through 
the  instrumentality  and  by  means  of  an  il- 
legal and  penal  act,  the  treasurer  did  not  re- 
ceive the  same  by  virtue  of  his  office.     The 
court  cites  several  cases  to  the  rule  that  the 
treasurer  and  his  sureties  are  not  liable  on 
his  official  bond  for  money  coming  to  his 
hands,  unless  he  received  the  same  lawfully, 
by  virtue  of  his  office.    Among  these  are  the 
cases  of  Oerber  v.  AeJdep,  37  Wis.  43,  19  Am. 
Rep.  761 ;  Taylor  v.  Parker,  48  Wis.  78.     In 
these  cases  the  distinction  is  made  between 
acts  done  virtute  officii   and  those  done  colore 
officii  merely ;  the  officer  and  his  sureties  be- 
ing held  liable  on  his  official  bond  for  acts 
belonging  to  the  former  class,  but  not  for 
those  belonging  to  the  latter  class.     All  the 
cases  cited  in  the  Georgia  case  are  to  the  same 
effect.     We  fail  to  find  in  that  case  any  inti- 
mation that  the  treasurer  was  not  liable  on 
his  official  bond  for  the  interest  claimed  be- 
cause he  was  absolutely  liable  to  the  state 
for  the  public  funds  which  came  to  his  hands. 
The  case  does  not.  therefore,  sustain  the  rule 
laid  down  in  the  Colorado  case  as  to  the  re- 
sults which  flow  from  the  absolute  liability 
of  the  treasurer  to  the  state. 

Com.  V.  Godshaw,  supra,  is  in  some  respects 
a  very  peculiar  case.  It  was  brought  in  be- 
half of  a  county  upon  the  official  bond  of  & 
county  officer  designated  as  "trustee  of  the 
jury  fund. "  Under  the  statutes  of  Kentucky 
in  force  from  1880  to  1886.  this  officer  received 
for  disbursement  large  sums  of  money,  some 
of  which  lawfully  remained  unexpended  in 
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hi  A  handi  a  considerable  time.     In  1886  the 
statute  was  repealed,  and  another  enacted  in 
its  place,  requiring  that  the  portion  of  the 
tuna  not  required  for  immediate  use  should 
be  paid  to  another  officer.     For  some  insuffi- 
cient reason  (as  the  court  held)  the  fund  was 
all    paid  to,   and    the  surplus   allowed  to 
remain  in  the  hands  of,  such  trustee  un- 
til 1890,  notwithstanding  the  legislation  of 
1886.      During  the  whole   ten   years   such 
trustee  deposited  the  surplus  funds  in  his 
hands  with  banks,  and  received  and  retained 
to  his  own  use  interest  thereon.     The  action 
was  to  recover  the  amount  of  such  interest, 
and  was  brought  a^inst  the  trustee  and  his 
sureties.    In  its  opinion  the  court  states  the 
rule  to  be  that  where,  as  in  that  case,  the 
officer  is  absolutely  liable  to  account  for  the 
fund,  he  is  not  liable  for  any  interest  he 
may  realize  thereon.     The  reason  sriven  for 
the  rule  is  that  in  such  case,  as  between  the 
state  or  county  and  the  officer,  the  fund  must 
be  treated  as  his  money,  and  not  that  of  the 
state  or  county.    Having  hereinbefore  deter- 
mined that  the  public  funds  coming  to  the 
hands  of  Treasurer  McFetridge  by  virtue  of 
his  office  belong  to  the  state,  the  Kentucky 
case  ceases  to  be  valuable  as  an  authority 
that  the  treasurer  is  not  accountable  to  the 
state  for  interest  lawfully  received  by  him 
on  deposits  of  the  public  lunds.    In  that  case 
it  "Was  held  that  fo(  interest  realized  on  the 
fund  up  to  1886,   durine  which  time  the 
whole  fund  was  lawfully  in  the  hands  of  the 
trustee,  he  was  not  liable  on  his  bond,  but 
that  he  was  so  liable  for  interest  received  by 
him  after  that  date,  when  the  fund  was  un- 
la'vir fully  in  his  hands.    In  respect  to  the 
Interest  accruing  after  1886,  the  fund  ou|i  of 
which  it  grew  was  in  the  hands  of  the  offi- 
cers eoicre  officii  only,  and  the  great  weight 
of  authority  is,  as  was  held  in  the  Wisconsin 
cases  above  cited,  that  in  such  case  there  is 
no  liability  on  the  official  bond  of  t^e  officer. 
The  foregoing  seem  to  be  the  cases  most 
relied  upon  to  sustain  the  proposition  that 
Treasurer  McFetridge  and  his  sureties  are  re- 
lieved  from  liability  on  his  official  bond  for 
the  interest  claimed,  because  of  his  absolute 
liability  to  the  state  for  the  public  funds  re- 
iseived  By  him  by  virtue  of  his  office.     With 
all  due  deference  to  the  able  courts  which 
have  asserted  or  intimated  the  existence  of 
the  alleged  rule  under  consideration,  we  are 
constrained  to  say  that  in  our  opinion  they 
have  failed  to  demonstrate,  either  by  author- 
ity or  upon  principle,  that  the  same  has  any 
place  in  our  jurisprudence.     It  has  already 
been  held  herein  that  the  public  funds  were 
la^wfully  deposited  bv  Treasurer  McFetridge 
with  the  banks,  and  that  he  lawfully  received 
from  such  banks  compensation  by  way  of  in- 
terest for  the  use  of  such  deposits.     Under 
those  circumstances,  and  in  the  absence  of 
any  statute  separating  the  interest  from  the 
fund  and  diverting  it  to  other  uses,  such  in- 
terest was  an  accretion  or  increment  to  the 
fund,  thus  becoming  a  part  of  it,  and  logi- 
cally and  necessarily  belongs  to  the  owner 
of  the  fund,  to  wit,  the  state.     It  is  imma- 
terial that  the  treasurer  stipulated  for  inter- 
est on  the  deposits,  or  that  the  banks  paid 
him  such  interest  without  stipulation,  both 
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the  treasurer  and  the  banks  intending  that  he 
should  retain  the  same  as  his  own,  and  be- 
lieving that  he  was  entitled  thereto.  Such  in- 
tention and  belief  cannot  affect  the  ownership 
of  the  interest,  or  its  essential  character  as  a 
portion  of  the  public  funds  in  the  hands  of 
the  treasurer.  ^Notwithstanding  such  inten- 
tion and  belief,  the  interest  was  in  fact  paid 
to  the  state  treasurer  and  belonged  to  his  said 
office,  within  the  meaning  and  intention  of 
the  bond  in  suit.  A  lawful  act  cannot  be 
rendered  unlawful  merely  because  the  actors 
intended  to  follow  it  by  an  unlawful  act. 
So,  when  the  treasurer  lawfully  receives 
money  which  of  right  belongs  to  his  o6i<:e, 
he  receives  it  by  virtue  of  his  office,  and 
cannot,  by  forming  and  executing  an  inten- 
tion to  retain  the  money  as  his  own,  divest 
the  act  of  receiving  the  money  of  its  official 
character.  The  fact  remains  tbat  he  received 
it  mrtute  officii.  This  is  a  most  salutary  rule, 
which  should  never  be  departed  from  unless 
clearly  abrogated  by  some  statute.  We  find 
no  such  statute  in  tnis  state. 

Many  cases  have  been  cited  which  sustain, 
more  or  less  directly,  the  views  above  ex- 
pressed on  this  branch  of  the  case.  The  fol- 
lowing, in  which  public  officers  have  been 
held  to  account  for  accretions  to  the  public 
funds  in  their  hands,  are  a  few  of  them :  New 
York  V.  NatioTuU  Broadway  Bank,  31  N.  Y. 
8.  R.  803,  affirmed,  126  N.  Y.  666 ;  Earl  of 
LoMdale  v.  C/iureh,  S  Bro.  Oh.  41 ;  Hunt  v. 
8taU,  124  Ind.  306 ;  Willis  v.  Commiwionev 
of  Appeals,  5  East,  22 ;  X]nited  States  v.  Mosby, 
133  U.  8.  273,  38  L.  ed.  625,  24  Ct.  01.  U; 
Richmond  County  8upr$.  v.  Wandel,  6  Lans. 
33,  affirmed,  59  N.  Y.  645 ;  Eughes  v.  People, 
82  111.  78;  Cooper  v.  PeopU,  85  111.  417; 
Chicago  v.  Cage,  95  111.  593,  85  Am.  Rep. 
182.  Probably  some  of  the  above  decisions 
were  influenced  by  special  statutes :  at  least, 
such  seems  to  be  true  of  the  Illinois  cases. 
Yet  it  is  believed  that  in  all  those  cases  the 
general  rule  of  law  is  laid  down  and  en- 
forced, which,  as  applied  to  this  case,  is  that 
the  interest  on  the  deposits  in  question  re- 
ceived by  Treasurer  McFetrid^fe  was  an  in- 
crement to  the  funds  of  the  state  deposited  by 
him  in  banks  in  his  official  capacitv,  and 
that  the  right  to  such  interest  was  thereby 
vested  in  the  state,  and  on  receipt  thereof  by 
Treasurer  McFetridge  it  became  and  waa 
money  in  his  hands  belonging  to  his  said 
office.  He  not  having  accounted  therefor, 
this  action  by  the  state  on  his  official  bond 
to  recover  the  same  may  be  maintained. 

A  large  majority  of  the  adjudicationa 
cited  in  the  arguments  of  the  case,  aside  from 
those  specifically  commented  upon  herein, 
may  be  cl ass i lied  as  follows :  (1  )  Those 
which  hold  that  the  officer  owns  the  public 
funds  which  came  to  his  hands,  and  for  that 
reason  cannot  be  required  to  account  for 
gains  derived  therefrom.  (2)  Those  which 
hold  that,  although  the  officer  is  not  the 
owner  of  the  funds,  if  he  unlawfully  use  the 
same  for  his  own  profit,  his  gains  cannot  bo 
recovered  in  an  action  on  his  official  bond. 
(3)  Those  which  hold  that  he  is  not  such 
owner,  and  that  his  liabilitv  to  account  for 
the  public  funds  coming  to  his  hands  is  ab- 
solute, or  at  least  equal  to  the  common- law 
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Uability  of  a  common  carrier  for  the  safe 
transportation  and  delivery  of  gooda  com- 
mitted to  it  for  carriage,  and  yet  that  for  any 
profit  or  gain  made  by  the  ofticer  out  of  tlie 
use  of  such  funds  he  must  account  to  the 
owner  of  the  funds,  whetlier  the  same  was 
made  lawfully  or  unlawfully.  (4)  Those 
which  hold  that  if  the  officer,  not  being  such 
owner,  makes  gains  out  of  the  public  funds 
by  the  lawful  use  thereof,  such  gains  attach 
to  the  fund  by  way  of  accretion  or  increment, 
and  become  a  part  of  it,  and  belong  to  the 
owner  of  the  fund,  and,  if  not  accounted  for, 
an  action  at  law  may  be  maintained  on  the 
official  bond  of  the  officer,  against  him  and 
his  sureties,  to  recover  such  gains.  Having 
determined  that  the  fund  thus  deposited  in 
banks  by  Treasurer  McFetridge  belonged  to 
tlie  state,  we  assume  the  accuracy  of  the  rule 
held  by  the  cases  in  the  second  class  above 
mentioned,  and  under  the  rule  of  the  cases 
in  the  fourth  class,  which  we  approve,  we 
hold  Treasurer  McFetridge  and  his  sureties 
liable  in  this  action  for  the  interest  in  ques- 
tion. 

Brief  reference  will  now  be  made  to  the 
argument  that  certain  legislation  ia  1876 
went  upon  the  theory  that  theretofore  interest 
on  deposits  was  a  lawful  perquisite  of  the 
treasurer,  which  was  cut  off  by  such  legisla- 
tion, and  restored  bv  the  Revision  of  1878. 
In  February,  1876,  Mr.  ^Keuhn,  who  had  just 
«ntered  upon  a  second  term  as  state  treasurer, 
in  reply  to  a  resolution  of  inquiry,  stated  to 
the  senate  that  during  his  first  term  as  such 
treasurer  he  received  between  $24,000  and 
$25,000  as  interest  on  deposits  of  state  tunds, 
which  he  claimed  the  right  to  retain  as  his 
own  money  in  accordance  with  the  alleged 
practice  of  his  predecessors  in  office.  In 
March  of  that  year  the  legislature  enacted 
-chapter  841  of  the  Laws  of  1876,  fixing  the 
salary  of  the  state  treasurer  at  $5,000  per 
year,  and  providing  that  such  salary  should 
be  **in  full  for  all  services  rendered  by  him 
in  his  official  capacity."  It  was  also  pro- 
vided therein  that  "^all  fees  and  perquisites 
received  by  him  from  every  source  shall  be 
paid  into  the  state  trea.sury  and  becopie  a  part 
of  the  general  fund.**  Section  3.  Also  that 
Huch  act  should  take  effect  on  the  first  Mon- 
•day  in  January,  1878.  Section  7.  These  pro- 
visions are  retained  in  the  Revision  of  1878 
in  sections  157,  170,  subd.  6,  except  the 
words  "and  perquisites'*  are  omitted.  The 
iirgument  is  that  the  interest  in  controversy 
is  a  "perquisit-e,"  and  that  because  the  leg- 
islature did  not  cut  off  such  perquisites  until 
the  end  of  Mr.  Keuhn's  second  term  as  state 
treasurer,  and  made  no  provision  requiring 
him  or  any  of  his  predecessors  to  account  for 
the  interest  received  by  tliem,  respectively, 
on  deposits,  the  inference  is  plain  that  the 
legislature  of  1876  were  of  the  opinion  that 
•such  interest  was  a  lawful  perquisite  of  the 
treasurer,  and  by  plain  implication  author- 
ized Mr.  Keuhn  to  continue  to  appropriate 
the  same  to  his  own  use  through  his  second 
term;  and,  further,  that,  by  the  omission 
from  the  Revision  of  1878  of  the  provision 
which  required  the  treasurer  to  account  for 
■"perquisites,"  the  legislature  intended  to 
restore  his   right  thereto.     Whatever  force 
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there  may  l>e  in  the  above  argument,  as  ap- 
plied to  the  inttM'est  retained  by  stat43  treas- 
urers before  187S,  we  think  the  omission  of 
the  term  "perquisites"  from  the  revision  of 
that  year  has  no  signi6cance  when  applied 
to  such  retention  of  interest  after  that  date. 
When  the  statute  provides  that  the  salary  of 
the  treasurer  shall  be  "in  full  for  all  services 
rendered  by  him  in  his  official  capacity, "  it 
cuts  off  all  fees  and  perquisites  as  effectually 
as  though  the  same  were  specially  prohibited. 
After  such  statute  took  effect,  but  for  other 
provision  thevain,  the  treasurer  could  not 
lawfully  have  exacted  fees.  But  because  the 
legislature  desired  to  continue  the  collection 
of  fees  for  the  benefit  of  the  state,  it  provided 
therefor,  and  for  the  payment  of  such  fees 
into  the  general  fund.  This  provision  is  re- 
tained in  the  revision.  True,  the  same  act 
provided,  in  form,  that  "perquisites^  re- 
ceived by  him  should  also  be  paid  into  that 
fund.  The  provision  was  nugatory  because, 
unless  the  treasurer  might  retain  to  his  own 
use  what  had  theretofore  been  deemed  per- 
quisites, the  same  ceased  to  be  such,  and  there 
was  nothing  for  the  provision  to  apply  to. 
It  was  in  this  view,  presumably,  that  the 
revisors  and  legislature  omitted  from  the  re- 
vision the  term  ** perquisites,"  thus  elimi- 
nating a  useless  and  inoperatiye  provieion. 
The  contention  that  Treasurer  McFetridge 
was  authorized  to  retain  ];o  his  own  use  the 
interest  received  by  him  on  deposits  of  state 
funds,  based  on  the  use  and  omission  of  that 
term  in  such  statutes,  must  be  negatived. 

It  has  also  been  su^rgested  that  weight 
should  be  given  to  the  alleged  fact  that  it 
was  well  known — was  really  a  matter  of 
common  knowledge — that  all  the  state  treas- 
urers for  more  than  thirty  years  before  1891, 
constAntly  received  and  retained  to  their  own 
use  interest  on  deposit  of  public  funds,  with- 
out objection  by  the  legislature  or  other  au- 
thorities of  the  state.  However 'the  fact  maj 
have  been  before  1878,  there  is  no  sufficient 
proof  that  the  people  or  legislature,  or  the 
executive  or  administrative  officers  of  the 
state,  generally,  had  such  knowledge,  al- 
though, as  a  witness  puts  it.  "  it  was  in  the 
air,"  that  the  practice  preyailed  after  the 
legislation  of  1876  took  effect.  There  ia 
much  testimony  tending  to  show  that  the 
practice  was  kept  from  the  knowledge  of  the 
public  as  far  as  practicable.  Moreover,  if 
every  citizen  and  officer  of  the  state  knew 
that  the  practice  prevailed,  it  would  be  diffi- 
cult to  show  that  a  usage  which  takes  from 
the  state,  and  gives  to  one  of  its  officers, 
without  authority  of  law,  large  sums  of 
money  belonging  to  the  state,  could  be  up- 
held as  a  valid  custom. 

Upon  due  consideration  our  conclusions 
upon  the  whole  case  are  (and  the  court  so 
holds)  that  the  funds  which  Treasurer  Mc- 
Fetridge deposited  with  banlu  were  the  prop- 
erty oc  the  state;  that  in  making  such  de- 
posits as  treasurer,  and  stipulating  for  and 
receiving  interest  thereon,  or  receiving  in- 
terest thereon  without  such  stipulation,  he 
did  not  violate  any  law  of  the  state;  that 
such  interest  so  paid  to  him,  being  an  accre- 
tion or  increment  to  the  fund,  increasing  it 
by  the  amount  of  interest  thus  paid  thereon. 
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belongs  to  the  state ;  that  Treasurer  McFet- 
ridge  received  such  interest  by  virtue  of  his 
office  of  state  treasurer,  and  the  same  belonged 
to  his  said  office ;  that  his  failure  to  account 
therefor  to  the  state  or  to  deliver  the  same 
to  his  successor  in  office,  as  required  by  law, 
is  a  breach  of  the  conditions  of  his  official 
bond ;  and  that  this  action  can  be  maintained 
on  such  bond,  against  him  and  his  sureties 
therein,  to  recover  the  interest  thus  received 
by  him  and  unaccounted  for.  In  determining 
this  case  the  court  has  adopted  many  of  the 
views  of  the  learned  circuit  judge,  but  with- 
holds its  approval  of  others.  Inasmuch  as 
we  arrive  at  the  same  conclusion  reached  by 
him,  although  by  different  processes  of  rea- 
soning, it  is  unnecessary  further  to  discuss 
the  propositions  in  his  very  able  opinion 
which  we  are  not  prepared  to  adopt. 

THiA  judgmenX  of  the  Circuit  Court  fmut  be 
affirmed, 

XMiiiiey» «/.,  took  no  part. 

A  motion  for  rehearing  was  subsequently 
filed  in  response  to  which  Wiiislovr»  </.,  on 
April  11, 1898,  delivered  the  following  opin- 
ion : 

Motions  for  rehearing  are  made  in  these 
cases  upon  the  ground  that  interest  should 
not  have  been  allowed  upon  the  interest 
moneys  received  by  the  treasurers  from  the 
date  of  the  expiration  of  their  respective 
terms  of  office,  but  only  from  the  time  of  the 
commencement  of  these  actions,  or,  at  most, 
from  the  time  when  demand  was  made.  The 
ground  is  taken  that  these  demands  of  the 
state  were  in  doubt  and  unliquidated,  and 
consequently  did  not  bear  interest,  and  re- 
liance is  placed  upon  Marsh  v.  Fraeer,  87 
Wis.  149,  and  Shipman  v.  8taU,  44  Wis.  458. 
Both  of  the  cases  cited  were  for  the  recovery 
of  claims  strictly  unliquidated  and  incapable 
of  ascertainment  by  mere  computation.  Such 
is  not  the  case  here.  It  has  already  been  held 
by  the  courts  in  these  very  cases,  that  the 


sums  of  interest  on  the  public  funds  received 
by  the  treasurers  from  the  banks  became, 
when  reqeived,  additions  to  the  several  funds, 
and  belonged  to  the  state ;  that  the  same  were 
received  by  the  treasurer  by  virtue  of  his 
office,  and  belonged  thereto;  and  that  the 
failure  to  deliver  the  same  over  to  his  sue- 
cesser  in  office  was  a  breach  of  his  official 
bond.  These  propositions  arc  not  now  con- 
tended against.  Under  them  it  is  difficult  to 
see  how  the  right  of  the  state  to  recover  in- 
terest from  the  time  when  the  treasurer  was 
bound  to  turn  over  the  money  to  his  successor 
can  be  successfully  controverted.  Certainly, 
it  would  be  admitted,  we  think,  that,  if  the 
main  body  of  any  of  the  state  funds  was  not 
accounted  for  hj  the  state  treasurer  at  the 
time  of  the  expiration  of  his  term,  interest 
would  be  recoverable  thereon  from  the  time 
he  should,  according  to  law  and  the  terms 
of  his  bond,  have  paid  it  over.  Under  the 
decisions  already  made  in  these  cases  the  in- 
terest monevs  received  stand  on  the  same 
footing.  They  became  at  once,  when  re- 
ceived by  the  state  treasurer,  state  money  re- 
ceived by  virtue  of  his  office,  and  integral 
parts  of  the  various  funds  which  earned  them. 
They  were  capable  of  exact  ascertainment  by 
computation.  It  was  as  much  the  treasurer's 
duty  to  turn  these  amounts  over  to  his  suc- 
cessors as  to  turn  over  the  principal  of  Uie 
funds,  and  consequently  a  failure  to  do  so  is 
equally  a  breach  of  his  bond,  and  no  demand 
was  necessary.  The  previous  decisions  of 
this  court  seem  to  settle  the  question.  School 
Dist,  No,  1  V.  Luford,  27  Wis.  506 ;  School 
Digt.  No.  1  V.  Dreutzen,  51  Wis.  153 ;  Mil* 
waukee  County  Swprs.  v.  Pabet,  70  Wis.  857 ; 
Kewauiiee  County  Supre,  v.  Knijtfer^  87  Wis. 
496.  See  also,  to  the  same  effect,  Monroe 
County  Supre,  v.  Ck^k,  92  N.  Y.  891 ;  Mur- 
free.  Official  Bonds,  g  826. 
Motions  denied, 

Pinney*  J.»  took  no  part 
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!•  The  right  of  way  to  carry  water  to 
operate  an  eleetrio-lifl^ht  plant  may  be 
taken  by  eminent  domain  under  a  oon- 
sdtutloD  whJoh  allows  oondemiiatioiL,  among 
other  things,  for  ^umes  or  ditohes  .  .  .  for 
acTicalturai,  miUlnfir,  domesUo,  or  saoitary  pur- 
poees,*'  and  exprenly  gives  a  right  of  way  acroM 
pabUc,  private,  and  corporate  lands  for  ditches* 
canals,  and  flumes  **for  mining  and  manufaot- 
aiing  puipoees.** 


2.  Two  yearflP  delay  In  eonatrueilng  a 
ditch  and  the  fSot  that  water  is  not  at  present 
needed  for  irrigation  show  a  virtual  abandon* 
ment  of  the  right  to  water  for  that  purpose. 

8*  A  statute  veqaLeing  the  value  of 
proper^  condemned  to  be  estimated 

as  of  the  time  of  appraisement  must  be  euf oroed 
when  Invoked  by  the  owner  of  the  property. 

(April  17, 1808J 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  El  Paso  ('ounty  in 
favor  of  plaintiff  in  a  proceeding  brought  to 
condemn  a  right  of  way  for  a  ditch  across  de. 


Hots.— The  constitutional  provisions  in  Ck>lorado 
fa  respect  to  eminent  domain  considerably  enlarge 
the  liJBrht  as  It  exists  in  most  of  the  older  states, 
and  the  above  decision  cannot  therefore  be  taken 
as  applicable  to  those  states  In  which  the  right  Is 
limited  strictly  to  *^ubl1c  uses.'* 

-»  L.  R.  A. 


As  to  constitutionality  of  condemnation  proceed* 
ings  to  establish  a  private  road,  see  fiote  to  Latah 
County  V.  Peterson  (Idaho)  16  L.  B.  A.  ffl. 

On  the  similar  question  for  what  purposes  the 
flowage  of  lands  may  be  authorised  by  statute,  aee 
note  to  Turner  t.  Nye  (MassO  14  L.  B.  A.  487. 
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fendant'a  land  to  furDish  water  for  an  electric- 
light  plant.     Reversed. 

statement  by  Goddard*  J,: 

A  bearing  was  bad  before  a  jury  In  pur- 
suance of  the  provisions  of  the  eminent 
domain  act,  and  they  found  (1)  that  it  was 
and  is  necessary  for  petitioner  herein  to  take 
and  appropriate  the  lands  of  defendant,  de- 
scribed in  the  petition  herein,  for  the  purpose 
of  furnishing  petitioner  with  power  to  run 
an  electric  plant  to  generate  electricity  for 
the  purpose  of  lighting  the  town  and  build- 
ings of  Manitou  with  electric  light ;  (2)  that 
it  was  and  is  necessary  for  petitioner  herein 
to  take  and  appropriate  the  lands  of  defend- 
ant, describea  in  the  petition,  for  purposes 
of  irrigating  the  lands  of  petitioner  l^ing 
under  said  ditch  described  in  the  petition ; 
and  assessed  the  actual  value  of  the  land  taken 
at  (12.50. 

Mr.  A.  B«  McKinley  for  appellant. 
Msssri.  Colbum  ft  Dadlej*  lor  appellee. 

Goddard, «/.,  delivered  the  opinion  of  the 
court: 

The  questions  presented  b^  the  record  are : 
First.  Has  the  petitioner  a  right  to  condemn 
a  right  of  way  over  the  lands  of  the  defend- 
ant for  the  purpose  of  carrying  water  to  fur- 
nish power  to  operate  an  electric-light  plant? 
Second.  Has  he  a  right  to  have  a  ditch  across 
said  land  for  irrigation  purposes  for  his  own 
use  under  the  facts  shown? 

The  first  proposition  depends  upon  the  ef- 
fect to  be  given  to  the  following  constitution- 
al provisions :  **  That  private  property  shall 
not  be  taken  for  private  use  unless  by  consent 
of  the  owner,  except  for  private  ways  of 
necessity,  and  except  for  reservoirs,  drains, 
flumes,  or  ditches,  on  or  across  the  lands 
of  others,  for  agriculture,  mining,  mill- 
ing, domestic,  or  sanitary  purposes."  Bill 
of  Rights,  art.  2,  §  14.  "That  private  prop- 
erty shall  not  be  taken  or  damaged,  for  pub- 
lic or  private  use,  without  Just  compensa- 
tion. Such  compensation  shall  be  ascertained 
by  a  board  of  commissioners  of  not  less  than 
three  freeholders,  or  by  a  jury,  when  required 
by  the  owner  of  the  property,  in  such  manner 
as  may  be  prescribed  by  law,  and  until  the 
same  shall  be  paid  to  the  owner,  or  into  court 
for  the  owner,  the  property  shall  not  be  need- 
lessly disturbed,  or  the  proprietary  rights  of 
the  owner  therein  divested ;  and  whenever 
an  attempt  is  made  to  take  private  property 
for  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  pub- 
lic shall  be  a  judicial  question,  and  deter- 
mined as  such  without  regard  to  any  legisla- 
tive assertion  that  the  use  is  public."  Id. 
8  15.  "The  water  of  every  natural  stream, 
not  heretofore  appropriatea,  within  the  state 
of  Colorado,  is  hereby  declared  to  be  the 

f property  of  the  public,  and  the  same  is  ded- 
cated  to  the  use  of  the  people  of  the  state, 
subject  to  appropriation  as  hereinafter  pro- 
vided." Mining  and  Irrigation,  art.  16, 
§  5.  "The  right  to  divert  unappropriated 
waters  of  any  natural  stream  to  beneficial 
•uses  shall  never  be  denied.  Priority  of  ap- 
propriation shall  give  the  better  right  as  be- 
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tween  those  using  the  water  for  the  same- 
purpose  ;  but  when  the  waters  of  a^T  Datura> 
stream  are  not  sufilcient  for  the  service  of  al> 
those  desiring  the  use  of  the  same,  those  using 
the  water  for  domestic  purposes  shall  have 
the  preference  over  those  claiming  for  any 
other  purpose,  and  those  usin^r  the  water  for 
agricultural  purposes  shall  have  preference 
over  those  using  the  same  for  manufacturing 
purposes. "  Id.  §  6.  "  All  persons  and  cor- 
porations shall  have  the  right  of  way  across 
public,  i)rivate,  and  corporate  lands  for  the 
construction  of  ditches,  canals,  and  flumes  for 
the  purpose  of  conve;^ing  water  for  domestic 
purposes,  for  the  irrigation  of  agricultural 
lands  and  for  mining  and  manufacturing  pur- 
poses, and  for  drai nacre,  upon  payment  of 
just  compensation."-  Id.  §  7. 

It  is  apparent  from  the  foregoing  provis- 
ions  that  our  constitution  is,  in  certain  par- 
ticulars touching  the  right  to  take  private 
property  for  private  use,  exceptional,  and, 
for  certain  enumerated  uses,  changes  the  ac- 
cepted rule  that  the  use  to  which  private 
property  may  be  condemned  must  be  public. 
The  right  of  eminent  domain  is  an  exercise  of 
sovereign  power,  and  is  generally  conferred 
by  legislative  enactment:  yet  a  coustitu- 
tional  provision  that,  in  express  terms,  af- 
firmatively confers  the  right  for  particular 
uses  is  likewise  an  expression  of  the  sovereign 
will,  and  grants  the  right  as  effectually  as 
if  expressed  in  an  act  of  the  legislature, 'and 
can  be  enforced  when  sucJi  grant  is  supple- 
mented by  an  act  of  the  legislature  providini; 
the  means  for  its  exercise.  "A  constitution 
is  but  a  higher  form  of  statutory  law,  and  it 
is  entirely  competent  for  the  people,  if  they 
so  desire,  to  incorporate  into  it  self -execut- 
ing enactments.  These  are  much  more  com- 
mon than  formerly,  the  obiect  being  to  put 
it  beyond  the  power  of  the  legislature  to  ren- 
der tnem  nugatory  by  refusing  to  enact  legis- 
lation to  carry  them  into  effect.  Probibitorr 
provisions  in  a  constitution  are  usually  self- 
executing  to  the  extent  that  anything  done 
in  violation  of  them  is  void.  But  instances 
of  afflrmative  self-executing  provisions  are 
numerous  in  almost  every  modern  constitu- 
tion. "  WiUis  V.  8t.  Pavi  Sanitation  Co. 48  Minn. 
140,  16  L.  R.  A.  281.  See  also  State  v.  We8ton,4^ 
Neb.  216 ;  Thomas  v.  Omm,  4  Md.  189.  It 
becomes  necessary,  therefore,  to  determine 
whether  the  purpose  relied  on  in  this  pro- 
ceeding, as  expressed  in  the  first  proposition, 
is  within  the  class  of  uses  enumerated  in  sec- 
tion 14  of  article  2,  and  section  7  of  article 
16,  of  the  Constitution,  above  cited. 

It  is  insisted  by  counsel  for  appellant  that- 
these  constitutional  provisions  should  be  read 
in  the  light  of  the  conditions  existing  at  the- 
time  they  were  adopted,  and  be  construed  in 
relation  to  the  evident  purposes  they   were 
intended  to  subserve ;  that  the  necessity  for 
irrigation,  and  the  paramount  industry  of 
mining,  were  in  contemplation  by  the  fram- 
ers  of  the  constitution,  and  the  term  "mill- 
ing" was  used  in  section  14  of  article  2  with- 
relation  to  those  purposes,  and  its  meaning 
should  be  restricted  to  milling  ore  and  grain. 
We  think  the  term  "milling"  as  used  in  that, 
provision,  should  be  given  its  modem  ac- 
ceptation, and  held  as  synonymous  with  th» 
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word  **  manufacturing,  •  if  not  of  broader  sig- 
nification, and  including  that  term.  Web- 
ster, aft€r  defining  the  word  "mill,"  says: 
•*ln  modern  usage,  the  term  'mill*  includes 
various  other  machines,  or  combinations  of 
machinery;  .  .  .  as  cotton  mills,  .  .  . 
fulling  mills,  .  .  .  powder  mills,  etc., 
.  .  to  some  of  which  the  term  *  manu- 
factory' or  'factory'  is  also  applied."  It 
was  held  in  Carlin  v.  Western  Aimur.  Co, ,  57 
Md.  515,  40  Am.  Rep.  440,  that  a  flouring 
mill  came  within  the  term  "manufacturing 
establishment,"  as  used  in  a  policy  of  insur- 
ance. In  discussing  this  branch  of  the  case 
at  page  526,  Ritchie,  <7. ,  says :  "  The  right 
of  the  plaintiff  to  run  his  mill  at  night  de- 
pends upon  whether  the  mill  was  a  *  manu- 
facturing establishment. '  .  .  .  But  what 
is  to  be  deemed  a  manufacturing  establish- 
ment ;  or,  in  other  words,  what  is  the  signi- 
fication of  the  verb  '  to  manufacture, '  is  for 
tlie  court  to  define.  The  counsel  for  appel- 
lant contended  that  making  flour  from  wheat, 
reasoning  from  the  etymology  of  the  word, 
and  the  nature  of  the  process,  is  not  manu- 
facturing. But  whilst,  from  its  derivation, 
the  primary  meaning  of  the  word  'manufact- 
Txre*  is  making  with  the  hand,  this  defini- 
tion is  too  narrow  for  its  present  use.  Its 
meaning  has  expanded  as  workmanship  and 
art  have  advanced;  so  that  now  nearly  all 
artificial  products  of  human  industry,  nearly 
all  such  material  as  have  acquired  changed 
conditions  or  new  and  specific  combinations 
^bether  from  the  direct  action  of  the  human 
hand,  from  chemical  processes  devised  and 
directed  by  human  skill,  or  by  the  employ- 
ment of  machinery,  which  after  all  is  but  a 
higrher  form  of  the  simple  implements  with 
which  the  human  hand  fashioned  its  creations 
in  ruder  ages,  are  now  commonly  designated 
*  manufactured. '    Burrill  defines '  to  manu- 


facture* the  process  of  making  a  thing  by 
art,  and  cites  Butler,  J. ,  in  Boulton  v.  BuU, 
2  H.  Bl.  468,  471.  Abbott  gives  its  meaning 
as  *  whatever  is  made  by  human  labor,  either 
directly  or  through  tlie  instrumentality  of 
machinery.'  The  definition  in  Webster  is, 
'to  make  or  fabricate  from  raw  materials  by 
the  hand,  by  art  or  machinery,  and  work  in 
forms  convenient  for  use.  *  Worcester  has  in 
substance  the  same  definition.  A  case  di- 
rectly applicable  is  that  of  Schriefer  v.  Wood, 
5  Blatchf.  215,  in  which  animal  charcoal, 
produced  by  the  process  of  burning  bone,  in 
the  same  manner  that  wood  is  exposed  to  the 
action  of  fire,  to  produce  common  charcoal, 
and  bone- dust  produced  by  pulverizing  or 
grinding  bones,  are  decided  to  be  'manufact- 
ures of  bone.  *  The  question  here  considered 
was  involved  in  that  case,  and  the  decision 
accords  with  the  view  we  have  expressed. 
We  think,  therefore  that  plaintiff's  fiour 
mill,  driven  as  it  was  by  steam,  and  fur- 
nished with  a  middling  purifier,  bran-duster, 
belting  and  other  machinery,  was  clearly  a 
'manufacturing  establishment.*"  We  cite 
U)e  foregoing  at  length,  as  it  upholds  our 
Tiew  of  the  meaning  to  be  given  to  the  words 
*  manufacturing  purposes,^  and  also  shows 
that  the  purpose  of  appellee  is  within  the 
<m]inary  meaning  of  those  terms.  So  re- 
garded, the  word  "manufacturing"   can  be 
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given  its  well-understood  meaning,  and  come 
clearly  within  the  exceptions  enumerated  in 
section  14,  art.  2,  and  be  given  its  full  sig- 
nification in  section  7,  art.  16,  and  also  in 
section  6,  Id.,  wherein  it  is  designated  as 
one  of  the  beneficial  uses  for  which  an  ap- 
propriation of  water  may  be  made.  With 
this  view  the  different  sections  may  be  har- 
monized and  effect  given  to  both,  a  result  al> 
ways  to  be  reached  in  the  construction  of 
such  instruments  if  practicable.  ^'The  rule 
applicable  here  is  that  effect  is  to  be  given, 
if  possible,  to  the  whole  instrument,  and  to 
every  section  and  clause.  If  different  por- 
tions seem  to  conflict,  the  courts  must  har- 
monize them,  if  practicable,  and  must  lean 
in  favor  of  a  construction  which  will  render 
every  word  operative,  rather  than  one  which 
mav  make  some  words  idle  and  nugatory. 
This  rule  is  applicable  with  special  force 
to  written  constitutions,  in  which  the  people 
will  be  presumed  to  have  expressed  them- 
selves in  careful  and  measured  terms,  cor- 
responding with  the  immense  importance  of 
the  powers  delegated,  leaving  as  little  as 
possible  to  implication.''  Cooley,  Const. 
Lim.  72.  That  the  words  ''manufacturing 
purposes,"  used  in  these  several  provisions, 
should  be  taken  in  their  ordinary  acceptation, 
we  have  no  doubt ;  and  the  purpose  of  peti- 
ticn3r  coming  clearly  within  their  ordinary 
mtaiing,  we  are  to  determine  whether  the 
exercise  of  the  ri^ht  is  available  to  him  under 
the  terms  of  section  7,  art.  16,  and  the  legis- 
lation of  the  state  upon  the  subject  of  eminent 
domain.  W^hile  it  may  be  conceded  that  the 
constitutional  provision  is  not  self  executing 
in  the  sense  that  it  does  not  provide  the  man- 
ner in  which  compensation  can  be  ..osessed, 
it  nevertheless  does  confer  the  right  in  ex- 
press terms ;  and  it  only  remains  to  be  deter- 
mined whether  provision  is  made  to  carry  out 
such  right.  The  Eminent  Domain  Act  pro- 
vides (Laws  1885.  g  2,  p.  201)  ''that  in  all 
cases  where  the  right  to  take  private  property 
for  public  or  private  use,  without  the  owner's 
consent,  .  .  .  has  been  heretofore,  or 
shall  hereafter  be,  conferred  by  general  laws 
or  special  charter, "  etc.  The  constitutional 
provision  above  referred  to  must  certainly  be 
regarded  as  a  general  law,  conferring  the 
right  within  the  language  of  this  section; 
hence  the  act  providing  the  procedure  to  as- 
certain the  compensation  makes  the  right 
available,  and  the  question  whether  the  con- 
stitutional provision  is  or  is  not  in  itself  self- 
executing  becomes  immaterial.  We  think, 
under  the  provisions  cited,  the  right  to  con- 
demn a  right  of  way  for  a  ditch  over  appel- 
lant's land  for  the  purposes  designated  is 
conferred,  and  that  the  eminent  domain  act 
provides  for  the  exorcise  of  that  right. 

The  further  qucpiion  of  the  right  of  peti- 
tioner, under  the  facts  in  evidence,  to  avail 
himself  of  this  right  for  irrigating  his  land, 
is  not  sustained.  The  delay  of  two  years  in 
completing  the  ditch  to  such  land,  in  view 
of  the  admitted  fact  on  the  part  of  petitioner 
that  he  does  not  at  the  present  time  need  the 
same,  or  intend  to  utilize  it,  is  a  virtual 
abandonment  of  the  right  for  that  purpose. 
The  court  instructed  the  jury  that  the  meas- 
ure of  defendant's  damajres  was  the  true  and 
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actual  value  of  the  property  taken  on  March 
16,  1887,  which  was  the  date  of  filing  the 
petition  for  condemnation.  The  trial  for  the 
purpose  of  appraising  and  awarding  com- 

Sensation  ana  damages  did  not  occur  until 
[arch,  1889.  By  statute  it  is  provided  that, 
in  estimating  the  value  of  the  property  taken, 
the  true  and  actual  value  at  tne  time  of  the 
appraisement  shall  be  allowed  and  awarded. 
The  statutory  rule  as  to  the  time  of  estimat- 
ing the  value  has  been  declared  imperative 
in  several  cases.  Colorado  Cent,  R,  Go,  v. 
Allen,  18  Cdlo.  288 ;  Ttoin  Lakes  Hydraulic 
4jlold  Min,  Syndicate  (Limited)  v.  Colorado 
M,  R,  Co.  16  Colo.  1.  It  will  be  observed 
ihat  in  the  cases  cited,  as  in  this  case,  the 
statutory  rule  was  invoked  by  the  owner; 
And  in  such  case,  we  have  no  doubt,  the 


strict  statutory  rule  should  be  enforced.  The 
Constitution,  art.  2,  g  15,  guarantees  Just 
compensation  to  the  owner  when  property  ia 
taken  without  his  consent,  and  this  right 
must  be  Jealously  guarded.  If,  however, 
there  should  be  a  diminution  in  the  value  of 
property  sought  to  be  taken,  pending  pro- 
cecaings  under  the  statute  of  eminent  do- 
main, there  might  be  some  question  whether 
the  statutory  rule  could  be  held  to  secure 
just  compensation  to  the  owner  within  the 
meaning  and  intent  of  the  constitution.  But 
in  this  case,  the  owner  having  invoked  the 
statutory  rule,  the  trial  court  should  have 
directed  the  jury  to  award  the  value  of  the 
property  at  the  time  of  the  appraisement. 

For  this  error  t?ie  judgment  must  be  reversed, 
and  cause  remanded. 
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1*  The  p*ade  of  aA  ejdstlnflr  atreet  ean- 
not  be  cnt  down  to  the  detriment  of  aA 
abuttins  owner*  whether  he  owns  the  fee  or 
not,  by  a  private  iDdivldual,  although  be  laid  out 
the  tract  on  which  the  street  is  situated  and  stUl 
owns  a  large  part  of  it  and  the  street  has  not  been 
accepted  by  the  public. 

8.  A  street  dedicated  but  not  accepted 
may  be  improved  by  the  owner  of  the 
tracst  on  which  it  is  situated,  although  he  has 
sold  some  of  the  lota  abutting  thereon,  so  long  as 
be  does  not  render  the  access  to  such  lots  less 
oonvenient  in  any  material  or  substantial  respect. 

(Earl,  J.,  disaentA} 
(AprU  is,  ISBB.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  en- 
tered in  the  office  of  the  clerk  of  Monroe 
County  upon  the  report  of  a  referee  in  favor 
of  plaintiff  in  an  action  brought  to  enjoin  de- 
fendant from  changing  the  grade  of  a  street  in 
front  of  plaintiff's  premises  and  to  recover 
damages  for  alterations  already  made.  Modi- 
fied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J*  ft  Q.  Van  Voorhist  for  appel- 
lant: 

The  defendant,  as  the  owner  of  twenty-one 
lots  in  the  eastern  portion  of  the  tract,  owns  a 
right  of  way  through  St.  John's  park  to  the 
Boulevard. 

Story  V.  Neu)  York  Elev.  R.  Co.  90  N.T.  122, 
48  Am.  Rep.  146;  Abendroth  v.  Manhattan  R, 
Co.  11  L.  R.  A.  684.  122  N.  Y.  1. 

Such  right  of  way  cannot  be  less  than  aright 

NOTB.— The  peculiar  situation  presented  In  the 
above  case  makes  the  dedsiou  a  novel  one,  al- 
though it  may  be  regarded  as  a  fair  development 
of  the  general  doctrine  as  to  rights  in  streets  dedi- 
oated  on  the  sale  of  abutting  lots. 
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to  a  roadway,  which  shall  be  suitable  for  the 
passage  of  wagons  loaded  with  materials  for 
the  construction  of  houses  on  defendant's  lots, 
and  vehicles  of  all  kinds;  in  short,  sucb  a  road- 
way as  will  be  suitable  for  a  village  street. 
Nothing  less  than  that  was  contemplated  in 
the  laying  out  ot  the  tract. 

Bdkeman  v.  ToJhoi,  81  N.  T.  866. 

Defendant's  right  of  way  carries  with  it,  as 
an  incident,  the  right  to  remove  all  obstacles 
and  make  such  improvements  as  are  necessary 
to  its  enjoyment. 

Eerrman  v.  RoberU,  7  L.  R.  A.  226,  119  N. 
T.  37;  McMillan  v.  Cronin,  75  N.  Y.  474; 
Atkins  V.  Bordman,  2  Met.  457,  87  Am.  Dec. 
100. 

Plaintiff  knew  that  no  roadway  had  as  yet 
been  made  in  the  eastern  portion  of  the  tract, 
and  he  knew  what  the  natural  conformation 
of  the  land  was,  and  that  the  proper  construc- 
tion and  grading  of  a  roadway  for  the  purpose 
of  that  portion  might  require  the  cutting  down 
more  or  less  of  the  natural  surface  at  the  top 
of  the  hill  where  the  lot  was  located,  and  he 
took  the  title  to  lot  18  subject  to  whatever  bur- 
den might  be  imposed  upon  it  by  the  construc- 
tion of  a  passable  roadway  to  furnish  access  to 
the  eastern  portion  of  the  tract 

Reiners  v.  Young,  88  Hun,  885;  Outerbridge 
V.  P/ielps,  18  Abb.  N.  C.  117;  Qould  v.  Booth, 
66  N.  Y.  62;  Conklin  v.  New  York,  0,  A  W. 
R.  Co.  102  N.  Y.  107;  Simmons y,  Cloonan.  81 
N.  Y.  657;  Lampman  v.  Milks,  21  N.  Y.  505; 
Curtiss  V.  Ayrault,  47  N.  Y.  78;  Bellinger  v. 
New  York  Cent,  R.  Co,  28  N.  Y.  42;  UUne  v. 
New  York  Cent.  A  H.  R.  R.  Co.  101  N.  Y.  98, 
58  Am.  Rep.  128  note,  54  Am.  Rep.  661. 

One  who  buys  a  lot  upon  a  public  street 
necessarily  takes  it  subject  to  the  improve- 
ment of  the  street,  and  any  inconveniences  re- 
sulting from  the  grading  of  it  in  a  proper 
manner  are  to  be  regarded  as  the  natural  con- 
sequence of  maintaining  the  street. 

Acker  v.  New  Castle,  48  Hun,  812. 

Defendant  had  a  right  to  use  the  earth  taken 
from  in  front  of  lot  18  in  filling  up  Hughes 
avenue.  That  is  merely  a  branch  of  St.  John's 
park,  and  is  not  to  be  treated  as  an  independ- 
ent street. 
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804:  Washb.  Easem. 


,  104  N.  Y.  229,  68 


AogeD»  Hi, 
190  (293);  Bobert  y. 
Am.  Rep.  498. 

The  presuinptioii  as  to  ownership  to  the 
center  of  the  street,  which  arises  ordinarily, 
does  not  arise  in  the  case  of  a  park,  which  is 
DOt  to  be  used  exclusively  aa  a  means  of  access. 

Perrin  v.  New  York  Cent,  R.  Co.  86  N.  Y. 
120;  Be  Seventeenth  Street,  1  Wend.  262;  Wit- 
ImghhyY,  Jenks,  20  Wend.  96. 

No  cause  czista  for  equitable  relief.  It  is 
simply  an  action  to  restrain  a  trespass.  There 
is  no  allegation  that  the  injury  is  irreparable, 
or  that  it  will  involve  a  multiplicity  of  actions, 
or  that  the  remedy  at  law  is  not  adequate. 

Litingsion  v.  Livingston^  6  Johns.  Ch.  497, 
2  L.  ed.  196,  10  Am.  i>ec.  858;  Sixth  Ave.  R. 
Co,  V.  Kerr,  28  How.  Pr.  882;  New  York  P. 
&  D.  EstabliehmerU  v.  Fitch.  1  Paige,  97,  2  L. 
€d.  674;  Hart  ▼.  Albany,  9  Wend.  5TI,  24  Am. 
Dec.  166;  Jerome  v.  Roes,  7  Johns.  Ch.  816,  2 
L.  ed.  806,  11  Am.  Dec.  484;  Wiggin  v.  Hfew 
York,  9  Paige,  16,  4  L.  ed.  691;  MarshaU  v. 
Peters,  12  How.  Pr.  218;  Troy  d  B,  R.  Co.  r. 
Boston,  H.  T.  dbW.R.  Co.  86  K  Y.  107. 

Mr.  Arthur  E.  Sutherland,  with  Messrs. 
Shnart  A  Sutherland*  for  respondent: 

The  referee's  findings  as  to  the  situation  of 
the  premises,  the  amount  of  damage  done  and 
the  probable  effect  of  the  alteration  of  the  road 
irbich  the  defendant  proposed  to  make,  are 
practically  conclusive  because  the  referee  took 
a  view  of  the  premises  under  a  stipulation  that 
what  he  there  observed  on  actual  inspection 
might  be  considered  by  him  in  deciding  the 
case. 

West  y.  Ki&rsied,  16  N.  Y.  Week.  Dig.  649; 
Crovch  V.  Gutman.  82  K  Y.  S.  R.  264:  Smith 
V.  Morse,  148  Maas.  407;  Bealy  y.  Clark,  120 
N.  Y.  642. 

Irrespective  of  the  ownership  of  the  fee  of 
the  street,  the  plaintiff  has  a  right  to  enjoin 
defendant  from  interfering  with  and  impair- 
ing the  easement  in  the  street  and  right  or  ac* 
cess  to  his  lot  which  plaintiff,  as  an  abutting 
owner,  acquired  in  his  conveyance  from  the 
defendant. 

Story  V.  J^ew  York  Elev.  R.  Co.  90  N.  Y.  122, 
48  Ajn.  Rep.  146;  Lahr  v.  Metropolitan  Elet. 
R  Co.  104  N.  Y.  268;  Abendroth  y.  Manhattan 
R  Co.  11  L.  R.  A.  634,  122  N.  Y.  1;  Kane  v. 
Nete  York  EUd.  R.  Co.  11  L.  R.  A.  640,  126 
N.  Y.  164;  Reining  v.  New  York,  L.  d  W.  R. 
Co.  14  L.  R.  A.  188,  128  N.  Y.  167;  Williams 
V.  Kenney,  14  Barb.  629. 

As  between  the  plaintiff  and  the  defendant, 
his  grantor,  8t  John's  park  must  for  all  pur- 
poses be  regarded  as  a  public  street,  although 
it  bad  not  been  accepted  by  the  town  authori- 
ties as  such. 

BisseU  V.  New  York  Cent.  R.  Co.  23  N.  Y. 
61:  Perrin  ▼.  New  York  Cent.  R  Co.  86  N.  Y. 
120. 

Individ uala  have  no  right  to  lay  out,  widen, 
or  straighten  public  streets  or  highways.  Pri- 
mte  interests  would  dash  with  public  conven- 
ience. 

Buggies  y.  Ijesure.  24  Pick.  187;  MiCbum  v. 
FovOer,  27  Hun.  668;  Wood,  Nuisances,  §  288; 
Elliott,  Roads  &  Streets,  486;  Robert  y.  Sadler, 
104  N.  Y.  229,  68  Am.  Rep.  498;  Greene  y. 
New  York  Cent.  R.  Co.  12  Abb.  N.  C.  124. 
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The  amount  of  the  interference  with  the  ac- 
cess to  the  street  is  immaterial. 

Prime  y.  Twenty- Third  Street  R  Co.  1  Abb. 
N.  C.  68. 

The  only  right  which  municipal  authorities 
have  to  change  a  grade  of  a  street  is  conferred 
upon  them  by  statute,  and  if  they  do  not  fol- 
low out  that  statutory  authority  to  the  letter, 
they  become  trespassers  ab  initio. 

Elliott,  Roads  &  Streets,  848;  Rdberty.  Sad* 
Ur,  104  N.  Y.  229,  68  Am.  Rep.  498;  BHning 
y.  New  Y<rrk,  L.  d  W.  B.  Co.  14  L.  R.  A.  188, 
128  N.  Y.  167. 

The  plaintiff  has  the  right  to  insist  that  the 
road  shidl  be  kept  0];>en  with  Just  as  wide  a 
driveway  for  the  passage  of  yehicles  as  there 
was  when  he  took  his  deed,  and  that  this  width 
of  driveway  shall  be  maintained  all  the  way  to 
the  Boulevard. 

Be  Twenty  Ninth  Street,  1  Hill.  189;  Karrer 
y.  Berry,  44  Mich.  891;  Famsicorthy.  Taylor^ 
9  Gray,  162;  Gerrish  y.  Shattuek,  128  Mass. 
671 ;  1  Addison,  Torts,  272;  Cohen  y.  New  York, 
4  L.  R  A.  406,  113  N.  Y.  686. 

The  plaintiff  by  his  convevance  from  the  de- 
fendant acquired  the  fee  of  the  street  to  the 
center  line  thereof. 

No  one  can  carry  off  the  earth  of  the  high- 
way, or  change  its  grade,  except  the  public 
authorities  when  the  street  comes  under  their 
jurisdiction,  and  then  it  can  be  changed  only 
Tor  the  public  benefit  and  pursuant  to  statute. 

Bobert  y.  Sadler,  supra. 

This  deed  carries  plaintilTa  title  to  the  center 
of  the  park. 

BisseU  y.  New  York  Cent.  R  Go.  2B  "N.  Y. 
61;  Perrin  y.  New  York  Cent.  R  Co.  86  N.  Y. 
120;  Story  y.  New  York  EUv.  i2.  O?.  90  N.  Y. 
122,  43  Am.  Rep..  146;  Mortimer  y.  New  York 
EUv.  R  Co.  26  N.  Y.  a  R.  872;  Re  Udue, 
118  K.  Y.  218;  Whites  Bank  y.  Nichols,  64  N. 
Y.  70. 

O'Brien,  J. ,  delivered  the  opinion  of  the 
court: 

The  judgment  in  this  case  awards  an  in- 
lunction  to  the  plaintiff  restraining  the  de- 
fendant from  cutting  down  the  grade  of  a 
street  in  front  of  his  lot,  or  interfering  with 
the  same.  A  small  money  judgment  was 
also  awsu^ed  as  damages.  The  referee  who 
tried  the  case  found  tliat  about  the  year  1884 
the  defendant  became  the  owner  of  a  consid- 
erable tract  or  parcel  of  land  in  the  village 
of  Charlotte,  which  had  been  mapped  and 
plotted  into  village  lots,  with  streets  and 
avenues  running  through  and  intersecting 
each  other  upon  which  the  lots  were  bounded. 
The  map  upon  which  the  streets  and  lots 
were  exhibited  was  duly  filed  in  the  county 
clerk's  office,  but  no  lots  had  been  sold  prior 
to  the  time  that  the  whole  parcel  was  pur* 
chased  by  the  defendant.  Subseauently  the 
defendant  conveyed  one  of  the  lots  to  the 
plaintiff,  describing  it  as  lot  No.  18  on  the 
map,  **  being  fifty  ^et  in  front  on  the  north 
side  of  Hughes  park,  and  extending  back 
therefrom,  of  equal  width  throughout,  one 
hundred  and  twenty-five  feet."  This  park 
was  an  avenue  100 'feet  wide,  intended  for 
sidewalks  12  feet  wide  on  each  side  and  a 
roadway  over  70  feet  wide.    When  the  plain- 
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tiff  puTchaaed,  the  roadway  up  to  the  east 
line  of  his  lot  had  been  improved  and  graded 
by  raising  the  bed  of  the  road  in  the  center 
and  forming  gutters  on  each  side.  The  name  ' 
of  tbe  park  was  subsequently  changed  to  St. 
John's  park.  It  runs  east  and  west  through 
the  tract,  and  at  the  west  end  intersects  a 
boulevard  running  north  and  south.  The  de- 
fendant has  sold  all  the  lots  fronting  on  the 
park  or  avenue  west  of  the  plaintiff's  lot, 
but  he  still  owns  numerous  lots  on  the  east, 
and  the  avenue  in  front  of  them  remained  in 
substantially  its  natural  state.  Since  the 
plaintiff's  purchase  the  defendant  opened  a 
new  street  running  southerly  from  St.  John's 
park  at  nearly  right  angles  therewith,  and 
terminating  at  the  south  in  a  eul-deme.  The 
plaintiff  &b  built  a  dwelling  upon  and 
graded  his  lot  to  correspond  with  the  grade 
of  the  highway  in  front  of  it,  established  a 
driveway,  and  planted  ornamental  trees  on 
the  side  of  the  street  in  front  of  the  lot.  The 
defendant,  before  the  commencement  of  this 
action,  and  without  the  plaintiff's  consent, 
entered  upon  this  highway  in  front  of  and 
east  and  west  of  the  plaintiff's  lot.  and  due 
up  and  carried  away  quantities  of  the  soil 
from  the  roadway,  and  put  the  same  upon 
the  new  street  referred  to,  cutting?  down  the 
grade  of  the  street  in  front  of  the  plaintiff 
between  one  and  two  feet,  and  was  so  en- 
gaged cuttine  it  down  still  more  when  he 
was  restrained  by  the  injunction.  It  has  been 
found  that  this  interfered  with  the  plaintiff's 
access  to  his  property  from  the  street,  and 
dama>;ed  the  same,  and  that  the  defendant's 

Jurpose  was  to  remove  the  earth  from  St. 
ohn's  park,  in  front  of  plaintiff's  lot,  and 
east  and  west  of  it,  for  the  purpose  of  taking 
it  to  the  new  street,  and  grading  it  up  to 
correspond  with  the  grade  of  the  park  where 
the  two  interspct.  The  defendant  owned  the 
lots  on  the  new  street  and  on  the  park  east  of 
plaintiff,  and  they  will  be  benefited  by  this 
improvement,  but  the  finding  is  that  the 
change,  if  carried  out,  will  work  irreparable 
injury  to  the  plaintiff. 

These  facts  and  others  have  been  found  by 
the  referee  in  great  detail,  and,  as  we  cannot 
say  that  any  of  them  are  wholly  unsustained 
by  the  evidence,  we  are  concluded  by  them 
in  the  disposition  of  the  case.  The  avenue, 
on  the  north  side  of  which  the  plaintiff's 

Sroperty  is,  has  become  a  public  highway  by 
edication.  The  parties  who  have  purchased 
lots  bounded  thereon  have  an  easement  in 
the  street  for  the  purpose  of  access  to  their 
lots,  and  this  easement  is  property  which 
cannot  be  invaded  without  subjecting  the 
party  to  liability  in  damages,  and  in  a  proper 
case  it  will  be  protected  by  injunction.  The 
defendant  did  not  act  under  any  public  au- 
thority, but  for  his  private  benefit.  Indeed, 
it  appears  that  the  public  authorities  had 
never  accepted  the  street  in  question,  or  ex- 
ercised any  jurisdiction  over  it,  but  that 
circumstance  does  not  affect  the  plaintiff's 
rights  in  the  street  for  the  purpose  of  access. 
The  language  of  the  description  of  plaintiff's 
lot  in  the  deed  from  the  defendant  can  be 
construed  as  bounding  the  lot  upon  the  street, 
and,  if  so,  the  plaintiff  owned  to  the  center 
of  the  street,  and  the  removal  of  the  soil 
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thereupon  in  the  manner  found  by  the  referee 
would  clearly  amount  to  a  trespass.  Starp 
V.  New  York  Elev.  R  Co.  90  N.  Y.  122,  48 
Am.  Rep.  146 ;  Perrin  v.  New  York  Cent.  R. 
Go.  36  N.  Y.  120.  But  it  is  unnecessary  to 
decide  that  question.  Whether  the  plaintiff 
owned  to  the  center  of  the  street  or  not,  the 
defendant  could  not  impair  his  right  of  ac- 
cess. He  could  not  cut  down  the  roadway 
so  as  to  render  the  plaintiff's  rijcht  of  ingress 
and  egress  more  difficult  It  is  no  doubt 
true  that  the  plaintiff  purchased  in  contem- 
plation of  the  improvements  to  oe  made  upon 
the  street,  and,  as  the  defendant  still  owned 
a  large  part  of  the  tract,  he  was  interested  in 
making  tbe  improvements.  But  the  roadway 
in  front  of  the  plaintiff  had  become  graded 
and  established,  and  the  change  made  and 
contemplated  by  the  defendant  was  not  for 
the  benefit  of  the  street  at  the  point  in  ques- 
tion, but  for  the  benefit  of  other  localities. 
When  the  public  authorities  undertake  to 
improve  a  street,  and  it  becomes  necessary  to 
change  the  grade,  there  are  many  cases  where 
private  interest  or  convenience  must  yield  to 
the  public  good.  But  the  defendant's  orig- 
inal right,  "as  owner  of  the  whole  tract,  to 
lay  out  and  grade  streets  at  his  pleasure,  was 
abridged  whenever  he  sold  a  lot  bounded 
upon  the  street ;  and  when  he  had  sold  all  of 
the  lots  on  the  street  his  right  to  regulate  or 
grade  that  street  was  the  same  as  of  any  other 
member  of  the  community,  unless  the  right 
to  do  the  particular  thing  claimed  had  been 
expressly  reserved  in  his  grants. 

A  private  individual,  engaged  in  improv- 
ing streets  for  the  benefit  or  convenience  of 
his  own  property,  cannot  cut  down  the  grade 
of  an  existing  street  to  the  detriment  of  an 
abutting  owner.  If  the  cutting  of  the  grade 
impairs  the  abutting  owner's  right  of  access 
to  his  property,  his  consent  is  necessary  un- 
der such  circumstances,  as  he  may  resist 
a  projected  improvement  bv  his  neighbor 
which'  he  could  not  resist  if  undertaken  by 
the  public  authorities.  A  party  cannot  im- 
pair his  neighbor's  easement  in  a  street,  and 
force  what  he  calls  a  benefit  upon  him  against 
his  will.  As  against  any  mere  private  in- 
terest, the  property  owner  can  resist  an  at- 
tempt to  change  the  grade  of  a  street  when- 
ever he  can  show  that  such  change  will 
injure  him.  In  this  case  the  plaintiff  has 
satisfied  the  referee  with  respect  to  the  injury 
committed  and  contemplated,  and  that  was 
largely,  if  not  entirely,  a  question  of  fact. 
It  IS  true  that  when  the  plaintiff  purchased 
his  lot,  he  was  chargeable  with  knowledge 
of  the  fact  that  the  whole  tract  was  mapped 
and  plotted,  and  that  a  plan  for  the  general 
improvement  of  the  lots  and  streets  was  con- 
templated. A  purchaser  might  have  such 
knowledge  or  information  with  respect  to 
changes  in  the  grade  of  the  street  from  the 
map  or  from  the  surroundings  or  sicuatioi. 
visible  at  the  time  of  his  purchase  that  his 
assent  to  it  could  be  implied.  But  there 
docs  not  appear  to  be  anything  in  this  case 
to  show  that  the  plaintiff  expected,  or  had 
any  right  to  expect,  that  the  ffrade  of  the 
street  would  be  cut  down  after  it  was  estab- 
lished, and  the  roadway  completed,  and  the 
surface  of  his  lot  made  to  conform  thereto 
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The  improvement  which  rendered  this  neces- 
•flarj,  in  the  view  of  the  defendant,  was  not 
projected  until  after  plaintiff's  purchase,  and 
after  the  improvement  of  his  lot  and  the 
«treet  adjoining.  The  point  is  made  by  the 
defendant  that  the  facts  stated  in  the  com- 
plaint are  not  sufficient  to  confer  jurisdiction 
upon  a  court  of  equity  to  grant  relief  by  in- 
junction. It  is  sufficient  to  say  that  such  an 
objection  cannot  be  raised  for  the  first  time 
upon  an  appeal,  but  should  be  raised  by  an- 
a'wer,  and  presented  at  the  trial. 

The  judgment  awarded  bv  the  learned  ref- 
eree is,  we  think,  too  broad.  The  words  of 
tbe  judgment  are  that  the  defendant  be  **  per- 
petually enjoined  and  restrained  from  plow- 
ing, excavating?,  or  carrying  away  earth  from 
the  roadway  of  St.  John's  park  in  front  of 
plaintiff's  premises,  .  .  .  and  from  ex- 
eavating,  interfering  with,  or  in  any  manner 
lowering  the  grade  or  changing  the  condition 
•of  St.  John's  park  from  the  east  line  of  plain- 
tiff's premises  to  the  Boulevard."  This  vir- 
tually enjoins  the  defendant  from  improving 
the  park  west  of  plaintiff's  easterly  line.  A 
private  citizen,  whether  moved  by  public 
spirit  or  private  interest,  may  improve  and 


beautify  ^arks  and  streets,  especially  when 
he  stanas  in  such  relations  to  the  locality  as 
the  defendant  does.  The  plaintiff  has  no 
right  to  enjoin  the  defendant  from  improv- 
ing St.  John's  park  west  to  the  Boulevard 
if  he  desires  to,  so  long  as  he  does  not  inter- 
fere with  the  property  rights  of  others.  The 
extent  of  the  relief  to  which  the  plaintiff 
was  entitled  was  to  enjoin  the  defendant  from 
cutting  down  the  grade  of  the  street  in  front 
of  his  lot  in  such  a  way  as  to  render  access 
to  and  from  his  premises  less  convenient  in 
some  material  and  substantial  respect.  The 
evidence  to  show  that  the  defendant  has  act- 
ually interfered  with  the  plaintiff's  rights 
within  this  rule  is  not  very  strong,  and  it  is 

gossible  that  it  was  open  to  another  view, 
ut,  as  the  finding  is  not  destitute  of  all  ev- 
idence for  support,  and  as  it  has  been  ap- 
proved by  the  general  term,  we  cannot  dis- 
regard it. 

The  judgment  should  therefore  be  modified  as 
above  indicated,  and,  as  so  modified,   af- 
firmed, without  costs  to  either  party  in  this 
court. 
All  concur,  except  Earl^  «/.,  dissenting. 
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Walter  S.  HALE  et  al.,  Plffe,  in  Birr., 

V, 

Ruth  G.  HALE  et  ok 

\mmmm  •«  »mXU«  m  •  ■  »  »s  «  «/ 

'!•  Xnfiuit  nonresident  defendants,  as 
¥rell  ftS  otherSff  are  Jnoluded  in  the  provfeionB 
cf  Bev.  Stat.,  ohap.  28,  fl  14,  authoiizlQff  servloe 
upon  *'any  defendant  residlnsr  or  bein^  without 
this  state.** 

Mm  Trustees  ta.ke  the  legal  title  by  im. 
fillcartion  where  they  are  required  to 
bold  it  for  a  lonff  period  in  order  to  pay 
speclllo  legaotea,  Inoluaing  annuities  to  a  large 
number  of  persons  for  life,  and  their  duties  re- 
qnire  them  to  keep  the  estate,  real  and  personal, 
so  invested  as  to  be  not  only  safe  but  productive. 

S*  The  sale  of  infants*  real  estate  may 
be  ordered  by  a  court  of  ohaocery  under  its 
general  Jurisdiction  over  the  estates  of  infants 
where  it  is  clearly  for  the  Interest  of  the  infants 
that  it  should  be  converted  into  personal  prop 


Tbe  ftect  that  other  members  of  a 
to  whom  an  estate  is  given  may 
into  being  will  not  prevent  the  court 
from  orderinir  a  conversion  of  real  property  into 
personalty,  where  there  are  persons  before  the 
court  belonging  to  the  same  class  and  equally 
certain  to  bring  forward  the  entire  merits  of  the 
question  so  far  as  the  rights  of  the  persons  not 
In  being  can  be  affected. 

(Harch  ai,  18901) 

ERROR  to  the  Superior  Court  for  Cook 
Omnty  to  review  a  judgment  in  favor  of 

KOTS.— On  tbe  power  of  a  court  to  cut  off  the 
Interest  of  persons  not  in  esse  by  a  sale  of  real 
ptoperty,  compare  the  above  decision  with  Kent 
^.  Gbnroh  of  8t*  Michael  (N.  Y.)  18  L.  R.  A.  SSL 
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See  also  33  L.  R.  A.  816. 


plaintiffs,  the  executors  and  trustees  under  the 
will  of  Ezekiel  J.  M.  Hale,  deceased,  in  an 
action  brought  to  obtain  permission  to  sell 
testator's  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hamlint  Holland  ft  Boj'den, 
Russell  ft  Morse*  and  Sidney  Smith  for 
plaintiffs  in  error. 

Messrs.  Herriek  ft  Allen  and  W«  H. 
Swift  for  defendants  in  error. 

Bailej't  Oh, «/.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery,  brought  by  the 
executors  and  trustees  under  the  will  of  Eze- 
kiel J.  M.  Hale,  deceased,  prayine  for  a  decree 
authorizing  them  to  sell  certain  lands  beloni^- 
ing  to  the  estate  of  their  testator,  situated  hi 
Cook  county,  111.,  and  hold  and  reinvest  the 
proceeds  upon  the  trusts  declared  in  the  will, 
on  the  ground  that  such  sale  and  reinvestment 
is  for  the  best  interest  of  the  estate,  and  of  all 
persons  interested  therein.  Tbe  testator,  who, 
prior  to  his  death,  was  a  resident  of  Haverhill. 
Mass.,  died  June  4, 1881,  leaving  a  large  estate, 
consisting  of  real  and  personal  property  situate 
in  the  state  of  Massachusetts,  also  of  lands  of 
very  considerable  value  situate  in  the  state  of 
New  York,  and  the  lands  in  question  in  this 
suit,  situate  in  this  state.  His  will  was  ad- 
mitted to  probate  by  the  probate  court  of  the 
county  of  Essex,  in  the  state  of  Massachusetts, 
July  8,  1881. 

Tbe  will,  a  copv  of  which  is  appended  to 
the  bill  as  an  exhibit,  consists  of  2S  paraflrraphs 
or  clauses;  and  by  the  first  clause  tbe  testator 
constituted  and  appointed  his  wife,  Kuth  C. 
Hale,  and  John  ll  Hobson,  Henry  H.  Hale, 
and  Eldridge  G.  Wood,  executors  and  trustees 
of  his  last  will  and  testament.    The  second 
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clause  provided  for  closing  |up  tbe  manufact- 
uring business  established  by  tbe  testator  at 
Qroveland.  Essex  county,  Mass.,  and  tbe  sale 
of  tbe  same,  and  of  the  real  estate  connected 
therewith,  and  of  all  bis  real  estate  in  Orove- 
land,  except  the  parsonage  house  used  by  St. 
James  Episcopal  Church,  the  proceeds  to  re- 
main in  tbe  bands  of  his  executors  and  trustees, 
subject  to  the  dispositions  and  provisions  of  tbe 
will  thereinafter  made.  The  third  clause  pro- 
vided for  the  payment  to  the  testator's  mother, 
during  her  life,  of  an  annuity  of  $800,  and  gave 
her  tbe  use  for  life  of  tbe  house  then  occupied 
by  her,  with  remainder  for  life  to  two  of  the 
testator's  sisters;  the  house  and  land,  at  their 
decease,  to  be  disposed  of  with  the  residue  of 
his  estate.  The  fourth  clause  gave  to  tbe  tes- 
tator's widow  tbe  sum  of  $10,000,  to  be  paid 
at  bis  death,  and  an  annuity  for  life  of  $12,000, 
and  the  use  for  life  of  the  homestead  and  tbe 
f  urnitvre  and  other  property  belonging  thereto; 
the  homestead  property,  at  her  decease,  to  be 
disposed  of  witn  tbe  rest  and  residue  of  his 
estate;  the  provision  in  favor  of  his  widow  to 
be  accepted  by  her  as  being  in  full  of  her 
dower  and  all  other  claims  against  the  estate. 
Tbe  fifth  clause  gave  to  the  testator's  son  Harrv 
H.  Hale  $50,000,  to  be  paid  at  the  testators 
death,  and  tbe  further  sum  of  $50,000  in  case 
be  should  survive  tbe  testator  five  years,  and 
also  an  annuity  for  life  of  $4,200;  and  in  case 
of  his  death  an  annuity  of  ft3,600  was  directed 
to  be  paid  to  bis  widow  and  children  until  the 
final  oivision  of  tbe  estate.    The  sixth  clause 

Save  to  the  testator's  son  Samuel  C.  Hale 
20,000,  payable  at  the  testator's  death,  and  an 
annuity  for  life  of  $8,600;  and  in  case  of  his 
death,  leavine  a  widow  or  child  surviving  him, 
an  annuity  en  $1,200  was  directed  to  be  paid 
to  her  or  them  until  tbe  final  division  of  the 
estate.  By  the  seventh  clause  the  sum  of 
$10,000  was  given  to  the  testator's  son  Ed- 
ward  Hale,  payable  to  him  at  the  testator's 
death,  if  then  of  the  age  of  twenty-one  years, 
and,  if  not,  then  payable  on  his  arrival  at 
that  age ;  also,  the  further  sum  of  $20,000  on 
his  attaining  the  age  of  twenty- five  years, 
and  the  further  sum  of  $20,000  on  his  attain- 
ine  the  age  of  thirty  vears,  and  also  an  an- 
nuity for  life  of  $3,600;  and  in  case  of  his 
death,  leaving  a  widow  or  child,  an  annuity 
of  $2,400  was  directed  to  be  paid  to  such 
widow  or  child  imtil  the  final  division  of 
the  estate.  The  eighth  clause  gave  to  the 
widow  of  James  Frank  Hale,  a  deceased  son 
of  the  testator  an  annuity  for  life  of  $3, 600. 
It  was  provided,  however,  that  the  annuities 
to  the  widows  of  his  sons  should  cease,  in 
case  of  each,  upon  her  marrying  again.  The 
ninth  clause  gave  to  tbe  testator*8  grandson 
Ezekiel  J.  M.  Hale  $10,000,  payable  when 
he  should  attain  the  a^e  of  twenty -five  years, 
and  $15,000  when  he  should  attain  the  age  of 
thirty  years,  and  also  an  annuity  of  $1,500, 
commencing  at  the  testator's  death,  if  be 
should  then  be  twenty-one  years  of  age,  and, 
if  not,  then  on  his  attaining  that  age,  and  con- 
tinuing until  tbe  final  division  of  the  estate. 
The  tenth  clause  gave  to  tbe  testator's  grand- 
son Benjamin  P.  Hale  $5,000  payable  at  tbe 
testator's  decease,  if  then  of  the  a^e  of  twen- 
ty-one years,  and  if  not,  then  on  his  attaining 
that  age,  and  also  the  sum  of  $10,000  on  his 
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attaining  the  age  of  twenty-five  years,  and 
the  further  sum  of  $10,000  on  bis  attaining 
the  age  of  thirty  years,  and  also  an  annuity 
of  $1,000  from  the  testator's  death  until  his 
arrival  at  tbe  age  of  twenty-one  years,  and 
an   annuity  of  $1,500,  from  that  date  untiV 
the  final  division  of  tbe  estate.     The  eleventlk 
clause  gave  to  Lucy  L.  Howe  and  Mabel  O. 
Hnwe,  two  of  the  testator's  granddaughters, 
each  the  sum  of  $10,000  on  their  severallT* 
attaining  the  age  of  twenty-five  years,  and* 
$15,000  when  they  severally  attained  the  age- 
of  thirty  years,  and  also  an  annuity  to  each, 
of  $1,000  until  they  should  severally  attaii^ 
the  age  of  twenty-one  years,  and  an  annuitT* 
of  $1,500  from  that  date  until  the  final  di- 
vision of  tbe  estate.     The  twelfth  clause  gave- 
to  George  El  Hale,  the  testator's  brother,  an 
annuity  for  life  of  $600,  and  also  an  estate 
for  life  in  a  lot  of  land,  and  the  buildings. 
thereon,  tilien  occupied  by  him ;  and  it  also- 
ffave  the  sum  of  $10,000,  and  the  remainder 
m  the  lot  and  buildings,  to  his  children,  if 
any  of  them  should  oe  alive  at  his  death, 
but,  if  not,  the  property  was  to  be  disposed 
of  with  the  residue  of  the  estate.    The  thir- 
teenth clause  gave  to  Susan  C.  Ball,  Eliza* 
beth  Hale,  and  Mary  Ann  Hale,  three  of  the 
testator's  sisters,  an  annuity  for  life  of  $300, 
and  to  Mrs.  Adaline  Parker  and  Miss  Priscil- 
la  Parker,  each,  an  annuity  for  life  of  $200. 
Tlie  fourteenth  clause  gave  to  William  Ford 
an  annuity  for  life  of  $200.     The  fifteenth 
clause  gave  to  J.  Warren  Hale  and  Pheb* 
Hale,  an  uncle  and  aunt  of  the  testator,  each, 
an  annuity  for  life  of  $200.     The  sixteenth, 
clause  gave  to  Arthur  D.  Veasey  a  mortgage- 
on  his  property,  held  by  the  testator.     The 
seventeenth  clause   ffave  to  tbe  American 
Bible  Society  $20,000,  and  to  the  Home  Mis- 
sion Society*  and  the  Haverhill  Female  Be- 
nevolent Society,  each,  $5,000,  payable  one 
year  after  the  testator's  death.    The  eight- 
eenth clause  gave  to  the  St  James  Episcopal 
Church  of  Groveland  an  annuity  of  $1,000, 
to  be  paid  until  the  final  division  of  the- 
estate,  and  also  tbe  house  then  occupied  as  a. 
parsonage,  and  also  the  sum  of  $10,000,  pay- 
able when  the  annual  payment  should  ter- 
minate.   Tlie  nineteenth  clause  gave  to  the* 
city  government  of  Haverhill   the  sum  of 
$50,000,  the   annual   income  to  be  appro- 
priated to  defraying  the  current  expenses  of 
tbe  Haverhill  Public  Library,  and  also  the 
further  sum  of  $50,000  to  the  trustees  of  the- 
library ;  the  annual  income  to  be  appropriated 
for  the  purchase  of  books  for  tiie  library. 
The  twentieth  clause  gave  to  the  inhabitants 
of   South  Groveland  the  library  connected 
with  the  Groveland  Mills,  and  also  author- 
ized his  executors  and  trustees  to  appropriate 
and  expend  annually  $200  in  maintaining 
and  improving  that  library  for  the  use  of  the 
inhabitants  of  Soutli  Groveland ;  such  appro- 
priation to  continue  until  the  final  divii^ioii 
of  the  estate.    The  twenty- first  clause  di- 
rected the  executors  and  trustees  to  convey  to- 
the  Haverhill  City  Hospital,   when  estab- 
lished, a  certain  lot  of  land,  and  the  build- 
ings thereon,  and  also  gave  to  such  hospital 
$50,000,  to  be  used  in  part  for  the  construc- 
tion of  buildings,  and  the  residue  to  be  hel<> 
in  trust,  and  the  income  applied  to  defray- 
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inz  the  current  expenses  of  the  hospital. 
The  twenty-third  clause  provided  that,  in 
the  care  and  custody  of  the  estate,  John  L. 
Hobson  should  act  as  treasurer,  and  sign  all 
<^ecks,  drafts,  and  orders  for  the  payment  of 
money,  and  supervise  generally  the  affairs 
of  the  estate,  and  that,  for  his  services  in 
that  behalf,  he  should  receive,  out  of  the  in- 
come of  the  estate,  the  sum  of  $4,000  per 
annum ;  such  payment,  however,  to  be  made 
him  on  condition  that  he  should  resign  his 
poeition  as  cashier  of  the  Merrimack  National 
Bank,  and  devote  his  first*  thought  and  at- 
tention to  the  affairs  of  the  estate.  It  further 
provided  that  the  number  of  persons  ap- 
pointed to  execute  the  will  and  trust  should 
remain  as  in  the  will  provided,  and  that  in 
case  of  vacancv,  by  death  or  otherwise,  such 
▼acancv  should  be  filled  by  the  judge  of  pro- 
bate of  Essex  county,  and  the  person  thus 
appointed  should  have  the  same  power  to  act 
as  the  other  persons  appointed  by  the  will, 
and  each  of  the  executors  and  trustees,  and 
each  of  their  successors,  was  given  all  the 
powers,  and  had  reposed  in  him  all  the  trusts, 
given  to  the  executors  and  trustees  Jointly, 
provided  and  so  far  as  he  who  should  act 
should  have  the  consent  of  his  associates. 
The  twenty-second  clause  is  as  follows: 
*  Twenty-Second.  As  to  the  residue  of  all 
my  estate,  both  real  and  personal,  not  herein 
otherwise  disposed  of,  it  is  my  will  that  the 
■ame  be  and  remain  in  the  care  and  control 
of  my  said  executrix  and  executors  and  trust- 
ees, and  their  successors,  well  and  safely  in- 
vested, until  the  decease  of  the  last  survivor 
of  the  life  annuitants  named  in  my  foregoing 
will,  and  that  then  the  said  residue  and  re- 
mainder, with  all  the  accumulated  interest 
thereof,  shall  be  divided  equally  among  mv 
grandchildren  per  itirpet,  to  hold   to  such 

Sandchildren  lo  distributed,  and  to  their 
iis,  executozs,  administrators,  and  assigns, 
forever." 

This  will  was  considered  bv  this  court,  in 
certain  of  its  aspects,  in  Sale  v.  Bale,  135 
111.  890.  In  that  case  the  heirs  at  law  of 
the  testator  filed  their  bill  in  the  superior 
court  of  Cook  countv  for  a  partition  of  the 
lands  in  this  state,  of  which  the  testator  died 
seised,  alleging  that  these  lands  were  not 
within  the  scheme  of  the  will,  and  that  it 
was  not  the  intention  of  the  testator  to  dis- 
pose of  them,  and  also  that  the  residuary 
clause  above  set  forth  was  void,  as  tending 
to  create  a  perpetuity,  and  praying  that  these 
lands  be  declared  to  be  intestate  property, 
and  be  partitioned  among  the  heirs.  The  ex- 
ecators  and  trustees  appeared  and  answered 
the  bill,  insisting  that  these  lands  consti- 
tuted a  part  of  the  rest  and  residue  of  the 
estate  embraced  in  the  twenty- second  clause 
of  the  will ;  and  they  also  filed  a  cross-bill 
setting  up  that,  while  there  was  no  express 
power  in  the  will  to  sell  these  lands,  such 
power  was  given  by  implication,  and  asking 
the  court  to  construe  tne  will,  and  declare 
such  implied  power  in  the  executors  and 
trustees.  The  court  held  that  the  lands  were 
intestate  property,  and  thereupon  dismissed 
the  cross-bill,  and  decreed  a  partition  thereof 
under  the  original  bill.  On  appeal  to  this 
court,  it  was  held  that  the  twenty -second 
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clause  of  the  will  was  broad  enough  to  in- 
clude all  the  property  of  the  testator  noc^ 
otherwise  disposed  of,  no  matter  where  it 
was  situated,  and  therefore  that  the  lands  in 
this  state  were  a  part  of  the  rest  and  residue 
of  the  estate  embraced  in  the  residuary  clause. 
It  was  also  held  that  the  residuary  clause 
was  not  void  as  contrary  to  the  laws  or  policy 
of  this  state  against  perpetuities,  but  was  a. 
valid  disposition  of  the  lands  under  our  laws ; 
also,  that  there  was  no  power  of  sale,  either 
express  or  implied,  in  the  will.  That  por- 
tion of  the  decree  of  the  court  below  dismiss- 
ing the  cross-bill  was  accordinfi:ly  affirmed,, 
but  that  portion  of  the  decree  granting  parti- 
tion was  reversed,  and  the  cause  was  re- 
manded to  the  court  below,  with  directions 
to  dismiss  the  original  bill  for  want  of 
equity.  The  trustees  and  executors  thereupon 
filed  the  present  bill,  seeking  thereby  to  in- 
voke the  aid  of  a  court  of  chancery  in  the 
exercise  of  its  general  jurisdiction  over  tnist 
estates,  and  asking  for  a  decree  authorizing: 
them  to  sell  tlie  lands  in  this  state,  and  con- 
vert the  same  into  cash,  and  hold  and  reinvest 
the  proceeds  thereof  upon  the  trusts  declared* 
in  the  will ;  the  ground  upon  which  such 
equitable  relief  is  asked  being  that  the  lands 
are  so  situated  that  it  will  be  greatly  for  the 
interest  of  the  estate  and  its  beneficiaries  to- 
have  the  lands  sold,  and  the  proceeds  re- 
invested. 

The  bill  alleges,   in  substance,   that  the 
lands  in  question  consist  of  several  tracts, 
containing  in  all  about  190  acres,  situate  in- 
the  towns  of  Lake  View  and  Jefferson,  Cook 
county,  that  they  are  entirely  unproductive 
and  unimproved,  and  were  oought  by  the 
testator  as  a  speculation,  and  with  the  inten- 
tion of  selling  them  without  improvement ;. 
that  a  very  large  portion  of  the  lands  cannot, 
be  made  to  yield  an  income,  even  for  agri- 
cultural purposes;  that  it  consists  largely 
of  sand  ridges,  and  is  not  susceptible  of  cul- 
tivation, and  is  only  valuable  for  sale  and 
subdivision  into  lots ;  that  it  is  not  far  from 
the  city  of  Ohicago,  and  is  subject  to  heavy 
assessments   for  taxes,    improvements,    and 
other  charges;  that  the  annual  taxation  is 
very  large,  exceeding  in  one  year  the  sum  of 
$4,600,  and  in  one  year  the  assessments  upon 
the  land  amounted  to  about  $80,000;  that,  if 
sold  in  a  prudent  and  proper  manner,   the 
lands  will  produce  not  less  than  $200,000, 
to  be  so  invested  as  to  yield  a  considerable 
income  to  the  estate,  to  the  great  benefit  of 
the  estate,  and  of  the  persons  interested  there- 
in.    The  bill  further  alleges  that  these  lands- 
are  a  portion  of  the  rest  and  residue  of  the 
testator's   property,    that,    by  the   twenty- 
second  clause  of  the  will,  must  be  and  remain 
in  the  control  of  the  executors  and  trustees, 
well  and  safely  invested,  until  the  decease  of 
the  last  life  annuitant;  that,  of  the  life  an- 
nuitants, there  are  ten  still  living  of  whom 
one  is  about  twenty-six  years  of  age,   and 
two  of  the  ages  of   forty  and  forty-five  re- 
spectively ;  that  in  the  opinion  of  the  com- 
plainants, and  of  persons  having  intimate 
knowledge  of  real  estate  in  the  vicinity  of 
Chicago,  if  the  complainants  are  oblii^ed  U> 
keep  the  land  in  (question  until  the  death  of 
the  last  of  the  life  annuitants,   its  whole 
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value  Tvill  u«  consumed  in  taxes  and  loss  of 
interest,  and  it  will  during  all  that  time  be 
«  heavy  burden  on  the  estate,  seriously  en- 
•danger! ng  the  interests  of  the  persons  entitled 
to  the  income  of  the  property,  even  if  the 
complainants  have  a  right  to  use  a  portion 
of  the  general  income  of  the  estate  to  pay 
taxes  and  assessments  on  these  lands.  The 
life  annuitants,  ten  in  number,  the  two  sur- 
viving children  of  the  testator,  his  grand- 
■children,  of  whom  seven  are  in  being,  all 
the  other  beneficiaries  under  the  will,  those 
being  all  the  persons  interested  in  the  tes- 
tator's estate, — were  made  parties  defendant 
to  the  bill.  Of  the  persons  thus  named  as  de- 
fendants, twenty-five  in  number,  only  three 
were  minors  at  the  time  their  answers  were 
tiled;  those  being  Walter  8.  Hale  and  J. 
Frank  Hale,  two  of  the  testator's  grand- 
children, and  Rufus  B.  Hale,  asonof  Oeorgc 
E.  Hale,  one  of  the  testator's  brothers,  and 
to  whom  a  contingent  devise  and  bequest  is 
made  bv  the  twelfth  clause  of  the  will.  All 
the  defendants,  with  the  exception  of  the 
three  minors  and  Benjamin  P.  Hale,  one  of 
the  grandchildren,  who  had  reached  his  ma- 
jority, appeared  and  joined  in  an  answer,  in 
which  t^ey  admitted  the  equity  of  the  bill, 
«nd  ail  the  material  allegations  therein  con- 
tained, and  made  for  themselves  the  allega- 
tion that  they  believed  that  it  is  for  the  best 
interest  of  the  estate,  and  of  all  persons  who 
Are  or  may  become  interested  therein,  that 
the  real  estate  in  question  should  be  sold,  and 
the  proceeds  reinvested,  and  that  they  are 
willing  and  desirous  that  the  court  should 
authorize  and  direct  such  sale,  in  the  manner 
and  upon  such  terms  as  it  should  deem  prop- 
er, and  order  the  proceeds  of  the  sale  to  be 
held  subject  to  the  trust  of  the  will,  in  lieu 
of  the  real  estate.  Defendant  Benjamin  P. 
Hale  answered  separately,  admitting  all  the 
material  allegations  of  the  bill.  A  guardian 
ad  litem  was  appointed  for  the  three  minor 
•defendants,  who  filed  for  them  an  answer  in 
the  usual  form,  submitting  their  rights  and 
interests  to  the  consideration  and  protection 
of  the  court.  After  the  answers  were  filed, 
Edward  Hale,  one  of  the  two  surviving 
"Children  of  the  testator,  died,  and  by  order 
of  court  his  administrator  was  substituted  as 
defendant  in  his  stead. 

Replications  to  the  answers  being  filed,  the 
•cause  was  referred  to  the  master  in  chancerv 
to  take  proofs,  and  report  tho  same,  with 
his  conclusions.  Proofs  were  suhsequentlv 
taken,  and  the  master,  in  the  report  of  his 
•conclusions,  found  the  various  allegations  of 
the  bill  to  be  fully  proved.  That  portion  of 
liis  report  bearing  upon  the  condition  of  the 
propertjT  in  question,  and  the  desirability  of 
having  it  sold,  and  the  proceeds  reinvested, 
t)eing,  in  substance,  as  follows:  That  these 
lands  are  situated  in  that  part  of  Chicago 
which  was  formerly  the  towns  of  Lake  View 
and  Jefferson,  and  comprise  about  190  acres ; 
that  they  were  purchased  by  the  testator  in 
the  year  1868  as  a  speculation,  and  for  the 
purpose  of  sale,  ana  not  for  improvement, 
or  as  a  permanent. investment;  that  it  is  all 
vacant  and  unimproved,  and  consists  largely 
of  sand  ridges,  not  susceptible  of  cultivation  ; 
that  a  very  large  portion  of  it  cannot  be  made 

•80  L.  R.  A. 


to  yield  any  income,  ever,  for  agricultural 
purposes ;  that  the  only  income  capable  of 
being  derived  from  it  is  the  rental  of  such 
parts  of  it  as  are  susceptible  of  cultivation ; 
that  the  amount  of  rental  which  can  thus  be 
obtained  is  insignificant,  as  compared  with 
the  value  of  the  land,  and  is  not  sufficient 
to  pay  more  than  a  small  part  of  the  gen- 
eral taxes  annually  assessed  thereon ;  that 
large  and  const4intly  increasing  general  taxes 
and  special  assessments  for  street  improve- 
ments are  annually  levied  on  the  property; 
that  since  the  bill  was  filed  the  trust  estate 
has  been  compelled  to  pay  large  amounts 
for  special  assessments  which  were  liens  on 
the  land,  to  prevent  its  sale  therefor;  that 
there  are  other  special  assessments,  to  lar^e 
amounts,  which  are  liens,  and  must  be  paid 
by  the  estate  if  it  continues  to  hold  the  lands ; 
that  other  very  large  special  assessments  for 
the  improvement  of  streets  already  opened 
and  to  be  operated  along  and  through  the 
lands  will  be  shortly  levied  on  the  same; 
that  the  annual  income  of  the  estate  of  the 
testator,  after  paying  the  annuities  and  other 
charges  of  the  estate,  is  wholly  inadequate 
for  the  payment  of  the  taxes  and  special  as- 
sessments so  levied  and  to  be  levied  on  the 
property  :  thai  the  sale  of  the  lands  for  taxes 
and  assessments  can  be  prevented  only  by  the 
sale  of  other  property  of  the  estate,  now 
yielding  an  income,  and  applying  the  pro- 
ceeds to  their  pavment ;  that  the  lands  have 
now  reached  sucn  a  salable  value  that,  in 
the  opinion  of  persons  competent  to  judge, 
their  increase  in  value,  if  held  by  the  estate, 
will  not  equal  the  interest  on  such  salable 
value  and  the  amount  of  taxes  and  assess- 
ments, and  the  interest  t^iereon;  that  the 
estate  cannot  hold  them  without  great  and 
increasing  loss ;  that  it  is  now  a  favorable 
time  to  sell  them,  and  they  can  be  sold  at 
their  fair  value,  so  as  to  realize  to  tlie  estate 
a  lar^e  profit  above  their  cost  and  interest ; 
that  if  they  be  so  sold  the  proceeds  can  be 
invested  in  safe  securities  which  will  yield 
a  large  income  to  the  estate,  and  the  income 
so  derived  can  be  in  turn  reinvested  in  like 
manner  from  time  to  time,  so  as  to  produce 
a  further  income  to  the  estate,  and  thereby 
the  interest  on  the  proceeds  of  the  sale  can 
be  annually  compounded,  to  the  great  benefit 
of  the  estate ;  that  unless  such  sale  is  made 
the  best  interests  of  the  estate  and  of  all  per- 
sons who  are  now  or  may  be  interested  therein 
will  be  jeoparded,  and  that  there  is  danger 
that  a  large  part  of  the  value  of  the  land  may 
be  consumed  in  the  payment  of  taxes  and 
special  taxes  thereon,  if  the  estate  shall  con- 
tinue to  hold  it,  and  pay  the  taxes  and  as- 
sessments which  may  be  levied  thereon  ;  that 
it  is  for  the  best  interests  of  the  testator's 
estate,  and  of  all  persoDS  who  now  are  or 
may  be  interested  therein,  under  the  will, 
that  these  lands  should  be  sold,  and  the  pro- 
ceeds invested  by  the  trustees,  subject  to  the 
same  trusts  upon  which  the  lands  themselves 
are  now  hela  by  them.  The  master,  upon 
these  findings,  recommended  that  the  prayer 
of  the  bill  be  granted,  and  that  a  decree  be 
entered  in  accordance  therewith.  The  cause 
afterwards  came  on  to  be  heard  on  the  plead- 
ings and  the  master's  report,  and  the  excep- 
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tions  to  the  report  filed  oa  liehalf  of  Ben- 
jamin P.  Hale  and  the  three  minor  defend- 
ants, and  at  such  bearing  the  exceptions  were 
all  overruled,  and  the  master's  report  was  in 
all  things  approved  and  confirmed.  A  decree 
was  thereupon  entered,  finding  the  facts  as 
reported  by  the  master,  and  finding  that  it 
ifl  for  tbe  best  interest  of  the  testator's  estate, 
and  of  all  persons  who  now  are  or  may  be 
interested  therein,  under  the  last  will  and 
testament  of  the  testator,  that  the  lands  in 
question  be  sold,  and  the  proceeds  derived 
n-om  such  sale  held  in  place  of  tbe  lands, 
And.  invested  by  the  trustees  under  the  will, 
and  subject  to  the  same  trusts  upon  which 
tbG  lands  are  now  held  by  them.  It  was  ac- 
cordingly decreed  that  the  trustees  be  au- 
thorized, empowered,  and  directed  to  sell  the 
land,  either  at  one  time  or  in  parcels,  or 
from  time  to  time  in  such  parcels  as  they 
should  determine,  and  either  at  public  or 
private  sale,  subject  in  all  cases  to  confirma- 
tion by  the  court,  and  either  for  cash,  or 
partly  for  cash  and  parti v  on  time,  provided 
that  when  the  sale  should  be  partly  on  time 
the  cash  payment  should  not  be  less  than  one 
fourth  of  the  agreed  price ;  the  deferred  pay- 
ments to  be  secured  by  mortgage  or  deed  of 
tmst  on  the  land  sold.  Provisions  were 
made  in  relation  to  the  mode  in  which  sales 
should  be  conducted,  and  reports  thereof 
made,  and  for  giving  to  parties  aggrieved  an 
opportunity  to  file  objections  to  the  confirma- 
tion thereof;  also,  for  the  payment  of  the 
purchase  money  to  the  trustees,  to  be  held 
by  them  upon  the  same  trusts,  in  every  re- 
SDect,  as.  those  upon  which  the  lands  so  sold 
i^ere  held  by  them ;  the  court  reserving  to 
itself  the  power  to  ^ive  further  directions  for 
the  proper  accounting  for  such  proceeds  by 
the  trustees. 

To  obtain  the  iudffment  of  this  court  as  to 
the  propriety  of  this  decree,  the  record  is 
now  brought  here  by  writ  of  error  issued  at 
the  suit  of  the  three  minor  defendants.  For 
the  same  purpose  Benjamin  P.  Hale  has  sued 
out  a  separate  writ  of  error,  and  brought  to 
this  court  a  duplicate  transcript  of  the  rec- 
ord. The  questions  presented  by  these  two 
writs  of  error  are  identical,  and  they  have 
therefore  been  submitted  as  one  case,  and 
will  require  no  separate  consideration. 

The  proceeding  is  not  an  adversary  one  in 
the  ordinary  sense.  All  the  defendants  who 
are  tut  juris,  except  Benjamin  P.  Hale,  have 
admitted  by  their  answers  that  it  is  for  the 
best  interests  of  the  estate,  and  of  all  in- 
terested therein,  that  the  lands  in  question 
should  be  sold  and  have  united  in  expressing 
their  willlnfrness  and  desire  that  a  decree 
authorizing  such  sale  should  be  entered. 
Benjamin  P.  Hale,  in  his  testimony  before 
tbe  master,  says  that  he  has  investigated  the 
situation  of  these  lands,  and  is  convinced, 
not  only  that  it  would  be  for  the  benefit  of 
tbe  estate,  and  all  interested  in  it,  to  have 
them  sold,  and  the  proceeds  reinvested,  but 
also  that  continuing  to  hold  them  would  in- 
volve real  danger,  not  only  of  fure&t  loss,  but 
of  possible  disaster,  to  the  residue  of  the 
estate.  The  judgment  of  this  court  is  sought 
by  the  plaintiffs  in  error,  not  so  much  with 
the  xicN  of  obtaining  a  reversal  of  the  de- 


crec,  as  of  having  it  sustained,  if  in  our 
opinion  it  is  maintainable,  by  the  decision 
or  the  highest  court  in  the  state,  so  as  to 
give  greater  security  to  the  title  of  those  who 
may  purchase  under  It,  and  thus  enable  the 
trustees  to  sell  the  land  to  the  best  advantage. 

A  suggestion  is  made  bv  counsel  for  the 
minor  defendants  as  to  whether  the  record 
shows  sufficient  service  on  them  to  ^ive  the 
superior  court  iurisdiction.  The  minor  de- 
fendants are  all  nonresidents  of  this  state, 
and  service  was  made  on  them  in  the  state  of 
Massachusetts,  by  delivering  to  them,  and 
each  of  them,'  a  copy  of  the  bill,  together 
with  a  notice  of  the  commencement  of  the 
suit,  and  the  fact  of  service  was  proved  by 
the  affidavit  of  the  person  who  made  it.  We 
have  beard  no  suggestion,  and  we  think  none 
could  properly  be  made,  that  the  service,  as 
shown  by 'the  affidavit,  was  not  in  full  com- 
pliance with  section  14,  chap.  22,  Rev.  Stat., 
entitled  Chancery,  the  only  point  submitted 
by  counsel  being  that  the  statute  under  which 
the  service  was  attempted  to  be  made  cannot 
be  held  to  apply  to  infant  defendants.  The 
section  referred  to  is  as  follows :  **  The  com- 
plainant may  cause  a  copy  of  the  bill,  to- 
gether with  a  notice  of  the  commencement  of 
the  suit,  to  be  delivered  to  any  defendant  re- 
siding or  being  without  this  state,  not  less 
than  thirty  days  previous  to  the  commence- 
ment of  the  term  at  which  such  defendant  is 
required  to  appear,  which  service,  when 
proved  to  the  satisfaction  of  the  court,  shall 
be  as  effectual  as  if  such  service  had  been 
made  in  the  usual  form  within  the  limits  of 
this  state.  The  service  by  a  copy  of  the  bill 
may  be  proved  by  the  affidavit  of  the  person 
serving  the  same,  made  before  any  officer  au- 
thorized to  administer  oath  in  the  place  where 
the  affladvit  is  made,  or,  in  case  the  service 
is  made  in  any  foreign  country,  before  any 
United  States  minister  or  consul  residing  in 
the  cx)untry  where  the  same  is  made.''  We 
are  unable  to  perceive  any  reason  wh^  this 
section  should  not  be  held  to  apply  to  infant 
nonresident  defendants  as  well  as  to  others, 
and  none  is  suggested  by  counsel.  It  oro- 
vides  a  mode  of  service  upon  ''any  defenuant 
residing  or  being  without  this  state,"  and 
gives  to  service  made  in  that  mode  the  same 
effect  as  when  made  in  this  state  in  the 
usual  form.  This  provision  manifestly  in- 
cludes infants  as  well  as  others. 

The  more  serious  questions  presented  by 
the  record  are  whether  the  superior  court,  in 
the  exercise  of  its  general  chancery  jurisdic- 
tion, had  power  to  authorize  the  sale  of  the 
lands  in  question,  and  whether,  under  the 
facts  appearing  in  this  case,  that  power  was 
properly  exercised.  If  only  the  rights  of  tbe 
parties  in  interest  who  are  sui  juris  were  in- 
volved, these  questions  would  be  relatively 
simple.  All  the  defendants  except  the  three 
infants  have  expressly  conceded,  as  these 
lands  are  circumstanced,  it  will  be  for  the 
best  interests  of  the  trust  estate,  and  its  ben- 
eficiaries, to  have  the  lands  sold,  and  con- 
verted into  cash,  and  the  proceeds  reinvested, 
and  held  in  that  form  subject  to  the  trusts 
declared  in  the  will,  and  they  express  their 
willingness  and  desire  that  a  decree  to  that 
effect  should  be  entered.     If,  then,  a  court  of 
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chancery  had  the  power  to  order  the  sale,  the 
propriety  of  its  action,  bo  far  as  they  are 
concerned,  cannot  be  called  in  question.  The 
Infant  defendants,  however,  by  reason  of 
their  legal  disability,  are  able  to  concede 
nothing,  and  consequently,  to  sustain  the  de- 
cree as  aerainst  them,  all  the  facts  necessary 
to  lustify  it  must  be  strictly  made  out  by  the 
evidence.  In  this  view,  therefore,  the  ad- 
missions and  concessions  of  the  adult  defend- 
ants cannot  be  considered. 

Counsel,  in  their  argument  in  support  of 
the  decree  as  against  the  infant  defendants, 
submit  the  following  propositions :  (1)-  That 
the  legal  title  to  the  land  in  question  is 
vested  in  the  executors  and  trustees,  subject 
to  the  conditions  and  trusts  created  and  de- 
clared by  the  will ;  (2)  (iiat  a  court  of  chan- 
cery has  jurisdiction  to  authorize  a  sale  of 
real  estate  held  in  trust  for  infants  or  other 
persons  under  disability,  and  the  reinvest- 
ment of  the  proceeds,  whenever  it  appears 
tiiat  it  will  be  for  the  best  interests  of  the 
trust  estate  that  such  sale  and  reinvestment 
should  be  made :  (8)  that  the  evidence  fully 
sustains  the  findings  of  the  master's  report 
and  the  decree,  that  it  will  be  for  the  best 
interest  of  the  trust  estate,  and  of  all  persons 
beneficially  interested,  that  the  property  be 
sold,  and  the  proceeds  reinvested ;  (4)  tliat  it 
is  no  objection  to  the  decree  that  other  grand- 
children not  now  in  being  may  have  an  in- 
terest in  the  residuary  estate.  These  propo- 
sitions would  seem  to  cover  all  the  substantial 
points  of  controversy  in  the  case,  and  if  they 
can  all  be  sustained,  the  necessary  result  will 
be  that  the  decree  authorizing  a  sale  of  the 
lands  in  question  should  be  affirmed. 

As  bearing  upon  the  first  of  these  propo- 
sitions, it  must  be  conceded  that  there  is  no 
language  in  the  will  by  which  the  fee  or  any 
other  legal  estate  in  these  lands  is  expressly 
devised  to  or  vested  in  the  executors  and  trust- 
ees. By  the  first  clause  they  are  appointed 
the  executors  and  trustees  of  the  will,  but 
no  words  ate  used  expressly  vesting  in  them 
any  particular  estate.  The  twenty-second  or 
residuary  clause  provides  that  the  residue  or 
remainder  of  the  testator's  estate,  both  real 
and  personal,  not  otherwise  disposed  of, 
should  be  and  remain  in  the  care  and  control 
of  the  executors  and  trustees,  and  their  suc- 
cessors, well  and  safely  invested,  until  the 
decease  of  the  last  survivor  of  the  life  an- 
nuitants, and  that  then  such  residue  and  re- 
mainder, with  all  the  accumulated  interest 
thereof,  be  divided  equally  among  the  tes- 
tator's grandchildren.  Here  are  no  words 
directly  devising  the  legal  estate,  and,  if 
such  estate  in  fact  passed  to  them,  it  can  have 
done  so  only  by  implication  arising  from  the 
character  and  scope  of  the  trust,  and  the 
nature  and  extent  of  the  power  and  authority 
over  the  trust  property  thereby  conferred 
upon  the  trustees.  The  rule  is  familiar  that 
where  a  will  contains  no  words  expressly 
creating  a  trust,  or  devising  the  legal  title 
to  the  executors  or  trustees,  such  devise  may 
be  implied,  where  the  powers  conferred  and 
duties  imposed  on  the  executors  are  of  such 
a  character  that  a  legal  title  is  necessary  to 
their  proper  exercise  or  performance.  The 
general  doctrine  on  tdiis  subject  is  very  fully 
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and  satisfactorily  stated  by  Mr.  Pomeroy,  a» 
follows :  **  Although  no  trust  is  declared  in 
express  terms,  or  even  mentioned,  still  the 
intention  of  the  donor  to  create  the  trust,  and 
the  existence  of  the  trust  itself,  may  be  nec- 
essarily inferred  from  the  powers  and  au- 
thority given  to  the  grantee,  and  in  case  of 
wills,  even  where  no  estate  is  directly  devised 
to  the  executors,  but  the  whole  estate  is  ap- 
parently given  to  the  beneficiaries,  the  trust 
may  be  necessarily  inferred  from  the  powers 
and  authority  conferred  upon  the  executors ; 
and  thus,  from  a  construction  of  the  entire 
will,  the  intention  may  be  shown  that  the  ex- 
ecutors are  to  take  the  legal  title  as  trustees 
of  an  express,  active  trust.  The  peculiarity 
of  this  case  is  that  the  trust  arises,  and  tho 
legal  estate  is  vested  in  the  trustees,  although 
the  will  contains  no  disposition  by  which  the- 
legal  estate  is  in  terms  devised  to  them.  Tho 
doctrine  is  settled  that,  in  dispositions  of 
such  a  nature,  although  there  is  no  devise  ii> 
terms  to  them,  the  authority  conferred  by  the 
will  upon  t^e  executors  to  lease,  rent,  repair, 
insure,  pay  taxes,  assessments,  and  interest, 
and  otherwise  manage  the  trust  property,  and 
to  pay  over  the  net  Income  to  the  devisees  or 
legatees,  necessarily  carries  the  legal  title  to* 
the  executors,  and  creates  an  express,  active 
trust  in  them.  It  is  a  familiar  aoctrine  that 
where  land  is  conveyed  or  devised  to  trustees, 
and  they  have  active  duties  to  perform,  they 
take  the  leiral  estate.  The  converse  is  also* 
generally  true, — ^that  where  active  duties  are 
prescribed  for  executors,  which  could  not  be 
performed  unless  the  legal  estate  is  vested  in 
them,  thev  are  in  fact  trustees,  and  nec- 
essarily take  the  legal  estate  for  the  purposes 
of  the  trust."  2  Pom.  £q.  Jur.  g  1011.  In 
Wicker  v.  Bay,  118  111.  472,  a  testator  devised 
his  estate  in  four  equal  parts,  ^ne  fourth  to* 
his  daughter,  one  fourth  to  his  son,  one 
fourth  to  two  granddaughters,  and  one  fourth 
to  his  widow,— «nd  directed  that  the  share  ^^f 
his  daughter  be  so  secured  to  her  that  she 
might  enjoy  it  during  her  life,  and  on  her 
death  to  go  to  her  heirs  forever,  and  also  that 
the  share  of  the  granddaughters  be  in  like 
manner  secured  to  them,  and  gave  his  ex- 
ecutors power  to  manage  the  estate  for  the 
best  interest  of  all  concerned,  until  a  divis- 
ion should  be  made,  and  to  sell  depreciatinir 
stocks  and  property,  and  reinvest,  whei^ 
deemed  proper ;  and  it  was  held  that  the  ex- 
ecutors, by  implication,  took  the  legal  title 
to  the  estate,  in  trust,  to  enable  them  to  carry 
out  the  intention  of  the  testator,  and  dis- 
charge the  trust  created  by  the  will.  For 
further  illustration  of  the  rule,  see  Toln€u  v. 
Ketchum,  82  N.  Y.  819 ;  Bremter  v.  Strikler, 
2  N.  y.  19;  Leggett  v.  Perkins,  Id.  297; 
Bradley  v.  Amidon,  10  Paige,  285,  4  L.  ed. 
958 ;  i)eering  v.  Adarm,  87  Me.  264 ;  Lindley 
V.  0'  ReiUy,  50  N.  J.  L.  636. 

In  the  present  case,  we  think  it  manifest, 
from  the  entire  scope  of  the  will,  that  the 
testator  intended  to  devise  to  his  executors- 
the  legal  title  to  his  estate,  for  the  use  of  thi^ 
beneficiaries  therein  named.  In  the  first 
place,  they  are  appointed  and  designated,  by 
the  first  Clause  oi  the  will,  not  merely  as  ex- 
ecutors, but  as  trustees ;  and  the  same  desig- 
nation is  repeated  in  various  clauses  where 
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TCference  is  made  to  propertr,  or  the  procecrls 
thereof,  coming  into  their  hands,  to  be  held 
•or  disposed  of.    Especially  is  this  true  of  the 
twenty-second  clause,   which  provides  that 
the  residue  and  remainder  of  the  testator's 
•estate,  real  and  personal,  shall  be  and  remain 
in  the  care  and  control  of  the  executors  and 
trustees,  well  and  safeljr  invested,  until  the 
decease  of  the  last  survivor  of  the   life  an- 
nuitants.   The  very  use  of  the  word  **trust- 
-ces, "  and  the  appointment  of  his  executors 
to  that  position,  furnishes  of  itself  a  strong 
indication  of  an  intention  on  the  part  of  the 
testator  that  his  executors,  after  having  per> 
formed  the  duties  properly  pertaining  to  the 
administration  of  the  estate,  should  cr>ntinue 
to  hold  the  estate  for  the  beneficiaries,   not 
merely  as  custodians,  but  as  trustees  of  an 
•express,  active  trust,  and  clothed,   as  such, 
with  the  leeal  title.    It  is  difficult  to  see 
how,  by  any  other  construction,  any  proper 
force  can  be  given  to  the  word  **  trustees, "  so 
requently  and  persistently  used  throughout 
the  will.     It  seems,  also,  to  be  the  general 
scheme  of  the  will  that  the  estate  should  go 
into  the  hands  of  the  executors  and  trustees, 
oot  merely  for  the  purpose  of  administration 
bat  to  be  held,  cared  for,  controlled,  invest- 
ed, and  nmnaged  for  what  may,  and  probably 
will,  be  a  long  series  of  years.     In  addition 
to  the  large  sums  given  by  way  of  specific 
legacies,  most  of  which,  it  seems,  have  been 
paid,  they  are  required  to  provide  for  and 
pay,  from  year  to  year,   a  large  number  of 
annuities,  some  for  the  lives  of  the  annui- 
tants, and  others  until  the  final  division  of 
the  estate,   which  cannot  take  place  until 
after  the  death  of  the  last  life  annuitant, — 
an  event  probably  many  years  in  the  future. 
During  all  this  time,  they  are  not  only  given 
the  care  and  control  of  the  entire  estate,  real 
and  personal,  which  of  course  involves,  as  a 
necessary  incident,  the  means  of  defending 
the  possession  against  all  assailants,  and  of 
regaining  it  in  case  of  wrongful  disseisin, 
but  they  are  also  charged  with  the  duty  of 
keeping  it  well  and  safely  invested.     This 
latter  duty  clearly  involves  more  than  merely 
keeping  the  estate  invested  in  such  real  and 
personal  i)Topertv  as  shall  be  least  subject  to 
-deterioration  or  loss,  without  reference  to  the 
production  of  an  income.    If  kept  in  that 
form,  it  may  be  said  to  be  safely,   but  not 
well,  invested.     The  duty  imposed  upon  the 
trustees  is,  obviously,  to  keep  the  estate,  real 
and  personal,  invested  in  such  way  as  not 
only  to  be  safe,  but  so  as  to  make  it  pro- 
ductive of  at  least  a  reasonable  income.    This 
duty,  so  far  as  the  real  estate  is  concerned, 
doubtless  involves  the  power  to  lease,   and 
perhaps  the  power  to  improve,   or  to  make 
such  other  use  of  it  as  prudent  business  man- 
agement would  suggest,  for  the  purpose  of 
obtaining  from  it  rents  and  profits.     Giving 
the  trustees  this  measure  of  control  over  the 
estate,  and  imposing  upon  them  duties  of 
this  character  in  relation  to  it,  clearly  con- 
stituted them  trustees  of  an  express,  active 
tmst.   and  clothed  them,    by  implication, 
with  the  legal  title. 

The  next  question  is  whether  the  court  be- 
low, sitting  as  a  court  of  chancery,  had  the 
power  to  authorize  the  sale  of  the  lands  in 


question,  and  the  reinvestment  of  the  pro- 
ceeds. Decisions  are  to  be  found  in  the  Eng- 
lish reports  which  hold  that  courts  of  equity 
have  no  power,  by  virtue  of  their  general 
jurisdiction  over  minors,  to  order  the  sale  of 
the  minors'  real  estate  for  the  purpose  of 
education,  maintenance,  or  investment,  and 
that  is  probably  the  prevailing  doctrine  in 
England.  The  same  rule  seems  to  have  been 
adopted  hj  some  of  the  courts  of  this  country. 
The  principal  reason  for  denying  this  juris- 
diction in  England  appears  to  be  that  by 
changing  the  nature  of  the  minors'  estate 
from  real  to  personal,  or  from  personal  to 
real,  the  rights  of  third  persons  will  be  en- 
titled in  case  of  the  minor's  death  will  be 
materially  affected,  as  in  that  country  real 
and  personal  property  descend  in  different 
channels.  That  reason,  it  is  very  manifest, 
does  not  obtain  in  this  country,  as  here  both 
species  of  property  go  by  descent  or  distri- 
bution to  the  same  persons.  The  interference 
of  the  court,  therefore,  in  sanctioning  a  con- 
version of  the  property  from  real  to  personal, 
or  from  personal  to  real,  does  not  materially 
affect  the  rights  of  the  persons  who,  in  case 
of  the  minor's  death,  may  become  entitled  to 
succeed  to  his  estate.  But  even  in  England 
cases  are  to  be  found  where  the  power  to  au- 
thorize a  change  in  the  nature  of  the  estate 
of  minors  has  been  exercised  and  upheld, 
where  such  changes  were  manifestly  for  the 
minor's  benefit.  See  Iniooad  v.  TwynSy  3 
Ambl.  417 ;  Winchelsea  v.  Nwdife,  1  Yem. 
484. 

In  this  country,  from  an  early  day,  courts 
of  the  highest  respectability  have  refused  to 
follow  the  English  rule,  and  have  held  that, 
where  it  is  for  the  benefit  of  the  minor,  courts 
of  equity  have  the  power,  by  virtue  of  their 
general  'jurisdiction  over  the  estates  of  mi- 
nors and  others  under  disability,  to  authorize 
a  change  from  real  to  personal,  and  from  per- 
sonal to  real.  This  question  arose  in  1809, 
in  Hugw  v.  Huger,  3  Desauss.  Eq.  18,  de- 
cided by  the  court  of  chancery  of  South  Car- 
olina ;  and  the  court,  after  showing  that  the 
reason  upon  which  the  English  rule  was 
based  did  not  exist  in  this  country,  reached 
the  conclusion  that  it  had  the  undoubted 
jurisdiction  to  authorize  the  change.  In  B$ 
Sali^mry,  8  Johns.  Ch.  847,  1  L.  ed.  648, 
the  question  being  whether  a  court  of  chan- 
cerv  had  power  to  order  a  conversion  of  the 
real  estate  of  a  lunatic  into  personal,  Ohan^ 
eeUor  Kent  said :  **  It  is  settled  that  the  prop- 
erty of  a  lunatic  may  be  converted  from  real 
into  personal,  when  it  shall  appear  to  be  for 
the  interest  of  the  lunatic,  without  regard  to 
the  contingent  interests  of  the  real  and  per- 
sonal representatives.  The  governing  prin- 
ciple in  the  management  of  the  estate  is  the 
lunatic's  interest,  not  that  of  those  who  may 
have  the  eventual  rights  of  succession. "  And 
by  way  of  argument  or  illustration  the 
learned  chancellor  said :  "So,  likewise,  the 
court  may  authorize  a  change  of  the  property 
of  infants  from  real  to  personal,  and  from 
personal  to  real,  when  it  is  manifestly  for 
the  infant's  benefit.  **  The  same  doctrine  has 
been  repeatedlv  reaffirmed  by  the  courts  of 
New  York.  Thus,  in  Gachran  v.  Van  Bur- 
lay,  dO  Wend.  865,  82  Am.  Dec.  570,  decided 
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by  the  court  of  errors,  it  was  said:  "It  is 
settled  principle  that,  whenever  the  property 
of  infants  consists  of  real  or  personal  estate, 
the  legal  title  to  which  is  in  trustees,  the 
chancellor,  as  the  general  j2:uardian  and  pro- 
tector of  the  rights  of  all  infants,  may  au- 
thorize such  a  disposition  thereof  as  he,  in 
the  exercise  of  a  sound  legal  discretion,  may 
deem  most  beneficial  to  such  infants,  pro- 
vided the  rights  of  other  persons  are  not  prej- 
udiced thereby.  The  only  restrictions  upon 
that  power  are  those  which  the  court  has  from 
time  to  time  imposed  upon  itself,  in  the  nat- 
ure of  general  rules  to  regulate  the  exercise 
of  such  discretion,  and  *iiose  imposed  by  cer- 
tain provisions  of  the  Revised  Statutes.  ^  See 
also  Anderton  v.  Mather,  44  N.  Y.  249; 
Pitcher  v.  Carter,  4  Sandf.  Ch.  1,  7  L.  ed. 
1001 ;  Wood  V.  Math&r,  88  Barb.  473.  In  Ez 
parte  Jetoett,  16  Ala.  409,  it  was  held  that, 
where  it  is  manifestly  for  the  interest  of  an 
infant,  a  court  of  chancery  will  authorize  a 
sale  of  his  real  estate,  but  before  it  will  do 
so  the  facts  which  render  the  sale  necessary 
must  be  allowed  and  proved,  so  that  the 
chancellor  may  clearly  see  that  the  interest 
of  the  infant  will  be  thereby  promoted. 
This  principle  was  reaffirmed  in  Rivers  v. 
Durr,  46  Ala.  418.  and  Goodman  v.  Winter, 
64  Ala.  410,  88  Am.  Rep.  18.  In  Snowhill 
V.  SnowhiU,  8  N.  J.  Eq.  20,  the  court,  in 
discussing  the  same  question,  said :  "  Courts 
of  equity  may,  and  not  unfrequently  do, 
change  the  character  of  property.  They  will 
permit  trustees  or  guardians  to  do  it,  when 
it  is  manifestly  for  the  advantage  of  the  in- 
fant. They  will  convert  the  property  of  a 
lunatic  from  real  into  personal,  for  his  in- 
terest, and  this  had  frequently  been  done 
without  reference  to  the  contingent  interests 
of  real  or  personal  representatives.** 

The  decisions  of  this  state  bearing  upon 
this  question  have  uniformly  been  substan- 
tially to  the  same  effect.  In  Smith  v.  iSSa^- 
ett,  10  III.  584.  it  was  said  :  "The  jurisdic- 
tion of  the  court  of  chancery  to  order  the  sale 
of  the  whole  or  a  portion  of  the  estate  of  an 
infant,  or  to  order  it  to  be  incumbered  by 
mortgage,  whenever  the  interest  of  the  infant 
demands  it,  will  not  be  denied,  whether  the 
interest  be  of  a  legal  or  an  equitable  nature. " 
That  was  a  bill  fled  in  behalf  of  an  infant 
to  establish  his  equitable  title  to  real  estate, 
subject  to  lien  for  purchase  mone^,  and 
praying  for  a  sale  or  mortgage  of  his  interest 
for  the  purpose  of  raising  the  money  to  re- 
deem from  the  lien.  The  court,  having 
sustained  the  infant's  equitable  title,  held 
that,  as  he  was  without  means  to  make  the 
redemption,  a  court  of  chancery,  in  the  ex- 
ercise of  its  general  jurisdiction  over  the 
estates  of  infants,  had  power  to  authorize  the 
mortgage  or  sale  of  the  property  for  the  pur- 
pose of  making  redemption.  In  Gurtisa  v. 
Brown,  29  111.  201,  the  question  was  whether 
a  court  of  chancery  had  jurisdiction  to  order 
the  sale  of  certain  real  estate  conveyed  to  a 
trustee  to  hold  during  the  joint  lives  of  a 
married  woman  and  her  husband,  upon  a 
trust  to  pay  the  rents  and  profits  to  her  dur- 
ing such  joint  lives,  for  her  sole  and  sepa- 
rate use,  without  power  on  her  part  to  sell, 
mortgage,  charge,  or  otherwise  dispose  of  the 
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same  by  way  of  anticipation,  and  on  the 
death  of  her  husband,  in  case  she  should  sur- 
vive him,  then  to  her  and  her  heirs,  forever, 
but  with  power  to  her,  in  case  she  should 
die  in  the  lifetime  of  her  husband,  to  dispose 
of  the  same  by  will,  or,  in  default  of  a  w^ill, 
then  to  her  heirs,  forever.  A  bill  was  filed, 
the  husband  and  wife  joining  therein,  alleg- 
ing that  the  property  had  become  of  great 
value,  but  was  so  situated  as  to  be  unavail- 
able and  unproductive  to  her,  and  that  her 
interest  would  be  promoted  by  a  sale  or 
mortgage,  and  an  application  of  the  proceeds 
to  some  productive  property  or  business 
pursuit;  that  the  complainants  had  applied 
to  the  trustee  to  make  such  sale  or  mortgage ; 
and  that  he  had  refused  to  do  so,  on  the 
ground  that,  by  the  terms  of  the  deed,  the 
property  was  to  remain  in  his  hands  until 
all  the  contingencies  therein  mentioned  had 
occurred.  A  decree  was  entered  in  accord- 
ance with  the  prayer  of  the  bill,  and  a  sale 
of  the  property  was  made  thereunder.  It 
was  held  that  the  court  had  jurisdiction,  and 
that  the  decree  and  sale  were  valid.  In 
Dodge  y.  CoU,  97  111.  888,  87  Am.  Rep.  Ill, 
upon  a  bill  filed  by  the  conservator  of  a 
lunatic,  a  decree  was  entered,  directing  the 
sale  of  certain  unproductive  real  estate  be- 
longing to  the  lunatic,  for  her  maintenance. 
The  validity  of  such  decree  being  called  in 
question  in  this  court,  it  was  held  that  the 
court  of  chancery  rendering  it  had  inherent 
jurisdiction  independently  of  any  statute,  to 
direct  the  conversion  of  the  real  estate  of  the 
lunatic  for  her  benefit.  In  the  last  two  cases 
above  cited,  the  questions  involved  are  dis- 
cussed at  considerable  length,  and  in  both 
the  jurisdiction  of  courts  of  chancery  to  order 
the  conversion  of  the  real  estate  or  infants, 
when  it  is  for  their  interest  that  such  con- 
version should  be  had,  is  recognized  as  a 
settled  proposition ;  and  the  reasoning  of  the 
court  proceeds,  to  a  considerable  extent,  upon 
analogy  to  what  is  declared  to  be  the  estab- 
lished rule  in  relation  to  the  jurisdiction  of 
courts  of  chancery  over  the  estates  of  infants. 
In  AUman  v.  Taylor,  101  111.  185,  certain  in- 
fants residing  in  Indiana,  by  their  guardian 
appointed  in  that  state,  filed  their  bill  in 
chancery  in  this  state,  alleging  that  they 
were  the  owners  of  certain  unimproved  and 
unproductive  land  in  this  state,  and  praying 
for  a  decree  for  its  sale  for  the  purpose  of 
raising  money  to  satisfy  an  incumbrance  on 
land  belonging?  to  them  in  Indiana.  A  de- 
cree was  entered,  and  a  sale  made  in  accord- 
ance with  the  pra3'er  of  the  bill ;  and,  the 
validity  of  the  decree  being  afterwards  col- 
laterally called  in  question,  this  court,  in 
sustaining  the  decree  and  sale,  held  that  a 
court  of  equity,  by  virtue  of  its  general 
powers,  has  jurisdiction  over  the  estates  of 
infants  and  others  under  disability,  and  may, 
on  proper  application,  order  the  sale  of  an 
infant's  unproductive  real  estate  to  raise 
money  for  such  purpose  as  that  stated  in  the 
bill  in  that  case.  In  the  opinion.  Smith  v. 
Sackett,  and  Dodge  v.  Cole,  'euprs,  are  cited 
as  settling  the  law  in  this  state  as  to  the 
questions  decided  in  those  cases.  See  also 
Ijongwith  v.  Rigge,  128  111.  258. 
The  very  large  value  of  the  lands  in  ques- 
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tion  in  this  case,  and  the  great  Importance 
to  the  parties  of  the  interests  involved,  have 
iDduced  us  to  make  a  more  extended  review 
of  the  authorities  bearing  upon  the  proposi- 
tion now  under  consideration  than  was  per- 
haps neoessary,  in  view  of  what  already  ap- 
pears to  be  the  settled  law  of  this  state.  We 
need,  therefore,  onlv  add  that  the  power  of 
courts  of  chancery,  by  virtue  of  their  general 
jiirlsdictioQ  over  the  estates  of  infants,  to 
authorize  the  conversion  of  their  real  estate 
into  personal,  where  it  is  clearly  for  their 
interest  that  such  conversion  should  be  made, 
is  not  only  supported  by  the  general  current 
of  authority  in  this  country,  but  is  so  thor- 
oughly settled  by  the  former  decisions  of 
this  court  as  to  be  no  longer  an  open  question 
in  this  state. 

The  facts  tending  to  show  that  it  was  for 
the  best  interests  of  the  beneficiaries  of  the 
trust  estate  to  have  the  lands  sold,  and  their 
proceeds  reinvested,  and  held  in  their  stead, 
as  those  facts  are  alleged  in  the  bill  and 
found  by  the  master,  have  already  been  stat- 
ed. We  are  of  the  opinion  that  they  are 
snfficient  to  justify  the  decree,  and  we  have 
examined  the  evidence  with  care,  and  are 
satisfied  that  the  findings  of  the  master  are 
fully  sustained.  These  lands,  at  the  time 
they  were  purchased  by  the  testator,  were 
{suburban  property,  deriving  most  of  thoir 
commercial  value  from  being  in  the  im- 
mediate vicinity  of  the  city  of  Chicago. 
They  are  now  within  the  boundaries  of  the 
city,  being  a  portion  of  the  territory  recently 
brought  into  the  city  b^  annexation.  The 
rapid  extension  of  the  city  in  the  direction 
of  these  lauds  has  brought  them  within  the 
sphere  of  ordinary  city  improvements,  and 
is  DOW  subjecting  them  to  those  enormous 
burdens  which  the  opening,  construction,  and 
paving  of  streets,  the  construction  of  sewers, 
and  the  making  of  other  municipal  improve- 
ments over  new  territory,  necessarily  involve. 
The  lands  are  of  little' value  for  any  purpose 
except  for  subdivision  into  city  lots,  and, 
vliether  they  are  subdivided  or  not,  the  ne- 
cessities of  the  growing  and  extending  city 
have  already  required,  and  will  continue  to 
require,  the  opening  and  con8tru(;tion  of 
streets,  alleys,  sewers,  and  other  city  im- 
provements upon  and  across  them,  the  cost  of 
which  is  being  and  will  continue  to  be  im- 
posed, by  assessment  and  special  taxation, 
to  a  very  large  extent,  upon  the  lands  them- 
selves. The  assessments  already  imposed 
upon  them  for  these  improvements  have  be- 
come very  large,  so  as  to  aggregate  in  one 
year  nearly  $80,000;  and  the  evidence  war- 
rants the  conclusion  that  the  improvements 
which  are  now  in  contemplation,  and  which 
in  all  probability  will  be  made  in  the  near 
future,  will  impose  upon  these  lands  a  burden 
of  assessments  and  taxation  amounting  to 
many  times  that  sum,  and  equaling,  if  not 
exceeding,  their  present  value.  A  portion 
of  these  improvements,  such  as  street  pave- 
ments, etc.,  will  doubtless  require  renewals 
at  intervals,  and  perhaps  several  times,  before 
the  final  division  of  the  estate.  But  even 
the  expenditure  of  theje  large  sums  of  money 
will  not,  so  far  as  can  now  be  anticipated, 
place  the  property  in  a  condition  in  which  it 
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will  be  capable  of  producing  an  Income  to 
the  estate.  That  can  be  done  only  by  expend- 
ing other  large  sums  of  money  in  the  erection 
of  buildings  for  dwelling-house  or  other  pur- 
poses, or  in  otherwise  adapting  the  property 
to  use, — expenditures  which,  if  the  trustees 
should  be  held  to  have  the  power  to  make 
them,  would  doubtless  exhaust  many  times 
the  available  resources  of  the  estate.  It  fol- 
lows that  to  keep  the  lands  involves  leaving 
their  present  market  value,  which  the  evi- 
dence tends  to  show  is  about  |200,000,  to- 
gether with  perhaps  an  equal  sum  to  be 
expended  in  the  payment  of  municipal  as- 
sessments and  general  taxes,  invested  where 
it  will  be  substantially  improductive  of  any 
income  until  the  death  of  the  last  life  an- 
nuitant, when  the  estate  can  be  divided.  No 
argument  is  needed  to  show  that  keeping  the 
lands,  under  the  circumstances,  will  not  be 
promotive  of  the  best  interepts  of  the  ben 
eficiaries  of  the  estate,  but  will  impose  upon 
the  estate  heavy  burdens,  which,  so  far  as  can 
now  be  foreseen,  will  be  attended  with  no 
adequately  compensating  advantages.  Of  the 
life  annuitants,  nine  were  living  at  the  date 
of  the  decree.  Of  those,  one  was  then  of  the 
age  of  fortjr-five  years ;  another,  forty -seven  ; 
another,  sixty ;  the  other  six  being  older, — 
their  ages  ranging  from  sixty-eight  to  eighty 
years.  According  lo  the  Carlisle  tables,  the 
expectation  of  life  of  the  youngest  at  that 
time  was  about  twenty-five  years,  and  of  tho 
next  youngest,  about  twenty-four  years.  But 
the  doctrine  of  chances  as  applied  to  the  two 
together  would  raise  a  probability  that  the 
survivor  of  them  would  live  beyond  the  limit 
thus  fixed.  Still,  however  that  may  be,  the 
probabilities  upon  which  the  court  was  com- 
pelled to  act  in  arriving  at  its  decree  were 
that  at  least  twenty -five  years  would  be  likely 
to  elapse  before  the  estate,  by  the  terms  of 
the  will,  could  be  divided  between  the  tes- 
tator's grandchildren.  It  is  manifest  that 
holding  this  valuable  property  for  such  a 
long  period  of  time  in  a  form  in  which  it 
will  not  only  be  unproductive  of  an  income, 
but  is  certain  to  involve  a  large,  and  perhaps 
a  continual,  expense,  would  not  only  be  un- 
wise, as  a  business  proposition,  but  might 
ultimately  prove  disastrous  to  the  entire 
estate.  A  sale  of  the  land,  and  a  reinvest- 
ment of  the  proceeds,  is  clearly  in  the  in- 
terest of  those  who  may  ultimately  become 
entitled  to  the  estate  on  final  distribution. 

The  remaining  question  submitted  is 
whether  it  is  a  valid  objection  to  the  decree 
that  there  may  be  other  grandchildren  of  the 
testator,  not  now  in  being,  who  will  have 
an  interest  in  the  residue  of  the  estate  at  the 
time  it  is  divided  among  the  residuary  leg- 
atees. It  is  not  disputed  that  all  persons  in 
eMe,  who  have  any  possible  interest  in  the 
estate,  were  before  the  court,  and  among  them 
the  seven  grandchildren  now  in  being.  If 
other  grandchildren  should  hereafter  be  born, 
their  e(}uitable  rights  in  the  estate  will  be 
of  precisely  the  same  nature,  or  will  in  fact 
be  identical  with  those  of  the  grandchildren 
who  were  parties  defendant,  and  who  were 
brought  before  the  court  for  the  protection 
and  defense  of  those  very  interests.  It  is  un- 
questionably a  general  rule — subject,   how- 
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ever,  to  certain  well -recognized  exceptions — 
that  in  proceedings  in  equity  the  interests 
of  parties  not  be&re  the  court  will  not  be 
bound  by  the  decree.  But  among  the  excep- 
tions is  one  growing  out  of  convenience  or 
necessity  in  the  administration  of  justice, 
which  has  given  rise  to  what  is  known  as  the 
^doctrine  of  representation."  Thus,  where 
it  appears  that  a  particular  party,  though 
not  before  the  court  in  person,  is  so  far  rep- 
resented by  others  that  his  interests  receive 
actual  and  efficient  protection,  the  decree  may 
be  held  to  be  binding  upon  him.  A  familiar 
illustration  may  be  found  in  cases  where  the 
parties  are  so  numerous  that  it  is  incon- 
venient or  impossible  to  bring  them  all  be- 
fore the  court,  and  it  appears  that  they  all 
stand  in  the  same  situation,  and  have  one 
common  right  or  one  common  interest,  the 
operation  and  protection  of  which  will  be 
for  the  common  benefit  of  all,  and  cannot  be 
to  the  injury  of  any.  Under  such  circum- 
fitances  the  bill  is  permitted  to  be  filed  by  a 
few,  on  behalf  of  themselves  and  all  others, 
or  against  a  few,  and  yet  bind  the  rights  and 
interests  of  all  others.  Story,  Eq.  PI.  §  136. 
Another  illustration  may  be  found  in  cases 
where  there  is  real  estate  in  controversy 
which  is  subject  to  an  entail,  where  it  is  gen- 
erally sufiicient,  all  the  parties  having  an- 
tecedent estates  being  before  the  court,  to 
make  the  first  tenant  in  tail  in  esse,  in  whom 
the  estate  of  inheritance  is  vested,  a  party 
with  those  claiming  prior  interests,  without 
making  any  persons  parties  who  claim  in  re- 
mainder or  reversion  of  such  vested  estate  of 
inheritance ;  and  it  will  make  no  difference 
whether  the  bill  is  brought  by  or  against 
fluch  tenant  in  tail,  as  he  will  in  each  case 
be  equally  the  representative  of  the  subse- 
quent estate  and  interests.  And  a  decree  for 
or  against  such  first  tenant  in  tail  will  gen- 
erally bind  those  in  remainder  or  reversion. 
Story,  Eq.  PI.  §  144.  See  also  Oiffard  v. 
Hart,  1  Sch.  &  Lef .  886 ;  Finch  v.  Finch, 
2  Ves.  8r.  491 ;  Leonard  ▼.  Sussex,  2  Vem. 
527;  Beynoldson  v.  Perkins,  2  Ambl.  564; 
Wills  V.  Slade,  6  Ves.  Jr.  498 ;  Van  Lew  v. 
Parr,  2  Rich.  Eq.  821 :  BojU  v.  FUh&r,  8 
Rich.  Eq.  1.  55  Am.  Dec.  627;  Baylor  v. 
D^amette,  18  Gratt.  152 ;  Faulkner  v.  Davis, 
18  Gratt.  651,  98  Am.  Dec.  698. 

In  Calvert  on  Parties  in  Suits  in  Equity, 
(page  19,)  the  doctrine  of  representation, 
considered  as  an  exception  to  the  /reneral  rule 
requiring  all  persons  in  interest  to  be  made 
parties,  is  stated  as  follows:  ^'It  is  a  rule 
founded  upon  the  advantage  which  all  per- 
fions  interested  will  derive  from  the  com- 
pleteness of  the  decree,  and  from  the  entire 
settlement  of  the  matter  in  litigation, — in 
other  words,  it  is  founded  upon  convenience ; 
and  the  same  principle  guides  our  courts  of 
equity  in  the  mode  of  putting  the  rule  into 
operation,  as  they  never  allow  it  to  produce 
any  inconvenience  w^hich  can  safely  be 
avoided.  With  this  view,  they  have  adopted 
ihe  principle  of  representation.  Persons  may 
be  required  as  parties  either  on  account  of 
something  personal,  as,  for  instance,  having 
done  certain  acts  of  fraud  or  collusion,  or, 
like  officers  of  corporations,  as  possessing 
certain  knowledge,  or  else  because  they  are 
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the  owners  or  guardians  of  certain  interests 
which  the  suit  will  affect.  Upon  grounds 
of  the  first  nature  they  must  appear  in  their 
own  persons.  If  the  proceedings  concern  the 
individual  responsible  for  the  fraud,  or 
possessed  of  certain  information,  they  cannot 
be  equally  conducted  in  the  presence  of  some 
other  persons  appearing  on  his  behalf.  On 
the  other  hand,  if  the  general  rule  requires 
a  person  to  be  present  merely  as  the  owner 
and  protector  of  a  certain  interest,  then  the 
proceeding  may  take  place  with  equal  pros- 
pect of  justice,  if  that  interest  receives  an 
effective  protection  from  others.  It  is  the 
interest  which  the  court  is  considering,  and 
the  owner,  merely  as  the  guardian  of  Uie  in- 
terest. If,  then,  some  other  persons  are 
present,  who,  with  reference  to  that  interest, 
are  equally  certain  to  bring  forward  the  en- 
tire merits  of  the  question,  the  object  is 
satisfied  for  which  the  presence  of  the  actual 
owner  would  be  required,  and  the  court  may, 
without  putting  any  right  in  jeopardy,  take 
its  usual  course,  and  make  a  complete  de- 
cree. 'The  general  rule,'  says  Lord  Eldon, 
'established  for  the  convenient  administration 
of  justice,  must  not  be  adhered  to  in  cases  in 
which,  consistently  with  practical  conven- 
ience, it  is  incapable  of  application.'  In- 
stances of  this  kind  are  scarcely  to  be  quoted 
as  exceptions  to  the  general  rule.  The  ab- 
sent party  aopears  by  his  representatives. 
His  interest  is  protected.  His  claim  is  en- 
forced." Especially  is  this  doctrine  appli- 
cable where  the  persons  not  before  the  court 
are  only  possible  parties,  not  in  esse,  and 
where  me  interests  of  all  parties  in  being 
require  a  decree  which  will  completely  and 
finally  dispose  of  the  subject-matter  of  the 
litigation.  Such  possible  parties  cannot,  as 
a  matter  of  course,  be  brought  lief  ore  the 
court  in  person;  and  it  would  be  highly  in- 
convenient and  unjust  that  the  rights  of  all 
parties  in  bein^  should  be  required  to  await 
the  possible  birth  of  new  claimants,  until 
the  possibility  of  such  birth  has  become  ex- 
tinct. If  persons  in  boin^  are  before  the 
court,  who  have  the  same  interest,  and  are 
equally  certain  to  bring  forward  the  entire 
merits  of  the  (question,  and  thus  give  such 
interests  effective  protection,  the  dictates 
both  of  cx)nvenience  and  justice  require  that 
there  should  be  a  complete  decree. 

This  view  is  stronglv  supported  by  the 
authorities.  Thus,  in  Faulkner  y,  Davis,  18 
Gratt.  651,  98  Am.  Dec.  698,  the  court  says : 
''This  rule  of  representation  often  applies 
to  living  persons,  who  are  allowed  to  be 
made  parties  by  representation,  for  reasons 
of  convenience  and  justice,  because  their  in- 
terests will  be  sufficiently  defended  by  others, 
who  are  personally  parties,  and  who  have 
motives,  both  of  self-interest  and  affection, 
to  make  such  defense;  and  it  is  therefore 
considered  unnecessary  to  make  such  living 
persons  parties,  and,  indeed,  improper  to  do 
so,  and  thus  compel  them,  to  litigate  about 
an  interest  which  may  never  vest  in  thenu 
But  the  rule  also,  often,  and  a  fortiori,  ap- 
plies to  persons  not  in  being,  and  who,  of 
course,  may  never  be  in  being,  who  are  al- 
lowed to  be  made  parties  by  representation, 
for  reasons,   not  only  of   convenience  and 
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justice,  but  of  necessity,  also,  because  it  ts 
impossible  to  make  them  parties  personally. " 
.80,  also,  in  BoM  y.  FiOwr,  8  Rich.  £q.  1, 
.65  Am.  Dec.  627,  it  was  said:  ''But  the 
qnestion  is  whether  the  court  has  the  power, 
b^  its  decrees,  to  alienate  the  contingent 
titles  of  unborn  remaindermen  who,  from  the 
nature  of  things,  cannot  be  made  parties,  or 
be  represented  in  the  proceedings  before  the 
court,  or  to  alienate  ue  contingent  title  of 
persons  who,  thouffh  in  mm,  are  resident  in 
-other  states  or  in  K)reign  lands,  whose  resi- 
dences and  even  whose  names  are  unknown. 
To  say  that  the  court  could  not  under  cir- 
•cumstances  like  these,  convey  away  the  fee, 
would  be  to  assert  a  doctrine  that  would 
render  conditional  limitations  and  contingent 
remainders  an  intolerable  evil  to  a  growing 
«nd  prosperous  community.  Thus  to  shackle 
estates  without  the  power  of  relief  unless 
-every  person  having  a  contingent  and  possible 
tnierest  could  be  Drought  before  the  court, 
would  be  to  sacrifice  the  rights  and  interests 
•of  tke  present  generation  to  those  of  poster- 
ity, and  of  citfzens  to  aliens.  If  the  whole 
property  of  the  country  were  thus  situated 
It  is  obvious  that  all  improvement  and  ad- 
vance would  be  completely  checked."  See 
^ao  the  cases  above  cited,  and  Mead  v. 
Mitehdl,  17  N.  Y.  210,  72  Am.  Dec.  465 ;  De 
Leon  y.  Barrett,  22  8.  C.  412 ;  McArthur  v. 
8eoU,  118  U.  8.  840,  28  L.  ed.  1015 ;  Mead 
v.  MitcheU,  6  Abb.  Pr.  92 ;  Dodge  v.  Oole, 
^  111.  838,  87  Am.  Rep.  111. 

In  the  present  case  tne  decree  makes  the 
-same  disposition  of  the  rights  of  the  grand- 
children not  in  being  as  it  does  to  those  who 
are  in  being,  and  who  were  made  defendants 
to  the  bill.  Of  those  who  were  thus  made 
defendants,  part  were  adults,  who  answered 
and  defended  for  themselves,  and  part  were 
minors,  who  answered  by  their  miardian  ad 
litem,  and  thus  referred  their  rights  to  the 
consideration  and  protection  of  the  court. 
The  rights  of  those  in  esse  and  those  not  in 
•«M0  are  protected  by  the  decree  in  precisely 
the  same  way,  and  to  the  same  extent.  In 
case  of  neither  are  those  rights  defeated  or 
denied,  but  they  are  expressly  afiOrmed ;  the 


I  eilect  of  the  decree  being  to  authorize  the 
conversion  of  the  lands  in  this  state  into  per- 
sonal property,  and,  when  such  conversion 
is  maoe,  it  merely  transfers  the  equitable 
rights  of  all  these  residuary  beneficiaries 
from  the  lands  to  the  fund  which  will  be 
created  by  their  sale.  In  all  this  the  grand- 
children not  in  esse  have  been  fully  repre- 
sented, and  their  rights  have  been  nilly  de- 
fended and  protected,  by  those  in  bSping. 
The  decree,  therefore,  must  be  held  to  be 
valid  as  a  conclusive  dispostion  of  the  rights 
of  all  the  beneficiaries,  as  well  those  not  in 
ea$e  as  those  who  were  made  defendants  to 
the  bill  by  name. 

The  query  is  raised  by  counsel  for  the  ap- 
pellants as  to  whether  the  decree  sufiSciently 
protects  the  rights  of  the  infant  defendants, 
but  no  specific  objection  to  the  form  of  the 
decree  is  pointed  out.  The  decree  makes  de- 
tailed, and,  so  far  as  we  can  see,  proper  and 
Judicious,  provisions  as  to  the  manner  and 
terms  of  the  sale ;  requires  a  report  of  each 
sale,  and  its  confirmation,  with  opportunity 
to  file  objections ;  and  provides  that  the  pro- 
ceeds shall  be  held  and  invested  by  the 
trustees  under  and  subject  to  tiie  trusts  de- 
clared by  the  will ;  and  also  expressly  re- 
serves to  the  court  the  right  to  give  further 
directions  as  to  the  accounting  by  the  trust- 
ees for  such  proceeds.  We  are  unable  to  see 
wherein  the  rights  of  the  minors  are  not  fully 
protected.  If  further  directions  to  the  trus- 
tees in  relation  to  the  future  administration 
of  the  fund  should  be  required  for  the  proper 
protection  of  the  rights  of  the  minors,  suffi- 
cient power  and  discretion  remain  in  the 
court  below  to  supply  them ;  and  the  proper 
relief  in  that  respect,  if  any  is  needed,  may 
be  obtained  by  application  to  the  supervisory 
powers  still  remaining  in  that  court,  rather 
than  by  seeking  to  have  the  decree  as  already 
made  reviewed  here  on  writ  of  error. 

We  are  of  the  opinion  that  under  the  facts 
appearing  in  the  record,  and  the  rule  of  law 
applicable  thereto,  the  decree  is  correct  and 
proper,  and  it  will  ther^ore  be  in  all  reepecte 
affirmed. 
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he  ahsolntely  and  unoondltionfllly  sruarantees 
the  performanoe  of  a  definite  oontraot,  such  as 
one  to  deliver  specified  gooda^  wbioh  are  paid  for 
in  advanoe,  on  the  faith  of  bia  sruaranty* 

(March  14. 180B.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Baltimore  Court  of  Common  Pleas  in 


HosB.— JTeeeatiey  of  notice  of  d^auti  to  Mnd  guar' 

anior. 

No  notice  of  default  is  necessary  to  bind  a  guar- 
antor where  his  guaranty  Is  for  the  payment  of  a 
partioalar  snm  at  a  particular  time.  Mathews  v. 
-Oirisman,  12  Smedes  ft  M.  505, 61  Am.  Deo.  124. 

80  in  case  of  the  Ruaranty  of  payment  upon  a 
<eontrBct  **acoordiair  to  the  above  conditions." 
<}orlnff  V.  Bdmonds,  6  fiing.  Oi.   In  this  case  failure 
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for  about  two  years  to  give  notice  of  default  was 
held  not  fatal. 

80  notice  of  default  is  not  necessary  to  bind  one 
who  warrants  that  a  third  person  will  pay  for  a 
pair  of  horses  *' according  to  bis  agreement.** 
Smith  V.  Ide,  8  Vt  280. 

A  guaranty  of  the  agreement  of  a  third  person 
to  **  return  "  money  Is  a  guaranty  of  payment,  and 
no  notice  of  default  is  necessary.  Cordier  v. 
Thompson,  8  Daly,  178. 
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favor  of  defendants  in  an  action  brought  upon 
an  alleged  contract  of  iruaninty.     Bewrted. 

The  facts  are  stated  in  the  opinion. 

Mr,  Lew^is  Hoehheimer,  for  appellant: 

There  being  nothing  in  the  nature  of  con- 
tract itself  imposing  upon  the  appellant  a  dut^ 
of  driving  notice  to  the  sureties,  it  was  their 
business,  not  his,  to  see  that  the  principal 
debtor  delivered  the  goods. 

Watkin$  v.  Worthingfon,  3  Bland,  Ch.  509; 
Walton  V.  Maicall,  13  Mees.  &  W.  452;  Doug- 
lau  V.  Howland,  Zi  Wend.  85:  Simons  v.  Steele, 
86  N.  H.  78;  Gage  v.  LevDi$,  68  III.  604;  Dick- 
ernon  v.  Derrickson,  89  III.  574;  Noye»  v.  Nichols^ 
28  Vt.  159;  QoHng  v.  Edmonds.  6  Bing.  94; 
Cordier  v.  Thompson,  8  Daly,  172;  Neichury 
BankY,  Sinclair,  60  N.  H.  100;  VdU  v.  Harris, 
40  n.  155;  Vinal  v.  Richardson,  18  Allen,  521; 
1  Brandt,  Sur.  §  200.  | 

At  most  a  failure  to  give  notice,  except  in 
cases  governed  by  commercial  rules,  works  a 
discharge  of  the  surety  only  if  he  can  prove 
actual  resulting  damage. 


Datfis  V.  was,  104  U.  S.  159.  26  L.  ed.  686;. 
Ward  V.  Wilson,  100  Ind.  52.  50  Am.  Rep.  76a. 

Even  if  the  principal  debtor  had  become  in- 
solvent  the  sureties  would  not  be  released. 

Lyle  V.  Ifarse,  24  111.  95. 

The  entire  tendency  of  the  courts  is  to  con- 
strue contracts  of  guaranty  in  a  liberal  manner^ 
so  as  to  uphold  the  liability  of  guarantors,  and 
not  permit  it  to  be  avoided  or  evaded  upon, 
nice  or  technical  grounds. 

Latorence  v.  MeOalmont,  48  U.  8.  2  How. 
426.  11  L.  ed.  826;  Davis  v.  WelU,  supra. 

Messrs.  John  M.  OalUt^her  and  Fielder- 
C.  Slin^lnir,  for  appellee: 

The  contract  is  imperfect 

To  bind  a  party  upon  a  collateral  promise  to 
answer  for  the  debt  or  default  of  another,  it  i» 
necessary  under  the  Statute  of  Frauds  that  the 
consideration  as  well  as  the  promise  should 
appear  from  the  writing. 

Hutton  V.  Padgett,  26  Md.  223;  Deutsch  ▼. 
Bond,  46  Md.  168. 

In  order  to  hold  the   guarantors  the  con- 


The  same  Is  true  of  a  guaranty  of  the  agreement 
of  a  third  person  to  account  and  pay  over  such 
sums  as  may  be  found  due.  Douglass  v.  Howland, 
24  Wend.  85. 

The  general  rule,  which  is  embodied  In  Gal.  Civ. 
CSode,  M  2806-2807,  is  that  no  demand  is  necessary  on 
an  absolute  guazanty,  unless  the  oontraot  calls  for 
it.    Ck>bum  V.  Brooks,  78  ObI.  44a 

A  guaranty  of  the  performance  of  a  contract  by 
a  third  person,  "that  he  will  make  monthly  settle- 
ments,"  eta«  is  a  collateral  one  and  notice  of  de- 
fault is  necessary;  but  it  is  not  so  with  a  direct 
guaranty  of  the  payment  of  all  notes  taken  by  the 
guarantee  from  the  principal  debtor.  Furst  ft  B. 
Mfg.  Oo.  V.  Black,  111  Ind.  808. 

A  guaranty  of  the  appearance  by  a  person  taken 
under  execution  is  also  held  to  be  an  absolute  one, 
calling  for  no  notice  of  default.  Lent  v.  Padel- 
ford,  10  Mass.  280, 6  Am.  Dec.  119. 

Neither  is  any  notice  of  default  necessary  on  an 
agreement  to  secure  or  pay  claims  against  a  third 
person  If  not  paid  within  six  months.  Peck  y.  Bar^ 
ney,  18  Yt.  98. 

An  undertaking  to  pay  a  specific  sum  if  a  third 
party  fail  to  do  so  is  absolute,  and  no  notice  of  de- 
fault is  necessary.  Dickerson  ▼.  Derrlckson,  89  DJ. 
674. 

On  an  unconditional  promise  to  pay  a  certain 
sum  within  sixty  dasrs  if  a  third  party  falls  to  do  so, 
no  notice  of  de  i  aul t  is  necessary.  East  River  Bank 
V.  Rogers,  7  Bosw.  498. 

Neither  is  any  such  notice  necessary  in  case  of  an 
agreement  with  a  specified  person  to  stand  respon- 
sible up  to  a  certain  amount  for  the  contracts  of  a 
third  person.    Train  v.  Jones,  11  Vt.  444. 

In  Dsiey  v.  Jones,  12  Gray,  200,  it  was  held  that 
notice  of  the  default  of  the  principal  debtor  was 
necessary  on  a  guaranty  of  sales  made  on  commis- 
sion, but  this  case  is  criticised  and  disapproved  by 
later  decisions. 

And  in  Mechanics  F.  Ins.  Oo.  t.  Ogden,  1  Wend. 
187,  on  a  covenant  by  an  assigoor  of  claims  against 
a  third  person,  who  contracts  that  the  sums  named 
shall  be  paid,  it  is  held  that  a  demand  of  the  prin- 
cipal debtor  is  necessary.  This  case  does  not  seem 
to  be  in  barmoay  with  most  other  cases. 

Where  the  contract  is  to  account  and  pay  for  the 
debt  of  a  third  person  but  required  notice  if  the 
other  party  should  find  his  security  not  good,  sea- 
sonable notice  of  default  was  held  necessary  where 
the  circumstances  had  changed.  Thomas  v.  Davis, 
14  Pick.  853.  In  this  case  there  was  several  years 
delay  before  calling  on  the  guarantor. 
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And  notice  of  default  was  also  held  necessary  on 
a  guaranty  to  pay  freight  when  adjuster,  if  a  rhirA 
person  did  not  pay  iL  Trask  v.  Duvall,  4  Wash.  GL. 
0.181. 

A  guaranty  of  the  payment  of  a  forfeiture,  if  In- 
curred by  a  third  party  under  a  contract,  was  held. 
to  require  no  notice  of  defaults  Hammoud  v.  G^il-- 
more.  14  Oonn.  479. 

And  a  guaranty  of  any  amount  that  should  be- 
due  and  owing  on  the  account  of  the  guarantor'*, 
son  up  to  a  certain  date  was  held  to  require  no  no> 
tice  of  the  nonpayment  of  a  bill  drawn  on  the  8on« 
especially  where  no  damage  from  failure  to  give- 
notice  was  shown.  Hitchcock  v.  Humbrey,  6  Soott» 
N.  R.Ma 

On  a  bond  making  a  continuing  guaranty  of  the- 
indebtedness  of  a  third  person  for  a  term  of  yeaz»» 
no  notice  of  default  was  necessary  at  the  end  of 
that  time,  unless  the  guarantor  suffered  damage^ 
from  lack  of  the  notice.  Farmers  ft  BL  Bank  t. 
Kercheval,  Z  Mich.  604. 

On  a  bond  that  one  of  several  obligors  shall  |>ay 
certain  debts  no  notice  of  default  is  necessary  to* 
bind  him.    Gage  v.  Lewis,  68  DJ.  804. 

On  a  covenant  by  a  partner  to  guarantee  all  YmA 
debts  at  the  store  as  soon  as  handed  over  to  an 
offlcer  and  returned  by  him  unooUectible,  notioe  of' 
such  return  is  necessary  to  create  a  liability.    Lewis- 
V.  Bradley,  24  N.  C.  808. 

CHtaronty  of  aoeanU. 

On  a  guaranty  of  the  faithful  discharge  of  duties,, 
reasonable  notioe  of  embeazlement  by  the  party 
for  whom  it  is  made  is  necessary.  Peel  v.  Tatloclc« 
1  Bos.  ft  P.  419. 

On  a  guaranty  of  the  liability  of  an  agent  which. 
Is  varying  in  amount,  notice  of  the  amount  of  lia- 
bility within  a  reasonable  time  after  the  agency 
ceased  is  necessary.  Davis  Sewing  Mach.  Oo.  v. 
Mills,  66  Iowa,  643. 

Notioe  of  default  is  also  necessary  on  a  continue 
ing  guaranty  of  an  agent^s  contract  to  pay  over 
moneys  to  the  principal.  This  was  held  Id  suit  on 
a  bond  and  the  sureties  were  held  entitled  to  notioe- 
of  the  amount  of  liability  within  a  reasonable  time 
after  the  agency  terminated.  Singer  Mfg.  Oo.  v. 
Littler,  66  Iowa,  601. 

Quaranty  of  Ixmd, 

On  a  guaranty  of  the  payment  of  a  bond  no  n<K 
tice  of  default  is  held  necessary,  in  Bank  of  the 
State  V.  Hammond,  1  Rich.  L.  281. 

So  in  Mann  v.  Eokford,  15  Wend.  602,  no  notioe  o^ 
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8id€ration  must  appear  on  the  face  of  the  con- 
tract, or  can  be  collected  or  implied  'with 
certainty  from  the  document  itself,  and  cannot 
be  supplied  bv  parol  testimony. 

Frtink  v.  MiOer,  88  Md. 450; IkuUchY.  Bond, 
46  Md.  169. 

The  guarantors  were  entitled  to  reasonable 
Dotice  of  the  defalcation. 

DeutKh  T.  Bond,  46  Md.  171. 

BobinsoiB*  J, ,  delivered  the  opinion  of  the 

court: 

This  is  an  action  upon  the  following  con- 
tract of  guaranty : 

"Baltimore,  Md.,  July  29,  1892. 
"We  hare  this  day  sold  to  J.  Hey  man  500 
cases  No.  8  tomatoes— guarantee  against 
iwells  and  imperfections — to  be  delivered  on 
buyer's  pavement  in  the  month  of  September, 
1891.    Terms  $150  cash  and. 

"  McAfee  Broa. " 
"We  the  undersigned  guarantee  the  ful- 
filment of  the  above  contract : 

''James  Dooley, 
No.  846  Harford  avenue. 
••K.  Thalheimer, 
No.  1105  Broadway.* 


The  original  contract  and  the  guaranty 
were  written  on  the  same  paper  and  were  both 
delivered  at  the  same  time  to  the  plaintiff 
upon  the  faith  of  which  he  paid  to  McAfee 
Bros,  the  contract  price  for  the  tomatoes.  Mc- 
Afee Bros,  failed,  however,  to  deliver  the 
tomatoes,  and  a  few  weeks  after  the  time 
specified  for  the  delivery  of  the  same,  they 
became  insolvent  and  made  a  general  assign- 
ment of  their  property  for  the  benefit  of  cred- 
itors. No  notice  of  the  default  of  McAfee 
Bros,  was  ffiven  by  the  plaintifTs  to  the  guar- 
antors, and  the  main  question  is  whether  the 
failure  to  ffive  such  notice  discharged  the 
guaranty?  The  amount  involved  is  not  large, 
but  the  question  is  one  of   considerable  im- 

f»ortance,  affecting  as  it  does  the  rights  and 
labilities  of  parties  upon  contracts  of  this 
kind,  so  often  occurrin|[  in  the  ordinary  trans^ 
actions  of  life,  and  it  is  to  be  regretted  that 
upon  such  a  question  there  should  be  such  a 
conflict  of  judicial  opinion.  This  conflict 
has  mainly  arisen  from  a  departure  from  the 
firmly  settled  rule  of  the  common  law  in  re- 
gard to  contracts  of  guaranty,  and  the  at- 
tempt to  engraft  upon  such  contracts,  in  a 
modified  form  it  is  true,  the  law  of  demand 


default  is  held  neoeMary  on  a  bond  ooaditioned  to 
be  void  In  case  of  the  payment  of  the  t)ond  of  a 
third  person. 

And  a  ffuaranty  of  the  pc^yment  of  a  bond  ^*ac- 
eonUnff  to  tts  terms  "  is  held  In  Roberts  v.  Riddle, 
79  Pa.  408,  to  be  broken  by  default  in  payment  of 
the  bond,  and  that  the  creditor  is  not  bound  to  pur- 
sue the  principal  debtor. 

And  on  the  guaranty  of  a  bond  and  mortgage  by 
an  asiffnor,  no  notice  of  default  was  held  neoes- 
Mry,  at  least  where  failure  to  jrlve  it  was  not  prej- 
QdldaL    Overton  v.  Traoey,  14  Ser?.  ft  R.  8U. 

But  in  Cox  V.  Brown,  61  N.  C 100,  notice  of  de- 
fiiult  la  held  to  be  necessary  In  the  case  of  a  guar- 
anty of  the  payment  of  a  bond. 

The  aame  Is  held  in  Hernandez  v.  Btllwell,  7  Daly, 
8S0.  where  the  guaranty  was  of  the  "  ultimate  pay- 
aent'^of  abond. 

Quaramlby  of  judomenL 

In  Benton  v.  Gibson,  1  Hill,  L.  66,  it  seemed  to  be 
regarded  as  neoessary  to  give  notice  of  default  on 
the  guaranty  of  the  payment  of  a  judgment. 

And  in  Reynolds  v.  Edney,  68  N.  C.  406.  notioe  of 
default  was  held  necessary  even  if  the  prinoipal 
debtor  was  Insolvent  in  tiie  case  of  the  guaranty 
of  a  judgment  on  forbearanoe  by  the  creditor  for 
lix  months. 

But,  on  the  contrary,  in  Frash  v.  Polk,  67  Ind.  65, 
Dondtioe  of  default  was  held  necessary  on  the 
guaranty  of  the  payment  of  a  Judgment. 

And  again  in  Dickerson  v.  Derrickson,  89  TIL  677, 
<m  a  guaranty  of  the  payment  of  a  Judgment  within 
thxee  months,  no  notloe  of  default  was  required. 

Quaranly  of  leasee**  eontroet. 

On  a  guaranty  of  the  payment  of  rent  for  a  cer- 
tain time,  notice  of  the  tenant's  default  was  held 
not  neceasary,  and  the  rule  was  said  to  be  that  such 
notice  was  not  required  unless  the  terms  of  a  guar- 
anty or  the  nature  of  the  thing  guaranteed  re- 
Onired  it.    Vloal  v.  Richardson,  18  Allen,  WL 

8o  in  Ducker  v.  Rapp.  9  Jones  &  6.  285,  no  notioe 
of  default  was  held  necessary  on  a  covenant  to  pay 
Rnt  of  a  third  person  in  case  of  his  failure  to  do 

•0. 

So  it  was  held  that  no  demand  or  notioe  of  non- 
Ptyment  was  necessary  to  bind  a  guarantor  of  the 
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rent  of  a  third  person  to  the  amount  of  $200  per 
month  In  advanoe  for  8^  months.  Waller  v. 
Henarle,  16  Or.  28. 

No  demand  on  a  tenant  is  necessary  where  the 
guarantor  has  expressly  waived  notice  by  his  con- 
tract.   Tumure  v.  Hohenthal,  4  Jones  k  S.  79. 

On  a  guaranty  of  the  fulfillment  of  covenants  in 
a  lease,  notice  of  nonpayment  of  rent  is  not  neces- 
sary to  be  given  each  quarter,  if  do  prejudice  la 
caused  by  the  failure.  Salisbury  v.  Haie,  12  Pick. 
416. 

On  a  guaranty  of  the  payment  of  rent  in  case  of 
nonpayment  by  the  lessee,  notioe  of  the  tenants 
default  was  held  necessary.  In  Ylrden  v.  Ellsworth, 
15  Ind.  144. 

But  in  Leonard  v.  Shirts,  83  Ind.  214,  it  was  held 
without  reference  to  the  preceding  that  no  notice  of 
default  in  the  pasrment  of  rent  was  necessary  on  a 
guaranty  of  performance  by  the  lessee. 

In  White  v.  Walker,  81  111.  422.  it  was  said  to 
**seem  reasonable'*  that  a  guarantor  of  a  lease  who 
was  liable  only  secondarily  was  entitled  to  notioe 
of  the  lessee^s  default. 

But  in  Voltz  V.  Harris,  40  111.  166,  no  notice  of  de- 
fault was  held  necessary  on  a  covenaut  guarantee- 
ing oomplianoe  by  a  third  person  with  his  agree- 
ment to  pay  rent,  and  promising  to  pay  damages 
for  noncompliance. 

And  in  J.  Obermann  Brew.  Go.  v.  Oblerkiog,  88 
HI.  App.  26,  it  is  held  that  no  notioe  of  default  Is 
necessary  on  a  guaranty  of  the  payment  of  rent. 

Notioe  is  necessary  on  default  to  bind  a  guaran- 
tor on  a  guaranty  that  a  lessee  will  **  do  and  per- 
form all  his  agreement.**  Ward  v.  Wilson^  100  Ind. 
62, 60  Am.  Rep.  763. 

Gtioranty  of  purcAoaes. 

The  cases  are  by  no  means  uniform  as  to  the  ne- 
cessity of  a  notioe  of  the  principal  debtor*8  default 
in  order  to  bind  a  guarantor  on  a  guaranty  of  the 
purchase  money.  In  some  cases  It  is  held  that  no 
notioe  is  necessary. 

Thus  no  notioe  Is  required  on  a  guaranty  of  the 
payment  for  a  certain  invoice  of  goods.  Eneas  v. 
Hoops,  10  Jones  &  S.  517. 

Nor  on  a  guaranty  of  the  payment  of  the  pur- 
chase price  of  timber.  Nading  v.  McGregor,  6  L. 
L.  A.  686, 121  Ind.  466. 
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and  notice  by  which  the  liability  of  an  in- 
dorser  of  negotiable  paper  is  governed.  The 
liability  of  a  guarantor,  like  that  of  an  in- 
dorser,  is  contingent,  it  is  true,  upon  the  de- 
fault of  the  principal,  but  here  the  analogy 
ends.  The  liability  of  an  indorser  of  a  ne- 
gotiable note  does  not  become  absolute,  un- 
less there  has  been  a  demand  upon  the  maker, 
and  due  notice  of  non-payment  by  him  has 
been  given,  not  because  the  indorser  has  so 
stipulated  in  terms,  but,  because  it  is  a  con- 
dition annexed  to  the  contract  by  the  com- 
mercial law.  In  the  case  of  an  absolute 
guaranty,  however,  there  is  no  condition  an- 
nexed to  the  contract  itself,  nor  is  any  con- 
dition implied  by  law  requiring  the  guar- 
antee to  notify  the  guarantor  of  the  default 
of  the  principal.  On  the  contrary,  his  lia- 
bility IS  governed  by  the  same  rules  of  law 
by  which  the  ordinary  liability  of  one  who 
lias  broken  his  contract  is  determined.  And, 
this  being  so,  if  one  guarantees  in  absolute 
terms  the'pcrformance  of  a  specific  act  or  con- 
tract by  another,   his  liability  being  com- 


mensurate with  that  of  the  priucipal,  what- 
ever proof  is  necessary  to  support  an  action 
against  the  principal  will  be  sufficient  in  an 
action  against  the  guarantor.  And  as  de- 
mand upon  the  principal  is  not  npccssary  to 
support  an  action  against  him  for  a  breach  of 
his  contract,  it  is  not  necessary  to  allege  or 
prove  notice  of  demand  upon  and  default 
of  the  principal  to  charge  the  guarantor. 
Having  guaranteed  absolutely  and  uncon- 
ditionally that  another  shall  perform  a  cer- 
tain specified  contract,  he  must  at  his  peril 
see  that  the  contract  is  performed.  The  guar- 
antee must  know,  it  is  true,  of  the  default 
of  the  principal  and  this  default  may  be  un- 
known to  the  guarantor.  But  it  is  not  a  fact 
which  lies  within  the  excltuive  or  peculiar 
knowledge  of  the  guarantor.  On  the  con- 
trary, it  is  a  fact  in  regard  to  which  the  guar- 
antor had  the  easy  ana  accessible  means  of 
information,  either  by  inquiry  of  the  guar- 
antee, or  of  the  principal  himself.  And  hav- 
ing undertaken  that  the  specific  contract  shall 
be  performed,  and  the  guarantee  having  ac- 


If  the  guaranty  Is  absolute,  it  is  generally  held 
that  no  notice  Is  neoessary,  as  where ''  I  hereby 
goarantee  the  payment"  of  a  certain  debt  for 
goods  bought  on  a  day  specified,  or  a  balance  on 
•coount  not  exceeding  the  amount  named.  EUne 
V.  Raymond,  70  Ind.  27L 

Again  it  is  held  that  no  demand  or  notloe  of  de- 
fault is  neoessary  on  a  guaranty  of  the  payment  of 
a  limited  amount  for  which  a  third  person  may  be 
indebted  before  a  certain  date.  Newbury  Bank  v. 
Shiolair,00N.H.100. 

On  an  instrument  making  a  direct  promise  to 
**  guarantee**  the  payment  of  a  certain  sum**  on 
and  for  account  or*  a  third  person,  no  notloe  was 
held  necessary  on  the  ground  that  it  was  an  origi- 
nal promise.  Mathews  v.  Chrisman,  IZ  Smedes  ft 
M.  0B6,  61  Am.  Dec.  12A. 

And  on  a  guaranty  of  payment  for  all  purchases 
by  a  third  person,  no  nodoe  is  necessary.  Noyes 
T.  Nichols,  28  YLUW. 

'  Nor  on  a  guaranty  of  the  payment  of  every  dol- 
lar for  a  bill  of  goods  sold  to  a  third  person.  Yan- 
cey V.  Brown,  8  Sneed,  89. 

Neither  is  such  notice  necessary  on  a  continuing 
guaranty  of  prompt  payment  for  all  goods  from 
time  to  time  sold  to  a  third  person.  March  v.  Put- 
ney, 66  N.  H.  84. 

So  in  case  of  a  continuing  guaranty  of  payment 
for  purchases  up  to  a  certain  amount.  HcKeok- 
nie  V.  Ward,  68  N.  Y.  64L  At  least  where  no  dam- 
age results  from  lack  of  notice. 

On  the  other  hand,  io  many  cases,  some  of  them 
apparently  not  distinguishable  from  the  foregoing, 
tt  is  held  that  notice  of  default  is  necessary  to  bind 
(be  guarantor. 

Thus  In  Clark  v.  Bemington,  U  Met.  861,  notice  of 
default  within  a  reasonable  time  is  held  neoessary 
on  a  continuing  guaranty  of  sales  to  be  made  from 
time  to  time. 

So  in  case  of  a  guaranty  to  be  responsible  for 
contracts  of  a  third  person  who  is  about  to  eugage 
in  business.   Mussey  v.  Bayner,  22  Pick.  2S8. 

In  Gaff  V.  Sims,  46  Ind.  262,  uotice  of  default  was 
held  necessary  to  bind  a  guarantor  of  a  contract 
for  the  purchase  of  cattle. 

So  in  case  of  a  guaranty  of  credit  to  a  certain 
amount  for  purchases  by  a  third  person  with  an 
agreement  to  **  see  thp  amount  paid.**  Montgomery 
V.  Kellogg,  43  Mass.  486, 6  Am.  Rep.  606. 

In  case  of  a  continuing  guaranty  of  all  drafts  or 
notes  drawn  by  a  third  person  up  to  a  certain 
amount,  it  was  held  that  failure  to  give  notice  of 
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default  must  have  caused  a  loss  or  damage  In  or- 
der to  be  a  defense.  Bank  of  the  State  v.  Knotts, 
10  Rich.  L.  6i8. 

Notice  was  also  held  necessary  on  a  continuing 
guaranty  of  any  indebtedness  up  to  an  amount 
named,  provided  any  damage  resulted  from  failure 
to  give  the  notice.  Davis  v.  Wells,  Eargo  ft  Ga  104 
n.&160,26L.ed.686. 

Bo  in  Douglass  v.  Reynolds,  82  U.  S.  7  Pet.  118, 8 
L.  ed.  626,  notice  with  reasonable  diligence  was 
held  necessary  to  bind  a  person  on  a  continuing 
guaranty  of  the  Indebtedness  of  a  third  person. 

And  again  on  the  guaranty  of  the  prompt  pay* 
ment  at  maturity  of  any  indebtedness  for  goods  up 
to  a  certain  amount  notice  of  default  is  held  nec- 
essary, and  failure  to  give  the  notice  was  held  to 
discharge  the  guarantor  so  far  as  it  caused  him  in- 
Jury.  Taussig  V.  Beid  (Dl.)  May  12. 1808,  reversing 
86Ill.App.4ao. 

Also  on  a  guaranty  of  a  certain  amount  on  the 
purchase  of  goods  by  a  third  person  to  be  delivered 
*'when  he  may  call  for  them.**  reasonable  notice 
was  held  necessary,  fieebe  v.  Dudley,  28  N.  H.  S^ 
60  Am.  Dec.  841. 

So  In  Dunbar  v.  Brown,  4  McLean,  166,  on  a  guar- 
anty of  the  payment  for  goods  bought  by  a  third 
person,  notloe  of  default  within  a  reasonable  time 
was  held  necessary. 

In  case  of  a  guarantyof  the**  ultimate  payment'* 
of  any  bill  for  groceries  made  by  a  third  person  up 
to  a  certain  amount,  notice  of  default  is  neoeosary. 
Walker  v.  Forbes,  26  Ala.  189, 60  Am.  Deo.  488. 

Again  in  Howe  v.  Nickels,  22  Me.  175,  on  a  guai^ 
anty  of  the  payment  for  goods  sold  to  a  third  per- 
son within  a  certain  time  up  to  a  sum  named,  no* 
tice  within  a  reasonable  time  was  held  necessary. 

On  a  guaranty  of  the  payment  for  goods  deliv- 
ered to  a  third  person  if  he  should  sell,  or  absoond, 
or  squander  them,  notice  of  default  was  held  neo- 
essary. McDougal  V.  Caief  ,  84  N.  H.  684. 

On  a  guaranty  of  the  prompt  payment  for  pur- 
chases by  a  third  person  up  to  an  amount  named, 
notice  of  default  seems  to  be  required,  but  it  is  held 
that  it  may  be  given  at  any  time  betote  suit  if  the 
delay  has  not  inj ured  the  guarantor.  Paige  v.  Par- 
ker, 8  Gray,  211. 

A  guaranty  of  payment  of  goods  to  be  bought  by 
a  third  party  is  also  held  to  be  collateral,  ou  which 
notice  of  default  is  necessary,  in  Smith  v.  Bain- 
bridge,  6  Blackf.  12. 

In  Mllroy  v.  Quinn,  60  Ind.  406, 85  Am.  Rep.  287* 
the  doctrine  is  laid  down  that  when  a  guaranty  Is 
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cepted  and  acted  upon  the  faith  of  the  un- 
dertaking. It  is  the  duty  of  the  guarantor 
to  see  that  the  contract  has  heen  performed, 
and  this  being  so,  there  is  no  obligation,  le^l 
or  moral,  on  the  part  of  the  guarantee  to  in- 
form the  guarantor  of  a  fact  which  the  latter 
having  the  means  of  knowledge  was  himself 
bound  to  know.  And  such  was  the  well -set- 
tled rule  of  common  law.  Ajb  far  back  as 
SomerfaU  v.  Bameby,  Cro.  Jac.  287,  when  the 
promise  was  to  save  harmless  the  plaintiff 
from  all  debts  and  liabilities  that  he  might 
incur  at  the  request  of  the  defendant's  son,  no- 
tice was  held  to  be  unnecessary  because  the  de- 
fendant might  have  obtained  the  information 
from  the  sou  if  he  desired  it.  And  in  Brook- 
hank  V.  Taylor,  Cro.  Jac.  685,  where  the  promise 
w^as  to  pay  the  rent  of  a  farm  if  the  tenant  did 
not  pay  it,  notice  of  the  default  of  the  tenant  was 
held  to  be  unnecessary,  and  for  the  reason  that 
the  promisor  was  bound  to  ascertain  whether 
the  rent  bad  been  paid.  And  in  Comyns,  Dig. , 
vol.  8.,  title.  Pleading,  and  16  Vin.Abr.  title, 
Noiice^  and  Bodtden  v.  Harridge,  2  Wms.  Saund. 


ool  lateral  and  the  debt  yet  to  be  created,  the 
amount  beiuflr  uncertain,  notice  Is  neoessary  as  in 
case  of  an  agreemeat  to  stand  responsible  for  six 
months  for  goods  ordered  by  a  third  person. 

Prompt  notice  of  a  default  Is  neoesBary  on  a 
miaranty  of  the  payment  of  a  particular  bill  of 
icoods  boujrht  by  a  third  person.  Mayberry  v. 
Bainton,  2  Harr.  (Del.)  24. 

So  on  a  guaranty  of  a  tradesman*B  purchases  up 
to  a  certain  amount  with  a  certain  time  of  credit, 
reasonable  dlligenoe  in  making  the  demand  and 
giving  notioe  of  non-payment  Is  necessary.  Mo- 
Collnm  V.  Gushing,  22  Ark.  640. 

That  a  guarantor  of  a  contract  of  purchase  Is 
eotftlod  to  notioe  of  default  within  a  reasonable 
time  was  also  decided  in  Lawson  v.  Townes,  2  Ala. 


The  same  was  held  in  Dole  v.  Young,  24  Pick.  260, 
oo  a  guaranty  of  a  oercain  amount  of  a  pmrohase 
apoa  four  months*  credit. 

So  in  Ringgold  v.  Newklrk.  8  Ark.  06,  and  Phlllipe 
V.  AstllDg,  2  Taunt  208,  notice  of  default  was  held 
necessary  on  a  guaran^  of  the  payment  of  a  par- 
ticolar  bill  of  gooda 

On  gwxraniy  cf  rwtt, 

L  Of  eolleetiorL 

niie  general  rule  is  that  on  a  guaraniy  of  the 
**  collection  **  of  a  promissory  note,  notice  of  the 
maker's  default  is  necessary  to  bind  the  guarantor. 
FOote  V.  Brown,  2  McLean.  300;  Adcook  v.  Fleming, 
1S»  N.  a  225:  Brackett  v.  Bich,  23  Minn.  48S,  28  Am. 
Bep.  703:  Peck  v.  Frlnk,  10  Iowa,  196, 74  Am.  Dea 
884;  Reeves  v.  Bowe,  16  Cal.  162. 

So  OD  a  guaranty  that  notes  are  **good**  failure 
to  give  notioe  of  default  for  nearly  three  years  was 
lield  fataL    Beeker  v.  Saunders,  28  N.  C.  880. 

And  of  a  guaranty  of  the  *"  eventual  payment  of 
notes.^*   Lewis  v.  Brewster,  2  McLean,  21. 

So  in  a  late  case  it  is  held  that  the  guaranty  of 
the  ooUectlon  of  a  note  means  that  it  is  collectible 
with  d ue  diligence.    Crane  v.  Wheeler,  48  Minn.  S07. 

And  notice  of  default  is  held  necessary  in  the 
ease  of  an  assignment  of  a  note  till  paid,  with  an 
Mgxeement  to  pay  it  If  placed  In  the  hands  of  an 
attorney  and  not  oolleoted.  G-rice  v.  Bioks,  14  N. 
GLOBL 

And  a  guaranty  **that  when  the  note  should  be- 
come due  It  should  be  good  and  collectible  ^  entitles 
tbe  goarantor  to  notice  of  default.  Sylvester  v. 
Downer,  18  Vt.  82. 

Bat  it  is  otberwite  when  a  demand  note  is  sold 


63,  not€,  and.  In  fact  in  all  the  standard  author* 
ities,  the  rule  is  stated,  that  if  an  act  is  to 
be  done  bv  a  third  person  who  is  known, 
notice  of  his  default  is  unnecessary.  And 
such  is  the  uniform  current  of  English  decis- 
ion. In  the  later  case  of  Bradlyury  v.  Mor- 
gan, 1  Hurlst.  &  0.  249,  where  it  was  alleged 
that  the  defendant's  testator  requested  the 
plaintiff  to  give  credit  to  a  third  person  and 

gromised  to  guarantee  the  running  balance  of 
is  account,  the  declaration  was  held  to  be 
good,  although  it  did  not  aver  acceptance  and 
notice  to  the  guarantor.  And  in  Vyse  v. 
Wakefield,  6  Mees.  <&  W.  442,  462,  the  law  as 
to  notice  is  summed  up  by  Lord  Abinger  as 
follows :  **  The  rule  to  be  collected  from  the 
cases  seems  to  be  this,  that  where  a  party 
stii)iilates  to  do  a  certain  thing  on  a  certain 
specified  event,  which  may  become  known  to 
him,  or  with  which  he  may  make  himself 
acauainted,  he  is  not  entitled  to  any  notice, 
unless  he  stipulates  for  it,  but  where  it  is  to 
do  a  thing  which  lies  within  the  peculiar 
knowledge  of  the  opposite  party,  tihen  notice 


vfith  a  warranty  that  it  is  **  due  and  collectible.** 
In  such  case  it  is  held  that  no  demand  or  notice  of 
default  is  necessary.    Foster  v.  Barney,  8  Vt.  00. 

On  a  guaranty  of  the  **  collection  and  payment** 
of  a  note  by  an  assignor  who  agrees  **  to  pay  the 
same  on  condition  "  that  he  is  not  called  on  before 
a  certain  date,  it  was  held  that  the  promise  to  pay 
was  not  absolute  and  was  a  guaranty  that  the  note 
should  be  collectible  with  reasonable  diligence. 
Buasell  v.  Buck,  11  Yc  166. 

In  Ohio  it  is  held  that  on  a  guaranty  of  the  col- 
lectibility of  a  note  no  notioe  of  mere  default  in 
payment  is  necessary.  Forest  v.  Stewart,  14  Ohio 
St.  240. 

On  a  guaranty  by  an  assignor  of  a  note  in  case  it 
cannot  be  oolleoted  of  the  maker,  **after  they  have 
obtained  execution  against  him,'*  it  was  intimated 
that  no  notice  was  necessary  and  held  that  the  lack 
of  it  was  immaterial.  If  no  damage  resulted  ther^ 
from.    Gllllghan  v.  Boardman,  29  Me.  70. 

In  other  cases  the  lack  of  notice  of  default  oa 
the  guaranty  of  the  collection  of  a  note  has  been 
held  immaterial,  where  no  loss  or  prejudice  was 
caused  by  failure  to  give  notice.  Wolfe  v.  Brown, 
6  Ohio  St.  80A;  Woodson  v.  Moody,  i  Humph.  8081 

&  Of  pavmenU 

In  some  states  It  is  held  that  notioe  of  default  li 
necessary,  even  in  the  case  of  a  guaranty  of  the 
payment  of  a  promissory  note.  Geiger  v.  Clark,  IS 
Cal.  679:  Biggs  v.  Waldo,  2  Cal.  486, 66  Am.  Dec.  866e 
lilghtstone  v.  Lanrencel,  4  Gal.  277:  Pierce  v.  Ken* 
nedy,  5  OaL  188;  Brwin  v.  Lambom,  1  Harr.  (Del.) 
125;  Brooks  v.  Morgan,  Id.  128;  Barrett  v.  May,  8 
Ball.  L.  1:  Adoock  v.  Fleming,  19  N.  a  226;  Marber- 
ger  V.  Pott,  16  Pa.  9,  66  Am.  Deo.  479. 

So  held  on  a  sealed  guaranty  of  a  note.  Kannoi* 
V.  Neely,  10  Humph.  288. 

So  in  case  of  a  guaranty  of  notes  past  due.  Ben- 
ton V.  Gibson,  1  Hill,  L.  60. 

And  the  same  rule  was  held  In  Glbbs  v.  Canon,  9 
Serg.  ft  B.  196. 11  Am.  Dec.  699,  on  a  guaranty  of  a 
note  the  exact  terms  of  which  is  not  glren. 

But  notice  of  default  is  held  not  necessary  on  a 
guaranty  to  secure  the  payment  of  a  note  out  of 
certain  property.    True  v.  Harding.  12  Me.  196. 

In  Farrow  v.  BespasB,  83  N.  C.  170,  notice  of  de- 
fault on  guaranty  of  payment  of  a  note  is  heUI 
necessary,  unless  the  lack  of  it  is  not  prejudicial. 

So  in  Hall  v.  Kodgers.  7  Humph.  586,  on  a  parol 
guaranty  by  the  assignor  of  a  note,  notioe  of  de- 
fault wlrhln  9  reasonable  time  was  held  necessary. 
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ought  to  be  given.  *  And  Parke,  B, ,  added, 
that  **  when  a  specific  act  is  to  be  done  by  a 
third  party  nam^  no  notice  is  necessary.  ** 
Now,  in  this  country,  it  has  been  held  by 
<sourts  of  high  authority,  that  where  the 
guaranty  is  by  letter  tor  future  advancM  or 
'Contingent  taieSy  to  bind  the  guarantor,  notice 
must  be  given  not  only  of  the  acceptance  of 
the  guaranty,  but  also  uf  the  demand  upon 
and  notice  of  nonpayment  by  the  principal 
debtor.  In  Douglass  v.  Reynolds,  82  U.  S.  7 
Pet.  118,  8  L.  ed.  626,  where  the  defendant 
agreed  by  letter  to  become  responsible  for  ac- 
ceptance or  advances  in  money  to  be  made  to 
the  debtor,  not  exceeding  eight  thousand  dol- 
lars, the  supreme  court  held,  that  to  charge 
the  guarantors  it  was  necessary  to  prove 
notice  to  them  that  the  guaranty  had  been 
accepted,  and  further  that  demand  had  been 
made  on  the  principal,  and  notice  of  his  de- 
fault had  been  given  within  a  reasonable 
time.  Where  a  letter  of  credit  is  given, 
notice  of  its  acceptance  was  necessarv,  for 
the  reason,  says  Mr,  Justice  Story,  *^  It  may 


regulate  in  a  great  measure  his  course  of  con- 
duct, and  his  exercise  of  vigilance  in  regard 
to  the  partv  in  whose  favor  it  is  given.  And 
notice  of  demand  upon  and  non-payment  by 
the  principal  was  necessary,  for  the  reason 
that  the  guarantors  are  not  to  be  held  to  any 
length  of  indulgence  of  credit  which  the 
creditors  may  choose ;  but  have  a  right  to  in- 
sist that  the  risk  of  their  responsibility  shall 
be  fixed  and  terminated  within  a  reasonable 
time  after  the  debt  has  become  due.  **  When 
the  case  came  before  the  court  a  second  time, 
the  rule  as  to  notice  of  the  default  was  modi- 
fied, and  the  failure  to  give  such  notice  was 
held  to  be  a  matter  of  defense,  and  that  any 
loss  or  damage  occasioned  by  the  omission  to 
give  uotice  might  be  relied  on  as  an  entire  or 
partial  defense  to  the  action. 

As  thus  modified,  the  rule  has  been  fol- 
lowed in  some  states,  while  courts  in  other 
states  have  rejected  it  as  being  unsupported 
on  principle,  and  against  the  settled  rule  of 
the  common  law  in  regard  to  contracts  of 
guaranty.     But  be  this  as  it  may,  we  are  not 


And  In  Banf  ord  v.  Norton,  U  Yt.  2SiS,  in  case  of  a 
collateral  ffuaranty  of  a  note  by  Uank  indone- 
ment,  notice  of  default  within  a  reasonable  time 
was  required. 

Id  Whiton  v.  Mean,  11  Het  6QS,  45  Am.  Deo.  288, 
on  the  flruaranty  of  a  note  by  indorsement  when 
transferred  where  the  guarantor  had  obtained  it 
from  the  payee  without  his  indoraementi  notice  of 
default  was  held  necessary. 

In  Gammaffe  v.  Hutchins,  28  Me.  66S,  on  the  eruar- 
anty  of  the  payment  of  a  demand  note,  where  the 
maker  was  solvent  at  maturity  but  became  insolv- 
•ent  during  a  delay  for  two  years  to  collect,  the 
guarantor  was  held  to  be  discharged;  but  the  de- 
cision seems  to  be  put  on  the  ground  of  negligence 
in  failing  to  collect  from  the  maker  rather  than 
lack  of  notice. 

But  by  far  the  greater  weight  of  anthority  Is  in 
support  of  the  proposition  that  no  notice  of  default 
Is  necessary  to  bind  a  guarantor  of  the  ^'payment** 
of  a  note.  Walton  v.  Mascall,  13  Mees.  ft  W.  463; 
Donley  v.  Gamp,  28  Ala.  669. 68  Am.  Dec.  274;  Tyler 
V.  Waddlngham,  8  L.  R.  A  657,  68  Conn.  875;  Heaton 
V.  Hulbert,  4  lU.  480;  Burnham  v.  Gallenttne,  11 
ind.  286;  Klein  v.  Currier.  14  lU.  241;  Oobb  v.  Little, 
2  Me.  261, 11  Am.  Dec.  72;  Hungerford  v.  O'Brien,  87 
Bimn.  8U6;  Singer  Mfg.  Go.  v.  Hester,  71  Mo.  91; 
Barker  v.  Scudder.  66  Mo.  278;  Wright  v.  Dyer,  48 
Mo.  625;  Brown  v.  Curtiss,  2  N.  T.  226:  Hough  v. 
Gray,  19  Wend.  202;  AJlen  v.  Rightmere,  20  Johns. 
806;  Huff  V.  Blife,  25  Neb.  448;  GUy  v.  Edgerton,  19 
Ohio  St.  649,  2  Am.  Rep.  422;  Garroll  County  Sav^. 
.Bank  v.  Btrother,  28  S.  C.  604;  Ten  Eyck  y.  Brown, 
8  Pinnev,  462;  Woodstock  Bank  v.  Downer,  27  Yt. 
680,  65  Am.  Dec.  210;  Levi  v.  Mendell,  1  Duv.  77; 
Gasquet  v.  Thorn,  14  La.  606;  Farkman  v.  Brewster, 
06  Gray,  27L 

This  applies  to  a  guaranty  of  the  payment  of  a 
non-negotiable  note.  Hunter  v.  Dickinson,  10 
Humph.  87;  Peck  v.  Frink,  10  Iowa,  198, 74  Am.  Dea 
884. 

The  rule  applies  also  to  a  guaranty  of  the  pay« 
ment  of  a  note  payable  m  chattels.  Mallory  v. 
Lyman,  8  Pmney,  448. 

Tlie  same  decision  has  been  made  in  other  cases 
in  which  the  guaranty  expressly  promises  payment 

•  "  when  due,"  or  "  prompt,"  or  "  punctual"  pay- 

*  ment.  Studabaker  v.  Cody.  64  Ind.  580;  Baker  v. 
Kelly,  41  Miss.  6fiA,  93  Am.  Dec.  274;  Cole  v.  Mer- 

'  chants  Bank  of  Watertown,  60  Ind.  860;  Gage  v. 
Mechanics  Nat.  Bank,  71>  111.  62;  Thrasher  v.  Ely,  2 
fimedes  &  BL  188;  OampbeU  v.  Baker,  46  Pa.  248. 

SO  L.  R.  A. 


The  same  rule  applies  on  the  guaranty  of  the 
payment  of  a  note  which  is  past  due.  Lane  v- 
LevlUlan,  4  Ark.  76, 87  Am.  Dec  760. 

And  to  a  guaranty  of  the  payment  of  the  balance 
due  on  a  note  at  a  specified  time.  Cooper  v.  Page, 
24  Me.  73. 

Also  to  a  guaranty  of  the  payment  by  an  assignor 
of  a  past-due  note  under  seal.  Munro  v.  Hill,  25  8. 
a  478;  Foster  v.  Tolleson,  18  Rich.  L.  81. 

So  in.  case  of  a  guaranty  that  the  maker  of  a  note 
shall  continue  responsible,  with  an  agreement  to 
take  up  the  note  if  not  paid  on  a  certain  date,  no 
notice  of  default  is  neoeasary,  Williams  v.  Grang* 
er,  4  Day,  444. 

A  guaranty  that  a  note  shall  be  paid  within  a 
certain  time  is  also  subject  to  the  same  rule,  and  no 
notice  of  default  is  necessary.  Reed  v.  Evans,  17 
Ohio,  128. 

The  same  is  true  of  a  guaranty  of  payment  of 
notes  on  a  certain  day  to  which  the  time  of  pay- 
ment is  extended.  Read  v.  Cutts,  7  Me.  186, 22  Am. 
Dec.  184;  Breed  v.  Hillhou8e,7  Conn.  628. 

Where  an  Indorsement  of  a  note  before  maturity 
to  give  credit  to  a  maker  is  held  to  create  a  guar- 
anty, the  case  Is  within  the  same  rule  and  no  notice 
of  default  is  necessary.  Castle  ▼.  Uickly,  44  Ohio 
8t.  480,  68  Am.  Rep.  889;  Leech  v.  Hill,  4  Watts,  448; 
Clark  V.  Merriam,  25  Conn.  576. 

This  rule  was  applied  also  to  a  blank  indorsement 
of  an  over-due  note.  Beckwith  v.  Angell,  6  Conn. 
815. 

So  an  apparent  mdorser  of  a  note,  who  Is  in 
reality  a  surety,  is  held  not  to  be  entitled  to  no- 
tice. Fitch  V.  Citisens  Nat.  Bank  of  Greensburgh, 
97  Ind.  211. 

So  in  case  of  a  guarantv  of  the  ^^within  note  un- 
til pidd.**    aty  8a V.  Bank  v.  Hopson,  63  Conn.  458. 

But  a  guaranty  of  the  payment  of  a  note  one 
year  from  date,  whether  suit  was  brought  against 
the  signer  or  not,  was  held  to  be  a  conditional 
guaranty  requiring  a  demand  and  notice  by  the 
holder.    Sage  v.  Wilcox,  6  Conn.  8L 

In  Johnson  v.  Wilmartb,  18  Met.  416,  it  was  held 
that  no  notice  of  default  was  necessary  on  guar- 
anty of  the  payment  of  a  note,  at  least  if  there  was 
no  damage  from  failure  to  give  the  nodce. 

In  Deck  v.  Works,  18  Hun,  266,  where  there  was 
a  guaranty  of  the  payment  of  a  note,  it  was  held 
that  no  notice  of  default  was  necessary,  and  that 
the  guarantor  was  not  discharged  by  failure  to 
hold  a  prior  indorser  by  notice. 

InFurstft  &  Mfg.  Co.  v.  Black, lllIiL  806. tbe 


1806. 


HeYKAN  ▼.  DOOLBT. 


868 


<<lealiiii;  with  a  contract  of  gaaranty  for  future 
^vances,  and  we  have  referred  to  DaugloM 
▼.  Reynolds,  and  the  reasons  upon  which  the 
<tM  was  decided  because  it  seems  to  be  the 
foQDdation  on  which  some  courts  have  ex- 
tended the  rule  as  to  notice  of  the  default  of 
the  principal  to  everv  contract  of  guaranty, 
howevef  absolute  and  unqualified  may  be  its 
terms.  It  would  be  a  difficult,  and,  in  fact, 
we  may  safely  say  an  imi)06sible  task  to  at- 
tempt to  reconcile  the  principles  by  which 
these  cases  are  supposed  u>  be  governed.  And 
without  considering  them  at  length  it  is 
sufficient  to  say  that  the  better  doctrine  and 
that  which  seems  to  be  best  sustained  on 
reason  and  authority  seems  to  be,  that  where 
-one  guarantees  in  absolute  terms  the  payment 
of  a  specific  debt,  or  the  performance  of  a 
specific  contract,  the  guarantor  must  at  his 
peril  see  that  the  debt  is  paid  or  the  contract 
^8  performed,  and  that  there  is  no  obligation 
upon  the  guarantee  to  give  notice  of  the  de- 
fault of  the  principal. 
This  unquestionably  is  the  rule  of  the  com- 


mon law,  and  one  aaoptea  by  the  best  con- 
sidered cases  in  this  country.  Nowhere  has 
this  rule  been  more  strictly  adhered  to  than 
in  this  state.  In  Caton  v.  8?iaw,  2  Harr.  & 
G.  14,  where  F  applied  to  8  and  T  for  a  loan 
of  five  hundred  aollars,  which  was  refused 
without  security,  and  the  defendants  after- 
wards wrote  to  8  and  T,  saying,  *'Mr.  F.  tells 
me  that  he  is  about  to  loan  (borrow?)  from 
you  five  hundred  dollars  and  wishes  me  to 
state  I  will  become  his  eventual  security  for 
payment.  This  I  am  willing  to  do ;  I  have 
found  him  punctual  on  similar  occasions," 
the  court  held  this  an  cbbsoluU  guaranty;  no 
notice  of  its  acceptance  was  necessary.  In 
no  case  has  this  court  ever  held  in  an  action 
upon  an  absolute  guaranty,  complete  in  its 
terms,  that  notice  of  the  default  of  the  prin- 
cipal was  necessary  to  charge  the  guarantor. 
On  the  contrary,  in  Htttton  v.  Padgett,  26  Md. 
231 ;  MiteheU  v.  McGleary,  42  Md.  874,  and 
Boyd  V.  Snyder,  49  Md.  844,  the  rule  in  Gattm 
V.  ShoM,  has  been  recognized  and  approved. 
It  is,  it  seems  to  us,  a  safe  and  sound  rule. 


general  rule  was  Illustrated  by  holding  that  no  no- 
tloe  of  default  was  neoessary  to  bind  a  gruarcntor 
of  the  payment  of  notes,  but  that  it  was  otherwise 
as  to  a  default  la  the  performance  of  what  the 
guarantor  did  not  himself  aerree  to  do.  such  as  the 
maklnir  of  a  settlement  under  his  contract. 

The  same  role  appUei  to  a  ffuaranty  of  payment 
of  an  order  for  money,  whether  It  is  technically  a 
bill  of  exchange  or  note.  Gammell  v.  Parramore, 
»0a.6i. 

8o  where  a  guaranty  of  the  *^wlthin  order**  Is 
made,  no  notice  is  necessary,  unless  damage  re- 
salts  from  failure  to  give  It.  SlEofleid  v.  Haley,  2S 
Me.  164, 88  Am.  Dec 807. 

An  agreement  by  which  one  binds  himself  to  see 
notes  paid  is  held  to  be  within  the  same  rule,  which 
does  not  require  notice  of  default.  Tajlor  v.  Ross, 
8  Tetg.  830. 

In  Iowa  the  rule  Is  laid  down  that*  reasonable 
notice  of  nonpayment  is  neceflsary  at  common  law 
to  charge  a  guarantor  of  a  note,  but  that  failure  to 
give  it  will  disobargo  him  only  when  he  sustalDS 
damage  thereby.  Greene  v.  Thompson,  83  Iowa, 
293. 

And  while  notice  of  nonpayment  of  a  note  is  taeld 
neoe<«sary  to  bind  the  guarantor,  he  is  beld  liable 
^thout  notice  if  it  is  shown  that  he  received  no 
detriment.  Picket  v.  Hawes,  U  Lowa,  400;  Fear  v. 
Dunlap,  1 0.  Greene,  831. 

This  rule  applies  to  a  guaranty  of  payment  made 
by  the  payee  of  a  note.  Second  Nat.  Bank  of  Bock- 
ford  V.  Gaylord,  8i  Iowa,  318,  in  which  it  is  held 
that  mere  failure  to  give  tbe  notice  does  not  dis- 
charge tiie  guarantor,  although  he  is  entitled  to  it, 
unless  the  notice  is  so  long  delayed  as  to  raise  a 
presumption  of  payment  or  a  waiver,  or  unless  be 
CBQ  show  that  as  a  result  he  has  lost  opportunities 
to  get  security. 

But  a  guarantor  who  is  not  a  party  to  the  note  is 
liable  without  demand  or  notice  of  nonpayment. 
8abln  v.  Harris,  12  Iowa,  87. 

So  a  guarantor  of  a  note  of  a  third  person  by  a 
blank  indorsement  is  entitled  to  no  notice  of  non- 
payment.   Rodabaugb  v.  Pitkin.  46  Iowa,  644. 

So  in  Kansas  a  guarantor  of  a  note  is  not  released 
by  want  of  presentment,  demand,  and  notice,  un- 
less ne  can  show  negligence  in  the  bolder  of  the 
note  and  damage  to  himself.  Fuller  v.  Scott,  8 
Kan.  25. 

So  in  Maasachusetts  the  failure  to  give  notice  of 
nonpayment  is  held  to  discbarge  the  guarantor  of 
payment  of  a  note.  If  the  maker  was  solvent  when 
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the  note  was  due  but  becomes  insolvent  before 
collection.  Oxford  Bank  v.  Haynes,  8  Pick.  428, 19 
Am.  Deo.  884;  Talbot  v.  Gay,  18  Pick.  684. 

Injury  or  prejudice  remUing  from  failure  to  give 

notice. 

It  seems  to  be  the  general  doctrine  that  the  fail- 
ure to  give  notice  is  not  fatal  in  most  cases  as  if 
notice  were  a  condition  precedent  to  Uabllity,  but 
that  usually  the  lack  of  notice  will  be  beld  material 
only  when  damage  or  prejudice  has  resulted  to  the 
guarantor. 

This  has  been  declared  to  be  tbe  law  in  many 
cases  of  guaranty  of  collection  or^  payment  of 
notes.  Gilllghan  v.  Boardman,  29  Me.  79;  Wolfe  v. 
Brown,  6  Ohio  St.  804:  Woodson  v.  Moody,  4 
Humph.  808;  Lewis  v.  Brewster,  2  McLean,  21; 
Brackett  v.  Blob,  28  Minn.  483,  23  Am.  Rep.  708; 
Farrow  v.  Respaas,  88  N.  C.  170;  Withers  v.  Berry, 
25  Kan.  873;  Newton  Wagon  Go.  v.  Diers,  10  Neb. 
284.  See  also  other  oases  cited  In  last  preceding 
division. 

But  if  the  maker  of  a  note  was  solvent  at  its  ma- 
turity and  became  insolvent  before  its  collection, 
a  guarantor  of  the  "eventual  payment'*  is  dia- 
oharged.    Lewis  v.  Brewster,  supra. 

So  in  the  case  of  a  continuing  guaranty  of  In- 
debtedness, both  want  of  notice  and  damage  to 
the  guarantor  must  oonour  to  exonerate  him. 
Davis  V.  Wells.  104  U.  S.  ISO,  26  L.  ed.  686;  Bank  of 
the  State  v.  Knotts,  10  Rich.  L.  648;  Hitchcock  v. 
Humphrey,  6  Man.  ft  G.  689. 

And  in  Ward  v.  Wilson,  100  Ind.  62, 60  Am.  Rep. 
763,  damage  from  lack  of  notice  is  held  to  be  a 
matter  of  defense  to  the  guarantor.  To  the  same 
effect  is  Stanley  v.  Stanley,  112  Ind.  148. 

The  same  doctrine  is  upheld  in  Khett  v.  Poe,  48 
IT.  S.  2  How.  467, 11 L.  ed.  838,  in  which  a  guarantor 
is  held  to  be  discbarge  by  lack  of  notice  only  to 
the  extent  of  the  damage  thereby  caused. 

And  the  same  doctrine  is  applied  to  a  letter  of 
credit  for  a  limited  amount  and  time.  Wildes  v. 
i:5avage,  1  Story,  a  C.  22. 

So  In  case  of  a  guaranty  of  the  acceptance  and 
payment  of  drafts  issued  in  pursuance  of  a  letter 
of  credit.  Union  Bank  of  La.  v.  Coster,  8  K.  Y.  208, 
53  Am.  Dec  080. 

The  same  is  true  of  a  guaranty  of  an  accepted 
bill,  andfour  years*  failure  to  give  notice  of  non- 
payment, during  which  time  the  acceptor  became 
insolvent,  was  held  to  discharge  the  guarantor. 
Globe  Bank  v.  Small,  25  Me.  800. 
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and  one  of  easy  and  practical  application. 
By  it  the  rights  and  liabilities  of  the  par- 
ties are  determined  bv  the  terms  of  the  con- 
tract itself,  and  not  by  conditions  imparted 
into  it  by  construction  of  law  involving  the 
question  whether  notice  of  the  default  of  the 
principal  was  given,  and  if  so,  whether  it 
was  given  within  a  reasonable  time,  or 
whether  the  failure  to  give  such  notice  oc- 
casioned any  loss  or  damage  to  the  guaran- 
tors, and  if  so,  the  extent  of  such  loss.  It 
says  to  one  who  undertakes  to  guarantee  in 
absolute  terms  the  performance  of  a  contract 
by  another,  that  he  must  at  his  peril  see  that 
the  contract  is  performed,  ana  if  not  per- 
formed by  the  principal,  there  is  no  obliga- 
tion in  the  guarantee  to  give  notice  of  such 
default,  unless  the  guaranty  so  stipulates. 

Kow,  in  the  case  before  us,  McAfee  Bros, 
agreed  to  sell  and  deliver  to  the  plaintiff  a 
certain  number  of  cases  of  tomatoes,  to  be 
delivered  within  a  certain  specified  time, 
and  the  defendants  guaranteed  the  perform- 
ance of  this  contract,  and  upon  the  faith  of 
the  guaranty  the  plaintiff  paid  to  McAfee 
Bros,  the  contract  price  of  the  tomatoes.  It 
was  the  duty  of  the  defendants  themselves 
to  see  that  the  contract  was  performed,  and 
if  it  was  not  performed  by  reason  of  the 
default  of  McAfee  Bros,  the  defendants  are 
liable  for  a  breach  of  guaranty. 

But  then  it  is  said  there  is  no  consideration 
to  support  the  guaranty,  because  the  price  to 
be  paid  for  the  tomatoes  is  not  stated  in  the 
original  contract.  But  the  proof  shows 
what  was  the  contract  price  and  further  that 
it  was  paid  by  the  plaintiff  to  McAfee 
Bros. 

Now  It  can  hardly  be  necessary  to  say, 


that  the  agreement  to  sell  and  deliver  t tie- 
tomatoes  within  a  specified  time,  and  the 
payment  by  the  plaintiff  of  the  contract  price^ 
of  the  thing  sold,  constitutes  in  law  a  con- 
sideration.    And  if  so,  if  the  original  con- 
tract was  founded  upon  a  good  consideration, 
and  at  or  before  the  guaranty  was  given, 
the  plaintiff,  upon  the  faith  of   it,  paid  to 
McAfee  Bros,  the  price  agreed  upon  for  the 
tomatoes,  then  the  consideration  <)f  the  otig- 
inal  contract  is  a  sufiicient  consideration  to 
support  the  guaranty.     Nabb  v.  Koontz^  17 
Md.  288.    In  all  cases  where  the  guaranty 
is  for  an  indefinite  sum  of  money,  or  for 
goods  to  be  sold  to  the  principal  debtor,  ^ir 
for  the  performance  of  a  contract  by  another, 
parol  evidence  is  necessarv  and  aamissible* 
to  prove  the  amount  of  the  debt  incurred, 
or  the   damage  sustained.      The    cases    of 
FraTik  v.  Miller,  88  Md.  450,  and  Deutnck  v. 
Bond,  46  Md.  169,  have  no  bearing  whatever 
on  this  point.     In  the  latter  case  the  alleged 
guaranty   was  not  attached  to,  or  indoiied 
on,  or  otherwise  bv  direct  reference  on  its- 
face  made  part  of  the  contract  to  which  it  is 
supposed  to  refer.     This  being  so  and  there 
being  no  consideration  on  the  face  of  the 
guaranty,  express  or  implied,  parol  evidence 
was  inadmissible  to  prove  the  original  con- 
tract.    But  such  is  not  the  case  here.     On. 
the  contrary  the  guaranty  is  attached  to  the 
contract  ana  as  thus  attached  it  was  delivered 
to  the  plaintiff  and  upon  the  faith  of  it  he 
paid  for  the  tomatoes. 

It  follows,  therefore,  from  what  we  have 
said,  that  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 

Judgment  reverted  and  new  trial  awarded. 


So  on  a  g-uaranty  of  thefulQllment  of  an  oblltra- 
tion  to  return  stoolc,  no  notloe  of  default  was  held 
nee.  iAry  unless  damage  resulted  therefrom,  and 
this  was  a  matter  of  defense.  Simons  v.  Steele,  86 
N.H.  78. 

And  tbe  doctrine  that  a  guarantor  entitled  to 
notice  of  default  is  discbarged  by  failure  of  notice 
only  to  the  extent  of  tbe  loss  suffered  ia  also  sus- 
tained by  La  Rose  v.  Logansport  Nat.  Bank,  102  tnd. 
882;  Taussig  V.  Reid  (Hi.)  May  12, 1888,  reveraing  85 
111.  App.  438. 

Tim«/ornot<o& 

Some  of  the  cases  without  deciding  that  notice 
oould  be  entirely  dispensed  with  If  no  damage 
thereby  resulted,  have  held  that  the  time  for  giv- 
ing notice  was  immaterial  if  the  delay  caused  no 
damaga  Paige  v.  Parker.  8  Gray,  211:  Salem  Mfg. 
Oo.  V.  Brewer,  49  N.  G.  429;  Protection  Ins.  Oo.  v. 
Davis,  5  ^llen,  54:  Lowe  v.  Beck  with,  14  B.  Mon. 
184, 58  Am.  Deo.  859;  March  v.  Putney,  56  N.  H.  84; 
Babcook  v.  Bryant,  12  Pick.  183. 

In  Baboock  V.  Bryant,  mipro^  while  notice  of  de* 
fault  before  suit  was  held  neceseary,  it  was  sug- 
gested that  after  discontinuance  of  the  suit  the 
notice  might  be  given,  if  there  had  been  no  material 
change  In  the  circumstances. 

On  the  guaranty  of  pajnnent  for  goods  notice 
within  a  few  days  after  the  expiration  of  credit 
was  held  reasonable.    Dole  v.  Young,  24  Pick.  250. 

ifisolvetiev  as  an  eaocfiue  for  faQwre  to  Qine  notice. 

It  is  generally  held  that  the  Insolvency  of  the 
principal  debtor  at  the  time  of  his  default  will  ez- 
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cuse  notice  thereof  to  the  guarantor,  unless  it  ap 
pears  ttiat  notwithstanding  such  Insolvency,  the 
failure  to  ^ve  notloe  has  resulted  prejudioaily  to 
the  flTuarantor.  Wal  ker  v.  Forbes,  25  Ala.  138, 00  Anu 
Dec.  408;  Howe  v.  Nickels,  22  Me.  176;  Beebe  v. 
Dudley,  26  N.  H.  249,  59  Am.  Dec.  841:  Holbrow  v. 
Wliklns,  1  Bam.  ft  0.  10;  Louisville  Mfg.  Co.  v. 
Welch,  51 U.  8.  10  How.  461,  18  L.  ed.  497;  Wood» 
V.  Sherman,  71  Pa.  100;  Reynolds  v.  Douglaiss,  37  U. 
S.  12  Pet.  497,  9  L.  ed.  1171;  Skofleld  v.  Haley,  22  Me. 
164, 88  Am.  Dec.  807;  Dearborn  v.  Sawyer.  60  N.  H. 
05;  Wildes  v.  Savage,  1  Story,  a  C.  22;  Rbett  v.  Poe» 
43  n.  S.  2  How.  457, 11 L.  ed.  838:  Benton  v.  Gibson,. 
1  Hill,  L.  66;  Bull  v.  Bliss.  80  Yt  127;  Bashford  v. 
Shaw,  4  Ohio  St.  284. 

In  other  words,  his  insolvency  creates  a  prima 
facie  presumption  that  no  damage  will  besu8tHine<k 
by  failure  to  give  notice  of  his  default.  Oibbs  v. 
Cannon,  9  Serg.  &  B.  196;  Newton  Wagon  Co.  v.. 
Diers,  10  Neb.  284. 

But  in  Reynolds  v.  Edney,  68  N.  C.  406,  a  guaranty 
of  a  Judgment  for  six  months  in  consideration  or 
forbearance,  notice  of  default  was  held  necessary 
even  if  tbe  principal  debtor  was  insolvent. 

Waiver  of  notice. 

Where  the  guarantor  is  entitled  to  notice  he  may 
waive  hi8  right  thereto.  Sigoumey  v.  Weiberell, 
6  Met.  663;  Bickford  v.  Glbbs,8  Cush.  154:  Bloom  v. 
Warder,  18  Neb.  476:  Munro  v.  Hlli,  25  8.  C.  476;: 
Osborne  v.  Lawson,  26  Mo.  App.  649;  Koenig  v» 
Bramlett,  20  Mo.  App.  680;  lufnure  v.  HobenthaU 
4Jones&S.78.  B.A.B. 
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STATE  of  Nebraska,  ex  rd,  h.  F  MAIN, 

V, 

Lorenzo  D.  CR0UN8E,  Governor. 


(. 


.Neb.. 


.) 


*Tlie  c^^emor  is  a  iMurt  of  the  lawmak- 
tng  power  of  the  state*  and  every  bill,  be- 
fore it  becomes  a  law,  even  if  passed  by  a  two> 
thirds  majority  of  each  house,  must  be  approved 
by  him,  passed  over  bis  veto,  or  remain  in  his 
bands  more  than  five  days,  Sundays  excepted. 

(May  1, 1803.) 

PETITION  for  a  writ  of  mandamas  to  com- 
pel the  Governor  of  the  slate  to  appoint  an 
additional  Judge  for  the  twelfth  district  in 
accordance  with  the  terms  of  a  statute  alle/^ed 
to  have  been  i)as8ed  by  the  legislature.    Dented, 

The  facts  are  stated  in  the  opinion. 

Jdessre.  Lu  P.  Main  and  R.  A.  Moore  for 
relators. 

Mr,  Oeorg^  H.  Hastings,  Atty  Gen.,  for 
respondent. 

Maxwell,  Gh,  /.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  to  compel  the  /governor 
to  appoint  an  additional  judge  in  the  twelfth 
district,  notwithstanding  his  veto  of  the  bill 
providing  for  such  additional  ludce,  and 
failure  of  the  legislature  to  pass  the  bill 
over  the  veto.  It  is  alleged  in  the  petition 
that  '*the  relator,  L.  P.  Main,  represents  to 
the  court  that  he  is  a  citizen  of  the  United 
States,  and  of  the  state  of  Nebraslsa,  and  a 
resident  of  Buffalo  county,  in  said  state; 
that  the  defendant,  Lorenzo  Crounse,  is  the 
governor  of  the  said  state  of  Nebraska,  duly 
elected  and  qualified;  that  the  12th  judicial 
district  in  said  state  comprises  the  counties 
of  Buffalo,  Custer,  Dawson,  and  Sherman; 
that  on  or  about  the  Ist  day  of  March,  1893, 
a  bill  dividing  the  said  state  of  Nebraska 
into  judicial  districts,  and  providing  for  the 
appointment  of  an  additional  judge  in  said 
12th  district,  was  pending  in  the  lower  house 
of  the  state  legislature  of  Nebraska,  which 
was  then  in  regular  session,  and  on  or  about 
the  date  aforesaid  was  passed  by  said  house : 
that  thereafter,  and  about  the  8th  day  of 
March,  1898,  said  bill  was  passed  by'  the 
Benate  of  the  state  of  Nebraska ;  that  upon 
the  passage  of  said  bill  in  each  house  of  the 
state  legislature  the  yeas  and  nays  were  en- 
tered on  the  journal,  and  said  bill  received 
the  affirmative  vote  of  more  than  two  thirds 
of  the  meml)ers  elected  to  each  house,  as  re- 
quired by  the  constitution  of  said  state :  that 
•aid  bill  contained  a  provision  whereby  it 
became  operative  immediately  upon  its  pas- 
sa^  by  said  state  legislature,  and  els')  con- 
tained a  provision  requiring  the  governor  of 
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said  state  to  appoint  said  additional  judge 
immediately  after  the  passage  of  said  act ; 
that  the  defendant  has  failed,  neglected,  and 
refused,  and  does  still  refuse,  to  appoint  said 
additional  judge  in  said  12th  judicial  dis- 
trict, though  often  requested  to  do  so :  that 
relator  has  requested  Ge6.  U.  Hastings,  at- 
torney-general of  said  state,  to  bring  this  ac- 
tion, or  allow  it  to  be  brought  in  his  name, 
and  he  has  refused  so  to  do.  Wherefore,  re- 
lator prays  for  a  writ  of  mandamus  requir- 
ing said  defendant,  as  governor  of  the  state 
of  Nebraska,  to  appoint  some  legally  quali- 
fied person  to  serve  as  judge  in  said  12th  ju- 
dicial district."  To  this  petition  the  gov- 
ernor filed  an  answer  as  follows:  **  Gomes 
now  Lorenzo  Crounse,  and,  answering  the 
petition  for  mandamus  filed  in  the  aoove- 
entitled  cause,  says :  (1)  He  admits  the  re- 
lator, L.  P.  Main,  is  a  citizen  of  the  United 
States,  of  the  state  of  Nebraska,  and  a  resi- 
dent of  Buffalo  county.  (2)  That  Lorenzo 
Crounse  is  the  duly  elected,  qualified,  and 
acting  governor  of  the  state  of  Nebraska. 
(8)  That  the  12th  judicial  district  in  the  state 
of  Nebraska  comprises  the  counties  of  Buffa- 
lo, Custer,  Dawson,  and  Sherman.  That  on 
01  about  January  21,  1898,  a  bill  known  as 
'  House  Roll  No.  172, '  for  an  act  to  amend 
section  226  of  chapter  8  of  the  Consolidated 
Statutes  of  Nebraska  by  providing  for  an 
additional  judge  in  the  12th  judicial  district 
of  said  state  was  duly  introduced  in  the 
lower  house  of  the  28d  legislative  assembly 
of  Nebraska,  which  23d  legislative  assembly 
was  then  in  regular  session.  That  on  Feb- 
ruary 28,  l\m,  said  bill,  entitled  'House 
Roll  No.  172,*  passed  the  lower  house  of  the 
said  23d  legislative  assembly  of  Nebraska. 
That  thereafter,  and  on  or  about  March  9, 
1898,  the  said  bill  known  as  the  '  House  Roll 
172'  passed  the  upper  house  or  senate  of  the 
23d  legislative  assembly.  That  said  bill 
was  duly  presented  to  the  governor  of  the 
state  of  Nebraska  on  or  about  the  10th  day 
of  March,  1893,  and  that  after  careful  con- 
sideration this  respondent,  as  the  said  gov- 
ernor of  the  said  state,  did,  for  good  and 
sufficient  reasons,  veto  said  bill  known  as 
*^ House  Roll  No.  172, '  and  that  on  said  18th 
day  of  March,  1893,  said  bill  known  as 
•House  Roll  No.  172,'  together  with  the 
veto  message  containing  the  objections  of 
this  respondent  to  the  said  bill,  was  duly 
returned  to  the  lower  house  of  the  28d  legis- 
lative assembly  of  said  state.  That  there- 
upon, and  in  the  manner  provided  by  law, 
the  said  bill  known  as  '  House  Roll  No.  172, ' 
was  duly  considered  by  said  lower  house  of 
the  28d  legislative  assembly  of  Nebraska, 
and  the  said  veto  of  the  said  governor  was 
by  said  body  sustained ;  and  thereupon,  and 
for  said  reasons,  said  bill  failed  to  become  a 
law,  and  failed  to  pass  the  legislature  in  the 
manner  as  provided  by  the  constitution  and 


Nora.— The  necessity  of  a^raln  passing  a  biQ 
which  has  received  the  govemor^s  veto  notwith- 
standing the  vote  on  the  original  passage  was  large 
enough  to  carry  It  over  a  veto  is  a  novel  question* 
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and  the  above  decision,  though  hardly  to  be  recon- 
ciled with  the  Wisconsin  case  discussed,  seems  to 
be  forUfled  by  conclusive  reasoning. 
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iawB  of  the  state  of  Nebraska.  And  that  it 
is  true  that  this  respondent  has  failed  and 
refused  to  appoint  an  additional  judee  in  the 
12th  judicial  district  of  the  state  of  Nebraska 
for  the  reason  that  there  is  no  vacancy  in 
«aid  office,  and  no  law  authorizing  or  em- 
powering this  respondent  to  make  sudi  ap- 
pointment; and  this  respondent  denies  that 
lie  has  any  right  or  authority  whatever  for 
making  such  an  appointment."  The  relator 
demurred  to  the  answer  on  the  ground  that 
the  facts  stated  therein  did  not  constitute  a 
defense  to  the  action. 
Section  15,    art.   5,   of  the   Constitution, 

I>rovides:  "Every  bill  passed  by  the  legis 
ature,  before  it  becomes  a  law,  and  every 
order,  resolution,  or  vote  to  which  the  con- 
currence of  both  houses  may  be  necessary, 
«xcept  on  questions  of  adjournment,  shall  be 
presented  to  the  governor.  If  he  approve,  he 
shall  sign  it,  and  thereupon  it  shall  become 
A  law ;  bat,  if  he  do  not  approve,  he  shall 
return  it,  with  his  objections,  to  the  house 
in  which  it  shall  have  originated,  which 
Louse  shall  enter  the  objections  at  large  upon 
its  journal,  and  proceed  to  reconsider  the 
bill.  If,  then,  three  fifths  of  the  members 
elected  agree  to  pass  the  same,  it  shall  be 
£ent,  together  with  the  objections,  to  the 
other  house,  by  which  it  shall  likewise  be 
reconsidered,  and,  if  approved  by  three  fifths 
of  the  members  elected  to  that  house,  it  shall 
become  a  law,  notwithstanding  the  objections 
of  the  governor.  In  all  such  cases  the  vote 
of  each  house  shall  be  determined  by  yeas 
and  nays,  to  be  entered  upon  the  journal." 
■Section  11,  art.  6,  provides:  *'The  legisla- 
ture, whenever  two  thirds  of  the  members 
elected  to  each  house  shall  concur  therein, 
may,  in  or  after  the  year  1880,  and  not  oft- 
ener  than  once  in  every  four  years,  increase 
the  number  of  ludges  of  the  district  courts 
and  the  judicial  districts  of  the  state.  Such 
districts  shall  be  formed  of  compact  territory, 
and  bounded  by  county  lines ;  and  such  in- 
crease, or  any  change  m  the  boundaries  of  a 
district,  shall  not  vacate  the  office  of  any 
ludge."  The  relator's  position  is  that  the 
language  of  the  section  providing  that  the 
legislature  mav  do  that  which  in  this  case 
they  have  sought  to  do  whenever  two  thirds 
of  the  members  elected  to  each  house  concur 
therein  is  inconsistent  with  the  provision 
requiring  the  executive  approval  of  all  laws, 
and  thaC  therefore,  a  law  of  this  kind  can 
become  operative  upon  its  passage  bv  both 
houses  by  a  two-thirds  majority.  It  is  con- 
tended by  him  that  not  only  would  this  seem 
to  be  in  accordance  with  the  constitution, 
but  it  is  supported  by  reason,  and  whenever 
a  reason  for  a  rule  ceases  the  rule  also  ceases, 
and  certainly  there  can  be  no  reason  for  sub- 
mitting to  the  governor,  for  his  approval, 
an  act  which,  to  secure  its  original  passage, 
requires  a  larger  number  of  votes  than  are 
required  to  pass  any  bill  over  the  executive 
veto,  nor  are  we  without  authority  in  this 
position.  In  Ball  v.  Racine,  81  Wis.  72, 
the  supreme  court  of  Wisconsin  discussed 
this  question.  The  case  arose  over  a  munic- 
ipal ordinance,  which,  from  its  peculiar  nat- 
ure, required  a  three -fourths  vote  of  all  mem- 
bers elected  to  the  council ;   and  the  court 
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held  that,  inasmuch  as  two  thirds  of  the 
members  elected  to  the  council  were  sufi^cient 
to  pass  the  ordinance  over  the  veto  of  the 
mayor,  the  ordinance,  having  necessarily  re- 
ceived a  larger  number  of  votes  than  were 
necessary  to  pass  it  over  the  veto  of  the  mayor, 
became  operative  without  submission  to' the 
mayor,  and  in  discussing  the  question  the 
court  held  that  a  similar  provision  in  the 
state  constitution  will  be  similarly  con- 
strued, saying  the  approved  rules  both  of 
statutory  and  constitutional  construction  re- 
quire that  the  special  provision  should  be 
given  full  force  whenever  it  is  inconsistent 
with  the  general  provision,  and  that  the  law 
would  not  require  a  useless  thing,  namelv, 
the  submission  of  a  bill  of  this  l£ind  to  the 
governor  of  a  state  or  the  mayor  of  a  city. 
We  have  great  respect  for  the  decisions  of 
the  supreme  court  of  Wisconsin,  and  find  fre- 
quent occasion  to  quote  from  and  approve 
the  same ,  but  in  the  case  cited  it  seems  to 
us  that  the  court  overlooked  an  important 
fact,  viz.,  that  the  officer  whose  approval  is 
necessary  in  the  first  instance,  and  who  has 
authoritv  to  veto  any  measure  which  it  is 
nroposea  to  enact  into  a  general  or  local  law, 
IS  a  part  of  the  lawmaking  power.  To  him, 
as  well  as  the  deliberative  body  passing  the 
law,  is  confined  the  duty  of  scrutinizing  its 
details,  and  considering  the  effect  it  may 
have.  Particularly  is  this  true  as  applied  to 
the  governor  of  a  state.  To  him,  as  well  as 
to  the  legislature,  is  confined  the  business  of 
making  laws.  He  is  elected  by  the  electors 
of  the  entire  state,  and  is  presumed  to  have 
been  chosen  because  of  his  fitness  for  the 
position.  He  represents  the  people  of  the 
state  at  large,  and  not  particularly  those  of 
any  locality.  He  is  in  a  position,  therefore, 
to  judge  impartially  as  to  the  necessity  or 
expediency  of  creating  additional  judges  of 
the  district  court.  While  it  is  true  that  the 
bill  providing  for  such  judges  must  be  ap- 
proved by  two  thirds  of  the  members  elected 
to  each  house,  while  three  fifths  may  pass 
the  bill  over  the  governor's  veto,  yet,  when 
the  governor  returns  a  bill  to  the  legislature 
without  his  approval,  he  is  required  to  state 
his  reasons  for  not  approving  the  same. 
These  reasons  are  presumably  valid,  and 
may,  and  probably  will,  have  the  effect,  as 
in  this  case,  to  convince  a  sufficient  number 
of  members  who  may  have  voted  for  it  at 
first  to  refuse  to  vote  for  it  against  the  gov- 
ernor's objections,  in  which  case  it  would 
fail  to  become  a  law.  An  act  which  is  de- 
manded by  the  public  will  no  doubt  receive 
the  necessary  votes,  while,  if  not  so  required, 
it  is  best  that  it  should  fail.  The  signature 
of  the  governor  was  necessary,  thereiore,  to 
the  bill  in  question,  or  that  it  should  pass 
over  his  objections.  The  bill,  therefore,  did 
not  become  a  law,  and  the  writ  must  denied. 

2.  It  is  alleged  that  there  is  a  veir  large 
amount  of  business  in  the  twelfth  aistrict, 
and  that  another  judge  is  necessary  therein 
to  dispose  of  the  same.  The  governor,  in  his 
veto  message  returning  the  bill  without  his 
signature,  calls  attention  to  the  fact  that 
there  are  more  judges  in  some  of  tlie  districts 
than  the  business  demands,  and  that  the  law 
authorizes  judges  of  one  district  to  hold 
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court  in  another  district.  He  also  calls  at- 
tention to  the  late  case  of  Tipp&y  y.  State, 
(Neb.)  53  N.  W.  Rep.  328,  in  which  it  was 
beld  that  difFerent  judges  could  hold  court  in 
the  several  counties  of  the  judicial  district  at 
the  same  time.  Our  constitution  and  statutes 
place  but  few  restrictions  upon  this  right. 
There  are  four  counties  in  the  twelfth  dis- 


trict. The  judge  of  that  district,  therefore 
may  call  to  nis  aid  three  other  j  udges  from 
districts  where  the  business  is  disposed  of, 
and  it  is  perhaps  probable  that  the  governor 
has  power  to  require  them  to  perform  such 
duties.  No  doubt  a  request  would  be  all 
that  would  be  necessary. 


WISCONSIN  SUPREME  COURT. 


James  CAREY,  Respt, 

V, 

OERMAN  AMERICAN  INSURANCE  CO. 
of  New  York,  Impleaded,  etc.,  Appi. 


(. 
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1.  A  writ  of  attachment  is  proeeM 
within  a  clange  of  an  insoranee  policy 

providiDflr  for  forfeiture  if  any  change  takes 
place  In  the  title  or  poflseasion  of  the  property, 
by  sale,  traDsfer,  oonveyanoe,  legal  prooees,  or 
Judicial  decree. 
IB.  Evidence  that  an  oAcer  aeiaed  or 
levied  on  property  under  a  writ  of 
attachment  is  sufficient  to  show  a  change  of 
pocecoBion  within  a  clause  of  aD  insunuioe  policy 
forfeiting  it  if  any  change  takes  place  in  the 
posMBBion  of  the  property  by  legal  process. 

3*  An  inanranoe  company  is  not  bound 
to  elect  to  declare  void  or  continned 
a  policy  providing  that  it  shall  be  void  If 
any  change  by  legal  process  takes  place  in  the 
poasession  of  the  property,  upon  receiving  notice 
of  the  change  of  possession  by  attachment  of  the 
proper^. 

4.  ▲  prowision  of  an  insurance  policy 
that  no  ofllcer»  agpent.  or  repreeenta- 
tiwe  of  the  company  shall  be  held  to 
have  waived  any  of  its  terms  or  conditions, 
unless  such  waiver  be  indorsed  thereon  tn  writ- 
ing, is  Taiid,  and  prevents  an  oral  waiver  by  a 
looal  agent  of  forfeiture  for  breach  of  a  condi- 
tion of  the  policy. 

B»  An  insurance  policy  upon  a  quantity 
of  cranberries  insured  for  a  gross  sum 
is  indivisible;  and  a  breach  of  a  condition 
against  change  of  posseseion,  as  to  part  of  the 
cranberries,  will  void  the  policy  as  to  the  whole. 

^*  A  condition  of  a  policy  of  insurance* 
that  if  any  chang^e  in  the  title  or  pos- 
session of  the  property  takes  plaeOf 

whether  by  Bale,  transfer,  conveyance,  legal  pro- 
cess, or  Judicial  decree,  then  and  in  every  such 
eese'the  policy  shall  be  void,  includes  an  invol- 
nntary,  as  well  as  a  voluntary,  ohange  of  pos- 
eeesion  by  writ  of  process. 

7«  Forfeiture  of  an  insurance  policy 
conditioned  to  be  void  if  any  chanige  in 
the  title  or  possession  takes  place* 

whether  by  sale,  legal  process,  or  Judicial  decree, 
by  reason  of  the  levy  of  an  attachment,  is  not 
prevented  by  the  dissolution  of  the  attachment 
after  the  destruction  of  the  property  by  fire. 

(January  10, 1896.) 


KoTS.— The  divisibility  or  severability  of  an  In- 
aoranoe  policy  is  exhaustively  treated  tn  a  note  to 
Wright  y.  Fin  Ids.  Asso.  of  London  (Mont.)  19 
L.  B.  A.  211. 
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APPEAL  by  defendant,  the  German -Amer- 
ican Insurance  CompaDV  of  New  York, 
from  a  judgment  of  the  Circuit  Court  for 
Winnebago  County  in  favor  of  piaintifF  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  policy  of  fire  insurance.  J^ 
wrged. 
The  facts  are  stated  in  the  opinion. 

Mr.  H.  W.  Chynoweth,  for  appellant: 

The  attachment  was  legally  executed  and 
such  execution  requires  a  reduction  of  the 
property  to  the  possession  of  the  sheriff. 

Rev.  Stat.  Ww.  §  2786. 

Property  which  cannot  be  taken  possession 
of  by  the  sheriff  and  held  by  him  cannot  be 
subjected  to  the  writ  Nothing  short  of  an 
absolute  reduction  to  possession  satisfies  the 
requirement  of  the  writ. 

Brtnoer  ▼.  Smith.  17  Wis.  483. 

The  officer  has  such  possession  of  property 
under  a  writ  of  attachment  that  he  may  main- 
taia  trespass  against  any  person  except  the 
lawful  owner  for  an  interference  therewith. 

Whitney  ▼.  Brunette,  8, Wis.  621. 

The  officer  must  do  such  acts  as  but  for  the 
protection  of  the  writ  be  would  be  liable  in 
trespass  therefor. 

Bix  V.  Silknitler,  57  Iowa,  262;  BicJder  v. 
KendaU,  66  Iowa,  708;  Drake,  Attachm.  6th 
ed.  §  291;  Wade,  Attachm.  §  129. 

The  very  levy  of  the  writ  of  attachment 
changes  the  possession  and  therefore  when 
they  use  the  words  "change  of  possession  by 
legal  process"  the  idea  is  expressed,  whereas  in 
the  language  as  they  have  it  expressed,  "the 
levy  of  an  execution,"  would  not  be  embraced 
without  the  specific  words. 

MendeUon  v.  Paschen,  71  Wis.  591. 

Clauses  in  insurance  policies  where  the 
meaning  is  plain  are  given  the  full  force  and 
effect  of  the  language  used. 

St,  Paul  F.  £M.  Ins.  Co.  v.  ArMbald  (Tex. 
App.)  16  Ins.  L.  J.  153;  Wemel  v.  Commercial 
Ins.  Co.  67  Cal.  488. 

The  testimony  as  to  waiver  was  inadmissible 
under  the  clause  contained  in  this  policy  of  in- 
surance as  to  the  manner  in  which  a  waiver  of 
anyof  its  provisions  was  to  be  made. 

Hankins  v.  Rockford  Ins.  Co.  70  Wis.  1 ; 
Knudson  v.  Bekla  F.  Ins.  Co.  75  Wis.  208 ; 
Kyte  V.  Commercial  U.  Assur,  Co.  144  Mass.  48; 
Bale  V.  MecltanU^s  Mut.  F.  Ins.  Co.  6  Grav, 
169,  66  Am.  Dec.  410;  Worcester  Bank  v.  Bart- 
ford  F.  Ins.  Co.  11  Cush.  265.  59  Am.  Dec.  145; 
Putnam  Tool  Co.  v.  Fitchburg  Mut.  F.  Ins.  Co. 
145  Mass.  265 ;  Barrett  v.  jfnion  Mut  F.  Ins. 
Co.  7  Cush.  175;  Fitchburg Sav,  Bank  v.  Ama- 
zon Ins.  Co.  125M8SS.  431;  Batehelderv.  Queen 
Ins.  Co.  185  Mass.  449;  Quintan  t.  Providence 
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WatihingUm  Ins.  Co.  89  N.  Y.  S.  R.  820,  af- 
firmiDg  188  N.  Y.  856;  Hill  ▼.  London  Ins. 
Corp.  80  N.  Y.  8.  R  539;  Walsh  v.  Hartford  F. 
Ins.  Co.  78  N.  Y.  6;  CHeiUyv.  Corporation  of 
London  Assur.  101  N.  Y.  575 ;  O^Brien  v. 
Prescott  Ins.  Co.  45  N.  Y.  S.  R  889;  Enos  v. 
8unlns.  C?o.  67Cal.  621;  ShuggartY.  Lycoming 
Ins.  Co.  55  Cal.  408;  Universal  Mut.  F.  Ins. 
Co.  Y.  Weiss,  106  Pa.  20;  German  Ins.  Co.  ▼. 
Heiduk,  80  Neb.  288 ;  Hutchinson  y.  Western 
Ins.  Co.  21  Mo.  92,  64  Am.  Dec.  218;  Gould  y. 
Dwelling-House  Ins.  Co.  90  Mich.  802;  Carpen- 
ter Y.  FroHdence  Washington  Ins.  Co.  41  U.  8. 
16  Pet.  495,  10  L.  ed.  1044. 

Mr.  Gabe  Bouch*  with  Mr.  John 
Wood*  Jr.»  for  respondent: 

The  waiver  in  this  case  was  legal  and  sus- 
tains the  recovery. 

Miner  v.  Phanix  Ins.  Co.  27  Wis.  693,  9 
Am.  Rep.  479 :  Killips  v.  Putnam  F.  Ins. 
Co.  28  Wis.  472,  9  Am.  Rep.  506;  McBride 
Y.  Republie  F.  Ins.  Co.  30  Wis.  562;  Devine 
Y.  Home  Ins.  Co.  82  Wis.  471:  Parker  v.  Ama- 
ton  Ins.  Co.  34  Wis.  868;  Webster  v.  Phmin 
Ins.  Co.  86  Wis.  67,  17  Am.  Rep.  479:  Wright 
Y.  Hartford  F.  Ins.  Co.  86  Wis.  522;  Winans  y. 
Altemani  F.  Ins.  Go.  88  Wis.  342 ;  Sherman 
Y.  Madison  Mut.  Ins.  Co.  89  Wis.  104;  Boiberts 
Y.  Continental  Ins.  Co.  41  Wis.  821;  Qans  y. 
St.  Paul  F.  A  M.  Ins.  Co.  43  Wis.  108. 28  Am. 
Bep.  585;  American  Ins.  Co.  v.  Gallatin,  48 
Wis.  36;  Palmer  v.  St.  Paul  F.  <fi  M.  Ins.  Co. 
44  Wis.  204;  Badger  y.  Phaniz  Ins.  Co.  49 
Wis.  396;  Wakejleld  v.  Orient  Ins.  Co.  50  Wis. 
632;  Schomer  v.  Hekla  F.  Ins.  Go.  50  Wis.  579; 
Shafer  y.  Phanix  Ins.  Co.  58  Wis.  861; 
Osterloh  Y.  New  Denmark  Mut.  Home  F.  Ins. 
Co.  60  Wis.  126;  Alexander  Y.  Continental  Ins. 
Co.  67  Wis.  422,  58  Am.  Rep.  869:  Oshkosh 
Gaslight  Co.  t.  Germania  P.  Ins.  Co.  71  Wis. 
568;  Dunbar  y.  Phanix  Ins.  Co.  72  Wis.  492 ; 
Eenier  y.  Du>eUtng-House  Ins.  Co.  74  Wis.  89. 

The  conditions  must  be  taken  together.  If 
the  company  refuses  to  continue  assured  is 
entitled  to  return  of  premium.  Neii  her  party 
can  be  guilty  of  omission  or  commission  which 
will  deprive  the  other  of  legal  rights. 

Wakefield  v.  Orient  Ins.  Co.  supra. 

Knowledge  of  agent  at  the  time  of  issuing 
Dolicv  is  waiver 

Devine  v.  Home  Ins.  Co.  82  Wis.  471;  Bob- 
erts  Y.  Continental  Ins.  Co.  supra. 

Knowledge  after  issue  is  waiver. 

Wakefield  v.  Orient  Ins.  Co.  supra. 

Kotice  to  agent  is  notice  to  company. 

Miner  y.  Phcmix  Ins.  Co.  27  Wis.  698,  9 
Am.  Rep.  479;  Gans  v.  St.  Paul  F.  dt  M.  Ins. 
Co.  supra;  8tory,  Ag.  §  140;  Shafer  y.  Phosnix 
Ins.  Co.  supra;  Palmer  v.  St.  Paul  F.  db  M. 
Ins.  Co.  44  Wis.  204. 

Local  agents  are  the  agents  of  the  company 
and  represent  them. 

Henier  y.  DueUing-Honse  Ins.  Go.  74  Wis. 
89:  Alexander  Y.  Continental  Ins.  Co.  67  Wis. 
432,  58  Am.  Rep.  869. 

If  agent  fails  to  indorse,  as  per  provision,  it 
Is  a  matter  between  agent  and  company.  An 
innocent  party  cannot  be  made  to  suner  A 
waiver  may  be  made  by  parol,  or  by  acts  or 
words  in  pais. 

Gans  Y.  St.  Paul  F.  dt  M.  Ins.  Co.  48  Wis. 
108,  28  Am.  Rep.  585;  BoberU  y.  Continental 
Ins.  Co.  41  Wis.  821;  Palmer  Y.  St.  PaulF.  d 
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M.  Ins.  Co.  44  Wis.  204;  American  Ins.  Co. 
Y.  GaUatin.  48  Wis.  36 ;  Shajer  ▼.  Phcsnijp 
Ins.  Co.  58  Wis.  361 ;  Renier  ▼.  IhceUing- 
House  Ins.  Co.  74  Wis.  89. 

A  technical  seizure  unaccompanied  by  any 
change  of  actual  possession  or  increased  risk,. 
would  not  avoid  the  policy. 

Commonwealth  Ins.  Co.  v.  Berger.  42  Pa. 
285,  82  Am.  Dec.  504  ;  Smith  v.  Farmers  dt 
M.  Mut.  F.  Ins.  Co.  89  Pa.  287. 

The  Stanley  writ  was  traversed  and  dis- 
missed. This  adjudicated  that  there  was  no 
valid  legal  writ.  Lawful  on  the  face,  but  not 
de  faeto^  lawful.  The  provision  does  not  ap- 
ply to  a  wrongful  levy  made  upon  the  property 
as  that  of  another  person. 

Philadelphia  F.  d  L.  Ins.  Co.  v.  Mills,  44 
Pa.  241.  84  Am.  Dec.  437. 

A  distraint  warrant  upon  an  illegal  assess- 
ment, not  a  legal  process,  under  the  provision 
of  this  policy. 

BunklcY.  Citizens  Ins.  Co.  6  Fed.  Rep.  143. 

What  was  intended  by  the  parties  a  "valid 
legal  process?"  The  Judgment  of  some  Judi- 
cial tribunals. 

Miami  Ins.  Co.  y.  Stanhttpe,  Hamilton 
County  Dist.  Ot.  (Ohio)  10  Ina.  L.  J.  159 ;  1 
Wood,  Ina.  g  831. 

Ortost  f/.,  delivered  the  opinion  of  the 
court: 

On  the  14th  day  of  September,  1889,  the  ap- 
pellant company  issued  to  the  respondent  a 
policy  of  insurance  for  $2,500  on  his  cran- 
berries stored  in  his  frame  sliingle-roof 
warehouse,  and  in  boxes  piled  next  to  said 
warehouse  covered  with  canvas,  situated  in 
Waushara  county,  in  this  state.  The  policy 
provided  that  a  part  of  the  loss  should  be 
paid  to  one  W.  D.  Williams,  as  his  interest 
might  appear.  The  insured  property  was 
nearly  totally  destroyed  by  fire  on  the  19th 
day  of  the  same  month.  The  plaintiff  recov- 
ered a  judgment  for  $2,812.46  as  damages, 
besides  costs.  In  said  judgment  it  is  ordered 
that  $700  of  said  damages  be  paid  to  the  said 
Williams,  as  the  mortgagee  of  a  part  of  the 
property.  The  defendant  company  has  ap- 
pealed from  said  judgment.  In  said  policy 
of  insurance  there  is  the  following  conditioD 
of  forfeiture,  viz.  :  •*0r  if  any  change  takes 
place  in  the  title  or  possession  of  the  prop- 
erty, (except  in  case  of  succession  by  reason 
of  the  deat^  of  the  assured, )  whether 'by  sale, 
transfer,  conveyance,  legal  process,  or  judi- 
cial decree,  .  .  .  then  and  in  every  such 
case  this  policy  shall  be  void."  The  main 
defense  was  that  a  change  in  the  possession 
of  the  insured  property  took  place  by  le^al 
process  according  to  this  condition,  and  tnat 
thereby  the  policy  was  forfeited  and  became 
void.  On  the  said  14th  day  of  September, 
but  after  said  policy  was  delivered  and  in 
force,  one  Frank  W.  Stanley,  on  the  proper 
affidavit  and  bond,  procured  a  writ  of  attach- 
ment against  the  property  of  said  James 
Carey,  the  assured,  and  of  one  Richard  Carey, 
to  be  sued  out  of  the  circuit  court  of  Orecn 
Lake  county;  and  on  the  same  day  the  writ 
was  duly  served  by  a  deputy  sheriff,  by  at- 
taching and  seizing  nearly  all  of  said  in- 
sured property,  or  except  that  part  of  it 
which  had  been  conveyed  to  said  W.   D. 
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Williams,  ooDsisting  of  800  boxes  of  berries 
and  Uie  boxes  containing  them.  The  deputy 
sdierlff  made  return  on  said  writ  that  he  had 
levied  upon  and  seized  said  property  on  that 
day,  ftDd  that  he  delivered  to  each  of  said 
defendants  in  the  attachment  copies  of  said 
writ,  affidavit,  and  undertaking,  and  that 
before  he  could  make  a  full  inventory  and 
appraisement  of  said  property  taken  by  the 
writ,  all  of  it,  except  fourteen  boxes  of  cran- 
berries and  the  boxes  containing  them,  was 
destroyed  and  consumed  by  fire  on  the  19th 
day  of  September,  1889 ;  and  that  he  after- 
wards made  an  inventory  of  the  part  thereof 
not  so  destroyed,  and  had  the  same  duly 
appraised,  and  delivered  to  the  defendants 
therein  copies  of  such  inventory  and  appraise- 
ment. This  brings  us  to  the  main  Questions 
in  the  case.  The  learned  counsel  of  the  re- 
spondent contends  (1)  that  the  said  writ  of 
attachment  was  not  a  **  legal  process, "  men- 
tioned in  said  condition ;  (2)  that  a  change 
of  possession  of  the  property  did  not  take 
place  by  such  pretended  levy  of  the  attach- 
ment; (8)  that,  upon  the  company  having 
notice  of  such  change  of  possession,  it  should 
have  exercised  its  option  to  continue  the  pol- 
icy, or  to  declare  it  forfeited  and  void ;  (4) 
that  there  was  a  waiver  of  the  condition  and 
forfeiture  by  the  local  agent  of  the  company, 
who  negotiated  the  insurance. 

1.  Was  the  writ  of  attachment  process? 
The  statute  would  seem  to  settle  this  ques- 
tion beyond  dispute.     Rev.   Stat.,   ^  2421, 

Srovides  how  '^  process**  may  issue.  It  shall 
c  tested  in  the  name  of  the  judge,  signed 
by  the  clerk,  and  sealed  with  the  seal  of  the 
court.  Id.,  §  2591,  provides  that  the  clerk 
may  deliver  to  any  attorney  ** blank  process 
and  seals."  Id.,  §  2420,  provides  **that  cir- 
cuit courts  may  issue  writs  of  process  and 
commissions."  Id.  §725:  ''The  sheriff,  un- 
der sheriff,  and  deputy  may  execute  all  pro- 
cesses, writs,  precepts,  and  orders. "  Section 
2730 :  The  writ  of  attachment  is  issued  by 
the  clerk  at  request.  It  is  directed  to  the 
sheriff  by  the  state,  attested  in  the  name  of 
the  Judge,  and  sealed  by  the  seal  of  the  court ; 
and  before  executed  an  affidavit  must  be  made 
and  an  undertaking  given.  Section  2786: 
**The  officer  having  the  writ  of  attachment 
aha  11  execute  it  by  seizing  the  property  of 
the  defendant  to  satisfy  the  demand. "  This 
writ  has  all  the  requisites  of  any  writ  or 
process  named  in  the  statutes.  All  writs  are 
called  **  process"  in  the  statutes.  A  writ  is 
process,  and  process  is  a  writ,  interchange- 
ably. If  this  writ  of  attachment  is  not  pro- 
cess, then  we  have  no  process  in  this  state. 
This  writ  was  issued  strictly  according  to 
law,. and  has  all  the  requisites  of  a  process 
anywhere. 

2.  Bid  the  sheriff,  in  serving  the  writ, 
take  possession  of  the  prooertv,  or  did  he 
dispossess  the  insured?  (l)  The  sheriff  re- 
turns ''that  he  seized  the  property  on  the 
writ."  (2)  James  Carey,  tne  plaintiff,  tes- 
tified on  the  trial  *'that  he  tola  Tucker,  the 
agent,  that  Stanley  had  attached  their  berries, 
and  that  he  was  going  to  try  and  fix  it  up, 
and  pay  StanleyT"  (8)  The  plaintiff,  long 
after  the  fire  that  destroyed  the  property, 
traversed  the  affidavit  in  the  attachment  in 
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order  to  have  it  dismissed.  If  it  had  not  been 
fully  served,  it  could  do  no  barm.  (4)  The 
questions  and  answers  in  the  special  verdict 
on  the  traverse  assume  a  full  service  of  the 
writ  and  levy  on  the  property:  "First 
What  were  the  number  of  boxes  of  cranber* 
ries  levied  upon  under  the  writ  of  attach- 
ment? Answer.  1,668."  "Seventh.  What 
other  property  of  defendants  was  seized  un- 
der the  attachment,  and  destroyed  by  the 
fire?"  Answered  by  the  court.  "Eight.  The 
value  thereof  when  seized?"  "Tenth.  At  the 
time  of  the  seizure,  how  many  berries  re- 
mained unpicked?"  "Twelfth.  Were  the 
berries  that  remained  unpicked  lost  and  in- 
jured by  reason  of  such  levy  and  seizure  un- 
der said  writ  of  attachment?"  (5)  The  spe- 
cial verdict  in  this  case  finds  thai  a  levy  of 
the  attachment  had  been  made.  The  first 
question  is :  "On  the  Monday  next  after  the 
levy  under  the  Stanley  attachment,  did  A« 
L.  Tucker,  the  local  agent  of  the  defendant, 
at  Berlin,  Wis.,  have  knowledge  that  the 
levy  proved  under  the  Stanley  attachment 
had  been  made?"  Answered  by  the  court, 
"  Tes. "  This  question  assumes  that  the  levy 
had  been  proved.  The  second  question  is: 
Did  such  local  agent,  on  said  Monday  after 
the  levy  under  said  Stanley  attachment,  and 
after  he  had  knowledge  of  such  levy,  a^ree 
with  the  plaintiff  that  the  defendant's  policy 
should  remain  in  force  upon  the  property 
insured?"  Answer,  "Yes."  There  is  not 
only  a  specific  finding  of  the  fact  that  a  levy 
haa  been  made,  but  the  finding  that  the  com- 
pany waived  the  forfeiture  is  based  upon 
such  fact.  The  statute  requires  the  ofifcer 
having  the  writ  of  attachment  to  seize  the 
property  of  the  defendant,  and  the  officer  re- 
turns that  he  did  seize  the  property ;  and  the 
fact  that  he  levied  upon  the  property,  or 
seized  it,  is  found  by  the  ]ury  and  by  the 
court,  and  is  a  conclusive  matter  of  record, 
and  really  not  open  for  argument.  D.  C. 
Evans,  the  deputy  sheriff  who  served  the 
writ,  testified  on  the  trial  that  "he  made  a 
levy  by  taking  possession  of  the  berries, 
and  continued  in  possession  until  they  were 
burned. "  It  may  be  said  that  there  may  be 
evidence  of  record  that  the  officer  seized  or 
levied  on  the  property,  but  that  that  is  no 
proof  that  he  took  exclusive  possession  of 
the  berries.  The  legal  definition  of  the  word 
"seizure"  is:  "Tne  taking  possession  of 
the  property  by  an  officer. "  "They  are  seized 
when  the  goods  are  within  the  power  of  thf 
officer."  Bouvier,  Law  Diet,  title  Sevmre, 
And  so  the  legal  definition  of  "levy"  is: 
"To  have  the  property  within  the  power  and 
control  of  the  officer ;"  and  the  first  definition 
is  "seizure."  Id.,  title  Levp,  "When  an 
officer  seizes  and  possesses  himself  of  chattels 
under  a  writ,  in  such  manner  as  to  enable 
him  to  maintain  trespass  or  replevin  against 
a  wrongful  taker  thereof, "  (Buckwheat  v.  St. 
Croix  Lumber  Co.,  75  Wis.  194),  then  it  is  a 
sufficient  levy  and  service  of  the  writ.  There 
can  be  no  doubt  that  the  officer  here  stood 
precisely  in  that  relation  to  the  property. 
There  can  be  no  question  but  that  Evans,  the 
deputy  sheriff,  took  exclusive  possession  of 
the  property  under  the  writ,  and  that  a  change 
of  the  possession  of  the  property  took  place 
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"by  leflral  process,*  in  the  langaase  of  the 
condition. 

8.  Ought  the  company  to  have  declared  the 
policy  void  or  continued  it  on  notice  of  the 
breach  of  this  condition?  This  was  the 
ground  on  which  the  circuit  court  refused  to 
grant  a  new  trial  in  this  case.  This  condi- 
tion is  clear,  explicit,  positive,  and  of  but 
one  possible  meaning.  If  any  such  change 
in  the  possession  of  the  property  takes  place, 
''this  policy  shall  be  void," — that  is,  ip^o 
facto  void.  It  is  void  when  or  as  soon  as  this 
takes  place,  and  is  no  longer  a  policy  of  in- 
surance. There  is  no  room  for  construction 
here.  The  learned  judge  bases  his  decision 
of  that  question  on  the  case  of  Wakefield  ▼. 
Ori^t  Iiu.  Co,,  50  Wis.  532.  It  will  be  seen 
that  that  case  has  no  possible  application  to 
this.    The  condition  in  that  case  la :    **  If  the 

f  remises  insured  shall  at  any  time  during  the 
ife  of  this  policy  become  vacant  by  the  re- 
moval of  the  owner  or  occupant,  without  im- 
mediate notice  to  the  company  and  indorse- 
ment made  on  the  policy,  this  instrument 
shall  be  void  and  of  no  effect."  The  circuit 
court  held  that  this  language  conveyed  a 
doubtful  meaning,  and  was  subject  to  con- 
struction ;  and  that  it  meant,  when  the  prem- 
ises bcK^ime  vacant  without  notice  to  the 
company,  the  policy  became  void,  subject, 
however,  to  the  action  of  the  company.  The 
companjr  must  indorse  on  the  policy  either 
the  forfeiture  of  the  policy  on  account  of  such 
vacancy,  or  its  consent  to  its  continuance. 
When  the  insured  has  gi^en  notice  of  the 
vacancy,  as  in  that  case,  he  has  done  all  he 
can  do  or  is  required  to  do.  Then  the  com- 
pany must  act,  and  make  the  indorsement  on 
the  policy  of  the  forfeiture  or  continuance 
of  the  policy.  The  company  must  notify  the 
insured  what  action  it  intends  to  take.  The 
company  did  not  do  this,  and  therefore  there 
was  no  forfeiture.  This  view  was  adopted 
by  this  court,  and  such  a  construction  of  tbo 
condition  was  approved.  Keeping  in  view 
the  principle  that  a  forfeiture  is  not  favored, 
and  should  not  be  declared  unless  compelled 
bj  the  clear  and  positive  terms  of  the  condi  • 
tion,  we  are  yet  compelled  to  hold  that  this 
condition  cannot  possibly  mean  anything 
different  from  what  its  language  clearly  im- 
ports, and  that  there  is  no  chance  for  a  more 
favorable  construction  on  behalf  of  the  as- 
sured. 

4.  Was  such  forfeiture  waived  by  the  local 
agent  of  the  company  who  negotiated  the 
insurance,  or  could  it  be  waived  by  him? 
The  local  agent.  Tucker,  had  very  early 
knowledge  of  the  levy  of  the  attachment,  and 
after  such  knowledge,  according  to  the  tes- 
timony of  the  plaintiff,  consented  to  a  con- 
tinuance of  the  policy,  and  the  jury  so  found 
in  their  special  verdict.  This  brings  us  to 
consider  the  following  stipulation  or  cove- 
nant of  the  policy :  ^And  it  is  further  ex- 
pressly covenanted  by  the  parties  hereto  that 
no  officer,  agent,  or  representative  of  the 
company  shall  be  held  to  have  waived  any 
of  the  terms  and  conditions  of  this  policy, 
unless  such  waiver  shall  be  indorsed  hereon 
in  writinif.  **  The  evidence  of  such  pretended 
waiver  was  oral.  It  was  objected  to  by  the 
learned  counsel  of  the  appp'  lant  on  that  ac- 
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count,   and  the  objection  overruled.     Thi» 
we  must  hold  was  error.     We  know  of  no* 
good  reason,  and  are  aware  of  no  authority 
by  the  decisions  of  this  court,  that  should 
cause   us  to  declare  the  above  covenant  or 
stipulation  void.     It  is  a  plain  and  explicit 
stipulation  of  the  contract  upon  which  the- 
minds  of  the  parties  met,  and  is  as  binding 
on  the  assured  as  any  stipulation  in  the  pol- 
icy.     When   the   assured   sought   to   have- 
Tucker,  the  local  agent,  waive  uie  forfeiture- 
which  he  virtually  admitted  had  taken  place- 
by  a  change  of  possession  of  the  property 
insured  by  le^al  process,  he  knew  Uiat  by 
the  terms  of  his  policy  he  had  no  power  or 
authority  to  waive  it,  unless  it  was  indorsed 
on  the  policy  in  writing.     This  provision 
was  a  clear  restriction  and  limitation  of  his. 
power.     It  was  his  own  fault  that  he  failed 
or  omitted  to  have  such  waiver  so  indorsed. 
The  courts  cannot  relieve  a  party  from  the- 
le^al  consequences  of  such  an  omission  to* 
abide  by  the  plain  stipulations  of  his  con- 
tract, or  make  a  new  contract  for  him  differ- 
ent from  the  one  made  by  himself.     But  this- 
question  has  already  been  decided  by  this- 
court  in  recent  cases.     In  Knudton  v.  Belda 
F.  Ins.  Co.  75  Wis.  198,  the  stipulation  of 
the  policy  was  that  ** agents  have  no  author- 
ity to  make  any  verbal  agreement  whatsoever, 
for  or  on  behalf  of  this  company ;  and  this- 
company  will  not  be  liable  for  any  agreement 
except  such  as  shall  be  indorsed,  signed,  and 
dated  in  writing  on  this  policy. "    The  pre- 
tended waiver  by  the  local  agent  was  of  the 
proofs  of  loss  in  verbal  conversation.    It  waa- 
held  that  the  agent  had  no  power  to  waive 
conditions  in  the  policy  in  that  way,  or  not 
indorsed  on  the  policy ;  and  therefore  such 
testimony  was  improper,  and  should  have- 
been  excluded.    The  chief  justice,  who  wrote- 
the  opinion,  cites  HanktM  v.  Bockford  Iru. 
Co.,  70  Wis.  1.     The  stipulation  in  the  pol- 
icy  in  that  case  was :    *'Ko  local  agent  cani 
in  any  manner  waive  any  condition  of  this, 
policy."    The  agent  had  consented  that  the- 
assured  might  put  a  mortgage  on  the  prop- 
erty.   Mr.  jusiicB  Cassoday  said  in  the  opin- 
ion :    **  It  has  been  frequently  held  by  this, 
and  other  courts,  in  effect,  that,  when  a  per- 
son was  authorized  by  an  insurance  company 
to  make  a  contract  of  insurance,  he  thereby 
had  implied  authority  in  doing  so  to  waive- 
stipulations  as  to  the  conditions  of  the  prop- 
erty, or  other  facts  then  existing,  and,  it  may 
be,    as   to   subsequent   conditions,    if   such- 
waiver  is  made  at  the  time  of  effecting  the- 
insurance.     But  those  cases  have  no  bearing* 
upon  the  question  here  presented.     The  con- 
tract of  insurance  was  completed  in  all   ita 
terms,  and  binding  upon  both  parties.     The 
plaintiff  accepted  it  with  all  its  conditiona 
and  limitations.    In  the  absence  of  any  fraud 
or  mistake  he  was,  on  general  principles, 
conclusively  presumed  to  know  its  condi- 
tions. "    I  may  say,  further,  that,  if  the  agent 
had  knowledge  of  certain  conditions  of  the 
property  when  the  contract  was  being  made, 
such  knowledge  entered  into  and  became  a. 
part  of  the  contract,  and  modified  it  to  that 
extent;  but  if  such  conditions,  or  a  knowl- 
edge of  them,  occur  subsequently,  his  power 
to  waive  them,  or  to  change  the  contract  ia 
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any  respect,  is  governed  strictly  by  Uie  pro- 
Tisioos  of  the  contract.  If  he  can  waive  any 
condition,  he  must  do  so  only  in  the  manner 
provided  by  the  contract.  In  that  case  the 
attempted  waiver  was  held  a  nullity.  There 
is  no  difference  in  principle  between  that 
case  and  this.  Numerous  cases  in  other 
courts  are  cited  In  the  opinion  to  sustain  this 
doctrine,  which  need  not  be  recited  in  this 
opinion.  The  learned  counsel  of  the  re- 
spondent, with  considerable  plausibility, 
contends  that  the  agent  in  the  above  case  was 
prohibited  from  waiving  any  of  the  condi- 
tions in  the  policy,  while  here  the  agent  is 
permitted  to  waive  in  writing,  indorsed  on 
the  policy.  But  the  stipulation  here  is  both 
prohibitory  and  permissive.  It  in  effect  pro- 
hibits any  agent  from  waiving  any  of  the 
terms  and  conditions  of  the  policy,  unless  in 
writing,  indorsed  on  the  policy,  and  permits 
the  agent  to  do  so  in  that  way  only.  But  in 
Knudmm^.  HMa  F.  Ins.  Co,.,  supra,  the  pro- 
vision is  nearly  the  same  as  in  this  case,  and 
is  both  prohibitory  and  permissive,  and  yet 
no  such  distinction  is  made.  Cases  in  this 
court  are  cited  by  the  learned  counsel  as  be- 
ing adverse  to  such  a  doctrine,  such  as  Iteni&r 
▼.  DioeUing  House  Ins,  Oo,,  74  Wis.  89.  In 
that  case  the  agent  knew  of  the  mortgage  on 
the  property  when  he  issued  the  policy,  and, 
as  said  above  in  relation  to  such  cases,  he  had 
the  power  to  waive  the  condition.  In  Ckins 
y.  8t,  Fttid  F.  d  M,  Ins.  Co.,  48  Wis.  108, 
28  Am.  Hep.  686,  the  agent  knew  that  the 
house  was  unoccupied  before  it  was  burned. 
This  knowledge  of  the  agent  was  held  to  be 
that  of  the  company,  and  the  company  after- 
wards required  further  proofs  of  loss  at  con- 
siderable expense  to  the  insured,  and  that 
waived  the  condition.  These  cases,  together 
with  others  cited  as  being  adverse  to  this 
doctrine,  are  materially  different  and  inap- 
plicable. We  must  therefore  hold  that  the 
provision  of  the  policy  was  binding  on  the 
assured,  and  that  the  agent  neither  did  nor 
could  waive  it  or  the  forfeiture  of  the  policy 
under  it,  verbally  or  by  parol,  and  that  the 
pretended  waiver  by  the  agent  was  a  nullity. 
There  are  three  suDordinate  questions  raised 
by  the  learned  counsel  of  the  respondent  to 
be  considered.  First.  The  possession  of  all 
the  insured  property  was  not  chanf^ed  or  taken 
away  from  the  insured  by  the  writ  of  attach- 
ment or  "by  legal  process."    Seven  hundred 


dollars'  worth  of  the  insured  cranberries 
covered  by  the  mortgage  of  W.  D.  Williams 
were  not  taken  by  tne  writ.  The  property 
insured  was  indivisible  and  an  entirety,  so 
far  as  the  risk  was  concerned.  This  condi- 
tion, that  the  possession  shall  not  be  changed, 
was  inserted  in  the  policy  to  secure  proper 
care  of  the  property  and  protection  from  fire. 
The  company  knew  the  assured,  and  were 
willinfip  to  trust  its  possession  to  him,  but 
not  willing  to  trust  it  to  unknown  strangers 
and  their  questionable  care.  The  possession 
of  a  large  portion  of  the  property  by  others 
would  equally  endanger  the  whole,  and  ex- 
pose it  to  loss.  This  question,  however,  is 
decided  in  a  similar  case  on  this  calendar,, 
of  Burr  v.  German  Ins,  Co.*  and  the  question^ 
treated  in  the  opinion  of  Mr,  Justice  Cassoda^ 
by  reference  to  previous  cases  in  this  court. 
It  is  therefore  held  that  it  made  no  difference 
whether  the  possession  of  all  the  property 
was  changed  or  not,  if  the  possession  of  a 
large  or  considerable  portion  of  it  had  been 
so  changed.  Second.  That  it  was  not  in- 
tended that  such  an  involuntary  change  of 
possession  by  a  writ  or  process  should  forfeit 
the  policy,  but  it  must  be  by  some  act  of 
omission  or  commission  of  the  assured,  or 
by  a  process  by  his  order  or  under  his  con- 
trol. It  is  held  that,  when  an  attachment  is 
issued  against  a  fraudulent  debtor,  he  suffers 
it  to  issue,  and  is  responsible  for  it,  because 
he  could  have  prevented  it  by  paying  the 
debt  when  due,  and  by  not  committing  the 
fraud  which  is  the  ground  or  cause  of  it. 
But  the  company  had  the  undoubted  right  to 
make  such  an  event,  voluntary  or  involun- 
tary, endangering  the  property  or  increasing 
the  risk,  a  condition  of  forfeiture.  The  in- 
sured voluntarily  consented  to  the  condition, 
and  he  cannot  complain.  Third.  Long  after 
the  fire  the  attachment  was  d  issol  ved.  It  was 
held  on  a  traverse  of  the  afi^davit  that  the 
writ  never  ought  to  have  issued,  and  that 
there  was  no  f;Tound  for  it.  Does  sudi  fact 
make  the  writ  any  less  a  **  legal  process* 
when  served?  It  was  a  legal  process  when 
issued.  It  was  issued  by  the  authority  of 
and  according  to  law.  It  was  based  on  a 
sufficient  affidavit.  The  dismissal  of  the  at- 
tachment on  the  trial  of  the  traverse  did  not 
make  the  writ  void  when  it  issued.  It  was 
a  protection  to  the  officer  and  a  valid  pro- 
cess.   It  did  not  issue  on  the  truth  of  the 


<Tbe  material  part  of  that  opiQlon  is  as'foUows: 
The  question  reours  whether  the  policy  was 
thereby  rendered  inoperative  and  void  as  to  the 
properly  thereby  insured,  and  not  so  levied  upon 
nor  seized  by  the  sheriff.  In  Loomls  v.  Rockford 
Io&  Co.,  77  wis.  87,  8  L.  B.  A.  834;  and  Id.,  81  Wis. 
968,  three  bulldlnRB  and  oertain  personal  property, 
situated  on  three  different  farms,  were  Insured, 
each  for  a  separate  amount,  by  a  policy  Btatlngr  the 
premium  as  a  gross  sum;  and  It  was  held  that  the 
contract  was dlxlsible,  and  that  the  sale  of  one  of 
the  buUdioflrs  in  violation  of  a  stipulation  affainst 
chtuaging  the  title  of  the  injured  property  without 
the  consent  of  the  Insurer,  did  not  avoid  the  policy 
as  to  the  other  property,  situated  several  miles 
from  the  buildiuK  sold,  in  that  case  the  present 
chief  Justice  discusses  the  queetiond  of  divisibitity 
and  Indivisibility  of  such  contracts  at  length,  and 
upon  authority  and  reason:  and  there  is  no  pur- 
pose here  of  renewing:  the  discussion.  In  so  dedd- 
ioir,  the  court  expressly  adhered  to  the  former 
adjudications  of  this  court  there  cited.  In  each  of 
thoee  cases  the  property  consisted  of  buildings  and 

SO  L.R.  A. 


personal  property  contained  therein,  with  the  risk 
difitrlbuted  to  the  different  items  covered  by  the 
policy,  and  it  was  held  that  the  contract  of  insur- 
anoe,  as  to  each  buildinfir  and  personal  property 
therein,  was  indivisible.  Sobumltsch  v.  American 
Ins.  Co.  48  Wis.  26;  Hinman  v.  Hartford  F.  Ins.  Co. 
86  Wis.  160. 

In  the  case  at  bar  the  property  covered  by  the 
policy  was  all  personal,  and  situated  in  the  same 
warehouse.  The  premium  paid  was  a  ^oss  sunu 
The  provision  avoiding  the  policy  in  case  of  sucb 
levy,  seizure,  or  chantre  of  possesion  was  desitmed 
to  protect  the  oompanv  against  any  mcrease  of 
risk  by  virtue  of  such  levy,  seizure,  or  change  of 
possession.  The  property  insured  being  so  situ- 
ated that  any  increase  in  the  risk,  as  to  any  portion 
thereof,  necessarily  increased  the  risk  as  to  the 
whole,  it  is  very  obvious  that  the  whole  risk  was  a 
unit,  and  the  contract  of  insurance  an  entire,  in- 
divlslbie  contract.  It  follows  that  the  avoidance 
of  the  policy  by  virtue  of  the  levy,  seizure,  and 
change  of  possession  went  to  the  whole  contract^ 
I  and  rendered  it  wholly  inoperative  and  void.    [Ed.| 
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affidavit,  although  it  was  dismissed  on  its 
falsity.  The  law  presumed  the  affldayit  to 
be  true,  and  authorized  the  writ.  It  was 
'  a  legal  process  when  it  was  served,  and 
changed  the  possession  of  the  property.  That 
was  sufficient.  The  possession  of  the  prop- 
erty was  changed  by  it  at  the  time  lawfully, 
and  it  put  the  officer  in  possession  of  it  law- 
fully. It  was  this  change  of  the  possession 
that  enhanced  the  risk  and  avoided  the  pol- 
icy. I  have  thus  disposed  of  all  the  conten- 
tions of  the  distinguished  counsel  of  the 
respondent.  I  have  cited  but  few  of  the 
authorities  found  in  the  able  brief  of  the 
learned  counsel  of  the  appellant.  They  will 
be  in  the  case  for  reference.    Our  own  adju- 


dicated cases  seemed  to  be  sufficient  on  every 
question,  and,  when  they  are  so,  I  seldom 
go  abroad  for  authority.  The  case  was  very 
ably  presented  by  the  learned  counsel  on  both 
sides.  The  exceptions  are  not  specially  con- 
sidered. The  main  questions  upon  which 
the  case  depends  only  have  been  considered. 
The  defendant  company  proved  a  good  de- 
fense to  the  action,  and  the  court  should 
have  rejected  the  testimony  tending  to  show 
a  waiver  of  the  condition  of  forfeiture,  he- 
cause  such  waiver  was  not  indorsed  on  the 
policy  in  writing.  The  defendant  was  en- 
titled to  a  judgment  in  its  favor. 

Ths  judgment  of  the  Circuit  Court  is  retersed 
and  the  cause  remanded  for  a  new  trial. 


RHODE  ISLA.ND  SUPREME  COURT. 


Jose  PAULINO  et  aL 

f). 

PORTUGUESE  BENEFICIAL  ASSOCIA- 
TION,  of  Rhode  Island,  et  al. 

(18  B. I.—.) 

1.  The  nile*that  the  franehlae  of  a  eor- 
poration  eaimot  be  annulled  at  the 
•nit  of  priTate  persona  applies  to  defeat 
a  suit  by  members  of  a  voluntary  asBociation  who 
«Ialm  that  the  oorporatora  named  In  a  charter 
were  merely  their  agents  and  seek  to  oompel 
tbem  CO  deliver  the  charter  to  them  and  to  re- 
strain the  corporators  named  in  the  charter  from 
acting  under  It  slnoe  the  complainants  would 
have  no  authority  to  organize  ot  act  under  such 
charter. 

S*  The  ri^ht  of  a  corporation  to  use  its 
name  oonferred  npon  it  by  the  act  of 
inoorporatlon»  being  as  much  a  part  of  its 
franchise  as  any  other  privilege  granted,  cannot 
be  annulled  at  the  suit  of  a  private  person  but 
can  be  taken  away  only  by  another  act  of  the 
legislature,  or  at  the  suit  of  the  state^ 

(January  28, 1888.) 

SUIT  to  en]oin  defendants  from  actinia  under 
a  charter  which  they  were  alleged  to  have 
obtained  at  the  request  and  for  the  benefit  of 
complainants.    On  demurrer  to  the  bill.    J^- 
fnurrer  sustained. 
The  facts  are  stated  in  the  opinion. 
Mr.  .George  J.  West  for  complainants. 
Messrs,  Augustus  S.  Miller  and  Arthur 
li*  Brown  for  respondents. 

Matteson,  Ch,  J,,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  by  a  number  of  persons,  or- 
l^anized  as  a  voluntary  association  under  the 
name  of  the  "  Associacao  Portugueza  de  Ben- 
eficencia  de  Rhode  Island, "  (Portuguese  Ben- 
eficial Association  of  Rhode  Island,)  against 
the  Portuguese  Beneficial  Association  of 
Rhode  Island,  a  corporation,  and  against 
•certain  persons  who  are  styled  in  the  bill  its 

NOTB.— As  to  contested  rights  in  names  of  cor- 
porations,  see  also  International  Trust  Co.  v.  Inter- 
national Loan  &  T.  Ck>.  10  L.  R.  A.  758. 163  Mass.  271, 
and  Illinois  Watch  Case  Co.  v.  Pearson  (lU.)  Itt  I. 
B.  A««e8. 


pretended  president,  treasurer,  and  secretary. 
The  bill  sets  forth,  among  other  allegations, 
the  organization  of  the  complainants  and 
others  under  a  constitution  as  a  voluntary  as- 
sociation ;  that  a  committee  was  appointed  to 
procure  a  charter  for  the  association ;  that 
this  committee,  which  included  the  respond- 
ents, other  than  the  corporation,  applied 
to  the  general  assembly  for,  and  procured, 
an  act  of  incorporation,  the  names  of  the  cor- 
porators being  recited;  that  the  money  to 
procure  the  act  of  incorporation  was  fur- 
nished by  the  complainants  to  the  committee 
for  that  purpose,  and  no  other ;  that  the  cor- 
porators named,  conspirine  to  overthrow  and 
subvert  the  beneficial  association,  "refused  to 
deliver  the  charter,  to  said  association,  and 
secretly  and  fraudulently  organized  under 
said  charter,  aud  fraudulently  claimed  the 
property  of  the  voluntary  association,  and 
pretended  that  said  corporation  is  the  only 
true  and  original  society."  The  bill  avers 
that  the  charter  is  the  property  of  the  com- 
plainants; that  the  corporators  were  their 
agents,  duly  authorized  to  obtain  it  for  the 
voluntary  association  ;  and  that  the  respond- 
ent corporation  exists  in  fraud  of  their  rights, 
as  a  body  distinct,  independent,  and  hostile. 
The  bill  prays  that  the  olficers  of  the  corpo- 
ration, its  agents  and  servants,  be  perpetu- 
ally enjoined  and  restrained  from  doing  or 
transacting  any  business,  or  ejcercising  any 
franchise,  right,  or  privilege,  under  or  by 
virtue  of  the  charter,  or  from  using  the  name 
of  "The  Portuguese  Beneficial  Association" 
in  its  business,  doings,  acts,  and  transac- 
tions, or  on  its  seals,  signs,  banners,  flags, 
and  advertisiiments,  andlihat  it  may  be  or- 
dered and  directed  to  deliver  to  the  said  vol- 
untary association  said  charter,  and  such 
property  as  may  be  in  its  possession,  belong- 
ing to  said  association :  that  the  officers  may 
be  enjoined  from  acting  as  such,  or  holding 
themselves  out  as  such,  or  from  holding  any 
ofiice  in  the  corporation,  and  may  be  oraered 
and  directed  to  deliver  to  the  complainants 
said  charter,  and  such  other  property  belong- 
ing to  the  complainants  as  may  be  in  tlieir 
possession;  and  for  general  relief. 

It  will  be  observed  from  the  foregoing  out- 
line that  the  bill  is,  in  effect,  a  bill  to  annul 
the  charter  granted,  inasmudi  as  it  seelkS  to 


Pabibr  y.  Willtams. 
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enjoin  tbe  respondents,  who  are  the  offloers 
of  the  corporation,  from  acting  under  the 
<!barter,  and  to  compel  them  to  deliver  it  to 
the  complainants,  who  would  have  no  au- 
thority to  organize  or  act  under  it,  since  they 
ture  not  nam^  in  it  as  corporators. 

The  respondents  have  demurred  to  the  bill, 
and  assign  as  the  first  ground  of  demurrer 
that  the  court  has  no  Jurisdiction  in  this 
Dioceeding  to  grant  the  relief  sought,  because 
it  appears  on  the  face  of  the  bill  that  the 
fraDchise  of  being  a  corporation  was  conferred 
on  the  respondents  by  law,  and  that,  having 
become  a  legal  corporation,  the  franchise, 
by  the  general  principles  of  law  cannot  be 
avoided,  annulled,  revoked,  or  forfeited  at 
the  suit  of  private  persons,  but  only  by  the 
legislature,  or  at  the  suit  of  the  state,  or  of 
the  attorney- general  representing  the  state. 
We  think  that  the  point  is  well  taken.  It 
vaa  80  held  in  Bice  v.  National  Bank  of  the 
Ctmmonwealth,  126  Mass.  800,  804.  And  see, 
also,  Folffer  ▼.  Columbian  Jm.  Co.  99  Mass. 
267,  96  Am.  Dec.  747 ;  Com,  ▼.  Union  F,  A 
M,  Ine,  Co,  5  Mass.  280,  4  Am.  Dec.  50 ; 
Qoddwrd  ▼.  Smiihett,  8  Gray,  116,  124 ;  Mor- 
awetz,  Priv.  Corp.  §§  1018-1016.  1022,  1040. 

Nor  do  we  think  the  bill  can  be  maintained 
as  a  bill  to  enjoin  the  use  of  the  name  of  the 
corporation.  The  act  of  incorporation  has 
fixed  the  name  which  the  corporation  is  to 
bear,  and  its  right  to  use  that  name  is  part 
of  its  franchise,  conferred  on  it  by  law, 
which  can  no  more  be  annulled  at  the  suit 
of  private  persons  than  can  its  franchise  to 
be  a  corporation.  '  Boston  Btibber  Shoe  Co,  v. 
Boston  Bubber  Co,  149  Mass.  486.  Indeed,  it 
may  well  be  considered  that  the  enjoining 
of  the  use  of  the  name  of  the  corporation, 
given  to  it  by  its  charter,  would  practically 
annul  its  charter,  since  the  only  name  it  has 
authority  to  use  is  the  one  given  by  its 
charter.  The  cases  cited  by  complainants  in 
support  of  the  bill,  on  this  ground,  are  not 
in  point  McOlynn  ▼.  Post,  21  Abb.  N.  C. 
97,  was  a  suit  by  a  voluntary  association 
composed  of  more  than  seven  members,  and 
which  therefore,  by  a  statute,  had  the  right 
to  sue  in  its  ovm  name,  to  enjoin  a  part  of 
its  members  from  becoming  incorporated, 
under  the  general  laws  of  incorporation  of 
New  York,  as  a  society  under  the  name  of 
the  association.  It  was  held  that  the  injunc- 
tion should  be  granted.  BUiek  Babbit  Asso. 
V.  Mundof/t  21  Abb.  N.  G.  99,  was  the  re- 
verse of  tiie  present  case.  The  dissatisfied 
members  of  a  voluntary  association  incorpo- 
rated themselves  under  the  general  laws  of 
Incorporation  of  New  York,  and  attempted  to 
deprive  the  voluntary  association  of  the  right 


to  use  its  name.  The  injunction  was  denied. 
State  V.  MeGrathf  92  Mo.  355,  was  an  appli- 
cation for  a  writ  of  mandamus  to  compel  the 
secretary  of  state  to  issue  a  certificate  of  in- 
corporation. The  company  asking  for  in- 
corporation had  adopted  the  name  of  *'The 
Kansas  City  Real  Estate  Exchange. "  There 
was  already  existing  in  the  same  city  a  duly 
incorporated  company  engaged  in  the  same 
business,  under  the  name  of  the  **  Kansas  City 
Real  Estate  and  Stock  Exchange.  **  It  was 
held  that  the  names  were  substantially  the 
same ;  the  secretary  must  exercise  his  discre- 
tion in  determining  whether  the  company 
applying  for  a  certificate  has  adopted  a  name 
which  is  the  same  as,  or  an  imitation  of,  that 
of  an  existing  corporation,  such  adoption 
being  prohibited  bv  sections  762.  926,  of  the 
Revised  Statutes  of  Missouri ;  and  that  man- 
damus would  not  be  granted  to  compel  him 
to  issue  a  certificate  until  it  appared  that 
the  law  had  been  complied  with  by  the  com- 
pany asking  incorporation,  in  the  adoption  of 
its  name.  Celluloid  3ffg.  Co.  v.  CeUonite  Mjg. 
Co,,  82  Fed.  Kep.  94,  was  a  bill  to  protect 
the  name  of  the  complainant  on  the  ground 
that  it  was  a  trade  name,  and  that  the  name 
of  the  defendant  had  been  adopted  with  a 
view  to  deceive  the  public  and  to  deprive 
the  complainant  of  its  business.  An  injunc- 
tion was  withheld  at  the  preliminary  hear- 
inf,  but  leave  was  ffrantea  to  renew  the  ap- 
plication,  without  further  argument,  at  the 
hearing  on  the  b'ill.  At  the  hearing  on  the 
bill  the  respondent  made  no  further  defense* 
and  the  injunction  was  granted. 

It  may  be  that,  when  there  are  no  statutory 
provisions  as  to  the  choice  of  names,  the  par- 
ties organizing  a  corporation  under  general 
laws  choose  a  name  at  their  peril,  and  that, 
if  they  take  a  name  so  like  that  of  an  exist- 
ing corporation  as  to  be  misleading,  and 
thereby  to  injure  its  business,  they  may  be 
enjoined,  if  there  is  no  language  in  the  stat- 
ute to  the  contrary.  American  Order  of  Scott* 
ish  Clans  v.  MerriU,  151  Mass.  558,  8  L.  R. 
A.  820:  Holmes,  B,  4b  H,  v.  Holmes,  B,  &  A. 
Mfg,  Co.  87  Conn.  278,  9  Am.  Rep.  824; 
Newby  V.  Oregon  Cent,  B,  Co.  Deady,  609; 
CeUuloid  Mfg,  Co,  v.  CeUonite  2ifg,  Co,  82 
Fed.  Rep.  94. 

But  in  the  case  at  bar  the  name  of  the  re- 
spondent corporation  was  given  to  it  by  the 
act  of  incorporation,  and  the  right  to  use  it 
is  as  much  a  part  of  the  franchise  as  any 
other  privilege  granted.  Beinff  conferred  by 
law,  it  can  be  taken  away  only  by  another 
act  of  the  legislature  or  at  the  suit  of  the 
state. 

Demurrer  sustained. 


IOWA  SUPRE^IE  COURT. 


Elmer  PARISH,  by  His  Next  Friend,  Appt, 

M.  A.  WILLIAMS. 
'Tbe   nefl^Ii^penee  of   a  blaoksmith  in 


workings  at  his  anvil  in  an  open  door 
and  only  six  feet  from  the  sidewalk. 

with  the  bom  ot  the  anvil  towards  tbe  door,  as 
a  result  of  whlcb  a  spawl  or  scale  from  bis 
hammer  struok  a  passer-by  In  tbe  eye  destroyioff 


Kozi.— New  fllustratlODS  of  alleged  negUgenoe  I  time  arlsinK  and  one  of  them  Is  above  presented, 
-even  in  common  and  oustomary  acts  are  all  the  I  The  only  rule  to  be  deduced  from  such  cases 

^  L.  R.  A.  18 
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Iowa  Supbbiob  Court. 


It,  Is  a  question  for  the  Jury,  where  the  evidenoe 
is  oonfllotiog. 

(Hay  18, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for -Guthrie  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
JSeveraed. 

Statement  bv  Gkran^er*  J,: 

Defendant  Is  the  owner  of  a  blacksmith 
shop  in  the  town  of  Stuart,  in  Quthrie  county. 
The  shop  is  located  close  to  tbe  sidewalk, 
on  the  south  side  of  Nassau  street.  An  anvil 
used  by  the  defendant  stands  six  feet  from 
the  sidewalk  in  the  shop,  with  tbe  horn  of 
the  anvil  towards  the  door.  The  door  lead- 
ing from  the  sidewalk  into  the  shop  is  about 
six  feet  wide,  and  the  anvil  stands  nearly 
opposite  .to  the  west  side  of  the  door.  On  the 
13th  day  of  August,  1890,  the  defendant  was 
working  at  the  anvil,  with  the  door  of  the 
shop  open.  The  plaintiff,  who  appears  by 
his  next /riend,  was  passing  along  the  walk, 
and  when  opposite  to  the  door  of  the  shop  he 
was  struck  m  the  eye  by  a  spawl  from  the 
defendant'^  hammer,  because  of  which,  after 
much  suffering,  and  considerable  treatment 
to  preserve  it,  the  eye  was  removed.  This 
action  is  for  resulting  damage,  under  a  plea 
of  negligence.  The  answei^ Is  a  denial.  At 
the  Close  of  plaintiff's  testimony  the  court, 
on  motion  of  the  defendant,  directed  a  verdict 
in  his  favor,  and  from  a  Judgment  thereon 
the  .plaintiff  appealed. 

•• 

'Messn.  John  A.  MeCall  and  Sayles  A 
Hinkson,  for  appellant: 

A  man  has  no  right  to  use  his  land  adjoining 
a  highway  so  as  to  injuriously  affect  those  who 
are  using  the  highway  rightfully  for  travel. 
A  traveler  upon  the  highway  has  a  right  to  use 
tbe  street  for  tbe  purpose  of  travel,  so  far  as 
the  adjoining  owner  is  concerned,  as  if  he  was 
the  owner  .in  fee  simple  of  the  street  itself. 

Smethunt  v.  Independent  Gong,  Church 
Proprs.2L,  R.  A.  695,  148  Mass.  2eS;Whitney 
V.  Bartholomew,  21  Conn.  216. 

A  traveler  in  the  use  of  tbe  highway  is  as 
much  entitled  to  protection  as  if  he  were  the 
owner  in  fee  simple;  and  as  a  formal  proposi- 
tion, it  is  true  that  any  act  of  an  individual, 
though  performed  on  bis  own  soil,  if  it  de- 
tracts from  the  safety  of  travelers,  is  a  nuis- 
ance. 

Ray,  Negligence  of  Imposed  Duties,  181; 
DygeH  v.  Schenek,  28  Wend.  447,  85  Am.  Dec. 
575;  Shipley  v.  Fifty  AssodaUs,  lOl  Mass.  251, 
8  Am.  Rep.  846,  106  Mass.  194.  8  Am.  Rep. 
818. 

A  man  may  prosecute  such  business  as  he 
chooses  upon  his  premises;  but  he  cannot 
erect  a  nuisance  to  the  annovance  of  the  ad- 
loininfi^  proprietor,  even  for  the  purpose  of  a 
lawful  trade. 

Hay  V.  Cohoet  Co,  2  N.T.  159;  1  Thomp.  Neg. 


p.  74;  Khron  ▼.  Brock,  144  Mass.  518;  Hannen^ 
V.  Pence,  40  Minn.  129;  Garland  v.  Totone,  55- 
N.  H.  55,  20  Am.  Rep.  164;  Gray  v.  Botd&ih 
Qas  Light  Co,  114  Mass.  149,  19  Am.  Rep.  324. 

When  a  man  exercises  a  particular  right  in  & 
particular  manner  calculated  to  prove  an  in- 
jury to  another,  he  must  be  held  to  a  knowl- 
edge of  all  possible  consequences  of  his  act^ 
ana  cannot  be  excused  because  he  did  not  in- 
tend or  expect  those  consequences. 

Knight  v.  Qoody ear's  India  Rubber  Mfg,  Go,. 
88  Conn.  441, 9  Am.  Rep.  406;  Dri»coa  v.  New- 
ark db  R,  L.  db  C,  Co,  87  N.  Y.  637, 97  Am.  Dec. 
761;  Hamilton  v.  Det  Moinet  Vailey  R,  Co,  36 
Iowa,  88;  Doyle  y.  Chicago,  St.  P.  dk  K.  C.  H.  Co, 
4  L.  R  A.  420,  77  Iowa,  607;  McPherrin  t. 
Jennings,  66  Iowa,  622. 

The  shop  was  erected  and  tbe  business  pur- 
sued in  an  improper  place.  That  was  a  fault  or 
want  of  proper  care  in  the  defendant,  which 
would  subject  him,  if  it  resulted  in  an  essential 
injury  to  the  plaintiff. 

Wfiitney  v.  Bartholomeuf,  21  Conn.  217; 
Bradley  v.  OiU,  Lutw.  29;  Wood,  Nuisance, 
§  500;  Faucher  v.  Qrau,  60  Iowa,  507;  Aidred 
v.  Benton,  Coke,  57. 

Defendant  knew  of  tbe  danger  and  that  per- 
sons were  passing  on  the  sidewalk,  that  it  was 
the  most  frequented  thoroughfare  of  the  town, 
and  could  have  avoided  danger  or  injury  to 
any  or  all,  had  he  desisted  from  bis  negligence, 
and  in  case,  under  any  possible  hypouiesis, 
negligence  could  be  attributed  to  plaintiff,  it 
would  not  under  the  circumstances  defeat  hi» 
right  of  recovery. 

Cooper  V.  Central  R.  Co,  of  Iowa,  44  Iowa,  1 24; 
aRourke  v.  Chicago,  B,  db  Q,  R,  Co.  Id.  526; 
Morria  v.  Chicago,  B,  d  O,  R,  Co,  45  Iowa.  29; 
Romick  V.  Chicago,  R.T.  dbP,  R,  Co.  62  Iowa» 
167. 

Plaintiff,  when  injured,  was  going  in  ^ood 
faith,  by  the  most  convenient  route,  on  a  lawful 
errand,  and  he  was  not  guilty  of  negligence  in 
so  using  the  public  highway  because  of  a  pos- 
sibility that  defendant  might  negligently  throvr 
something  down  upon  him  or  at  uim. 

Knight  v.  Qoodyeat's  India  Rubber  ^fg.  Co, 
eupra, 

A  screen  is  one  of  the  simplest  and  commonest 
devices  known  to  mechanics,  and  courts  have 
insisted  on  their  use  to  protect  the  eyes  of 
passers-by  from  flyinir  chips  of  metal. 

Cleveland  v.  Spier,^!^  C.  B.  N.  8.  898. 

The  anvil  in  question  was  erected  and  op- 
erated in  an  improper  place  and  so  that  it 
"detracts  from  the  safety  of  travelers."  If  it 
exposed  the  passers-by  to  needless  peril,  it  wa» 
enough  to  amount  to  a  nuisance  without  the 
ISnul  and  fearful  ruin  which  a  single  spaw> 
finally  wrought  upon  the  appellant's  eye. 

Hannem  v.  Pence,  40  Minn.  129. 

Messrs,  Sever  &  Neal»  for  defendant: 

Defendant  was  engaged  in  a  lawful  and  not 
extra  hazardous  trade  or  occupation.  He  waa 
conducting  his  shop  in  the  way  and  manner 
that  an  ordinary  prudent  man  would.  Had 
faced  his  anvil  to  tbe  side  of  the  shop,  more 
inconvenient  for  himself  than  it  would  have 
been  facing  the  door,  but  in  a  position  less  li- 


nsoally  Is  that  the  questiOD  is  for  the  Jury,  never- 1  interest  and  importanoe  as  applied  to  other  simllar- 
theless  the  cases  of  this  kind  sbowlDgr  new  appiica-  I  if  not  parallel 
tlons  of  tbe  law  av  to  negligence  are  of  continuing ' 
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ible  to  cause  accidents  tbnn  if  placed  in  the 
manDer  genernl  among  blacksuiitbs. 

That  I  runv  have  exclusive  and  undisturbed 
use  and  possession  of  my  real  estate  and  tbat 
I  must  so  use  my  real  estate  as  not  to  injure 
my  neigbbor,  are  much  modified  by  the  exi- 
gencies of  the  social  state. 

I  am  not  responsible  for  any  damage  that  I 
accidentally  and  unavoidably  do  my  neighbor. 

Thorn  p.  "Neg.  p.  53;  Ijoh^  y,  Buchanan,  51 
N.  Y.  478.  10  Am.  Rep.  833. 

Plaintiff  must  give  some  proof  from  which 
there  may  be  a  logical  inference  of  negligence. 

Losee  v.  Buchanan,  aupi'a;  Freeman  v. 
(yBrien,  88  Iowa,  408;  Allen  v.  Willard,  57 
Pa.  374. 

To  maintain  an  action  for  damages  for  de- 
fendant's negligence,  it  must  appear  tbat  the 
defendant  was  chargeable  with  some  neglect 
of  duty  which  he  owed  to  plaintiff,  by  reason 
of  which  the  latter  suffered  injury  complained 
of. 

Ihteeny  ▼.  Old  Colony  A  N,  R.  €o.  10  Allen, 
868,  87  Am.  Dec.  644;  J/tnew  v.  Sharon,  112 
Mass,  477,  27  Am.  Rep.  122;  Dat%8  v.  Central 
Cong,  8oc.  129  Mass.  867,  87  Am.  Rep.  368. 

If  one  does  a  lawful  act  upon  his  own  land, 
he  is  not  responsible  for  the  injurious  con- 
sequences which  may  result  from  it  unless  it 
vas  so  done  as  to  constitute  actionable  neg- 
ligence. 

Bowland  v.  Vincent,  10  Met  371,  48  Am. 
Dec.  442;  Tourtellot  v.  Bosebrook,  11  Met.  460; 
Brown  v.  Kendall,  6  Cush.  292;  Bockwood  y. 
WiUon,  11  Cush.  221. 

Plaintiff  must  show  what  duty  was  broken. 
It  is  not  sufficient  that  a  careless  act  has  been 
done  by  defendant,  hy  which  plaintiff  has 
sustained  loss. 

Whitiaker's  Smith,  Neg.  §  2. 

Appellants  intimate  that  some  kind  or  sort 
of  screen  or  device  ought  to  have  been  placed 
between  the  anvil  and  the  door.  But  not  one 
of  their  expert  witnesses  ever  used  one  or  saw 
one  used  or  ever  heard  or  knew  of  one  being 
used,  and  to  use  the  language  of  a  leading  text- 
writer:  *'It  would  seem  the  height  of  tyranny 
to  bold  any  man  of  business  to  a  degree  of  care 
which  no  one  in  that  business  had  ever  dis- 
nlaved  " 

Sbearm.  ft  Redf.  Neg.  §  46. 

The  trial  court  was  right  in  directing  a  ver- 
dict for  defendant. 

WitU  V.  Dief&nbach,  22  Jones  &  8.  608; 
Losee  v.  Buchanan,  51  N.  Y.  476.  10  Am.  Rep. 
623;  Center  v.  Finney,  17  Barb.  94;  Hammock 
V.  White,  11  C.  B.  N.  S.  587;  Harvey  v. 
Bunhp,  Hill  &  D.  Supp.  198. 

GraAger*  Jl,  delivered  the  opinion  of  the 
court: 

This  case,  on  appeal,  presents  but  the  sin- 
gle proposition  of  the  correctness  of  the 
court's  action  in  refusing  to  submit  the  case 
to  the  jury.  To  our  minds,  the  court  erred 
in  sustaining  the  motion.  Quite  a  number 
of  witnesses  were  called  by  the  plaintiff,  and 
examined  with  reference  to  spawls  from  ham 
mers,  and  danger  because  of  them,  in  view  of 
the  location  of  the  anvil.  A  spawl  is  a  scale 
or  piece  from  the  face  of  a  hammer  breaking 
off  when  a  blow  is  given,  and  it  sometimes 
goes  a  long  distance,  and  with  considerable 
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force.  '•  We  cannot  well  present  our  conclu- 
sions without  quoting  somewhat  from  the 
evidence:  Mr.  Warrington,  a  blacksmith 
of  over  fifty  years'  experience,  testified : 
**  Spawls  fly  from  hammers,  and  it  is  a  very 
frequent  thing.  Sometimes  I  have  had  spawls 
fly,  and  the  little  pieces  stick  in  my  arms. 
Sometimes  I  have  had  quite  a  flesh  cut.  I 
knew  of  one  piece  fljinjK  in  a  man's  eye,  and 
putting  his  eye  out.  The  way  these  spawls 
break  off  the  hammer, — it  is  done  on  the  anvil 
edge ;  the  hammer  touching  the  edge  of  the 
anvil  when  the  hammer  is  hit  too  hard.  It 
will  break  off  very  often  when  it  strikes  the 
anvil,  and  the  small  pieces  will  fly,  and  of 
course  it  goes  in  all  directions.  We  have  no 
power  over  them.  It  just  depends  on  which 
way  they  happen  to  strike.  I  have  a  window 
now  broken  from  the  effects  of  one,  in  my 
shop.  Sometimes  they  go  the  whole  lengtn 
of  the  shop  with  pretty  good  force.  I  have 
known  them  to  go  with  force  enough  to  go 
into  the  ceiling.  Spawls  are  apt  to  fly  out 
of  doors,  or  any  way.  It  depends  a  great 
deal  with  what  force  we  arc  using  the  ham- 
mer. It  is  a  common  occurrence  lor  spawls 
to  fly  from  the  hammers  with  which  we  are 
working.  In  my  opinion  an  anvil  that  close 
[six  feet]  to  the  sidewalk  would  be  danger- 
ous. It  IS  more  dangerous  to  work  with  that 
hammer  upon  an  anvil  close  to  the  sidewalk, 
when  people  are  passing,  than  it  would  be 
at  the  other  end  of  the  shop."  Mr.  Young, 
of  thirty  years'  experience  as  a  blacksmith, 
testified:  ** While  you  are  engaged  pound- 
ing metals,  it  is  nothing  unusual  for  spawls 
to  fly  from  the  hammer.  There  would  be 
danger  of  people  being  struck  by  spawls  fly- 
ing from  the  use  of  an  anvil  located  within 
six  feet  of  the  sidewalk,  on  a  traveled  street 
running  past  the  open  door  of  the  shop.  The 
closer  the  anvil  is  to  the  traveling  public  and 
sidewalk,  the  greater  the  danger  would  be 
with  reference  to  persons  passing  by  oti  the 
sidewalk."  Mr.  Poling,  a  blacksmi  !i  of 
about  twenty -four  years'  experience,  testi- 
fied: "Spawls  will  fly  fifty  feet.  If  thev 
are  struck  in  the  right  shape.  It  depends 
upon  the  blow.  They  might  go  swift  enouirh 
to  penetrate  or  lodge  themselves  in  wooid. 
There  was  a  man  working  in  my  shop  that 
struck  the  anvil  so  that  a  piece  went  through 
my  leather  apron  and  pants,  and  lodged  m 
my  leg.  I  have  had  scales  fly  in  my  eyes, 
and  burn  them.  It  has  not  been  more  than 
two  weeks  since  my  wife  came  into  the 
shop, — she  must  have  been  twenty  feet 
away, — and  I  was  taking  a  heat  out,  and  a 
scale  flew,  and  struck  her  in  the  corner  of  the 
eye  and  burned  it.  Spawls  fly  swifter  than 
scales.  .  .  .  It  would  be  a  great  deal 
less  dangerous  with  the  side  of  the  anvil 
facing  south,  and  the  horn  to  the  east,  with 
the  helper  to  the  south,  and  the  blacksmith 
with  his  back  to  the  door,  than  it  would  be 
with  an  anvil  placed  as  this  one  is  said  to 
have  been."  Mr.  Ely,  with  more  than  thirty 
years*  experience  as  a  blacksmith,  testified : 
"Persons  passing  by  a  blacksmitli  shop  lo- 
cated immediately  iip  close  to  the  sidewalk, 
where  the  anvil  is  placed  within  five  or  six 
feet  of  the  open  door,  abutting  on  the  side- 
walk, sometimes  might  get  burned  from  fly- 
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ing  spswis  from  hammers  in  working  on  the 
•nvil.  There  is  dans^er  to  persons  passing 
on  the  sidewalk,  witn  the  anvil  so  located. 
The  danger  would  be  greater  with  the  anvil 
located  close  to  the  door  than  if  located  in 
the  rear  of  the  shop,  or  further  back.  .  .  . 
It  is  generally  understood  and  believed  among 
blacksmiths  that  spawls  flying  from  the  ham- 
mers, and  sparks  and  pieces  of  steel  flying 
from  the  anvil,  sometimes  cause  injuries  to 
persons  standing  or  passing  by.  The  nearer 
the  sidewalk  you  locate  the  anvil,  the  hotter 
the  pieces." 

There  is  always  a  delicacy,  if  not  danger, 
in  discussing  the  effect  of  evidence,  by  an 
appellate  court,  where  a  new  trial  is  to  fol- 
low. We  must,  however,  say  that  if,  upon 
a  question  of  negligent  location  of  the  anvil 
as  to  passers-by,  under  the  evidence  we  have 
quoted,  the  jury  had  found  for  the  plaintiff, 
the  finding  would  have  had  ample  support. 
We  should  then  look  further  to  the  record, 
to  see  if,  because  of  other  facts  or  evidence, 
a  different  rule  should  apply. 

Appellee  has  quoted  evidence  upon  which 
he  relies  for  that  purpose,  which  is  short,  and 
we  give  it,  in  the  order  of  its  presentation  in 
argument.  William  Warrington,  (Spawls :) 
**  We  have  no  power  over  them."  "I  think 
the  question  of  being  five  feet  from  the  door 
has  nothing  tp  do  with  it. "  **  I  don't  protect 
from  the  side."  ** Hammers  that  have  not 
been  tempered  for  twelve  years  get  soft,  and 
then  they  break,  but  they  are  not  so  liable 
to  break."  T.  B.  Young:  "Been  a  black- 
smith thirty  years.  I  have  no  knowledge 
when  ti  ey  will  fly.  .  .  Cannot  say 
that  ever  saw  a  spawl  fly  from  a  hammer  and 
strike  the  shop.  In  the  ordinary  line  of  busi- 
ness, I  would  not  think  there  was  any  par- 
ticular danger  in  hammering  over  an  anvil 
six  feet  from  the  sidewalk,  on  a  common 
wagon  tire,  getting  ready  to  weld  it.  Quei- 
Hon,  Do  you  say  there  is  no  particular  danger 
in  scarfing  with  it  six  feet  away,  or  five 
feet?  Answer.  Not  in  the  usual  way." 
"There  is  more  danger  with  the  helper's  side 
of  the  anvil  turned  towards  the  street.  If 
the  anvil  set  back  with  the  face  towards  the 
street,  it  would  be  more  dangerous  than  it 
would  be  with  the  horn  towards  the  street. 
The  anvil  with  the  horn  pointing  towards 
the  street,  and  the  helper^s  side  towards  the 
east,  is  less  dangerous  than  if  he  was  further 
away,  with  the  helper's  side  towards  the 
sidewalk.  It  is  not  as  dangerous  with  the 
horn  towards  the  street  as  it  is  with  the  horn 
the  other  way."  T.  Poling:  "Spawls  do 
not  frequentlv  fly  from  hammer,  in  common 
use,  except  from  some  hammer  that  would 
be  too  hard. "  Cross-examination :  "  I  would 
not  think  the  anvil  dangerous,  if  I  were 
working  there.  As  a  general  thing,  a  ham- 
mer that  has  been  used  four  or  five  years  is 
liable  to  be  soft,  and  the  spawls  would  not 
be  as  likely  to  fly  when  you  strike  the  anvil, 
as  if  it  were  tempered  every  year.  .  .  . 
I  would  think,  if  this  anvil  were  placed  the 
other  way,  ...  it  would  be  more  dan- 
gerous than  it  is  with  the  horn  facing  the 
street."  8.  J.  Ely:  "Been  blacksmithing 
thirty- two  years.  It  is  more  careful  to  place 
the  anvil  with  the  horn  towards  the  door  than 
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to  place  it  around  the  other  way.  Most  all 
the  spawls  go  a^ay  from  the  man.  I  consider 
that  a  careful  way  of  placing  an  anvil." 
Witness  Poling:  "I  would  not  think  the 
anvil  dangerous  if  I  were  working  there." 
Witness  Young:  "In  the  ordinary  line  of 
business,  I  would  not  think  there  was  any 
particular  danger  in  hammeringover  an  anvil 
six  feet  from  the  sidewalk."  Witness  Ely: 
"  I  would  consider  that  a  careful  way  of  plac- 
ing an  anvil." 

There  is  nothing,  to  our  minds,  in  theso 
additional  quotations  from  the  evidence,  to 
change  the  rule.  The  most  that  can,  consist- 
ently, be  claimed  for  them,  is  that  they 
create  doubts  as  to  a  conclusion  of  fact. 
Their  principal  effect  is,  not  as  to  danger 
because  of  location  of  the  anvil  too  near  the 
sidewalk  with  the  open  door,  but  as  to  the 
comparative  danger  of  placing  the  anvil  with 
the  horn,  instead  of  the  face,  towards  the 
door ;  that  is,  they  deal  with  the  question  as 
to  which  is  the  most  dangerous.  Admitting 
that  the  placing  of  the  horn  of  the  anvil,  in- 
stead of  the  side,  towards  the  door,  would 
be  safer,  and  the  point  is  by  no  means  con- 
clusive of  the  case.  An  equally  if  not  more 
important  consideration  is  as  to  the  location 
of  the  anvil  with  reference  to  the  door  and 
sidewalk.  That  danger  is  to  be  apprehended 
from  scales  and  spawls  is  not  only  manifest 
from  the  facts  of  this  case,  but  from  evidence 
of  other  instances  of  injury,  and  the  manner 
and  rapidity  of  their  flight.  In  this  case  this 
plaintiff,  in  passing  along  the  sidewalk,  is 
struck  by  a  spawl  with  such  force  as  to 
penetrate  the  lid  of  the  eye,  the  injury  re- 
sulting in  its  destruction.  If  we  are  to  sus- 
tain the  action  of  the  court,  the  effect  of  our 
holding  will  be  to  say  that  the  anvil  may  be 
kept  there,  as  a  matter  of  law,  and  that  pass- 
ers-by are  to  take  the  chances  against  other 
like  occurrences.  We  are  not  aware  of  any 
case  where  such  rule  has  been  sustained.  We 
notice  a  single  case,  cited  by  appellee,  to 
indicate  the  line  of  aut<horities  relied  upon 
to  sustain  the  ruling  of  the  court.  It  is  that 
of  Losee  v.  Buchanan,  61  N.  Y.  476,  10  Am. 
Rep.  623.  By  the  explosion  of  a  boiler  the 
pieces  were  thrown  onto  the  premises,  and 
into  the  buildings  of  plaintiff.  Plaintiff 
claimed  a  right  of  recovery,  even  without 
negligence,  on  the  ground  that  the  casting 
of  the  pieces  onto  his  premises  was  in  the 
nature  of  a  trespass,  and  that  a  right  of  re- 
covery should  be  the  same  as  in  case  of 
wrongful  entry.  The  court  refused  to  sanc- 
tion such  a  rule,  and  rightly  so,  holding  that 
negligence  must  be  shown,  to  justify  a  re- 
covery. The  court  used  this  language :  "  We 
must  have  factories,  machinerv,  dams,  ca- 
nals, and  railroads.  They  are  demanded  by 
the  manifold  wants  of  mankind,  and  lay  at 
the  basis  of  our  civilization.  If  I  have  any 
of  these  upon  my  lands,  and  they  are  not  a 
nuisance,  and  are  not  so  managed  as  to  be- 
come such,  I  am  not  responsible  for  any  dam- 
ages they  accidentally  and  unavoidably  do 
my  neighbor.  ...  I  hold  my  property 
subject  to  the  risk  that  it  may  be  unavoid- 
ably and  accidentally  injured  by  those  who 
live  near  me ;  and  as  I  move  about  upon  the 
public  highways,  and  in  all  places  whert 
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other  persons  may  lawfully  be,  I  take  the 
risk  of  being  accidentally  injured  in  my 
person  by  them  without  fault  on  their  part, 
it  is  farther  said  in  the  opinion :  **  I  have  so 
far  found  no  authorities,  and  no  |)rinciples 
which  fairly  sustain  the  broad  claims  made 
by  plaintiff,  [stated  supra,]  that  the  defend- 
ants are  liable  in  this  action,  without  fault 
or  negligence  on  their  part  to  which  the  ex- 
plosion of  the  boiler  could  be  attributed." 
The  gravamen  of  the  complaint  in  this  case 
is  negligence,  and  there  is  no  attempt  at  a 
recovery  upon  anv  other  ground.  It  is  said 
in  argument — with  a  view,   evidently,  to 


bring  it  within  that  case — that  there  is  no 
claim  that  the  blacksmith  shop  is  a  nuisance. 
Not,  perhaps,  in  specific  terms,  but  the  aver- 
ments, if  true,  making  the  manner  of  its  op- 
eration dangerous  to  the  public  safety,  render 
it  a  nuisance,  and  the  distinction  between 
the  cases  is  to  be  maintained  throughout. 
We  hold  it  to  be  purely  a  question  of  a  right 
of  recovery  on  the  ground  of  negligence,  and 
we  are  clearly  of  tne  opinion  that  the  state 
of  the  evidence  is  such  that  the  case  should 
have  been  submitted  to  the  jury. 
I%e  judgment  is  reversed. 
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1.  A  Jnrjr  should  not  be  lastmcsted  that 
the  fketa  testifled  to  by  a  witnt 


undisputed  where  there  to  anytbioff  In  his 
oonduct,  or  in  the  ciroumsfaQoee  or  their  sur- 
.  rounding  whioh  tends  to  impeach  him  or  dto* 
credit  his  statements. 

8*   livmber  scdd  and  piled  on  dooks  and 
marked  with  the  porchasei^s  name 

in  contemplation  of  speedj  removal  by  vesBel  to 
within  a  policy  of  lire  insurance  covering  prop- 
erty sold  **but  not  delivered.** 


Koxa— TFlken  iMwranu  agent  i»  the  ageml  of  ihe 

atewred, 

QfiifaOt  per  aZium,  /aett  per  $e,  to  the  maxim  ap- 
plied to  all  oases  of  principal  and  agent,  Insurance 
companies  not  excepted.  Therefore  ss  a  general 
rale  such  companies  are  bound  by  the  acts  of  their 
■geot  within  the  apparent  scope  of  their  authorltr* 
and  if  saoh  airent*B  authority  to,  by  any  agreement 
or  notice  with  or  bj  the  company,  limited  in  its  ex- 
tent or  power  such  fact  must  be  communicated  or 
made  known  to  the  party  dealing  with  such  agent 
if  he  to  to  be  bound  thereby.  Kansal  v.  Minnesota 
F.  If  at.  F.  Ins.  Assa  81  Minn.  17, 47  Am.  Bep.  771 

droomstances,  however,  alter  cases,  and  even 
admitting  the  rule  as  above  stated  to  be  correct, 
yet  the  question  as  to  whether  or  not  an  insurance 
Bcent  to  the  agent  of  the  insurer  or  of  the  Insured 
attbetime  the  application  was  made  so  that  hto 
Imowledge  will  be  that  of  hto  principal,  must  in 
every  ease  depend,  not  only  upon  the  stipulations 
in  the  policy,  or  upon  the  question  of  commission, 
hut  upon  the  actual  relation  of  the  parties  as  it 
appears  from  the  evidence.  Indiana  Ins.  Go.  v. 
Hartweil,  100  Ind.  MO. 

Whether  one  to  an  agent  of  another  to  a  question 
of  mixed  law  and  fact,  depending  on  the  authority 
irlven  expressly  or  impliedly.  Partridge  v.  Oom- 
mercial  F.  Ins.  Go.  17  Han,  OK,  opinion  of  Learned, 
P.J. 

In  Sparrow  v.  Mutual  Ben.  L.  Ins.  Co.,  decided  in 
1878  in  the  dronlt  ootirt  of  the  United  States,  first 
jQdiotal  district  of  Massachusetts,  cited  in  May  on 
Insurance,  section  600,  page  000,  the  court  held  it  to 
he  a  question  of  fact  for  the  Jury  as  to  each  partic- 
ular act  in  the  negotiation,  whether  the  agent,  who 
might  be  acting  now  for  the  company  and  now  for 
the  insured,  was  in  fact  acting  for  the  one  or  the 
other;  and  the  responsibility  of  each  particular  act 
or  declaration  would  rest  with  that  party  for  whom 
the  agent  acted  in  the  matter  and  under  whose  di- 
rection and  control,  as  to  that  particular  matter, 
he  might  be. 

And  again  In  Commercial  U.  Assur.  Go.  v.  EUlott 
(Pa.)  May  7, 1888.  the  court  held  that  it  was  a  ques- 
tion of  fact  for  the  Jury  whether  or  not  a  party  not 
the  regular  agent  of  the  company  placing  insur- 
aooe,  to  the  agent  of  the  insurer  or  of  the  Insured; 

20  L.R.  A. 


that  if  an  application  to  signed  by  a  broker  on  the 
a8Bured*s  behalf  and  forwarded  by  him  to  the  agent 
of  the  company,  the  assured  will  be  bound  by  false 
statements  contained  in  such  application  if  the 
broker  was  hto  agent;  dliter^  if  the  agent  of  the 
company,  unless  such  false  statement  were  made  to 
the  broker. 

In  cases  where  the  agent  has  filled  in  the  applica* 
tlon  for  the  assured,  and  the  company  has  sought 
to  relieve  itself  from  liability  upon  the  ground  that 
in  so  doing  he  acted  for  the  assured  and  not  for  the 
company,  the  courts  have  held  that  if  the  applicant 
has  fully  stated  the  facts  to  the  agent,  and  the  lat- 
ter has  filled  in  the  application  fraudulently  or 
wrongfully,  such  agent  to  to  be  considered  as  the 
agent  of  the  company  and  not  of  the  assured. 

On  principle,  as  well  as  for  considerations  of 
public  policy,  agents  of  insurance  companies  au- 
thorized to  procure  applications  for  insurance,  and 
to  forward  them  to  the  companies  for  acceptance, 
must  be  deemed  the  agents  of  the  insurers  and  not 
of  the  insured  in  all  that  they  do  in  preparing  the 
application  or  in  any  representations  they  may 
make  to  the  insured  as  to  the  character  or  effect 
of  the  statements  therein  contained  (see  the  opin- 
ion of  Mitchell,  J.,  in  Kaiisal  v.  Minnesota  F.  Mut» 
F.  Ins.  Asso.  81  Minn.  17, 47  Am.  Rep.  770.  To  the 
same  effect  Gtorhauser  v.  North  Brlttoh  A  Mercan- 
tile Ins.  Go.,  7Nev.  174:  Plumb  v.  Cattaraugus  Coun- 
ty Mut.  Ins.  Co.,  18  N.  Y.  802,  72  Am.  Deo.  fi2;  the 
mtotake  of  the  surveyor;  Howard  F.  Ins.  Co.  v. 
Bruner,  28  Pa.  SO);  and  the  fact  that  the  application 
to  made  part  of  the  contract  and  a  warranty  by  the 
terms  of  the  policy  makes  no  difference.  Lueder 
V.  Hartford  Life  A  Annuity  Ins.  Co.  12  Fed.  Rep.  48S. 

And  the  same  rules  apply  to  subagents.  Lang- 
don  V.  Union  Mut.  L.  Ins.  Co.  14  Fed.  Rep.  272: 

In  McCall  v.  Pbosnlx  Mut.  L.  Ins.  Co.,  0  W.  Va. 
287, 27  Am.  Rep.  668,  where  the  agent  misstated  the 
age  of  the  applicant  although  properly  Informed 
thereof  by  the  applicant,  the  oourt  held  that  such 
)  act  was  that  of  the  company^s  agent  and  not  that 
of  the  assured,  such  misstatement  being  made  with- 
out the  appl1caut*8  knowledge  or  consent. 

And  the  same  was  the  ruling  of  the  supreme 
court  of  Indiana  in  Picket  v.  Phcanlx  Ins.  Co.  of 
Brooklyn,  119  Ind.  291,  where  the  correct  answers 


424. 


See  also  37  L.  R.  A.  131;  42  L.  R.  A.  197;  47  L.  R.  A.  450,  641;  48  L.  R.  A. 
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8«  An  applieation  to  an  insurance 
Wbgent  representing  several  eompanies 
fbr  a  certain  amount  of  insurance  on 
spedLfled  property*  the  asrent  to  select  the 
companies  and  distribute  the  risk,  and  his  aerree- 
ment  so  to  do  and  jgrive  the  insurance  constitute  a 
valid  con  tract  of  insurance  with  each  company  as 
soon  as  its  policy  is  signed,  althouarh  the  policies 
are  not  delivered  until  after  the  property  is  de- 
stroyed by  fire,  since  in  distributinir  the  risk,  the 
agent  acts  for  the  assured. 

4.  That  the  rate  of  premium  has  not 
been  paid  or  fixed  will  not  present  the 
commencement  of  a  valid  contract  of 
insurance  where  there  la  a  generally  under- 
stood rate  on  that  olaas  of  risks  and  the  usual 


MiOHIGAM   SUFRKMB  ComT. 


JUI.T, 


oourRe  of  business  between  the  parties  has  been 
for  the  agent  to  collect  the  premiums  at  his  con- 
venience after  the  issuance  of  the  policies. 

{QranU  Jm  diuenUfrom  proposUians  s  and  A.) 
(Ju]y28,1882j 

ERROR  to  the  Circuit  Court  for  Bay  County 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  upon  a  policy  of  fire  Insuranoe. 
Berersed, 
The  facts  are  stated  in  the  opinions. 
Mr,  Thomas  Bates*  with  Mewrs.  HancH- 
ett»  Stark  &  Hanchett,  for  appellant: 

At  the  time  of  the  fire  the  insurance  pro> 
vided  for  in  the  policies  bad  not  been  agreed 


were  given  by  the  assured,  a  pcurty  unable  to  read, 
and  subsequently  read  over  to  him  by  the  agent. 

Sesame  conclusions  were  reached  in  Menk  v. 
Home  Ins.  Co.,  76  GaL  50;  MuUin  v.  Vermont  Hut. 
F.  Ins.  Co.,  66  Yt.  118;  Anson  v.  Winnesheik  Ins.  Go., 
28  Iowa,  84;  MoArthur  v.  Home  L.  Asso.,  78  Iowa, 
888,  where  the  age  was  misstated  and  the  medical 
ezaminer*s  certificate  forged;  Bartholomew  r. 
Merchants  Ins.  Ck).,  S5  Iowa,  607. 96  Am.  Deo.  66:  Mo- 
Gall  V.  Phoenix  Mut.  L.  Ins.  Co.,  9  W.  Ya.  S87, 27  Am. 
Bep.558. 

8o  where  the  application  was  filled  up  by  the 
defendant's  agent  *Ho  take  applications**  contrary 
to  the  verbal  Instructions  of  the  plaintiff  the  court 
held  him  the  agent  bf  the  company  and  not  of  the 
assured,  and  that  to  hold  otherwise  would  be  an 
unnecessary  and  undesirable  refinementp  Bowley 
V.  Bmpire  Ins.  Go.  86  N.  F.  660. 

8o  where  the  assured  signed  the  application  on 
the  assumption  that  it  was  filled  up  correctly  by 
the  agent  of  the  company.  Gombs  v.  Hannibal 
Saving  &  Ins.  Go.  48  Ma  148, 97  Am.  Dec.  888. 

And  where  there  was  a  misdescription  of  the  as- 
sared*8  title  and  ownership  of  the  premises,  the 
ooort  held  the  company  liable  as  Its  agent  had  the 
true  ftots  within  his  own  knowedge  and  that  it 
would  be  an  anomaly  to  hold  him  the  agent  of  the 
assured,  such  a  shifting  use  of  a  paid  emplov6 
finding  no  sanction  in  that  sturdy  morality  which 
should  underlie  every  system  of  jurisprudence. 
Commercial  F.  Ins.  Go.  v.  Allen,  80  Ala.  671,  per 
Btone,  Ch,  J. 

And  so  when  the  answeils  were  wrongly  fiUed 
In  by  the  medical  examiner.  Grattan  v.  Metro- 
politan L.  Ins.  Go.  80  N.  Y.  28L  86  Am.  Rep.  617. 

Again  where  the  application  was  signed  in  blank 
and  subsequently  filled  up  by  the  agent  the  oourt 
keld  that  it  must  be  shown  that  the  insured  ex- 
pected or  requested  the  agent  to  act  for  him  In 
giving  the  answers,  before  the  court  could  hold 
the  assured  bound  thereby.  Hingston  v.  ^tna  Ins. 
Go.  42  Iowa,  46. 

And  the  court  has  applied  the  same  ruling  to 
oases  where  the  application  was  given  to  an  agent 
to  place  insurance  and  effected  by  him  through 
other  agents  with  whom  assured  had  no  com- 
munication, upon  the  ground  that  under  section 
1977  of  the  Revised  Statutes  the  first  agent  aided 
and  assisted  In  transmitting  the  application.  A  Ikan 
V.  New  Hampshire  Ida.  Go.  58  Wis.  186. 

So  the  agents  of  companies  doing  busioeas  by 
agencies  at  a  distauce,  who  undertake,  in  soliciting 
insurance,  to  prepare  the  application  of  the  in- 
sured, or  make  any  representations  to  the  insured 
as  to  the  character  or  effect  of  the  statements  of 
the  application,  are  regarded  as  the  agents  of 
the  companies,  and  not  of  the  insured.  Simmons 
V.  West  Virginia  Ins.  Go.  8  W.  Va.  474. 

And  where  the  agent  of  the  company  was  in- 
structed by  it  to  consider  himself  more  the  agent 
of  the  assured  than  of  the  insiuer,  the  oourt  held 
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that  he  oould  not  be  made  the  agent  of  the  assured 
unless  the  assiued  chose  to  reoognize  him  as  suoh, 
and  that  he  would  not  be  made  suoh  by  a  mere 
statement  by  the  company  as  such  an  attempt  was 
wholly  unlustiflable  *in  law  and  in  fact**  and  cal* 
cu  lated  to  change  **a  caution  into  a  snare.**  Bebee 
V.  Hartford  Gounty  Mut.  B.  Ins.  Go.  85  Gbnn.  51,  aS 
Am.  Dec.  668. 

Where  Insurance  agents  who  attended  to  the 
placing  of  insuranoA  Cor  the  assured  informed 
him  of  the  faot  that  his  policy  was  about  to  expire, 
and  reoeived  instructions  to  renew  the  same,  and 
issued  a  fresh  policy  in  another  oompany  represent- 
ed by  them,  the  oourt  held  that  they  were  not  tbe 
plaintiff*B  agents  to  effect  suoh  insurance,  bat 
were  the  agents  of  the  oompany,  as  they  had  no 
authority  to  ohange  the  office.  South  Bend  Toy 
Mfg.  Go.  V.  South  Dakota  F.  ft  M.  Ins.  Go.  (8.  Dak.) 
Mar.  19,  188L 

8a  although  the  agent  may  have  procured  the 
insurance  for  the  assured,  he  cannot,  without  tbe 
knowledge  or  consent  of  the  assured,  bind  the  lat- 
ter by  receipt  of  notice  of  concellation. 

Thus  in  iDSuranoeGo.  of  N.  A.  v.  Forchelmer,86 
Ala.  541,  where  the  agent  acted  in  a  dual  oapaol^, 
the  court  held  that  his  authority  to  procure  in- 
surance did  not,  in  the  absence  of  express  authority, 
empower  him  to  cancel  the  policy.  To  make  such 
cancellation  binding  it  must  be  with  the  knowl- 
edge or  consent  of  assured;  that  such  agency  waa 
at  an  end  when  the  insurance  is  procured  and  the 
policy  delivered  to  the  principaL  To  the  same 
effect,  Indiana  Ins.  Go.  v.  Hartweli.  100  Ind.  66a, 
the  case  of  notice  to  a  broker;  Hodge  v.  Security 
Ins.  Go.  88  Hun,  683,  notice  to  the  local  agent. 

So  when  the  policy  might  be  canceled  on  giving 
notice  to  that  effect  (London  ft  L.  F.  Ins.  Go.  v. 
Turnbull,  86  Ky.  280),  notice  to  the  agent  is  not 
sufficient. 

In  Wight  V.  Royal  Ins.  Go.,  68  Fed.  Rep.  840,  the 
clause  in  the  policy  stipulated  that  notice  of  cancel- 
lation might  be  given  **to  the  insured  or  his  rep- 
resentative,** and  the  court  held  that  such  notice 
was  not  vaUd  if  given  to  the  brokers  who  obtained 
the  insurance  as  they  were  not  agents  to  reoeive 
such  notice.  Qrace  v.  American  Gent.  Ins.  Go.  of 
St.  Louis,  109  U.  8. 278, 27  L.  ed.  932,  followed. 

But  the  holding  of  a  written  application  has  been 
held  sufficient  evidence  of  presumed  authority  in 
such  holding  to  act  for  the  assured  so  as  to  bind 
the  latter  by  bis  acts,  upon  the  principle  that  where 
one  of  two  inoocent  parties  must  suffer  for  the 
wrong  of  a  third,  he  must  suffer  who  first  put  it 
into  the  power  of  such  third  person  to  commit  ttie 
wrong.  Fame  Ins.  Go.  v.  Mann,  4  liL  App. 
485. 

And  in  Gontinental  Ins.  Go.  of  N.  Y.  City  v.  Allen, 
26  IlL  App.  676,  where  the  action  was  upon  a  certifi- 
cate of  marine  insurance,  issued  and  delivered 
after  the  loss  of  the  vessel,  to  take  effect  at  aa 
earlier  date,  the  court  held  that,  if  the  agent  effeoU 
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-apon  between  the  parties,  and  the  policies  did 
%aot  create  an^  obligation  upon  the  defendant. 

The  plain tifiF  was  not  liable  for  the  premium 

because  it  had  not  assented  to  the  insurance, 

and  had  not  agreed  to  pay  the  premium  for  it. 

rrbe  plaintiff  not  being  bound  by  the  policies 

-4be  defendant  was  not  liable  upon  them. 

1  Wood,  Fire  Ins.  §§  5, 6;  Mattoon  Mfg.  Co, 
▼.  OMcoOi  Mut,  F.  Ins.  Go.  69  Wis.  578;  Kimr 
biiU  ▼.  Lion  Ins.  Co.  17  Fed.  Rep.  625;  Mutfial 
X.  Ins,  Co,  V.  Young,  5  Ins.  L.  J.  17;  Conti* 
nental  Ins.  Co.  ▼.  Jenkins,  5  Ins.  L.  J.  514; 
Tha^fer  ▼.  Middlesex  Mui.  F.  Ins.  Co.  10  Pick. 
825;  Tyler  v.  Neio  Anuierdam  F.  Ins.  Co.  4 
Bobt.  151;  Strohn  v.  Hartford  F.  Ins.  Co.  87 
Wis.  ©26, 19  Am.   Rep.  777;  Wood  v.  PofigTi- 


keepsie  Mui.  Ins.  Co.  83  N.  Y.  619;  Hartshorn 
V.  Shoe  d  Leather  Dealers  Ins.  Go.  15  Gray, 
240.  ^ 

Because  of  the  indifference  in  the  terms  be- 
tween the  insurance  ordered  and  the  insurance 
made  by  the  policies,  in  order  to  make  the 
policies  completed  and  binding  contracts  it  was 
necessary  that  the  plaintiff  should  be  informed 
of  their  terms  and  assent  to  them. 

Faughner  v.  Manvfacturers  Mut.  F.  Ins.  Co. 
86  Mich.  586. 

In  no  case  can  an  action  be  maintained  to 
complete  the  execution  of  a  policy  differing  in 
terms  from  the  terms  of  the  insurance  agreed 
upon,  and  in  no  case  is  the  action  maintained 
to  recoyer  upon  a  policy  made  out  in  terms  dif- 


tog'  Bocb  Insurazioe  had  no  authority  to  act  for  the 

tasorer  be  could  be  regarded  only  as  the  agent  of 

tbeaseiired,  and  the  company  could  DOt  be  liable. 

So  in  Ben  Franklin  Ins.  Ck).  y.  Weary,  4  UL 

iLpp.  74.  the  assured  employed  a  broker  represent- 

-tng  no  particular  insurance  company,  to  effect  io> 

suraneefor  him.   The  court  held  such  broker  to 

tie  the  agent  of  the  assured,  his  business  being 

merely  the  soliciting  of  applications  and  placing 

'Cbem  tn  different  companies. 

In  WUson  y.  Conway  F.  Ins.  COm  4  R.  1.141,  the 
si«ent  sending  In  the  application  was  not  author- 
to  make  it  and  the  court  held  that  so  far  as 
forwarding  of  the  application  was  oonoemed 
be  was  the  company's  agent,  but  that  if  the  assured 
•mnowed  him  to  act  for  him  In  drawing  up  the  ap- 
plication he  was  his  agent. 

And   where  the  policy  is  procured  through  a 

•broker,  the  mere  fact  of  the  delivery  of  the  policy 

to  him  will  not.  In  the  atwence  of  proof  that  he  has 

••cted  for  the  company  on  previous  occasions,  oon- 

rflitltate  him  the  agent  of  the  company,  and  he  will 

be  held  to  be  the  agent  of  the  assured  except  in 

where  it  is  the  llist  transaction  between  the 

King  County  F.  Ins.  Co.  v.  Swigert,  11  IlL 

App.  6fi0. 

And  If  the  full  facts  are  disclosed  to  a  broker  and 
:  be  misstates  them  in  the  appUcatioo ,  he  w  01  be  held 
to  bind  the  assured  thereby  and  the  court  will  not 
-impute  his  knowledge  of  matters  connected  with 
the  insurance  to  the  company.  East  Texas  F.  Ins. 
K>o.  V.  Brown,  8S  Tex.  63L 

In  New  York  L.  Ins.  Co.  v.  Fletcher,  117  U.  8. 
.SI9, 29  L.  ed.  034,  where  the  application  contained  a 
^notioe  that  the  company  would  not  be  affected  by 
"tfae  verbal  statements  of  the  agent  unless  reduced 
'into  writiDg  and  forwarded  with  the  application. 
-the  court  held  that  the  acts,  which  were  fraudu- 
lent, were  those  of  the  assured^s  own  agent,  and 
«tliat  be  was  bound  thereby,  dlsdnguishing  the  case 
from  those  of  Uuion  Mut.  L.  Ins.  Co.  v.  Wll- 
lEtnson,  80  IT.  S.  18  WalL  832,  20  L.  ed.  617,  and 
American  L.  Ins.  Co.  v.  Mabone,  88  U.  8.  21  WalL 
ISBS,  2S  L.  ed.  G93t  on  the  ground  of  notice  to  the  as- 


So  where  the  plaintiff  sought  to  have  the  policy 

reformed  on  the  ground  that  the  agent  had  not 
•carried  out  his  oral  statement  made  when  the  ap-^ 

pbcation  was  filled  in  to  the  effect  that  the  nonoc- 
•  cupatton  of  the  premises  for  thirty  days  should  not 

vitiate  the  policy,  the  court  held  that  as  he  had 
•left  such  policy  in  the  hands  of  the  agent  for  safe 

keeping  and  such  agent  had  possession  of  it  up  to 

the  time  of  the  fire,  the  agents  acts  were  those  of 
«hiB  own  agent,  and  refused  relief,  Harrison  v. 
'Hartford  F.  Ins.  Co.  30  Fed.  Kep.  862. 

In  Buluth  Nat.  Bank  v.  Knozvllle  F.  Ins.  Co.,  86 

^Tenn  78,  plaintiffs  claimed  an  insurable  intepitst. 

the  defendant  denying  its  liability  upon  the  ground 
•«hat  the  plaintiff  was  unknown  to  It,  and  that  the 


words  **  loss  if  any.  payable  to  the  Dnluth  National 
Bank  as  their  interest  may  appear,"  were  not  in 
the  policy  when  issued  or  delivered,  and  had  been 
fraudulently  interpolated  since  delivery.  The  court 
held  that  the  words  tn  question  being  inserted  bj 
the  agent  after  the  delivery  of  the  policy  and  ool- 
leodon  of  the  premium,  were  to  be  considered  as 
done  by  him  as  the  agent  of  the  assured  and  not  as 
the  agent  of  the  company,  the  authority  on  behalf 
of  the  company  being  exhausted  when  the  policy 
was  delivered  and  the  premium  collected. 

And  with  respect  to  the  premium,  in  Marland  v. 
Royal  Ins.  Co.,  71  Pa.  888,  the  policy  which  con- 
tained a  clause  to  the  effect  that  no  insurance  pro- 
posed was  to  be  In  force  untU  the  premium  was 
actually  paid,  was  concluded  by  an  insurance 
broker,  who  did  not  pay  the  premium,  tfae  court 
held  him  to  be  the  agent  of  the  assured  and  the 
company  not  liable  for  the  loss. 

And  in  Sun  If  ut.  Ins.  Co.  v.  Saginaw  Barrel  Co.« 
114  HL  89,  where  the  premium  had  been  paid  by  the 
assured  to  their  brokers,  who  had  in  turn  paid  it 
to  the  general  agents  of  the  company,  the  court 
held  the  company  liable  for  the  amount  Insured. 

The  effett  of  notice  in  the  application  or  in  tJu  poUey, 

Insurance  companies  have,  however,  sought  to 
relieve  themselves  from  the  acts  of  their  agents  by 
reason  of  a  clause  inserted  in  either  the  applica- 
tion or  in  the  policy,  making  the  party,  whether 
tfae  company's  agent  or  not,  taking  the  application, 
the  agent  of  the  assured  and  not  of  the  insurer, 
and  much  litigation  has  arisen  upon  the  question 
of  the  validity  of  such  notice,  some  courts  holding 
such  clause  valid  while  others  look  upon  it  with 
disfavor  and  as  contrary  to  public  policy. 

The  clause  now  under  consideration  was  con- 
strued as  applying  to  a  case  of  double  agency,  and 
its  obvious  meaning  as,  **  that  the  person  procuring 
the  insurance  shall,  in  respect  to  that  matter,  be 
deemed  the  agent  of  the  Insured;  whatever  his  re- 
lations to  the  company  in  other  respects  may  be; 
and  that  In  any  transactions  In  respect  to  the  par- 
ticular insurance,  he  shall  not  be  deemed  the  agent 
of  the  company,  by  reason  of  such  other  relations,** 
and  that  it  did  not  declare  him  the  assured 's  agent 
in  all  transactions  after  the  inception  of  the  con- 
tract, nor  yet  the  agent  of  the  company  in  respect 
to  such  other  matters.  Hermann  v.  Niagara  F. 
Ins.  Co.  100  N.  Y.  411, 58  Am.  Rep.  197. 

The  question  of  agency  under  such  a  clause  has 
arisen  not  only  in  cases  of  filling  in  of  the  applica- 
tion but  also  in  cases  of  notice  of  cancellation  of 
the  policy,  and  waiver  of  conditions,  and  payment 
of  the  premium. 

a.  As  to  the  fiW^  in  of  the  application. 

The  following  cases  all  exonerate  the  assured 
from  the  effect  of  such  a  clause,  and  hold  the  com- 
pany still  responsible  for  the  agent's  acts. 
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Jolt. 


fering  from  the  terms  of  the  Insurance  agreed 
upon. 

The  court  should  not  charge,  as  a  matter  of 
law,  as  be  did,  *'tbat  the  property  at  the 
inomenl  of  the  fire  was  not  the  property  of 
Holmes;  at  least  that  it  was  not  so  far  their 
property  that  the  plaintiff  had  an  interest 
which  they  might  insure,  and  might  recover 
the  amount  of  insurance  in  case  01  loss." 

ByU9  V.  CoUiffr,  54  Mich.  1;  /Sandier  v. 
Bresnaham,  S8  Mich.  567;  Adanu  Min.  Go,  r, 
Senter,  26  Mich.  78;  Wilkin»an  y.  Holiday.  88 
Mich.  886;  JScotten  y,  Sutter,  87  Mich.  536; 
Brewer  y.  Mic^iigan  Salt  Asao.  47  Mich.  526. 

A  party  dealing  with  one  who  acts  in  the 
capacity  of  an  agent  is  bound,  at  his  peril,  to 


ascertain  the  authority  of  the  agent  iw  giyen  to* 
him  by  the  principal. 

Hammond  y.  Michigan  State  Bank,  Walk. 
Gh.  214;    Hurley  y.  Watson,  68    Micb.   581^ 
Kornemann  y.  Mbnaghan.  24  Mich.  86. 

Meiers.  Hatch  Ik  Coolesr*  for  appellee: 

The  af^eement  to  insure  without  fixing  the^ 
rates  of  insurance,  is  an  agreement  to  insure  at 
the  customary  rates. 

Walker  y.  Metropolitan  Ins,  Co,  56  Me.  871;. 
1  Wood,  Fire  Ins.  %  26. 

The  facts  taken  together  show  a  purpose  to 
give  credit  for  the  premium. 

If  it  is  shown,  or  offered  to  be  shown,  that 
the  agent  has  previously  given  credit  for 
premiums  to  the  plainUff,  then  evidence  of  hi» 


In  BasBell  v.  American  F.  Ins.  Co.,  2  Huirhes,  G.  C 
681,  where  the  clause  made  the  agent  **  procuring 
the  insurance  whether  at  the  olfioe  of  the  company 
or  its  agents"  the  agent  of  the  assured,  the  oourt 
held  that  the  company  could  not  free  itself  ftom 
liability  thereby,  unless  the  clause  was  brought 
to  the  notice  of  the  assured. 

And  in  South  Bend  Toy  Mfg.  Go.  v.  Dakota  F.  ft 
M.  Ins.  Go.  (8.  Dak.)  Mar.  19,  1801,  the  oourt  held 
that  such  a  clause  could  not  bind  the  assured  to  any 
act  prior  to  tbe  delivery  of  the  policy. 

The  Supreme  Gourt  of  the  United  States  in 
United  Mut.  L.  Ins.  Go.  y.  Wilkinson,  80  U.  S.  18 
Wail.  222,  20  L.  ed.  617,  where  the  company  con- 
tended that  the  policy  was  void  by  reason  of  mis- 
statements contained  in  the  application  which  was 
filled  up  by  the  ageot  of  the  company  upon  infor- 
mation given  him  by  a  third  party,  and  also  that 
tbe  agent  in  filling  tn  such  application  acted  as  the 
agent  of  the  assured  and  not  for  the  company  as 
his  acts  on  the  company's  behalf  merely  extended 
to  tbe  receipt  of  the  premium  and  the  delivery  of 
the  policy,  held  the  company  liable,  and  bound  by 
tbe  acts  of  the  agent  as  It  could  not  protect  itself 
from  the  consequences  of  his  acts  by  simple  in- 
structions to  the  agent  that  he  was  only  tbe  com- 
pany's agent  for  the  purpose  of  receiving  and 
transmitting  the  application  and  the  premium,  tilie 
powers  of  the  agent  being,  prima  fade,  coextensive 
with  the  busioefls  intrusted  to  his  care,  which  can- 
not be  narrowed  by  limitations  not  communicated 
to  the  person  with  whom  he  deals. 

In  Golumbia  Ins.  Go.  v.  Gooper,  fiO  Fa.  881,  the 
policy  contained  a  stipulation  that  **lf  any  agent  of 
this  company,  in  tbe  transaction  of  tiieir  business, 
shaU  assume  to  violate  these  conditions,  such  vio- 
lation shall  be  construed  to  be  the  act  of  the 
Insured  and  shaU  render  yoid  this  policy.'*  The 
company's  agent  misstated  the  answers  in  the  ap- 
plication, and  it  contended  that  under  such  clause, 
and  also  by  reason  of  the  company  being  a  mutual 
one,  tbe  agent's  acts  were  those  of  tbe  assured,  but 
the  court  held  that  neither  the  clause  nor  tbe  fact 
of  its  being  a  mutual  company  could  affect  the  as- 
sured as  he  was  not  a  member  when  the  application 
was  filled  in. 

And  again  in  Nassauer  v.  Susquehanna  Mut.  F. 
Ins.  Go.,  109  Pa.  507,  where  the  defendant  sought  to 
free  itself  from  liability  on  tbe  ground  of  fraud  in 
tbe  over  value  of  the  property  insured,  and  also 
upon  the  ground  that  the  local  agent  of  the  com- 
pany who  filled  in  the  application  was  by  reason  of 
a  clause  in  the  policy  of  insurance  the  agent  of  the 
assured  and  not  tbe  agent  of  the  oompcmy,  tbe 
court  held  that  he  was  not  the  agent  of  tbe  assured, 
the  latter  not  employing  him  Cor  any  purpose,  stig- 
matizing the  clause  as  '*a  dishonest  oonditioo"  and 
as  **no  part  of  the  contract  or  insurance." 

In  Kansal  v.  Minnesota  F.  Mut.  F.  Ins.  Aeso.,  81 
Minn.  17,  47  Am.  Bep.  778,  tbe  defendants  sougbt  to 
free  themselves  from  liability  by  reason  of  the 
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clause  1q  question.  The  oourt  held  that  such  no* 
tice  or  cJaufe  In  order  to  be  efficacious,  should  be 
given  before  the  negotiations  were  completed,  aoA 
that  if  the  agent  at  the  time  the  apptication  wa» 
made  out  was  the  agent  of  the  company,  he  can* 
not,  by  merely  calling  him  such  in  the  policy  sub- 
sequenUy  Issued,  be  made  the  agent  of  the  Insuiod,. 
there  being  **no  magic  in  mere  words  to  change  the 
real  into  the  unreaL" 

In  Planters  Ins.  Go.  y.  Myers,  66  Miss.  479, 80  An. 
Bep.  estu  the  company  contested  the  piaintilTs  rl^ht 
to  recover  on  account  of  untrue  answers  in  the  ap-> 
plication  filled  in  by  the  agent  of  the  company.. 
The  application  contained  a  covenant  *MBhat  any^ 
person  other  than  the  assured,"  who  procured  the- 
Insurance  should  be  *^he  agent  of  the  assured^ 
under  any  circumstances  wbate  vtr.  The  court 
held  that,  If  tbe  plaintiff  made  fuU  dlsolosurea  to- 
tbe  agent  who  took  charge  cf  the  application  sng^ 
gesting  and  advising  as  to  the  answers,  the  ooin- 
pany  could  not  avoid  the  policy,  unless  they  ooal<k 
show  that  by  plain  and  unmistakable  language  Uk 
the  stipulation  communicated  at  or  before  the- 
making  of  the  application  the  agent  acted  for  the* 
Insured  in  filling  In  his  answers. 

80  in  Gommeroial  Ins.  Go.  v.  Ives,  66  IlL  402,  where^ 
tbe  clause  made  the  procurer  the  agent  of  the  ae- 
suzed  and  not  of  tbe  company,  **under  any  clroam- 
stances  whatever,  or  m  any  transaction  relating  to* 
the  Insurance,"  the  oourt  held  that  the  clause- 
could  not  affect  tbe  fact  that  the  agent  furnishings 
the  application  was  not  the  agent  of  tbe  assured  in 
tbe  first  instance.  In  this  case  application  wa» 
made  to  an  Insurance  agent,  who  procured  the 
policy  through  another  agent,  signing  the  applica- 
tion himself.  Tbe  policy  was  issued  by  the  ootr^ 
pany  and  received  by  the  first  agent  who  coUectedt 
the  premium,  and  the  court  found  that  the  first- 
named  agent,  although  not  employed  by  the  com- 
pany as  its  agent,  must  be  considered  aa  such  In* 
this  particular  case,  the  jury  finding  that  the  as- 
sured applied  to  the  first  agent  ^*as  an  Insurance 
agent  to  be  Insured"  ratber  than  to  act  as  the  agent, 
of  the  assured  ^*to  get  them  insured." 

And  again  in  Indiana  Ins.  Go.  v.  Hartwell,  12^ 
Ind.  177,  where  the  aoplication  was  made  to  a 
broker,  who  in  turn  applied  to  a  firm  of  Insurance 
brokers  to  place  a  portion  of  tbe  risk,  no  company 
being  named,  the  policy  was  made  out  by  the  cum- 
paoy,  forwarded  by  it  to  the  insurance  brokers*, 
who  in  turn  sent  it  to  tbe  broker  who  delivered  It, 
received  the  premium,  held  a  portion  as  commis- 
sion and  remitted  tbe  balance  to  tiie  insurance 
brokers,  as  they  had  done  on  previous  oocaslons^ 
the  court,  in  an  action  on  the  policy,  held  that  the- 
insurance  brokers  were  tbe  agents  of  the  company 
and  not  of  tho  assured,  and  that  they  were  the 
agents  of  tbe  insurance  company  for  the  purpose- 
of  de'iveriug  policies  and  collecting  premiums.    la- 
this case  the  court  rejected  as  whnUy  immaterial' 
the  provision  in  the  policy  that  *'only  such  persons^ 
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practice  in  that  respect  with  reference  to  others 
ma^  be  shown,  and  the  circnmstance  that  the 
pohcj  is  in  his  possession,  in  conDection  with 
SQcb  evidence,  tends  to  establish  a  credit  for 
the  premium. 

1  Wood.  Fire  Ins.  g  28;  Proffident  L.  Ins. 
Co,  Y.  Fennell,  49  IlL  180;  May.  Fire  Ins.  1 860; 
Wood  ▼.  Paughkeepne  MuU  Int.  Co.  82  N.  Y. 
619;  Sheldon  r.  AUantie  F.  d  M,  Jm.  Co.  26 
N.  Y.  460.  84  Am.  Dec.  281;  Boehen  ▼.  WU- 
Uanuburg  City  Im.  Co.  85  N.  Y.  181. 00  Am. 
Dec.  787;  Famvm  t.  Phcmix  Jn$,  Co,  88  CaL 
846;  Nebraska  d  I.  Ins.  Co.  v.  ClirisUensen,  29 
Neb.  672;  BrotenfleldY.  Phanixlns.  Co.  85  Mo. 
App.  54. 

In  many  of  the  cases  the  courts  have  been 


embarrassed  by  a  clause  in  the  policy  requiring 
the  payment  of  the  premium  as  a  condition  to 
the  policy  becoming  operative. 

Continental  L.  Ins.  Co,  v.  ^iXUU,  24  Mich. 
268;  WiXliamn  v.  AU)any  City  Ins.  Co.  19  Mich. 
451;  Melntyre  v.  Michigan  State  Ins.  Co.  52 
Mich.  188;  AgrieuUural  Ins.  Co.  v.  Montague, 
88  Mich.  648;  Home  Ins.  Co.  v.  Curtis,  82  Mich. 
402. 

Insurance  for  a  year  will  be  understoodi 
as  applied  for  if  nothing  is  said  to  the  con- 
trary. 

Kimball  v.  Lion  Ins.  Co.  17  Fed.  Kep.  625, 

Because  before  the  fire  the  plaintiff  had  ap- 
plied to  Schmeck.  the  defendant's  a|;ent,  for 
insurance  on  the   lumber   in  question,  and 


issban  hold  the  oommfssion  of  the  oompany  shall 
be  oonaldered  as  its  aicents**  and  that  ^^wxy  other 
person  ahall  be  deemed  the  agent  of  the  assured.** 

In  Gaus  v.St.  Panl  F.  ft  M.  Ins.  Oo^  48  Wis.  108, 28 
Am.  Bepw  68S,  the  olaiise  made  the  agent  proouring 
tlie  insaranoe  the  agent  of  the  assured  and  **not 
under  any  droomstanoes**  or  *in  any  traneactlon 
lelatinv  to  this  insuranoe**  the  agent  of  the  com- 
pany; Irat  the  court  held  that  such  clause  did  not« 
and  in  the  nature  of  things  could  not,  subetitate 
the  plalntiir  as  the  principal  of  the  airent,  in  the 
place  of  the  defendant  oompany,  otherwise  it 
would  be  competent  for  a  person  to  make  a  con- 
tract with  his  own  agept  to  bind  an  entire  stranger 
wbo  never  agreed  to  be  bound  by  it. 

So  in  Continental  Ins.  Go.  of  N.  Y.  v.  Pearce,  89 
Kan.  8B6^  where  the  olauee  in  question  provided: 
"The  foregoing  is  my  own  statement  and  the  quee- 
ttoos  are  answered  by  me  or  by  my  authority,  and 
will  be  assumed  as  my  act,  and  the  statements  are 
wairantedto  be  a  correct  description  of  the  prop- 
erty named,  and  of  all  incumbrances,**— tlie  court 
keU  the  oompany  liable  saying  such  a  clause  was 
'^form  of  words  to  attempt  to  create  on  paper  an 
agmey  which  In  fact  never  existed**  and  was  *^n 
sttsmpi  by  the  company  not  to  restrict  the  powers 
of  Ma  own  agent,  but  an  effort  to  do  away  with  the 
relation  altogether,  by  mere  worda  and  to  make 
Urn  In  the  same  manner  the  agent  for  the  assured 
wben  In  fact  sueh  relation  never  existed.** 

In  Alexander  v.  Germanla  F.  Ina  Go.,  2  Hun, 
ffSi,  where  the  answers  were  written  In  by  the 
company*a  agent,  the  court  drew  a  distinction  b»> 
tween  the  'case  where  the  company^  agent  acts, 
and  where  a  broker  fllls  It  in,  holding  that  In  the 
former  case  the  oompany  could  not  free  itself  from 
liability  by  reason  of  such  notice,  which  was  meant 
to  apply  to  a  class  known  as  brokers,  whose  busi- 
ness Is  to  effect  insurance  for  others,  and  who  are 
not  agents  for  the  company  or  others,  except  in  so 
far  as  their  acts  In  any  particular  case  make  them 
sndL 

8o  In  Gates  v.  Penn  F.  Ina  Co.,  10  Hun,  488, 
where  the  In8urer*s  agent  filled  in  the  application 
whlcb  was  never  made  or  signed  by  the  assured, 
and  a  policy  was  Issued  thereon  by  the  terms  of 
which  the  party  procuring  the  insurance  was 
made  the  agent  of  the  assured  and  not  of  the  in- 
surer, the  court  held  the  company  liable  as  aasured 
had  no  notice  of  the  clause  and  had  a  right  to  pre- 
sume that  the  agent  was  the  company*s,  but  had  he 
had  notice  of  the  clause  in  the  policy  he  would 
have  been  bound  thereby. 

And  again  in  ftprague  v.  Holland  Purchase  Ins. 
CO.,  60  N.  IT.  128,  where  the  application  signed  In 
blank  was  filled  In  by  the  agent  of  the  company 
without  any  knowledge  or  dictation  of  the  assured 
and  oontafaied  false  answers,  the  policy  contained 
a  clause  making  the  agent  the  agent  of  the  aasured, 
and  alao  a  condition  that  the  application  must 
be  filled  up  by  the  **du]y  authorized  agent**  of  the 
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( company,  the  court  held  that  the  application  was 
filled  in  by  the  company*s  agent  and  not  by  the 
agent  of  assured,  pointing  out  the  fact  that  the 
condition  was  hostile  to  the  clause. 

In  Bushaw  v.  Women*s  Mut.  Ins.  h  Ace.  Oo.«  28 
N.  7. 8.  B.  021,  where  the  application  was  filled  In 
by  the  company*s  general  agent  and  contained  a 
misstatement  which  the  company  contended  freed 
them  from  liability  aa  under  a  provision  of  Its  con- 
stitution, the  agent  aecuiiog  the  application  was 
to  be  deemed  the  agent  of  the  applicant  only,— the 
court  held  that  such  words  must  be  construed  aa 
applicable  to  such  agent  as  could  be  the  agent  of 
tlie  applicant,  such  as  an  Insurance  broker  or  so- 
liciting agent,  who  doee  not  In  the  act  of  soUdta^ 
tlon  represent  the  company,  and  who  owes  the 
company  no  duties  inconalstent  with  hia  dealing 
at  arma-length  against  It  in  the  service  of  the  ap- 
plicant, and  meant  aome  agent  other  than  the  de- 
fendant*s. 

In  Susquehanna  Mot.  F.  Ins.  GO.  ▼•  Oosick,  109 
Pa.  167,  the  company*s  agent  examined  the  prop- 
erty and  filled  In  the  application  which  contained 
a  misdescription  of  the  buildings.  The  court  held 
that  the  company  were  bound  thereby  as  the  act 
was  that  of  their  own  agent  and  not  of  the  as- 
sured*s,  and  that  the  condition  in  the  policy  mak- 
ing the  person  procuring  the  Insurance  the  agent 
of  the  assured,  waa  immaterial,  the  assured  being 
an  Innocent  party. 

So  in  Sullivan  v.  Fhenix  Ins.  Go.  of  Brooklyn* 
84  Kan.  ITO,  where  the  agent  had  authority  to  aolldt 
Inauiance,  fill  up  and  forward  applications,  com- 
plete and  execute  insurance  contracts,  and  to 
countersign  the  policy  which  otherwise  was  In- 
valid, the  court  held  that  such  a  clauae  could  not 
make  the  agent  of  the  company  the  agent  of  tbe 
assured,  such  a  olause  being  a  contradiction  and 
Invalid. 

And  where  the  Instructions  required  tbe  assured 
to  apply  to  an  agent  of  tbe  company  if  one  were 
In  the  district,  and  to  conform  to  certain  forms  in 
filling  up  the  application  and  making  the  survey,, 
the  court  held  that  the  agent  assisting  In  making 
such  survey  was  the  agent  of  tbe  company  and 
not  of  tbe  assured.  Both  v.  City  Ins.  Co.,  6  Mc- 
Lean, 824.  Here  the  condition  stated  that  the  party 
furnishing  such  survey  should  be  responsible  for 
Its  accurauy. 

In  Boetcber  v.  Hawkeye  Ina.  Co.,  47  Iowa,  268, 
the  court  held  that  the  premium  being  paid  on  the 
delivery  of  the  policy,  and  tbe  plaintiff  having  no 
chance  of  ascertaining  the  nature  and  existence  of 
the  clause  prior  to  the  payment,  the  insertion  of 
such  a  clause  was  af  raud  upon  his' rights,  and  that 
the  assured  was  not  bound  thereby,  and  that  there 
was  no  principle  of  law  which  required  him  to> 
diligently  examine  tbe  policy  for  the  purpcee  of 
ascertaining  the  existence  of  such  false  statementa 
of  a  transaction  supposed  to  be  dosed. 

But  while  the  court  so  held  it  admitted  that  if 
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Schmeck  had  agreed  to  write  it  and  had  actu- 1 
ally  filled  out  aod  signed  the  policies,  and ' 
because  afterwards  Scbmeck  delivered  them  to  ! 
the  plaintiff,  who  accepted  and  ratified  them, 
the  policies  are  valid  and  binding  as  written; ! 
and  they  relate  back  and  cover  the  loss  which 
occurred  on  the  6th  of  July. 

The  authorities  may  be  divided  into  classes. 

1st.  Cases  where  no  policy  was  issued,  but 
an  attempt  is  made  to  enforce  a  contract 
•claimed  to  result  from  the  ne^tiations. 

In  such  cases  it  is  always,  of  course,  an  open 
•question  whether  the  parties  have  gone  far 
enough  in  their  negotiations  to  consummate  a 
•contract. 


In  the  cases  following  it  was  held  that  the 
contract  was  completed: 

Perkint  v.  Washini^ton  ln$,  Co.  4  Cow.  645; 
Tay/loe  v.  MerchanU  F,  Ins,  Co,  of  Baltimore, 
50  U.  8.  9  How.  890,  18  L.  ed.  181. 

In  the  following  cases  it  was  held  that  the 
negotiations  had  not  progressed  far  enough  to 
make  a  contract: 

MaUoon  Mfg^  Co.  v.  Oshkoah  MuL  F,  Ins.  Co, 
69  Wis.  678;  KimbaU  v.  Lion  Ins.  Co.  17  Fed. 
Rep.  680;  Tyier  v.  New  Amsterdam  F.  Ins, 
Co.  4  Robt.  415;  Continental  Ins.  Oo.  ▼. 
Jenkins,  5  Ins.  L.  J.  614;  Thayer  v.  Middleseas 
Mut.  F.  Ins.  Co.  10  Pick.  826;  Faughner  v. 
Jfanvfacturers  Mut.  F.  Ins.  Oo.  86  Mich.  536; 


the  application,  payment  of  the  premium,  tMa- 
«noe  and  delivery  of  the  policy  were  all  consum- 
mated at  the  same  time,  or  were  all  dllTpreiit  parts 
•of  the  same  tranaaotion,  the  assured  should  be 
bound  by  whatever  statements  and  oblifratlons 
were  contained  in  the  policy,  and  also  intimated 
that  the  same  mlirbt  be  true  in  case  he  knew  the 
policy  contained  such  a  clause. 

The  same  principles  have  been  applied  where  the 
company  hauEi  relied  upon  its  by-laws  to  make  its 
ajrent  the  assured^s. 

In  Masters  v.  Madison  County  Mut.  Ins.  Go.,  11 
Barb.  OSSi,  the  court  held  that  the  company  could 
DOt  by  its  by-lawB  make  its  a^ent  the  aireut  of  the 
assured  for  the  purpose  of  avoiding  the  effect  of 
an  omlsBion  of  such  agents  in  the  application  for 
the  policy. 

The  same  conclusion  was  reached  in  Clark  v. 
Union  Mut.  F.  Ins.  Co.,  40  N.  H.  889,  77  Am.  Dec. 
TSl,  where  the  by-laws  of  the  company  provided 
that  tbe  person  taking  the  survey  sbould  be  con- 
sidered the  agent  of  the  assured,  full  particulars 
being  given  to  such  surveyor. 

The  same  doctrine  has  been  applied  to  applica- 
tions and  policies  in  mutual  insurance  companies. 

Thus  in  BUenberger  v.  Protective  Mut.  F.  Ins. 
€o.,  89  Pa.  404,  the  court  held  that  a  mutual  insur- 
ance company  could  not  protect  Itself  from  mis- 
take or  fraud  in  its  agont  by  the  insertion  of  such 
a  clause  in  the  contract,  as  the  intention  of  the 
company  to  make  its  agent  the  insured^s  not  being 
known  to  the  assured  at  the  time  of  making  tiie 
application. 

This  decision  was  followed  in  Kister  v.  Lebanon 
Mut.  Ids.  Co.  (Pa.)  Oct.  7,  1889,  where  theapplicap 
lion  was  filled  in  and  indorsed  by  the  agent  ^'as 
agent"  of  the  company  and  the  exposures  were 
made  by  him  as  agent,  the  policy  was  forwarded 
to  htm,  he  delivered  it,  lifted  the  premium,  em- 
braced it  in  a  formal  report  of  the  company,  de- 
■ducting  his  commission,  he  subsequeatly  received 
the  aasesements,  aod  gave  the  receipts  which  were 
recognized  by  the  company,  and  the  policy  con- 
tained a  clause  making  the  procurer  of  tbe  insur- 
ance the  agent  of  the  assured.  The  court  held, 
tbat  he  was  tbe  duly  authorized  agent  of  the  com- 
pany and  not  of  tbe  assured,  as  such  a  provisioo 
•could  not  embrace  such  agents,  and  referred  only 
to  persons  operating  on  their  own  account,  or  on 
behalf  of  the  assured,  and  not  representtaig  the 
-company  in  procuring  tbe  insurance. 

But  in  many  cases  the  courts  have  held  tbe  clause 
valid  and  binding  upon  the  assured. 

Tbus  in  Sexton  v.  Montgomery  County  Mut.  Ins. 
•Co.,  9  Barb.  191,  where  the  question  was  raised  upon 
the  clause  in  the  policy  providing  that  *'in  all  cases 
the  insured  will  be  bound  by  the  apphcation,  for  the 
purpose  of  taking  which  the  surveyor  will  be 
deemed  the  agent  of  the  applicant  as  well  as  of  the 
company,"  the  court  held  that  tbe  plaintiff  was 
bound  by  tbe  omission  of  the  company's  surveyor 
who  was  hia  agent  under  tbe  clause. 

tdo  L.  a  A. 


And  in  Kabok  v.  Phoenix  Mut.  L.  Ins.  Oo^  21  N« 
Y.  8.  B.  208,  where  the  application  containing  a 
misstatement  as  to  age  was  filled  up  by  company  la 
agent  and  signed  by  the  assured,  the  policy  con- 
tained conditions,  one  warranting  the  apDlioation 
'*made.  prepared,  and  written  by  the  apr  licant,  or 
by  his  own  proper  agent,  and  that  the  aaaurer  is 
not  to  be  taken  to  be  responsible  for  its  prepara- 
tion, or  for  anything  contained  therein,  or  omitted 
therefrom;  and  that  in  case  of  any  untrue  answers 
or  statements"  or  **BuppreaBlon  of  any  fact**  the 
company's  liability  should  be  limited*— the  court 
held  tbat  sucb  clause  oonatltnted  the  agent  filling 
in  the  application  the  agent  of  the  assured. 

In  ftohrbach  v.  Germania  F.  Ins.  Co.,fle  N.  Y.  47. 20 
Am.  Rep.  451,  action  was  brought  upon  a  flre  pol- 
icy which  the  defendant  sought  to  avoid  by  reason 
of  breach  of  warranty.  The  application  was  filled 
up  by  the  agent  of  the  company,  the  plaintiff  lay- 
ing all  the  facts  before  the  agent  who  drew  hie  own 
conclusions  and  the  omissions  were  of  matters  not 
deemed  essential  by  him.  The  policy  contained  a 
clause  making  tbeinsurance  agent  the  agent  of  the 
plaintiff  and  not  of  the  defendant  **under  any  olr- 
oumstances  wbatever,'*  and  the  court  held  the 
plaintiff  bound  thereby,  the  contracts  of  the  par- 
ties being  taken  as  found  and  enforced  as  they 
read. 

The  same  conclusion  was  reached  by  the  court  In 
Alexander  v.  Germania  F.  Ins.  Co.,  64  N.  Y.  464, 23 
Am.  Rep.  76,  where  the  question  turned  upon  the 
agent's  knowledge  tbat  the  house  imured  was  un- 
occupied contrary  to  tbe  plaintilTs  answer. 

8o  in  Wilber  v.  WiUiamsburgh  City  F.  Ins.  Oo^ 
12S  N.  Y.  489.  plaintiff's  assignors,  through  brokeca, 
obtained  a  policy  of  insurance  agamst  flre  in  the 
defendant  company  and  paid  the  premium  in  two 
Installments,  to  such  brokers,  who  neglected  to 
pay  it  over  to  the  company;  the  latter  declared  the 
policy  void,  and  relied  upon  the  clause  making'  the 
broker  the  agent  of  the  assured  and  not  of  the  com- 
pany. Tbe  court  beld  that  it  was  entirely  compe- 
tent for  the  parties  to  agree  that  a  third  peraon 
participating  in  the  negotiations,  should,  for  the 
purpose  of  procuring  the  policy,  be  deemed  an 
agent  of  tbe  assured. 

So  in  Allen  v.  German  American  Ins.  Co.,  128  N. 
Y.  6,  where  the  question  was  whether  the  asent 
was  to  be  considered  the  insurer's  or  the  insured's 
for  the  purpose  of  waiving  a  condition  •ggJnBt 
otber  insurance,  tJie  agent,  a  broker,  having-  no- 
tice thereof  at  the  time  the  application  was  made, 
transmitting  the  same  with  a  clause  giving  the 
privileges  of  further  insurance  to  the  company 
who  changed  tbe  terms  as  to  total  insurance  and 
issued  the  policy,  whicb  contained,  inter  aiicu  a 
clause  making  the  agent  the  assured's,  the  court 
held  the  assured  assented  to  such  condition  by  the 
Bcoeptanoe  of  the  policy,  and  that  the  same  was 
reasonable. 

In  Baker  v.  Home  L.  Ins.  Co.,  8  Hun,  402, 64  N.  Y« 
648,  the  statements  contained  in  the  application 
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J^rohn  V.  Hartford  K  Ins.  Co.  87  Wi&  625, 19 
i.m.  Rep.  777. 

2d.  The  following  are  cases  where  the  pol- 
icy was  made  out,  but  never  actually  delivered 
to  the  assured. 

In  Mutual  L,  Ins.  Co,  v.  Young,  5  Ids.  L.  J. 
17»  recovery  was  not  allowed. 

in  the  following  cases  recovery  was  allowed: 

Kc^ne V.  Insurance  Co,  of  N,  A,l  Wash.  C. 
C.  98;  Hallock  v.  Commercial  Ins,  Co,  26  N.  J. 
L.  268;  Whitaker  v.  Farmers  U,  Ins.  Co.  29 
Barb.  812;  Franklin  F.  Ins,  Go,  v.  Colt,  87  U. 
S.  30  Wall.  660,  22  L.  ed.  428;  Dibble  v. 
Iiorihem  Assur  Co,  70  Mich.  1. 

3d.    The  following  are  cases  where  the  pol- 


icies were  made  out  before  the  fire  and  deliv- 
ered afterwards: 

Lightbody  v.  North  American  Ins,  Co,  23 
Wend.  18;  Dar^iport  v.  Peoria  M.  db  F.  Ins. 
Co,  17  Iowa,  276;  Mead  v.  Davison,  8  Ad.  & 
El.  800;  Oeneral  Interest  Ins.  Co,  v.  Buggies, 
25  U.  8. 12  Wheat.  408,  6  L.  ed.  674;  Baldwin 
V.  Chouteau  Ins.  Co,  66  Mo.  151,  17  Am.  Rep. 
671. 

4th.  In  the  following  cases,  although  pol- 
icies had  been  made  out  and  delivered  to  the 
plaintiff,  yet  because  of  the  noncompliance  by 
the  plaintiff  with  a  condition  precedent,  it  was 
held  he  could  not  recover. 

Hartshorn  v.  Shoe  A  L.  Dealers  Ins,  Co,  15 


were  made  warranties,  it  being  stated  therein  that 
they  should  form  part  of  the  contract  and  be  the 
tesis  thereof.  The  application  was  filled  in  by  the 
agent  and  signed,  and  its  contents  were  known  to 
theasaured,  and  the  court  held  the  plaintiff  could 
not  recover,  as  the  answers,  altbough  uomlnaliy 
coming  from  the  Insurer,  were  those  of  the  as- 
flured.  reiterating  the  rule  as  expressed  fn  Union 
Mat  L.  Ins.  Oo.  v.  Wilkinson,  80  U.  S.  18  WaU.  222, 
ao  L.  ed.  617;  American  L.  Ins.  Go.  v.  Mabone,  88  U. 
&  21  Wall.  152,  22  L.  ed.  fi03;  and  Rov^ley  v.  Em- 
\&SQ  Itts.  Co.  aa  N.  Y.  560:  but  distinguishing  it 
from  the  latter  case  and  from  Plumb  v.  Cattarau- 
gus a  M.  Ins.  Go.  18  N.  Y.  892.  72  Am.  Dec.  62,  on 
the  inround  of  the  filling  in.  of  the  blank  m  the  ab- 
•ence  of  the  aesured  without  his  sanction. 

Iq  Shawmut  Mut.  F.  Ins.  Co.  v.  Stevens,  0  Allen, 
fiZ.  the  plaintiffs  sought  to  recover  from  defendant 
premiums  and  other  dues,  defendant  alleging 
fraud  in  the  party  to  whom  her  application  was 
givea.  The  court  held  that,  under  the  special 
dauses  of  the  policy  agreeing  that  the  company 
•hould  **not  be  bound  by  any  act  done  or  statement 
made  to  or  by  any  agent  or  others,  not  contained 
In  this  application,"  and  making  every  "^agent, 
broker,  or  other  person  forwarding  applications  or 
receiving  premiums**  the  agent  of  the  applicant, 
the  defendant  was  liable  and  that  the  agent,  al- 
though he  had  acted  as  the  general  agent  of  the 
company,  was  his  agent  and  not  the  company's. 

8o  in  Wood  v.  Firemen^s  F.  Ins.  Co.,  128  Mass.  816, 
where  the  policy  was  procured  through  a  broker, 
who  fraudulently  valued  the  property,  and  otber- 
wise  misrepresented  the  same,  the  court  held  that 
the  broker  was  the  agent  of  the  assured  under  the 
clause  m  the  policy  making  **any  person**  other 
than  the  assured,  **who  may  procure**  the  insur- 
ance, ^in  aU  cases  and  under  all  circumstances,** 
such  agent;  and  further,  that  chapter  170  of  the 
Statute  of  1861  did  not  affect  the  case. 

And  the  same  conclusion  was  arrived  at  in  Mul- 
feyy.  Shawmut  .Mut.  F.  Ins.  Co.,  4  Allen,  116,  iO. 
Am.  Deo.  080,  where  the  insurance  was  procured 
through  and  the  premium  paid  to  a  broker  who 
had  placed  several  policies  and  had  a  monthly  ac- 
count with  the  company  and  tendered  the  preml- 
nm,  which  was  never  paid. 

In  Allan  tie  Ids.  Co.  v.  Carlin,  58  Md.  836,  the  as- 
sured applied  to  an  agent  for  a  renewal  of  a  policy. 
The  agent  forwarded  the  application  to  a  general 
manager  and  agent  elsewhere,  who  returned  two 
policies,  one  of  which  was  the  appellant's  whose 
company  he  represented.  The  policies  were  ac- 
cepted and  the  premiums  paid  to  the  agent  and 
forwarded  by  him  to  the  general  manager  and 
agent.  The  appellant*8  policy  contained  a  clause 
making  the  person  procuring  the  insurance  the 
agent  of  the  assured,  and  the  court  held  tbe  clause 
applicable  to  the  present  case,  as  by  accepting  tbe 
policy  by  payment  of  the  premium  he  ratified  the 
sets  of  the  agent.    In  this  case  there  was  no  evl- 
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dence  to  show  that  the  agent  first  applied  to  was 
ever  the  agent  of  the  appellants. 

In  RichardBOD  v.  Maine  Ins.  Co.,  46  Me.  894, 74  Am. 
Deo.  469,  tbe  plaintiff  applied  by  letter  to  an  insur- 
ance agent  for  insurance.  Tbe  agent  filled  up  the 
application  misstating  a  mortgage  upon  the  prem- 
ises and  signed  the  plaintilTs  name  theretx),;the  pol- 
icy was  issued,  and  made  the  application  part  of 
the  contract  between  the  parties.  Tbe  court  held 
that  by  accepting  the  policy  the  plaintiff  ratified 
the  agent*s  acts,  and  that  the  letter  written  and 
sent  by  him  to  such  agent  did  not  bind  the  company. 

In  MiUvUle  Mut.  M.  ft  F.  Ins.  Co.  v.  Gollerd,  88  N. 
J.  L.  480,  where  the  policy  provided  that  **any  per- 
son or  persons  ottaer  than  the  assured  **  procuring 
the  insurance  should  be  the  agents  of  the  assured 
**and  not  of  thiscompany  under  any  circumstances 
whatever,  or  in  any  transaction  relating  **  to  the 
insurance,  the  court  held  that  assured  was  bound 
thereby  as  he  assented  to  the  clause  by  taking  the 
policy. 

And  again  in  Pottsville  Mut.  F.  Ins.  Co.  v.  Fromm, 
100  Pa.  847,  where  the  company*S  agent  examined 
and  inspected  the  premises  and  filled  up  the  appli- 
cation reading  and  explaining  same  to  the  assured, 
the  court  held  that  such  agent  was,  with  regard  to 
such  application,  the  agent  of  the  assured,  and  dis- 
tinguished the  case  from  Bilenberger  v.  Protective 
Mut.  F.  Ins.  Co.,  89  Pa.  464,  on  the  ground  of  fraud 
in  the  latter  case. 

In  Fire  Asso.  of  Philadelphia  v.  Hogwood.  88  Ya. 
842,  where  the  policy  contained  tbe  clause  making 
any  broker  employed  the  agent  of  the  insured,  and 
also  avoiding  tiie  policy  for  other  Insurance  either 
prior,  or  subsequent,  to  the  policy  without  the 
written  consent  of  tbe  company,  the  appellee 
claimed  that  the  company*s  agent  had  notice  of 
other  insurance  and  that  it  was  boimd  thereby. 
The  court  held  that  if  the  party  procuring  the  in- 
surance was  an  insurance  broker  be  was  the  agent 
of  the  assured,  and  that  notice  to  him  was  not 
notice  to  the  company. 

In  McFarland  v.  Peabody  Ins.  Co^  6  W.  Ya.  426, 
the  plaintiffs  were  applied  to  by  insurance  brokers 
to  effect  additional  insurance  upon  their  works,  and 
upon  such  being  given  tbe  brokers  approached  the 
secretary  of  the  defendant  company  who  in- 
structed them  to  send  a  form  or  copy  of  the  policy 
and  the  poUcy  would  be  forwarded  for  the  plain- 
tiffs. Tbe  application  was  filled  in  by  the  broker 
without  the  company*s  instructions  or  knowledge. 
I'he  court  held  that  such  broker  was  the  agent  of 
the  assured  and  not  of  the  company. 

b.  As  to  notice  of  tanceXiaHon, 

The  party  procuring  the  insurance  was  held  not 
to  be  the  assured*8  agent  to  receive  notice. 

In  Grace  v.  American  Cent  Ins.  Co.  of  St.  Louis, 
109  CJ.  S.  278, 21 L.  ed.  932,  the  action  was  upon  a  fire 
policy  which  contained  a  clause  terminating  the 
insurance  at  any  time  at  the  request  of  the  assured. 
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Gray,  240;  Wood  v.  PoughkeepHe  Mut,  Iru.  Co. 
82  N.  Y.  619. 

No  case  is  cited  in  the  defendaDt's  brief,  and 
DO  case  is  known  as  ever  to  bave  beeti  decided, 
wbere  tbe  policy  was  delivered  to  the  plaintiff 
after  the  fire  tbe  agent  making  the  delivery 
knowing  the  facts,  in  which  recovery  has  been 
denied. 

Upon  tbe  subject  of  the  policy  relating  back 
and  covering  tbe  loss  which  has  occurred 
before  delivery,  see — 

1  Wood,  Fire  Ins.  §  16;  EUU  v.  Albany  Oity 
F,  Ins.  Co.  60  N.  Y.  402,  10  Am.  Rep.  4»6; 
Home  Ins.  Co.  v.  Curtis,  82  Mich.  401. 

To  constitute  a  delivery  of  the  policy  it  is 
not  necessary  that  there  should  be  an  actual 


manual  transfer  from  one  party  to  the  other. 
The  agreement  upon  all  the  terms  and  the  issu^ 
and  transmission  to  the  agent  of  a  policy  im 
accordance  therewith,  for  delivery  without, 
conditions,  is  tantamount  to  a  delivery  to  tL» 
insured. 

May,  Fire  Ins.  T  60,  citing:  Maekie  ▼. 
European  Ins.  Co.  21  L.  T.  N.  8.  102;. 
Cooper  V.  Pacific  Mat.  L.  Ins.  Co.  7  Nev^. 
116,  8  Am.  Rep.  705;  Fried  v.  Bayal  Ins. 
Co.  cff  Liverpool,  Ail  Barb.  127;  New  Eng^ 
land  F.  db  jf.  Ins.  Co.  t.  HMnson,  25  Ind. 
537. 

The  policies  in  question  insure  this  lumber 
even  though  it  had  been  "sold"  to  the  parties^ 
named,  it  not  having  been  delivered. 


or  at  the  company's  option  upon  notlce,and  maklnir 
it  a  part  of  the  contract*' that  any  person  other 
than  the  insured*'  procuring  the  insurance  should 
be  ^the  agent  of  the  assured"  and  not  of  the  oom- 
pany  *'  under  any  cJroumstaooes  whatever,  or  in 
any  transaotion  relating  to  this  iDSurance.'*  The 
question  turned  upon  the  point  of  agency  on  the 
part  of  the  party  procuring  such  insuranoe,  with 
respect  to  the  reoeiving  notice  of  termination  of 
the  policy  by  the  company.  The  court  held  that 
the  clause  imported  nothing  more  than  that  the 
person  attaining  such  insurance  was  to  be  deemed 
the  agent  of  the  insured  in  all  matters  immediately 
connected  with  the  procurement  of  the  policy,  and 
that  when  that  contract  was  consummated  by  the 
delivery  of  the  policy,  he  ceased  to  be  the  agent  of 
the  insured,  provided  his  employment  was  merely 
to  procure  the  insurance. 

This  decision  was  followed  in  Kehler  y.  New  Or^ 
leans  Ins.  Co.,  28  Fed.  Bep.  709,  where  the  notice 
was  given  to  the  broker  who  procured  the  insur- 
anoe as  his  duty  terminated  upon  the  procuring  of 
the  insurance. 

And  again  in  Newark  F.  Ins.  Go.  v.  8ammon8,110 
lU.  1661,  where  the  clause  provided  that  the  agent 
procuring  the  insurance  should  be  considered  the 
agent  of  the  assured  **  in  any  transaction  relating 
thereto,"  the  court  holding  that  such  a  clause 
could  not  overcome  the  fact  that  tbe  broker  may 
have  acted  for  tbe  company  as  agent  in  some  mat- 
ter connected  with  the  policy,  such  as  the  delivery 
thereof  and  the  collection  of  the  premium. 

So,  too,  in  Mutual  Assur.  Soc  v.  Scottish  Union  Sb 
Nat.  Ins.  Co.,  84  Ya.  116,  where  the  poUoy  contained 
a  provision  for  cancellation  by  the  company  on 
verbal  or  written  '^notice  to  that  effect  and  refund- 
ing or  tendering  to  the  assured"  the  paid  pre- 
miums, and  making  any  brolcer  or  person  other 
than  the  assured  or  tbe  duly  authorized  agent  of 
the  company  *'the  agent  of  the  assured  in  any 
transaction  relating  to  the  insurance,"  the  court 
held  that  noUoe  to  the  broker  who  procured  the 
insuranoe  was  not  effectiye  under  such  clause,  and 
further  that  a  custom  or  usage  nuiking  such 
broker  the  agent  of  the  assured  would  not  fix  such 
notice  upon  tbe  assured. 

So  where  an  agent  acting  for  two  insurance  com- 
panies canceled  a  policy  in  one  and  Issued  a  new 
one  in  the  otber  company  without  consulting  tbe 
a^ured  or  advising  him  thereof,  the  court  held  he 
was  not  the  assured's  agent  to  cancel  the  policy 
and  that  his  authority  could  not  be  presumed  from 
the  fact  that  be  represented  the  companies  and  the 
assured.    Lancashire  Ins.  Co.  v.  Hill,  114  Pa.  248. 

In  Broadwater  v.  Lion  F.  Ins.  Co.,  34  Minn.  465,  the 
court  held  that  an  agency  to  procure  insuranoe  Is 
not,  as  a  matter  of  law,  presumed  to  exist  for  the 
purpose  of  canceling  an  insurance  procured,  or  of 
reoeiving  notice  of  suob  cancellation.  Qrace  v. 
American  Cent.  Ins.  Co.,  109  U.  S.  278,  SI  L.  ed.  902, 
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and  Adams  v.  Manufacturers  Sb  Bldrs.  F.  Ins.  Ocw 
17  Fed.  Bep.  680,  followed. 

In  Adams  v.  Manufacturers  ft  Bldrs.  F.  Ins* 
Co.,  miprot  where  the  policy  contained  the  clauB» 
making  the  agent  procuring  the  insurance  or  any 
renewal  thereof  or  indorsement  thereon,  the  agent 
of  the  assured  and  not  of  the  company  **in  any^ 
transaction  relating  to  the  insurance,"  the  court 
held  that  such  clause  did  not  make  tbe  agent  or- 
broker  procuring  such  msurance  the  arent  of  tb» 
assured  tor  the  purpose  of  receiving  notice  of  can- 
cellation of  the  policy  by  the  company,  especially 
where  such  notice  never  reached  the  knowledge  of 
the  assured,  and  that  a  usage  would  not  bind  the- 
assured  unless  it  were  shown  that  he  had  notice* 
thereof  and  it  was  uniform. 

An  agent  to  procure  insurance  is  not  an  agent  te 
aooept  notice  of  the  cancellation  of  the  policy. 
Quong  Fue  Sing  v.  Anglo-Nevada  Assur.  Corp.,  10 
L.  B.  A.  144,  86  Cal.  666. 

The  same  doctrine  was  applied  by  the  court  i» 
the  case  of  Insuranoe  Co's  (Niagara  F.  ft  Ham- 
burg-Bremen) V.  Baden,  87  Ala.  811,  where  the  pol- 
icy  contained  a  clause  to  the  effect  that  notice  t» 
tbe  assured  '*or  to  the  person  who  may  have  pro- 
cured the  insurance  to  be  taken,"  should  be  effect-^ 
uaU  the  court  held  that  if  notice  to  the  procurer  of 
the  insurance,  the  agent  of  the  company,  were 
valid  the  provision  would  be  contrary  to  publlo 
policy. 

The  contrary  was,  however,  held  to  be  the  case 
in  Hermann  v.  Niagara  F.  Ins.  Co.,  100  N.  F. 
411, 68  Am.  Bep.  197,  where  the  defendants  claimed 
to  have  canceled  the  policy  by  notice,  and  relied 
upon  the  clause,  declaring  **it  a  part  of  this  con- 
tract that  any  person,  other  than  the  assured,"  pro* 
curing  the  insuranoe  shall  be  the  agent  of  tbe 
assured  and  not  of  the  company,  "under  any  cir- 
cumstances whatever,  or  in  any  transaction  relat- 
ing to  this  insurance,"  the  court  held  that  the  no- 
tice of  cancellation  delivered  to  the  broker  who 
procured  the  policy  was  not  notiofe  to  the  plaintiff^ 
but  that  such  broker  might  be  the  agent  of  the  as- 
sured in  transactions  subsequent  to  the  inception 
of  the  policy,  but  in  every  case  must  depend  upon 
his  authority.  It  distinguished  the  case  fi'om 
Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  64N..X.  86» 
on  the  ground  of  authority. 

So  where  the  evidence  showed  that  the  broker 
did  not  exact  payment  of  premiums,  when  due,  but 
kept  a  private  account  with  the  assured  who  paid 
when  called  upon,  and  that  the  broker  looked  after 
the  assu red's  business  and  allowed  an  abatement 
of  ihe  premiums,  the  broker,  was  held  to  be  the 
agent  of  the  assured  so  as  to  bind  him  by  receipt  of 
notice  of  cancellation.  Hartford  F.  Ins.  Co.  ▼• 
Reynolds,  86  Mich.  602. 

And  where  a  policy  was  delivered  to  the  broker 
subject  to  a  condition  that  it  should  not  be  valid 
uutil  approved  by  the  home  olBoe  of  the  company.. 
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1  Wood,  Fire  Ins.  §  265  e^  seq,;  Shaw  v. 
JEtna  Im.  Co.  49  Mo.  578,  8  Am.  Bep.  150; 
Conner  v.  Farmen  Mvt  F,  In».  Co.  46  Mich. 
15;  Oufgt  ▼.  Ifew  Hampshire  F,  Inn,  Co.  66 
Micb.  98;  Farmers  Mut.  F.  Ins.  Co.  v.  Fogd- 
man,  85  Mich.  481. 

Grant,  «/.,  delivered  the  following  opin- 
ion : 

This  is  an  action  upon  two  policies  of  in- 
surance, dated,  respectively,  July  2  and  8, 
1890,  for  $2,500  each,  upon  lumber  claimed 
to  have  been  the  property  of  the  plaintiff, 
and  situated  upon  two  docks  in  East  Tawas, 
Mich.  The  property  insured  was  consumed 
by  fire  on  the  night  of  July  5th  following. 


One  J.  H.  Schmeck  was  the  defendant's 
agent  at  East  Tawas  at  this  time,  and  was 
authorized  to  "  receive  proposals  for  insurance 
against  loss  or  damage  by  fli*e,  •  •  •  to 
fix  rates  of  premium,  to  receive  moneys,  and 
to  countersign,  issue,  renew,  and  consent  to 
the  transfer  of  policies  of  insurance,  subject 
to  the  rules  ana  regulations  of  the  company, 
and  to  such  instructions  as  may,  from  time 
to  time,  be  given  by  its  officers."  He  also 
was  the  agent  of  several  other  companies. 
Schmeck's  wife  was  a  stockholder  of  the 
plaintiff,  and  his  brother-in-law  was  its  sec- 
retary and  treasurer,  and  its  general  office 
was  m  Bay  City.  One  Moulthrop  was  plain- 
tiff's agent  at  East  Tawa8»  and  testified  that 


-the  policy  contaiDioflr  the  dauae  making  the  broker 
the  asBureU^B  agrent,  the  court  held  such  broker  the 
•agent  of  the  company  to  receive  notice  of  cancel- 
lation, stating  that  if  a  reasonable  time  bad  not 
elapsed  between  the  delivery  of  the  policy  and  the 
giving  of  Buoh  notice  the  broker  was  the  agent  of 
the  EflBured;  aXitfr^  if  such  reasonable  time  had 
•elapeed.  Young  v.  Newark  F.  Ina.  Oo.  (Conn.)  19 
Ins.  Lb  J.  4^ 

So  In  Li  pman  v.  Niagara  F.  Ina.  Co.,  8  L.  B.  A,  719, 
121 N.  T.  4154,  where  the  action  was  brought  upon  a 
*^  binding  sUp  ^  which  the  defendant  contended  was 
driven  subject  to  the  conditions  of  the  policy,  one 
'Of  which  provided  for  the  cancellation  of  the 
polioy  by  the  company  on  notice  **to  the  assured 
<nr  to  the  person  who  may  have  procured  this  In- 
«iiranoe  to  be  taken  by  the  oompany,"  the  oourt 
held  that  notice  received  by  the  broker  was  bind- 
ing npon  the  plaintiff. 

And  again  in  Standard  Oil  Oo.  v.  Triumph  Ins. 
<3o^  di  N.  T.  86i|  where  plaintiffs*  brokers  procured 
Inanrance  with  the  defendant  oompany  through 
Its  agents,  the  policy  containing  a  condition  that  if 
the  company  elected,  it  should  '*be  optional  with 
them  to  cancel  this  policy  **  which  diould  cease  on 
notice  **to  the  insured,  or  his  or  their  representa- 
tives,**  the  policy  was  by  mistake  returned  by 
plaintiffs*  brokers  for  cancellation.  There  was  a 
•custom  of  dealing  between  plaintiffs*  brokers  who 
had  control  of  plaintiffs*  Insurance  and  defendants* 
agenta  In  this  and  other  matters.  The  court  held 
that  the  broker  was  the  agent  of  the  plaintiff,  and 
that  the  defendants  were  justifled  in  finding  him 
•elottaed  with  authority  to  act  for  plaintiflb  in  pro- 
eiiring.  modifying,  or  canceling  the  policy,  and 
that  bis  acts  were  those  of  the  plaintiffs. 

8o  in  Stone  v.  Franklin  F.  Ins.  Co.  of  Boston,  106 
N.  T.  643|  where  the  plaintiff  through  a  broker 
effected  an  insurance  upon  property  the  policy 
providing  that  the  oompany  had  **the  right  at  any 
time  and  for  any  cause  to  return  the  assured  the 
tmexpized  premium  pro  rota,  which  shall  have  the 
effect  to  cancel  and  annul  the  policy.**  The  pre- 
mium, owing  to  a  definite  course  of  dealing  be- 
tween the  agent  and  the  company,  was  not  paid  by 
him  but  charged  against  him  by  the  company 
whom  he  paid  at  his  convenience.  The  company 
•erved  the  agent  who  had  acted  for  two  years  as 
the  agent  of  assured  in  placing  insurance,  without 
Instructions  as  to  rates,  amounts  or  otherwise,  and 
had  retained  all  policies,  with  notice  canceling  the 
poliey  and  the  property  being  damaged  by  fire  sfter 
the  dsUe  of  such  notice,  the  oourt  held  such  notice 
good  wm  against  the  assured,  as  the  broker  was,  by 
the  olrcumstanoes  of  the  case,  general  agent  of  the 
assured  in  insurance,  and  had  authority  to  receive 
euch  notice. 

In  Karelsen  v.  Sun  F.  Office  of  London,  Limited, 
22S  N.  T.  54S,  where  the  plaintiff  employed  insur- 
ance hrokers  to  procure  insurance,  and  the  de- 
fendant company  upon  the  broker*8  application 
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*  agreed  to  Insure  and  signed  and  delivered  a  *' bind- 
ing slip  **  to  insure  for  twelve  months,  such  slip  to 
be  binding  until  the  policy  was  made  out  and  de- 
livered, subsequently  the  oompany  declined  the 
risk  and  sent  notice  thereof  to  the  broker.  No 
premiums  were  paid  and  the  court  held  that  the 
contract  as  evidenced  by  the  note  was  the  ordinary 
one  issued  by  the  company,  which  permitted  tbe 
oompany  to  cancel  its  policy  upon  notice  to  the 
plaintiffs  or  their  duly  authorized  agents  and  pro- 
vided that "  any  broker  or  other  person  than  the 
insured**  procuring  the  policy  or  any  renewal 
should  **■  be  deemed  to  be  the  agent  of  the  insured 
and  not  of  the  society  in  any  transaction  relatin'g 
to  the  insurance,**  and  that  consequently  the  agent 
was  the  agent  of  the  plaintiff,  the  insured,  and  no- 
tice to  him  was  notice  to  the  plaintiff,  and  that  the 
latter  was  bound  thereby.  The  oourt  distingrulsbed 
the  case  from  Hermann  v.  Niagara  F.  Ins.  Co.,  100 
N.  Y.  411,  iS8  Am.  Rep.  107,  on  the  ground  that  in  the 
latter  the  policy  had  been  delivered. 

e.  A»to  waiver  of  eondfUons  in  polfetf. 

The  agent  was  held  not  to  be  the  assured^  in 
Patrldge  v.  Oommerciai  F.  Ins.  Co.,  17  Hun,  05, 
where  the  company  sought  to  relieve  itself  from 
liability  on  the  ground,  VnUr  oZIo,  of  increased  risk 
in  the  occupation  of  the  premises  contend  log  that 
the  notice  the  agent  had  at  the  time  of  Insurance 
was  not  binding  upon  it.  as  he  was  by  the  terms  of 
the  policy  the  agent  of  the  assured  and  not  of  the 
oompany,  but  the  court  held  the  danse  void  as 
working  out  a  fraud,  and  forming  no  part  of  the 
contract  and  as  an  attempt  to  reverse  the  whole 
law  of  agency  as  declaring  a  man  *'not  bound  by 
his  agent's  acts.** 

And  in  Whited  v.  Germania  F.  Ins.  Go..  78  N.  T. 
4]fi,  82  Am.  Rep.  880,  where  all  policies  required  tbe 
countersignature  of  the  duly  authorized  agent  of 
the  company  to  make  tbem  valid,  and  contained  a 
clause  making  the  party  procuring  the  same  tbe 
agent  of  the  assured  *'  under  any  circumstances 
whatever,  or  in  any  transaction  relating  to  this  in- 
surance,** the  policy  in  question  and  its  renewals 
were  all  so  countersigned  and  such  agent  had  no- 
tice of  a  change  in  tbe  character  of  the  owner, 
which  amounted  to  a  waiver  of  a  condition.  The 
oourt  held  that  the  oompany  were  bound  by  bis 
acts  as  he  was  their  airent  and  not  the  assured^ 
and  had  given  a  valid  waiver  of  the  condition. 

The  court  distinguished  this  case  from  Rohrbnch 
y.  Qermania  F.  Ins.  Co.,  68  N.  Y.  47, 80  Am.  Rep.  457, 
and  Alexander  v.  Gtermania  F.  Ins.  Co.,  66  N.  Y.  464, 
28  Am.  Rep.  76,  upon  the  ground  that  in  these  two 
bases  the  ssbured  had  contracted  to  make  the  agent 
his  own.  and  therefore  he  was  bound  by  bis  mis- 
statement whether  caused  by  fault  or  mistake,  and 
further  upon  the  ground  that  they  dealt  with  mat- 
ten  arising  prior  to  the  issuing  of  the  policy. 

And  the  same  conclusion  was  arrived  at  by  the 
court  in  North  British  9t  M.  Ins.  Co.  v.  Crutoh* 
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be  made  application  to  Schmeck  on  the  26th 
of  June  for  Insurance.  He  said  :  **  I  told  him 
I  wanted  $25,000  of  insurance  on  Lock's 
dock,  $18,000  on  Emory's  main  dock,  and 
$2,000  on  the  shore."  Nothing  was  said 
about  the  rat«  of  insurance,  or  the  time  it 
was  to  run,  or  the  companies  in  which  it  was 
to  be  placed.  Schmeck  said  he  would  write 
it  right  away,  and  Moulthrop  testified  that 
he  understood  that  the  insurance  was  to  begin 
at  once,  and  that  such  was  his  intention. 


Neither  Moulthrop,  nor  any  one  else,  on  be- 
half of  the  plaintiff,  paid  any  further  atten- 
tion to  the  insurance  until  after  the  fire.  The 
fire  occurred  Saturday  night.  On  Sunday, 
July  6th,  Moulthrop  and  Smith,  the  plain- 
tiff's secretary  and  treasurer,  having  been 
notified  by  telegraph  of  the  fire,  went  from 
Bay  City  to  East  Tawas,  and  in  the  evening 
saw  Schmeck  at  his  house,  and  asked  for  the 
policies.  Schmeck  said  they  were  locked  up 
in  his  safe,  and  he  would  send  them  the  next 


field,  106  Tnd.  618,  where  the  policy  contained  the 
clause  In  question  and  was  of  no  valid  effect  until 
couDteraliraed  by  the  agent,  the  court  statlnff  that 
it  doubted  whether  the  condition  would  be  valid 
under  any  oircumstances. 

Acrain  in  Breckinridsre  v.  American  Cent.  Ins. 
Co..  87  Mo.  63,  the  oom|>any  disputed  Its  agents 
Tight  to  grant  consent  to  an  assignment  of  the  pol- 
icy, but  the  court  held  that  as  by  the  conditions 
the  ooDseot  was  to  be  In  writing  and  signed  by  their 
regular  agent  it  oouid  not  relieve  iteelf  from  his 
acts  by  restrictions  and  llmltatlODs  not  communi- 
cated to  the  assured. 

And  again  In  Bast  Texas  F.  Ins.  Oo.  v.  Blum,  76 
Tex.  653,  the  action  was  brought  on^  polloy  trans- 
ferred after  the  destruction  of  the  goods  covered 
hy  It.  The  policy  was  effected  by  an  insurance 
agent  upon  a  request  for  additlooal  insuranoe,  and 
oontained  a  clause  empowering  the  oompany  to 
<Sancel  the  policy  upon  notice.  The  oompany  took 
advantage  of  this  clause  giving  the  insuranoe  agent 
notice.  The  court  held  that  although  the  agent 
was,  for  the  purposes  of  obtaining  the  policy,  the 
agent  of  the  assured,  yet  his  authority  extended  no 
further  as  his  authority  was  only  to  obtain  insur- 
anoe which  implied  no  power  to  discharge  the  con- 
tract of  insurance,  and  that  notice  to  him  was  not 
notice  to  the  assured. 

But  in  Weldert  v.  State  Ins.  Go.,  19  Or.  261,  where 
the  agent^s  powers  were  limited  by  a  clause  In  the 
application  which  contained,  inter  oZta.  a  condition 
that  the  party  procuring  the  insurance  should  be 
deemed  the  agent  of  the  assured,  the  court  held 
that  the  clause  hound  the  plaintiff  and  that  he  was 
precluded  from  showing  that  he  had  the  agent*s 
authority  to  oommit  the  tureaoh. 

6»  ABto  paument  of  premium. 

The  assured  was  held  not  hound  by  the  agent^s 
acts,  in  Lebanon  Mut.  Ins.  Go.  v.  Hoover,  113  Pa.  591, 
67  Am.  Rep.  511,  where  there  was  an  established 
oourae  of  dealing  between  the  Insurance  oompany 
and  the  broker,  whereby  the  former  sent  its  poll* 
cJes  to  the  latter  and  looked  to  him  for  payment  of 
the  premiums  and  settled  its  accounts  with  him 
periodically,  the  broker  diatributing  the  policies, 
charging  the  Insured  with  the  premiums  and  send- 
ing them  bills  therefor.  The  court  held  that  the 
broker  was  the  agent  of  the  company  and, that  the 
latter  could  not  excuse  itself  from  liability  under 
a  condition  that  the  policy  should  be  void  if  pre- 
miums were  not  paid  even  though  a  notice  be 
stamped  upon  the  policy  declaring  that  the  party 
procuring  the  insurance  should  be  deemed  the 
agent  of  the  assured  and  not  of  the  oompany. 

But  if  the  broker  does  not  assume  to  act  as  asrent 
of  the  company,  and  has  no  authority  to  collect 
premiums,  is  not  treated  as  such  agent  by  the  as- 
sured, he  wlil  be  considered  as  the  latter*B  agent 
under  such  a  clause. 

Thus  in  Oris  well  v.  Riley,  find.  App.)  April  12, 
1892,  al&rmed  (Ind.)  Dec.  16, 1893S,  where  the  action 
was  to  recover  damages  for  negligence  in  the  broker 
in  not  paying  over  the  premiums  received  by  him 
by  reason  whereof  the  appellant's  policy  was  ren- 
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dered  void,  the  policy  In  question  stipulating  that 
the  company  wore  not  to  be  held  liable  untd  the 
premiums  were  paid  at  its  head  offloe  or  for  the 
acts  of  any  other  than  its  **duly  commissioned  and 
lawfully  authorized  agent,**  the  court  held  the  ap- 
pellant liable  for  the  loss  occasioned  by  the  non- 
payment of  the  premiums,  and  that  he  was  the 
agent  of  tiie  appellee  in  procuring  and  deUverlng 
the  polloy  of  insuranoe  and  collecting  the  pre- 
miums the  latter  knowing  he  had  no  authority  to 
collect  the  premiums  which  he  entrusted  to  him  at 
Us  own  agent  to  pay  over  to  the  company. 

e.  Duty  toread  ths  poliev. 

In  Kassauer  v.  Susquehanna  Mut.  F.  Ins.  00.,  109 
Pa.  607,  It  was  contended  that  the  assured  acqui- 
esced in  the  clause  by  his  silence  but  the  court  held 
that  even  though  it  was  the  a8sured*s  duty  to  read 
the  policy,  yet  his  neglect  could  not  bind  him 
except  to  what  the  company  had  a  right  to  insert 
in  the  policy,  and  that  he  was  not  bound  to  sup- 
pose that  it  was  going  to  make  a  false  statement 
that  a  person  was  his  agent  who  never  had  been 
but  on  the  contrary  was  the  agent  of  the  oompany. 

8o  In  Donnelly  v.  Oedar  Rapids  Ins.  Oo^  70  Iowa, 
693,  the  court  held  that  his  silenoe since  the  delivery 
of  the  policy  to  which  the  application  was  attached 
did  not  relieve  the  company  under  Laws  1880,  ohap. 
211,12. 

The  contrary  doctrine  was  held  by  the  Supreme 
Court  of  the  United  States  in  New  York  L.  Ins.  Oo. 
V.  Fletcher,  117  (J.  8. 619, 29  L.  ed.  flSi,  where  the  ap- 
plication was  fraudulently  filled  in  by  the  agent  of 
the  company  and  oontained  a  notice  that  all 
statements  must  be  reduced  Into  writing  and  for- 
warded with  the  application  if  the  company  was  to 
be  bound  thereby,  and  the  court  held  the  acts  those 
of  the  aaBured*s  own  agent,  and  that  he  was  twund 
thereby  as  it  was  his  duty  to  read  the  application 
and  the  company  had  a  right  to  assume  that  he  had 
done  so. 

The  court  distingutBhed  this  last  case  from  those 
of  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson,  80  U.  8.  13 
Wall.  2:23,  20  L.  ed.  617,  and  American  L.  Ins.  Co.  y. 
Mahooe,  88  U.  8. 21  Wall.  162,  22  L.  ed.  668,  on  the 
ground  of  notice. 

8o  in  Ryan  v.  World  Mut.  L.  Ins.  Co.,  41  Conn. 
168, 19  Am.  Rep.  490,  where  the  question  was  one  of 
fraud  in  the  filling  up  of  the  appUoatlon  by  the 
agent,  the  court  held  the  oompany  not  liable,  say- 
ing: "The  law  requires  that  the  insured  shall  not 
only,  in  good  faith,  answer  all  the  interrogatories 
correctly,  but  shall  use  reasonable  diligence  to  see 
that  the  answers  are  correctly  written.  .  .  .  He  has 
It  in  his  power  to  prevent  this  species  of  fraud  and 
the  insurer  has  not.** 

But  where  the  filling  in  was  fraudulent  and  the 
application  was  read  over  to  the  assured  by  the 
agent  of  the  company  as  though  It  oontained  a 
true  statement  of  the  facts  as  imparted  by  the  as- 
sured, the  court  held  the  oompany  liable  as  for  the 
acts  of  its  own  agent.  The  fact  of  their  being  read 
over  and  subscribed  not  constituting  the  agent  the 
a8sured*s.  American  L.  Ins.  Co.  v.  Mahone.  88  U. 
8.21Wall.lB2,2SL.ed.598.  B.  W. 
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day.  Mr.  Smith  receiyed  them  by  mail,  July 
8th.  On  July  7th,  Schmeck  forwarded  to 
defendant  by  mail  the  daily  reports  of  this 
insurance,  and  also  by  letter  notified  it  of  the 
loss.  The  receipt  oi  these  communications 
on  July  9th  was  the  first  information  defend- 
ant received  of  this  al Icged  insurance.  Aside 
from  the  above,  thQ  only  evidence  of  the  is- 
suance of  these  policies,  or  of  any  contract 
of  insurance,  comes  from  Mr.  Schmeck.  He 
testifies  that  Mr.  Moulthrop  applied  to  him 
for  insurance  June  26th;  that  these  policies 
were  written  up  and  signed  by  him  on  the 
2d  and  3d»of  July.  He  did  not  know  when 
they  were  "ruled  up."  Some  of  the  policies 
were  ruled  up  Monday  morning,  but  ho  did 
not  know  whether  these  were  or  not.  He 
signed  them  before  they  were  ruled  up.  That 
was  his  custom.  His  instructions  required 
him  to  make  a  report  of  all  insurance  on  the 
day  he  received  it,  but  he  disregarded  these 
instructions.  The  daily  reports  were  made 
out  Saturday  the  5th,  placed  in  an  envelope, 
directed,  and  deposited  in  the  postofi^ce  about 
7  o'clock  that  night.  Schmeck  was  post- 
master. He  went  to  the  postotfice  about  7 
o'clock  Monday  morning,  July  7th,  changed 
the  postofflce  stamp  back  from  the  7th  to  the 
6tb,  and  stamped  the  envelope  containing 
these  reports  with  the  stamp  so  changed.  At 
this  time  he  had  not  mailed  the  policies  to 
Mr.  Smith.  They  were  not  at  that  hour  ready 
for  mailing.  They  were  ruled  up  after  that 
time  by  one  Sims,  his  bank  clerk.  He  placed 
this  insurance  in  sixteen  companies.  On 
Monday,  the  7th,  he  notified  some  of  these 
companies  by  telegram  to  reinsure  the  lum- 
ber, but  did  not  telegraph  the  defendant.  Al  1 
the  policies  were  sent  to  plaintiff  at  the  same 
time.  This  is  all  of  his  evidence  which  it 
is  material  to  mention.  The  amount  of  in- 
surance on  the  lumber  upon  the  Emery  dock 
was  written  up  at  $17, 600,  though  the  amount 
ordered  was  $18,000.  August  18th  plain- 
tiff sent  a  check  to  Schmeck  for  the  total 
amount  of  the  premiums  upon  these  policies. 
Schmeck  replied  to  this  communication  that 
he  pla(^  $125  of  this  amount  to  the  credit  of 
plaintiff's  account  subject  to  its  order,  be- 
cause he  had  been  instructed  by  the  defendant 
not  to  receive  any  premium  from  the  plain- 
tiff. Schmeck '  s  agency  for  the  defendant  was 
terminated  July  9th.  Plaintiff  did  not  with- 
draw this  money  from  Schmeck,  and  made 
DO  further  offer  of  payment  for  the  premium. 
Smith,  plaintiff's  secretary,  testified  that  at 
the  time  he  sent  the  check  he  did  not  know 
that  Schmeck 's  asrency  had  been  terminaterl. 
Plaintiff  also  eave  evidence  shewing  that  G. 
P.  and  H.  B.  Smith,  who  were  the  plaintiff's 
managers,  had  also  been  managers  for  three 
other  lumber  companies  doing  business  at 
East  Tawas,  and  that  as  such  they  had  ob- 
tained large  insurance  through  Schmeck ;  that 
their  custom  had  been  to  take  such  insurance 
for  a  year ;  that  there  had  been  a  uniform 
rate  for  lumber  on  these  docks,  though  plain- 
tiff did  not  know  what  it  was,  and  that  they 
generally  left  their  policies  in  Schmeck 's 
hands  until  they  got  through  sawing;  and 
that  the  policies  were  canceled  as  fast  as  the 
lumber  was  shipped,  and  that  the  premiums 
were  paid  whenever  Mr.  Schmeck  sent  his 
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bill.  This  testimony  was  received  under 
objection.  Plaintiff  had  had  no  dealings 
with  the  defendant  prior  to  the  insurance  here 
involved.  Mr.  Moulthrop  also  testified  that 
the  rate  of  insurance  depended  upon  the  ex- 
posure ;  that  the  different  piles  upon  the  mill 
docks  were  subject  to  different  exposures; 
and  that  the  rate  would  be  higher  on  one  lot 
of  lumber  on  one  dock  than  on  another. 
Plaintiff  had  sold  a  part  of  the  lumber  on 
Emery's  main  dock  to  £.  &  B.  Holmes.  The 
contract  was  in  writing,  and  is  as  follows : 
"Sold  E.  and  B.  Holmes  all  the  lumber  to 
be  cut  from  6 1.  N.  logs  now  in  Emery  Bros. ' 
boom,  being  from  2  to  2|  millions  feet,  at 
$10  for  shipping  culls,  $20  for  common,  $87 
for  uppers,  and  mill  culls,  $6.  We  to  sort 
out  coarse  top  logs  being  from  15  to  20  per 
cent.  Said  lumber  to  be  the  first  sawing  in 
the  spring,  which  is  expected  to  commence 
April  Ist,  if  so,  and  be  finished  bv  May  Ist. 
They  to  give  us  their  paper  for  |20,000,  to 
come  due  between  September  1  and  October 
15,  averaging  the  time.  Balance  of  lumber 
to  be  paid  by  60-day  paper  from  shipment. 
If  any  more  time  is  wanted,  they  to  have  it 
by  paying  interest.  We  to  insure  lumber 
payable  to  E.  and  B.  Holmes,  as  their  inter- 
est may  appear." 

This  contract  did  not  provide  for  inspec- 
tion, but  it  was  agreed  that  one  Chambprlain 
should  inspect  the  lumber  when  shipped,  and 
that  the  expense  should  be  borne  equally  be- 
tween them.  Early  in  June  all  the  Holmes 
lumber  had  been  sawed,  and  piled  upon  the 
dock,  separate  from  all  other  lumber,  and 
marked  with  the  log  mark,  and  three  vessel 
loads  had  been  shipped  under  the  direction 
of  the  Holmes.  The  note  for  $20,000  had 
been  given;  the  vendees  were  at  liberty  to 
ship  it  at  any  time  they  chose,  and  were  to 
pay  for  loading  it.  In  May  previous  to  the 
fire  Mr.  Henry  B.  Smith,  on  behalf  of  the 
plaintiff,  made  a  contract  with  one  Hazard 
for  the  sale  of  1,000,000  feet  of  lumber.  This 
contract  rested  in  parol.  Mr.  Smith  testified 
in  regard  to  it  as  follows :  "  The  bargain  was 
closed  up  in  the  early  part  of  May.  Hazard 
was  to  take  1,000,000  or  more  feet  of  lumber, 
at  $21  straight,  except  the  mill  culls.  $6 
was  the  price  fixed  on  the  mill  culls.  This 
lumber  was  sawed  out  during  the  early  part 
of  the  year,  up  to  the  first  of  June.  After 
the  close  of  the  bargain  with  Hazard,  about 
one  third  of  the  lumber  had  yet  to  be  sawed. 
Mr.  Chamberlain  was  to  inspect  it.  In  the 
course  of  the  business  the  inspecting,  measur- 
ing and  scflltng  of  the  lumber  was  to  take 
place  probably  along  in  June,  the  scaling  to 
be  done  when  the  lumber  was  shipped.  Each 
cargo  would  be  scaled  as  it  would  be  put  on 
the  vessel."  Mr.  Moulthrop  testified  in  re- 
guxl  to  this  lumber:  "At  the  time  of  the 
nre  the  amount  of  lumber  on  the  Lock  «& 
Steven's  dock  was  1,851,785  feet.  Of  that, 
from  480,000  to  640,000  feet  had  been  sold 
to  C.  P.  Hazard,  and  stood  in  piles  by  itself 
on  the  dock  ready  for  shipment,  marked  up 
to  Hazard.  It  was  marked,  '  Sold  to  0.  P. 
H.'  The  balance  of  the  lumber  sold  to 
Hazard  had  been  shipped."  Again,  he  tes- 
tified as  follows:  "I  put  this  mark  on  the 
lumber  piles  by  no  one's  direction,  to  dis- 
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tinguish  that  Ininber  from  other  Inmber.  No 
one  representing  Hazard  was  present  when  I 
put  the  mark  on.  They  were  put  on  for  my 
own  convenience.  This  lumb^  sold  to  Haz- 
ard was  a  part  of  a  larger  mass  of  lumber, 
80  that,  before  he  could  get  at  what  was 
coming  to  him,  it  had  to  be  separated  from 
the  remainder.  As  to  the  marking  of  the 
jiiles.  it  is  customary  to  do  that  to  distin- 
guish lumber  from  other  lumber,  so  that  any- 
body could  readily  see  what  lumber  it  is. 
.  .  .  In  order  to  determine  what  he  was 
to  pay  for  each  shipment,  it  would  have  to 
be  measured  and  inspected,  in  order  to  sep- 
arate the  better  lumber  from  the  mill  culls, 
and  to  determine  the  amount."  The  policies 
were  to  run  one  year  from  the  2d  and  8d  days 
of  July,  at  noon,  and  covered  ''lumber,  lath, 
and  shingles  owned  by  the  assured,  or  held 
in  trust  or  on  c  mmission,  or  sold,  but  not 
delivered,  piled  on  the  docks  of  Temple 
Emery,  and  of  Lock  &  Stevens."  The  above 
full  statement  of  the  evidence  is  necessary  to 
an  understanding  and  determination  of  the 
questions  raised.  The  defendant  introduced 
no  evidence,  and  the  court  directed  a  verdict 
for  the  plaintiff. 

1.  I  do  not  think  the  court  was  Justified  in 
instructing  the  jury  that  the  facts  were  un- 
disputed, and  that  the  policies  in  question 
were  issued  on  July  2a  and  8d.  Whether 
these  policies  were  issued  l)efore  the  fire  was 
known  only  to  Mr.  Schmcck,  and  that  ques- 
tion must  be  determined  from  his  evidence 
alone.  To  justify,  a  court  in  instructing  a 
jury  that  a  witness  has  told  the  truth,  and 
In  oirecting  a  verdict  based  upon  the  truth- 
fulness of  his  evidence,  there  must  be  noth- 
ing in  the  circumstances  or  surroundings 
tending  to  impeach  the  witness,  or  to  throw 
discredit  upon  his  statements.  If  there  is 
anything  tending  to  create  distrust  in  his 
truthfulness,  the  question  must  be  left  to  the 
jury.  DruM  v.  W/ieeler,  26  Mich.  195.  Mr. 
Schmeck's  conduct  is  not  free  from  suspicion. 
It  was  inconsistent,  not  only  with  good  busi- 
ness principles  and  methods,  but  with  hon- 
esty and  fair  dealing.  After  the  fire  he  says 
that  he  telegraphed  some  of  the  companies 
to  reinsure.  He  thereby  attempted  to  ac- 
complish a  fraud.  He  changed  the  postoffice 
stamp,  and  when  the  fire  occurred,  July  5th, 
he  took  no  steps  to  notify  the  defendant  un- 
til the  7th,  knowing  that  in  due  course  of 
mail  it  could  not  be  reached  until  the  8th  or 
9th,  and  that  it  knew  nothing  of  this  insur- 
ance. He  did  not  produce  the  policies  when 
plaintiffs  asked  for  them.  According  to  his 
own  story,  they  were  not  then  ready  to  be 
delivered.  He  had  one  or  more  clerks  in  his 
office,  one  of  whom  completed  some  of  the 
policies  on  the  7th,  yet  no  one,  except  him- 
self, is  known  to  have  seen  the  policies  be- 
fore the  fire,  or  any  record  or  memorandum 
of  the  insurance.  His  wife  and  brother-in- 
law  were  interested.  He  violated  his  in- 
structions in  not  reporting  the  insurance  on 
the  day  it  was  made.  The  telegraph  offices 
were  open  on  Sunday,  and  Schmeck  received 
notice  of  the  fire  early  that  morning,  but  he 
did  not  telegraph  the  loss  to  the  defendant 
at  Detroit.  Under  such  a  record,  the  ques- 
tion was  one  of  fact  for  the  jury,  and  not 
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for  the  court.  It  was  competent  for  the  de- 
fendant to  show  that  SchmecJL's  instructions 
were  to  telegraph  to  it  any  loss  that  might  oc- 
cur, and  this  evidence  was  improperly  ex- 
cluded. The  lury  would  have  the  right  to 
consider  that  lact  in  determining  when  the 
policies  were  issued. 

2.  Had  the  validity  of  this  insurance  de- 
pended upon  the  title  in  plaintiff  it  could 
not  recover  for  ihe  lumber  sold  to  E.  &  B. 
Holmes,  for  under  this  record  the  title  had 

Fiassed,  but  the  term  of  the  policy  did  not 
imit  it  to  such  property.  It  covered  as 
well  properly  held  by  it  in  trust,  or  sold, 
but  not  delivered,  and  piled  on  the  docks  in 
question.  In  construing  the  meaning  of  the 
word  "delivered,"  the  facts,  as  they  were 
known  to  the  insured  and  the  Insurer,  must 
be  considered.  The  property  was  all  piled 
up  on  the  docks  at  the  time  the  policy  was 
issued.  Its  speedy  removal  by  vessel  was 
contemplated.  Tlie  term  cannot,  therefore, 
be  construed  in  this  case  in  a  technical  legal 
sense.  It  is  clear  in  my  judgment  that  the  • 
parties  understood  the  term  to  mean  removal 
from  the  docks  where  it  was  situated.  The 
plaintiff's  agents  must  have  so  understood 
it,  and  the  defendant's  agent  was  familiar 
with  the  method  of  doing  business  at  that 
point.  The  ruling  of  the  court  upon  this 
point  was  correct. 

8.  The  most  important  question  in  the  case 
is  whether  a  mutual  and  valid  contract  for 
insurance  was  consummated  before  the  fire, 
binding  both  the  plaintiff  and  defendant.  In 
order  to  complete  a  contract  for  insurance, 
the  minds  of  the  parties  must  meet  and  agree 
to  five  things:  (1)  The  subject-matter  to 
which  the  policy  is  to  attach;  (2)  the  risk 
insured  against ;  (8)  the  duration  of  the  risk ; 
(4)  the  amount  of  indemnity;  and  (5)  the 
premium  to  be  paid,  which  must  be  paid  at 
the  time  of  the  contract,  or  exist  as  a  valid 
legal  charare  against  the  insured.  1  Wood, 
Ins.  §  5.  ^f  either  of  these  is  wanting,  no 
contract  has  been  consummated.  Id.  §  6. 
The  claim  of  the  defendant  is  summarized  as 
follows :  (1)  The  name  of  no  one  company 
had  been  agreed  upon;  (2)  the  location  of 
the  risk  for  no  one  company  had  been  fixed ; 
(8)  the  amount  of  the  risk  which  defendant 
should  carry  had  not  been  agreed  upon  ;  (4) 
the  rate  of  premium  had  not  been  discussed 
or  agreed  upon ;  (5)  no  date  had  been  fixed 
for  the  commencement  and  termination  of 
the  risk ;  (6)  no  premium  was  paid,  nor  was 
there  any  agreement  to  give  credit  for  it. 
Plaintiff's  counsel  state  their  position  as  fol- 
lows: "Where  a  person  applies  to  an  in- 
surance agent  for  insurance,  nothing  beinf 
agreed  upon  but  the  property  to  be  insured 
and  the  amount,  and  the  agent  fills  out  a 
policy  wherein  he  specifies  rate,  time,  when 
risk  begins,  the  time  it  has  to  run,  and  other 
particulars  necessary  to  a  complete  contract 
of  insurance,  the  assured  may,  after  the  fire, 
ratify  the  action  of  the  agent,  and  thus  con- 
summate the  contract.  When  the  insured 
has  been  in  the  habit  of  leaving  his  policies 
with  the  agent  who  issued  them,  that  will 
not  prevent  them  from  being  regarded  as  de- 
livered. The  fact  that  the  particular  com- 
panies who  should  issue  the  policies  were 
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not  Agreed  upon  between  the  a^cnt  and  the 
applicant  will  not  affect  the  validity  of  the 
policy  when  it  is  actually  issued.  Want  of 
Knowledge  on  the  part  of  the  assured  of  the 
existence  of  the  policy  will  not  affect  its 
validity  wheu  held  by  the  agent  for  him. 
The  fact  that  no  rate  of  prennum  had  been 
agreed  upon  before  the  making  of  the  policy 
will  not  of  itself  invalidate  it." 

Arguing  from  these  propositions,  they  in- 
sist that  because,  before  the  fire  plaintiff  had 
applied  to  8chmeck  for  insurance,  and  he 
had  a;creed  to  write  it,  and  had  actually  filled 
out  and  signed  the  policies,  and  had  after- 
wards delivered  them  to  plaintiff,  which 
accepted  and  ratified  them,  the  policies  are 
valid  and  binding  as  written.  It  is  well 
settled  that,  where  a  contract  of  insurance 
has  been  agreed  upon,  no  policy  need  be 
made  out,  or,  if  made  out,  its  delivery  is 
not  essential  to  the  validity  of  the  contract. 
If  in  such  case  loss  occurs,  the  assured  may 
Ving  suit  upon  the  agreement,  or  file  a  bill 
for  the  specific  performance  of  the  contract. 
FrarUain  F.  Ins.  (Jo.  v.  CW«,  87  U.  8.  20 
Wall.  500,  23  L.  ed.  438 ;  Tayloe  v.  MerehanU 
F.  In$.  Co.  50  U.  8.  9  How.  890,  18  L.  ed. 
187;  IdgTUbody  v.  North  American  Jm,  Co, 
28  Wend.  18 ;  Davenport  y.  Feoria  M.  db  F. 
ln$.  Go.  17  Iowa,  376. 

When  one  applies  for  insurance,  the  in- 
•nrer  must  accept  the  terms  of  the  applica- 
tion before  a  contract  can  exist.  If  the  in- 
surer replies  to  the  application  by  proposing 
different  terms,  or  by  sending  a  policy  dif- 
fering in  essential  matters  from  the  applica- 
tion, no  contract  has  been  made  until  the 
counter  proposition  or  policy  has  been  ac- 
cepted by  the  applicant.  The  same  rule  ap- 
plies to  contracts  for  insurance  as  to  other 
contracta.  If  plaintiff  had  sent  a  proposition 
to  A.  to  sell  him  1,000,000  feet  of  lumber, 
then  piled  upon  the  dock,  for  (30  per  thous- 
and for  uppers,  and  $6  per  thousand  for 
culls,  and  providing  when  and  how  payment 
should  be  made,  and  that  the  title  should 
pass  upon  the  execution  of  the  contract  by 
him,-  and  requesting  him  to  execute  a  con- 
tract in  accordance  with  the  terms  proposed, 
and  A.  ahould  return  a  paper  sign^  by  him 
for  the  purchase  of  950, 000  feet,  or  for  the 
purchase  of  the  whole  at  $19. 95  per  thousand, 
it  is  evident  that  no  contract  would  exlRt 
until  the  papers  si/rned  by  A.  had  been  re- 
ceived and  accepted  by  it.  If  such  lumber 
should  be  destroyed  by  fire  before  A's  prop- 
osition was  received  and  accepted,  the  loss 
would  fall  on  plaintiff,  for  the  minds  of  the 
parties  would  not  then  have  met,  and  the  title 
would  remain  in  plaintiff.  Plaintiff  had  no 
contract  with  the  defendant  until  the  policies 
were  written  out  and  signed,  and  were  in  ac- 
cordance with  the  terms  of  the  application. 
If  defendant  had  not  made  out  and  signed 
the  policies,  plaintiff  could  have  no  stand- 
ing, because  its  agent  had  made  no  agreement 
to  nlace  any  of  the  insurance  applied  for  in 
the  defendant  company.  Plaintiff,  at  the 
time  of  its  application,  made  no  contract  with 
Schmeck,  binding  upon  any  of  the  companies 
for  which  he  was  ajgent.  The  name  of  no 
company  was  mentioned,  much  less  agreed 
upon.    Granting  that  it  was  understood  when 


the  insurance  was  effected  that  the  rates  were 
to  be  the  usual  ones,  still  the  policies  differed 
in  two  essential  particulars  from  the  appli- 
cation, viz.,  the  amount,  and  the  time  from 
which  they  were  to  run.  By  the  application, 
the  insurance  was  to  commence  June  35th. 
One  of  the  policies  commenced  July  3d,  and 
the  other  July  8d.  The  amount  was  $500 
less  than  the  amount  agreed  upon  when  the 
application  was  made.  If  Schmeck  could 
have  written  policies  6  davs  after,  which 
would  bind  the  parties,  with  time  to  begin 
to  run  on  the  day  they  were  written,  he  could 
as  well  have  written  them  80  days,  or  any 
other  time,  after,  with  similar  provisions  as 
to  time.  He  could  also  have  written  them 
on  June  36th,  and  provided  for  the  time  to 
run  from  July  3d  and  8d.  If  he  could  reduce 
the  amount  ordered  or  agreed  upon  by  $500, 
he  could  as  well  have  reduced  ft  by  $10,000 
or  $30, 000.  It  is  not  the  extent  of  the  differ- 
ence that  controls,  but  the  fact  that  there  is 
any  material  difference  between  the  terms  of 
the  application  or  the  parol  agreement  and 
the  terms  of  the  pol  icv .  If  before  these  pol  i  - 
cies  were  issued  the  lumber  had  all  been  re- 
moved,  the  law  would  certainly  have  justi- 
fied plaintiff  in  saying  to  defendant,  when 
the  premiums  were  demanded :  *'The  insur- 
ance is  not  such  as  I  ordered,  and  I  received 
no  benefit  from  it."  It  is  clear,  in  my  Judg- 
ment, that  no  valid  contract  of  insurance  ex- 
isted between  these  panics  at  the  time  of 
the  fire.  I  think  the  following  authoritiea 
sustain  this  conclusion :  Mattoon  MJg,  Co, 
y.  OehkoeK  Mut,  F.  In$.  Co.  69  Wis.  578; 
EimbaU  v.  Lion  Ins.  Co.  17  Fed.  Rep.  635 ; 
Mutual  L.  Ine.  Co,  y.  Tounff,  5  Ins.  L.  J. 
17;  Continental  Ine,  Co,  v.  Jenkine,  5  Ins. 
L.  J.  514;  Thaj/er  y.  Middleeex  Mut,  Ine. 
Co,  10  Pick.  836;  Tyler  v.  New  Ameter- 
dam  F.  Ine,  Co,  4  Robt.  151;  Strohn  v. 
Hartford  F,  Ine,  Co,  87  Wis.  635,  19  Am. 
Rep.  777 ;  Wood  v.  Poughkeepeie  Mut,  Ine,  Co. 
83  N.  T.  619 :  Hartehom  v.  Shoe  dt  L,  Dealore 
Ine.  Co,  16  Gray,  340 ;  Faughner  v.  Manu* 
Jaeturere  Mut,  F,  Ine,  Co,  86  Mich.  586. 

Courts  cannot  make  contracts  for  parties, 
and  in  interpreting  them  cannot  be  innuenced 
by  the  hardships  of  a  particular  case.  Chan» 
eellor  Kent  said  in  Perkins  v.  Waehington  Ine, 
Co. ,  4  Cow.  645 :  **  The  interpretation  of  con- 
tracts and  the  administration  of  lustice  ought 
to  rest  on  general  and  fixed  principles,  and 
not  on  views  of  temporary  hardship  and  ex- 
pediency." I  have  carefully  examined  the 
authorities  cited  in  plaintiff's  brief,  and  none 
of  them  are,  in  my  judgment,  like  the  present 
one.  Under  the  facts  of  each  case,  the  court 
held  that  the  minds  of  insured  and  insurer 
had  met  upon  the  terms  of  a  contract  for  in- 
surance. They  do  not  apply  where  the  minds 
of  the  parties  have  not  met.  I  express  no 
opinion  upon  the  other  questions  raised. 

Judgment  muet  be  revereed,  and  a  new  trial 
ordered, 

MoGrath*  «/.,  delivered  the  following 
opinion : 

I  agree  with  Mr,  Juetiee  Grant  in  his  first 
proposition,  namely  that  the  court  was  not 
justified  In  instructing  the  jury  that  the  facta 
were  undisputed,  and  that  the  policies  were 
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Issued  on  the  2d  and  3d  of  July.  Upon  the 
second  point  it  is  unnecessary  to  determine 
whether  or  not  the  title  to  the  lumber  con- 
tracted to  be  sold  to  £.  &  B.  Holmes  passed, 
as  the  policy  was  undoubtedly  intended  to 
cover  lumber  then  upon  the  docks,  and  which 
had  not  passed  out  of  the  possession  of  the 
insured,  even  though  sold.  I  cannot  agree 
with  the  proDosition  that  do  valid  contract 
can  be  predicated  upon  the  facts  stated. 
Schmeck  was  the  agent  for  several  companies. 
He  was  directed  to  place  a  given  amount  of 
insurance.  It  was  not  expected  that  he 
would  place  the  entire  risk  in  any  one  com- 
pany. It  was  perhaps  known  that  no  one 
company  would  assume  the  whole  amount  of 
Insurance.  The  companies  were  not  men- 
tioned. Under  these  circumstances  no  con- 
tract existed  as  to  any  one  of  the  companies, 
nor  as  to  all  of  them,  and  no  liability  attached 
until  something  further  had  been  done,  and 
none  could  have  been  enforced  as  ag[ainst  de- 
fendant, or  any  of  the  other  companies.  Can 
there  be  any  doubt  but  that  in  the  selection 
of  the  companies,  and  in  the  location  and 
distribution  of  the  risk  Schmeck  acted  as 
agent  for  plaintiff?  The  rule  is  laid  down 
by  'bl&Y,  Fire  Insurance,  §  125,  that  the  law 
will  not  allow  a  person  to  act  as  agent  for 
both  the  insurer  and  insured,  and,  ifhe  does 
80  act,  either  party  may  avoid  the  contract ; 
but  the  author  adds  that "  it  may  happen  that 
during  negotiations  the  agent  of  the  insurers 
in  certain  particulars  may  in  other  certain 
particulars  be  empowered  by  the  insured  to 
act  for  him,  so  that  the  same  person  beconies 
now  the  agent  of  the  one  and  now  the  agent 
for  the  other  contracting  party. "  In  Sparrow 
T.  Insurancs  Co,,  (Cir.  Ot.  U.  S.,  April, 
187R,  not  reported,)  cited  in  2  May,  Fire  In- 
surance, 500,  the  court  held  it  to  be  **  a  ques- 
tion of  fact  for  the  Jury,  as  to  each  particu- 
lar act  in  the  negotiations,  whether  an  agent 
who  may  be  acting  now  for  the  company  and 
now  for  the  insured  was  in  fact  acting  for 
the  one  or  the  other ;  and  the  responsibility 
for  each  particular  act  or  declaration  would 
rest  with  that  party  for  whom  the  agent  acted 
in  the  matter,  and  under  whose  direction  and 
control,  as  to  that  particular  matter,  he  might 
be."  Such  an  agent  is  not  necessarily  the 
agent  of  the  insurer  in  every  act,  because  he 
may  be  directed  in  a  particular  matter  by  the 
insured,  when,  of  course,  he  is  the  agent  pro 
hoc  vice  for  the  insurer.  But  where  such  an 
agent,  by  his  advice,  opinion,  or  otherwise, 
acting  within  the  general  sphere  of  his  duty, 
leads,  directs,  or  controls  the  assured,  he  is 
the  company's  agent,  and  they  are  bound  by 
his  acts  and  their  results.  2  May,  Fire  Ins. 
600.  In  Sargent  v.  National  F.  Ins,  Go.,  86 
N.  T.  626,  the  policy  had  expired,  and  the 
agent  had  failed  to  renew  it.  Held,  that 
there  was  no  contract  with  defendant  beyond 
its  executed  policy,  but  merely  an  agreement 
with  Munger  (the  agent)  individually.  He 
contracted  merely  for  his  own  personal  serv- 
ice in  keeping  the  property  insured,  t*.  «.,  to 
procure  in  the  future,  and  keep  in  force 
and  available,  an  insurance,  as  the  plaintiff 
wanted,  in  some  one  of  the  companies  which 
he  represented ;  that  it  was  understood  Mun- 
ger was  to  exercise  his  Judgment  in  behalf 
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of  plaintiff  in  selecting  the  company ;  that 
both  in  selecting  the  company  at  the  outset, 
and  in  keeping  the  property  insured,  Plunger 
was  to  act  for  the  plaintiff,  and  the  acts  to 
be  done  by  Munger  were  separate  and  distinct 
from  hit  relation  to  the  companies.  In  Me- 
Qraw  y.  Oermania  F,  Ins.  Co, ,  64  Mich.  146. 
plaintiff  applied  to  certain  insurance  agents 
for  a  given  amount  of  insurance,  which  he 
eventually  obtained,  dealing  only  with  said 
agent.  Some  of  the  policies  were  taken  out 
in  companies  which  the  agents  aforesaid  did 
not  represent.  After  the  loss  it  was  claimed 
by  these  outside  companies  that  said  agents 
had  misrepresented  the  exposures.  The  court 
held  that  said  agents  were  not  plaintiff's 
agents  for  that  purpose.  "If  the  policy,* 
says  the  court,  "  had  been  issued  on  written 
representations,  those  would  no  doubt  form 
a  part  of  it,  if  referred  to,  and  there  would 
be  no  ambiguity  about  the  contract.  But 
where  the  e&ct  of  a  written  contract  is  made 
to  depend,  if  this  can  be  legally  done,  in  all 
cases,  upon  contemporaneous  verbal  represen- 
tations, these  must,  in  our  opinion,  be 'made 
by  an  actual  agent,  or  one  whose  action  ia 
ratified  with  knowledj^e  of  what  he  had  done. 
.  .  .  The  companies  have  always  had  it 
in  their  power  to  have  everything  material 
reduced  to  writing.  It  is  contrary  to  general 
practice  in  other  cases  to  have  an  agreement 
partly  in  writing  and  partly  in  parol.  If 
this  can  lawfully  be  done,  as  perhaps  it  may, 
it  must  nevertheless  stand  as  written,  unless 
varied  by  authorit;^,  and  an  assured  party  is 
not  bound  to  inquire  how  far  unauthorized 
persons  have  undertaken  to  represent  him  in 
matters  of  which  he  has  no  notice.  The  pol- 
icy refers  to  property  fully  identified.  He 
could  not  be  bound  to  assume  or  imagine  that 
anything  further  had  been  represented  about 
it,  except  by  his  own  agents,  of  whose  acta 
he  is  bound  to  inform  himself.  No  one  oould 
be  safe  in  taking  out  insurance  under  any 
other  rule.  The  insured  has  a  right  to  know 
where  he  stands,  and,  while  he  takes  the  risk 
of  his  owa  representatives,  he  cannot  be  sub- 
jected to  those  of  persons  whom  he  has  never 
appointed  or  recognized." 

In  the  present  case  there  was  nothing  in  the 
service  to  be  performed  by  Schmeck  for  plain- 
tiff inconsistent  with  the  former's  duty  to> 
defendant  as  agent.  Indeed,  in  the  ordinary 
course  of  business,  this  very  service  might 
well  be  contemplated  and  expected  by  both 
parties.'  Schmeck  having  been  directed  to 
select  the  insurers  and  distribute  the  risk, 
botJi  parties  were  bound  by  that  selection  and 
distribution  when  made.  Both  parties  con- 
templated several  contracts,  and  both  were 
bound  as  the  several  contracts  were  executed. 
Neither  defendant  nor  any  of  the  other  in- 
surers were  bound  until  that  selection  and 
distribution  was  made.  Neither  had  aereed 
to  take  all  or  any  specific  portion  of  the 
amount.  Defendant  received  no  proposition 
to  issue  a  policy  for  the  whole  amount.  It 
received  an  application  for  the  exact  amount 
for  which  the  policy  executed  by  it  was  is- 
sued. The  illustration  as  to  the  1,000,000* 
feet  of  lumber  is  not  an  apt  one.  If  A.  di- 
rects B.  to  purchase  15,000,000  feet  of  lumber^ 
knowing  that  it  must  be  purchased  In  15  dif* 


18ML 


Tbtos  t.  White  &  C'orbin  Co. 


891 


f event  parcels  and  of  as  manj  different  per- 
sons, and  B.  enters  into  14  different  separate 
eon^cts,  wiUi  as  many  persons  on  behalf  of 
A.,  for  14,000,000  feet,  it  is  evident  that  nei- 
ther of  the  14  persons  could  repudiate  the 
contract  simply  because  B.  had  not  contracted 
-with  still  another  person  for  an  additional 
1.000,000  feet,  nor  could  A.  repudiate  the 
contract  because  his  agent  had  not  purchased 
the  additional  1,000,000  feet.  To  the  extent 
that  B.  dealt  with  each,  his  authority  was 
ample,  and  bound  his  principal,  and  neither 
of  the  ]>arties  with  whom  B.  contracted  were 
concerned  in  his  favor  to  make  further  con- 
tracta.  The  insurers  in  the  present  case  were 
in  no  different  position  than  if  the  lumber 
had  been  insured  for  the  entire  amount,  and 
one  of  the  policies  had  been  canceled,  and  it 
is  not  claimed  that  the  amount  of  the  addi- 
tional Insurance  was  represented  as  greater 
than  it  actually  was.  The  name  of  the  com- 
pany, the  location  and  amount  of  the  risk, 
111  each  case,  had  been  committed  to  Schmeck. 


The  rate  of  premium  not  having  been  paid 
or  fixed  by  the  parties,  plaintiff  became  11* 
able  to  pay  the  usual  or  going  rate.  The  pol- 
icies contained  no  promise  that  they  should 
not  become  operative  until  the  premiums 
were  paid.  Schmeck  had  written  other  poli* 
cies  for  the  same  parties,  and  had  afterwards, 
in  the  usual  course,  collected  his  premiums, 
and  no  demand  was  made  for  the  premiums 
at  the  time  that  the  insurance  was  applied 
for.  In  determining  such  matters,  consider- 
ation must  be  had  for  the  manner  in  whidi 
the  business  had  been  usually  carried  on. 
To  lay  down  the  rule  that  in  all  cases  the 
premiums  must  expressl  v  be  agreed  upon  and 
paid,  or  credit  expressly  given,  would  be 
contrary  to  the  general  understanding  among 
business  men,  and  contrary  to  prevailing 
methods.  The  judgment  is  reversed,  and  a 
new  trial  ordered. 

Morse*  Ch.  J.,  and  Ijonflr  and  MontMBi- 
erjTt  </•/.>  concurred  with  McGrath*  Z 
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1.  neclarations  of  a  director  to  a  eon- 
traetor  that  the  corporation  would 
fiay  him  for  extra  work  and  that  he  would 
aend  word  as  to  the  deolsiOD  of  the  board  of  di- 
rectors on  that  matter  and  th.e  declarations  of 
the  agreed  meeseDger  to  the  ooatraotor  as  to  such 
decision  are  admiflsible  against  the  oorporatdoa 
in  an  action  for  such  extra  work  for  the  purpose 
of  ciiaraeterlzlng  the  contractor*!  conduct  in  do- 
ing the  work  where  it  appears  that  the  directors 
had  notice  of  his  action  and  accepted  Its  benefits 

S.  The  report  of  a  messacre  bjr  one 
■H.i'«nd  upon  to  bear  it  is  as  competent  in 
•vldenoe  as  the  direct  statementB  of  the  person 
who  sent  the  message  would  be. 

8*  A  eorporation  Is  liable  for  the  value 
of  estra  work  done  hy  a  contractor 

under  orden  of  a  director  who  promises  that  the 
company  wUi  pay  for  it  although  the  director 
acted  without  authority  where  a  majority  of  the 
directors  knew  tbat  the  contractor  was  doing  the 
work  and  tbat  he  had  refused  to  do  it  without 
extra  pay  and  the  company  receiyes  and  retains 
tiie  lieneftt. 

iSeymow  and  HaO,  JJ.,  distent  from  proposition  L) 

(June  80, 18QE.) 

KoTB.-/rhe  implied  contracts  of  corporations  is 
a  subject  wliich  does  not  seem  to  b&ve  been  any- 
where especially  treated.  The  above  case  is  per- 
liaps  the  best  illustration  to  be  found  of  the  law 
applicable  to  this  subject.  Manifestly  the  esseotiaJs 
of  an  implied  contract  by  a  corporation  are  the 
aame  as  in  case  of  such  a  contracr.  by  an  indtyidual 
except  as  the  question  may  be  affected  by  limita- 
tiooa  of  the  power  of  the  corporation  to  make 
express  contracts  on  the  matter  involved  or  by 
limitatlooa  of  the  anthority  of  its  officers  or  agents 
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APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  Tolland  County  in 
favor  of  plaintiff  In  an  action  brought  to  re- 
cover the  value  of  extra  work  and  materials 
furnished  by  plaintiff  for  use  in  a  building 
belonging  to  defendant  on  which  plaintiff  was 
engaged  as  subcon tractor.    Afflrmsd. 

The  facts  are  stated  in  the  opinions. 

Messrs.  A.  P.  Hyde  and  C.  Phelps  for 
appellant. 

Messrs,  C.  H.  Briscoe  and  J.  W.  John- 
eon  for  appellee. 

Robinson*  «/.,  delivered  the  opinion  of 
the  court : 

The  defendant  is  a  corporation  with  three 
stockholders.  White,  Corbin,  and  Prescott, 
and  these  three  stockholders  make  up  the 
board  of  direction.  The  plaintiff  is  a  mason 
and  builder,  and  was  engaged  as  a  subcon- 
tractor to  do  certain  work  and  furnish  certain 
materials  in  his  line  in  the  alteration  of  the 
factory  buildings  of  the  defendant,  and  in 
the  erection  of  a  picker  house  for  the  defend* 
ant ;  the  entire  job  having  been  let  to  one 
Arnold  as  the  principal  contractor.  The 
plaintiff,  in  doing  the  work  and  furnishing 
the  materials  essential  to  his  part  of  the 
work,  claimed  that  he  furnished  extra  labor 
and  extra  materials,  for  which  he  was  en- 
titled to  extra  compensation,  and  this  suit 
was  brought  by  him  against  the  defendant 


whose  acts  or  silence  may  be  an  element  in  the  as- 
serted contract  by  implication.  In  other  words 
the  true  rule  would  seem  to  be  that  a  corporation 
is  bound  by  an  implied  contract  in  case  au  individ- 
ual would  be  bound  in  the  same  circumstances* 
provided  the  subject-matter  of  the  contract  Is  not 
ultra  vires  and  the  officers  or  agents  whose  knowl- 
edge, acts,  or  conduct  is  made  the  bases  of  the  con- 
tract  to  be  implied  had  authority  to  represent  tha 
corporation  in  respect  to  such  subject-matter. 
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to  recover  such  extra  compeosation.  It  was 
tried  to  the  jury,  and  a  verdict  was  returned 
for  the  plaintiff  to  recover  $1,317  and  costs. 
The  defendant  has  appealed  to  this  court 
for  claimed  errors  in  the  admission  of  testi- 
mony and  in  the  charge  of  the  court.  The 
defendant  sets  up  ten  reasons  of  appeal,  but 
the  second  and  third  subdivisions  of  the  first 
reason  of  appeal  are  Uie  most  noticeable,  and 
to  my  mina  the  most  serious  errors  assigned 
in  the  case.  They  are  those  which  are 
claimed  to  have  arisen  in  the  admission 
against  the  defendant's  objection  of  the  dec- 
larations of  Corbin  and  Arnold  to  Tryon 
touching  the  matter  of  the  claimed  extra 
work.  Mr.  Corbin  was  one  of  the  directors 
of  the  defendant  corporation,  and,  it  appears, 
had  taken  some  part  in  the  matter  of  arrang- 
ing the  location  of  the  picker  house  herein- 
after referred  to,  and  was  claimed  to  be  in 
fact  the  particular  officer  who  made  the  last 
diange  in  its  location.  Mr.  Tryon  was  per- 
mitted by  the  court  to  testify  that,  after  he 
found  that  the  excavation  necessary  for  a  firm 
foundation  for  the  picker  house  in  its  changed 
location  reqttired  a  greater  depth  than  was 
shown  by  the  plan,  he  went  to  see  Mr.  Pres- 
cott,  one  of  the  other  directors,  who  was  also 
the  treasurer  and  general  manager  of  the  com- 
pany, about  this  matter,  and  informed  him 
that,  in  view  of  this  change,  very  much  more 
stone  Work  would  be  required  and  a  larger 
amount  of  stock  would  be  necessary  to  com- 
plete the  work,  and  that  he  should  expect 
more  pay ;  but  that  Mr.  Prescott  refused  to 
pav  for  extras ;  and  that  he,  Tryon,  thereupon 
informed  Prescott  that  he  should  be  obliged 
to  stop  Uie  work,  and  that  he  could  not  ^ve 
the  company  that  amount  of  extra  work,  and 
that  Prescott  thereupon  told  him  that  he  could 
stop  work,  and  that  he,  Prescott,  would  not 
pay  him  for  any  extras.  That  directly  after 
this  Tryon  went  to  see  Corbin,  and  told  him 
how  the  matter  stood,  and  what  Prescott  had 
said ;  and  Tr^on  was  allowed,  against  objec- 
tion, to  testify  that  Corbin  made  reply  to 
him  that,  if  the  facts  were  as  stated  by  him, 
—if  there  was  extra  work, — he  ought  to  have 
pay  for  it.  That  they  were  intending  to  have 
a  meeting  of  the  directors  of  the  company  at 
noon  that  day,  and  he  would  then  bring  the 
matter  up^,  and  would  send  word  by  Arnold, 
the  principal  contractor,  to  him,  Tryon,  of 
the  result ;  and  that  Corbin  further  said  that 
he  did  not  want  the  work  stopped,  and  then 
and  there  told  him  to  go  ahead,  and  the 
oompany  would  pay.  The  plaintiff.  Tryon, 
was  also  permitted,  against  objection,  to 
testify  that,  after  having  this  conversation 
with  Corbin  and  at  the  hour  named,  Arnold 
went  to  the  office  of  the  defendant,  and  re- 
turned from  that  place  to  Tryon,  and  stated 
to  him  that  the  company  would  pay  him  for 
the  extra  work,  and  that  he  was  to  go  ahead. 
All  this  was  denied  by  the  defendant,  but 
whether  it  is  true  or  false  is  not  the  question 
in  this  case.  The  jury  had  the  right  and  the 
power  to  find  it  to  be  true.  The  only  ques- 
tion is,  Was  the  testimony  admissible  in  any 
view  of  the  case,  and  did  it  legitimately 
and  properly  tend  to  establish  any  obligation 
on  the  part  of  this  company  to  pay  for  this 
extra  work  and  material? 
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Supposing  it  to  be  true  that  Corbin  did 
have  this  talk  with  Tryon,  and  did  tell 
Tryon  that  the  directors  were  to  have  a  meet- 
ing that  day  at  noon,  and  that  he,  as  one  of 
those  directors  in  that  meeting,  would  bring 
up  the  matter  of  this  claimed  extra  work 
and  extra  pay,  and  that  he  would  send  word 
to  him  by  Arnold  of  the  result ;  and  suppose 
Arnold  aid  in  fact  go  to  the  company**  office 
at  the  hour  named,  and  did  in  fact  come  to 
Tryon  from  that  office  on  that  day  and  hour 
and  say  to  him:  ''The  company  will  pay 
you  for  the  extra  work.  You  are  to  go 
ahead," — supposing  all  this  to  be  true,  are 
there  not  other  facts  and  circumstances  in 
this  case  which,  taken  in  connection  with 
the  above,  would  create  some  kind  of  an 
obligation  on  the  part  of  the  defendant  to 
pay  the  plaintiff  for  such  extra  work  and 
extra  material  ?  Is  there  not  a  view  that  can 
justly  and  properly  be  taken  of  this  case 
that  makes  this  testimony  entirely  admis- 
sible? Suppose  the  trial  judge  had  rejected 
this  testimony,  and  the  plaintiff  had  come 
here  claiming  error  in  its  rejection,  how 
could  this  court  have  justified  such  rejec- 
tion? Could  we  say  that  in  no  aspect,  and 
for  none  of  the  purposes  of  this  case,  was 
this  testimony  admissible?  Let  us  keep  this 
also  in  mind  as  we  review  the  situation. 

Now,  after  this  talk  with  Corbin,  and 
after  Arnold  had  delivered  this  communica- 
tion, Tvron  ffoes  forward,  and  completes 
the  work,  and  the  company  refuses  to  pay 
on  the  ground  that  it  owes  no  obligation  to 
him.  They  say  that  no  debt  was  created, 
and  that  this  testimony  should  not  have  been 
admitted,  because  Corbin  had  no  authority 
to  bind  the* company  to  pay  Tryon,  and  be- 
cause what  Arnold  said  was  merely  hearsay. 
Should  the  company,  under  all  tne  circum- 
stances, be  permitted  to  avail  itself  of  this 
claim,  and  can  it  justly  say  that  no  obliga- 
tion on  its  part  to  pay  Tyron  has  arisen  out 
of  all  the  facts?  Suppose  Corbin,  instead 
of  making  the  communication  through  Ar- 
nold, had  himself  made  it  directly  to  Tryon, 
would  not  Tryon  have  had  eveiy  reason  to 
believe  that  Corbin  was  telling  him  the  truth 
as  to  the  action  of  the  company?  Would  he 
have  had  no  right  to  reply* upon  such  a  state- 
ment, coming  from  such  a  source,  or  should 
it  be  refused  the  place  of  a  factor  in  this 
case,  because  there  was  no  evidence  of  any 
express  authority  to  Corbin  to  bind  the  oom- 
pany? A  majority  of  the  directors,  at  least, 
had  full  knowleage  that  Tryon  claimed  to 
be  doing  extra  wons  and  that  if  he  did  it  he 
should  expect  extra  compensation.  He  had 
told  both  Prescott  and  Corbin  this  and  they 
saw  him  from  day  to  day  doing  this  work ; 
in  fact  all  the  directors  from  time  to  time 
saw  him  going  forward  with  it.  The  work 
was  in  fact  extra  work  and  the  company  to> 
day  retains  the  benefit  of  it.  Now,  is  there 
nothing  in  all  this  that  ought  to  close  the 
mouth  of  this  company?  Can  a  director 
acting  in  the  manner  that  Corbin  did  and 
professing  to  communicate  to  Tryon  the  ac- 
tion of  the  company  persuade  Tryon  to  ex- 
pend his  work  and  materials  upon  the  com- 
pany's property  and  thus  give  the  company 
the  benefit  of  them  without  all  these  circum- 
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■tanoM  becoming  Important  and  Tital  factors 
of  the  company's  liability  for  the  reasonable 
worth  of  such  expenditures?  Can  the  com- 
pany say  cliat  ^one  of  our  directors  did,  in- 
deed, deceive  Tryon;"  that  "he  misrepre- 
sented the  facts  to  him,  and  induced  him  to 
do  what  he  would  not  otherwise  have  done, 
and  our  company  has  obtained  the  resulting 
pecuniary  benefits,  and  we  have  them  in  our 
pockets,  and  intend  to  keep  them  there,  be- 
cause Gorbin*s  statements  were  not  true,  and 
bec»ftuse  our  company  did  not  in  fact  make 
any  such  order  as  Corbin  reported  to  Tryon. 
We  intend  to  keep  our  advantage.  We  in- 
tend to  keep  Tiyon's  money,  materials,  and 
labor,  notwithstanding  every  member  of  our 
b<^rd  of  direction  saw  Tryon  going  on  al] 
the  time  precisely  as  if  he  understood  and 
supposed  that  the  company  was  to  make  him 
good  for  these  expenditures  as  extras,  and 
notwithstanding  the  fact  that  he  told  the  ma- 
jority of  the  directors  Prescott  and  Corbin, 
that  he  would  not  go  on  unless  he  was  to  be 
paid  for  them  as  extras,  and  notwithstanding 
It  does  not  appear  that  Tryon  ever  said  to 
either  of  them  or  to  any  of  the  directors  or 
agents  of  the  company,  at  any  time  that  he 
had  clianged  his  intention  in  that  regard." 
Is  this  a  just  and  equitable  position  for  this 
company  to  take?  Was  there  not  enough  in 
all  this  at  least  to  put  these  directors  and 
this  company  upon  an  inquiry,  if  thev  did 
not  in  fact  intend  and  never  had  intenued  or 
agreed  to  treat  this  work  and  these  materials 
as  extras?  They  all  saw  them  being  fur- 
nished ;  they  were  in  fact  extras ;  they  were 
expenditures  which  the  company  knew  Arn- 
old was  making  no  claim  upon  it  tor,  but 
which  the  company  knew  Tryon  had  said  he 
should  regard  as  extras,  and  which  he  should 
not  furnish  unless  the  company  was  willing 
to  pay  him  for  them  as  extras.  '  The  company 
and  its  directors  saw  Tryon  from  day  to  day 
going  on  and  doing  this  precise  extra  work, 
and  furnishinff  these  extra  materials.  It  ap- 
pears to  be  a  fact  that  he  was  doing  all  these 
things  as  extras,  and  doing  them  upon  the 
strength  of  the  word  whicn  Corbin  had  in 
fact  communicated  to  him  as  to  the  company's 
desire  and  purpose  concerning  tliem. 

But  it  is  said  that  it  was  not  Corbin,  but 
Arnold,  who  communicated  to  Tryon  the 
claimed  result  of  the  director's  meeting.  If 
Corbin  chose  Arnold  as  the  medium  of  com- 
munication, is  the  communication  of  any  less 
legal  value  to  Trvon  as  a  fact  in  this  case 
than  if  Corbin  had  personally  communicated 
it?  Corbin  in  fact  selected  this  medium. 
He  told  Tryon  by  whom  he  would  send  word 
of  the  result ;  and  that  word  came  in  precisely 
the  mode  indicated  and  prearranged  by  Cor- 
bin. Suppose  he  had  sent  the  word  by 
letter,  would  not  the  letter  have  been  ad- 
missible? Most  certainly,  if  anything  that 
Corbin  could  say  on  the  subject  would  be 
admissible;  and,  had  Corbin  brought  the 
word  himself,  Tryon 's  testimony  as  to  what 
Corbin  said  wouln  doubtless,  under  the  same 
limitations,  have  been  lust  as  admissible  as 
the  letter,  and,  had  the  letter  been  lost,  as  its 
contents  could  have  been.  But  instead  of 
writing,  or  coming  himself,  he  says:  ''I 
will  send  word  of  the  result  by  Arnold.     I 
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will  make  Arnold  tlie  medium.  I  will  use 
Arnold  as  my  mouthpiece.  You  may  treat 
what  Arnold  brings  you  as  my  utterance, 
and  as  truly  representing  the  result  of  the 
action  in  our  directors'  meeting.'*  Now,  as 
I  have  said  before,  if  Corbin 's  own  words 
as  a  director  to  Tryon  would  have  been  ad- 
missible for  the  purposes  of  this  case,  cer- 
tainly the  words  of  his  chosen  mouthpiece 
were  admissible,  and  must  be  treated  as  the 
declarations  and  admissions  of  Corbin.  But, 
outside  of  this  we  have  the  testimony  of 
Tryon  that  Corbin  himself  told  him  to  go 
forward,  and  the  company  would  pay  him, 
and  accompanied  this  order  and  declaration 
with  the  remark  that  he  did  not  wish  the 
work  stopped ;  and  the  record  shows  that 
TryoD  did  go  on,  and  did  complete  this 
work,  putting  in  the  extras  in  dispute. 
Tryon  went  to  Corbin  as  a  director,  and  as  a 
director  Corbin  took  up  the  matter,  and  fave 
t^e  order  which  was  given,  and  further  added 
that  he  would  bring  the  matter  before  the 
directors'  meeting  to  be  held  that  day  at 
noon,  and  tells  Try  on  that  from  this  meet- 
ing he  will  send  him  word  of  the  result,  and 
Tryon  says  that  word  did  come  to  him  of  the 
result  by  the  messenger  that  Corbin  told  him 
he  would  send  it  by.  Was  or  was  not  Cor- 
bin here  acting  officially?  No  matter  if  he 
had  no  special  authority  to  act;  acting  thus 
in  an  apparently  official  character  and  man- 
ner, dia  he  not  induce  Tryon  to  go  on  and 
expend  his  money,  labor,  and  materials  for 
the  benefit  of  the  company,  and  have  not 
these  been  added  to  Uie  company's  assets,  and 
has  not  the  company  accepted  them,  and  is 
it  going  too  far  to  hold  that  such  conduct  on 
the  part  of  a  director,  under  such  circum- 
stances, producing  such  results,  and  followed 
by  such  acceptance  and  retention  by  the 
company,  has  creatod  an  obligation  to  pay 
on  the  part  of  this  corporation?  Is  the  com- 
pany entirely  without  liability  here?  It 
must  be  true  that  an  acceptance  of  the  bene- 
fits of  the  transaction  imposes  an  obligation 
to  assume  its  burdens.  In  the  case  of  United 
States  Boiling  Stock  Co.  v.  Atlantic  A  0,  W. 
n.  Cfo,,  U  Ohio  St.  463,  82  Am.  Pep.  880, 
the  court  held  that  an  acceptance  there  did 
impose  just  such  an  obligation,  and  laid 
down  the  rule  that  such  acceptance  operated 
to  confirm  the  transaction  as  a  whole.  And, 
again,  the  part  that  Corbin  and  Arnold  per- 
formed in  this  transaction  was  certainly  ad- 
missible as  a  part  of  the  transaction  itself, 
explanatory  of  how  Tryon  permitted  himself 
to  go  on  after  the  discouraging  talk  with 
Prescott,  and  as  indicating  that  he  never  con- 
templated this  work  and  these  materials  ex- 
cept as  extras,  to  be  furnished  only  for  extra 
pay,  and  as  indicating,  notwithstanding 
Prescott's  refusal  to  pay  for  them  as  extras, 
Tryon 's  constant  understanding  that  he  was 
in  fact  furnishing  them  as  extras,  and  fur- 
nishing them  as  extras  under  the  supposition 
that  the  company  had  yielded  to  his  claim 
in  that  respect.  This  testimony  certainly 
tends  to  show  that  Tryon  was  acting  in  good 
faith  in  the  matter,  and  was  not  knowingly 
or  intentionally  thrusting  his  money,  prop- 
erty, and  labor  upon  the  company  against 
its  wishes,  and  entirely  at  his  own  risk  and 
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charge,  as  a  meddling  stranger  and  volunteer. 

Assuming  that  all  Corbin  and  Arnold  said 
to  Try  on  as  to  the.  holding  of  a  directors* 
meeting  and  as  to  the  action  of  the  company 
was  false  the  fact  still  remains  that  these 
things  were  uttered  to  Try  on,  and  that  Try  on 
trusted  these  false  and  unwarranted  represent- 
ations, which  professed  to  convey  to  him  the 
bona  fide  action  of  the  company,  and  he  ex- 
pended his  labor  and  furnished  his  materials 
to  the  company  on  the  strength  of  their  truth- 
fulness, and  the  company  in  fact  received 
this  labor  and  these  materials  and  added  them 
to  its  assets,  and  to-day  retains  and  enjoys 
the  benefit  of  them.  Would  there  not  be 
something  wrong  in  the  principles  and  rea- 
soning that  would  release  the  defendant  from 
any  obligation  to  pay  under  such  circum- 
stances? Should  the  company  be  allowed  to 
keep  the  fruits  of  Corbin's  deceit,  and  at  the 
same  time  say  it  has  no  obligation  upon  it, 
and  owes  no  duty  to  Try  on,  growing  out 
of  these  circumstances?  Can  this  director, 
acting  ostensibly  in  an  official  capacity,  de- 
ceive Try  on,  and  thus  procure  him  to  put  his 
work,  materials,  and  money  into  the  com- 
pany's property,  and  the  company  keep  the 
value  and  benefit  of  such  work,  money,  and 
materials,  without  paying  for  them,  because 
its  director  had  no  special  authority  to  say 
what  he  did  say,  or  because  he  was  guilty  of 
unqualified  deception  when  he  sent  word,  in 
effect,  that  the  company  had  agreed  to  pay 
him  for  the  work  as  for  extra  work?  Is  this 
law  ?  Is  it  good  law  ?  Can  a  corporation  hide 
behind  such  an  excuse  as  that?  Can  it  keep 
the  fruit,  and  repudiate  the  act  that  procured 
them?  Can  the  company  retain  the  aa vantage 
of  Corbin *s  orders,  and  repudiate  his  author- 
itv  to  give  such  orders  for  the  company? 
We  think  not;  and,  if  not,  then  this  jury 
was  warranted  in  finding  just  such  a  verdict 
as  they  did  find,  and  the  evidence  objected 
to  was  clearly  admissible  for  the  purpose  of 
establishing  just  such  a  situation  and  just 
such  an  obligation. 

It  must  be  admitted  that  this  work  and 
these  materials  were  in  fact  extras,  and,  tak- 
ing this  as  a  fact,  and  assuming  that  all  that 
Tryon  says  is  true,  as  the  jury  had  a  right  to 
find,  and  must  have  found,  how  can  the  com- 
pany honestly  ask  to  be  excused  from  paying 
Tryon  what  these  things  were  reasonably 
worth?  And  how  can  the  company,  with 
any  semblance  of  legal  right,  object  to  Try- 
on's  showing  how,  and  under  just  what  cir- 
cumstances, ne  did  this  extra  work,  and  fur- 
nished these  extra  materials,  and  how  he 
came  to  be  induced  to  make  these  expendi- 
tures, and  that  he  did  in  fact  make  them  as 
extras?  The  talk  with  Prescott,  and  the  talk 
with  Corbin,  and  the  report  that  Arnold,  the 
chosen  medium  of  Corbin  for  communicating 
the  claimed  action  of  the  company,  brought 
to  Tryon,  are  only  so  many  circumstances 
explanatory  of  how  and  in  what  way  Tryon 
was  induced  to  furnish  this  labor  and  these 
materials  and  characterize  Tryon 's  own  un- 
derstanding of  how  he  was  making  these  ex- 
penditures. If  Corbin  did  in  fact  bring  the 
matter  before  the  directors,  and  the  directors 
decided  to  treat  these  expenditures  as  extras, 
and  to  pay  Tryon  for  them  as  such,  and  com- 
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municated  that  decision  to  Tryon,  no  matter 
how  or  by  whom,  there  could  be  no  question 
about  Tryon's  right  to  recover.  The  defend- 
ant says,  however,  that  there  was  no  legal 
proof  of  such  a  state  of  facts.  But  it  is  not 
simply  a  question  whether  there  is  here  any 
legitimate  proof  that  the  company  had  in  fact 
taken  any  such  action,  or  whether  this  evi- 
dence was  admissible  for  the  purpose  of  show- 
ing an  express  contract.  It  may  be  that  the 
most  that  can  be  claimed  for  this  testimony  in 
that  direction  is  that  it  was  only  a  declara- 
tion by  Corbin,  through  Arnold,  that  the 
company  had  taken  such  action ;  but,  assum- 
ing that  it  was  not  admissible  for  either  of 
the  above  purposes,  was  it  not  a  declaration 
by  such  an  official,  and  under  such  circum- 
stances, as  to  put  some  kind  of  obligation 
upon  the  company,  as  to  an  innocent  party 
dealing  with  it  upon  the  strength  of  it,  and 
furnishing  the  company  upon  the  strength  of 
it  labor  and  materials  which  the  company 
actually  received  and  accepted,  the  value  of 
which  it  still  retains  and  enjoys?  Conld  not 
the  jury  have  justly  and  properly  found  that 
there  was  here  something  that  the  defendant 
had  received  at  the  plaintiff's  hands,  which  it 
had  retained,  and  which  it  was  not  entitled 
to  retain  without  compensating  him  for  it? 
We  think  so,  and,  if  so,  this  testimony  was 
admissible  to  point  out  that  situation. 

The  jury  has  found,  as  we  have  before 
suggested,  that  this  labor  and  these  materials 
were  all  extras;  in  other  words  they  were 
values  and  things  to  which  the  company  was 
not  entitled  without  paying  extra.  The  jury 
has  also  found  and  fixed  what  was  a  reason- 
able price  to  pay  for  the  same,  and  has  found 
also  that  the  company  received  these  benefits 
at  the  hands  of  the  plaintiff ;  and  it  appears 
to  be  a  fact  that  the  company  has  retained 
these  for  its  own  eujoj^ment  without  making 
any  return  to  the  plaintiff  for  them.  And 
now,  assuming  that  the  jury  found  or  should 
have  found  that  there  was  no  express  contract 
on  the  part  of  this  company  to  pay  for  them, 
is  there  not  still  left  a  just  obligation,  un- 
der the  circumstances,  on  the  part  of  the  com- 
pany, to  pay  this  plaintiff  for  what  it  has 
actually  received  and  accepted,  and  now 
keeps,  of  his  property?  The  results  of  Try- 
on's  labor  and  expenditures  have  gone  into 
this  company's  treasury  when  it  was  not  en- 
titled to  them  under  any  circumstances,  and 
can  it  accept  and  keep  them,  and  refuse  to 
compensate  the  plaintiff  for  them,  because  it 
has  never  in  express  terms  promised  to  pay  ? 
If  there  is  not  an  implied  promise  to  pay 
arising  out  of  the  circumstances,  there  is  at 
least  a  duty  which  the  law  imposes  for  rea- 
sons of  justice  to  make  fair  compensation  for 
what  has  been  properly  and  actually  received 
by  the  company,  and  applied  and  made  use 
of  by  it  for  its  own  increase  and  advantage. 
The  principle  here  invoked,  and  which,  as 
it  seems  to  me,  should  govern  in  this  case, 
is  substantially  the  same  as  is  involved  when 
directors,  for  their  own  benefit,  have  entered 
into  a  contract  with  their  company.  Such 
contracts  are  voidable  at  the  option  of  any 
stockholder  of  the  company,  exercised  within 
a  reasonable  time  after  obtaining  knowledge 
of  the  existence  of  the  objectionable  a^ee- 


1898. 


Tbton  t.  Whitb  a  Cobbih  Ca 


299 


ment.  Such  a  contract  will  not  be  sustained 
if  sued  upon.  It  may  be  avoided,  and  set 
aside,  and  declared  to  be  no  contract;  but 
there  Is  notwithstanding,  fur  reasons  of  Jus- 
tice, an  obligation  imposed  by  law  upon  the 
corporation  to  make  fair  compensation  for 
what,  by  means  of  such  contract,  has  been 
properly  and  actually  received  and  applied 
l>y  the  company  to  its  own  use  and  benefit. 
[Neither  the  company  nor  any  of  its  stock- 
holders can  be  permitted  to  repudiate  the 
contract  and  also  keep  the  benefits. 

In  the  case  of  Gardner  y.  Butler,  SO  N.  J. 
£q.  721,  the  court  says :    **  The  agreements, 
therefore,   which   the  directors  made   with 
themselves  must  be  pronounced  to  be  illegal, 
and  can  furnish  no  support  to  their  defense 
<is  contracts ;  but,  while  the  express  under- 
taking is  without  legal  force,  the  directors 
of  a  company  have  a  right  to  serve  it  in  the 
capacity  of  oflScers,  agents,  or  employes,  and 
for  such  services  the  law  will  enable  them 
to  recover  a  just  and  reasonable  compensa- 
tion.    .     .     .     No   claim   which   they   can 
make  against  their  company  can  acquire  any 
sapport  or  validity  from  Uie  fact  that  they 
faave  expressly  sanctioned  it.     It  must  rest 
exclusively  upon  its  fairness  and  justice,  and 
be  enforced  upon  a  quajUum  meruit."    And 
on  page  724  Uie  court  adds:    "He  [the  di- 
rectorT  could  not  bargain  for  the  sum  he 
should  receive,  but  he  had  a  right  to  ter- 
minate the  employment  on  the  then  existing 
terms,  and  leave  his  compensation  to  be  de- 
termined by  a  proper  tribunal.    The  contract 
will  not  be  regarded,  but,  the  services  hav- 
ing been  rendered,  and  the  company  having 
received  the  benefit  of  them,  it  would  be 
manifestly^  inequitable  to  deny  to  the  trustee 
a  fair  equivalent  for  them ;  it  would  pervert 
a  rule  of  law  which   is  intended  to  guard 
against  fraud  and  injustice.     The  right  of  a 
trustee  to  recover  on  the  quantum  meruit , 
when  the  contract  is  illegal,  is  recognized  in 
our  courts ;"  and  several  cases  are  cited  to 
this  point.    And  in  the  same  case  the  case  of 
Aberdeen  B,  Co.  v.  Btaikte,  1  Macq.  H.    L. 
Cas.  461,  is  referred  to,  and  that  is  a  case  in 
which  Blaikie,  as  the  chairman  of  the  rail- 
way board,  made  a  contract  for  railway  chairs 
with  the  firm  of  which  he  was  a  member. 
The  railway  company,  after  accepting  some 
•of  the  chairs,  refused,  to  accept  the  balance, 
and  Blaikie,  by  his  firm,  instituted  a  suit  to 
compel  the  performance  of  the  contract.    The 
•court,  in  Gardner  v.  Butler^  above  referred 
to,  remarks  of  this  case,  and  the  manner  of 
disposing  of  it,  as  follows :    **  It  was  properly 
held  that  the  company  had  a  right  to  repu- 
diate the  contract,  and  that  It  could  not  be 
enforced  against  their  dissent.    If  the  action 
had  been  brought  to  recover  for  the  chairs 
which  had  been  delivered  and  accepted,  I 
apprehend  it  would  not  have  been  held  in  any 
court  that  the  company  could  have  retained 
the  property,  and  have  refused  to  pay  for  it, 
not  the  contract  price,  but  what  it  was  rea- 
sonably worth.**     And  in   1   Morawetz  on 
Private  Corporations,    (sec.  626)  the  author 
«ays,  upon  the  subject  of  the  obligation  of 
a  company  to  pay  for  the  value  received  under 
a  pretended  contract  with  its  agents,  as  fol- 
lows:   **!{  the  directors  or  other  agents  of  a 


corporation  supply  it  with  money  or  prop- 
erty, under  a  pretended  contract  with  them- 
selves, and  the  money  and  property  is  prop- 
erly used  in  carrying  on  the  company's 
business,  or  in  adding  to  its  assets,  they  are 
entitled  to  recover  the  value  of  the  money 
or  property  so  supplied  in  an  action  against 
the  company.  The  obligation  of  the  com- 
pany to  pay  under  these  circumstances  does 
not  rest  upon  any  actual  contract  with  the 
directors,  but  is  a  duty  which  the  law  im- 
poses for  reasons  of  justice  to  make  fair  com- 
pensation for  what  has  been  properly  received 
and  applied.  The  same  rule  applies  when 
the  directors  perform  services  for  the  company 
which  are  outside  of  the  duties  of  their  of- 
fice." 

The  case  of  WardeU  v.  Union  Pae.  B,  Ch., 
108  U.  S.  659.  26  L.  ed.  512,  is  one  in  which 
a  contract,  tainted  with  a  directorship  inter- 
est, was  undertaken  to  be  enforced  against 
the  railroad  company  by  a  stockholder  of  a 
coal  company,  in  which  a  majority  of  the 
stock  was  taken  by  six  of  the  directors  of  the 
railroad  company,  and  Justice  Field,  giving 
the  opinion  of  the  court,  says:  •'The  com- 
plainant, therefore,  can  derive  no  benefit  from 
the  contract  thus  tainted,  or  sustain  any  claim 
against  the  railroad  company  tor  its  repudi- 
ation. The  coal  company  may  perhaps  be 
entitled  to  reasonable  compensation  for  the 
labor  actually  expended  in  the  development 
of  the  mines  and  delivery  of  the  coal  to  the 
railroad  company,  considered  entirely  apart 
from  the  contract. "  Morawetz,  in  the  second 
volume  of  his  work,  heretofore  referred  to, 
says  in  section  723 :  **  Property  or  funds  re- 
ceived under  a  void  agreement,  or  their  pro- 
ceeds if  they  can  be  traced,  must  undoubtedly 
be  yielded  up  to  the  owner.  So,  in  certain 
cases,  the  law  imposes  an  obligation  to  make 
compensation  for  a  benefit  received,  although 
there  was  no  express  or  implied  agreement 
to  pay  for  it ;  as,  for  example,  where  money 
or  any  tangible  property  is  received  and  ap- 
propriated by  a  party,  or  where  money  is 
paid  under  legal  coinpulsion  for  the  use  of 
another.  In  these  cases  a  debt  is  created  by 
operation  of  law.**  And,  again,  in  section 
714,  the  same  author  says :  ^  If  anything  of 
value  is  given  by  one  party  to  another  under 
an  attempted  agreement  which  was  not  con- 
summated for  want  of  the  necessary  mutual 
assent,  or  by  reason  of  the  want  of  authority 
of  an  agent  assuming  to  represent  one  of  the 
parties,  an  action  may  be  maintained  without 
reference  to  the  agreement  to  recover  the  thing 
transferred,  or,  if  it  was  converted,  whatever 
may  be  equitably  due  for  the  value  received. 
The  same  rule  would  apply  if  the  agreement 
had  been  consummated,  but  was  not  legally 
binding  by  reason  of  some  prohibition  of  the 
law,  unless  the  transaction  was  so  immoral 
that  the  courts  must,  for  reasons  of  public 
policy,  decline  to  grant  the  remedy."  And 
again,  in  section  715,  Morawetz  says:  ''If 
money  or  other  property  is  ^iven  to  a  cor- 
poration under  a  contract  which  is  void  be- 
cause the  a^ent  assuming  to  represent  the 
corporation  in  the  transaction  had  no  author- 
ity to  bind  it,  the  corporation  is  liable  to  ac- 
count for  the  money  or  other  property  so  re- 
ceived.   The  corporation  must  also  pay  the 
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value  of  anything  which  has  been  applied 
to  it«  Jegitimate  purposes."  And  in  the  case 
of  Jf&w  Castle  N.  R  Co,  v.  Simpson,  28  Fed. 
Rep.  214,  the  court  set  aside,  at  the  instance 
of  the  railway  company,  a  construction  con- 
tract as  ultra  vires,  but  held  ''that  the  es- 
tablished rule  in  equity  is  that  a  corporation 
is  accountable  for  the  benefits  which  it  has 
received  under  an  ultra  vires  transaction. 
Hence,  in  holding  that  the  defendant's  com- 
pensation for  the  materials  furnished  and 
work  done  bv  him  should  be  measured  by 
what  it  would  have  cost  the  plaintiff  com- 
pany to  employ  a  responsible  contractor  to 
provide  the  same  material  and  perform  the 
Bame  work,  the  master  adopted  a  just  staud- 
ard.    While  the  defendant  is  not  under  anj 

fuise  to  receive  damages  for  the  loss  of  his 
argain,  vet  he  is  not  to  be  put  off  with  a 
bare  reimbursement  of  his  actual  outlay.  He 
is  entitled  to  be  paid  for  what  he  has  done 
fair  rates,  such  as  any  other  railroad  con- 
tractor might  have  recovered  therefor  in  the 
absence  of  express  agreement  as  to  compensa- 
tion." And  this  court,  in  the  case  of  Union 
Hardware  Co,  v.  Plume  d  A.  Mfg.  Go,^  58 
Conn.  219,  has  laid  down  in  substance  the 
same  principle, — that,  ''the  defendant  having 
received  the  property  of  the  plaintiff  in  pur- 
suance of  the  agreement,  it  will  not  be  suf- 
fered to  appropriate  it,  and  under  the  plea 
of  uXtra  vires  to  defeat  a  recovery  therefor; 
it  will  80  far  be  held  to  the  terms  of  the  con- 
tract. " 

Now,  if  this  be  the  rule  as  to  and  in  favor 
of  a  director  who  has  been  guilty  of  con- 
structive fraud,  and  the  rule  as  against  a  com- 
pany whose  affent  has  acted  without  author- 
ity, why  should  it  not  be  true  and  applicable 
in  the  case  of  a  litigant  in  the  situation  of 
Tryon,  who,  without  fraud,  and  in  good 
faith,  and  upon  the  suggestion  and  request 
of  a  director,  acting  ostensibly  within  the 
line  of  his  duty  and  authority,  foes  forward 
and  furnishes  many  hundred  dollars'  worth 
of  work  and  material  to  the  company,  and 
the  company  obtains  this  benefit,  adds  it  to 
its  assets,  and  proposes  to  retain  it,  without 
making  any  compensation  for  it?  Is  there 
not  a  reason  equally  as  strong  in  this  case 
as  in  the  cases  and  authorities  cited  for  hold- 
ing that  an  obligation  to  pay  on  the  part  of 
the  company  is  thus  created,  and  that  the 
com  pan  V  should  pav?  It  seems  to  me,  look- 
ing at  this  record  alone,  that  the  facts  which 
the  jury  bad  the  ri^ht  to  find  would  create 
just  such  an  obligation,  and,  if  so,  this  tes- 
timony was  admissible  to  establish  that  sit- 
uation; and,  even  though  the  jury  did  not 
apply  it  wisely,  or,  rather,  applied  it  in 
evidence  of  and  to  establish  an  express  agree- 
ment, being  admissible  to  establish  such  a 
duty  to  pay  as  the  law  imposes  for  reasons 
of  justice,  the  court  committed  no  error  in 
receiving  it.  It  could  not  matter  to  the  de- 
fendant whether  the  jury  based  their  verdict 
upon  an  express  contract  or  upon  a  duty  such 
as  the  law  imposes.  If  the  plaintiff  was 
really  entitled  to  the  performance  of  such 
latter  duty  by  the  defendant,  it  seems  plain 
that  the  defendant  suffered  no  injustice,  and 
that  this  verdict  ought  to  stand.     We  dis- 
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cover  nothing  in  the  other  aasignmentB  of 
error  which  ought  to  prevail. 

There  is  no  error  in  the  judgment  appealsd 

Andrews^  Ch.  t/.,  and  C»rpenter»  J.p. 

concurred. 

Seymour,  J.,  dissenting: 
I  find  myself  unable  to  agree  with  the  ma- 
jority of  the  court  that  the  testimony  of 
Tryon,  as  to  his  conversation  with  Corbin. 
ana  subsequently  with  Arnold,  respecting  the 
agreement  of  the  company  to  pay  for  extra 
work,  is  admissible.    Mr.  Prescott  was  one 
of  the  directors  of  the  defendant  company, 
its  treasurer,  and  its  general  manager  of  the 
work  upon  which  the  extra  work  was  claimed 
to  have  been  done,  and  was  known  so  to  be 
by  the  plaintiff.    In  view  of  a  change  in  the 
location  of  the  picker  house,  the  plaintiff, 
who  was  doing   the  mason   work  for  one 
Arnold,  the  contractor,  informed  Mr.  Pres- 
cott that  more  work  and  material  would  be 
necessary  to   complete   the   work,   and   he 
should  expect  more  pay.    Mr.   Prescott  re- 
fused to  pay  for  any  extras,  whereupon  the 
ftlaintiff  informed  him  that  he  should  be  ob- 
iged  to  stop  work,  and  that  he  could  not 
give  the  company  that  amount  of  extra  work. 
Mr.  Prescott  replied  that  he  could  stop  work, 
and  that  he  would  not  pay  him  for  any  ex- 
tras.    Directly  afterwaras  the  plaintiff  went 
to  see  Mr.  Corbin,  who  was  also  one  of  the 
directors  of  the  defendant  corporation,  and 
had  taken  some  part  in  arranging;  the  location 
of  the  picker  house,  and  told  him  how  the 
matter  stood,  and  what  Prescott  had  said. 
The  plaintiff  was  allowed  to  testify,  against 
objection,  that  Corbin  replied  ""that.  If  the 
facts  were  as  he  stated — if  there  was  extra, 
work — he  ought  to  have  pay  for  it ;  that  thej 
were  intending  to  have  a  meeting  of  the  di- 
rectors of  the  company  at  noon  that  day,  and 
that  he  would  then  bring  the  matter  up,  and 
would  send  word  to  him  of  the  result  bj 
Arnold ;    and  that  Corbin  further  said  that 
he  did  not  want  the  work  stonped,  aod  then 
and  there  told  the  plaintiff  to  go  ahead,  and 
the  company  would  pay. "    The^plaintifl  wa» 
further  permitted  to  testify,  against  the  de- 
fendant's objection,  that,  after  having  this 
conversation  with  Corbin,  Mr.  Arnold  went 
to  the  defendant's  ofiSce  at  the  hour  named, 
and  stated  to  the  plaintiff  on  his  return  that 
the  company  would  pay  him  for  the  extra 
work,  and  that  he  was  to  go  ahead.    All  this 
was  denied  by  the  defendant  and  by  Mr. 
Arnold.    The  question  is.  Was  the  testimony 
admissible?    I  cannot  see  that  it  was.     The 
purpose  of  it  was  to  establish  a  promise  on 
the  part  of  the  defendant  to  pay  for  the  extra 
work.     The  agent  of  the  defendant  had  dis- 
tinctly declined  to  pay  for  it.    Corporations- 
can  contract  only  through  agents,  and  there 
is  no  hardship  nere  in  applying  the  rule, 
because  the  plaintiff  knew  who  was  the  de- 
fendant's agent,  and  appealed  to  him  in  the 
first  instance.    If  the  defendant  company  had 
held  a  meeting,  as  the  plaintiff  testified  Cor- 
bin told  him  ibey  were  going  to,  and  at  sucb 
meeting  had  agreed  to  pay  the  plaintiff  for 
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extra  work,  and  that  be  was  to  go  ahead,  as 
the  plaintijff  testified  that  Arnold  reported, 
then,  upon  proof  of  such  action,  the  aef end- 
ant  would  have  been  bound.  But  can  the  fact 
of  the  meeting  of  a  corporation,  and  the  nat- 
ure of  the  business  transacted  at  such  meet- 
ing, be  proTed  in  this  way?  Is  it  anything 
more  than  hearsay  at  the  best?  The  plain- 
tiff hears  from  Corbin  that  there  is  to  be  a 
meeting,  and  afterwards  from  Arnold,  who 
is  agreed  upon,  not  between  the  plaintiff  and 
defendant,  as  a  messenger,  but  between  Cor- 
bin and  the  plaintiff,  that  the  company  would 
pay  him  for  extra  work,  etc.  It  seems  to  me 
dangerous  to  expose  the  defendant  to  liabil- 
ity In  such  a  manner.  If  the  defendant  held 
a  meeting,  and  voted  to  have  the  plaintiff 

go  ahead  with  the  extra  work,  and  to  pay 
im  therefor,  it  could  certainly  be  proved  in 
the  ordinary  way.  It  does  not  meet  th  is  point 
of  the  case  to  suggest  that  the  defendant  had 
the  benefit  of  the  extra  work,  and  ought  to 


pay  for  it ;  and  that  the  extra  work  was  done 
under  its  observation,  within  its  knowled^ire. 
If  the  defendant  distinctly  declined  to  pay 
for  extra  work,  insisting,  as  it  did  in  this 
case,  that  the  work  claimed  as  extra  was  work 
which  it  was  the  duty  of  the  principal  con- 
tractor to  do  under  his  contract,  and  the 
plaintiff  thereafter  continued  his  work  with- 
out further  concession  on  the  part  of  the  de- 
fendant, the  latter  had  the  right  to  assume 
that  it  was  continued  under  the  direction  of 
the  principal  contractor,  without  expecta- 
tion of  extra  pay  from  the  defendant.  There 
is  nothing,  therefore,  in  the  case  which,  to 
my  mind,  relieves  the  pressure  of  the  difll- 
cultv  already  very  briefly  suggested,  that  the 
evidence  alreadv  referred  to  was  not  admis- 
sible to  establish  or  assist  in  establishing  the 
liability  of  the  defendant  for  the  extra  work. 

Hall»  J»f  concurred. 
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!•  Aflreinalraildiiicriithe  iiroximate 
csMise  of  damage  to  eleetrlo-liKht  map 
efainery  in  a  remote  part  of  the  build- 
In^  which  Is  not  burned,  where  the  fire  oauses 
a  short  circuit  thereby  startlnR  a  powerful  cur- 
rent of  electricity  which  breaks  and  wrecks  the 
machinery. 

8.  The  proximate  eanee  is  not  neoeeBarUy 
the  one  nearest  in  time  or  place  to  the  result. 

8.  The  aetiTOt  ellleieiit  caiuie  that  sets 
in  motion  a  train  of  events  which 
brlnp  about  a  resolt  without  the  interven- 
tion of  any  force  started  and  working  actively 
from  a  new  and  Independent  source  is  the  direct 
pirozlmate  cause. 

4*  Inaetione  on  inenranee  polieiee  the 
Intenticm  will  be  presumed  to  have 
been  to  cover  loesee  which  the  cause 
insured  against  was  a  means  or 
agency  in  causing*  even  thouflrh  it  was  en- 
tfrely  due  to  some  other  efficient  cause  which 
made  use  of  it  or  set  it  in  motion  if  the  original 
efliclent  cause  was  not  Itself  made  a  subject  of 
separate  insurance, 

(April  4,  IBQB.) 

IpXOEPnONS  by  defendante  to  mlinga  of 
i  tbe  Superior  Court  for  Essex  County  made 
during  the  trial  of  an  action  brougbt  to  recover 
the  amount  alleged  to  be  due  on  certain  fire  in- 
suraDce  policies  which  reaultod  in  verdicts  in 
favor  of  plaintiff.     Oterrvl&L 

The  policies  were  of  the  Massachusetts  stand- 
ard form  and  covered  plaintiff's  building,  the 


dynamos,  engines,  and  other  machinery  con* 
tained  therein.  Between  the  hours  of  one  and 
two  o'clock  on  Sunday  morning,  October  26, 
1890,  there  was  a  fire  in  the  wire  tower  of 
plaintiff's  building,  through  which  the  wires 
for  electric  lights  were  carried  from  the  build- 
ing, and  in  another  part  of  the  building  a 
bursting  or  disruption  of  certain  pulleys  or 
wheels,  whereby  the  machinery  ana- building 
were  seriously  damaged.  The  fire  was  wholly 
confined  to  the  tower.  The  pulleys  and  wheels 
were  not  injured  by  direct  contact  of  fire,  or 
by  fluid  used  in  extinguishing  tbe  fire.  There 
was  evidence  tending  to  show  that,  at  the  time 
of  the  fire,  the  engineer  was  not  at  his  engine 
and  also  that  the  laciuj^  of  the  belt  which  con- 
trolled the  governor  of  the  engine  had  become 
slack  and  lor  want  of  tightening  had  slipped 
and  failed  to  operate  the  governor.  And  on 
cross-examination  of  witnesses,  plaintiff  as- 
sumed the  possibility  of  defects  in  one  of  the 
pulleys.  Plaintiff  claimed  that  the  fire  in  the 
tower  caused  a  short  circuit,  the  immediate 
effect  of  which  was  to  increase  the  work  of  the 
dynamos  and  put  an  increased  strain  on  the 
pulleys  by  which  the  dynamos  were  driven  by 
belts  running  from  the  pulleys  on  the  main 
shaft  to  the  pulleys  on  the  dynamos.  The  evi- 
dence showed  that  one  of  the  pulleys  broke  and 
plaintiff  claimed  that  this  deranged  the  other 
machinery,  knocked  off  one  ball  of  the  govern- 
or of  the  engine,  caused  pieces  to  wedge  under 
and  rupture  the  fly  wheel  and  caused  the  wreck 
which  occurred.  Defendants  claim  that  an 
adequate  cause,  both  for  the  fire  and  for  the 
disruptureof  the  pulleys  and  fly  wheel,  was 
the  slipping  of  the  governor  belt  which  caused 
the  engine  to  run  away  and  that  that  increased 
the  speed  of  the  dynamos,  pulleys,  and  fly 
wheel,  increased  the  output  of  electric  current 
and  resulted  in  the  damages  for  which  the  suit 


Nora.— On  the  question  of  liability  of  an  insurer 
tar  \am  caused  by  an  explosion  a  rwU  to  Hener  v. 
ITorthweatem  Nat.  Ins.  Go.  (HI.)  19L.  R.  A.  594,  re- 
-vlews  the  authorities  at  length.   The  question  pre- 
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sented  in  the  above  case  is  very  similar,  the  sudden 
letting  loose  of  the  electric  current  beinflr  practi- 
cally equivalent  to  an  explosion  so  far  at  least  as  It 
affects  the  questiou  of  proximate  cause  for  the  loea 
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was  brought,  and  tbat  such  runniDg  away 
might  have  been  prevented  if  the  engineer  bad 
been  at  bis  post  and  watchinj;  bis  engine. 

At  the  conclusion  of  the  evidence  defendants 
asked  for  tbe  following  instructions: 

1.  "Tbe  defendants  are  not  liable  under  tbeir 
policies,  for  damage  by  disruption  of  machin- 
try,  unless  fire  was  the  immediately  operating 
cause  of  sncb  disruption." 

2.  "If  tbe  action  of  fire  in  tbe  tower  of  tbe 
plaintiff's  building  was  inadequate  to  produce 
the  disruption  without  the  intervention  of 
some  other  and  nearer  cause,  then  tbe  fire  was 
not  tbe  proximate  cause  of  such  disruption  and 
tbe  defendants  are  not  liable  therefor." 

8.  "The  defendants  do  not  insure  the  condi- 
tion or  working  of  tbe  plaintiff's  machinery. 
If  the  disruption  of  machinery  and  wreck  of 
building  would  not  have  occurred  but  for  some 
defect  in  the  plaintiff's  machinery  or  of  some 
failure  of  such  machinery  to  perform  its  office, 
fiuch  defect  or  failure  not  being  occasioned  by 
tbe  fire,  such  defect  or  failure  was  tbe  imme- 
diate cause  of  the  damage  and  the  defendants 
are  not  liable  therefor." 

4.  "Damage  by  disruption,  independently 
of  fire,  is  not  a  damage  for  which  underwriters 
are  liable  under  policies  against  damage  by 
Are. 

"If  the  damage  by  disruption  for  which  the 
plaintiff  claims  was  not  occasioned  by  the  di- 
rect action  of  fire,  but  as  a  consequence  of  de- 
fective machinery,  or  of  neglect  of  the  engine 
by  a  servant  of  the  plaintiff,  such  defect  or 
neglect  was  in  law  tbe  proximate  cause  of  such 
damage,  and  the  defendants  are  not  liable 
therefor." 

5.  Tbe  plaintiff  declares,  in  each  suit,  on  a 
policy  of  insurance  against  loss  or  damage  by 
fire,  and  alleges  a  loss  by  fire  of  property  de- 
acribed  in  such  policy. 

Tbe  burden  is  on  the  plaintiff  to  prove  such 
loss  by  fire,  except  so  far  as  it  is  admitted  by 
the  defendants. 

If  the  evidence  fails  to  satisfy  the  jury  that 
the  fire  in  tbe  tower  was  the  direct  and  imme- 
diate cause  of  the  damage  claimed  bv  the  plain- 
tiff beyond  tbe  amount  admitted  by  the  de- 
fendants, the  plaintiff's  claim  has  not  been 
maintained,  and  tbe  verdict  must  be  for  the 
-defendants. 

The  judge  refused  to  give  these  instructions 
and  charged  the  jury  as  follows: 

"It  appears  that  early  one  Sunday  morning 
in  tbe  latter  part  of  October,  1890,  there  was  a 
Hre  and  a  crash  of  machinery  in  the  factory  of 
the  plaintiff,  a  corporation  established  in  Lynn. 
The  plaintiff  owned  the  factory  and  the  ma- 
-chinery  and  must  suffer  the  loss,  unless  b^  tbe 
fair  preponderance  of  the  evidence  it  satisfies 
you  tbat  the  defendants  should  bear  tbe  loss. 
Unless  it  so  satisfies  you  the  loss  must  rest 
where  it  fell,  namely,  upon  the  plaintiff. 

"The  plaintiff  claims  that  you  ought  to  be 
satisfied  that  the  defendants  should  bear  this 
loss  and  it  bases  its  claim  upon  a  contract  made 
between  the  plaintiff  and  these  various  de- 
fendants, and  that  contract  is  called  a  contract 
•of  insurance  .  .  . 

"The  plaintiff  says  that  it  paid  money  called 
«  premium  and  took  from  each  one  of  the  de- 
fendants— there  are  twenty-three  of  them — a 
policy    insuring  the  plaintiff  against  loss  or 
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damage  by  fire;  and  tbe  question  In  these  caaea 
is  whether  you  are  sadsned  by  the  fair  pre- 
ponderance of  the  evidence  that  under  tbe  con- 
tract this  loss  must  be  shifted  from  tbe  plain- 
tiff, who  is  the  owner  of  the  ^oods,  to  the  in- 
surance companies  who  have  insured  the  prop- 
erty against  loss  or  damage  by  fire. 

"The  burden  is  upon  the  plaintiff  to  satisfy 
you  that  the  loss  was  loss  or  damage  by  fire. 
The  fact  that  the  damage  occurr^  and  tbat 
the  property  of  the  plaintiff  has  been  in- 
jured does  not  of  itself  show  that  anybody  but 
the  plaintiff  must  bearthe  burden,  and  the  plain- 
tiff must  bring  its  case  within  the  terms  of  the 
contract  or  it  must  fail  in  its  claim  against  the 
defendants.  .  .  . 

'  'Tbe  case  is  much  simplified  by  the  nature  of 
the  claim  made  by  the  plaintiff.  I  instruct 
you,  of  course,  as  matter  of  law,  that  the  dam- 
age by  fire  covered  by  an  insurance  poHcv 
means  where  fire  is  tbe  proximate  and  sufif- 
cient  cause  of  the  injury,  but  I  do  not  deem  it 
important  to  state  general  principles  to  you 
with  Bo  much  care  as  I  otherwise  should,  be- 
cause I  think  the  claims  of  the  parties  have  so 
simplified  the  case  that  a  statement  peculiarly 
applicable  to  it  will  aid  you  more  than  the 
statement  of  any  general  principles,  although 
I  intend,  of  course,  to  state  the  law  to  you  in 
accordance  with  these  general  principle 

"Certain  physical  facts  are  conceded  by 
both  parties,— one  that  there  was  an  ignition 
of  wood  in  the  tower,  that  is  that  the  wood 
actually  caught  fire  and  there  was  a  burning 
flame  there;  another,  that  there  was  no  burn- 
ing fiame  anywhere  else  and  that  the  destruc- 
tion below,  to  the  machinery,  was  not  by  an 
actual  burning  of  tbe  machinery,  while  a  pari 
of  the  injuiy  to  tbe  tower  was  caused  by  the 
actual  burning  of  the  tower. 

"The  defendants  concede  for  the  purposes 
of  this  trial  tbat  the  damaee  caused  by  the 
burning  of  the  tower,  the  destruction  of  the 
wood,  either  by  actual  combustion  or  by 
smoke,  is  within  the  terms  of  the  policies  and 
is  to  be  borne  by  tbem.  In  order  to  still  more 
simplify  the  case  it  is  agreed  by  tbe  parties 
tbat  certain  damage,  which  was  claimed  by 
the  plaintiff  to  have  been  caused  to  a  certain 
machine  by  the  chemical  fluid  used  to  put  out 
the  fire  shall  also  be  regarded  as  a  damage  by 
fire  and  that  the  defendant  companies  are  re- 
sponsible for  it. 

"So  far  the  parties  agree.  Now  where  do 
they  differ? 

"They  differ  in  this:  The  plaintiff  claims 
that  tbe  crash  in  the  machinery,  the  destruc- 
tion of  it,  is  fairly  within  the  policy,  within 
the  risk  assumed  by  the  defendants.  That  the 
defendants  deny.  So  far  the  parties  have 
formulated  with  great  distinctness  tbe  issue 
which  is  to  be  tried  bjr  you,  and  they  have 
gone  farther.  The  plaintiff  claims  to  have 
explained  to  you  the  manner  in  which  tbe 
fire  caused  the  crash  below  and  I  understand 
the  plaintiff  to  rest  its  case  upon  the  correct- 
ness of  tbat  theory  thus  explained.  If  you 
believe  its  theory,  it  says,  then  the  loss  is  a 
loss  or  damage  by  fire.  If  the  plaintiff  bas 
not  shown  its  theory  to  be  correct  then  it  does 
not  claim  a  verdict.  See  then,  because  the 
case  rests  there,  whether  you  are  satisfied  that 
the  crash  was  caused  as  tiie  plaintiff  claims  It 
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was  caused.  How  does  the  plaintiff  claim  it 
was  caused? 

"The  platDtiff  says  the  position  of  the  lifrht- 
ning  arresters  in  the  vicinity  of  the  fire  was 
•ucb  that  by  reason  of  the  Are  in  the  tower  a 
a  connection  was  made  between  them  called  a 
short  circuit,  and  that  the  short  circuit  result- 
<ed  in  keeping  back,  or  in  brin^in^  into  the 
dynamo  below,  an  increase  of  electnc  correct, 
that  made  it  more  difllcult  for  tbis  armature 
to  revolve  than  before  and  caused  a  higher 
power  to  be  exerted  upon  it,  or  at  least  caused 
a  srreater  resistance  to  the  machinery;  that 
this  resistance  was  transmitted  to  the  pulley 
by  which  this  armature  was  run,  through  the 
licit;  that  that  shock  destroyed  that  pulley; 
that  by  the  destruction  of  that  pulley  the  main 
shaft  was  disturbed,  and  the  succeeding  pul- 
leys, up  to  the  jack  pulley,  were  ruptured; 
that  by  reason  of  pieces  flying  from  the  jack- 
pulley  or  from  some  other  cause  the  fly-wheel 
of  the  engine  was  destroyed,  the  governor 
broken  and  everything  crushed, — in  a  word, 
that  the  short  circuit  in  the  tower,  by  reason 
of  the  flre,  caused  an  extra  strain  upon  the 
belt  through  the  action  of  electricity  and  that 
<rau£ed  the  damage.  The  plaintiff  claims  that 
the  short  circuit  was  affected  by  the  Arc, 
•either  by  means  of  the  heating  of  the  air  be- 
tween the  horns  of  these  lightning  arresters  or 
by  the  heating  of  the  horns  themselves  so  that 
they  came  nearer,  or  by  the  action  of  the  flame 
itself  acting  as  a  conductor  between  the  two 
horos  or  by  the  lodging  between  the  two  horns 
of  partially  consumed  wood,  in  the  nature  of 
charcoal, — that  either  by  one  or  by  all  of  these 
causes,  of  course  it  is  impossible  to  say  which, 
this  short  circuiting  was  effected;  and  the 
plaintiff  makes  no  other  explanation  of  how 
the  crash  below  could  be  caused  by  the  fire, 
and  rests  its  case  on  whether  you  are  satisfied 
that  that  theory  is  correct  or  not. 

"The  defendants  claim  that  this  theory  of 
the  plaintiff  is  merely  chimerical  and  absolute- 
ly impossible,  if  not  in  conception,  at  least  in 
actual  practice;  that  the  damage  would  not 
have  happened  in  that  way;  that  even  if  there 
bad  been  stress  upon  the  pulley  that  stress 
would  not  have  been  sufficient  to  break  the 
pulley,  and  eyen  if  the  pulley  had  broken  none 
of  the  circumstances  thereafter  wards  could 
have  followed  as  a  consequence  of  such  stress, 
which  all  parties  concede  did  follow  in  fact  for 
aoDie  cause, — that  is,  the  destruction  of  the  rest 
of  the  machinery.  But  the  defendants  py  far- 
ther taking  a  view  that  while  it  is  not  incum- 
bent upon  the  defendants  to  show  exactly  how 
the  accident  occurred ,  still  if  there  was  any  other 
way  in  which  the  accident  could  have  occurred 
different  from  that  in  which  the  plaintiff 
claims,  it  will  aid  you  greatly  in  making  up 
your  minds  as  to  whfch  theory  is  right.  The 
defendants  say  that  the  accident  began  at  the 
other  end;  that  by  reason  of  some  defect  in  the 
belt,  which  connects  the  engine  with  the  gov- 
ernor or  by  some  disarrangement  in  its  posi- 
tion, the  engine  began  to  'run  away,'  as  it  has 
b<*en  termea,  and  that  the  result  was  by  means 
of  centrifugal  force  the  fly-wheel  revolved  so 
rapidly  that  it  went  to  pieces,  and  that  the 
otber  pulleys  also  by  centrifugal  force  were 
thrown  apart,  that  all  this  created  a  more 
rapid  revolution  of  the  armature  for  the  time 
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being,  creating  a  tremendous  current  of  elec- 
tricity and  that  that  current  of  electricity, 
taken  in  connection  with  the  electrical  appa- 
ratus in  the  tower,  was  itself  strong  enough  to 
create  the  fire,  and  that  instead  of  the  fire  be- 
ing the  cause  of  the  destruction  of  the  engine, 
the  running  away  of  the  engine  was  the  cause 
of  the  flre  and  of  all  the  destruction  of  the  ma- 
chinery. Day  after  day  has  been  spent  in  ex- 
plaining and  elaborating  to  you,  because  the 
case  called  for  the  examination  of  difficult 
questions, — how  and  why  the  parties  think  as 
they  do  and  claim  as  they  do  with  reference 
to  this  case.  .  .  . 

'*  And  it  is  also  stated  and  claimed  by  the 
defendant  that  by  reason  of  moisture  or  of 
some  other  cause  not  connected  with  tbe  run- 
ning away  of  the  engine  this  short  circuit 
might  have  been  effected  and  that  if  you  are 
satisfied  that  the  short-circuiting  was  the  real 
cause  of  the  difficulty  it  is  by  no  means  certain 
that  that  short-circuiting  was  caused  by  the 
fire,  but  that  it  might  have  been  caused  by 
dampness  or  by  other  causes  connected  with 
the  apparatus. 

"  I  instruct  you  as  the  law  of  this  case,  that 
if  you  are  satisfied  that  by  action  of  the  flre 
this  short-circuiting  was  effected  in  the  tower 
and  that  the  short-circuiting  in  the  tower  was 
the  cause  of  the  crash  below,  that  the  loss  is  a 
loss  or  damage  by  flre  within  the  meaning  of 
tbe  policy,  and  that  it  is  not  necessary  that  you 
should  be  satisfied  that  anything  below  was 
burning.  If  you  are  satisfied  that  the  short- 
circuilinflT  was  caused  by  the  fire  in  the  tower 
and  would  not  have  existed  but  for  that  fire, 
whether  it  be  caused  by  flame,  by  the  interpo- 
sition of  partially  consumed  particles  of  wood 
falling  from  the  burning  substance,  by  the 
heated  air  or  by  the  heating  of  tbe  lightning 
arresters,  that  is,  if  the  short-circuit  occurred 
and  was  caused  by  the  action  of  the  fire  in  any 
one  of  those  ways  and  would  not  have  occurred 
but  for  the  fire,  and  that  the  short-circuiting  in 
the  tower  was  the  cause  of  the  crash  below, 
then  the  crash  below  is  to  be  attributed  to  fire 
within  the  meaning  of  the  policy  and  the  dam- 
age is  a  damage  by  fire  within  the  meaning  of 
the  policy,  and  that  this  is  so  although  you 
may  be  satisfied  that  the  pulleys  were  defect- 
ive and  if  not  so  would  not  have  burst  but 
would  have  withstood  the  strain  caused  by  the 
short-circuiting.  And  I  rule  as  a  matter  of 
law  that  if  the  damage  was  caused  in  that  way 
it  was  a  loss  or  damage  by  fire. 

**  I  instruct  you  again,'  because  it  is  a  vital 
point  of  the  case,  that  if  tbe  short-circuiting 
was  caused  by  that  fire  and  would  not  have 
happened  but  for  tbe  fire,  and  the  damage  be- 
low was  caused  by  that  short-circuiting,  then 
it  is  a  loss  or  dama^  by  fire,  and  it  is  so  even 
although  the  machinery  was  defective  and  but 
for  its  defects  would  have  stood  the  shock. 

'*  You  now  see  why  the  counsel  have  taken 
such  pains  to  explain  to  you  their  various  views 
as  to  the  causes  of  the  fire.  Tbe  case  turns 
upon  it.  It  is  not  necessary  that  you  should 
be  satisfied  the  defendant's  theory  is  correct  in 
order  to  find  for  the  defendants,  but  you  must 
be  satisfied  that  the  plaintiff's  theory  is  correct 
in  order  to  find  for  the  plaintiff,  and  if  you  are 
in  doubt  as  to  which  way  the  evidence  prepon- 
derates on  this  claim  of  the  plaintiff  your  ver- 
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diet  should  be  for  the  defend  ants.  Yon  are 
not  here  to  ascertain  the  cause  of  tbal  tire  ex- 
cept to  this  extent,  namely, — wheibir  ihe 
plaintiff's  view  of  the  cause  is  correct  or  not 

•        •        • 

"  It  is  claimed  by  the  plaintiff,  that  by  rea- 
son of  this  short-circuiting  that  armature  came 
to  be  suddenly  arrested,  although  apparently 
nothing  touched  it,  and  that  that  shock  was 
instantly  transferred  to  the  pulley  over  which 
the  belt  ran,  that  the  pulley  went,  and  the  rest 
by  natural  consequence.  That  is  the  statement 
of  the  plaintiff.  On  the  other  hand,  the  de- 
fendants have  made  their  statement  of  the  case 
from  the  running  away  of  the  engine.  Take 
this  whole  case,  all  these  mechanical  reasons, 
all  this  evidence,  and  make  up  ;|^our  minds 
whether  or  not  the  short-circuiting  in  the  tower 
by  the  action  of  the  electricity  caused  the 
damage  as  claimed  by  the  plaintiff.  If  it  did, 
although  the  damage  would  not  have  resulted 
had  the  machinery  been  sound,  still,  if  it  was 
caused  that  way  it  is  a  loss  or  damage  by  fire. 
If  you  are  in  doubt  which  way  the  evidence 
preponderates  you  cannot  find  tor  the  plaintiff 
on  this  question  of  the  loss  below." 

Mr,  John  D.  Bryant,  for  defendants: 

Policies  against  "loss  or  damage  by  fire" 
may  cover  loss  other  than  by  actual  burning, 
such  as  by  water  used  to  extinguish  the  fire,  by 
smoke  from  the  fire,  and  such  other  loss  or 
damage,  if  any,  as  is  the  naturnl.  necessary, 
and  immediate  consequence  of  the  fire,  as  the 
proximate  and  sole  efllcient  cause  of  such  loss. 

But  the  law  of  insurance  confines  the  liabil- 
ity of  an  insurer  for  consequential  damage 
strictly  within  these  limits. 

It  excludes  liability  for  loss  of  which  the 
''peril  insured  against  is  not  the  sole,  immediate, 
and  efiScient  cause,  even  though  such  peril 
may  have  been  a  remote  occasion  of  the  loss  or 
may,  through  or  in  connection  with  other 
causes,  ha?e  contributed  thereto. 

2  Marshall,  Marine  Ins.  Condy's  ed.  717  et 

Si;  2  Arnould,  Marine  Ins.  2d  ed.  766,  ^  284; 
cArthur,  Ins.  p.  107;  1  Parsons,  Marine  Ins. 
p.  656  et  seq.;  1  Phillips,  Ins.  5th  ed.  p.  678, 
§1129;  Wood,  Fire  Ins.  p.  238,  ^  104;  lAvie  v. 
Janson,  12  East,  648;  Green  v.  Mmslie,  Peake, 
N.  P.  212;  Tatham  v.  Hodgion,  6  T.  R.  656; 
Walker  v.  Maitland,  5  Barn.  &  Aid.  171:  8ar- 
guy  V.  Hobson,  4  Bing.  181;  Powell  v.  Oudgeon, 
5  Maule  &  S.  481;  lanides  v.  UnivergcU  M.  Ins. 
Co.  14  C.  B.  N.  8.  259;  Everett  v.  London 
Aesur,  Co,  19  C.  B.  N.  8.  126;  8uUy  v.  Dur- 
aniy,  8  Hurlst.  &  C.  270;  Marsden  v.  City  A 
County  Ins.  C3fc>.  L.  R.  1  C.  P.  282;  Taylor  v. 
Dunbar,  L.  R.  4  C.  P.  206;  Home  v.  Midland 
R  Co.  L.  R.  8  C.  P.  181;  Glover  v.  London  d 
S,  W,  R.  Co.  L.  R  8  Q.  B.  25;  Dudgeon  v. 
Pembroke,  L.  R.  9  Q.  B.  581;  Hobbe  v.  London 
d  8.  W.  B.  Co.  L.  R.  10  Q.  B.  Ill;  The  Jfot- 
Ung  Bill,  L.  R.  9  Prob.  Div.  105;  Victorian 
R.  Comrs.  v.  Coultae,  L.  R.  18  App.  Cas.  222; 
Pink  V.  FiemiTio,  L.  R.  25  Q.  B.  Div.  896;  The 
Marpeesa  [1891]  Prob.  Div.  403;  Patapseo  Ins. 
Co.  V.  Coulter,  28  U.  8.  8  Pet.  22i',  7  L.  ed. 
659;  Columbia  Ins.  Co.  v.  Lawrence,  85  U.  8. 
10  Pet.  507,  9  L.  ed.  512;  Waters  v.  Merchants 
Louistille  Ins.  Co.  36  U.  8.  11  Pel.  218,  9  L. 
ed.  691;  Peters  v.  Warren  Ins.  Co.  89  U.  8.  14 
Pet.  99,  10  L.  ed.  871;  General  Mut.  Ins.  Co. 
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▼.  .^rrrrood,  55  U.  S.  14  How.  851,  14  L.  ed. 
452:  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  74  U. 
8.  7  Wall.  44,  19  L.  ed.  65;  Howard  F.  Ins.  Co. 
V  Norwich  d  N.  Y.  Transp.  Co.  79  U.  8.  12 
Wall.  194,  20  L.  ed.  878;  Western  Massachu- 
setts Ins.  Co.  V.  Norwich  d  N,  T.  Transp.  Co. 
79  U.  8.  12  Wall  201,  90  L.  ed.  880;  Milwau- 
kee d  8t.  P.  R.  Co.  Y.  KeOoog,  94  U.  8.  469,  24 
L.  ed.  256;  Seheffer  v.  WashingUm  City,  V.  M. 
dG.8.R  Co.  105  U.  8.  249.  26  L.  ed.  1070; 
Hayes  v.  Michigan  Cent.  R.  Co.  Ill  U.  8.  228, 
28  L.  ed.  410;  Orient  Mut.  Ins.  Co.  v.  Adams^ 
123  U.  8.  67,  81  L.  ed.  68;  Naw  v.  Home  MuL 
Ins.  Co.  87  Mo.  480.  90  Am.  Dec.  894;  Patrick 
V.  Commercial  Ins.  Co.  11  Johns.  9;  8earles  v. 
Manhattan  R.  Co.  101  N.  Y.  661;  Grant  v. 
Pennsylvania  d  N.  7.  Canal  d  R.  Co.  183  N. 
Y.  657:  Morrison  v.  Davis,  20  Pa.  171, 57  Am. 
Dec.  695;  Transatlantic  F.  Ins.  Co.  v.  Dorsey^ 
56  Md.  70,  40  Am.  Rep.  408;  Norwich  d  N.  7. 
Tranep.  Co.  v.  Western  Massachusetts  Ins.  Co., 
34  Conn.  561;  Dyer  v.  Piseataqua  F.  d  M. 
Ins.  Co.  63  Me.  118;  Cleveland  v.  Union  Ins. 
Co.  8  Mass.  308;  Robinson  v.  Jones,  8  Mass. 
586;  Delano  v.  Bedford  M.  Ins.  Co.  10  Mass. 
847,  6  Am.  Dec.  182;  Paddock  v.  Franklin  Ins. 
Co.  11  Pick.  235;  Copdand  v.  New  England  M. 
Ins.  Co.  2  Met  482;  Tisdale  v.  Norton,  8  Mec 
888;  Palmer  v.  Andover,  2  Cush.  600;  Murdoch 
V.  Warwick^  4  Gray,  178;  Marble  v.  Worcester^ 
4  Gray,  895:  Jenks  v.  WHbraham,  11  Gray, 
142;  Baker  v.  Manufacturers  Ins.  Co.  12  Gray » 
608;  Denny  Y.  New  7ork  Cent.  R  Co.  18  Gray, 
481,  74  Am.  Dec.  645;  McDonald  v.  Spelling,. 
14  Allen,  290,  92  Am.  Dec.  768;  Tutein  v. 
Hurley,  98  Mass.  211,  93  Am.  Dec.  154;  Per- 
ley  V.  B!asiem  R.  Co.  98  Mass.  414,  96  Am. 
Dec.  645;  Babson  v.  Rockport,  101  Mass.  98; 
Denison  v.  Lincoln,  131  Mass.  236;  Wright  v. 
Templeton,  182  Mass.  49;  New  7ork  d  B.  De9- 
patc/i  Exp.  Co.  V.  leaders  d  M.  Ins.  Co.  132 
Mass.  377,  42  Am.  Rep.  440;  Allen  v.  Trues- 
dell,  185  Mass.  75;  Horrigan  v.  Clarksburg,  & 
L.  R.  A.  609, 150  Mass.  218. 

There  was  evidence  in  the  case  to  which 
these  principles  and  the  instructions  asked  by 
the  defendants  were  applicable,  namely: 

1.  There  was  evidence,  that  electricity,  not 
fire,  was  the  immediately  operating  anci  efi9- 
cient  cause  of  the  wreck  of  the  plaintiff's 
machinery  and  building. 

2.  There  was  evidence  that  a  defective  pulley, 
upon  and  through  which  the  alleged  strain  of 
the  short-circuiting  is  said  to  have  operated, 
contributed  to  the  disaster,  and  that  but  for 
such  defective  pulley  the  disaster  would  not 
have  occurred. 

8.  There  was  evidence  from  which  the  jury, 
under  proper  instructions,  might  have  found 
that  the  slipping  of  the  governor  belt  deprived 
the  engine  of  the  control  of  the  governor,  and 
thereby  directly  caused,  or  contributed  to,  the 
dama^  complained  of. 

4.  The  was  also  evidence  upon  which,  under 
proper  instructions,  the  lury  might  have  found 
that  the  absence  of  the  plaintiff's  engineer  front 
his  engine  further  contributed  to  the  disaster, 
and  that  the  consequences  which  followed  the 
breaking  of  the  defective  puUej  might  have 
been  wholly  averted,  if  the  engineer  had  beea 
at  his  en&ine  and  had  immediately  applied  the 
means  of  prevention. 

Without  the  intervention  and  operation  of 
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some  force  other  than  fire  in  any  of  its  forms, 
tbedamage,  for  which  the  plaintiff  now  seeks 
to  hold  liable  his  insuren  against  loss  by  fire, 
eouJd  never  have  happened. 

INone  of  the  other  aeencies  wh  ich  are  Invoked 
were  generated  or  caUed  into  action  by  the  fire 
in  the  tower. 

The  electricity,  to  which  the  plaintiff  claims 
the  fire  gave  a  new  direction,  was  generated 
(or  collected)  and  put  in  action  by  the  operation 
of  the  plaintiff's  en^nes  and  dynamos. 

Upon  the  plaintiff's  own  showing,  such 
electricity  was  the  efficient  force  to  which  the 
disruption  was  due.  It  was  also  nearer  in  time 
and  place.  It  was,  therefore,  in  law  the  proxi- 
mate cause  of  the  disruption. 

Howard  F.  Ins,  Co.  v.  Norwich  &  N.  T, 
Trantp.  Co,  79  U.  S.  13  Wall.  194,  20  L.  ed. 
378. 

The  defect  in  the  pulley  was  not  occasinned 
by  the  fire.  But  for  such  defect  the  alleged 
strain  may  have  produced  no  disastrous  result. 

It  was  a  case  of  "  inherent  vice,"  and  of 
damage  consequent  thereon. 

For  such  damage  underwriters  are  not 
liable. 

Emerigon,  Ins.  Meredith's  ed.  p.  811;  Boyd  v. 
Dubois,  8  Campb.  188;  2  May,  Fire  Ins.  p.  982, 
note  1: 1  Parsons,  Marine  Ins.  541;  1  Phillips, 
Ins.  5th  ed.  p.  626,  §  10^9;  Baker  v.  Manvfactyr- 
0rs  Ins.  Oo.  12  Grav,  608;  Cory  v.  Boylston  F.  dt 
M.  Ins,  Co,  107  Mass.  140,  9  Am.  Rep.  14. 

The  slacking  and  consequent  slipping  of  the 
^vemor  belt,  which  the  defendants  claimed 
was  a  cause  of  the  fire  in  the  tower,  was  cer- 
tainly not  a  consequence  of  snch  fire.  But  for 
cuch  slipping  of  the  belt  and  consequent 
failure  of  the  governor  to  act,  the  consequences 
which  the  breaking  of  the  pulley  is  said  to  have 
caused  might  not  have  followed. 

The  absence  of  the  engineer  from  his  engine 
was  not  occasioned  by  the  fire.  It  be^an  be- 
fore the  fire  and  was  wholly  independent  of 
the  fire. 

'There  was  uncontradicted  evidence,  that,  if 
the  engineer  bad  been  at  his  post  and  watch- 
ing his  engine,  its  "running  away"  might  have 
been  prevented. 

It  IS  therefore  submitted  that  the  instruc- 
tions, requested  bv  the  defendants,  numbered 
1  and  2,  were  applicable  to  the  evidence  on  the 
foregoinc:  points,  were  in  accordance  with  the 
law,  and  should  have  been  given. 

f.ovisiana  Mut.  Ins,  Co^v,  Tweed,  74  IT.  S. 
7  Wall.  44, 19  L.  ed.  65;  Delano  v.  Bedfoi-d  M, 
Ins,  Co,  10  Mass.  847,  6  Am.  Dec.  182;  N<yr- 
-wteh  d  S.  T,  Tramp.  Co,  v.  Western  Massa- 
chusetts Ins.  Co.  84  Conn.  561,  affirmed  in  79 
U.  8.  12  Wall.  201.  20  L.  ed.  880;  Gates  v. 
Ifadifion  County  Mut,  Ins.  Co,  5  N.  Y.  469; 
Patrick  v.  Commercial  Ins.  Co  11  Johns.  14: 
MarUe  v.  Worcester,  4  Gray,  895;  McDonald 
-r,  SneVing,  14  Allen,  290,  92  Am.  Dec.  768; 
TisdaU  v.  Norton,  8  Met.  888;  Tutein  v. 
Hurley,  98  Mass.  211,  98  Am.  Dec.  154:  Livie 
-v.  Jan«on,  12  East,  648;  lonides  v.  Universal 
M.  Ins,  Co,  14  C.  B.  N.  8.  259;  New  York  db 
fi.  Despatch  Exp.  Co.  v.  Traders  AM,  Ins.  Co. 
182  Mhss.  877,  42  Am.  Hep.  440;  Howard  F. 
Ins,  Go.  V.  Norwich  d  N,  T.  Transp,  Co,  79 
U.  8.  12  WaU.  194,  20  L.  ed.  878. 

Whether  without  this  defect  in  the  pulley, 
4x  without  the  absence  of  the  engineer  from 
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his  engine,  any  disruption  would  have  oc- 
curred, are  questions  of  fact  upon  which  the 
Sarties  differed  and  upon  each  of  whicb  the 
efendant  had  the  right  to  a  determination  of 
the  Jury  under  proper  instrucli<ms.  They 
were  not  questions  of  law  for  the  court. 

See  8  Lawson,  Rights,  Rem.  &  Pr.  g  1082,  p. 
1756:  Thomp.  Neg.  p.  100  and  cases  cited; 
Hayes  v.  Michigan  Cent.  B,  Co.  Ill  U.  8.  228, 
28  L.  ed.  410;  Palmer  v.  Andover,  2  Gush.  600: 
Murdock  v.  Warwick,  4  Gray.  178;  New  York 
dt  B,  Despatch  Exp.  Co.  v.  Traders  d  M.  Ins, 
Co.  supra;  Allen  v.  Truexdell,  135  Mass.  75; 
McDonald  v.  Snelling,  supra;  Miltoaukee  <§  St. 
P,  B,  Co.  V.  EOlogg,  94  U.  8.  469,  24  L.  ed. 
256. 

By  the  nse  of  the  words  **  cause "  and 
''  caused  "  in  the  instruction,  without  the 
qualification  or  limitation  requested  in  the  de- 
fendants' prayer  for  instructions,  the  Jury  were 
misled,  and  were  induced  to  adopt  the  fire  as 
the  responsible  cause  of  the  disaster  if  thev 
found  It  remotely  conducive  thereto,  though 
without  the  possibility  of  its  producing  the 
disaster  save  by  the  interposition  of  other  inde- 
pendent agencies. 

Transatlantic  F.  Ins,  Oo.  v.  Dorsey,  66  Md. 
79,  40  Am.  Rep.  408. 

The  instruction  'ffiven  as  to  the  pulley  was 
further  erroneous  In  that,  upon  the  facts  as- 
sumed, it  was  contrary  to  the  established  rule 
of  law  that  only  the  proximate  cause  of  the 
damage,  not  the  remote  cause,  is,  in  such 
cases,  to  be  regarded. 

Marble  v.  Worcester^  4  Gray,  896;  Bdbson  ▼. 
Bockport,  101  Mass. 98,  and  cases  cited;  Denison 
V.  Lincoln,  181  Mass.  286;  Wright  v.  TempU' 
ton,  182  Mass.  49:  fforrigan  v.  Clarki^rg,  6 
L.  R  A.  609,  150  Mass.  218;  Copeland  v.  New 
England  M,  Ins,  Co.  2  Met.  487;  2  Arnould, 
Marine  Ins.  2d  ed.  §  287,  p.  777. 

The  presiding  judge  assumed  to  decide,  as 
matter  of  Ibw,  what  was  the  relation  of  this 
defective  pulley  to  the  disaster,  instead  of 
leaving  it  to  the  jury  under  proper  instructions 
to  determine. 

Hayes  v.  Michigan  Cent.  B.  Co.  Ill  IT.  8. 
228,  28  L.  ed.  410:  Palmer  "9,  Andover,  2  Gush. 
600;  Murdock  V.  Wnrioick,  4  Gray,  178;  AUen 
V.  TruesdeU,  185  Mass.  75;  Heebner  v.  Eagle 
Ins.  Co.  10  Grav.  181.  69  Am.  Dec.  808;  Jenks 
V.  Wilbraham,  il  Gray.  142;  Perley  v.  Eastern 
B,  Co,  98  Mass.  414,  96  Am.  Dec.  645;  Deni- 
son  V.  Lincoln  and  Horrigan  v.  Clarksburg, 
supra. 

Another  test  whether  an  alleged  canse  falls 
within  the  rule  of  cattsa  proxima  as  applied  by 
the  courts,  is  to  determine  whether  the  alleged 
consequence  is  the  natural  and  probable  result 
of  the  sole  operation  of  the  alleged  cause,  and 
one  that  ought  to  have  been  foreseen  in  the  light 
of  the  attendant  circumstances:  or,  as  stated  in 
MeDonaldy,8nening,H  A11en,295, 92  Am. Dec. 
768,  whether  the  consequence  is  *'of  a  char< 
acier  likely  to  follow,  and  which  might  rea- 
sonably have  been  anticipated,  as  the  natural 
and  probable  result  under  ordinary  circum- 
stances, of  the  wrongful  act." 

Milwaukee  &  St.  P.  B.  Co.  v.  Kellogg,  94  U  8. 
469, 24  L.  ed.  256:  Mayne,  Damages,  dd  ed.  p.  39; 
Schefer  v.  Washington  City  KM.dO.S.R. 
Co.  105  U.  8.  249,  26  L.  ed.  1070;  Danny  v. 
New  York  Cmt.  B.  Oo.  18  Gray,  481,  74  Am. 
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Bee.  645;  We/it  Mnhanoy  Ttop.  y.  Watson,  116 
Pa.  844;  Bouih  Side  Pass,  B.  Co.  v.  Trie/i,  117 
Pa.  890. 

This  rule  prevails  in  actions  on  contracts. 

Hctdley  ▼.  BaxtndaU,  9  Ezch.  841;  1  Sedgw. 
Damages,  8lh  ed.  g  142,  p.  201  et  sea.;  Cutting 
V.  Grand  Trunk  R,  Co.  13  Allen.  881;  Squire 
y.  Western  U.  Teleg,  Co.  98  Mass.  282,  98  Am. 
Dec.  157;  Murdoch  ▼.  Boston  d  A.  B.  Co,  183 
Mass.  16,  43  Am.  Rep.  480. 

On  petition  for  rehearing. 

The  "plaintiff's  theory,"  the  correctness,  or 
otherwise,  of  which  the  judge  at  the  trial  sab- 
mitted  to  the  jury  as  the  test  of  the  defendants' 
liability  involved,  as  the  hinge  on  which  it 
turned,  a  pulley,  the  breaking  of  which  "de- 
ranged and  disabled  the  other  machinery." 

There  was  evidence  from  which  the  jury 
might  have  found  the  pully  defective. 

The  defendants  asked  an  instruction  that,  "if 
the  disruption  of  machinery  and  wreck  of 
building  would  not  have  occurred  but  for  some 
defects  in  the  plaintiff's  machinery,  such  de- 
fect not  being  occasioned  by  the  f  re,  .  .  . 
the  defendants  are  not  liable  therefor." 

These  instructions  were  not  given,  either  in 
terms  or  in  effect 

That  this  was  erroneous  the  defendants 
argued  at  the  hearing  before  the  full  bench. 

This  part  of  the  defendants'  brief  and  argu- 
ment, and  the  authorities  therein  cited,  are  not 
commented  on  in  the  learned  opinion  recently 
filed. 

The  condition  introduced  in  the  opinion  of 
Uability  of  an  underwriter  for  damages  by  fire, 
where  the  fire  was  occasioned  by  some  other 
active,  efficient  cause;  namely:  "If  the  origi- 
nal efficient  cause  was  not  itself  made  a  sub- 
ject of  separate  insurance," — is  believed  to  be 
new  in  the  law  of  insurance. 

When  it  comes  to  damages  alleged  to  be  the 
consequence  of  a  fire,  but  really  caused  or  con- 
tributed to  by  other  agencies  than  fire,  and 
without  which  contribution  the  fire  would  be 
inoperative  to  produce  the  result,  the  defend- 
ants again  desire  respectfully  to  submit  that 
the  rule  of  insurance  law  is  otherwise  than  in 
cases  of  direct  damage  by  fire  caused  by  such 
agencies. 

Copeland  v.  New  England  M.  Ins,  Co,  2  Met 
487;  Milwaukee  db  St,  P,  B.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  ed.  256. 

The  risks  of  unsound  machinery, and  of  dam- 
age consequent  thereon,  are  not  within  his 
policy,  nor  are  they  engrafted  by  the  law 
Uiereon.  Such  risks  remain  with  the  owner 
of  the  establishment 

Cory  V.  Boylston  F,  A  M.  Ins.  Co.  107  Mass. 
140,  9  Am.  Rep.  14;  1  Phillips,  Ins.  §  1089; 
Baker  v.  Manufacturers  Ins,  Co,  12  Gray,  603; 
Emerigon,  Ins.  Meredith's  ed.  p.  811;  2  May, 
Fire  Ins.  p. 892  and  w^tes;  1  Parsons,  Marine  Ins. 
p.  541;  Chandler  Y.Worcester  Mut.  F,  Ins,  Co,  3 
Gush.  828. 

Messrs.  W«  H.  Niles  and  George  J. 
C»rr,  for  plaintiff: 

The  court  rightly  refused  to  give  the  instruc- 
tions requested  as  to  negligence  of  the  servant 
of  the  plaintiff. 

Chandler  v.  Worcester  Mut.  F,  Ins.  Co,  3  Gush. 
828 
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Mere  neglieence  on  ibe  part  of  a  person  in- 
sured which  is  the  direct  cause  of  a  loss  by  fire 
is  not  a  defense  to  an  action  on  a  policy  if  he 
acted  in  good  faiih  and  his  negligence  aid  not 
amount  to  recklessness  and  wUlful  miscon- 
duct. 

Johnson   ▼.  Berksfiire  Mut,   F.  Ins.  Co,  4 
Allen,  388;  Daniels  v.  Hudson   Biver  F.  Ins, 
Co.  12  Gush.  426,  59  Am.  Dec.  192;  Huekins  v. 
Peoples  Mut.  F.  Ins.  Co.  81  K  H.  247;    Ga1e» 
V.  Madison  County  Mut,  Ins,  Co.  5  N.  T.  469; 
Cumber  land   Valley  Mut.   Protection    Co    v. 
Douglas,  58  Pa.  423,  98  Am.  Dec.  298;  Walker 
V.  Maitlavd,  5  Barn.  &  Aid.  171;  Orient  Mut, 
Ins.  Co,  V.  Adams,  123  U.  8.  67.  31  L.  ed.  68. 

Public  policy  reauires  no  more  than  that  a. 
man  be  not  sunered  to  insure  against  his  own 
knavery,  which  is  not  to  be  protected  or  encour* 
aged  by  any  means,  for  though  the  maxim  re- 
spondeat superior  is  applicable  to  the  respon- 
sibility of  master  for  the  acts  of  his  servants, 
yet  the  insured,  so  long  as  he  acts  with 
fidelity,  is  answerable  neitlaer  for  his  servant* 
nor  for  himself. 

American  Ins,  Co.  v.  Insley,  7  Pa.  223.  47 
Am.  Dec.  609.  See  also  Williams  v.  Suffolk 
Ins,  Co,  8  Sumn.  270:  Waters  v.  Merchants, 
Louinille  Ins.  Co,  86  U.  8. 11  Pet  213, 9  L.  ed. 
691.  See  also  Columbia  Ins,  Co,  v.  Lawrence^ 
85  U.  8.  10  Pet.  507,  9  L.  ed.  512;  2  Parsons, 
Marine  Ins.  p.  212;  I  Phillips,  Ins.  4th  ed.  p. 
415,  Patapsco  Ins,  Co,  v.  CouUer,  28  U.  S.  ^ 
Pet.  222,  7  L.  ed.  659. 

Damage.which  occurs  consequentially  in  the 
case  of  a  fire,  by  reason  of  confusion  of  mind, 
as  in  throwing  fragile  objects  out  of  the  win- 
dow, or  by  sudden  terror  from  alarm,  as  in 
leaving  open  the  tap  of  a  barrel,  and  thu» 
wasting  the  contents,  is  held  to  be  loss  by  fire, 
according  to  the  usages  of  insurance  offices  or 
estabh'shed  legal  principle. 

Scripture  v.  Lcwellmut.  F.  Ins,  Co.  10  Gush. 
365, 57  Am.  Dec  111. 

In  the  case  at  bar  the  engineer,  in  the  middle 
of  the  nisht,  is  startled  by  the  presence  of  fire 
in  a  building  where  he  is  surrounded  not  only 
bv  ponderous,  high-speed  machinery,  but  by 
electricity,  that  most  subtle  and  dancrerous  of 
all  forces,  putting  his  life  as  well  as  the  prop- 
erty in  his  care  in  eminent  jeopardy,  and  here 
upon  very  slight  evidence  that  he  should  have 
gone  nearer  to  his  engine  instead  of  going  to 
"blow  the  whistle,"  etc.,  as  he  did,  the  court 
was  asked  to  complicate  the  case  by  submitting^ 
to  the  jury  under  separate  and  distinct  instruc- 
tions the  question  whether  the  negligence  of 
the  servants  of  the  plaintiff  caused  the  loss. 

This  evidence  certainly  standing  alone  as  it 
did,  was  insufficient  to  prove  any  negligence 
to  defeat  the  plaintiff's  right  to  recover  and 
therefore  it  might  have  been  wholly  excluded 
without  error. 

Eobart  v.  Plymouth  County,  100  Mass.  159. 

Knowltoii»  /.,  delivered  the  opinion  of 
the  court : 

The  only  exception  relied  on  bj  the  de- 
fendants in  these  cases  is  that  relating  to  the 
claim  for  damage  to  the  machinery  used  in 
generating  electricitv,  and  to  the  building- 
from  a  disruption  of  the  machinerv.  This- 
machinery  was  in  a  part  of  the  building  re- 
mote from  the  fire,  and  none  of  it  was  burned. 
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Id  Lis  cliarse  to  the  jury  the  judge  stated 
The  theory  of  the  plaintiff  as  follows ;  "The 
pluiiitiil  says  the  position  of  the  lightning 
nrresters  in  the  vicinity  of  the  fire  was  such 
that,  by  reason  of  the  fire  in  the  tower,  a 
connection  was  made  between  them  called  a 
'  short  circuit ;'  that  the  short  circuit  resulted 
in  keeping  back  or  in  bringing  into  the 
dynamo  below  an  Increase  of  electric  current 
that  made  it  more  difficult  for  this  armature 
lo  revolve  than  before,  and  caused  a  higher 
power  to  be  exerted  upon  it,  or,  at  least, 
caused  greater  resistance  to  the  machinerv; 
that  this  resistance  was  transmitted  to  the 
pulley  by  which  this  armature  was  run 
through  a  belt;  that  that  shock  destroyed 
that  pulley ;  that,  by  the  destruction  of  that 
pulley,  the  main  shaft  was  disturbed,  and 
the  succeeding  pulleys  up  to  the  jack  pulley 
were  ruptured;  that  by  reason  of  pieces  fly- 
ing from  the  jack  pulley,  or  from  some  other 
cause,  the  fly  wheel  of  the  engine  was  de- 
stroyed, the  governoc  broken,  and  everything 
crushed, — in  a  word,  that  the  short  circuit 
in  the  tower,  by  reason  of  the  fire,  caused 
an  extra  strain  upon  the  belt  through  the 
action  of  electricity,  and  that  caused  the 
damage."  The  plaintiff  contended  that  the 
short  circuit  was  produced  by  the  tire,  either 
by  means  of  heat  on  the  horns  of  the  light- 
ning arresters,  or  by  a  flame  acting  as  a  con- 
ductor between  the  two  horns,  or  in  some 
other  way.  The  jury  found  that  the  plain- 
tiff's theorv  of  the  cause  of  the  damage  was 
correct,  and  the  question  is  whether  the  judge 
was  right  in  ruling  that  an  injury  to  the 
machinery  caused  in  this  way  was  a  "loss  or 
damai^e  by  fire,"  within  the  meaning  of  the 
policy. 

The  subject-matter  of  the  insurance  was 
the  building,  machinery,  dynamos,  and  other 
electrical  fixtures,  besides  tools,  furniture, 
and  supplies,  used  in  the  business  of  fur- 
nishing electricity  for  electric  1  ighting.  The 
defendants,  when  they  made  their  contracts, 
understood  that  the  building  contained  a 
large  quantity  of  electrical  machinerv,  and 
that  electricity  would  be  transmitted  from 
the  dynamos,  and  would  be  a  powerful  force 
in  and  about  the  building.  They  must  be 
presumed  to  have  contemplated  such  effects 
as  fire  might  naturally  produce  in  connection 
with  machinery  used  in  generating  and  trans- 
mitting strong  currents  of  electricity.  The 
subject  involves  a  consideration  of  the  causes 
to  which  an  effect  should  be  ascribed  when 
several  conditions,  agencies,  or  authors  con- 
tribute to  produce  an  effect.  The  defendants 
contend  that  the  application  of  the  princi- 
ple which  is  expressed  by  the  maxim.  In 
Jure  non  remota  eatua  »ed  prcaeima  tpeetatur 
relieves  them  from  liability  in  these  cases. 
It  has  often  been  necessary  to  determine  in 
trials  in  court  what  is  to  be  deemed  the  re- 
sponsible cause  which  furnishes  a  foundation 
for  a  claim  when  several  agencies  and  con- 
ditions have  a  sliare  in  causing  damage,  and 
the  best  rule  that  can  be  formulated  is  often 
difficult  of  application.  When  it  is  said 
that  the  cause  to  be  sought  is  the  direct  and 
I>roximate  cause,  it  is  not  meant  that  the 
cause  or  agency  which  is  nearest  in  time  or 
place  to  the  result  is  necessarily  to  be  chosen. 

20L.R.  A. 


Freeman  v.  Mercantile  MuU  Aec,  Asso.,  156 
Mass.  851,  17  L.  R.  A.  753.  The  active  ef- 
ficient cause  that  sets  in  motion  a  train  of 
events  which  brings  about  a  result  without 
the  intervention  of  any  force  started  and 
working  actively  from  a  new  and  independ- 
ent source  is  the  direct  and  proximate  cause 
referred  to  in  the  cases.  McDonald  v.  Snel- 
ling,  14  Allen,  290,  92  Am.  Dec.  768 ;  PerU^ 
V.  Ekutem  B.  Co.  98  Mass.  414,  96  Am.  Dec. 
645 ;  Oibney  v.  State,  137  N.  Y.  1,  19  L.  R.  A. 
365.  In  Milwaukee  d  St,  P.  R  Co.  v.  Kellogg, 
94  U.  8.  469,  474,  24  L.  el.  256,  258,  Mr, 
Justice  Strong,  who  also  wrote  the  opinions 
in  Howard  f.  In  a.  Co.  v.  NorwicJi  A  N.  T, 
Iransp.  Co,  79  U.  8.  12  Wall.  194,  20  L. 
ed.  878,  and  in  Western  Maasachueetts  Ins.  Co. 
V.  Normeh  <fi  N.  T,  Transp.  Co.  79  U.  8. 
12  Wall.  201,  20  L.  ed.  380.  noU,  which  are 
much  relied  on  by  the  defendants,  used  the 
following  language  in  the  opinion  of  the 
court:  "The  primary  cause  may  be  the 
proximate  cause  of  the  disaster,  though  it 
may  operate  thr<^ugh  successive  instruments, 
as  an  article  at  the  end  of  a  chain  may  be 
moved  by  a  force  applied  to  the  other  end, 
that  force  being  the  proximate  cause  of  the 
movement,  as  in  the  oft- cited  case  of  the 
squib  thrown  in  the  market  place.  Scott  v. 
Sheph&rd,  2  W.  Bl.  892.  The  question  al- 
ways is,  Was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury,— 
a  continuous  operation?  Did  the  facts  con- 
stitute a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  in- 
jury?" If  this  were  an  action  against  one 
who  negligently  set  the  fire  In  the  tower, 
and  thus  caused  the  injury  to  the  machinery, 
it  is  clear,  on  the  theory  of  the  plaintiff,  that 
the  negligent  act  of  setting  the  fire  would 
be  deemed  the  active,  efficient  cause  of  the 
disruption  of  the  machinery  and  the  conse- 
quent injury  to  the  building.  It  remains  to 
inquire  whether  there  is  a  different  rule  in 
an  action  on  a  policy  of  fire  insurance. 

Under  our  statute  creating  a  liability  for 
damages  received  from  defects  in  highways, 
it  is  held  that  the  general  rule  is  so  rar  mod- 
ified that  there  can  be  no  recovery  unless  the 
defect  is  the  sole  cause  of  the  accident ;  but 
this  doctrine  rests  on  the  construction  of  the 
statute.  Tisdate  v.  Norton,  8  Met.  888 ;  Mar- 
hie  V.  Worcester,  4  Gray,  895 ;  Jenks  v.  WU* 
braham,  11  Gray,  142;  McDonald  y,  SneUing, 
supra;  Babson  v.  Bockpori,  101  Mass.  93.  In 
suits  brought  on  policies  of  fire  insurance  it 
is  held  that  the  intention  of  the  parties  must 
have  been  to  insure  against  losses  where  the 
cause  insured  against  was  a  means  or  agency 
in  causing  the  loss,  even  though  it  was  entire 
ly  due  to  some  other  active,  efficient  cause 
which  made  use  of  it,  or  set  it  in  motion, 
if  the  original  efficient  cause  was  not  itself 
made  a  subject  of  separate  insurance.  For 
instance,  where  the  negligent  act  of  the  in- 
sured or  of  anybody  else  causes  a  fire,  and  so 
causes  damage,  although  the  negligent  act 
is  the  direct,  proximate  cause  oi  the  dam- 
age, through  the  fire,  which  was  the  passive 
agencv,  the  insurer  is  held  liable  for  a  lose 
caused  by  the  fire.    Johnson  v.  Berkshire  Mvi. 
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F,  Ing.  Cb.  4  AlloD,  888 ;  Walker  v.  MaiOand, 
5  Barn.  A  Aid.  171;  WaUra  v.  Merchants 
I/miiviUe  Ifu.  Oo,  86  U.  S.  11  Pet.  218,  9  L. 
ed.  691 :  Peter%  ▼.  Warren  hu.  Co,  89  U.  S. 
14  Pet.  99,  10  L.  ed.  871 ;  General  MtU.  Ine. 
Co,  V.  Sherwood,  65  U.  S.  14  How.  861,  14 
L.  ed.  46d ;  Louieiana  Mut.  Ins.  Co,  y,  Tioeed, 
74  U.  B.  7  Wall.  44,  19  L.  ed.  65. 

This  is  the  only  particular  in  which  the 
rule  in  regard  to  remote  and  proximate  causes 
is  applied  differently  in  actions  on  fire  in- 
surance policies  from  its  application  in  other 
actions.  A  failure  sometimes  to  recognize 
this  rule  as  standing  on  independent  grounds, 
and  established  to  carry  out  the  intention 
of  the  parties  to  contracts  of  insurance,  has 
led  to  confusion  of  statement  in  some  of  the 
cases.  The  difficulty  in  applying  the  general 
rule  in  complicated  cases  lias  made  the  inter- 
pretation of  some  of  the  decisions  doubtful ; 
out  on  principle,  and  by  the  weight  of  au- 
thority in  many  well-considered  cases,  we 
think  it  clear  that,  apart  from  the  single  ex- 
ception above  stated,  the  question.  What  is  a 
cause  which  creates  a  liability?  is  to  be  de- 
termined in  the  same  way  in  actions  on  poli- 
cies of  fire  insurance  as  in  other  actions. 
Scripture  v,  I/noeU  Mut,  F,  Ins,  Co,  10  Cush. 
856,  67  Am.  Dec.  Ill ;  New  York  A  B,  Lea- 
oatih  Bagp,  Co,  v.  Traders  A  M,  Ins.  Oo.  182 
Mass.  877,  42  Am.  Rep.  440;  St,  John  ▼. 
American  Mut.  F.  Ins.  Go.  11  N.  Y.  516 ;  Qen- 
4ral  Mut.  Ins.   Oo,  y.  Sherwood,  Louisiana 


Mut.  Ins,  Oo.  Y.  Tweed,  and  Waters  ▼.  Met* 
chants  Louisville  Ins.  Oo,  supra;  Livie  y.  Jan- 
son,  12  East,  648;  lonides  y.  Universal  M. 
Ins.  Co,  14  C.  B.  N.  8.  259 ;  Transatlantic  F. 
Ins.  Oo.  Y,  Doney,  66  Md.  70,  40  Am.  Rep. 
408 ;  Onited  Life,  F.  d  M.  Ins,  Oo.  y.  Foots, 
22  Ohio  Bt.  840. 

In  the  present  case  the  electricity  was  one 
of  the  forces  of  nature. — ^a  passive  agent 
working  under  natural  laws, — whose  exist- 
ence was  known  when  the  insurance  policies 
were  issued.  Upon  the  theory  adopted  by 
the  jury,  the  fire  worked  through  agencies 
in  the  building,  the  atmosphere,  the  metallic 
machinery,  electricity,  and  other  things, 
and,  working  precisely  as  the  defendants 
would  have  expected  it  to  work  if  they  had 
thoroughly  understood  the  situation  and  the 
laws  applicable  to  the  existing  conditions, 
it  put  a  great  strain  on  the  machinery,  and 
did  great  damaffe.  No  new  cause  acting 
from  an  independent  source  intervened.  The 
fire  was  the  direct,  proximate  cause  of  the 
damage,  according  to'  the  meaning  of  the 
words  ''direct  and  proximate  cause"  as  inter- 
preted by  the  best  iiuthorities.  The  instruc- 
tions to  the  Jury  were  full,  clear,  and  correct, 
and  the  defendants*  requests  for  instnictiona 
were  rightly  refused. 

Exceptions  overruled. 

Petition  for  reargument  denied. 
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^A  person  eleetedv  and  who  has  entered 
apon  the  dlaeharge  of  hie  datie8»  as  » 
eehool  district  oflHoer*  cannot  be  deprlTsd 
of  his  offloe  upon  the  irround  that  he  has  neg- 
leoted  or  refused  to  perform  aoy.  duty  required 
of  him,  without  notioe,  and  a  hearing  before 
some  competent  offloer  or  tribunal:  and,  until 
a  forfeiture  of  his  rlffht  to  the  offloe  has  been  as- 
certained  and  deolared,  the  county  superintend- 
ent has  no  authority  to  appoint  another  person 
In  his  stead, 

(May  6, 1898.) 

PETITION  for  a  writ  of  quo  warranto  to 
ioQulie  by  what  right  defendant  claimed 
the  title  to  the  office  of  treasurer  of  a  school 
district  in  Gray  County  and  to  oust  him  there- 
from.   Judgment  for  defendant. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Sutton  A  McOarry,  for  plaintiff: 
Defendant  refused  to  act  with  the    board 
during  the  period  while  the  Eosign  school  was 

*Headnote  by  Johnbtov,  J. 

NoTs.— The  right  summarily  to  remove  an  of- 
Hcer  which  is  fully  discuaaed  In  a  miU  to  Trainor 
Y.  Wayno  Ck)unty  Auditors  (Mich.)  15  L.  B.  A.  98.  is 
illustrated  well  by  comparison  of  the  two  Kansas 
oases  tOKether  reported  above.   In  State  v.  Mitoh- 
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being  taught,  and  refused  to  pay  the  orders  is- 
sued by  the  board  to  the  teacher  of  said  school 
for  the  incidental  expenses  thereof.  By  these 
acts  he  forfeited  the  office.  The  duty  of  pay- 
ing the  warrants,  which  he  had  to  perform, 
was  solely  ministerial  and  he  had  no  discretion 
to  exercise  concerning  the  same. 

Faulk  V.  McCartney,  42  Kan.  095. 

Section  47  of  chapter  92,  Qen.  Stat  1889, 
reads  as  follows:  "The  treasurer  of  each  dis- 
trict shall  pay  out,  on  the  order  of  the  clerk 
signed  by  the  director  of  the  district,  all  public 
moneys  which  shall  come  into  his  hands  for 
the  use  of  the  district." 

That  the  defendant  forfeited  his  office  by  his 
refusal  to  perform  the  duties  thereof,  by  pay- 
ing said  school  orders  is  apparent  from  the 
doctrine  laid  down  by  this  court  in  State  t. 
Allen,  0  Kan.  218;  StaU  Y.  Wilson,  90  Kan. 
661. 

Mr,  Milton  Brown,  for  defendant: 

The  purported  removal  was  absolutely  void^ 
for  want  of  jurisdiction;  "where  the  appoint- 
ment or  election  was  made  for  a  definite  teruEi 
or  during  good  behavior,  and  the  removal  ia 
to  be  for  good  cause,  it  is  now  clearly  estab- 
liflhed  by  the  great  \vcightof  authonty  that 
the  power  of  removal  cannot,  except  by  clear 
statutory  authority,  be  exercised  without  no- 
ell,  post, — ^1  It  wlU  be  noticed  that  the  riirht  of  sum- 
mary removal  is  based  on  the  provijdon  ezpresslx 
made  that  '*the  executive  counsel  may  at  anj  tloio 
remove"  the  officers  In  qaestUub     .     >     .     - 


See  also  20  L.  R.  A.  306. 
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lice  and  hearing,  but  that  the  existence  of  the 
•eaoae,  for  whicli  the  power  is  to  be  exercised, 
most  first  be  determined  after  notice  has  been 

fiven  to  the  officer  of  the  charges  madea/rainst 
im,  and  he  has  been  p^iven  an  opportunity  to 
be  heard  in  his  defense." 

See  Mechem,  Pub.  Off.  g  454;  Foster  ▼. 
Kansas,  113  U.  8.  201,  28  L.  ed.  629. 

Proceedings  for  removal  are  judicial  in  their 
nature  and  must  be  had  before  tribunals 
hotbed  with  judicial  powers. 

State  y.  AUen,  5  Ean.  228;  Mechem,  Pub. 
Off.  §  455. 

Under  the  authority  of  Aikman  v.  School 
JHst,  No.  16,  27  Ean.  129.  and  Mincer  v.  School 
Diet.  No.  SI,  27  Kan.  258,  the  teachers'  con- 
tract was  not  binding  on  the  school  district 
The  treasurer  was  only  bound  to  pay  an  "or- 
-der  properly  drawn." 

8eeGen.  Stat.  1 889,  S  7096. 

Where  the  removal  is  to  be  for  official  mis- 
^oonduct  or  misfeasance  or  mal-administration 
in  office,  the  misconduct  which  shall  warrant 
«  removal  of  the  officer  must  be  such  as  affects 
his  performance  of  his  duties  as  an  officer  and 
not  such  only  as  affects  his  character  as  a  pri- 
vate individual.  In  such  cases  it  is  necessary 
"  to  separate  the  character  of  the  man  from  the 
•character  of  the  officer." 

See  Oom,  v.  WiUiams,  79  Ey.  42,  42  Am. 
Rep.  204. 

To  require  payment  on  an  order,  allowed  by 
«  body  not  composed  of  a  majority  of  the  dis- 
trict board,  and  arising  out  of  an  illegal  con- 
tract is  not  purely  ministerial. 

See  State  v.  Franklin  County  Comrs,  21  Ohio 
St.  ^48;  PeopU  v.  iMwrenee,  6  Hill,  244;  KOUr 
▼.  Hyde,  20  Cal.  594. 

Johnston*  J.,  delivered  the  opinion  of 
th<^  court: 

This  is  a  proceeding  in  quo  warranto, 
1m)ught  originally  in  the  supreme  court,  and 
Involves  only  the  title  to  the  office  of  treas- 
urer of  a  school  district  in  Gray  county.  It 
appears  that,  at  the  annual  meeting  in  1891, 
lAoyd  Litle  was  elected  treasurer  of  the  dis- 
trict for  a  term  of  tliree  vears,  and  at  that 
time  W.  F.  Castner  was  airector,  and  J.  T. 
Dean  clerk,  of  the  district.  In  order  to  secure 
•employment  as  teacher  of  the  district  school. 
Dean  resigned  as  clerk,  and  T.  B.  Seaton 
was  appointed  in  his  stead.  Without  any 
meeting  of  the  district  board,  Castner  and 
fieatr^n  agreed  to  employ  Dean  as  teacher,  and 
«  written  contract  to  that  end  was  entered 
into  between  these  two  members  and  Dean. 
Having  no  certificate  authorizing  him  to 
teach.  Dean  obtained  from  the  county  super- 
intendent a  temporary  certificate,  but  no 
written  request  therefor  was  made  by  the 
district  board,  as  the  statute  requires.  Litle 
opposed  the  employment  of  Dean,  and  pro- 
tested af^inst  his  taking  charge  of  the  school, 
and  insisted  that  the  contract  made  was  ille- 
gal. Notwithstanding  this  opposition  and 
protest.  Dean  began  teaching  in  the  early 
part  of  October,  1891.  and  continued  in 
charge  of  the  school  throughout  the  term. 
Litle  refused  payment  of  school  orders  issued 
to  the  teacher  by  the  other  district  officers, 
«nd  to  other  persons,  for  the  maintenance  of 
the  school,  although  at  that  time  there  were 
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sufficient  moneys  on  hand,  belonging  to  the 
several  funds  upon  which  such  orders  were 
drawn.  He  attended  a  meeting  of  Uie  school 
district  board  on  Nov.  14,  1891,  and  did  not 
attend  any  other  until  the  annual  meeting  in 
1892,  when  other .  persons  were  elected  to 
succeed  Castner  ana  Seaton  as  director  and 
clerk  of  the  district.  Since  that  time  he  has 
attended  eveiy  meeting  of  tJie  district  board. 
In  January,  1892,  a  notice  was  served  upon 
Litle  that  a  meeting  of  the  board  would  be 
held  on  January  19th,  but  Litle  did  not  at- 
tend, and  at  this  meeting  the  board  undertook 
to  correct  the  irregularity  and  illegality  in 
the  employment  of  Dean,  and  ratify  the  con- 
tract theretofore  made  with  him  as  teacher. 
In  February  the  action  of  Litle  in  refusing 
to  pay  school  orders,  and  attend  the  meetings 
of  the  board,  was  brought  to  the  attention  of 
the  county  superintendent,  who,  without  any 
notice  to  Litle,  considered  that  he  had  for- 
feited his  right  to  the  office  of  treasurer,  de- 
clared it  vacant,  and  appointed  the  plaintiff 
to  fill  the  supposed  vacancy.  After  Jacques 
qualified  as  treasurer,  he  made  a  demand 
upon  Litle  for  the  books,  papers,  and  belong- 
ings of  the  office,  but  the  aemand  was  ref  us^ 
by  Litle,  who  has  always  insisted  that  he  was 
the  treasurer  of  the  district;  and  since  the 
annual  meeting  in  1892  he  has  been  recog- 
nized by  the  other  members  of  the  board  and 
by  the  county  tre^asurer  as  such  officer.  The 
county  superintendent,  however,  has  always 
recognized  Jacques  as  treasurer  of  the  district 
since  his  appointment,  and  for  a  time  orders 
issued  by  mm  were  honored  by  the  county 
treasurer.  An  attempt  was  made  to  show 
that  Litle  became  a  nonresident  of  the  district 
in  the  latter  part  of  the  year  1891.  The  tes- 
timony fails  to  sustain  this  claim.  He  and 
his  family  went  to  the  town  of  Cimarron  dur- 
ing the  printer  months,  but  returned  to  their 
home  in  the  spring.  The  testimony  convinces 
us  that  the  absence  was  temporary,  and  with 
no  intention  of  a  permanent  removal  or  chanice 
of  residence. 

Has  the  plaintiff  any  right  to  the  office  in 
question  or  to  maintain  this  action?  He  can- 
not employ  quo  warranto  for  the  purpose  of 
ascertaining  whether  Litle  has  been  guilty 
of  neglect  or  refusal  to  perform  any  duty  re- 

Suired  of  him,  and  to  declare  a  forfeiture 
lerefor.  Such  a  proceeding  can  only  be 
prosecuted  in  the  name  of  the  state,  and  at 
the  instance  of  the  attorney-general  or  county 
attorney.  The  plaintiff  seems  to  be  proceed- 
ing upon  the  theory  that  the  county  super- 
intendent may  summarily,  and  without  no- 
tice to  the  defendant  or  hearing,  determine 
for  himself  that  a  school  officer  has  neglected 
his  duty,  and,  having  reached  that  conclu- 
sion, is  authorized  to  appoint  some  one  in 
his  stead.  The  statute  upon  which  the  claim 
is  based  provides  as  follows :  *^  Every  person 
duly  elected  to  the  office  of  director,  clerk, 
or  treasurer  of  any  school  district,  who  shall 
refuse  or  neglect,  without  sufficient  cause, 
to  qualify  within  twenty  days  after  his  elec- 
tion or  appointment,  or  who,  having  entered 
upon  the  duties  of  his  office,  shall  neglect  or 
refuse  to  perform  anv  duty  required  of  him 
by  the  provisions  of  this  act,  shall  thereby 
forfeit  his  right  to  the  office  to  which  he  was 
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elected  or  appoiDtcd,  and  the  county  super- 
intendent sliail  thereupon  appoint  a  suitable 
person  in  his  stead.  **  Gen.  Stat.  1889.  par. 
5594.  It  will  be  observed  that  this  section 
provides  that  a  neglect  or  refusal  to  perform 
his  statutory  duties  is  ground  for  forfeiture 
of  a  right  to  the  office,  but  it  does  not  declare 
that  it  shall  thereby  become  vacant,  nor  ex- 
pressly vest  the  county  superintendent  with 
the  power  of  removal.  If  for  any  reason  the 
power  of  removal  is  lodged  in  the  county 
superintendent,  nothing  in  the  statute,  or  in 
the  nature  of  the  office,  would  imply  that 
the  power  of  removal  is  discretionary,  and 
may  be  exercised  without  notice  or  hearing. 
Where  an  office  is  held  at  the  pleasure  of  the 
appointing;  power,  and  also  where  the  power 
of  removal  may  be  exercised  at  its  discretion, 
it  is  well  settled  that  the  officer  may  be  re- 
moved  at  any  time  without  notice  or  hearing. 
State  V.  MitcJuU,  50  Ran.  — . 

The  defendant  holds  his  office  bv  virtue  of 
an  election,  and  is  chosen  for  a  definite  time. 
Nothing  in  the  law  warrants  the  implication 
that  a  school -district  officer  who  has  been 
elected  and  qualified,  and  entered  upon  his 
duties,  may  be  removed  at  the  will  or  pleas- 
ure of  any  officer.  The  statute  prescribes  the 
causes  for  which  a  removal  may  be  had,  and 
fairly  implies  that  the  cause  must  be  shown, 
and  that  the  party  charged  with  negligence 
and  wrong  is  entitled  to  notice,  and  a  right 
to  be  heard  in  his  own  defense.  It  is  well 
established  by  the  great  weight  of  authority 
that  where  an  officer  is  elect^  by  the  people 
for  a  definite  term,  and  provision  is  made 
for  his  removal  for  cause,  the  power  of  re- 
moval cannot,  in  the  absence  of  the  positive 
mandate  of  statute,  be  exercised  without  no- 
tice and  hearing.  The  mere  silence  of  the 
statute  with  respect  to  notice  and  hearing 
will  not  justify  the  removal  of  sudi  an  of- 
ficer upon  a  charge  of  misconduct  and  negli- 
gence, without  Knowledge  of  the  charges, 
and  an  opportunity  to  exi>lain  his  conduct, 
and  defena  his  course  and  character.  Field 
▼.  Cam.  82  Pa.  478 ;  Ex  parte  Hennen,  88  U. 
S.  18  Pet.  280, 10  L.  ed.  188 ;  Page  v.  Hardin, 
8  B.  Hon.  648 ;  State  ▼.  St,  Louis,  90  Mo.  19 : 
Willard's  App.  4  H.  I.  001 ;  Chase  v.  Hath- 
away,  14  Mass.  222;  Dullam  v.  Willsan,  58 
Mich.  892,  61  Am.  Rep.  128 ;  Mechem,  Pub. 
OfiP.  g  454.  The  defendant  was  in  possession 
of  the  office,  holding  it  by  as  good  a  title  as 
that  of  any  other  officer  of  the  state  who  has 
been  elected  by  the  people.  He  was  charged 
with  negligence  and  misconduct,  and  shall 
he  be  condemned  unheard?  He  refused  to 
•ign  or  recognize  orders  for  the  salary  of  the 
teacher,  and^it  is  admitted  that  the  contract 
with  the  teacher  was  illegally  made.  It  is 
true  that  a  majority  of  the  board,  at  a  le^al 
meeting  held  about  three  months  later,  tried 
to  cure  the  illegal  action.  Whether  they 
succeeded  or  not,  and  whether  the  refusal  of 
Litle  thereafter  to  sign  the  warrant  can  be 
held  to  be  a  neglect  of  duty  which  would 
justify  removal,  must  be  inquired  into  and 
determined  by  some  competent  tribunal  or 
officer.  Whether  the  grounds  of  forfeiture 
prescribed  in  the  statute  exist  must  be  ascer- 
tained, and  this  cannot  be  done  until  specific 
charges  are  made,  and  full  opportunity  is 
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fiven  to  the  officer  to  produce  proofs,  and 
efend  his  rights.  Without  a  removal  made 
in  a  legal  manner,  no  vacancy  existed  in  the 
treasurer's  office,  and  the  county  superintend- 
ent had  no  authority  to  appoint  the  plaintiff. 
Au  action  to  inquire  as' to  the  existence  of 
the  grounds  of  forfeiture,  and  for  a  removal, 
if  cause  exists,  may  be  maintained  in  any 
court  of  competent  jurisdiction ;  but  it  is  not. 
necessary  in  this  action  to  determine  whether 
the  county  superintendent  is  vested  with  that 
power,  and,  as  there  is  some  difference  of 
opinion  among  the  members  of  the  court  with 
reference  to  that  question,  it  will  not  be  de> 
cided  at  this  time. 

The  plaintiff  has  shown  no  right  to  the 
office,  and  judgment  must  therrfare  go  injator 
of  th4  defendant. 
All  the  Justices  concur. 


STATE  of  Kansas,  ex  rtl.  John  T.  LITTLB^ 

Atty-Qen,, 

William  M.  MITCHELL. 


{. 


Kan. 


.) 


*1.  It  is  »  milfonii  role  of  eoastractloA 
that  one  part  of  a  statnte  sIioyiIiI  be 
eonstrned  by  other  parts  of  the  same  stat- 
ute, so  that,  if  possible,  no  oiause  or  part  thereof 
shall  be  treated  as  superfluous,  and  this  rule  must 
especially  be  followed  when  the  two  are  parts  of 
the  same  seotloo. 

8.  Under  the  provisions  of  section  8» 
chap.  184»  l4bws  1888.  railroad  com- 
missionersy  after  appointasentt  may 
continue  in  office  for  the  term  of  three  years, 
unless  sooner  removed;  but  the  executive  ooun- 
oil  has  the  power,  at  lis  discretion,  to  remove  sucb 
oommisBioQS,  or  any  of  them,  and  the  courts  can- 
not prevent  or  interfere.  Gen.  Stat.  188B,  par.  isau 

(May  2, 1808.) 

PETITION  for  a  writ  of  quo  warraDto  to  in- 
quire by  what  right  defendant  exercised 
the  omce  of  railroad  commissioner  and  to  pro- 
cure a  decree  ousting  him  from  such  office. 
Judgment  for  plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Little,  Atty-Oen,,  and 
Solon  O.  Thaeher  for  plaintifb. 

Mr.  David  Overmejrer,  for  defendant: 

The  Constitution,  art.  15,  §  2,  is  as  foUows: 
"The  tenure  of  any  office  not  herein  provided 
for  may  be  declared  by  law.  When  not  so  de- 
clared, such  office  shall  be  held  during  the- 
pleasure  of  the  authority  making  the  appoint- 
ment" 

When  the  tenure  of  any  office  not  provided 
for  by  the  constitution  is  declared  by  law,  then 
that  same  office  is  not  to  be  held  merely  during 
the  pleasure  of  the  authority  making  the  ap- 
pointment, but  is  to  be  held  during  the  term  sa 
declared. 

^Headnotes  by  Hobton,  Oh,  J. 


Nora.— See,  in  connection  with  this  case,  the  < 
preceding,  Jacques  v.  litle,  anU,  804,  and  thefoet- 
note  thereto. 
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FiBople  Y.  Jewett,  6  Ca].  291. 

Office  canDot  be  held  for  a  term,  and  at  the 
■ame  time  be  held  at  the  pleasure  of  the  au- 
thority makiDg  the  appointmeDt. 

Mecfaem,  Pub.  Oflf.  §885;  Speed  ▼.  Orawfard^ 
8  Met.  (Ky.)  207. 

It  is  only  where  do  term  or  teoure  is  fixed  by 
the  constitution  or  the  statutes,  that  the  in- 
cuml)eDt  holds  at  the  pleasure  of  the  authority 
makiDg  the  appoiotmeot. 

Am.  &  Eo?.  Encvclop.  Law  pp.  562/;  562^; 
PtfjpU  V.  Hill,  7  Cal.  97;  StaU  v.  Chntburn,  63 
Iowa,  659,  50  Am.  Rep.  760;  CoUins  v.  Tracu, 
86  Tex.  546;  State  y.  St,  Louis  Poliee  Comrs.  88 
Mo.  144. 

Horton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

On  the  25th  day  of  March,  1891,  William 
H.  Mitchell  was  elected  railroad  commis- 
sioner of  the  state,  as  provided  by  section  2, 
chap.  124,  Laws  1883,  for  the  term  commenc- 
ing April  1,  1891.  Paragraph  1826,  Gen. 
Stat.  1889.  Mitchell  qualified,  and  entered 
upon  the  duties  of  his  office.  On  the  8th  day 
of  February,  1893,  at  a  regular  session  of  the 
executive  council  of  the  state,  Mitchell  was 
removed  fro  ti  the  office  as  such  commissioner, 
and  John  Hall  was  elected  to  fill  the  vacancy 
caused  by  the  removal.  On  the  part  of  the 
plaintiff  the  contention  is  that  the  executive 
council,  under  the  statute,  has  the  power  to 
remove  the  commissioners,  or  any  of  them, 
at  its  discretion,  and  elect  others  to  fill  their 
places.  On  the  other  hand,  the  defendant 
clainos  that  his  term  of  office  has  been  declared 
by  the  statute  to  be  three  years ;  that  his  term 
has  not  expired :  that  he  does  not  hold  the 
office  subject  to  the  order  of  the  executive 
council,  and  therefore,  under  the  provisions 
of  the  constitution,  that  he  ha£  not  been  le- 
gally removed. 

Section  1,  art.  15,  of  the  Stat«  Constitution 
ordains  that  **all  officers  whose  election  or 
appointment  is  not  otherwise  provided  for 
shall  be  chosen  or  aopointed  as  may  be  pre- 
Bcribed  by  law."  Section  2  ordains  that 
''the  tenure  of  any  office  not  herein  provided 
for  may  be  declared  by  law.  When  not  so 
declared,  such  office  shall  be  held  during  the 
pleasure  of  the  authority  making  the  appoint- 
ment, but  the  legislature  shall  not  create  any 
office,  the  tenure  of  which  shall  be  longer 
than  four  years. "  The  office  of  railroad  com- 
missioner is  created  by  the  legislature,  by 
the  statute.     It  is  not  an  office  specifically 

JroTided  for  in  the  constitution.  The  legis- 
ature  might  have  devolved  the  duties  of  such 
an  office  upon  the  executive  council,  or  any 
member  thereof.  It  is  conceded  that  the 
legislature,  in  creating  the  office,  had  the 
right  to  declare  the  term  or  tenure  thereof, 
and  also  that  if  the  term  or  tenure  of  the  of- 
tice  is  not  fixed  by  the  statute  the  office  is 
held  during  the  pleasure  of  the  executive 
council,  the  authority  making  the  appoint- 
ment. Therefore  the  question  in  this  case  is 
over  the  construction  of  section  2,  chap.  124, 
SesB.  Laws  1888 ;  Gen.  Stat.  1889,  par.  1326. 
The  part  we  are  called  upon  to  consider  reads  : 
''The  executive  council  shall,  before  the  first 
day  of  April  next,  elect  three  competent 
persons,  who  shall  constitute  a  board  of  rail- 
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road  commissioners,  and  who  shall  hold  their 
offices  from  the  date  of  their  respective  elec- 
tions for  the  terms  of  one,  two,  and  three 
years  from  the  first  day  of  April  next.  The 
executive  council  shall,  in  like  manner,  be- 
fore the  first  day  of  April  in  each  year  there- 
after, elect  a  commissioner,  to  continue  in 
office  for  the  term  of  three  years  from  said 
date,  and  in  case  any  vacancy  occurs  in  said 
board,  by  resignation  or  otherwise,  shall  in 
the  same  manner  elect  a  commissioner  to  serve 
for  the  residue  of  the  term.  The  executive 
council  may  at  any  time  remove  such  com- 
missioners, or  any  of  them,  and  elect  others 
to  fill  the  vacancy,  and  all  votes  cast  by 
each  member  of  the  executive  council  for  the 
election  of  any  person  to  the  office  of  railroad 
commissioner,  or  removal  from  the  same, 
shall  be  recorded  in  a  jounial  kept  bv  them 
for  that  purpose,  which  journal  shall  be  kept 
open  at  all  times  to  public  inspection." 
Gen.  Stat.  1889,  par.  1326.  We  are  not  to 
pass  upon  the  wisdom  or  folly  of  the  statute, 
but  to  construe  its  language.  **It  is  only 
where  all  other  means  of  ascertaining  the  leg- 
islative intention  fail  that  a  court  may  look 
to  the  effect  of  a  law.  Then  their  interpre- 
tation becomes  a  sort  of  judicial  legislation. " 
IhuUey  v.  Reynolds,  1  Kan.  285. 

A  court  may  not  refuse  to  language  its  or- 
dinary import,  when  construing  a  statute. 
"It  is  a  uniform  rule  of  construction  that  one 
part  of  a  statute  should  be  construed  by  other 
parts  of  the  same  statute,  so  that,  if  possible, 
no  clause  or  part  shall  be  treated  as  super- 
fluous, and  especially  when  the  two  are  parts 
of  the  same  section. "  JuddY,  Driver,  1  Kan. 
464.  ""  A  statute  should  be  so  construed  that 
effect  be  given,  if  possible,  to  every  clause 
and  section  of  it.**  RepvMican  Eiver  Bridge 
Co.  V.  Kansas  Pac.  R.  Co.  12  Kan.  413. 
'^  Statutes  must  be  so  construed  as  to  har- 
monize their  various  provisions,  and,  so  far 
as  possible,  to  give  reasonable  effect  to  all.** 
Qardmliire  v.  Mitchell,  21  Kan.  88.  With 
these  rules  of  construction,  we  can  no  more 
strike  from  the  statute  the  clause,  "  the  exec- 
utive council  may  at  any  time  remove  such 
commissioners,  or  any  of  them,  and  elect 
others  to  fill  the  vacancy,''  than  we  can  elim- 
inate the  words,  "to  continue  in  office  for 
the  term  of  three  years."  If  possible,  we 
must  give  effect  to  all  the  language,  and,  if 
possible,  the  statute  must  be  construed  to 
harmonize.  The  statute,  in  our  opinion,  may 
be  construed  to  read,  "as  continuing  in  office 
the  commissioners  for  the  term  of  three  years, 
unless  sooner  removed  by  the  executive  coun- 
cil. "  If  the  statute  bo  construed  in  this  way, 
some  operation  is  given  to  all  of  its  pro- 
visions,— that  is,  the  term  of  office  of  railroad 
commissioners  is  for  three  years,  unless  re- 
moved before  the  expiration  of  the  term  by 
the  executive  co'iucil,  but  if  there  is  no  re- 
moval or  resignation  the  term  expires  in  three 
years.  State  v.  Stevens,  46  N.  J.  L.  344; 
Suite  V.  Haiokins,  44  Ohio  St.  98 :  Ex  parte 
Hennen,  38  U.  S.  13  Pet.  258,  10  L.  ed.  152. 
The  legislature,  in  creating  the  office,  it  is 
conceded,  had  the  right  to  provide  that  the 
office  should  be  held  during  the  pleasure  of 
the  authority  making  the  appointment;  and 
if  the  legislature,  in  creating  the  office,  had 
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not  intended  to  permit  the  executive  council 
to  remote  the  commissioners  at  itsdiscreiion, 
the  clause,  **the  executive  council  may  at  any 
time  remove  such  commissioners,  or  any  of 
them,"  would  have  been  omitted.  The  pro- 
vision concerning  **the  term  of  three  years'* 
is  no  more  operative  than  the  provision,  **  the 
executive  council  may  at  any  time  remove." 
It  is  contended  that  there  was  a  fixed  in- 
tention upon  the  part  of  the  legislature  to 
declare  the  term  of  office  of  a  railroad  com- 
missioner to  be  for  three  years,  and  nothing 
less,  and  no  removal  before  that  time.  A 
strained  and  unusual  construction  will  be 
given  to  the  words  of  the  statute  to  carry  out 
such  a  meaning,  because,  to  do  so,  a  part 
thereof  must  be  eliminated.  If  it  be  sug- 
gested that  in  giving  operation  to  the  clause, 
"the  executive  council  mav  at  any  time  re- 
move such  commissioners,  it  will  limit  or 
qualify  the  prior  clause  in  the  statute,  *'to 
continue  in  office  for  the  term  of  three  years,  ** 
we  answer  that  these  wonls  exist  in  the  same 
statute,  and  not  only  in  the  same  statute,  but 
in  the  same  section.  Therefore  they  must 
not  be  overlooked.  Such  a  construction 
ought  to  be  given  to  these  later  words  of  the 
section  of  the  statute  referred  to  as  will  not 
suffer  their  operation  to  be  defeated.  Rey- 
bum  V.  Bracken,  2  Kan.  227,  83  Am.  Dec. 
467.  These  later  words  in  the  section  of  the 
statute  ought  to  and  must  prevail  as  much 
as  the  other  words,  and  therefore  the  neces- 
sity of  harmonizing  the  language  or  clauses 
of  the  statute.  That  the  clause,  ^'the  execu- 
tive council  may  at  any  time  remove  such 
commissioners,  or  any  of  them,"  was  fully 
considered,  and  intended  to  have  effect,  is 
apparent  from  an  examination  of  the  journals 
of  the  senate  and  house  of  the  session  of  the 
legislature  of  1888.  Upon  the  first  day  of 
the  session  of  that  legislature,  bills  were  in- 
troduced relating  to  the  subject  of  state  con- 
trol of  railroads.  The  senate  and  house  had 
their  separate  bills,  and  each  included  a  sep- 
arate measure.  Day  after  day,  for  several 
weeks,  the  committee  of  the  whole  consulted 
upon  this  subject.  Upon  the  disagreement 
01  the  two  houses  a  conference  committee 
was  appointed,  and  the  bill  containing  the 
power  of  removal  "for  good  cause  shown" 
was  defeated  upon  the  disagreement  of  the 
two  houses,  and  the  report  of  a  conference 
committee.  Subsequently,  a  second  confer- 
ence committee  was  appointed,  and  its  mem- 
bers reported  a  substitute  for  10  different 
bills,  which  was  finally  adopted  in  the  clos- 
ing days  of  the  session,  and  is  the  statute 
reierred  to.  The  second  conference  report, 
which  was  accepted,  provided  that  "  the  ex- 
ecutive council  may  at  any  time  remove  such 
commissioners,  or'^any  of  them,"  and  the 
words  "  for  food  cause  shown, "  were  omitted. 
It  is  clearly  evident,  therefore,  that  the 
words,  "for  good  cause  shown,"  after  beine 
fully  considered,  were  intentionally  rejected 
from  the  proposed  act,  and  the  statute,  as 
passed,  purposely,  and  after  much  conten- 
tion, included  the  clause  permitting  the  re- 
moval of  the  commissioners  at  the  discretion 
of  the  executive  council.  The  proceedings 
of  the  two  houses  of  the  legislature  upon 
this  subject,  as  reported  in  the  journals,  are 
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very  significant  in  support  of  the  conclusion 
reached  by  this  court.  House  Journal  1883, 
pp.  805-984,  et  $eq.;  Senate  Journal  1883, 
pp.  628-776.  If  it  be  insisted  that  the  clause, 
^'the  executive  council  may  at  any  time 
remove  such  commissioners,"  refers  to  the 
removal  after  a  trial  and  conviction  for  mis- 
feasance or  malfeasance  in  office  by  a  com- 
petent legal  tribunal,  then  the  words  in  this 
clause  have  no  operation,  as  the  tribunal 
would  remove,  not  the  executive  council. 
If  it  be  urged  that  this  clause  must  be  con- 
strued to  mean  a  removal  for  cause,  or  upon 
charges  after  notice,  then,  to  give  such  a 
construction,  we  must  judicially  interpolate 
into  the  statute  words  to  change  its  meaning, 
and  to  do  so  we  must  add  language  expressly 
rejected  by  the  legislature,  after  great  de- 
liberation upon  the  subject.  The  statute,  as 
we  think  it  must  be  construed,  makes  the 
term  of  office  of  a  railroad  commissioner 
three  years,  subject  to  the  discretion  of  the 
executive  council,  who  may  remove  the 
commissioners  at  any  time,  and  when  the 
council,  in  its  discretion,  determines  to  re- 
move a  commissioner,  the  courts,  under  the 
statute,  cannot  prevent  or  interfere.  "Tlie 
office  was  created  by  the  legislature,  and 
that  body  might  abriage  its  terms  by  express 
words,  or  specify  an  event,  upon  the  happen 
ing  of  which  it  should  end."  PeoftU  v 
WUtlock,  92  N.  Y.  191 ;  Conner  v.  New  York 
5  N.  Y.  285;  Lang  v.  New  York,  81  N.  Y. 
425. 

In  this  case  the  event  specified  by  the  leg- 
islature is  removal  by  the  executive  council. 
In  New  York  a  law  has  recently  been  enacted 
by  the  legislature,  the  fifty-fifth  section  of 
which  reads:  *'TIie  term  of  office  of  each 
county  engineer  shall  be  three  years,  unless 
sooner  removed  and  his  salary  shall  be  fixed 
by  the  board  of  supervisors,  and  be  a  countv 
charge."  Sess.  Laws  N.  Y.  1893.  Section 
3,  art.  10,  of  the  Constitution  of  New  York, 
is  similar  to  the  provisions  of  the  constitu- 
tion of  this  state  under  consideration.  See 
paragraph  123,  p.  646,  1  Rev.  Stat.  N.  Y. 
(Birdseye)  1889 ;)  Pieaple  v.  BuU,  46  N.  Y. 
61,  7  Am.  Rep.  802;  Robin»on  ▼.  Chamhtr- 
lain,  84  N.  Y.  398,  90  Am.  Dec.  713 ;  Bergen 
V.  PmceU,  94  N.  Y.  591,  30  Hun,  488.  The 
lawmakers  of  that  state,  evidently,  did  not 
suppose  that  in  providing  the  office  of  county 
engineer  ''shall  be  three  years,  unless  sooner 
removed."  tiiey  were  declaring  the  term  of 
such  office  to  be  definitely  for  three  years, 
without  the  power  of  removal.  That  statute 
is  very  similar  to  section  2,  chap.  124, Laws 
1883. 

In  the  course  of  the  argument  it  was  sug- 
gested that  the  question  before  tlie  court  was 
somewhat  tinged  with  a  political  aspect. 
The  political  significance  to  this  case,  if  any, 
is  slight, — merely  transitory.  The  rule  de- 
clared will  apply  to  the  newly  appointed 
commissioners,  as  well  as  to  the  defend- 
ant. Hence,  if  the  present  executive  council 
should  desire,  it  may  remove  the  newly 
appointed  commissioners  at  any  time,  or  if 
this  council  shall  be  succeeded  by  other 
members  at  the  next  election  for  state  oflScera 
such  new  executive  council  may  remove  at 
any  time   the   railroad   commissioners    ap- 
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pointed  by  the  present  council.  But,  even 
if  the  question  raised  in  this  case  has  a  po- 
litical significance,  that  will  not  prevent  this 
C!OUTt  from  a  prompt  and  just  discbarge  of  its 
duty.  Interests  growing  out  of  personal  or 
party  politics  are  frequently  involved  in  the 
courts,  and,  althougb  the  court  rendering 
a  decision  in  such  a  case  can  hardly  es- 
cape having  its  judgment  criticised,  or  its 
motives  impugned,  nevertheless,  a  duty  im- 
posed bv  the  statute,  however  delicate  or  re- 
sponsible, cannot  be  declined.  Official  ob- 
lij^ation,  and  fealty  to  the  constitution  with 
an  upright  iudgc,  are  above  and  beyond  per- 
sonal friendshipfl  or  party  interests.  State 
▼.  Kennon,  7  Ohio  St.  546.  ''The  courts  are 
for  the  people,  not  for  a  party ;  and  every 
person  ^ould  confidently  apply  to  them, 
with  the  assurance  that  his  rights,  and  not 
his  politics,  will  be  considered  and  adjudi- 
cated. A  free  government  is  best  subserved 
when  based  upon  equitable  and  just  laws, 
with  fair  and  impartial  courts,  open  and 
ready,  as  far  as  possible,  to  redress  all  griev- 
ances. "  State  V.  Stein  (Neb. )  68  N.  W.  Rep. 
999. 

A  ntdgment  cf  water  against  the  dtfendant, 
mtchdl,  mil  be  entered  lOitA  eoits 

All  the  Justices  concur. 


Ifartha  A.  GARTER,  Plff.  in  Err., 
A.  L.  MOULTON. 


.Kan. 
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*!•  Wbere  aeveral  peraons  w^pi  »  ne- 
f^oUable  proniiMOX7  note  as  Joint 
Budkersy  and  intrust  the  same  to  one  of 
tbeir  number*  who  Is  in  fact  the  prlnotpal, 
and  known  to  be  so  by  the  payee,  It  will  be 
presumed  that  such  principal  has  the  rlgrht  to  de- 
hver  the  same  to  the  payee,  and  receive  the  oon- 
alderation  therefor,  and  no  private  understand- 
tog  between  the  surety  and  the  principal  with 
reference  to  any  act  to  be  done  before  the  deliv- 
ery of  the  note,  of  which  the  payee  has  no  notice, 
can  defeat  a  recovery  on  the  note. 

8.  A  written  instrument  ean  only  be- 
come an  eserow  when  it  is  plaoed  in 
the  hands  of  a  person  not  a  party  to  it* 

The  delivery  of  a  promissory  note  into  the  hands 
of  one  of  several  Joint  makers,  by  the  others,  on 
any  airreement  or  uoderstandinfir  between  them- 
selves with  reference  to  its  delivery,  does  not 
impart  to  it  the  legal  qualities  of  an  escrow. 

(March  U,  18881) 

ERROR  to  the  District  Court  for  Marion 
County  to  review  a  Judgment  in  favor  of 
piaintiflin  an  acUon  to  enforce  defendant's  li- 
ability upon  a  promissory  note,  which  she  al- 
leged had  no  inception  as  to  her,  because  of 
the  failure  to  comply  with  conditions  prec- 
edent    Affirmed, 

•Beadnotes  by  Aulbn,  J, 

ITon.— On  the  subject  of  escrows,  see.  In  connec- 
tion with  the  above  case,  Rifrgs  v.  Trees,  5  L. 
B.  A.  008,  and  note,  120  Tnd.  40St;  also  Darling  v. 
Batter.  10  L.  B.  A.  460,  and  ncte^  46  Fed.  Bep.  88S. 
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The  facts  are  stated  in  the  opinion. 

MesiTi,  Jetmore  A  Jetmore,  for  plaintiff 
in  error: 

It  is  conceded  by  the  demurrer  that  the 
plaintiff  in  error  signed  the  note  as  surety  only 
which  was  at  the  time  known  to  the  defend- 
ant in  error,  the  payee  of  the  note;  and  that 
she  so  signed  the  same  on  the  express  condi- 
tion that  it  should  remain  in  escrow  and  should 
not  be  delivered  to  the  payee,  and  should  not 
become  valid  as  to  the  plaintiff  iu  error,  as 
such  surety,  until  the  real- est  ate  mortgage, 
should  be  executed  by  the  principal  of  said 
note,  on  his  homestead,  to  secure  the  payment 
thereof,  which  condition  was  never  performed. 
By  the  failure  to  perform  said  condition,  the 
note  is  not  tbe  contract  of  the  plaintiff  in  er- 
ror, and  she  is  not  liable  thereon. 

Pepper  v.  State,  22  Ind.  899,  8!i  Am.  Dea 
430;  pMpU  V.  Bostwick,  82  N.  T.  440;  Pawi- 
ing  V.  United  States,  8  U.  8.  4  Cranch.  219,  2 
L.  ed.  601;  State  Bank  v.  Evane,  15  N.  J.  L. 
155,  28  Am.  Dec  400;  Ayere  v.  Milroy,  58 
Mo.  516,  14  Am.  Rep.  465;  LavettY,  Adams, 
8  Wend.  880;  Moore  v.  Coekrcft,  4  Duer,  188; 
Johneon  v.  Weathertoax,  9  Ean.  75;  1  Story, 
£q.  Jur.  §  164z. 

And  the  above  rule  holds  good  as  to  all 
written  obligations  (unless  as  to  deeds  of  real 
estate),  upon  the  principle  that,  notil  the  con- 
diilon  is  complied  with,  the  contract  is  not 
complete  and  the  instrument  is  only  an  escrow. 

Hathateay  v.  Payne,  84  N.  T.  92. 

And  this  doctrine  applies  to  negotiable  in* 
stroments,  except  in  the  hands  of  a  bona  fide 
holder  for  vdue  before  due. 

Micktee  v.  Oolvin,  4  Barb.  804;  Farrington 
V.  Frankfort  Bank,  24  Barb.  554;  Chapman 
V.  Boee,  50  N.  Y.  187.  15  Am.  Rep.  401;  Bod 
ley  V.  Emporia  Nat,  Bank,  88  Ean.  59;  Hatch 
▼.  Barrett,  84  Ean.  228;  Briggs  v.  Latham,  86 
Ean.  205,  59  Am.  Rep.  546;  Clinton  Bank  v. 
Ayree,  16  Ohio,  282. 

A  promissory  note  negotiable  in  form  may 
be  held  in  escrow. 

Taylor  v.  Thomas,  18  Ean.  217;  Ogden  t. 
Ogden,  4  Ohio  St.  182. 

The  instrument  in  suit  has  never  been  nego- 
tiated. It  has  not  in  fact  ever  scquired  a  com* 
mercial  character;  and  there  is  nothing  in  this 
case  to  bring  it  within  the  principles  of  the 
law-merchant,  save  the  mere  form  of  a  nego- 
tiable promissory  note.  In  fact,  it  only  could 
acquire  a  commercial  character  and  become  a 
negotiable  instrument  under  the  statute  of 
Eaosaa,  "by  indorsement  thereon"  before  duo. 

Ean.  Gen.  Stat.  1889,  §§  477,  478;  Edwards, 
Bills  &  Notes,  p.  287;  I^orton  v.  Foster,  12 
Ean.  44;  McOrum  v.  Corby,  11  Ean.  470; 
Hatch  V.  Barrett,  supra;  Hadden  v.  Bodkey, 
17  Ean.  429:  Clinton  Bank  v.  Ayres,  16  Ohio, 
292;  Barnard  v.  Campbell,  55  N.  Y.  461;  1 
Smith,  Lead.  Gas.  Eq.  6th  ed.  742. 

The  note  in  suit,  never  having  been  de- 
livered, is  void  as  against  the  plaintiff  in  error. 
A  delivery  is  essential  to  the  validity  of  a  note, 
whether  negotiable  or  otherwise. 

Edwards,  Bills  &  Notes,  pp.  186,  192,  286; 

As  to  effect  of  deliveiy  in  escrow  on  bona  tide 
purchaeer  from  grantee  who  has  wronfffolly  ob- 
tained and  recorded  tbe  deed,  see  Hubbard  v. 
Greeley,  17  L.  R.  A.  511,  and  note,  84  Ma  840. 
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Brigffs  ▼.  Latham,  and  Pawling  y.  United 
States,  supra;  Crawford  v.  Foster,  8  Ga.  202, 
60  Am.  Dec.  827;  1  Wait,  Act.  &  Def.  679. 

And  where  the  note  is  delivered  as  an  escrow 
by  the  surety  to  the  principal,  and  by  the  lat- 
ter to  the  pa^ee,  absolutely  and  without  con- 
dition, the  Ignorance  of  the  payee  does  not 
discharge  the  condition  and  constitute  the  de- 
livery a  valid  delivery. 

Perry  y.  Patterson,  6  Humph.  188,  42  Am. 
Rep.  424;  Pawling  ▼.  United  States,  and 
People  V.  Bostmck,  supra. 

Mr.  W.  H.  Carpenteri^  for  defendant  in 
error: 

A  surety  who  signs  a  note  that  is  perfect  and 
complete  on  its  face,  cannot  set  up  as  a  defense 
to  tbe  payment  of  such  note  that  the  note  was 
signed  by  him  as  a  surety  and  delivered  to  the 
principal  with  the  understanding  between  prin- 
cipal and  surety  that  the  note  should  not  be 
delivered  to  the  payee  until  a  certain  real  estate 
mortgage  was  given  by  the  principal  to  secure 
the  payment  or  the  note. 

Defendant  in  error  was  a  bona  fide  holder  of 
the  note,  as  against  the  surety  setting  up  this 
kind  of  a  defense. 

See  Dan.  ^eg.  Inst.  8d  ed.  g  854,  and  note. 

The  supreme  court  of  Indiana,  in  tbe  case 
of  Deardorff  v.  Foresman,  24  Ind.  481,  says: 
'* Where  the  surety  places  the  instrument,  per- 
fect on  its  face,  in  tbe  hands  of  the  proper 
person  to  pass  it  to  the  obligee,  the  law  justly 
holds  that  the  apparent  authority  with  which 
the  surety  has  clothed  him,  shall  be  regarded 
as  the  real  authority,  and  as  the  condition  of 
the  delivery  was  unknown  to  tbe  obligee, 
therefore  the  benefit  of  such  condition  shall 
not  avail  the  surety." 

See  also  Webb  v.  Baird,  27  Ind.  8tt8,  89  Am. 
Dec.  506;  Blackwell  v.  State,  26  Ind.  204;  Bon- 
ner  v.  Nelson,  67  Ga.  433;  Bank  of  Missouri  v. 
Phillips,  17  Mo.  80;  Merriam  v.  Boekioood, 
47  N.  H.  81;  Oagey.  Sharp,  24  Iowa,  15;  Me- 
Cramer  v.  Thompson,  21  Iowa,  244;  Dair  v. 
United  States,  88  U.  S.  16  Wall.  1,  21  L.  ed. 
491;  J^ash  v.  Fugate,  24  Gratt.  202.  18  Am. 
Rep.  640, 82  Gratt.  695,  34  Am.  Rep.  780;  Cut- 
ler V.  Boberts,  7  Neb.  4,  29  Am.  Rep.  371 ;  State 
V.  Potter,  63  Mo.  212,  21  Am.  Rep.  440;  StaU 
V.  Peck,  53  Me.  284;  Weibb  v.  Jones,  4  N.  C. 
610;  Bigelaw  v.  Gomegys,  5  Ohio  St.  256;  Mil- 
leUY.  Parker,  2  Met.  (Ky.)  608;  State  v.  Pep- 
per, 81  Ind.  76. 

Allen*  /.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  A.  L.  Moulton 
on  a  promissory  note,  which  reads  as  follows: 

•'$600.00.  Marion,  Kansas,  December  7, 
1887. 

"Nine  months  after  date,  we  promise  to  pay  to 
the  order  of  A.  L.  Moulton,  at  the  Cottonwood 
Valley  Bank,  Marion  Kansas,  six  hundred 
dollars,  with  interest  at  12  per  cent  per  annum 
until  paid.  Value  received.  J.  M.  Wishart, 
R.  E.  Knapp,  R.  C.  Cable,  C.  E.  Foote,  M.  A 
Carter." 

The  defendant  M.  A.  Carter,  filed  her  sep- 
arate answer,  which  reads  as  follows,  (omit- 
ting title:) 

*'  Now  comes  the  defendant,  M.  A.  Carter, 
and   for   her   separate    answer  herein    says 
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that  the  consideration  of  the  note  aued 
on  by  the  plaintiff  herein  was  for  money  bor- 
rowed by  J.  M.  Wishart  of  and  from  the 
plaintiff,  no  part  of  which  was  ever  had  or 
received  l^  this  defendant;  that  this  defend- 
ant signed  said  note  as  surety,  only,  for 
said  Wishart,  all  of  which  was  at  the  time 
well  known  and  understood  by  the  plaintiff; 
that  this  defendant  signed  her  name  to  said 
note  only  as  an  escrow,  on  the  express  condi- 
tion that  said  Wishart,  the  principal  in  said 
note,  would  hold  the  same  as  such  escrow,  and 
not  deliver  it  to  the  plaintiff  until  he,  the  said 
Wishart,  should  execute  in  favor  of  said 
plaintiff,  to  secure  the  payment  of  said  note 
and  inter&at,  a  mortgage  on  his  homestead  in 
the  city  of  Marion,  county  of  Marion,  state  of 
Kansas,  and  upon  that  condition  only  did  this 
defendant  sign  her  name  to  said  note,  and  not 
otherwise;  and  that  defendant  never  delivered 
.said  note  to  plaintiff,  nor  authorized  the  same 
to  be  delivered,  and,  if  delivered  by  said  Wis- 
hart, it  was  done  without  tbe  authority  or  con- 
sent of  defendant;  that  said  Wisbart  failed, 
neglected  and  refused  to  execute  said  mort- 
gage on  his  homestead,  in  favor  of  said  plain- 
tiff, to  secure  the  payment  of  said  note  and 
interest,  as  aforesaid.  Wherefore,  said  note  is 
not  the  act  and  deed  of  this  defendant.  De- 
fendant, having  fully  answered,  asks  to  be 
discharged,  with  her  costs." 

To  this  answer  the  plaintiff  demurred,  and 
the  district  court  sustained  tbe  demurrer,  and 
the  plaintiff  in  error  brings  the  case  here  to  re- 
view that  decision. 

Counsel  for  tbe  plaintiff  in  error  contends 
that  the  note  sued  on  was  signed  by  the  plain- 
tiff in  error  as  surety,  only,  upon  tbe  expressed 
condition  which  was  never  performed,  and 
that  theplainliff  inerrorwasthereforenot  liable; 
that  the  note  is  void  because  it  was  never  de- 
livered to  tbe  defendant  in  error  by  the  plaintiff 
in  error,  or  by  her  authority.  It*  is  conceded 
by  the  demurrer  that  tbe  plaintiff  knew  tbe 
fact  thatM.  A.  Carter  signed  the  note  as  surety, 
but  it  is  nowhere  averred  that  the  plaintiff 
knew  of  the  agreement  between  M.  A.  Carter 
and  tbe  principal  in  said  note,  with  reference 
to  the  giving  of  a  mortgage.  Tbe  plaintiff  In 
error  contends  that  the  delivery  of  the  note  by 
the  surety  to  the  principal  after  its  execution 
by  the  surety  under  an  agreement  of  tbe  kind 
stated  in  the  answer,  made  tbe  instrament  an 
escrow,  and  that  no  validity  could  be  given  to 
it  by  a  delivery  in  violation  of  the  terms  agreed 
on  between  the  parties. 

It  is  true  that  the  holder  of  an  instrument 
placed  in  escrow  can  give  it  no  validity,  gen- 
erally speaking,  by  a  delivery  in  violation  of  the 
agreement.  In  order  to  make  the  instrument 
an  escrow,  however,  such  delivery  must  be 
to  a  third  person,  not  a  party  to  the  instru- 
ment. See  Bouvier,  Law  Diet,  and  cases 
therein  cited;  State  v.  PoUer,  63  Mo.  212,  81 
Am.  Rep.  440.  The  note  in  this  case  was  per- 
fect in  form  at  the  time  it  was  delivered  to  the 
payee.  It  is  not  claimed  that  the  principal 
made  any  change  in  the  form  of  the  note,  nor 
in  the  signatures  thereto,  after  it  was  signed  by 
I  he  plaintiff  in  error.  It  is  the  fact  that  it  was 
delivered  in  violation  of  a  secret  understand- 
ing between  the  principal  and  the  surety,  which 
plaintiff  in  error  claims  rendered  the  note  void 
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in  tbe  hands  of  the  payee,  who,  for  anjthiag 
that  appears  in  the  note  paid  full  value  for  it. 
Maoy  authorities  are  cited  by  counsel  to  sustain 
the  proposition  that  tbe  note  is  void  as  to  tbe 
surety,  hut  none  of  tbem  go  so  far  as  to  sus- 
tain the  plaintiff's  position  in  an  action  brought 
on  a  negotiable  promissory  note.  In  the  case 
of  Peo]^  V.  Bostmck,  82  N.  T.  445.  it  is  held 
that  a  bond  delivered  under  similar  circum- 
stances is  void  as  to  tbe  surety;  and  in  the  case 
of  Patolinff  v.  United  States,  o  U.  8.  4  Cranch, 
219,  2  L.  ed.  601,  the  same  doctrine  is  held. 
Thel^ew  York  case  comments  on  the  difference 
in  the  rule  with  reference  to  the  delivery  of  a 
deed  and  a  delivery  of  a  sealed  instrument 
securing  the  payment  of  money,  and  also  on  the 
difference  between  a  l)ond  and  a  negotiable  bill 
of  exchange  or  promissory  note.  In  tbe  case 
of  MerchanUf  Ezek.  Bank  v.  Ludcow,  87  Minn. 
542,  the  delivery  was  to  the  agent  of  the  payee; 
and  in  the  case  of  Perry  v.  Patterson,  5  Humph. 
183,  the  delivery  was  to  the  attorney  of  the 
payee.  None  of  the  cases  cited  hy  counisel 
for  plaintiff  in  error  are  directly  in  point  The 
doctrine  contended  for,  even  as  applied  to 
bonds,  is  expressly  denied,  we  think,  by  the 
weigh t  of  authorit y.  See  Dair  v.  United  J^tea, 
83  U.  S.  16  Wall.  1,  21  L.  ed.  491;  State  v. 
PMter,  68  Mo.  212,  21  Am.  Rep.  440;  State  ▼. 
Peek,  53  Me.  284.  The  precise  point  presented 
in  this  case  is  very  fully  considered  by  the  su- 
preme court  of  Indiana  in  the  case  of  Deardorff 
▼.  F€Te»man,  24  Ind.  481,  where  it  is  held:  '*& 
a  surety  signs  and  delivers  to  his  principal  an 


instrument  perfect  upon  its  face,  with  a  con- 
dition that  it  is  not  to  be  delivered  to  the 
obligee,  payee,  or  grantee  until  some  persons, 
who  are  agreed  on  shall  also  execute  the  same, 
and  the  principal  delivers  the  instrument  with- 
out regard  to  the  condition,  and  the  obligee, 
payee,  or  grantee  has  no  knowledge  of  tbe  con- 
dition, the  delivery  will  bind  the  surety."  To 
the  same  effect,  also,  are  the  cases  of  Qage  v. 
Sliarp^  24  Iowa,  15;  Bonner  v.  Nelson,  57  Ga. 
433;  Fowler  v.  AOen,  82  S.  C.  229,  7  L.  R.  A. 
745. 

Where  a  negotiable  promissory  note,  perfect 
in  form,  executed,  as  m  this  case,  by  a  number 
of  persons,  is  intrusted  to  one  of  the  makers 
by  all,  we  think  there  is  a  presumption  that  the 
party  so  holding  the  note  has  authority  to  de- 
liver it  to  the  payee.  When  a  note  so  executed 
is  presented  by  the  principal  to  the  payee  with- 
out any  notice  to  the  payee  of  any  understand- 
ing between  the  makers,  affecting  tbe  right  of 
the  principal  to  deliver  to  the  payee,  we  think 
he  is  Justified  in  assuming  that  the  parties  who 
so  signed  the  note  intended  to  be  bound  thereby, 
and  tbat  he  may  receive  the  note,  and  deliver 
to  the  principal  the  consideration  therefor, 
without  first  making  inquiries  of  the  other 
parties  to  the  instrument  for  the  purpose  of 
learning  whether  there  are  an^  secret  agree- 
ments or  understandings  affecting  the  instru- 
ment. 

We  see  no  error  in  the  ruling  of  the  court 
below,  and  the  judgment  mU  he  Offflrmedm 

All  the  Justices  concur. 
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Is  not  eligible  to  tiie  office  of 
pablle  in  the  absenoe  of  any  oonstitu- 
tkmal  or  statutory  provisioDS  upon  tbe  subject. 

(April  1,  Ifitt.) 

APPEAL  by  relator  from  a  Judgment  of  the 
Circuit  Court  for  Shelby  County  in  favor 
of  defendant  in  a  proceeding  of  quo  warranto 
to  annul  her  commtasion  as  notary  public. 
JSeversw. 

The  facta  are  stated  in  the  opinion. 

Messrs,  Hoknes  Cnmmins,  Tarley  Sb 
Wriipht*  C«  W.  Heiskell,  Oeorffe  M. 
Baxton,  James  M«  Greer,  Lake  W.  Fin- 
laj^f  MeCorry/fe  Bond,  Neil  4fe  Dieson,E. 
li.  BoUock,  Hamilton  Parks,  Metcalf 
*  Wftlker,  Walter  Malone,  O.  T.  Fiti- 
hnS'h,  R.  G«  Brown,  Ho^h  N*  Edg^g^ 

NoxB.— Tbe  rlffht  of  women  to  vote  or  hold  oflBce 
has  been  previously  touohed  upon  in  this  series  in 
Bloomer  v.  Todd,  1  L.  R.  A.  Ill,  and  noie^  8  Wash. 
Terr.  fiB0.  also  in  People  v.  Bn^ilsh,  15  L.  B.  A.  IBl, 

Wm  women  as  depntles.  see  rwU  to  JamesviUe  & 
W.  B.  Go.  V.  Fisher  (N.  C.)  13  L.  K.  A.  72L 
90L.R.A* 


ton,  MoKj^an  4fe  McFarland,  J«  P« 
Poston,  Henry  Craft,  Jr.,  S.  J.  Shep- 
herd, H.  C.  Warriner,  Taylor  is  Car^ 
roll,  Gantt  4fe  Patterson,  Lehman  Ss 
Lehman,  R.  H.  Don^las,  Ca»sey  Tonnff» 
D.  M.  Sales,  and  A.  J.  Bnchanan,  lor 
appellant: 

In  strict  sense  a  notary  public  is  not  a  public 
officer,  and  in  whatever  nature  one  may  be  so 
termed,  the  duties  are  ministerial,  not  judicial. 

Lynch  v.  Livingstone,  8  Barb.  4G8;  National 
Bank  of  PrederidGtburg  ▼.  Contoay,  1  Hughes, 
87. 

Obligation  or  duty  with  notaries  arises  from 
employment,  not  because  of  imposition  bylaw 
as  in  case  of  judges,  Justices,  clerks,  sherifb, 
etc  The  statute  authorizes,  does  not  require, — 
may,  not  shall. 

Code,  title  14,  art.  8,  chap.  4,  g  1792  rMilL 
&  V.  8  2461  et  seq.) 

The  masculine  pronoun  "he"  in  the  statute 
includes  both  feminine  and  neuter. 

Code,  §  50  (Mill.  &  V.  §  48). 

By  section  819  (Mill.  &  V.  §  1018),  "When 
an  officer"  (and  by  ^  817  (Mill.  &  V.  §  1011), 
notaries  are  referred  to  and  included)  "  is  to  be 
elected  or  appointed  by  tbe  county  court  or  a 
vacancy  filled,  it  is  the  duty  of  the  court  to 
hold  an  open  and  free  election  on  tbe  first  d&^ 
of  the  term,  admitting  all  citizens  to  tbe  privi- 
lege of  offering  as  candidates,  except  such  as 
are  prohibited  by  the  constitution  or  laws  of 
the  state." 


See  also  32  L.  B.  A.  350. 


ftl2 


Tenhesbbr  Sufhbmb  Coubt. 


Apb.^ 


It  cannot  be  afflnned  that  women  are  not 
citizetis* 

Minor  v.  Eappenett,  88  U.  B.  21  Wall.  162, 22 
L.  ed.  627. 

In  UniUd  States  ▼.  Bixby,  10  Biss.  620,  it  is 
Baid  that  there  is  nothinir  in  the  constitution  or 
statutes  of  Indiana  making  minors  ineligible 
to  the  office  of  notary  pnolic,  such  office  not 
being  a  county  office  within  the  meaning  of 
the  constitution,  wherein  it  is  provided  that 
none  but  electors  shall  hold  county  offices. 

See  also  People  y.  Dean,  8  Wend.  488. 

The  term  *' person,"  unless  restricted,  in- 
cludes in  its  natural  meaning  a  woman. 

Be  Hall,  50  Conn.  181,  47  Am.  Rep.  626. 

The  common  law  of  England  permitted  a 
woman  to  fill  any  legal  office  of  an  adminis- 
trative character,  and  the  duties  attached  to 
which  were  such  that  a  woman  was  competent 
to  perform  them. 

nnion  ofJvstieet,  116  Mass.  602. 
[iuisterial  offices  may  be  granted  to  any 
person,  and  even  to  women,  if  they  are  capa- 
ble of  performing  them  properly. 

Chitty,  Prerosalives  of  the  Crown.  84. 

In  some  of  the  states  where  women  have 
been  held  ineligible,  the  constitution  or  statute 
prohibits  election  or  appointment  to  any  office 
of  any  one  except  qualified  electors. 

Be  Eauee  BiU  No,  166,  9  Colo.  628;  Opinion 
efJuA%ce%,  6  L.  R.  A.  842,  150  Mass.  586. 

The  contrary  view  is  f  ullj  stated  in  the  case 
oi  NaUotial BankofFredencktbnrgY,  Conway^ 

1  Hughes,  87,  41  Alb.  L.  J.  245;  Beed  v.  New- 
comb,  62  Vt.  75. 

Under  a  statute  providing  that  no  person 
•hall  be  precluded  or  debarr^  from  any  occu- 
pation, profession,  or  employment  on  account 
of  sex,  a  woman  may  be  a  master  in  chancery. 

Schuehardt  v.  People,  99  111.  501,  89  Am. 
Rep.  84.  See  also  Evane  v.  Iwe,  1  Kulp,  461; 
Wesfs  Symboleographie,  168:  Kyd,  Awards, 
71;  Wood,  Civil  Law,  827;  SuffolJ^e  Oaee,  8 
Edw.  4;  2  Petersdorff,  Abr.  129;  Harg. 
Co.  Litt.  826;  8  Bacon,  Abr.  661;  Olite  v. 
Ingram,    2    Strange,    1114;    Bex   v.   Stubbe^ 

2  T.  R.  895;  (Chelmsford  Workhovse)  Anony- 
mous, 2  Ld.  Raym.  1014;  Lady  Broughton's 
Case,  8  Keb.  82;  Duke  ^  Buckingham's  Case, 
Dyer,  285;  Bobinson*s  Case,  181  Mass.  876,  24 
Alb.  L.  J.  448,  41  Am.  Rep.  289;  Charlton  v. 
Lings,  L.  R.  4  C.  P.  874;  Opinion  of  Justices, 
115  Mass.  602;  Huff  v.  Cook,  44  Iowa,  689; 
Minor  v.  HapperseU,  88  U.  8.  21  Wall.  162, 
22  L.  ed.  627,  cited  io  note.  See  also  note  to  Re 
Leonard,  12  Or.  95.  63  Am.  Rep.  828;  Be  Hall, 
60  Conn.  181,  47  Am.  Rep.  625. 

In  many  states  in  the  Union  females  are 
shut  out  from  this  and  other  public  places  by 
constitutional  provisions  limiting  eligibility  to 
all  offices  to  males. 

There  is  no  such  restriction  in  either  consti- 
tution or  statutes  of  Tennessee. 

Wilkest  /.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  quo  warranto  by  the 
state  of  Tennessee,  on  the  relation  of  Ckorge 
B.  Peters,  district  attorney,  and  the  countj 
court  of  Shelby  county,  by  its  chairman,  W. 
R.  Harrell,  against  F.  W.  Davidson,  for  hold- 
ing or  attempting  to  hold,  the  office,  and  exer- 
cise the  duties  of  a  notary  public  for  Shelby 

20  L.  R.  A. 


county,  Tenn.  The  petition  alleges  that  F.. 
W.  Davidson  is  a  citizen  and  resident  of  Shel» 
by  county,  Tenn.,  is  twenty -one  years  of  age^ 
and  a  feme  sole.  She  was  duly  elected  or  ap- 
pointed by  the  county  court  of  Shelby  county 
on  the  —  day  of  January,  1892,  filed  the  bond 
and  took  the  oath  required  by  law,  and  the- 
same  were  filed  in  the  county  court  of  bhelby 
county  as  the  statutes  of  the  state  provide.  On 
the  —  day  of  January,  1892,  she  was  com- 
missioned as  such  notary  public  by  the  govern- 
or of  Tennessee,  under  the  great  seal  of  stat«,. 
and  has  full^  complied  with  all  the  laws  relat- 
ing to  notaries  public,  and,  when  the  petition 
in  this  cause  was  filed,  was  acting  as  such,  and 
diBcbarging  the  duties  of  the  office.  The  peti- 
tion charges  that  she  is  not  eligible  to  the  office- 
because  of  her  sex,  but  that  in  every  other  re- 
spect she  is  fully  competent  and  qualified  v> 
fill  the  office  and  perform  its  duties,  and  that 
she  has  complied  with  all  the  requirements  of 
the  statutes.  It  prays  that  the  commission  is- 
sued to  her  be  recalled,  and  said  election  be- 
annulled,  and  for  such  other  relief  as  may  be- 
appropriate.  To  this  petition  defendant  de- 
murred, assigning  as  cause  of  demurrer  that 
she  is  not,  by  reason  of  her  sex,  ineligible  to- 
the  said  office  of  notary  public.  This  demur- 
rer was  sustained  by  the  court  below,  and  peti- 
tioners have  appealed  to  this  court,  and  have- 
assigned  as  error  the  action  of  the  court  in 
holding  that  a  feme  sole  is  eh/^ible  to  the  office- 
of  notary  public. 

The  cause  has  been  elaborately  argued  be- 
fore the  court  upon  both  sides,  and  has  been 
carefully  considered  by  the  court.  It  appears, 
that  in  many  of  the  states  of  the  Union  a  wom- 
an is  eligible  to  the  office  of  notary  public^ 
and  qualified,  under  the  laws,  to  execute  the- 
duties  of  the  same.  This  is  so  in  Alabama^ 
California,  Connecticut,  Florida, Illinois,Iowa» 
Kansas,  Missouri.  Michigan,  New  Hampshire^ 
Nebraska,  New  York,  S^uth  Dakota  and  Wis- 
consin. In  many  others  they  have  either  been 
held  to  be  inelisible,  or  the  question  has  never 
been  settled.  This  is  so  in  Arkansas,  Arizona,. 
Colorado,  Delaware,  Georgia,  Idaho,  Louisi- 
ana, Maine,  Mississippi,  Marvland,  Massachu- 
setts, North  Carolina,  New  Jersey,  North  Da- 
kota, Nevada,  Ohio,  Pennsylvania,  Rhode 
Jsland,  South  Carolina,  Yirginia  and  Vermont. 
The  matter  depends  in  each  state  upon  tbe- 
provisions  of  the  constitution  and  statutes.  By 
the  English  or  common  law,  no  woman  under 
the  dignity  of  a  queen  could  take  part  in  the 
government  of  the  state,  and  they  could  bold 
no  offices  except  parish  offices.  Bobinson's^ 
Case,  181  Mass.  876;  Schuehardt  v.  People,  W^ 
in,  501,  89  Am.  Rep.  84.  Although  a  woman 
may  be  a  citizen,  she  is  not  entitled,  by  virtue 
of  her  citizenship,  to  take  any  part  in  the  gov- 
ernment, either  as  a  voter  or  as  an  officer,  in- 
dependent of  legislation  conferring  such  right 
upon  her.  Minor  v.  Happersett,  88  U.  S.  21 
Wall.  162.  22  L.  ed.  627:  BradwOl  v.  lUiMns, 
83  U.  S.  16  Wall.  180,  21  L.  ed.  442;  Wheeler 
V.  Wall,  6  Allen,  658;  Jackson  v.  Phillips,  14 
Allen,  589. 

It  follows  that,  unless  there  is  some  constitu- 
tional or  legislative  provision  enabling  her  to 
bold  office,  she  is  not  eligible  to  the  same.  In 
the  absence  of  any  constitutional  restriction, 
the  legislature  may  confer  the  power  upon  her 
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but  it  requires  a  positive  provision  in  one  or 
Uie  other  to  make  ber  eligible.  19  Am.  & 
Sng.  Encvclop.  Law.  403.  Id  the  several 
states  which  we  have  enumerated,  in  which 
women  have  been  held  to  be  eligible  to  bold 
the  office  of  notary  public,  tbey  have  been 
made  so  by  some  constitutional  or  statutory 
provision.  The  constitution  of  the  state  of 
Tennessee  is  silent  upon  the  subject.  Neither 
in  it, nor  in  the  statutes  of  Tennessee, is  there  any 
enabling  provision  making  a  woman  eligible 
to  hold  the  office  of  notary  public.  Under  the 
Act  of  1889,  chap.  107,  p.  218,  women  are 
made  eligible  to  fill  the  office  of  county  super- 
intendent of  public  instruction.  Prior  to  the 
passage  of  this  act  several  women  had  been 
elected  county  superintendents  of  schools,  but 
the  attorney  genera]  gave  an  opinion  that  tbey 
were  ineligible  to  hold  the  office.  This  opin- 
ion led  to  the  passage  of  Act  1889,  chap.  107, 
p.  ^8.  It  is  true  that  a  woman  fills  the  office 
of  state  librarian,  and  there  is  no  act  providing 
therefor,  but  she  is  elected  directly  by  the  leg- 
islature, which  is  equivalent  to  conferring  up- 
on her  the  power  to  hold  the  office.  But  be- 
yond this  our  legislature  has  not  gone  in  the 
way  of  positive  enabling  provisions. 

The  general  statutes  relating  to  offices,  and 
who  are  eligible  to  fill  the  same  are  found  in 
the  Compilation  by  Milliken  and  Yertrees, 
(sect  986,)  which  provides  that  'all  males  of 
the  age  of  twenty  one  years,"  etc.,  "are  quali- 
fied to  hold  office."  The  statutes  relating  to 
notaries  public  are  compiled  in  the  same  book 


as  sections  2468  et  seq.  In  each  and  all  these 
sections  of  the  statutes  the  masculine  pronoun 
"he"  is  used,  and  in  none  of  them  is  the  femi- 
nine used.  But  it  is  said  that  under  the  stat- 
utes (Mill.  &  Y.  Code,  §  48)  it  is  provided  that 
words  used  in  the  statutes  importing  the  mas- 
culine gender  include  the  feminine,  and  that  the 
court  would  be  warranted  under  this  provision 
and  from  the  fact  that  she  may  be  said  to  be  a 
^citizen,  in  holding  that  a  iemale  might  bold 
this  office.  If  we  should  give  this  statute  tbia 
broad  construction,  then  we  must  also  hold 
that  a  woman  is,  under  our  laws,  authorized 
to  hold  office, — executive.  Judicial  or  other- 
wise: that  she  is  a  qualified  voter,  and  stands 
in  all  respects  on  the  same  legal  footing  as  & 
male.  We  do  not  feel  authorized  to  make  a  ml- 
ing  so  utterly  at  variance  with  the  previous  hold- 
ing of  our  courts,  and  the  history  of  our  state^ 
in  the  absence  of  any  legislative  provision. 
No  doubt  the  general  assembly  has  the  power 
to  make  women  eligible  to  this  office,  if,  in  its 
sound  discretion,  it  see  proper  so  to  do;  but  it 
has  not  done  so,  and  we  must  construe  the 
lav7,  and  administer  it,  as  we  find  it,  and  not 
as  we  might  wish  it  to  be.  We  can  find  no 
authority,  under  our  present  statutes,  author- 
izing a  woman  to  exercise  the  duties  and  fill 
the  office  of  notary  public,  and  we  are  of  opin- 
ion that  she  is  not  eligible  to  such  office  under 
ourpresent  statutes. 

The  Judgment  of  the  court  below  is  refienedy 
and  the  cause  remsnded  for  further  proceed-^ 
ings. 
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^1*  Tbe  aflld»Tlt  upon  which  the  attaohment 
In  this  case  was  Issued  eacamlned,  and  held  suffi- 
cient. 

S*  Where  a»  motloii  to  dtseharye  aji  at- 
tacltmeiitt  on  the  gronnd  that  the  fkets 

stated  in  the  affidavit  are  nntme*  is 
beard  upon  oonfliotlog  affidavits,  the  decision  of 
the  trial  court  on  the  motion  will  not  be  dis- 
turbed unless  it  is  clearly  against  the  weight  of 
the  eyidenoe. 

8.  Section  88*  ehap.  lO.  Comp,  Stat** 
providing^  that  ''no  oonrt  can  be  opened 

nor  any  judicial  bustness  be  transaoted  on  Bun- 
day,  or  any  legal  holiday,"  etc.,  does  not  prohibit 
a  oounty  judsre  from  isbuing,  on  a  leinil  holiday, 
an  order  of  attachment  on  a  debtpMt  due,  since 
tfaat  Is  purely  a  ministerial,  and  not  a  Judicial  act^ 

<AprU  20.  IMS.) 
•Headnotes  by  Nobtaii,  J. 

NOTB.— On  the  question  how  far  the  law  of  holi- 
days extends  to  matters  other  than  relating  to 
promissory  notes,  see  note  to  Merchants  Nat.  Bank 
▼.  Jaflray  (Neb.)  19  L.  R.  A.  816. 

Bee  the  case  referred  as  distinguished  from  the 
one  above  reported  on  the  question  of  Judicial  acts 
cm  bolidaya 

dOLuB-A. 


ERROR  to  the  District  Court  for  Greeley 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  a  proceeding  by  attachment  to  re- 
cover the  amount  alleged  to  be  due  on  a  prom- 
issory note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Nnnn  for  plaintiff  in  error. 

Mr.  T.  J.  Doyle*  for  defendant  in  error: 

That  the  affiant  after  alleging  be  is  agent  of 
plaintiff  states  ''said  plaintiff  mskes  oath"  doee 
not  avoid  the  attachment.  This  affidavit  was 
prepared  upon  a  printed  form.  It  is  manifest 
oversight  on  the  part  of  the  draftsman  to  erase 
the  printed  word  ''plaintiff"  and  insert  "affi- 
ant.'* It  is  not  predicated  of  this  affiant  that 
it  does  not  describe  the  nature  of  plaintiff'^ 
cause  of  action  with  sufficient  accuracy,  or 
that  the  statements  contained  therein  to  which 
affiant  swore  are  not  sufficient  to  warrant  the 
issuance  of  the  attachment. 

Janeen  ▼.  Mundt,  20  Neb.  824;  Hart  ▼. 
Barnes,  24  Neb.  787. 

Where  the  trial  court  decides  a  motion  to 
discharge  an  attachment  upon  affidavits  which 
are  conflicting,  this  court  will  not  reverse,  un- 
less the  preponderance  of  evidence  against  the 
order  is  clear  and  decisive. 

Mayer  v.  Zingre,  18  Neb.  460;  Johnson  v. 
Steele,  23  Neb.  82. 

Is  the  issuance  of  an  order  of  attachment  on 
labor  day  prohibited  by  section  88  of  chapter 
19  of  Compiled  Statutes  of  Nebraska. 

The  county  judge  is  his  own  prothonotary 
and  in  the  issuance  of  process,  acts  in  the  same 


See  also  48  L.  B.  A«  459. 
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capacity  as  the  clerk  of  the  district  or  supreme 
court  It  would  hardly  be  contended  that  the 
clerk  of  the  district  court,  who  in  vacation  is- 
«ue6  the  process  of  the  court,  opens  court. 

The  county  Judge  or  Justice  of  the  peace  in 
sendiDg  out  his  process  to  acquire  Jurisdiction 
of  the  person  of  the  defendant  or  property,  acts 
in  precisely  the  same  manner  and  the  action  is 
not  commenced  until  the  process  is  delivered 
to  the  constable  for  service. 

Neb.  Comp.  Stat.  chap.  2,  ^[908,  title  30, 8taU^ 
ute. 

The  issuance  of  the  order  of  attachment  was 
not  Judicial  business,  within  the  meaning  of 
the  statute  relied  upon. 

Mr.  Anderson  in  his  Dictionary  of  Law  de- 
fines a  '  'judicial  act"  as  follows:  *'An  act  done 
in  the  exercise  of  judicial  power,  an  act  per- 
formed by  a  court,  touch  in  i::  the  fights  of  parties 
or  property,  brought  before  it  by  voluntary 
appearance  or  by  the  prior  action  of  minister- 
ial oflacers." 

FlournayY.  JefferionviUe,  17Ind.  178, 79  Am. 
Dec.  468. 

A  "ministerial  act"  is  one  which  a  person 
performs  on  a  given  stale  of  facts  in  a  pre- 
scribed manner,  and  without  regard  to  or  the 
exercise  of  his  own  Judgment  upon  the  propri- 
ety of  the  act  to  be  done. 

Raim  v.  Simpson,  60  Tex.  501,  82  Am.  Rep. 
e09. 

In  regard  to  the  issuing  of  an  order  of  at- 
tachment everything  to  t>e  done  is  speciflcallv 
defined  by  the  statute.  All  these  acts  are  sucn 
as  in  the  district  court  are  performed  by  the 
clerk  of  the  court,  and  are  not  dependent  upon 
the  exercise  of  judicial  discretion;  but  are  such 
as  a  party  may  demand  to  have  done  as  of 
right.    They  are  therefore  ministerial  acts. 

See  Place  v.  Taylor,  22  Ohio  St.  322;  Rouss 
V.  Wright,  14  Neb.  469;  Wright  v.  Uouis,  18 
Neb.  234,  29  Am.  L.  Reg.  p.  141. 

Our  statute  provides  that  the  legal  holidays 
created  thereby  shall  be  treated  and  considered 
as  is  Sunday,  for  one  purpose  only,  as  regards 
the  presenting  for  payment  or  acceptance  and 
the  protesting  and  giving  notice  of  the  dis- 
honor of  bills  of  exchange,  bank  checks  or 
promissory  notes. 

Comp.  8tat.  chap.  41,  §  8. 

To  extend  the  assimilation  is  to  do  violence 
to  the  language  of  the  statute. 

See  State  v.  King,  23  Neb.  547. 

To  the  extent  that  holidays  have  been  assim- 
ilated to  Sundav  by  statute,  they  must  be  en- 
forced, but  no  further. 

Dunlap  V.  State,  9  Tex.  App.  179,  35  Am. 
Rep.  736;  CraUree  v.  Whiteselle,  65  Tex.  Ill; 
Be  Worthington,  7  Biss.  455;  Olenn  v.  Eddy, 
61  N.  J.  L.  255;  State  v.  Ricketts,  74  N.  C.  187; 
Richardson  v.  OodJard,  64  U.  S.  28,  16  L.  ed. 
412;  People  V.  Kearney,  47  Hun,  129. 

The  Wisconsin  court  decides  that  its  statute 
which  provides  no  court  shall  be  opened  or 
transact  any  business  on  any  Ingal  holiday, 
does  not  prohibit  a  Justice  of  the  peace  from 
issuing  a  summons  on  such  a  holiday,  that  be- 
ing a  purely  minbtterial  act. 

Weil  v.  ueier,  61  Wis.  414.  See  also  Smith 
V.  Ilding,  47  Alich.  614;  Glenn  v.  Eddy,  supra; 
Green  v.  Walker,  78  Wis.  548;  Hausioirth  v. 
Sullivan,  6  Mont.  208. 

Anything  not  expressly  prohibited  is  lawful. 

20  L.  R.  A. 


SayUsY.  Smith,  18  Wend.  57,  27  Am.  Dec 
117;  Kiger  v.  CoaU,  18  Ind.  154.  81  Am.  Dec. 
361;  Re  Worthington,  supra;   Van  Veehten  v. 
Paddock,  12  Johns.  178.  7  Am.  Dec.  803;  John- 
son V.  Day,  17  Pick.  109. 

Action  commenced  and  process  issued  on 
December  26,  a  legal  holiday,  is  valid. 

Didtbury  v.  Van  TasseU,  66  Hun,  423:  Nich- 
ols V.  Kelsey,  20  Abb.  N.  C.  14;  National  Mut. 
Ben.  Asso.  v.  Miller,  86  Ey.  95;  Olenn  v.  Eddy, 
51  N.  J.  L.  256. 

Nerval*  /•,  delivered  the  opinion  of  the 
court. 

The  defendant  in  error  commenced  an  action 
by  attachment,  in  the  county  court  of  Greeley 
county,  against  plaintiff  in  error,  to  recover 
tlie  sum  of  $205.95  on  a  promissory  note.  The 
affidavit  for  the  attachment  was  tiled  and  the 
writ  issued  on  the  1st  dav  of  September,  1890. 
Service  was  had  on  the  following  day.  Sub- 
sequently defendant  filed  a  motion  in  the 
county  court  to  discharge  the  attachment  upon 
the  following  grounds:  "(1)  Because  the 
allegations  in  plaintiff's  affidavit  are  insufficient 
to  sustain  the  attachment.  (2)  Because  the 
allegations  in  said  affidavit  are  untrue.  (8) 
Because  the  writ  of  attachment  was  issued  and 
served  on  the  1st  dav  of  September,  1890. 
which  was  a  legal  holiifay."  This  motion  waa 
overruled  b^  the  county  court,  and  the  attach- 
ment sustamed.  Thereupon  the  defendant 
prosecuted  error  to  the  district  court  to  reverse 
said  ruling,  which  resulted  in  affirm! nir  the 
decision  of  the  county  court.  The  objectiona 
urged  by  the  plaintitf  in  error,  in  his  motion 
for  a  dissolution  of  the  attachment,  will  be 
noticed  in  the  order  in  which  they  are  stated 
therein. 

The  first  point  made  is  that  the  allega- 
tions in  the  attachment  affidavit  are  insufficient 
to  sustain  the  attachment.  The  following  is  a 
copy  of  the  affidavit  upon  which  the  attach- 
ment was  granted,  omitting  caption  and  title 
of  the  cause: 

"  State  of  Nebraska,  Greeley  county, — sa.: 
Henry  A,  Hill,  being  duly  sworn,  says  he  is 
the  du\j  authorized  agent  of  plaintifr.  The 
said  plnintiff  makes  oath  that  the  claim  in  this 
action  is  for  two  hundred  and  five  and  95-100 
dollars,  due  under  contract  on  promissory 
notes ;  and  the  said  Henry  A.  Hill  also  makes 
oath  that  said  claim  is  Just,  and  that  Paulina  A. 
Hill,  plaintiff,  ought,  as  he  believes,  to  recover 
thereon  two  hundred  and  five  and  96-100  dol- 
lars. He  also  makes  oath  that  said  defendant, 
John  F.  Whipple,  is  about  to  remove  his  prop- 
erty, or  a  part  thereof,  out  of  the  iurisdiction 
of  the  court,  with  the  intent  to  aefraud  hia 
creditors,  and  is  about  to  convert  his  property, 
or  a  part  thereof,  into  money,  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors; 
that  the  said  John  F.  Whipple  has  property 
and  rights  in  action  which  he  conceals,  and 
YkBB  assigned,  removed,  and  disposed  of,  and  is 
about  to  dispose  of  his  property,  or  a  part 
thereof,  with  the  intent  to  defraud  his  credi- 
tors ;  and  fraudulently  contracted  the  debt  for 
which  suit  is  brought.  H.  A.  Hill.  Sub- 
scrii)ed  in  my  presence,  and  sworn  to  before 
me,  this  Isl  day  of  September,  A.  D.  1^0. 
H.  H.  Parks,  Co.  Judge."  It  is  contended 
that  the  affidavit  ia  insufficient,  because  the 
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•negation  therein  as  to  plaintiff's  claim  is  not 
Bwom  to  either  by  the  plaintiff  or  her  a^ent. 
The  objection  is  not  ^ood.  True,  the  affldavit 
states,  *'  The  said  plaintiff  n>akes  oalb  that  the 
claim  in  this  action  is  for  two  hundred  and 
five  and  95-100  dollars,  due  under  a  contract 
on  promissory  notes."  But  immediately  fol- 
lowing said  ayerment,  the  affldavit  contains 
this  language  :  "  And  the  said  Henry  A.  Hill 
also  makes  oath  that  said  claim  is  Just,  and 
thai  Paulina  A,  Hill,  plaintiff,  ought,  as  he 
belieyes,  to  recover  thereon  two  hundred  and 
Hve  and  95-100  dollars  ;"  from  which  it  suffi- 
ciently appears  that  the  affiant,  H.  A.  Hill, 
makes  oath  to  the  statement  in  the  affldavit 
relating  to  the  nature  of  the  plaintiff's  claim. 
A  printed  form  was  used  in  preparing  the  affl- 
<iavit,  and  manifestly  it  was  an  oversight  on 
the  part  of  the  draughtsman  in  not  erasing  the 
printed  word  "plaintiff,"  and  inserting  the 
word  "affiant."  But  the  affldavit  is  not  for 
that  reason  defective.  We  think  it  sufficient 
to  support  the  attachment. 

In  Jansen  v.  MunOt,  20  Neb.  820,  an  affi- 
<iavtt  for  an  attachment  was  made  by  plain- 
tiff's attorney,  wherein  he  swears  *'tbat  he  is 
the  authorized  attorney  of  the  plaintiff  in  the 
above-entitled  action  ;  that  he  has  commenced 
an  action,"  eta  It  was  ruled  that  the  defect 
in  omitting  to  state  that  plaintiff  commenced 
f  lie  action  did  not  render  the  affidavit  void, 
inasmuch  as  it  appeared  from  the  whole  affi- 
davit that  the  suit  was  brought  by  the  plaintiff. 
In  principle,  the  case  at  bar  is  not  distmguish- 
Able  from  the  case  cited. 

The  second  objection  is  that  the  facts  stated 
In  the  affidavit  for  the  attachment  are  untrue. 
The  defendant  filed  an  affldavit  denying  the 
grounds  of  the  attachment,  and,  on  tbe  hear- 
ing of  the  motion  to  dissolve,  numerous  affi- 
davits were  filed  in  support  of,  and  in  resist- 
ance of,  said  motion.  From  an  examination 
of  the  several  affidavits  it  appears  that  there  is 
a  sharp  conflict  of  evidence,  but  we  are  con- 
yinced  that  a  preponderance  thereof  supports 
the  original  affidavit  for  the  attachment.  The 
rule  long  adhered  to  in  this  court  is  that  where 
«  motion  to  discharge  an  attachment,  on  the 
^ound  that  the  allegations  in  the  affidavit  are 
not  true,  is  decided  upon  conflicting  testimony, 
this  court  will  not  disturb  the  ruling  unless 
the  preponderance  of  the  evidence  agamst  it  is 
clear  and  decisive.  Mayer  v.  Zingre,  18  Neb. 
458;  Grimes  v.  FarrivgUm,  19  Neb.  44;  Holland 
▼.  Commercial  Bank  of  Weeping  Waters,  22 
I^eb.  571;  Johnson  v.  Steele,  28  Neb.  82. 

The  remaining  question  lo  be  considered  is 
whether  or  not  the  attachment  is  void  because 
the  order  was  issued  on  a  legal  holiday.  The 
solution  of  the  question  necessitates  an  exami- 
nation of  two  sections  of  the  statute.  By  sec- 
tion 9,  chap.  41,  Com  p.  Stat.,  it  is  provided 
-that  **  the  first  Monday  in  the  month  of  Sep- 
tember in  each  vear  shall  hereafter  be  known 
as  '  Labor  Day,'  and  shall  be  deemed  a  public 
holiday  in  like  manner  and  to  the  same  extent 
as  holidays  provided  for  in  section  eight  (8)  of 
chapter  forty-one  (41)  of  the  Compiled  Statutes 
of  1887."  A  reference  to  the  calendar  will 
disclose  that  the  1st  day  of  September,  1890,  on 
which  date  the  attachment  in  question  was 
jasued,  was  Monday;  therefore,  under  the 
foregoing  provision,  was  a  public  or  legal  holi- 
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day.  The  objection  to  the  issuance  of  the 
writ  of  attachment  in  this  case  on  Labor  day 
is  based  upon  section  88,  chap.  19,  Comp. 
Stat,  which  declares  that :  "No  court  can  be 
opened,  nor  can  any  judicial  business  be  trans- 
acted, on  Sunday  or  any  legal  holiday,  except 
— First,  to  give  instructions  to  a  jury  then 
deliberating  on  their  verdict;  second,  to  receive 
a  verdict  or  discharge  a  jury;  third,  to  exer- 
cise the  powers  or  a  single  magistrate  in  a 
criminal  proceeding ;  fourth,  to  grant  or  refuse 
a  temporary  injunction  or  reslniining  order." 
The  legislature  by  the  section  quoted  has  pro- 
hibited the  courts  of  the  state  from  bein^ 
opened  and  from  the  transaction  of  any  judi- 
cial business,  with  certain  well-defined  excep- 
tions, on  any  day  declared  by  statute  to  be  a 
public  or  legal  holiday.  It  will  be  observed 
that  the  prohibition  of  the  statute,  so  far  as  the 
transaction  of  business  on  holidays  is  con- 
cerned, relates  to  acts  which  in  their  nature  are 
purely  judicial,  and  does  not  apply  to  such  as 
are  merely  ministerial.  The  language  of  the 
section  is  plain  and  unambiguous,  and  should 
not  be  extended  by  judicial  interpretation 
beyond  the  plain  import  of  the  words  used. 
Had  the  legislature  intended  to  debar  courts 
or  court  officers  from  performing  ministerial 
acts  upon  holidays,  words  suitable  to  express 
such  an  intention  would  have  been  employed. 
If  the  transaction  of  all  legal  business  was 
forbidden  on  such  days,  as  is  the  case  in  some 
of  the  states,  we  would  grant  that  the  order 
in  question  would  be  void;  but  the  statute 
fails  to  so  provide.  It  is  the  opening  of  courts 
and  the  transaction  of  judicial  business  on 
legal  holidays  which  the  law  forbids.  This 
intent  is  clearly  manifest.  We  search  in  vain 
for  any  words  which  indicate  a  different  pur- 
pose. The  issuance  or  service  of  legal  process, 
such  as  a  summons,  execution,  or  writ  of 
attachment,  is  merely  a  ministerial  act,  and 
therefore  is  not  within  the  inhibition  of  the 
above  section  of  the  statute,  and  is  valid 
although  done  on  a  legal  holiday.  Olenn  y. 
Eddy,  57  N.  J.  L.  255:  Kinney  v.  ETnery,  87  N. 
J.  Eq.  889;  Re  W(yrthi7i{fton,  7  Biss.  455;  Weil 
V.  Oeier,  61  Wis.  414;  Smith  v.  Ihling,  47  Mich. 
514;  Badley  v.  Musselman,  104  Ind.469;  Whit- 
ney y.  Blackburn,  17  Or.  664.  The  supreme 
court  of  New  Jersey,  in  Olenn  y.  l£ddy,  supra, 
under  a  statute  quite  similar  to  our  own,  held 
that  a  summons  might  be  legally  issued  and 
served  on  the  day  of  a  gen  era!  election,  which 
day  is  by  law  made  a  legal  holiday.  Magie,  /., 
in  delivering  the  opinion  of  the  court  says : 
"  When  tbe  statute  declares  them  to  be  legal 
holidays,  it  does  not  permit  a  reference  to  tbe 
legal  status  of  Sunday  to  discover  its  meaning, 
for  it  proceeds  to  interpret  the  phrase,  so  far 
as  it  is  prohibitory,  by  an  express  enactment 
declaring  what  shall  not  be  done  thereon.  What 
it  thus  expresses  is  prohibited;  what  it  fails  to 
prohibit  remains  lawful  to  be  done.  The  plain 
intent  of  the  statute,  therefore,  is  to  free  all 
persons,  upon  the  days  named,  from  compul- 
sory labor  and  from  compulsory  attendance 
upon  courts,  as  officers,  suitors  or  witnesses. 
Its  true  interpretation  will  limit  the  prohibi- 
tion, with  respect  to  the  courts,  to  such  actual 
sessions  thereof  as  would  require  such  attend- 
ance." In  Weil  V.  Geier,  supra,  the  supreme 
court  of  Wisconsin,  in  construing  a  statute 
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almost  ideDtical  with  the  one  under  considera- 
tion,  held  that  the  issuance  of  a  summons  bv 
a  justice  of  the  peace  on  a  legal  holiday  is 
permissible,  because  a  ministerial  act.  To 
the  same  effect  is  Smith  ▼.  Ihling,  iupra.  We 
are  convinced  that  a  county  Judge  in  issuing 
an  attachment  exercises  no  judicial  functions, 
and  such  a  writ  is  not  void  because  issued  on 
a  legal  holiday.  The  conclusion  reached  does 
not  conflict  with  the  case  of  MerehanU  Nat. 
Bank  V.  JaffrayiNeb.)  19  L.  R  A.  8l6.  It  was 
there  held  that  an  order  made  by  a  district  or 
county  judge  on  a  legal  holiday,  allowing  an 
attachment  in  an  action  on  a  debt  not  due,  is 
void.  That  decision  was  placed  upon  the 
ground  that  the  granting  of  such  an  order  is  a 
judicial  act.  As  was  said  by  Judge  Post  in  his 
opinion  in  that  case  :  **  When  the  application 
is  made,  the  court  or  judge  must  determine 
judicially  that  the  action  is  one  of  those  con- 
templated by  the  statute,  and  that  the  showing 
is  suflScientto  entitle  the  plaintiff  to  an  attach- 
ment. "  The  issuance  of  a  writ  of  attach  ment  on 
a  debt  past  due,  as  already  stated,  is  a  purely 
ministerial  act  When  the  proper  affidavit  and 
bond  are  filed,  it  is  the  imperative  duty  of  the 
county  judge  to  issue  the  attachment  He 
has  no  discretion  in  the  matter. 

The  judgment  of  the  Dietriet  Court  is  right, 
and  is  affirmed. 

The  other  Judges  concur. 


Thomas  SPELLMAN,  Plf.  in  Err., 

e. 

LINCOLN  RAPID  TRANSIT  CO. 
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.Neb.. 
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*1  •  Street-railwajr  oomiMuiiefl  mre  omn- 
moii  earriem  of  paaBengera,  and  are  liable  as 
other  oommon  carriers  upon  common-law  pria- 

^  oiplee. 

2m  Ck>mmon  earriera.  for  the  protecstton 
of  their  prnmaengeamt  mre  bound  to  the 
ezercUe  of  more  than  ordinary  earei 

they  are  bound  to  exercise  extraordUuuy  oare 
and  the  utmost  skiU,  dUlgeuoe,  and  human  for^ 
dffht,  and  are  liable  for  the  slightest  negligence. 

8«  Where  a  street-rallwagr  ear  le  de- 
railed, and  a  passenger  injured  thereby,  the 
presumption  is  that  the  casualty  was  due  to  the 
neffligence  of  the  carrier,  and  the  burden  is  on  It 
to  rebut  that  presumption. 

4«  Where  a  paaaenfi^er*  withoat  ne^U- 
^noe  on  hlspartt  le  Ivjnred*  by  the  de- 
railment of  the  car  in  which  he  is  traveling,  the 
carrier,  to  overoome  the  presumption  of  nefrll- 
icenoe  caused  by  such  derailment^  must  show  that 
the  accident  was  produced  by  causes  wholly  be- 
yond its  control,  and  that  it  had  not  been  Riillty 
of  the  sllfirhtest  neerllgenoe  oontributinir  thereto, 
and  that,  by  the  exercise  of  the  utmost  human 
care,  diligence,  and  foresight,  the  casualty  could 
not  have  been  prevented. 

(Hay  8, 1883.) 

^Headnotes  by  Raoav,  0. 


KOTB.— The  presumption  of  a  carrier^s  negli- 
gence, from  injury  to  a  passenger,  which  is  here 
applied  to  a  street  railway  company,  is  exbaustlve- 
)y  treated  in  a  note  to  Barnowski  v.  Helson  (Mich.) 
15L.R.A.88L 
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ERROR  to  the  District  Court  for  Lancaster 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  persons!  injuries  received  by  plain- 
tiff while  a  passenger  in  defendants'  cars.  Bo- 
versed. 

The  facts  are  stated  in  the  commissioner'^ 
opinion. 

Messrs.  Charles  A.  Bnrhe  and  Steama 
A  Strode*  for  plaintiff  in  error: 

Railroad  companies  are  liable  for  all  inju- 
ries caused  by  negligence  on  their  part,  unlesa 
the  injured  party  is  guilty  of  contributory  neg- 
ligence. 

The  rule  as  to  care  and  diligence  binds  the 
carriers  of  passengers  to  the  exercise  of  the  ut- 
most human  care  and  foresight,  and  make» 
them  responsible  for  injuries  resulting  froia 
even  the  slightest  negligence. 

Botpen  V.  New  York  Cent.  R.  Oo.  18  N.  Y. 
406,  72  Am.  Dec.  629;  Marerick  v.  Eighth  Ave. 
JR.  Cb.  86  N.  Y.  878:  HaUv.  Connecticut  River 
8.  B.  Oo.  18  Conn.  819;  Edwards  v.  Lord,  A» 
Me.  279;  Johnson  v.  Winona  <fc  8t.  P.  R.  Co. 
11  Minn.  296,  88  Am.  Dec.  88;  Meier  v.  Penn^ 
sylvania  i2:  Ob.  64  Pa.  225.  8  Am.  Rep.  581; 
Wheaton  v.  North  Beach  A  M.  R.  Co.  36  CaL 
590:  CarroU  v.  Staien  lOand  R.  Co.  ^  Barb. 
82,  58  N.  Y.  126. 

And  especially  ^hen  carriers  undertake  to 
carry  passengers  by  the  powerful  and  danger* 
ous  agencv  of  steam. 

Phiiaddphia  dt  R.  R.  Oo.  v.  Derby,  55  U.  S. 
14  How.  486,  14  L.  ed.  509;  The  New  World  v. 
King,  57  U.  8.  16  How.  474,  14  L.  ed.  1021; 
8her(oek  v.  Ailing,  44  Ind.  184;  Caldwell  v. 
A>io  Jersey  8.  B.  Oo.  4n  N.  Y.  282. 

The  law  requires  more  than  ordinary  care» 
It  requires  the  utmost  care,  skill,  and  fore- 
sight, and  the  company  is  liable  for  the  slight- 
est negligence  or  want  of  skill. 

Sales  V.  Westtm  8tage  Co.  4  Iowa,  547;  Bonot 
V.  Dubuque  Street  R.  Co,  63  Iowa,  278;  Shear m. 
&  Redf.  Keg.  ^  226:  Dahlberg  v.  Minneapolis 
Street  R.  Co,  82  Minn.  404;  Kellow  ▼.  Central 
Iowa  R.  Oo.  68  Iowa,  470. 

After  plaintiff  proves  an  unusual  and  dan- 
gerous accident  and  the  surrounding  circum- 
stances, the  burden  devolves  upon  the  defend- 
ant to  show  what  was  the  particular  cause  of 
the  accident,  and  that  extraordinary  care,  the 
utmost  human  care  and  foresight,  could  not 
have  avoided  it. 

Black,  Proof  &  Pleadings  in  Accident  Cases, 
pp.  14-18;  Thomp.  Neg.  1227,  §  8;  Tui/le  v. 
Chicago,  R.  1,  db  P.  R.  (&.  48  Iowa,  286:  Smith 
V.  St.  Paul  City  S.  Ob.  82  Minn.  1,  60  Aou 
Rep.  550;  Redf.  Cair.  g  841;  Cooley,  Torts,, 
pp.  660-668;  Christie  v.  Origgs,  2  Campb.  79. 
Hee  Shcfloek  v.  Ailing,  44  Ind.  184;  PittsburgK 
C.  db  St.  L.  R.  Co,  V.  WUUams,  74  Ind.  463; 
Cleveland,  0.  C.  db  I.  R.  Co,  v.  JVrtwtf,  75  Ind. 
542.  28  Am.  &  £ng.  R  R.  Cas.  492;  Memphis 
db  0.  R.  Packet  Oo.  v.  McGool,  88  Ind.  892, 4a 
Am.  Rep.  71,  8  Am.  &  Eng.  R  R  Cas.  890; 
Cleveland,  0.  0.  <ft  1.  R.  Co.  v.  Walrath,  » 
Ohio  St.  461.  48  Am.  Rep.  488:  Philadelp^tia 
db  R,  R.  Co.  V.  Anderson,  94  Pa.  851,  89  Am. 
Rep.  787,  6  Am.  &  Eng.  R  R  Cas.  407;  /»- 
dtanapolis  dt  St,  L,  R.  Co.  ▼.  Horst,  98  U.  S. 
291,  28  L.  ed.  898;  RoberU  v.  Johnson,  58  N. 
Y.  618;  Delaware,  UdtW.R.  Oo.  v.  Na^ieyK 
90  Pa.  186. 


Soc  i\\»o  22  L.  R.  A.  351;  27  L.  R  A.  279;  29  L.  R.  A.  254;  41  L.  R.  A.  836. 
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The  mere  happening  of  an  in  jurious  aod- 
^Dt  raises  prima  facie  a  presumption  of  neg- 
led  and  throws  upon  the  carrier  the  anu$  of 
ahowiDg  it  did  not  exists 

Laing  v.  Colder,  8  Pa.  479,  49  Am.  Dec.  588; 
Baltimare  df  O.  R.  Co.  v.  Noell,  82  Gratt.  894; 
Terrp  v.  Hew  York  Cent.  H,  Co,  22  Barb.  674; 
PittAurg  A  C.  R,  Co,  y.  Pillaw,  76  Pa.  610. 18 
Am.  Rep.  424:  Memphis  db  0,  R.  Packet  Go,  v. 
MeCod,  and  Pittsbifrgli,  C.  d  St.  L.  R.  Co.  v. 
WiUiame,  eupra:  Ifew  ^lereey  R.  db  Transp.  Co. 
▼.  Poliard,  89  U.  B.  22  Wall.  841,  22  L.  ed. 
«77. 

Where  car  was  overturned  and  passenger 
was  injured,  it  raises  a  presumption  of  negli- 
,gence. 

Denver,  S.  P.  A  P.  R.  Co,  t.  Woodward,  4 
Colo.  1;  Higgins  v.  Hannibal  A  St.  J,  R.  Co, 
36  Mo.  418;  Pitteburgh,  0.  db  St.  L.  R,  Co.  ▼. 
WUUami,  supra;  Qeorge  y.  St.  Louis,  J,  M, 
dbS.  R,  Co.U  Ark.  618, 1  Am.  &  £ng.  R.  R. 
-Oas.  294;  Peoria,  P.  db  J,  R.  Co.  ▼.  Reynolds, 
t»  III.  418;  Philadelp/iia  db  R.  R.  Co,  y.  An- 
derson, supra;  Little  Rock  db  Ft.  Scott  R.  Co. 
T.  MiUs.  40  Ark.  298, 48  Am.  Rep.  10, 18  Am. 
•&  £ng.  R.  R.  Cas.  27;  Clewland,  C.  C.dbL  R. 
Co.  V.  NeweU,  supra;  LouismUe  db  N.  R.  Co.  v. 
Bitter,  ^  Ky.  868,  28  Am.  &  £ng.  R.  R.  Cas. 
167;  Bedford,  S.  0.  db  B.  R.  Co.  y,  RainMt, 
-99  Ind.  551,  21  Am.  &  £ng.  R.  R  Cas.  466; 
J^ew  York,  L.  E.  db  W.  R.  Co.  y.  Seybdtt,  61  N. 
Y.  562.  18  Am.  &  Eng.  R.  R.  Cas.  162. 

So,  where  a  car  leaves  its  proper  track  and  is 
^ierailed. 

Black,  Proof  &  Pleadines  in  Accident  Cases, 
pp.  1«,  17;  Seybolt  y.  NewT<yrk,  L.  B.  db  W.  R. 
Co.  95  N.  Y.  562,  47  Am.  Rep.  75;  Texas  db  St. 
L.  R.  Co.  y,  Suggs,  62  Tex.  823;  Edgerton  v. 
JVew  York  db  H.  R,  Co.dX^N.  Y.  229, 85  Barb. 
193;  Sbearm.  &  Redf.  Neg.  280;  Cleveland,  C. 
C.  db  L  R.  Co.  y.  NeweU,  Pittsburgh,  C,  db  St. 
L,  R.  Co.  y.  WiUiams  and  George  v.  St.  Louis, 
I.  M.  db  S.  R.  Co.  supra;  Corpus  v.  London  db 
B,  R.  Co.  6  Q.  B.  749;  Zemp  y.  Wilmington  db 
M.  R.  Co,  9  Rich.  L.  84,  64  Am.  Dec.  768; 
SuUivan  v.  Philadelphia  db  R,  R.  Co.  80  Pa. 
294.  72  Am.  Dec.  698;  Baltimore  db  0.  R.  Co. 
▼.  WigJiPman,  29  Gratt.  481,  26  Am.  Rep.  884; 
Peona,  P.  db  J.  R.  Co.  y.  Reynolds,  88  111.  418, 
"21  Am.  Ry.  Rep  824;  Stevens  y,  European  db 
N.  A.R.  Co.ei^  Me.  74;  Denver,  S.  P.  db  P.  R. 
Co,  y.  Woodward,  4  Colo.  1;  Litile  Rock  db 
Ft.  S,  R.  Co.  V.  Miles,  supra. 

8o  also  negligence  will  be  presumed  from  a 
-flta^ecoach  having  broken  down. 

Black,  Proof  &  Plead inirs  in  Accident  Cases, 
pp.  17. 18;  CJiristie  v.  Origgs,  2  Campb.  79. 

So  where  the  axle  of  a  car  broke. 

Alden  v.  New  York  Cent.  R,  Co.  26  N.  Y.  102, 
-82  Am.  Dec.  401. 

So  also  from  a  carriage  having  upset,  from 
which  injury  resulted  to  a  passenger. 

JtUokes  y.  SaUonstaU,  38  U.  8.  18  Pet  181, 10 
L.  ed.  115;  WaU  y,  Liveza/y,  6  Colo.  465;  State 
▼.  a&rien.  83  N.  J.  L.  169. 

Showing  good  order  of  the  track  generally 
is  not  sufficient  to  disprove  negligence  where 
•car  leaves  the  track. 

Sej^ioU  y.  New  York,  L,  B.  db  W.  R,  Co.  95 
N.  Y.  662,  47  Am.  Rep.  75;  Pittsburgh,  C.  db 
St.  X.  R,  Co.  y.  WiUiams,  74  Ind.  462. 

The  general  condition  does  not  explain  away 
the  presumption  of  negligence. 
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See  Texas  db  St.  L,  R.  Co.  v.  Suggs,  62  Tex. 
826;  Pittsburgh,  0.  db  St.  L.  R,  Co.  v.  Wit- 
liams  and  BeyhoU  v.  New  York,  L.  E,  dt  W,  R, 
Co,  supra. 

All  that  is  necessary  for  plaintiff  to  make 
out  a  prima  facie  case  against  defendant  is  to 
prove  that  an  injury  resulted  to  one  of  defend- 
ant's passengers  while  in  transit  in  consequence 
of  one  of  its  cars  in  which  the  plaintiff  was 
ridinir  leaving  the  track. 

lUinois  Cent.  R,  Co,  v.  PhiUipps,  49  Bl.  284; 
ToUdo,  W.dbW.B  Co.  v.  Mo(rre,  77  111.  217. 

And  so  getting  off  the  track,  when  no  inter- 
ference or  obstruction  from  outside  parties  it 
shown,  is  prima  facie  evidence  of  negligence. 

2  Rorer,  Railroads,  pp.  1066,  1085;  F^tal  v. 
Middlesex  R.  Co.  109  Mass.  898,  12  Am.  Rep. 
720;  Stevens  v.  European  dt  N.  A.  R.  Co.  66 
Me.  74,  19  Am.  Ry.  Rep.  48;  PeaHa,  P.  db  J. 
R.  Co.  y.  Reynolds,  88  Bl.  418;  George  y,  St. 
fxmis,  L  M.dbS.R,  Co.  84  Ark.  618, 1  Am. 
&  Eng.  R.  R.  Cas.  294 

The  obligations  and  duties  of  railroad  com- 
panies as  common  carriers  of  persons  bind 
them  to  the  observance  of  the  highest  degree 
of  diligence  and  care  in  behalf  of  the  safety  of 
the  persons  of  those  traveling  as  passengers 
upon  their  trains. 

2  Rorer,  Railroads,  p.  1088;  Taylor  y.  Grand 
Trunk  R.  O?.  48  N.  H.  804,  2  Am.  Rep.  229; 
Philadelphia  db  R.  R  Co,  v.  Derby,  55  U.  S.  14 
How.  486,  14  L.  ed.  509;  Fuller  y.  Naugatuck 
R.  Co.  21  Conn.  557;  McElroyy,  Nasliua  db  L, 
R.  Corp.  4  Cush.  400;  Wheaton  y.  North  Beach 
A  M.  R.  Co.  86  Cal.  590;  Meier  v.  Pennsylvania 
R.  Co.  64  Pa.  225, 8  Am.  Rep.  581;  Union  Pac. 
R.  Co.  V.  Hand,  7  Ean.  880;  Jeffersonville  R. 
Co.  V.  Bendricks,  26  Ind.  228;  Toledo,  W.  db  W. 
R.  Co.  V.  Apperson,  49  Bl.  480;  Virginia  Cent. 
R.  Co.  y.  Sanger,  16  Gratt:  280;  Baltimore  db 
0.  R.  Co.  V.  Wightman,  29  Gratt.  481,  26  Am. 
Rep.  384,  17  Am.  Ry.  Rep.  851:  Hardy  y. 
North  Carolina  Cent.  R.  Co.  74  N.  C.  734,  18 
Am.  Ry.  Rep.  121. 

This  same  degree  of  care  is  required  in  re- 
gard to  the  suitableness  of  the  means  used  for 
transportation  and  as  to  the  fitness  of  the  em- 
ployes and  persons  operating  and  controlling 
the  same 

Pittsburgh,  Ft,  W.dbC.R  Co.  v.  GiUiland, 
56  Pa.  445;  Meier  y.  Pennsylvania  R.  Co. 
supra. 

For  injuries  occasioned  by  negligence,  street 
railway  companies  are  liable,  as  others  are, 
upon  common-law  principles,  and  no  more  so. 

2  Rorer,  Railroads,  p.  1434;  Lonisville  db  P. 
R.  Co.  V.  Smith,  2  Duv.  556;  Reading  City  Pass. 
R  Co.  V.  Eckert  (Pa.)  March  15,  1886. 

Messrs.  Webetert  Rose  A  Fieherdiekf 
for  defendant  in  error: 

Instructions  given  to  a  Jury  must  be  con- 
strued together,  and  if,  when  considered  as  a 
whole,  they  properly  state  the  law,  it  is  suffi- 
cient. 

Those  given  of  the  court's  own  motion  and 
those  given  at  defendant's  request  should,  un- 
der the  established  rules  of  this  court,  be  con- 
sidered together.  If  the  former  are  correct  and 
the  latter  not  inconsistent  therewith,  the  ver- 
dict will  be  allowed  to  stand. 

Gray  v.  Farmer,  19  Neb.  '71;  Siotix  City  db 
P.  R.  Co.  V.  Finlayson,  16  Neb.  578,  49  Am. 
Rep.  724. 
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Nebraska  Sufsbmb  Court. 


Mat, 


That  the  defendant  was  not  an  insurer  is 
correct 

2  Am.  &  Eng.  Encyclop.  Law,  pp.  745.  746, 
and  cases  cited;  Meier  v.  Pennsylvania  E.  Co. 
64  Pa.  225,  8  Am.  Rep.  581. 

The  instruction  states  the  correct  rule  as  to 
liability  on  account  of  the  use  of  defective  ma- 
chinery. 

2  Aro.  &  En^.  Encyclop.  Law,  p.  758,  and 
cases  cited;  Robinson  v.  New  York  Cent.  <fc  K 
R,  R.  Co.  9  Fed.  Rep.  877;  Smith  v.  Chicago, 
M.  d  8t.  R  R,  Co.  ASb  Wis.  520;  Whart.  Neg. 
§  218;  Chicago,  B.  A  Q.  R,  Co.  v.  Stumps,  55 
111.  867. 

Camera  of  passengers  are  liable  only  for 
negligence. 

Heaele  v.  Indianapolis,  B.  db  W,  R,  Co.  76 
Rl.  501. 

Ragman*  C,  filed  the  following  opinion: 
Thomas  Spell  man  brought  suit  in  the  dis- 
trict court  of  Lancaster  county.  Neb.,  against 
the  Lincoln  Rapid  Transit  Company,  alleging 
that  it  was  a  corporation  owning  and  operating 
a  street  railroad  in  the  city  of  Lincoln,  and 
that  on  the  28d  of  May,  1890,  while  he.  Spell- 
man,  was  a  passenger  upon  one  of  the  transit 
company's  cars,  the  defendant,  its  agents,  and 
servants  so  negligently  and  carelessly  used, 
managed,  and  controlled  the  said  car  and  en- 
gine by  which  it  was  drawn,  and  so  negligently 
and  carelessly  managed,  used,  looked  after,  anil 
repaired  said  road,  and  the  tracks  and  switches 
connected  therewith,  that  the  car  in  which  the 
plaintiff  was  carried  and  the  engine  drawing 
the  same  were  allowed  to  run  off  the  track; 
that,  in  consequence  of  the  car  running  off  the 
track,  plaintiff  was  thrown  with  great  force 
and  violence  against  the  seat,  and  the  railing 
thereof  in  front  of  him,  and  then  back  on  the 
seat  and  edges  thereof  behind  him,  and  was 
thereby  permanently  injured,  and  that  the 
plaintiff  was  careful,  and  did  not  contribute  to 
the  injury  in  any  degree  whatever;  and  prayed 
for  damages  against  the  transit  company.  The 
answer  of  the  defendant  denied  all  negligence 
of  itself  or  servants;  admitted  that  the  car  was 
derailed,  as  claimed  by  the  plaintiff;  denied 
that  the  plaintiff's  injuries  were  permanent; 
and  alleged  that  the  plaintiff  was  suffering 
from  a  rupture  of  old  and  long  standing.  To 
this  there  was  a  reply,  consisting  of  a  general 
denial,  by  the  plaintiff.  There  was  a  trial  to 
a  juiT,  and  a  verdict  for  the  transit  company, 
and  Spell  man  brings  the  case  here  on  error. 
On  the  trial  it  was  admitted  that  the  transit 
company  was  a  corporation,  and  engaged  in 
the  carrying  of  passengers  for  hire.  There 
was  no  pleading  or  proof  that  Spellman  was 
guilty  of  any  contributory  negligence  what- 
ever. The  motive  power  of  the  cars  was  a 
dummy  steam  engine.  The  evidence  in  the 
record  does  not  afford  any  precise  explanation 
for  the  cause  of  the  car^s  leaving  the  track. 
The  trial  judge,  at  the  request  of  the  transit 
company,  gave  the  jury  the  following  instruc- 
tion: **  While  it  is  the  duty  of  the  defendant, 
as  a  carrier  of  passengers,  to  exercise  proper 
care  for  their  safety,  yet  the  defendant  is  not 
an  insurer  of  the  safety  of  its  passengers,  and 
not  liable  to  them  for  injuries  resulting  from 
such  defects  in  its  means  of  transportation  as 
could  not  have  been  guarded  against  by  the 
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exercise  of  care  on  its  part,  and  which  are  not 
due  in  any  way  to  negligence  on  its  part." 
'*The  test  of  negligence  in  such  cases  is  whether 
the  defect  ought  to  have  been  observed  prac- 
tically, and  by  the  use  of  ordinary  and  reason- 
able care." 

The  giving  of  this  instruction  is  here  assigned 
for  error,  it  will  be  observed  that  the  test 
submitted  by  the  learned  judge  to  the  jury  was 
whether  the  transit  company  used  ordinary  and 
reasonable  care.  The  defendant  in  error  was 
a  common  carrier  of  passengers  for  hire,  and 
the  question  to  be  determined  in  passin?  upon- 
the  correctness  of  this  instruction  is,  Wnat  de- 
gree of  care  is  due  from  a  common  carrier  of 
passengers  to  its  passengers?  In  Rorer  on 
Railroads,  (vol.  2,  p.  1484,)  it  is  said:  "For 
injuries  occasioned  by  negligence,  street  rail- 
ways are  liable,  as  others  are,  upon  common- 
law  principles,  and  no  more  so."  And  on  page 
1486,  the  same  authority  says:  *'The  company 
is  bound  to  the  highest  degree  of  care  and  ut- 
most diligence  to  prevent  their  [passengers'! 
injury."  To  the  same  effect,  see  Shearm.  A 
Redf.  Neg.  §  226.  In  Smith  v.  St.  Paul  Citu 
R,  Co.,  82  Minn.  1,  50  Am.  Rep.  550,  the  court 
says:  "Street-railway  companies,  as  carriers 
of  passengers  for  hire,  are  bound  to  exercise 
the  highest  degree  of  care  and  diligence  con- 
sistent with  the  nature  of  their  undertaking, 
and  are  responsible  for  the  slightest  negli- 
gence." In  Sales  v.  Westeim  Stage  Co. ,  4  Iowa, 
647,  the  rule  is  thus  laid  down:  "Carriers  of 
passengers  for  hire  are  bound  to  exercise  the 
utmost  skill  and  prudence  in  conveying  their 
passengers,  and  are  responsible  for  the  slightest 
negligence  or  want  of  skill  in  either  themselves 
or  their  servants."  See  also  Bonce  v.  Dubvqus 
Street  R.  Co. ,  58  Iowa,  278,  86  Am.  Rep.  221. 
In  Dervfort  v.  Loomer,  21  Conn.  245,  the  su- 
preme court  of  that  state  laid  down  the  rule 
thus:  "In  the  case  of  common  carriers  of 
passengers,  the  highest  degree  of  care  which  a 
reasonable  man  would  use  is  required  by  law." 
This  is  also  the  doctrine  of  the  supreme  court 
of  California.  See  Wheaton  v.  North  Beach 
d  M,  R,  Co.,  86  Cal.  590,  where  it  is  said: 
•Tassenger  carriers  by  their  contract  bind 
themselves  to  carry  safely  those  whom  they 
take  into  their  coaches  or  cars,  as  far  as  human 
foresij^ht  will  go;  that  is,  for  the  utmost  care 
and  diligence  of  very  cautious  persons."  This 
is  also  the  rule  in  New  York.  See  Maverick  v. 
Eighth  Ave,  R,  Co.,  86  N.  Y.  878.  where  it  is 
said:  "Passenger  carriers  bind  themselves  ta 
carry  safely  those  whom  they  take  into  their 
coaches,  to  the  utmost  care  and  diligence  of 
very  cautious  persons."  See  also  CarroU  v. 
Statm  Idand  R.  Co.  58  N.  Y.  126.  This  is 
also  the  doctrine  of  the  supreme  court  of  Col- 
orado. See  Denver,  S.  P.  db  P.  R.  Co.  v.  Wood- 
ward, 4  Colo.  1.  This  is  the  doctrine  of  the 
Supreme  Court  of  the  Un ited  States .  In  PhilO' 
delphia  db  R.  R.  Co.  v.  Derby,  55  U.  8. 14  How. 
485,  14  L.  ed.  509,  it  is  said:  **When  carrier* 
undertake  to  convey  persons  by  the  powerful 
but  dangerous  a^ncy  of  steam,  public  policy 
and  safety  require  that  they  be  held  to  the 

Greatest  possitne  care  and  diligence."  Thia 
octrioe  is  reaffirmed  by  the  same  court  in  The 
New  World  v.  King,  57  U.  S.  16  How.  469,  14 
L.  ed.  1019.  See  these  cases  cited  and  ap- 
proved in  Indianapolis  db8t.L.R,  Co.  v.  Uorst, 
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08  U.  S.  291,  28  L.  ed.  89S,  where  the  court 
sajB  ID  reviewing  the  cases  cited  above:  "We 
desire  to  reaflSrm  the  doctrine,  not  only  as  rest- 
log  on  public  policy,  but  on  sound  principles 
of  law.*'  They  also  cite  Hew  York  Cent.  R. 
O.  V.  LoekvDood,  84  U.  S.  17  Wall.  857,  21  L. 
ed.  627,  and  quote  and  affirm  that  case  as  say- 
iD|r:  "The  highest  degree  of  carefulness  and 
diligeQce  is  expressly  exacted."  Continuing, 
the  court  says:  * *The  standard  of  duty  should 
be  according  to  the  consequences  that  may 
ensue  from  carelessness.  The  rule  of  law  has 
its  foundation  deep  in  public  policy.  It  is 
approved  by  experience,  and  sanctioned  by 
the  plainest  principles  of  reason  and  Justice. 
It  is  of  great  importance  that  courts  of  justice 
should  not  relax  it.  The  terms  in  question  do 
not  mean  all  the  care  and  diligence  the  human 
mind  can  conceive  of,  nor  such  as  will  render 
the  transportation  fi-ee  from  any  possible  peril, 
nor  such  as  would  drive  the  carrier  from  his 
business;  but  it  does  empbaticaUy  require 
everything  necessary  to  the  security  of  the 
passenger,  and  reasonably  consistent  with  the 
business  of  the  carrier  and  the  means  of  con- 
vey ance  employed.*'  The  rule,  as  gathered 
from  the  fore^ing  authorities,  requires  that  a 
common  earner  of  passengers  shall  exercise 
more  than  ordinary  care;  it  requires  the  exer- 
cise of  extraordinary  care;  the  exercise  of  the 
utmost  skill,  diligence,  and  human  foresight. 
It  makes  the  carrier  liable  for  the  slightest 
negligence.  It  follows  from  the  foregoing  that 
the  giving  of  the  instruction  complained  of 
-waa  error. 

Spellman  also  assigns  as  error  the  giving  by 
the  court  below,  at  the  request  of  the  transit 
company,  instructions  Nos.  2  and  8.  They 
are  as  follows:  "(2)  If  the  jury  find  from  the 
evidence  that  the  defendant  constructed  and 
laid  its  track  in  a  proper  manner,  and  had  the 
aame  made  safe  and  in  good  condition  at  the 
place  of  the  accident  complained  of,  before  it 
was  put  into  use,  and  from  lime  to  time  since, 
at  reasonably  short  intervals,  had  the  same  in- 
spected and  repaired  by  competent  track  men, 
especially  employed  for  that  purpose,  and  that 
the  car  upon  which  the  plaintiff  was  riding  at 
the  time  of  the  accident  was  derailed  without 
any  fault  or  neglect  of  the  person  or  persons 
in  charge  thereof  for  defendant,  and  the  same 
is  not  shown  to  have  been  caused  b^  any  defect 
in  said  road  or  car,  then  the  plaintiff  could  not 
recover  for  any  injuries  caused  thereby,  and 
the  jury  should  find  for  the  defendant  (8) 
Unless  the  jury  find  that  the  cause  of  the  acci- 
dent was  some  definite  and  proven  defect  of 
defendant's  road,  engines,  or  cars,  or  negligence 
on  the  part  of  defendant's  employ^  in  operat- 
ing the  same,  and  could  have  been  avoided  by 
the  exercise  of  proper  care  in  inspection  and 
repair  and  operation,  then  the  jury  will  find 
for  the  defendant.  The  mere  fact  that  the 
defendant's  car  left  the  track,  and  that  the 
plaintiff  thereby  sustained  injury,  is  not  suffi- 
cient to  sustain  a  verdict  for  the  plaintiff.  To 
find  a  verdict  for  the  plaintiff,  the  jury  must 
find  that  the  defendant  was  in  some  way  ncg- 
]i|;ent  in  the  care  of  its  track  or  the  running 
of  its  train,  and  the  accident  was  caused  by 
such  negligence."  We  shall  consider  these 
two  instructions  together.  The  court,  in  effect, 
told  the  jury  by  these  instructions  that,  though 
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Si)ellman  might  have  been  injured  by  the  de- 
railing of  the  car,  that  fact  did  not  raise  a 
presumption  of  negligence  against  the  transit 
company;  and,  further,  it  put  the  burden  on 
Spellman  of  proving  the  particular  cause  of 
the  derailment  of  the  car.  In  2  Rorer  on  Rail- 
roads, p.  1484.  it  is  said:  "In  actions  against 
.  .  .  [street  railways]  for  personal  injuries* 
caused  by  the  cars  leaving  the  track,  the  bur- 
den of  proof  is  on  the  company  to  show  thai 
there  was  no  fault  or  want  of  care  on  its  part."^ 
See  the  same  doctrine  in  Patterson  on  Railway 
Accident  Law,  g  439.  The  Supreme  Court  of 
the  United  States  in  Slokes  v.  Salionstall,  88  U. 
S.  18  Pet.  181,  10  L.  ed.  116,  decided:  **In  an 
action  against  the  owner  of  a  stage  coach  used 
for  carrying  passengers,  for  an  injury  sustained 
by  one  of  the  passengers  by  the  upsetting  of 
the  coach,  the  owner  is  not  liable,  unless  the 
injury  of  which  the  plaintiff  complains  waa 
occasioned  by  the  negligence  or  want  of  prop- 
er skill  or  care  in  the  driver  of  the  carriage. 
.  .  .  The  fact  that  the  carriage  was  upset 
.  .  .  is  prima  facie  evidence  that  there  was 
carelessness  or  negligence,  or  want  of  skill  on 
the  part  of  the  driver;  and  throws  upon  the 
defendant  the  burden  of  proving  that  the  acci- 
dent was  not  occasioned  by  the  driver's  fault. "^ 
This  case  was  affirmed  by  the  same  court  in 
Kew  Jersey  R,  d  Tranep.  Go,  v.  Pollard,  89  U. 
S.  22  Wall.  841,  22  L.  ed.  877.  In  Cleveland^ 
G.  0.  dbl  R,  Co.  V.  Walratf^,  88  Ohio  St.  481. 
the  supreme  court  of  Ohio  thus  announces  the 
rule:  "On  proof  of  injury  sustained  by  a 
passenger  on  a  railroad  train  by  the  falling  of 
a  berth  in  a  sleeping  car,  and  that  the  passenger 
was  without  fault,  a  presumption  arises,  in  the 
absence  of  other  proof,  that  the  railroad  com- 
pany is  liable;"  citing  and  affirming  Iron  R, 
Co.  V.  Mowery,  86  Ohio  St.  418,  88  Am.  Repv 
697.  The  supreme  court  of  Colorado,  in  Detk- 
f)er,  8,  P.  <&  P.  i?.  Co,  v.  Woodward,  4  Colo.  1, 
adopted  the  rule  in  this  language:  "If  a  pas- 
senger is  killed  in  consequence  of  the  over- 
turning of  a  car,  a  presumption  arises  that  the 
casualty  was  the  result  of  negligence,  but  such 
presumption  may  be  rebutted."  The  supreme 
court  of  Minnesota,  in  Smith  v.  St.  Paul  City 
72.  0?.,  82  Minn.  1, 60  Am.  Rep.  650,  formulates 
the  rule  as  follows:  *' Where  an  injury  occurs 
to  a  passenger  through  a  defect  in  the  con- 
struction or  working  or  management  of  the 
vehicle,  or  anything  pertaining  to  the  service 
which  the  carrier  ought  to  control,  a  presump- 
tion of  negligence  arises  from  the  happening 
of  the  accident,  and  upon  such  proof  the  bur- 
den will  devolve  upon  the  defendant  to  exon- 
erate himself  by  showing  the  existence  of  causes 
beyond  his  control,  unless  evidence  thereof 
appears  as  part  of  the  plaintiff's  own  case."  In 
the  course  of  the  opinion  the  learned  Judge  who 
delivered  it  said:  "The  severe  rule  which 
enjoins  upon  the  carrier  such  extraordinary 
care  and  diligence  is  intended,  for  reasons  of 
public  polic;^,  to  secure  the  safe  carriage  of 
passengers,  in  so  far  as  human  skill  and 
foresight  can  effect  sudl  result.  From  the 
application  of  this  strict  rule  to  carriers,  it 
naturally  follows  that  where  an  injury  oc- 
curs to  a  passenger  through  a  defect  in  the 
construction  or  working?  or  management  of 
the  vehicle,  or  anything  pertaining  to  the 
service  which  the  carrier  ought  to  control,  a 
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presumption  of  negligence  arises.  The  rule 
IB  therefore  frequently  stated,  in  general 
terms,  that  negligence  on  the  part  of  the  car- 
rier may  be  presumed  from  the  mere  happen- 
ing of  the  accident.  The  reason  of  the  rule 
seems  to  be  that  from  the  very  nature  of 
things  the  means  of  proving  the  specific  facts 
are  more  in  the  power  of  the  carrier.  The 
latter  owning  the  property  and  controlling 
the  agencies,  is  presumed  to  have  peculiarly 
within  his  own  knowledge  the  cause  of  the 
accident,  which  he  mi^ht  be  interested  to 
withhold,  and  might  himself  be  unable  to 
prove. "  Such  is  me  doctrine  of  the  supreme 
•court  of  Illinois  as  expressed  by  that  court 
in  Peoria^  P,  <fc  J,  E.  Co,  v.  Reynolds,  88 
111.  418,  where  it  is  said:  ''Where  a  rail- 
way car  is  thrown  from  the  track,  whereby 
a  passenger  for  hire  is  injured,  the  presump- 
tion is  that  the  accident  resulted  either  from 
the  fact  Uiat  the  track  was  out  of  order,  or 
the  train  badly  managed,  or  both  combined, 
and  the  burden  is  on  the  company  to  show  it 
was  not  ncRli^ent  in  any  respect.**  This  is 
«1bo  the  rule  m  Indiana.  See  Pitttburg,  (7. 
db  St,  L.  E.  Co.  V.  Williams,  74  Ind.  463. 
it  is  also  the  rule  in  New  York.  See  Seybolt 
T.  Nev>  York,  L.  E.  A  W,  B.  Co.  95  N.  Y. 
562,  47  Am.  Rep.  75.  In  Feital  ▼.  MiddUsex 
R.  Co.,  109  Mass.  898«  12  Am.  Rep.  720,  the 
action  was  against  a  street-railway  company 
for  injuries  resulting  to  plaintiff  from  an 
•accident  that  happen^l  while  she  was  travel- 
ing on  one  of  the  defendant's  cars.  The 
plaintiff,  to  prove  her  case  against  the  street- 
•car  company,  called  the  conductor  and  the 
•driver  of  the  car  as  witnesses,  and  they  tes- 
tified that  the  car  ran  off  the  track,  one  wheel 
inside  and  one  outside  the  tract ;  that  they, 
with  others,  left  the  car  in  question ;  that 
there  was  no  defect  in  the  car,  the  wheels,  or 
the  track ;  that  the  car  was  going  about  five 
miles  an  hour ;  that  when  they  lifted  the  fore 
wheels  on  the  track  everything  was  right, 
and  the  car  went  on ;  that  the  cars  went  over 
this  place  just  before  and  just  afterwards 
without  trouble  and  they  did  not  know  what 
made  the  car  run  off.  At  the  close  of  plain- 
tiff's case,  defendant  requested  a  ruling  that 
the  plaintiff  could  not  recover,  because  she 
had  failed  to  show  negligence  on  the  part  of 
the  street  railway  company.  This  motion 
was  overruled.  The  ran  way  company  then 
introduced  evidence  that  the  road  where  the 
accident  occurred  had  been  gone  over  by 
their  superintendent  the  day  before  the  ac- 
cident, and  that  there  was  no  defect  in  it ; 
that  the  day  after  the  accident  he  saw  the 
place  where  it  occurred,  and  that  there  was 
nothing  the  matter  with  the  road  then,  and 
had  not  been  since.  The  railway  company 
then  requested  the  court  to  instruct  the  jury 
as  follows:  **The  plaintiff  received  her  ac- 
•cident  from  the  fact  of  the  car's  running  off 
the  track  while  traveling  at  a  moderate  rate. 
There  is  no  evidence  that  the  car  was  out  of 
■order.  It  is  not  claimed  that  the  driver  did 
anything  wrong,  or  that  the  rails  were  before 
-or  then  or  afterwards  out  of  order.  .  .  . 
Under  these  circumstances,  the  plaintiff  can- 
not recover.    That  there  was  no  evidence  of 
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any  negligence  on  the  part  of  the  railroad 
company ;  that  the  burden  of  proof  is  upon 
the  plaintiff  to  show  how  the  accident  hap- 
pened, and  what  was  the  particular  negli- 
gence that  caused  the  same ;  and  Uiat,  unless 
Uie  plaintiffs  had  done  so,  they  could  not 
recover."  The  trial  court  refused  to  so  in- 
struct, and  this  refusal  was  assigned  as  er- 
ror. On  appeal  to  the  supreme  court,  it  said : 
^On  the  trial  of  an  action  against  a  street- 
railway  corporation  for  injuring  a  passenger, 
proof  that  the  injury  was  caus^  by  a  car's 
running  off  the  track  at  a  place  where  the 
track  and  the  car  were  under  the  exclu- 
sive control  of  the  defendants  is  sufficient  to 
cliarge  them  with  negligence,  in  the  absence 
of  any  evidence  that  the  accident  happened 
without  their  fault."  In  the  light  of  the 
foregoing  authorities,  the  court  erred  in  giv- 
ing the  instructions  complained  of. 

In  our  review  of  this  case  we  have  not  been 
unmindful  of  the  suggestion  of  the  counsel 
for  defendant  in  error  that  the  trial  court 
cured  instruction  No.  8  complained  of  by  in- 
structing the  jurv,  of  his  own  motion :  ''A 
train  of  cars  similar  to  that  operated  by  the 
defendant  is  presumed  to  stay  upon  the  track, 
and  if  such  train  should,  for  any  reason,  leave 
the  track,  the  presumption  is  that  it  left  the 
track  through  some  fault  of  the  defendants.* 
It  is  not  necessary  to  determine  now  whether 
this  instruction  conflicted  with  the  ones  com- 
plained of,  nor  whether  one  cured  the  other. 
The  greatest  difficulty  with  the  instruction 
complained  of  lies  in  this :  **  Unless  the  jury 
find  that  the  cause  of  the  accident  was  some 
definite  and  proven  defect  of  defendant's  road, 
engine,  or  cars,  or  negligence  on  the  part  of 
the  defendant's  employ^  in  operating  the 
same,  and  could  have  been  avoided  by  the 
exercise  of  proper  care  in  inspection,  repair- 
ing, and  operation,  then  the  jury  will  find 
for  the  defendant. "  Here  the  jury  were  told, 
in  effect,  that  the  burden  was  on  the  plaintiil 
below  to  prove  the  cause  of  the  derailment. 
This  is  not  the  rule.  There  is  no  claim  by 
any  one,  nor  is  there  a  word  of  evidence,  that 
Spellman  was  guilty  of  any  negligence  what- 
ever. The  transit  companv  was  a  common 
carrier  of  ^assen^ers.  Spellman  was  a  pas- 
senger on  its  tram.  The  car  on  which  he 
was  ridinff  was  derailed.  He  alleged  he  was 
injured  thereby,  and  there  was  evidence  to 
support  the  allegation.  He  alleged  that  the 
derailment  of  the  car  was  through  the  car- 
rier's negligence.  The  law  by  presumption 
supplied  that  proof  for  him.  This  was 
enough.  The  burden  was  then  on  the  carrier 
to  rebut  this  presumption  of  negligence  by 
showing  that  it  was  produced  by  causes 
wholly  beyond  its  control,  and  that  it  had 
not  been  guilty  of  the  slightest  neglierence 
contributing  thereto,  and  that,  by  the  exer- 
cise of  the  utmost  human  care,  diligence,  and 
foresight,  the  casualty  could  not  have  been 
prevented. 

Tli^  judgment  of  the  District  Court  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  the  court  below  to  grant  the  plaintiff  in 
error  a  new  trial. 

The  other  Commissioners  concur. 
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George  G.    SILL,  Appt, 

V. 

William  8.   WHITE. 

(6S1  GoDD.  480.) 

1«  A  tenancy  by  the  eortesy  is  not  de- 
flaated  by  a  will  f^vin^  the  hosbaad  of 
the  testatrix  a  life  estate  in  the  prem- 
ises* with  the  privileffe  of  using  bo  much  of  the 
estate  as  may  be  Deceesary  to  his  support^  at 
least  where  he  has  not  indicated  a  purpoee  to 
claim  under  the  will  although  he  has  acted  as 
executor,  and  as  such  has  settled  the  estate. 

8*  The  rl|pht  of  a  person  having  an  in- 
terest in  land  for  life  to  sell  so  much  as  may 
be  necessary  for  the  satisf action  of  his  personal 
wants  is  not  an  interest  which  can  be  reached  by 
his  oreditois. 

{Carpenter^  J.,  diawntMj 

(December  10,  IHISL) 

APPEAL  by  plaintiff  from  a  jndgment  of 
the  Superior  Court  for  Hartfordf  County 
in  favor  of  defendant  in  an  action  brought  to 
foreclose  a  judgment  lien.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  George  G.  Sill*  appellant  in  propria 
penoTut: 

Where  an  estate  for  life  is  devised  with 
power  in  the  devisee  to  dispose  of  it  at  his  own 
discretion  and  for  his  own  use  he  takes  a  fee. 

JItiU  V.  Culver,  84  Conn.  408;  Leu>i»  ▼.  Pal^ 
mer,  46  Conn.  454;  McKenssie^s  App,  41  Conn. 
e07,  19  Am.  Rep.  525. 

At  common' law  the  interest  of  a  tenant  l^ 
<nirte8y  was  liable  to  attachment 

Jokiuon  V.  Chapman,  85  Conn.  550. 

The  rights  of  creditors  at  common  law  are 
not  to  be  taken  away  by  implication  or  jadi- 
dal  construction. 

All  statutes  in  derogation  of  the  common 
law  are  to  be  strictly  construed. 

Endlicb,  Interpretation  of  Statutes.  §  137. 

Mr,  Timothy  E.  Steele,  for  appellee: 

By  common  law  the  defendant  was  vested 
with  an  estate  for  life  in  the  real  estate  ac- 
quired by  his  wife  in  1879,  as  tenant  by  curtesy, 
his  title  being  consummated  by  the  death  of 
title  wife. 

1  Swift,  Dig.  pp.  26,  84;  FiUtgerald  v.  Bren- 
nan,  57  Ck>nn.  611. 

The  Married  Woman's  Act  of  1 877  abolished 
estates  by  curtesy  as  to  all  subsequent  mar- 
ria^res,  but  did  not  apply  to  prior  marriages. 

Oen.  Stat  g  628;  Todd  v.  OviaU,  58  Conn. 
174. 

The  estate  of  the  wife  in  the  real  estate  was 


a  remainder  after  the  termination  of  her  bus* 
band's  estate  for  life  as  tenant  by  the  curtesy. 
By  operation  of  law,  his  estate  as  tenant  by 
the  curtesy  initiate  began  at  the  delivery  of 
the  de€d  to  his  wife  and  by  her  death  his  title 
was  consummated  as  tenant  by  the  curtesy, 
and  the  will  so  far  as  it  attempted  to  convey 
the  use  of  the  real  estate  was  nugatory.  The 
testatrix  having  no  interest  in  the  use  of  the 
real  estate  ooula  devise  none. 

Bchouler,  Willfl,  p.  56,  %  56;  Vreeland  ▼. 
Byno,  26  N.  J.  Eq.  160;  Fitch  ▼.  Brain&rd,  3 
Day,  168. 

The  conditional  power  of  sale  does  not  oper- 
ate to  enlarge  an  express  life  estate  to  a  fee. 

Clover  V.  StilUon,  56  Conn.  816;  Peckham 
▼.  Lego,  7  L.  R.  A.  419.  57  Conn.  653;  EnU  v. 
HoUoway,  58  Conn.  210;  Lewi*  v.  Pdlmer,  46 
Conn.  453. 

As  the  largest  estate,  which  the  will  if 
operative  would  vest  in  the  defendant,  was  ja 
life  estate,  and  as  he  was  already  by  operation 
of  law  vested  with  a  life  estate  as  tenant  by 
the  curtesy,  he  took  no  estate  whatever  in  the 
land  of  h»  wife  by  will,  and  his  only  estate 
therein  is  his  curtesy. 

No  interest  in  real  or  personal  estate,  owned 
by  a  man  in  right  of  his  wife,  shall  be  taken 
by  attachment  or  execution  against  him,  dur- 
ing the  life  of  the  wife,  or  any  child  that  is 
the  issue  of  their  marriage. ' 

Rev.  Stat.  1866,  p.  802.  §  11;  Johnson  ▼. 
Chapman,  85  Conn.  550;  Jackson  v.  Hubbard^ 
86  Conn.  10. 

Prentieet  /.,  delivered  the  opinion  of  the 
court: 

The  defendant,  William  8.  White,  and  his 
late  wife,  Mary  E.  White,  were  married  in 

1888,  and  lived  together  as  husband  and  wife 
until  May  9,  1890,  when  Mrs.  White  died, 
leaving  her  husband  surviving.  As  the  issue 
of  this  marriage,  several  children  were  born. 
Some  of  these  children  are  now  living.  In 
1879  Mrs.  White  purchased,  in  her  own  name, 
certain  real  estate,  which  she  continued  to 
own,  and  upon  which  she,  with  the  defendant 
and  their  children,  thereafter  resided  until  her 
death.    Mrs.  White  left  a  will,  executed  in 

1889,  which  was  duly  probated.  The  defend- 
ant was  executor  thereof  and  settled  the  estate. 
By  the  first  paragraph  of  her  will,  Mrs.  White 
provided  for  the  payment  of  her  debts  and 
funeral  charges*  In  the  second  she  made  a 
bequest  to  her  daughter  of  a  few  articles  of  her 
personal  effects.  The  third  and  fourth  para- 
graphs are  as  follows:  '*8d.  I  give  and  be- 
queath the  use,  income,  and  improvement  of  all 
the  rest  and  residue  of  my  estate,  both  real  and 


NonHL—Wfaile  the  denial  of  the  claims  of  credi- 
tors as  to  an  interest  owned  by  a  husband  in  riffht 
•of  his  wife  during  the  life  of  the  wife  or  of  any  is- 
«iie  of  tiie  marriage  rests  upon  the  express  pro- 
visiODSof  the  Cionneoticut  statute,  the  farther  de- 
cision that  a  right  to  sell  property  for  one^s  own 
rapport  Is  not  such  an  interest  in  it  as  can  be 
teaohed  by  creditors,  is  not  only  a  novel  decision 
bat  one  that  might  be  applicable  to  oases  which  do 
not  arise  under  that  statute. 

^  L.  R.  A.  21 


In  states  where  life  estates  including  estates  by 
curtesy  are  subject  to  claims  of  creditors,  the  de- 
cision can  be  applicable  only  where  the  power  to 
sell  is  not  Joined  with  a  life  estate  in  the  same  per- 
son; but  it  would  seem  that  such  a  power  might  be 
created  without  such  union  and  become  to  some 
extent  a  substitute  for  a  spendthrift  trust. 
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personal,  of  which  I  die  seised  and  possessed, 
to  my  husband,  William  9.  White,  to  be  held 
by  him  during  his  life,  with  the  privileee  of 
using  so  much  of  m  j  said  estate  as  is  necessary 
to  secure  to  him  a  good  and  comfortable  support. 
4th.  At  the  decease  of  mv  said  husband,  if  he 
survives  me,  or  at  my  decease,  if  I  survive 
him,  I  give  and  devise  all  my  said  property 
then  remaining  as  follows,  to  wit:  My  said 
property  shall  be  divided  into  nine  equal  pans, 
five  of  which  I  give  to  my  daughter  Isabelle, 
two  parts  to  my  son  Charles  A.  White,  one 

rxt  to  Leverett  H.  White,  and  the  other  part 
give  to  Sarah  E.  White,  widow  of  my  de- 
ceased son,  Frederick  W.  While,  to  be  held  by 
them  and  their  heirs  forever."  Mrs.  White's 
estate  consisted  of  the  aforesaid  real  estate,  a 
deposit  of  $1,600  in  a  savings  bank,  and  her 
personal  effects.  On  October  19,  1890,  the 
plaintiff  recovered  a  Judgment  against  the  de- 
fendant, upon  his  indorsement  of  a  certain 
promissory  note,  for  the  sum  of  $6,800.89, 
which,  with  the  interest  thereon,  remains 
wholly  unpaid.  On  the  28th  of  October,  1890, 
the  plaintiff,  to  satisfy  said  Judgment,  filed  a 
lien  on  said  real  estate.  This  complaint  is 
brought  to  foreclose  the  lien.  The  question 
before  the  court  is  whether  the  defendant  has 
any  title  or  interest  in  said  premises  which  can 
be  taken  upon  the  foreclosure  proceedings. 

Mr.  White,  upon  his  wife's  decease,  became 
by  force  of  law  a  tenant  bv  the  curtesy  in  her 
real  estate.  By  right  of  this  tenancy  he  was 
entitled  to  the  use  for  his  life  of  all  her  lands. 
Mrs.  White's  will  purports  to  give  to  him  **  the 
use,  income,  and  improvement  of  all  the  rest, 
residue,  and  remainder  of  her  estate,"  including 
the  premises  in  controversy,  "to  be  held  by 
him  during  his  life."  She  then  eives  to  him 
the  privilege  of  using  so  much  of  her  estate  as 
should  be  necessary  to  secure  to  him  a  good 
and  comfortable  support.  Lastly,  she  devises 
the  remainder,  after  the  decease  of  her  hus- 
band, to  her  children  and  the  widow  of  her 
deceased  son.  Here  are  words  aptly  and  most 
emphatically  creating  a  life  estate  in  Mr. 
White,  a  conditional  power  coupled  with  it, 
and  a  gift  over  of  the  remainder.  That  there 
is  no  rule  of  law  which  converts  a  life  estate 
expressly  created  into  a  fee  absolute  or  quali- 
fied, or  into  any  other  form  of  estate  greater 
than  a  life  estate,  by  reason  of  there  being 
coupled  with  it  a  power  of  sale,  has  been 
repeatedly  declared  by  this  court.  Olover  v. 
StiUson,  56  Conn.  816;  Peckham  ▼.  Lego,  67 
Conn.  668,  7  L.  R.  A.  419;  Hull  ▼.  Holloway, 
68  Conn.  210.  See  also  Stvart  v.  Walker,  72 
Me.  145,  89  Am.  Bep.  811;  Weltih  v.  Woodbury, 
144  Mass.  642. 

The  intention  of  this  testator  to  create  a  life 
estate  merely  in  her  husband  is  manifest. 
There  is  nothing  in  the  terms  of  the  will  to  de- 
feat this  intention.  In  Peekham  v.  Lego,  evpra, 
the  precise  lan/niage  and  conditions  before  us 
were  considered,  and  it  was  held  that  a  life 
estate  only  was  created.  The  reasoning  of  the 
court  in  that  case,  and  in  the  cases  of  Olover 
V.  Siilleon  and  Hull  v.  Hdloway,  above  cited, 
wherein  less  apt  words  and  more  sweeping 
powers  were  held  not  to  create  a  greater  than 
a  life  estate,  need  not  be  here  repeated.  It 
is  dear  that  Mrs.  White's  will  contains  an 
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attempted  £ift  to  her  husband  of  a  lif^  estate^ 
and  of  a  liic  estate  only. 

Upon  this  aspect  of  the  case,  the  plaintiifa 
contention  is  that  the  effect  of  the  will,  under 
all  the  circumstances,  has  been  to  vest  in  the 
defendant  a  life  estate  thereunder,  in  the  place 
of  the  life  estate  which  would  otherwise  be  his. 
so  that  he  now  holds  under  the  will  and  not  a» 
a  tenant  by  the  curtesy.  The  argument  is  thai 
as  the  will  annexes  to  the  life  estate  a  privi- 
lege beneficial  to  the  defendant,  to  wit,  the 
power  to  use  for  his  needed  support,  and  as  he 
must  accept  the  devise  as  a  whole  and  not  in 
fractions,  he  must,  in  the  absence  of  proof  ta 
the  contrary,  be  presumed  to  have  accepted 
the  devise.  A  sufficient  answer  to  this  conten- 
tion appears  in  the  very  line  of  the  reasoning 
it  implies.  An  estate  by  the  curtesy,  as  we 
shall  haye  occasion  to  notice  later,  has  appur- 
tenant to  it  certain  beneficial  features  not  ap- 
purtenant to  an  ordinary  life  estate.  If  it  is  ta 
be  presumed  that  the  mere  beneficial  estate  i» 
accepted,  whence  arises  the  presumption  that 
tbe  life  estate,  under  the  will,  is  the  more  bene- 
ficial to  Mr.  Whiter  If  the  plaintiff's  conten- 
tion is  to  be  fruitful  of  the  desired  results.  It 
would  seem  difficult  to  regard  that  estate  the 
more  beneficial  of  which  alone  he  can  be  de- 
prived. If  we  give  this  line  of  reasoning  a 
closer  scrutiny,  we  observe  that  its  result  is  to 
deprive  a  husband  of  his  tenancy  by  the  curtesy 
without  any  act  whatsoever  on  bis  part. 
Seised  of  a  freehold  estate  before  the  wife'a 
decease,  and  entitled  to  his  life  use  the  moment 
death  ensues,  he  finds  himself  divested  by  a 
mere  act  of  the  wife,  aided  by  legal  presump- 
tion. Plainly,  what  the  law  casts  upon  the 
surviving  husband  is  something  which  cannot 
be  taken  from  him  save  by  some  act  of  hie 
own.  There  is  no  statutory  requirement  that 
one  who  is  entitled  to  a  life  estate  as  a  tenant 
by  the  curtesy,  and  is  given  the  same  estate  by 
law,  shall  elect  under  which  he  will  bold.  He 
is  privileged  to  silence.  In  the  case  at  bar  Mr. 
White  has  said  nothing,  has  done  nothing.  He 
has  remained  passive  and  silent, as  he  bad  aright 
to  do.  He  has  not  even  indicated  that  be  pro- 
poses to  avail  himself  of  the  privileges  which 
the  will  gives  him.  Manifestly,  he  cannot 
thus  be  held  to  have  lost  his  life  estate  by  the 
curtesy.  The  real  objection  to  this  oontention, 
however,  lies  deeper.  The  devise  of  Mia. 
White  of  a  life  estate  in  her  lands  for  the  life 
of  her  husband  was  an  attempt  to  give  what 
she  did  not  have  to  give.  It  was  not  in  her 
power  to  direct  where  this  estate  should  vest 
Upon  this  subject  the  law  si>oke,  and  spoke 
unqualifiedly.  It  was.  furthermore,  an  attempt 
to  give  to  one  who,  by  a  higher  right  than  the 
act  of  the  testator,  was  to  become,  upon  the 
testator's  decease,  entitled  to  the  estate  par- 

Sirted  to  be  given.  Before  his  wife's  decease, 
r.  White  was  a  tenant  by  the  curtesy  initiate 
in  her  lands.  As  such  tenant  he  was  seised  off 
a  fr^hold  estate  in  his  own  right,  and  the  in- 
terest of  his  wife  was  a  mere  reversionary  in- 
terest, depending  upon  the  life  estate  or  her 
husband.  Fityeraldy.  Brennan,  67  Conn.  611. 
The  plaintiff  further  suggests  that,  although 
the  defendant  continues  to  nold  his  life  estate 
as  tenant  by  the  curtesy,  there  is  still  an  inter- 
est in  him  which  he  holds  under  the  will  only. 
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and  that  this  is  Dot  exempt.  AdmittiD^,  for 
the  sake  of  the  argument,  that  this  is  so,  the 
difficulty  nevertheless  remains  that  ihis  interest 
is  one  purely  personal  to  the  defendant.  It  is 
one  which,  in  its  very  nature,  can  inure  to  the 
benefit  of  no  one  else.  Clearljr,  a  ri^ht  to  sell, 
measured  by  and  for  the  satisfaction  of  Mr. 
White's  personal  wants,  is  nothine  of  which 
any  creditor  can  avail  himself.  This,  without 
going  further,  furnishes  a  sufficient  answer  to 
this  contention.  As  the  defendant  holds  as 
tenant  by  the  curtesy,  his  interest  cannot  be 
taken  upon  attachment  or  execution  against 
him  during  the  life  of  any  of  the  children,  ex- 
cept for  certain  classes  of  debts,  to  which  the 
plaintiff's  does  not  belong.  That  such  is  the 
scope  of  the  exemption  contained  in  section 
1165  of  the  General  Statutes  is  clear,  both 
from  its  language  and  from  the  history  of 
prior  legislation  oat  of  which  it  has  been 
evolved.  Such  has  been  recognized  to  be  its 
effect  by  this  court.  Johnwn  v.  Chapman,  85 
Conn.  550;  Jaekion  v.  Hubbard,  86  Conn.  10. 
The  premises  not  being  liable  to  be  taken  upon 
execution  to  satisfy  the  plaintiff's  Judgment, 
thev  cannot  be  taken  by  foreclosure  of  a  judg- 
ment lien.    Gen.  Stat  g  8034. 

There  woe  no  error  in  the  judgment  appealed 
fr<nn. 

In  this  opinion  Andrews*  Oh,  J,,  and  Tor^ 
rsAce*  J.,  concurred;  Seymour*  J.,  con- 
curred in  the  result,  but  died  before  the  opinion 
was  written. 

Carpenter*  J.,  dissenting: 

My  view  of  this  case  is  that  the  defendant 
ought  to  be  regarded  as  holding  under  the  will, 
rauer  than  under  the  law,  as  tenant  by  the 
cnrtesy.  At  common  law  this  would  clearly 
he  so.  The  life  tenant,  made  so  by  law,  was 
not  impeachable  for  waste  unless  the  will  made 
him  so;  the  principle*of  the  common  law  being 
that,  when  ft  life  estate  is  created  by  act  of  the 
parties,  the  life  tenant  is  not  impeachable  for 
waste  unless  the  instrument  creating  the  estate 
prohibits  the  commission  of  waste.  Otherwise 
D  life  estates  created  by  operation  of  law.  In 
such  casea  the  law  protects  the  reveisioner  by 


restraining?  waste.  A  statute  now  restrains  waste 
in  life  estates,  created  by  will  or  other  Instru- 
ment, unless  the  instrument  creating  the  estate 
allows  it;  so  that  all  life  estates  are  now  prac- 
tically upon  the  same  footing.  Assuming, 
then,  that  in  this  case  the  estate  created  by  the 
will  and  the  estate  created  by  the  law  are  identi- 
cal, and  that  the  circumstances  are  such  as  to 
justify  the  tenant  in  holding  under  the  one  or 
the  other,  as  he  may  elect,  ought  he  not  to 
make  his  election?  And,  in  the  absence  of  an 
election,  would  or  would  not  the  law  presume, 
in  the  interest  of  creditors,  and  to  effect)  ale  a 
favorite  principle  of  the  law,— that  all  a  maa's 
property  should  be  liable  for  his  debts, — that 
he  holds  under  the  will?  There  certainly  can 
be  little  hardship  in  this,  for  he  can  protect 
himself,  if  need  be,  by  rejecting  the  orovisions 
of  the  will,  and  fall  iMick  upon  bis  legal  rights. 
But  the  exigencies  of  this  case  do  not  call  for 
an  answer  to  these  questions,  for  the  legal  es- 
tate and  that  created  by  the  will  are  not  identi- 
cal, and  the  defendant  has  practically  made 
his  election  to  hold  under  the  will.  Under  the 
will,  he  has  more  than  a  life  estate.  He  has  a 
legal  right  to  dispose  of  a  part,  or  even  the 
whole,  of  the  real  estate,  if  need  be,  **  to  secure 
to  him  a  good  and  comfortable  support."  As 
tenant  by  the  curtesy  he  has  no  such  right. 
Moreover,  by  his  silence  and  conduct,  he  has 
elected  to  accept  the  legacy.  He  was  the  ex- 
ecutor, accepted  the  trust,  proved  the  will,  and 
has  settled  the  estate.  There  is  no  intimation 
in  the  record  that  he  refused  to  accept  the 
legacy,  and  gave  notice  to  creditors  and  others 
interested  in  the  estate  that  he  relied  solely 
upon  the  estate  conferred  upon  him  by  law. 
But  if  it  were  not  so,  the  devise  being  favor- 
able to  him,  the  law  presumes  an  acceptance 
until  the  contrary  appears.  One  word  more. 
It  is  now  held  that  he  may  elect  to  hold  as  a 
tenant  by  the  curtesy,  and  thereby  defeat  the 
claims  of  creditors.  If  hereafter  he  should 
find  it  needful,  in  order  to  secure  a  comfortable 
support,  to  sell  some  part  of  the  estate,  and  a 
controversy  should  arise  between  the  reversioner 
and  himself,  is  the  court  prepared  to  hold  that, 
for  the  purpose  of  that  case,  he  might  hold 
under  the  provisions  of  the  will? 


PENNSYLVANIA   SUPREME   COURT. 


S$  WASHINGTON  MONUMENT  FUND. 

APPEAL  OP  STATE  SOCIETY  OF  THE 
CINCINNATI  OF  PENNSYLVANIA. 

(154Pa.6BSL) 

1.  An  appeal  lies  from  an  order  reftuh 
iBf  to  modify*  .so  88  to  refltore  such  power  to 
Urn,  a  decree  improvidently  entered,  which  de- 
prives a  trustee  of  his  orlcrlnal  power  over  the 
tmtt  fund  and  gives  definite  directions  as  to  Its 
expenditare. 

S.  Tbe  city  of  Philadelphia  within  which 


to  be  ereeted  a  monament  to 
Washingfton  by  the  condition  of  BubscrlptioDS 
to  the  fund  raised  for  that  purpose  by  tbe  Cln- 
dnDati  Society  in  1810  was  not  limited  to  the  oor^ 
porate  limits  of  Philadelphia  at  that  time,  but  in- 
cluded the  cotermlDus  built-up  territory,  ideati- 
fled  in  the  popular  mind  as  the  city  aJ  though 
formed  into  boroughs  and  districts  having  sepa- 
rate legal  organizations. 

8.  An  order  of  court  anthoriaing^  a  mon- 
ument to  be  erected  in  a  certain  park 

Is  improvidently  made  where  the  reiiet  sought  is 
merely  the  appointment  of  a  trustee  for  the 


Hon.— The  questions  involved  in  the  above  are 
not  only  of  public  interest  but  of  considerable  le- 
gal Importance  in  defining  the  rights  and  powers 
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of  committees  for  unofficial  public  enterprises  as 
well  as  in  the  determination  of  the  meaolngof 
certain  words. 


See  also  21  L.  R.  A.  391. 
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monument  fund,  and  Aucta  order  maybe  net  aside 
on  a  petition  in  the  nature  of  a  bill  of  review. 

4.  A  momunent  i***»»T*«**"g  of  a  statae 
apon  a  pedestal  im  not  a  '*biiildinff*' 

within  the  meaDin^  of  a  statute  protaibitlDg  the 
erection  of  buildings  on  a  public  square,  which 
Is  to  remain  a  public  green  and  walk  forever. 

(May  16*  18B6.) 

APPEAL  by  petitioner  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  4,  for  Phila- 
delphia County  refusing  to  modify  so  as  to 
permit  the  monument  to  be  placed  in  Independ- 
ence square,  a  decree  entered  by  that  court  in 
1880,  re(|uiring  a  fund  which  had  been  raised 
for  erecting  a  monument  to  General  Washing- 
ton to  be  expended  in  placing  the  monument 
in  the  park  of  the  city  of  Philadelphia.  Be- 
versefL 

The  history  of  this  controversy  is  set  out  in 
the  petition,  which  was  as  follows: 

On  the  thirtieth  day  of  April,  1880.  your 
petitioners  presented  their  petition  to  your 
honorable  court,  settine  forth,  inter  alia,  that 
there  had  been  then  collected  and  in  the  bands 
of  the  petitioners,  the  sum  of  one  hundred  and 
thirty-seven  thousand  dollars,  more  or  leas,  for 
the  purpose  of  the  erection  of  a  monument  in 
memory  of  General  George  Washington;  that 
a  fund  amounting  to  the  sum  of  about  fifty 
thousand  dollars,  and  which  had  been  raised 
and  collected  for  a  similar  purpose,  was  in  the 
possession  of  the  Pennsylvania  Company  for 
Insurance  on  Lives  and  Granting  Annuities, 
trustees,  and  your  petitioners  then  prayed,  that 
as  the  object  of  the  subscribers  to  the  said  two 
funds  was  the  same,  it  might  be  carried  out 
by  uniting  the  two  funds  in  the  hands  of  the 
petitioners  so  as  to  enable  them  to  erect  one 
grand  monument  with  the  said  united  fund, 
rather  than  by  a  division  of  the  same  to  multi- 
ply the  monuments  at  the  sacrifice  of  dignity 
and  beauty.  And  on  the  coming  in  of  the  an- 
swer of  the  said  the  Pennsylvania  Company  for 
Insurance  on  Lives  and  Granting  Annuities, 
trustees,  your  honorable  court,  after  consider- 
ing the  testimony  taken  in  support  of  the  peti- 
tion, upon  the  19th  day  of  June,  1880,  entered 
the  following  decree: 

"And  now,  this  19th  day  of  June,  1880, 
this  cause  coming  on  to  be  heard  upon  petition, 
answer,  and  report  of  the  examiner,  it  is  or- 
dered, adjudged,  and  decreed,  the  respondents, 
the  Pennsylvania  Company  for  Insurance  on 
Lives  and  Granting  Annuities  by  their  answer 
assenting  to  their  discharge,  that  the  said  re- 
spondents be  discharged  as  trustees  for  said 
fund;  that  the  petitioners,  the  State  Society 
of  the  Cincinnati  of  Pennsylvania,  be  appoint- 
ed trustees  in  their  place,  and  that  security  be 
entered  by  the  newly  appointed  trustees  in  the 
sum  of  sixty  thousand  dollars  to  be  approved 
by  the  court  for  the  faithful  performance  of 
their  duties,  and  that  upon  the  payment  and 
delivery  to  the  said  successors  of  the  said  com- 
pany, of  the  cash,  securities,  and  other  assets 
in  their  bands,  the  said  respondents  shall  be 
discharged  from  all  further  liability  and  ac- 
countability therefor;  and  it  further  appearing 
to  the  court  from  the  proof  taken  that  it  was 
the  intention  of  the  party  holding  and  repre- 
senting the  funds  of  the  said    Washington 
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Monument  Fund,  that  the  same  should  be 
united  to  the  funds  of  the  State  Society  of 
the  Cincinnati  of  Pennsylvania,  and  together 
applied  to  the  erection  of  one  grand  monument 
in  honor  of  General  Washington,  and  the 
court  having  verified,  through  its  examiner, 
the  funds  and  securities  in  the  hands  of  the 
State  Society  of  the  Cindnnati,  held  by  the 
said  society  for  tbe  purpose  of  being  so  applied 
and  found  that  the  same  amount  to  the  sum  of 
one  hundred  and  thirty-seven  thousand  five  hun- 
dred and  forty-one  dollara,  being  rather  more 
than  the  sum  stated  in  the  petition  of  the  said 
society,  and  no  objection  being  made  to  tbe 
proposed  union  of  the  fund,  it  is  further  or- 
dered, adjudged,  and  decreed  that  the  moneys 
and  seciirities  belonging  to  tbe  fund  known  as 
the  Washington  Monument  Fund,  be  applied 
by  the  State  Society  of  the  Cincinnati  of  Penn- 
svlvania  in  coniunction  with  the  funds  now  in 
their  own  hands  as  aforesaid,  to  the  purpose 
of  the  construction  and  erection  of  a  monu- 
ment upon  a  suitable  spot  in  the  park  of  the 
city  of  Philadelphia  in  nonor  of  the  memory 
of  Gen.  George  Washington,  the  said  construc- 
tion to  be  made  under  the  direction  of  tbe  State 
Society  of  the  Cincinnati  of  Pennsylvania." 

Subsequently,  on  the  1st  day  of  July,  1880, 
the  said  decree  was  modified  as  follows: 

"That  the  order  for  the  entering  of  security 
in  tbe  sum  of  sixty  thousand  dollars,  to  be  ap- 
proved b^  the  court, by  the  said  State  Society  of 
the  Cinannati,  the  newly  appointed  trustees, 
be  rescinded,  and  in  lieu  of  the  security  to  be 
entered  by  tbe  said  society,  the  cash,  securities, 
and  other  assets  directed  to  be  paid  and  trans- 
ferred to  said  society  bv  the  old  trustees,  tbe 
Pennsylvania  Company  for  Insurance  on  Lives 
and  Granting  Annuities,  who  were  discharged 
from  their  trust  on  transfer  of  said  secunttesi 
etc,  be  retained  by  the  said  companv  under 
the  direction  of  this  court,  and  that  leave  be 
given  to  the  said  State  Society  of  the  Cincin- 
nati to  apply  from  time  to  time  t^  this  court, 
during  the  prog^ss  and  erection  of  the  said 
monument  for  the  payment  and  delivery  to 
them  of  so  much  cash  and  securities  as  may  be 
needed  in  the  prosecution  of  the  said  work, 
until  the  whole  amount  be  paid  out  and  deliv- 
ered." 

Subsequently  from  time  to  time,  mr  peti- 
tions duly  presented  to  your  honorable  court, 
decrees  were  entered  directing  tbe  expenditure 
of  the  fund  orinnally  known  as  the  Washing- 
ton Monument  Fund,  until  at  the  present  time 
the  entire  fund  has  been  expended  in  the  prejv 
aration  of  the  monument  As  appears  by  the 
decrees  aforesaid  and  by  the  petition  upon 
which  the  said  decrees  were  founded,  it  was 
proposed  in  1880  that  the  monument  should 
be  erected  in  the  park  of  the  city  of  Philadel- 
phia, if  a  suitalue  site  could  be  obtained. 
Since  which  date  after  many  thorough  investi- 
gations, the  committee  of  your  petitioners,  to 
whom  was  intrusted  the  final  selection  of  a 
site,  reported  that  in  their  Judgment  the  Fair- 
mount  park  of  the  city  of  Philadelphia  did 
not  contain  a  location  suitable  for  the  erection 
of  such  a  monument. 

And  further  it  appears  among  the  records  of 
the  State  Societv  of  the  Cincinnati  of  Pennsyl- 
vania, published  by  order  of  the  society  for  the 
use  of  its  members,  1891,  page  86,  taken  from 
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the  orieinal  records  of  the  society,  **  Pursuant 
to  public  notice  tbe  society  met  in  the  State 
House  in  Pbiladelpbia  on  Wednesday,  the  4th 
day  of  July,  1810,  at  10  A.  M." 

"  On  motion  of  Cbarles  Biddle,  seconded  by 
Major  Jackson,  tbe  following  preamble  and 
resolutions  were  unanimously  adopted: 

"  To  establish  a  permanent  memorial  of 
their  respect  for  the  memory  of  the  late  Father 
of  his  Country,  General  G^rge  Washington, 
by  the  erection  of  a  monument  In  the  city  of 
Fliiladelpbia,  has  long  been  the  wish  of  those 
-who  are  desirous  of  perpetuating  the  recollec- 
tion of  his  virtues. 
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This  society  resolves.  That  a  committee  be 
appointed  to  prepare  a  plan  for  raising,  by  sub- 
acription,  such  sums  of  money  as  they  shall 
deem  sufficient  for  the  purpose  of  erecting  a 
monument  to  the  memory  of  (General  Wash- 
ington. That  the  plan,  when  prepared,  shall 
be  submitted  to  the  standing  committee,  and 
-when  approved  bv  them  be  carried  into  effect. 

*•  That  Major  Lenox,  Judge  Peters,  Major 
Jackson,  Mr.  Middle  and  Mr.  Binney  be  a  com- 
mittee for  the  above  purposes,  and  that  they 
also  be  authorized  under  the  direction  of  the 
standing  committee,  when  the  subscriptions 
have  been  completed,  to  procure  a  proper  site 
for  the  monument  and  have  it  erected." 

And  further.  That  it  appears  from  this  ex- 
tract that  this  fund  known  as  the  Washington 
Monument  Fund,  raised  under  authority  of 
this  preamble  and  resolution,  and  held  by  your 
petitioners,  was  created  for  tbe  erection  of  a 
monument  in  tbe  dty  of  Philadelphia,  and  that 
by  virtue  of  this  authority  Tested  in  It,  the 
standing  committee  are  carrying  out  the  ez- 
pieased  Intention  of  the  donors  of  tbe  fund  by 
selecting  Independence  square  as  the  site  for 
tbe  erection  of  the  monument  of  your  petl- 
tiooers. 

And  it  is  dear  that  "tbe  park  of  tbe  dty  of 
Philadelphia,"  to  wit,  Fairmoont  park,  now  a 
part  of  the  said  dtv,  was  at  the  time  of  the 
creation  of  the  said  fund,  to  wit,  in  the  year 
1810,  not  within  the  limits  of  the  said  dty,  the 
Itrst  acquisition  of  land  therein  known  as 
*'  Faire  Mount,"  being  made  in  1812  for  the 
jmrpoee  of  obtaining  a  supply  of  water  free 
zrom  impurities,  and  that  the  coundls  of  the 
said  dty  by  ordinance,  September  15,  1855, 
"  devoted  and  dedicated  "  the  *'  Lemon  Hill  es- 
tate, purchased  by  the  said  dty,  July  24, 1844, 
to  public  use,  to  be  known  by  the  name  of 
Fairmount  Park." 

Od  the  first  day  of  Marcli.  1892,  the  ooundls 
of  the  dtT  of  Philadelphia  passed  an  ordi- 
nance, which  was  subsequently  approved  by 
tbe  Hon.  Edwin  8.  Stuart,  mayor  of  the  said 
city,  as  follows: 

**  An  Obdotaitob. 

"Granting  permission  to  the  State  Sodety  of 
tbe  Cincinnati  of  Pennsylvania,  to  erect  a 
monument  to  General  Washington  in  Inde- 
pendence square. 

"SxcnoNl.  The  Select  and  Common  Coun- 
cils of  the  dty  of  Philadelphia  do  ordain,  That 
permission  be  and  is  hereby  muted  to  the 
State  Sodety  of  the  CIndnnati  of  Pennsylvania 
to  erect  in  independence  square  a  monument 
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to  the  memory  of  General  Washington;  said 
monument,  when  erected,  to  be  tbe  property  of 
the  city  of  Philadelphia. 

"Suction  2.  The  director  of  tbe  department 
of  public  safety  is  hereby  authorized  and  di- 
rected to  indicate  a  suitable  spot  in  Independ- 
ence square,  on  which  the  monument  shall  be 
erected:  Provided,  Tbe  city  of  Philadelphia 
shall  be  under  no  expense  for  the  erection  of 
the  same." 

Your  petitioners,  therefore,  having  received 
permission  by  the  said  ordinance,  now  intend 
to  erect  a  monument,  to  be  purchased  by  the 
joint  funds,  in  Independence  square,  in  the 
dty  of  Philadelphia;  and  they,  therefore,  prar 
that  the  decree  heretofore  entered  on  the  IQth 
day  of  June,  1880,  by  your  honorable  court, 
shall  be  modified  so  far  as  its  contains  the 
words  for  the  erection  of  a  monument  in  the 
park  of  the  said  city,  and  that  a  decree  be  now 
entered  authorizing  your  petitioners  to  expend 
the  Washington  Monument  fund  in  conjunc- 
tion with  the  fund  held  by  your  petitioners,  in 
the  erection  of  a  monument  in  Independence 
square,  pursuant  to  the  leave  granted  by  the 
said  coundls  and  the  mayor  of  the  dty  afore- 
said. 

This  petition  was  met  by  opposing  afSdavita 
filed  by  the  first  troop  of  city  cavalry  and  by 
W.  Henry  Scbively,  the  relief  was  denied  and 
petitioner  appealed. 

Meuri,  OeorM  W.  Biddle,  Ck*aAt 
Weidman,  William  W.  Porter,  and  Wil- 
liam MacPherson  Hornor,  for  appellant: 

A  fund  created  in  1810  for  the  erection  of  a 
statue  in  the  dty  of  Philadelphia,  meant  in  the 
city  of  Philadelphia  as  it  was  laid  out  by  Wil- 
liam Penn,  and  as  it  existed  at  the  date  of  the 
adoption  of  the  resolution  creating  the  fund. 

Soofian  V.  Philadelphia,  88  Pa.  9. 

The  petition  to  modify  the  decree  was  not  a 
mere  application  to  a  court  of  common  law  to 
amend  its  record.  If  it  were,  of  course  the 
application  would  be  only  to  the  discretion  of 
the  court  below,  and  no  appeal  would  lie.  The 
application  was,  however,  in  substance  in  the 
nature  of  a  bill  in  equity. 

Kendiff$  App.  82  Pa.  71. 

Metsn,  Jolm  G.  Johnson,  David  W. 
Sellers,  and  J.  Willis  Martin,  for  appel- 
lee: 

An  appeal  does  not  lie  from  the  order  com- 
plained of. 

Supreme  Court  Equity  Rules  XIV.  %  70.  ZY. 
§  86;  Kendig'B  App.  88  Pa.  68;  Cohen  v. 
Seheuer,  116  Pa.  178;  Pearson's  Supreme 
Court  Equity  Rule  IIL  §  14;  Oloninger  v. 
Hazard,  42  Pa.  400;  Fortoard  School  Diet's 
App,  66  Pa.  818;  Dick'e  App,  106  Pa.  688;  Kal- 
bach  V.  Fifher,  1  Rawle,  828;  OaefUU  v.  Oaw- 
foTd,  180  Pa.  28;  Coehran  v.  Eldridge,  49  Pa. 
865;  McClelland  v.  Pomeroy,  76  Pa.  410;  King 
V.  Brook»,  72  Pa.  868;  Be  Kemington  db  0. 
Tump,  Co.  97  Pa.  260. 

The  use  of  Independence  square  as  a  site  for 
the  monument  is  unlawful,  and  either  the  erec- 
tion thereon  would  be  prevented  by  injunction, 
or  the  monument  would  be  removed  by  process 
of  law  if  completed. 

Act  of  May  1,  1729;  Etting's  History  of  In- 
dependence Hall,  p.  18;  Lewis'  Land  Titles  in 
Philadelphia,  p.  114;  Act  of  March  20,  1786; 
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Hall  &  Sellers'  I^ws.  189;  Act  of  Feb.  17, 
1763. 

A  moDumeDt  is  a  building  within  the  mean- 
ing of  the  Act  of  March  11,  1816. 

Century  Diet.  712:  WHght  v.  Etam,  2  Abb. 
Pr.  N.  S.  808;  Act  of  August  5,  1870;  Act  of 
March  80. 1870. 

To  permit  the  erection  of  a  monument  will 
change  the  character  of  the  square  from  ''a 
pubh'c  green  and  walk/'  as  required  by  the 
condition  attached  to  the  title,  to  a  '*  plaza." 

Baird  y.  Bice,  68  Fa.  480. 

Councils  of  the  city  of  Philadelphia  do  not 
possess  the  power  to  authorize  such  an  erec- 
tion in  the  square. 

Bell  V.  O^iio  dt  P.  R.  Co,  1  Grant.  Cas.  105; 
Com.  V.  Erts  A  N,  E,  B,  Co.  27  Pa.  839,  67 
Am.  Dec.  471;  Com.  v.  HarrU,  10  W.  N.  C. 
10;  Beimer^s  App,  100  Pa.  182,  45  Am.  Rep. 
878;  Act  of  March  16. 1847;  Wartman  v.  PhO- 
adelphia,  88  Pa.  208;  BuTig  y.  Shoneberger,  2 
Watts,  28,  26  Am.  Dec.  96;  Com.  y.  Bowman, 
8  Pa.  202;  Act  of  Feb.  2,  1858;  dm,  y.  AJbur- 
get,  1  Whart.  469. 

The  decree  was  entirely  proper  under  the 
ey  vrh  doctrine. 

Philadelphia  y.  Oirard,  45  Pa.  28. 

Kitchellv  J,,  deliyered  the  opinion  of  the 
court: 

This  is  a  petition  of  trustees  to  remoye  an 
apparent  bar  to  the  exercise  of  their  control 
over  the  subject-matter  which  was  vested  in 
them  at  the  inception  of  the  trust,  and  which 
they  claim  they  have  never  intention  ally  sur- 
rendered nor  been  legally  deprived  of.  It  is, 
in  effect,  a  bill  of  review  for  the  restoration  of 
the  trust  to  its  true  position  according  to  its 
original  terms,  from  which  it  has  been  im- 
proyidentlv,  if  not  aointentionally,  diverted. 
Such  a  bill  is  clearly  the  subject  of  appeal. 

The  first  fact  to  be  noted  is  that  there  is  no 
one  opposing  the  petition  who  has  any  right  to 
a  voice  in  tne  matter.  The  first  troop,  city 
cavalry,  and  Mr.  Schively,  in  their  respective 
affidavits,  set  out  that  they  were  subscribers  in 
1882  to  a  fund  for  erecting  a  monument  to  Gen. 
George  Washington,  in  Washington  square. 
That  fund  is  not  in  the  present  controversy. 
Even  if  it  were,  it  is  doubtful  if  they  would 
have  any  standing,  for  neither  claims  to  have 
been  member  of  the  committee  in  charge,  or 
to  have  had  any  part  in  the  custody  and  man- 
agement of  the  fund,  nor  that  the  location  in 
Washington  square  was  an  essential  condition 
of  the  subscription.  But  it  is  suflScient  to  say 
that  the  fund  was  in  no  wise  connected  with 
the  Cincinnati  or  with  the  so-called  **  Monu- 
ment Fund."  The  testimony  of  Mr.  Sartain 
puts  this  beyond  question.  The  Cincinnati 
fund  was  started  by  the  appellant  an  incor- 
porated society,  in  1810.  The  preamble  and 
resolutions  under  which  it  was  raised  set  out 
that  it  was  to  establish  a  permanent  memorial 
of  respect  for  the  memory  of  Washington  by 
the  erection  of  a  monument  in  the  city  of 
Philadelphia,  and  a  committee  was  appointed 
to  prepare  a  plan,  collect  subscriptions,  and, 
under  the  direction  of  the  general  standing 
committee  of  the  society,  "  when  the  subscrip- 
tions have  been  completed,  to  procure  a  proper 
site  for  the  monument,  and  have  it  erected;" 
the  funds  thus  shown  to  have  been  the  prop- 
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erty  and  under  the  absolute  control  and  dbpo- 
sition  of  the  Cincinnati  Society,  subject  to  no 
conditions  or  limitations  except  that  the  monu- 
ment should  be  located  in  the  city  of  Phila- 
delphia. There  is  no  evidence  in  the  case,  nor 
any  claim  made,  so  far  as  appears,  that  this 
absolute  discretion  of  the  Cincinnati  over  the 
site  of  the  monument  has  been  in  any  way 
modified  up  to  the  present  time,  unless  by  the 
decree  of  the  court  below,  which  is  now  the 
subject  of  this  controversy.  We  are  not  able 
to  concur  in  the  view  advanced  that  the  site  of 
the  monument  must  be  within  the  corporate 
limits  of  the  city  of  Philadelphia  as  they  were 
in  1810;  nor  do*  we  think  the  decision  of  this 
court  in  Soohan  y.  Pliiladelpkia,  83  Pa.  9,  has 
any  bearing  on  this  case.  In  1810  the  corpo- 
rate title  of  this  city  was  "  The  Mayor,  Alder- 
men, and  Citizens  of  Philadelphia,"  and  its 
municipal  jurisdiction  extended  only  from  the 
Delaware  to  the  Schuylkill  rivers,  between 
Vine  and  Cedar  or  South  streets.  The  adja- 
cent territory  was  formed  into  boroughs  and 
districts,  having  separate  legal  organization,  as 
is  very  learnedly  and  elaborately  set  out  in 
Soohan  y.  Philadelphia,  The  will  of  Stephen 
Girard  directed  the  keeping  in  repair  of  his  real 
estate  in  the  "city  and  liberties  of  Philadel- 
phia;" devoted  a  large  sum  to  improvement 
of  a  passage  or  street  "  on  the  east  part  of  the 
city  of  Philadelphia,  and  to  be  called  '  Dela- 
ware avenue,'  extending  from  Vine  to  Cedar 
streets; "  and  in  other  ways  indicated  distinc- 
tions in  favor  of  the  technical  corporation.  It 
was  therefore  held  in  Soohan  v.  Philadelphia 
that  when  he  directed  the  location  of  the  col- 
lege for  orphans  in  the  square  between  Eleventh 
and  Twelfth  and  Market  and  Chestnut  streets, 
within  the  limits  of  the  legal  municipality; 
and  provided  that  orphans  bom  within  the 
city  of  Philadelphia  should  haye  preference  in 
admission,  be  meant  those  bom  within  the 
city,  technically  so  called,  as  distinguished 
from  the  surrounding  boroughs  and  libertiea. 
That  decision  rests  upon  the  actual  intent  of 
Girard  as  shown  by  the  terms  of  his  will. 
There  is  no  such  ^ound  in  this  case  upon 
which  to  rest  a  simdar  restriction.  It  is  no- 
where indicated  in  the  proceedings,  and  is 
opposed  to  the  nature  of  the  undertaking.  In 
1810  the  boundaries  between  the  city  proper 
and  some  of  the  adjoiningdistricts  had  already 
become  mere  legal  distiiiCtions,  not  entering 
into  the  popular  mind.  The  streets  were  con- 
tinuous, and  the  lines  of  houses  at  many  points 
unbroken.  In  passing  down  the  river  bank  to 
the  old  Swedes  Church,  the  citizen  saw  nothing 
at  South  street  to  point  out  to  him  that  he  was 
leaving  the  city  and  entering  South  wark,  which 
had  been  a  separate  corporation  since  1762,  and 
if  he  walked  north  on  Second  street  there  was 
no  gap  of  vacant  land  at  Vine  to  tell  him 
that  he  was  passing  into  the  northern  lib- 
erties. The  city,  in  its  general  sense,  as  defined 
hy  Webster,  '*  a  large  number  of  houses  and 
inhabitants  established  in  one  place."  had  no 
relation  to  the  technical  limits  of  the  legal 
corporation.  The  fund  of  the  Cincinnati  was 
raised  by  popular  subscription,  among  the 
members  of  the  society,  for  a  public  purpoee, 
and  there  is  no  evidence  to  rebut  the  presump- 
tion that  the  words  descriptive  of  the  site  were 
used  in  their  popular  sense,  to  signify  the  city 


1883. 


lie  Washikotom  Monuhaiit  Fu>*d. 


827 


of  Fbiladelpbia  as  geographically  aad  popu- 
larly iiD<ler8tood,  the  cotermiDOUS  built-up 
territory  identified  in  the  popular  mind  as  the 
city,  and  expanding  from  time  to  time  in  ac- 
cordance ^'ilh  ihf  enlarged  meaning  of  the 
term  in  the  miuds  of  the  people. 

The  other  fund,  which  may  be  called  for 
convenience  the  "Citizens'  Monument  Fund," 
is  the  one  which  has  given  rise  to  the  present 
controversy,  and  its  history  and  status  must 
therefore  be  considered.  The  project  for  a 
monument,  started  in  1810,  had  languished, 
somewhat  in  the  manner  made  painfully  fa- 
miliar to  us  by  the  history  of  later  American 
monuments  to  popular  heroes,  until  1824,when 
it  was  revived  into  new  activity  by  the  visit  of 
Lafayette.  In  October  of  that  year  a  public 
meeting  of  citizens  was  held,  at  which  a  reso- 
lution was  passed  that  a  monument  be  erected 
to  the  memory  of  Washington  in  this  city,  and 
a  committee  of  well-known  citizens  was  named. 
The  powers  of  this  committee,  which  are  im- 
portant to  observe,  were,  in  general,  *'to  carry 
uito  effect  the  preceding  resolution,"  and  in  so 
doing  they  were  authorized  "to  fill  any  vacan- 
cies that  may  occur  in  their  body,"  to  collect 
subscriptions,  to  receive  designs,  select  the 
place  most  suitable,  and  adopt  prompt  meas- 
ures for  the  execution  of  the  project.  Other  res- 
olutions directed  the  committee  to  request  the 
corporation  of  the  city  of  Philadelphia  to  grant 
permission  for  the  erection  of  the  monument  in 
Washington  square,  and  to  wait  on  the  stand- 
ing committee  of  the  Society  of  the  Cincinnati, 
to  ascertain  if  they  would  co-operate  in  the  un- 
dertaking. Several  things  are  demonstrated 
by  tJbiis  survey  of  the  origin  of  the  fund .  It  was 
put  in  the  charge  of  a  committee,  who  were 
practically  constituted  perpetual  trustees  by  the 
power  to  fill  vacancies  in  their  own  body. 
The  entire  control  of  the  fund,  the  monument 
and  its  location,  was  put  into  the  hands  of  the 
committee  without  reserve,  for,  although  it 
was  clearly  the  expectation  of  the  meeting  and 
the  subscribers  that  the  monument  should  be 
placed  in  Washington  square,  and  their  desire 
that  the  fund  should  be  united  with  that  of 
the  Cincinnati,  and  the  committee  was  directed 
to  take  certain  steps  in  furtherance  of  those 
views,  yet  no  pledge  or  condition  was  attached 
to  the  subscriptions,  nothing  was  made  man- 
datory upon  the  committee,  and  its  authority 
over  the  sight  as  well  as  over  other  matters 
was  left  uncontrolled,  except  that  under  the 
main  resolution  the  monument  must  be  erected 
in  Philadelphia.  The  fund  thus  started  drift- 
ed along  for  a  number  of  years,  very  much  as 
the  preceding  one  was  doing.  Both,  however, 
it  should  be  said,  were  managed  with  great  in- 
telligence, prudence,  and  care,  patriotically, 
without  charge,  and  upon  the  wise  policy  of 
waiting  until  a  monument  could  be  afforded 
that  would  be  really  worthy  of  Washington  and 
of  the  universal  desire  to  do  him  lasting  honor. 
In  1858  the  treasurer  of  the  fund,  Mr.  Elihu 
Ohauncey,  having  died,  the  '  surviving  mem- 
bers of  the  committee,  as  trustees,  appointed 
Mr.  Purves  treasurer,  to  receive  and  "hold  the 
aaid  moneys  .  .  .  subject  to  the  control 
and  direction  of  the  said  surviving  members  of 
the  said  committee,  and  of  such  persons  who 
might  thereafter  succeed  lawfully  to  the 
powers  and  rights  of  the  said  surviving  mem- 
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bers.**  It  will  be  seen  that  the  committee 
still  retained  and  intended  to  leserve  all  it4 
original  authority  over  the  whole  subject-mat- 
ter. Except  Mr'  Bioney,  who,  being  a  mem- 
ber of  the  Cincinnati  committee,  took  the  pro- 
fessional view  that  he  ought  not  to  act  for  two 
parties  whose  interests  might  possibly  diverge, 
there  were  in  1868  but  two  survivors  of  the 
original  committee,  Mr.  J.  R.  IngersoU  and 
Mr.  Clement  C.  Biddle,  both  of  whom,  as  the 
evidence  shows,  and  as  is  found  as  a  fact  and 
recited  in  the  decree  of  the  court  below,  made 
19th  June,  1880,  desired  to  turn  the  fund  over 
to  the  Cincinnati,  to  be  united  with  the  latter^a 
own  fund  for  the  same  purpose.  They  could 
unquestionably  have  done  so  without  a  decree 
of  any  court  by  filling  the  vacancies  in  their 
own  body  by  the  appointment  of  the  standiog 
committee  of  the  Cincinnati.  That  would 
have  been,  in  fact,  only  carrying  out  the  plan 
of  the  originators  of  the  f  una,  expressed  in  the 
resolution  of  the  meeting  of  1^4.  But  the 
survivors  of  the  committee  seem  to  have  had 
some  reluctance  to  exercise  their  power  in  that 
regard,  after  the  lapse  of  so  many  years,  or  it 
may  be  that  the  Cincinnati  were  not  then  will- 
ing. Whatever  may  have  been  the  reason, 
nothing  further  was  done  until  1871,  when, 
both  the  survivors  of  the  committee  having 
died  without  appointing  any  successor,  the 
fund  was  without  a  trustee;  and  on  petition  of 
Mr.  Purves,  the  treasurer,  the  court  appointed 
the  Pennsylvania  Company  for  Insurance  on 
Lives,  etc  The  decree  dated  20th  October, 
1871,  simply  appoints  -the  Pennsylvania  Com- 
pany "trustee  of  the  Washington  Monument 
Fund,"  with  the  single  condition  that  thev 
shall  act  without  compensation.  No  modifi- 
cation of  the  powers  or  duties  of  the  trustees 
was  made,  and  they  continued  in  the  new 
trustees  as  they  had  been  in  the  old.  The 
right  to  fix  the  site  of  the  monument  was 
clearly  among  such  powers.  No  exercise  of 
such  right,  however,  was  undertaken  by  the 
Pennsylvania  Company,  who  seemed  to  regard 
themselves  rather  as  successors  of  Mr.  Purves 
in  his  ofiSee  of  treasurer  than  of  Mr.  IngersoU 
and  Mr.  Biddle  in  their  ofllce  of  trustees;  at 
least  the  company  eonflned  their  action  to  the 
cflreful  management  and  increase  of  the  fund. 
No  further  steps  were  taken  until  1880,  when 
the  Society  of  the  Cincinnati,  having  deter- 
mined that  the  time  when  tbey  could  act  had 
arrived,  presented  a  petition  to  the  court  to 
have  the  monument  fund  turned  over  to  them, 
in  accordance  with  the  desire  of  the  original 
subscribers  and  the  intent  of  the  survivors  of 
the  committee  of  1824.  This  petition  did  not 
allege  any  violation  of  duty  by  the  Pennsyl- 
vania Company,  or  any  other  ground  for  its 
removal  as  trustee,  and  would  nave  conferred 
no  jurisdiction  on  the  court  for  that  purpose. 
But  it  was  drawn  on  the  view,  apparently,  that 
that  company  was  merely  the  custodian  of  the 
fun(i,  its  treasurer,  and  that  view  was  shared 
by  I  be  company  itself,  which  incorporated  in  its 
answer  a  resignation  of  its  position  as  trustee. 
This  opened  tbe  way  for  the  action  of  the 
court,  and  tbe  decree  recited  the  fact  that  the 
company,  by  its  answer,  assented  to  a  dis- 
charge. The  decree  was  made  June  10,  1880, 
and  was  that  "the  State  Society  of  the  Cincin- 
nati of   Pennsylvania  be  appointed  trustees," 
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with  provision  for  the  entry  of  security  and 
the  discharge  of  the  former  trustees  from  fur- 
ther liability,  after  paying  over  the  assets,  etc. 
This  was  all  that  was  necessary^nd  the  de- 
cree might  have  stopped  there.  But,  ex  ahun- 
danie  eautela,  and  in  accordance  with  the 
expectation  of  all  parties,  apparently,  at  that 
time,  the  decree  proceeded  to  recite  the  inten- 
tion of  the  holders  of  the  two  funds  that  they 
should  be  united,  and  to  authorize  expressly 
such  union,  and  the  application  of  both  by 
the  Cincinnati,  to  the  erection  of  a  monument 
^*upon  a  suitable  sput  in  the  park  of  the  city  of 
Philadelphia."  This  provision  as  to  the  site 
of  the  monument  was  no  doubt  inserted  in  ac- 
cordance with  the  general  expectation  at  the 
time.  Such  expectation  is  expressed  by  the 
Cincinnati  themselves  in  their  petition,  where- 
In  they  set  out  that  "it  is  proposed  that  the 
permission  of  the  park  commissioners  of  the 
city  of  Philadelphia  be  obtained  to  erect  this 
monument  at  an  appropriate  place  in  Faii^ 
mount  park."  Bat  it  was  an  expectation  only; 
exactly  similar  to  that  embodied  in  the  reso- 
lution of  the  original  meeting  of  1824,  that 
"the  corporation  of  the  city  of  Philadelphia  he 
requested  by  the  committee  to  grant  permis- 
sion for  the  erection  of  this  monument  in 
Washington  square."  That  was  the  site  in 
contemplation  in  1824  by  contributors  and 
committee  alike,  but  nevertheless  the  deter- 
mination of  the  location  was  left  to  the  final 
judgment  of  the  committee.  The  designation 
of  the  site  in  the  Cincinnati's  petition  in  1880 
was  likewise  an  expression  of  their  then  pres- 
ent Judgment  only,  and  of  no  more  binding  ef- 
fect. It  had  in  it  no  element  of  pledge  or  con- 
tract. The  control  of  their  own  fund  was,  as 
it  had  always  been,  absolute,  and  there  is 
DOthinff  whatever  to  show  that  they  meant  to 
surrender  any  part  of  it.  As  to  the  monument 
fund,  they  were  the  regularly*  constituted  suc- 
cessors to  the  original  committee,  and  we  have 
already  seen  that  all  the  powers  of  that  com- 
mittee'were  carefully  preserved  and  transmit- 
ted to  the  successors  in  the  trust.  One  of  such 
original  powers,  by  the  express  terms  of  the 
trust  was  the  determination  of  the  site,  and  the 
court  bad  no  Jurisdiction  to  interfere  with  the 
trustees  in  that  respect.  No  snch  request  was 
made  by  the  petition  or  demanded  by  the  cir- 
cumstances. It  was  not  a  case  where  the  court 
was  called  upon  to  exercise  its  discretion  in  re- 
gard to  the  administration  of  the  trust,  under 
the  cy  pr^  doctrine,  or  under  any  eeneral  chan- 
cery power  to  control  the  execution  of  trusts 
where  literal  compliance  with  the  original 
terms  has  become  impossible.  It  was  the  sim- 
ple and  ordinary  case  of  a  vacancy  in  the  office 
of  trustee,  to  be  filled  by  the  court  under  the 
Act  of  14th  June,  1836,  (§  23,  P.  L.  684,)  and 
by  the  express  letter  of  the  statute,  as  well  as 
by  the  general  principles  of  law,  the  new  trus- 
tee had  the  same  powers  and  authorities  in  re- 
latiou  to  the  trust  as  his  predecessors.  It  was 
not  competent  for  the  court  to  impose  any  con- 
ditions upon  the  new  trustee  which  would  vary 
the  terms  of  the  trust,  or  limit  the  powers  that 
It  conferred  on  the  trustee.  The  selection  of  a 
site  for  the  monument  w^  committed  by  the 
contributors  to  the  fund  to  the  discretion  of  the 
trustees  and  their  successors,  and  so  much  of 
the  order  of  the  court  as  interferes  with  the 
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free  exercise  of  such  discretion,  and  assumes 
to  fix  the  site,  was  improvidently  made,  and 
must  be  rescinded. 

It  may  be  well  to  consider,  lest  bv  dlence  we 
should  be  supposed  to  sanction,  tbe  objection 
that  tbe  monument  cannot  be  lawfully  placed 
on  Independence  square.  It  is  an  objection 
that  could  only  be  made  by  the  commonwealth, 
but  would  not  be  tenable  if  made  by  her.  The 
title  to  Independence  square  is  in  the  city  of 
Philadelphia  in  fee  simple.  The  Acts  of  1785 
and  1762,  cited  in  the  appellee's  brief,  have  no 
application,  for  they  were  superseded  by  the 
Act  of  1816;  and  for  the  same  reason  the  easea 
as  to  highways  are  not  analogous.  Highway* 
are  the  property  of  the  state,  in  the  care  of  the 
city,  but  subject  to  the  control  and  direction  of 
the  state.  By  the  Act  of  March  11, 1816,  (P.  L. 
109,)  if  the  corporation  of  the  city  of  Philadel- 
phia should  pav  $70,000,  the  governor  waa 
authorized  and  directed  "to  make  a  deed  in  the 
name  of  the  commonwealth  for  said  state 
house  and  square,  vesting  tbe  title  in  said  cor- 
poration in  fee  simple."  This  was  done.  The 
commonwealth  parted  with  its  title,  as  it 
would  to  any  other  patentee,  for  a  money 
consideration;  and  its  only  ri^ht  now  to  inter- 
fere with  the  city's  use  or  disposition  of  the 
land  is  by  virtue  of  the  condition  of  the  con- 
veyance that  '*no  part  of  said  ground  lying  to 
the  southward  of  tbe  state  house,  within  the 
wall  as  it  is  now  built,  be  made  use  of  for 
erecting  any  sort  of  buildings  thereon,  but  that 
the  same  shall  be  and  remain  a  public  greei^ 
and  walk  forever."  The  commonwealth  may 
enforce  this  condition  or  may  release  it,  as  it 
did  partially  by  section  8  of  the  Act  of  March 
16,  1847,  (P.  L.  471,)  authorizing  the  county 
commisdoners  of  Philadelphia,  with  the  con- 
sent of  councils,  to  build  a  new  court-house 
on  part  of  the  square.  But  this  is  the  extent 
of  its  rights  or  control  over  the  square,  and  it 
would  seem  that  so  much  of  the  Act  of  August 
5,  1870,  (P.  L.  1871,  p.  1540,)  creating  the 
building  commission,  as  directs  the  removal  of 
all  the  buildings  except  Independence  hall,  ia 
beyond  the  authority  of  the  legislature,  and 
void.  But  the  proposed  monument  is  not  & 
building  within  the  prohibited  condition.  A 
monument  may  take  the  shape  of  a  memorial 
hall  or  other  building,  but  that  is  not  the 
general  sense  of  the  word,  and  will  not  he 
presumed.  A  statue  upon  a  pedestal,  even 
though  the  latter  be  large.  Is  not  a  building, 
in  the  popular  meaning  of  the  term,  and  in  no 
proper  sense  can  it  be  said  to  interfere  with  the 
devotion  of  the  ground  to  public  use  as  ao 
open  green  and  walk.  On  the  contrary,  the 
consensus  of  art  and  taste  over  the  civilized 
world  is  that  the  f  reen  of  public  parks  is  the 
most  appropriate  place  for  national  monumenta 
of  this  kind.  If  this  construction  of  the 
word  "building"  were  at  all  doubtful,  it  would 
be  settled  by  the  terms  of  the  Act  of  1816> 
itself.  It  is  entitled  "An  Act  Providing  for 
the  Sale  of  the  State  House  and  Stale  House 
Square  in  the  City  of  Philadelphia,"  and  is  a 
sad  illustration  of  the  want  of  reverence  for 
historical  and  patriotic  associations  in  our 
people  at  that  time.  It  directed  the  governor 
to  appoint  three  commissioners,  neither  of 
whom  should  be  a  resident  of  Philadelphia, 
who  were  to  lay  out  a  street  or  streets  througb 


1893. 


HOLMUS   r.  QjLHDSEtL 


92^ 


the  8tat<*  house  square.  In  such  manner  '  as 
would  iL.osi  coDduce  to  the  value  of  the 
property,  to  divide  the  square  'Into  lots  suit- 
able for  buildiDjB:,"  and  put  them  up  for  sale 
It  auction.  This  vi^as  the  kind  of  buildings 
that  the  frainers  of  the  act  had  in  contempla- 
tion. The  provisions  of  section  7,  already 
quoted,  as  to  i he  purchase  by  the  city  of  Phil- 
adelphia, vrere  an  alternative,  to  be  accepted 
by  tbe  city  within  a  time  limited,  and  only  in 
such  case  was  the  division  and  sale  of  lota  for 
building  to  be  avoided.  The  act  apparently 
regarded  the  state  house  itself  as  old  material, 
for  it  makes  do  reserration  of  it,  and  in  fact 
only  mentions  it  incidentally,  in  directing  that 
"the  large  clock  now  remaining  within  the 
itate  bouse"  shall  be  removed  to  Harrisburgif 
the  commissioners  think  it  of  value  enough  to 
warrant  the  expense,  but,  if  not,  they  are  to 
sell  the  same,  "either  separately  6r  with  the 
house  and  lot  to  which  the  same  is  attached." 
That  is  all  the  description  of  which  the 
historic  state  house  was  thought  worthy. 
Notably  does  it  illustrate  the  growth  of 
national  and  patriotic  sentiment  that  while  I 
am  writing  this  review  of  the  Act  of  1816  the 
Liberty  Bell,  which  was  not  thowht  worth 
mention  in  It,  but  left  to  be  sold  as  old  lumber, 
with  the  walls  and  rafters  of  Independence 
ball,  is  making  a  triumphant  Journey,  in  a 
special  train,  with  a  special  guard,  to  the 
^thering  of  nations  at  Chica^,  and  at  every 
stopping  place,  by  day  or  by  night,  meeting  a 
spontaneous  outpouring  of  love  and  pride  and 
veneration  not  accorded  to  any  ruler  in  tbe 
world.  That  our  people  were  patriotic  thev 
had  proved  before  1816  by  two  wars,  but  their 
sense  of  historic  veneration  was  small.  Fortu- 
nately it  was  not  altogether  wanting  in  Phil- 
adelphia, and  the  vandalism  of  the  act  was 
averted.  It  ouffht,  perhaps,  to  be  said  for  the 
l^klators  of  1816  that,  though  they  had  little 


appreciation  of  the  value  and  force  of  historic 
associations,  and  the  tearing  down  of  the  state 
house  did  not  offend  their  sense  of  propriety, 
yet  tbey  were  not  without  public  spirit,  aocora- 
ini;  to  their  light;  for,  while  the  commissionera 
were  directed  not  to  sell  lots  to  purchasers  at 
prices  which  would  afrgregate  less  than  $150.- 
000,  the  commonwealth  was  willing  to  sell  to- 
tbe  city  for  half  that  sum,  with  the  condition 
that  the  square  should  remain  to  the  people  as 
a  public  green  and  walk  forever. 

In  reaching  the  conclusion  that  we  have  we 
are  not  expressing  any  personal  preference  of 
our  own.  For  myself  I  may  say  as  a  citizen 
that  I  believe  a  much  better  site  can  be  found 
on  the  knoll  of  elevated  ground  at  tbe  west 
end  of  Girard  avenue  bridge,  where  a  near 
view  of  the  monument  on  all  sides  could  be 
had  from  the  walks  and  drives  of  the  West 
park,  and  more  distant  views  from  the  East 
park,  the  bridge,  and  the  boats  on  the  fiver, 
and  at  least  a  passing  glimpse  by  the  huTi.ired» 
of  thousands  of  people  wbo  travel  by  Miil  an* 
nuall^  between  Philadelpbia  and  New  York. 
But  individual  opinions,  however  numerous, 
and  however  respectable,  are  of  no  importance, 
and  I  have  gone  oat  of  the  way  to  mention 
my  own  solelv  to  emphasize  the  fact  that  the 
location  of  the  monument  is  not,  and  never 
was,  a  xnatter  for  the  determination  of  this 
court  or  the  court  below,  but,  as  a  legal  right, 
rests  in  the  discretion  of  the  Society  of  the 
Cincinnati,  subject  only  to  the  limitation  that 
it  is  to  be  in  the  city  of  Philadelphia,  and  the 
necessary  condition  that,  if  on  public  property, 
it  must  be  with  the  consent  of  the  municipal 
anthoiities. 

Tfi6  decree  i$  amended  hy  etriking  ovt  th$ 
tDorde  "upon  a  enitable  spot  in  the  parJr  of  the 
city  of  Philadelphia"  and,  ihue  amended,  it  ia 
(\firmedm 
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Charles  G.  HOLMES,  Ftff.  in  Err.,     . 

V, 

John  W.  GARDNER  et  oL 

(60  Ohio—.) 

*!•  Where  a  debimr  ezeentes  a  miori^^t^ge 
on  real  estate  with  latent  to  defirand 
Us  eredltora*  a  bona  tide  purohaser  for  a  val- 
uable oonsideratlon,  without  notice,  from  the 
fraudulent  mortgagee,  of  a  part  of  the  pretended 
mortgage  debt,  will  be  protected  against  the 
daims  of  the  general  oreditoia  of  suoh  mort- 
sagor. 

8*  Where  sneh  pretended  mortg^ai^ 
deM  le  eridenoed  hy  a  single  promle- 
aorjr  note  for  a  gross  and  entire  sum,  such 
INirobaser  of  a  f  niodooal  part  of  the  debt  will  be 
protected,  on  a  pro  rata  basis,  in  his  equitable 
laterastso  acquired. 

^fieadnotes  by  Dzgkican,  J, 


Noim— The  above  case  seems  to  be  without  any 
ttact  precedent,  but  it  is  difficult  to  see  why  a 
bona  fide  purcbaaer  of  part  of  a  mortgage  debt 
diould  not  be  protected  to  the  same  extent  as  a 
20L.a  A. 
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ERROR  to  the  Circuit  Court  for  Brown 
County  to  review  a  Judgment  affirming  a 
Judjgment  of  the  Court  of  Common  Pleas  re- 
lusioff  a  part  of  the  relief  demanded  in  an  ac- 
tion brought  to  set  aside  a  mortgage  on  the 
ground  that  it  was  fraudulent  as  to  creditors 
of  the  mortgagor.    Afflrmed, 

Statement  by  Dickman,  J,: 

On  tbe  1st  aay  of  January,  1884,  the  plain- 
tiff, C.  C  Holmes,  filed  bis  petition  in  the  court 
of  common  pleas  of  Brown  county  against 
John  W.  Gardner,  Nancy  Gardner,  W.  A. 
Cobum,  John  Eirkpalrlck,  E.  M.  Gardner, 
Charles  Gardner,  W.  W.  Gilllland,  John  Coe- 
lett,  Jr.,  Henry  Bennington,  tbe  Farmers'  Na- 
tional Bank,  of  Ripley,  Ohio,  and  William  H. 
Sly,  as  assignee  of  John  W.  Gardner,  defend- 
ants, seeking  to  set  aside  a  mortgage  deed  as 


purchaser  of  the  whole  debt,  so  long  as  the  law 
permits  an  aasiffnment  of  such  a  i>ortion  of  the 
claim. 


See  also  48  L.  R.  A.  63. 
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fraudulent,  made  by  John  W.  Gardner  to  E. 
M.  Gardner  on  the  29th  day  of  January,  1878, 
and  recorded  on  the  81st  day  of  January,  1878, 
to  secure  a  certain  promissoiy  note  then  exe- 
•cuted  and  delivered  by  the  said  John  W. 
Gardner  to  E.  M.  Gardner  or  order,  for  the  sum 
of  $5,000,  two  years  after  the  date  thereof,  with 
S  per  cent  interest  thereon  from  date,  and  to 
adjust  liens  upon  the  mortgaged  premises. 

The  petition,  as  amended,  avers  that  on  the 
'23d  day  of  Au^st,  1881,  the  plaintiff  having 
then  for  the  first  time  discovered  the  fraud  en- 
tering into  said  mortgage,  filed  his  petition  in 
the  court  of  common  pleas  a^inst  said  de- 
fendants to  set  said  mortgage  aside  for  the  same 
reasons  set  forth  in  the  petition  in  this  action; 
■and  such  proceedings  were  had  in  said  action 

that  on  the day  of  September,  1882,  on 

appeal  to  the  district  court,  the  same  was  dis- 
missed without  prejudice  to  the  right  of  the 
plaintiff  to  bring  another  action,  and  there- 
upon, on  the  24lh  day  of  December,  1882, 
William  H.  Sly,  as  assignee  of  the  said  John 
W.  Gardner,  an  insolvent  debtor,  filed  his  pe- 
tition in  the  probate  court  of  Brown  county, 
Ohio,  for  the  sale  of  said  mortga^d  premises, 
and  for  the  adjustment  of  the  hens  thereon, 
making  all  the  defendants  herein  parties 
thereto,  in  which  proceeding  the  said  E.  M. 
Gardner  and  W.  W.  Gillilaod  answered,  set- 
ting up  the  lien  of  said  mortga^  as  rheydo  In 
this  action,  and  the  said  William  H.  Sly,  as 
such  assignee,  answered  to  the  answers  and 
cross- petitions  upon  being  indemnified  by  the 
plaintiff,  setting  up,  among  other  things,  that 
the  said  mortgage  was  fraudulent  and  void  for 
the  same  reasons  set  forth  in  the  petition  men- 
tioned in  the  record  in  this  action;  and,  upon 
said  action  being  appealed  from  the  probate 
court  to  the  court  of  common  pleas,  that  court 
found  that  said  mortgage  was  fraudulent  and 
void  as  to  $8,000  thereof,  but  valid  as  to  the 
$2,000  thereof  assigned  to  Gilliland,  to  which 
finding  and  judgment  of  the  court  of  common 

Sleas  the  defeudants  W.  W.  Gilliland  and  E. 
[.  Gardner  prosecuted  a  petition  in  error  to 
the  district  court  to  reverse  said  finding  and 
judgment,  and  on  the  20th  day  of  September, 
1883,  the  district  court  reversed  said  judgment 
and  decree  on  the  ground  that  the  court  of 
common  pleas  had  no  jurisdiction,  sitting  as  a 
court  of  probate,  upon  appeal  to  hear  and  de- 
termine the  question  in  dispute,  and  thereupon 
reversed  said  judgment  and  dismissed  said  ac- 
tion; and  the  plaintiff  thereupon,  on  the  1st  day 
of  January,  1884,  filed  his  petition  as  shown  by 
the  record  in  this  case  to  set  said  mortgage  aside 
for  reasons  therein  stated,  and,  said  action 
having  come  on  for  hearing  in  the  court  of 
common  pleas,  the  same  finding  and  decree 
was  made  by  that  court  as  before,  and  there- 
upon, William  H.  Sly  having  died  in  February, 
1886.  and  W.  W.  Gilliland  having  been  ap- 
pointed trustee  of  John  W.  Gardner,  said  ac- 
tion was  again  appealed  to  the  circuit  court, 
and  that  court  on  the  26th  day  of  November, 
18S7.  heard  the  case,  and  made  the  following 
findings  of  fact  and  conclusions  of  law: 

* 'First.  The  court  do  find  from  the  evidence 
that  the  defendant  W.  W.  Gilliland,  for  a  full 
and  valuable  consideration,  became  tbe  pur- 
chaser of  two  thousand  dollars  of  the  amount 
secured  by  said  promissory  note  and  mortgage, 
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before  the  same  became  due.  without  any  do- 
tice  or  knowledge  of  fraud,  and  that  he  is  now 
owner  of  the  same,  as  he  has  averred  and  set 
forth  in  his  answer,  and  that  the  same  is  a  valid 
and  subsisting  lien  on  the  real  estate  descril)ed 
in  said  answer  and  cross-petition  to  the  extent 
of  said  Gilliland's  interest  therein;  and  the  court 
finds  the  amount  of  said  lien,  principal,  and 
interest,  to  the  25th  dayof  November,  1887,  to 
be  $3,670,  which  said  W.  W.  Gilliland  is  enti- 
tied  to  recover,  with  eight  per  cent  interest  on 
$2,000  thereof  from  said  2oth  day  of  Novem- 
ber, 1877. 

"Second.  That  so  much  of  said  mortgage 
dated  January  29,  1878,  as  is  set  forth  and 
claimed  in  his  answers  and  cross-petition  by  the 
defendant  E.  M.  Gardner,  namely,  three  thous- 
and dollars,  is  without  consideration,  and  was 
so  made  with  intent  to  hinder  and  defraud  and 
delav  the  creditors  of  him,  the  said  John  W. 
Gardner,  and  is  therefore  fraudulent  and  void 
as  against  the  creditors  of  said  John  W.  Gard- 
ner, and  that  so  much  of  said  mortg^e  as  is 
now  held  and  claimed  by  said  defendant  E.  M. 
Gardner  should  be  set  aside  and  held  for 
naught,  and  that  the  said  answer  and  cross-pe- 
tition of  E.  M.  Gardner  should  be  dismissed. 

'*  Third.  That  the  plaintiff  discovered  said 
fraud  and  the  fraudulent  character  of  said 
mortgage  in  the  springer  summer  of  1879,  and 
more  than  four  years  next  before  the  begin- 
ning of  this  action. 

"  Fourth.  That  on  the  23d  day  of  August, 
A.  D.  1881,  said  plaintiff  brought  an  acticm  in 
the  common  pleas  court  of  Brown  county, 
Ohio,  to  adjust  liens  on  the  real  estate  de- 
scribed in  the  petition  in  this  action  in  said 
mortgage  of  January  29,  1878,  and  to  sell  the 
same  to  pay  certain  judgments  which  said 
Holmes  then  held  against  the  defendant  John 
W.  Gardner,  on  the  same  notes  now  set  forth 
in  the  amendment  to  his  petition  in  this  action, 
to  which  suit  W.  W.  Gilliland  and  E.  M.  G^rd- 
ner  were  made  defendants,  and  required  to 
disclo.se  their  liens  on  said  premises.  Said 
Gilliland  and  Gardner  filed  their  separate  an- 
swers and  cross-petitions  in  said  action  on  the 
14th  day  of  February,  A.  D.  1882.  and  therein 
set  forth  the  same  claim  under  said  mortgage 
of  January  29,  1878,  as  now  claimed  by  them 
in  this  action.  On  the  15th  day  of  March,  A. 
D.  1882,  the  plaintiff,  C.  C.  Holmes,  filed 
answers  to  said  cross-petitions  of  Gilliland  and 
Gardner,  denving  the  validity  of  the  said 
mortgage  of  Januanr  29,  1878,  on  the  ground 
of  fraud,  substantially  as  he  does  in  this  action. 
Said  action  was  dismissed  by  the  district  court 
of  Brown  county,  Ohio,  September  14,  1882, 
without  prejudice  to  another  action.  On  the 
17th  day  of  March,  1882,  said  John  W.  Gard- 
ner made  an  assignment  under  the  state  insolv- 
ent laws  to  one  W.  H.  Sly,  and  said  Sly,  on 
the  14th  day  of  December,  A.  D.  1882,  filed  a 
petition  in  the  probate  court  of  Brown  county, 
Ohio,  to  sell  the  real  estate  of  his  said  assignor 
by  said  mortgage  of  January  29,  1878.  to  pay 
the  debts,  to  which  petition  said  Gilliland  and 
Gardner  were  again  made  defendants,  and  re- 
quired to  set  up  their  liens,  if  any,  on  said  real 
estate,  prior  to  the  14th  day  of  January,  A.  D. 
1882.  Said  W.  W.  Gilliland  and  E.  M.  Gard- 
ner again  filed  their  separate  answers  and  cross- 
petitions  in  said  probate  court,  and  therein  set 
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lorth  aDd  claimed  the  same  interest  under  said 
mortga^  of  January  29,  1878,  as  they  do  in 
4bis  action. 

'^Tbe  present  plaintiff,  C.  C.  Holmes,  ap- 
peared in  the  probate  court,  and  asked  to  be 
made  a  defendant  to  said  petition  of  said  as- 
signee; but  his  application  and  motion  Tvas 
denied  by  the  court,  and  said  Holmes  then  in- 
demnified said  assignee,  and  required  him  to 
contest  the  validity  of  said  mortgage  of  Janu- 
ary 29, 1878,  for  fraud;  and  said  assignee  then, 
gnor  to  said  14th  day  of  December,  1882,  filed 
is  answer  to  said  cross  petition  of  W.W.  Gill- 
fland  and  K  M.  (Gardner  in  said  action,  attack- 
ing said  mortgage  for  fraud,  substantially  as 
the  plaintiff  has  done  in  this  action.  Said  pe- 
tition of  W.  H.  Sly,  assignee,  was  dismissed  by 
the  district  court  of  Brown  county,  Ohio,  so 
far  as  the  issues  made  as  to  said  Question  of 
fraud  were  conceroed,  on  the  20tli  day  of  Sep- 
tember, 1888,  and  said  action  as  to  said  issues 
failed  on  said  day  otherwise  than  upon  its 
merits.  Thereafter,  on  the  1  st  day  of  January, 
lb84,  the  plaintiff  brought  the  present  action, 
and  the  court  does  further  find  that  the  real 
€state  described  in  plaintiff's  petition  has  been 
sold,  and  that  the  proceeds  thereof  are  now  in 
the  hands  of  said  trustee  of  said  John  W.  Qard- 
oer.  From  which  findings  and  conclusioDS  of 
facts  the  court  does  now  adjudge,  order,  and 
decree  that  out  of  the  proceeds  of  the  sale  of 
the  real  estate  descril)ed  in  the  said  montage 
of  January  29,  1878,  the  defendant  W.  W. 
OilHland,  as  the  trustee  of  John  W.  Gardner, 
first  pay  said  sum  of  |8,570,  so  as  aforesaid 
found  to  be  due  and  owing  to  him  on  said 
ntortgase,  together  with  8  per  cent  interest  on 
<$3,000  thereof,  and  the  residue  of  said  proceeds 
that  he  administer  according  to  law.  It  is 
further  adjudged  and  ordered  by  the  court  that 
the  plaintiff  recover  from  the  defendant  E.  M. 
Gardner  the  costs  made  on  his  petition,  except- 
ing the  costs  made  on  the  cross-petition  of 
Oilliland,  and  taxed  to  |175.42,  aod  that  the 
defendant  W.  W.  Gilliland  recover  from  the 
plaintiff  the  costs  by  him  expended  in  this  ac- 
tion, taxed  to  $14.70;  to  all  of  which  findings, 
conclusions,  orders,  judgments,  and  decrees 
the  plaintiff,  by  his  counsel,  aod  the  defendant 
£.  M.  Gardner,  by  his  counsel,  except.  And 
It  is  further  ordered  that  all  other  cross-peti- 
tions in  this  action,  and  all  the  parties  hereto, 
be.  and  they  are  hereby,  dismis^sd.  It  is  fui^ 
tber  ordered  that  a  special  mandate  issue  to  the 
<*oart  of  common  pleas  to  carry  the  above  and 
foregoing  Judgments  into  effect." 

To  reverse  the  judgment  of  the  circuit  court 
«  petition  in  error  is  filed  in  this  court. 

Mr,  G.  A.  White*  for  plaintiff  in  error: 

The  mortgage  is  an  entirety.  It  is  a  mere 
4d)09e  in  action.  The  assignee  takes  it  sut>- 
Ject  to  every  defense  and  every  infirmity  that 
might  be  urged  against  the  maKer  or  the  origi- 
nal payee.  The  assignee  stands  in  the  shoes 
of  the  original  payee.  The  principles  of  law 
applicable  to  commercial  paper  do  not  apply 
to  mortgages. 

Baily  v.  BmiiK  14  Ohio  St  896;  Banneyy. 
Hardy,  48  Ohio  St.  157,  per  Okey,  J.,  160;  0«- 
born  V.  McCldlani,  43  Ohio  bt.  284,  803, 
810. 

The  consideration  for  the  note  and  mortgage 
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was  illegal  and  consequently  the  mortgage  was 
void. 

McQuode  v.  Boaecrans,  86  Ohio  St.  442; 
Widoe  V.  Webb,  20  Ohio  St.  431;  Raguet  v. 
.BW/,7Ohio,70;  Ka/triY.  Walton  A^  Ohio  St. 19H. 

Mes8r8.  G.  Bambach  ft  Son*  for  W.  W. 
Gilliland: 

No  rule  exists  which  precludes  the  assignee 
of  part  of  the  security  ot  the  mortgage  to  en 
force  his  claims  against  the  moneyage  in  equity 

Stanhery  v.  Smythe,  13  Ohio  St.  501. 

But  it  is  incorrect  to  say  that  a  mortgage 
operates  a  conveyance  of  the  estate  by  way  of 
pledge  or  security  of  the  debt,  and  gives  to  the 
mortgagee  the  benefit  of  all  the  doctrines  ap- 
plicable to  bona  fide  purchasers. 

Harkrader  v.  /w?%,  4  Ohio  St.  611.  See 
also  Raguet  v.  Boll,  7  Ohio,  70;  McArlhur  v. 
Franklin,  16  Ohio  St.  193;  HiUv.  West,  8  Ohio, 
224.  81  Am.  Dec.  442. 

The  assignments  invested  the  several  as- 
signees after  E.  M.  Gardner  to  and  including 
the  defendant  Gilliland  with  all  the  rights  se- 
cured by  the  mortgage,  as  effectually  as  if  con- 
veyed by  deed. 

Paine  v.  French,  4  Ohio,  818;  Baily  v. 
Smith,  14  Ohio  St.  406;  Webb  v.  Boff,  0  Ohio 
St.  430. 

The  title  acquired  by  the  assignment  may 
not  be  a  legal  title,  such  as  woulcf  support  an 
ejectment,  for  instance;  but  it  is  certainly  an 
equitable  title,  which  is  recognized  and  en- 
forced by  a  court  of  equity  as  if  it  had  been 
transmitted  by  grant. 

Pierce  v.  FoAinee,  47  Me.  518;  ExU  v.  West, 
8  Ohio,  224,  81  Am.  Dec.  442;  McOuffey  v. 
Finlty,  20  Ohio,  474;  Grant  v.  Ludloio,  8  Ohio 
St.  88. 

If  E.  M.  Gardner,  the  mortgagee,  bad  con- 
veyed by  deed  his  interest  in  the  real  estate 
covered  by  the  mortgage  there  would  be  no 
room  for  argument,  under  the  findings  of  the 
circuit  court,  that  a  genei-al  creditor  of  J.  W. 
Gardner  would  have  any  standing  in  a  court  of 
equity  to  set  the  conveyance  aside,  even  though 
as  between  J.  W.  and  E.  M.  it  was  fraudulent. 

Farmers  Nat.  Bank  of  Salem  v.  Teeters,  31 
Ohio  St.  36;  Pt/rter  v.  Barclay,  18  Ohio  St. 
546;  Booker  v.  Booker,  29  Ohio  St.  5. 

The  equities  of  the  purchaser  are  superior  to 
those  of  the  general  creditors,  because  he  parted 
with  his  money  on  the  strength  and  relying 
upon  a  specific  lien. 

Norton  v.  Beaver,  6  Ohio,  181;  Barr  v. 
Hatch,  3  Ohio,  538;  Manley  v.  Bunt,  1  Ohio, 
257;  Minns  v.  Morse,  15  Ohio,  568,  45  Am. 
Dec.  590. 

InCarpenter  v.  Longan, 83 U.  S.  16  Wall.  271. 
21  L.  ed.  313,  the  Supreme  Court  of  the  United 
States  thinks  that  the  fallacy  which  lies  in 
overlooking  the  distinction  between  a  mort- 
gage which  is  conceded  to  be  but  an  incident 
ot  the  debt,  and  a  chose  in  action  standing 
alone,  has  misled  many  able  minds,  and  is  the 
source  of  all  the  confusion  that  exists. 

See  also  Webb  v.  Hoselton,  4  Neb.  808, 19  Am. 
Rep.  638;  Burhans  v.  Huicheson,  25  Kan.  625, 
37  Am.  Rep.  274;  Lewis  v.  Kirk,  28  Kan.  497, 
42  Am.  Rep.  178. 

Dickman,  /.,  delivered  the  opinion  of  the 
court: 
The  record  discloses  that  on  the  29th  day  of 
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JaDuary,  1878,  the  defendant  John  W.  Gkird- 
ner  executed  a  mortgage  on  the  preroises  de- 
scribed in  the  original  petition  to  bfs  brother 
and  co-defendant  E.  M.  Gardner,  ostensibly 
for  the  purpose  of  securinff  the  payment  of  a 
certain  promisRorv  note  of  that  date,  by  him 
Higned,  for  $5,000,  made  payable  to  IS.  M. 
Gardner  or  order  in  two  years  after  date,  with 
interest  at  8  per  cent  per  annum.  On  the  Ist 
day  of  September,  1878,  an  Interest  to  the 
amount  of  $2,000  in  the  above-named  note  and 
mortgage  was  assigned  and  transferred  by  E. 
M.  Gardner  to  Bennington,  Coburn  &  Co.,  by 
them  to  W.  T.  Galbreath,  by  him  to  James 
Gilliland,  and  by  his  executors  to  the  defendant 
W.  W.  Gilliland. 

The  question  in  the  case  before  us  which  we 
deem  most  material  to  consider  frows  out  of 
the  following  findings  of  fact  from  the  evi- 
dence, to  wit:  That  W.  W.  Gilliland,  for  a 
full  and  yaluable  consideration,  became  the 
purchaser  of  $2,000  of  the  amount  secured  by 
the  promissory  note  and  mortgage,  before  the 
same  became  due,  without  any  notice  or 
knowledge  of  fraud;  that  he  is  the  owner  of 
the  same  as  he  has  averred,  and  that  the  same 
is  a  valid  and  subsisting  lien  on  the  real  estate 
described;  that  so  much  of  the  mortgage  dated 
January  29,  1878«  as  is  claimed  by  E.  M.  Gard 
ner,  namely,  $8,000,  is  without  consideration; 
and  was  made  by  John  W.  (Gardner  with  in- 
tent to  hinder,  delay,  and  defraud  his  credit- 
ors, and  is  therefore  fraudulent  and  void  as 
against  such  creiHtors,  and  that  so  much  of 
the  mortgage  as  is  held  and  claimed  by  £.  M. 
Gardner  should  be  set  aside  and  held  for 
naught.  It  is  assigned  for  error  that,  notwith- 
standing the  desigo  of  the  mortgage  was  to  de- 
fraud creditors,  the  court  below^held  that  Gill- 
iland, to  the  extent  of  the  interest  assigned  to 
him  in  the  mortgage,  acquired  a  valid  lien  on 
the  land  as  against  the  general  creditors  of  the 
mortgagor. 

As  a  general  rule,  it  is  now  well  established 
that  if  a  fraudulent  grantee  in  a  deed  to  de- 
fraud creditors  conveys  the  estate  to  a  bona 
fide  purchaser,  for  a  valuable  consideration; 
without  notice,  the  conveyance  is  good  as 
against  the  general  creditors  of  the  first  grant- 
or, and  in  favor  of  the  purchaser  the  first 
grant  will  be  purged  of  the  fraud.  Such  a 
purchaser,  it  is  said,  is  a  favorite  in  the  eyes 
of  a  court  of  equity,  and  will  be  protected 
whether  he  purchases  from  a  fraudulent 
grantor  or  a  fraudulent  grantee.  The  interests 
of  such  purchaser  are  deemed  superior  to  those 
of  creditors,  for  the  reason  that  the  former  has 
not,  like  a  mere  general  creditor,  trusted  "  to 
the  personal  responsibility  of  the  debtor,  but 
has  paid  the  consideration  upon  the  faith  of  the 
debtor's  actual  title  to  the  specific  property 
transferred."  Seymour  v.  WiUon,  19  Is.  Y, 
420.  On  the  part  of  the  purchaser  there  has 
been  merely  a  substitution  of  property,  and  the 
value  given  or  paid  bv  him  has  taken  the  place 
of  the  property  which  he  received .  In  regard  to 
a  case  where  there  was  a  bona  fide  purchaser, 
wi I  hout  noiice..  for  a  valuable  consideration  from 
a  grantee,  to  whom  property  has  been  conveyed 
to  defraud  creditors  of  the  grantor,  Mr,  Justice 
Story  said:  "Will  not  a  court  of  equity  de- 
cree that  the  fraudulent  grantee  shall  account 
to  the  judgment  creditor  for  the  amount  of  the 
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proceeds  of  the  sale,  considering  them  as  a 
mere  substitution  for  the  original  fund?  It 
appears  to  me  that  such  a  course  is  within  the 
established  doctrine  and  practice  of  the  court.'* 
Bean  y.  Smith,  2  Mason,  274.  See  Farmers 
Nat,  Bank  cf  Salem  v.  Teeters,  81  Ohio  St  87. 

The  same  principles  and  reasons  liiat  goyera 
in  the  conveyance  of  the  property  by  a  fraudu- 
lent grantee  may  properly  be  extended  to  an 
assignment  by  a  fraudulent  mortgagee  of  & 
part  of  the  mortgage  debt.  In  Barkrader  y. 
Leiby,  4  Ohio  St.  612,  this  court  has  said:  "It 
is  incorrect  to  say  that  a  mortgage  does  no  more- 
than  to  create  a  mere  lien  upon  the  property. 
It  operates  as  a  conveyance  of  the  estate,  by 
way  of  pledge  or  security  for  the  debt,  and 
nves  to  the  mortgagee  the  benefit  of  all  the 
doctrines  applicable  to  bona  fide  purchasers."' 
"A  mortgagee  is  deemed  a  purchaser  sub  modo. 
He  is  so  refi;arded  every  day  under  the  statute 
respecting  fraudulent  sales,  and  protected  with- 
in ihe  saving  clause  in  favor  of  subsequent 
§urchasers.'^  Per  Nelson,  (JK  J.,  FrUbey  v. 
^hayer,  26  Wend.  899.  "When  I  speak  of  & 
purchaser  for  a  valuable  consideration,"  aaya 
Lord  Hardwicke,  '*!  include  a  mortgagee,  for 
he  is  a  purchaser  pro  tanto"  WHwugfiby  v. 
WiUoughby,  1  T.  R  768.  The  interest  ac- 
quired by  the  mortgagee  in  the  land  may  not 
be  larffe,  but  it  may  also  far  exceed  in  amount 
the  value  of  [the  land,  and  the  equity  of  re- 
demption may  therefore  be  worthless.  A  re- 
sort to  the  procedure  of  foreclosure  in  equity 
may  clothe  the  mortgagee  with  the  absolute 
ownership.  "A  mortgagee,"  says  Jones  in  hia 
treatise  on  Mortgages,  "is  to  the  extent  of  hia 
claim  a  purchaser  of  the  land,  and  is  entitled 
to  the  same  protection  from  all  secret  equitiea 
and  trusts  of  which  he  had  no  notice  as  any 
other  bona  fide  purchaser.  He  is  not  affected 
by  his  mortgagor's  fraud  in  acouiring  hia  UUe."* 
Section  7.10,  and  cases  cited.  While  the  mort- 
gage itself  is  certainly  a  lien  for  a  debt,  it  i» 
something  more.  In  United  States  y.  Fisher. 
6  U.  S.  2  Cranch,  858,  2  L.  ed.  804,  the  court 
declared  "that  a  mortgage  is  a  conveyance  of 
property,  and  passes  it  conditionally  to  the 
mortgagee."  And  in  Conard  v.  Atlantie  Ins, 
Qo,  itfN.  r.,  26  U.  S.  1  Pet.  441,  7  L.  ed.  218,. 
a  mortgage  is  declared  to  be  "a  transfer  of  the 
property  itself  as  security  for  the  debt.** 
In  Wai  y.  Roff,  9  Ohio  St.  480,  it  is  held  that 
a  mortgage  is  a  conveyance  within  the  statute 
of  fraud  and  perjuries. 

Such  being  the  nature  of  a  mortgage  secur- 
ity, and  such  the  relation  of  the  mortgagee  te 
the  estate  conveyed,  if  E.  M.  Gardner,  the 
mortgagee,  had  conveyed  by  deed  to  W.  W. 
Gilliland  his  interest  in  the  real  estate  mort* 
gaged,  it  might  not  have  been  contended  that 
a  general  creditor  of  J.  W.  Gardner,  could, 
through  a  court  of  equity,  avoid  the  convey- 
ance to  Gilliland,  even  though  the  mortgage 
was  fraudulent  as  between  the  parties  thereio. 
In  Boily  y.  Smith,  14  Ohio  St.  406,  at  the 
very  threshold  of  the  discussion  of  thequestioQ 
whether  the  mortgagor  might  insist  upon  the 
fraud  as  a  defense  to  an  acuon  brought  to  fore- 
close the  mortgage,  Ranney,  J.,  says:  "The 
question  is  in  no  way  affected  by  the  further 
question  whether  a  mortgagee  acquires  such 
an  interest  in  the  land  as  to  enable  bis  grantee, 
being  also  assignee  of  the  note  by  deed  duly 
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executed,  to  claim  the  benefit  of  the  rule  which 

Srotectfl  bona  fide  purchasers  of  real  estate." 
illiland,  according  to  the  finding  of  facts,  be- 
came the  purchaser  of  $2,000  of  tbe  amount 
secured  by  tbe  promissory  note  and  mortgage. 
By  what  form  of  assignment  be  obtained  such 
an  interest  it  does  not  appear.  If  lo  the  extent 
of  the  amount  paid  by  bim,  an  assignment  by 
deed  could  have  put  bim  in  the  place  of 
tbe  mortgagee,  and  ipso  facto  operated  as 
a  transfer  of  the  premises  covered  by  the 
mortgage,  yet  such  mode  of  transfer  was  not 
necessary  to  vest  in  him  the  rights  of  the  mort- 
gagee. The  mere  assignment  of  a  note  in  writ- 
ing and  delivery  of  the  mortgage  deed  would  be 
adequate  to  transfer  all  tbe  rights  secured  by  tbe 
mortgage.  Paine  y.  Frenm,  4  Ohio,  818.  A 
bank,  by  becoming  the  owner  of  the  notes, 
may  acquire  the  equity  in  the  mortgage, 
though  delivered  without  indorsement  oras* 
aignment.  Allen  v.  First  Nat»  BankqfXenia, 
23  Ohio  St.  97;  and  see  SwarU  v.  leUt.  18 
Ohio  St.  419.  And  if  the  note  or  other  debt 
secured  by  the  mortgage  be  transferred  with- 
out even  a  delivery  of  tbe  mortgage,  tbe 
mortgage,  in  equity,  goes  with  the  debt, 
unless  there  be  an  agreement  to  the  contrary. 
As  the  assignee  of  a  note  and  mortgage 
may  thus  acquire  all  the  right  secured  by 
the  moTfgaire  with  power  of  foreclosure,— the 
consideration  paid  being  a  fund  substituted  for 
tbe  benefit  of  the  mortgagor's  creditors,— no 
good  reason  is  apparent  why  such  assignee,  if 
he  purchased  bona  fide,  for  valuable  consider- 
ation and  without  notice,  from  a  fraudulent 
mortgagee  in  a  deed  to  defraud  creditors, 
should  not  be  protected  afcainst  the  general 
•creditors  of  the  mortgagor,  in  like  manner  as 
the  rights  of  a  l)ona  tide  purchaser  of  property 
from  a  fraudulent  grantee  without  notice,  who 
has  paid  a  valuable  consideration  to  such 
grantee  are  protected  against  tbe  general  cred- 
itors of  the  lirst  grantor,  though  such  grantor 
may  have  been  actuated  by  a  fraudulent  inten- 
tion. 

No  authorities  have  been  brought  to  our 
notice  by  counsel,  in  which  the  exact  question 
before  us  has  been  considered,  but  the  anal- 
ogies are  such  that  we  think  the  same  rule 
ahould  be  applied  to  the  purchaser  of  property 
from  a  fraudulent' grantee  and  the  assignee 
from  a  fraudulent  mortgagee  of  an  interest  in 
the  mortgage  and  note  or  debt  thereby  secured. 
A  doctrine  different  from  that  we  have  an- 
nounced might  result  in  opening  a  wide  door 
faistead  of  closing  the  avenue  to  deception  and 
fraud.  The  mortprapror,  having  colluded  with 
his  mortgagee  to  dispose  of  the  security  to  an 


innocent  purchaser  for  value  who  had  no 
knowledjg;e  of  tbe  mortgagor's  creditors  or 
their  claims,  might  then  direct  his  creditors  to 
pursue  the  assignee  of  his  fraudulent  mort- 
gagee, and  make  their  claims  out  of  the  very 
property  for  which  he  and  the  confederaia 
mortgagee  had  received  the  purchase  money. 
The  case  of  BaHy  v.  Smith,  supra,  which  baa 
given  rise  to  much  discussion,  and  some  con- 
trariety of  opinion,  has  been  referred  to  in 
argument  as  establishing  that  the  transfer  of  a 
negotiable  promissory  note,  secured  by  mort- 
gage on  real  estate,  to  a  bona  fide  indorsee, 
does  not  entitle  the  holder  to  foreclose  the 
mortgage  when  it  appears  that  both  note  and 
mortgage  were  obtained  by  fraud.  In  that 
case  the  mortgagor  was  not  a  party  to  the 
fraud,  but  was  inveigled  into  giving  his  note 
for  a  pretended  patent  right  for  an  utterly 
worthless  machine,  and,  after  paying  more 
than  half  of  tbe  note,  was  deluded  into  execut- 
ing a  mortgage  to  secure  tbe  balance.  Under 
such  a  state  of  facts  the  mortgagor  was  pro- 
tected, not  in  taking  advantage  of  his  own 
wron^,  but  against  the  fraud  that  had  been 
practiced  upon  him  by  others.  The  decision 
gives  no  encouragement  to  tbe  doctrine  that 
the  mortgagor  may  conspire  with  tbe  mort 
gagee  to  binder,  delay,  and  defraud  his  a%d 
itors,  and  then  avoid  a  foreclosure  as  against  a 
bona  fide  purchaser  for  valuable  consideration 
and  without  notice,  from  the  fraudulent  mort- 
gagee, of  the  whole  or  a  portion  of  tbe  amount 
secured  by  the  mortgage.  It  is  urged,  how- 
ever, that  the  mortgage  in  controversy  is  an 
entirety,  and  was  given  to  secure  a  single 
promissory  note  for  the  gross  and  entire  sum 
of  $6,000.  But  the  equitable  rights  of  the 
purchaser  from  the  mortgagee  were  entitled  to 
the  protection  of  the  court  whether  he  pur- 
chased all  or  onlv  a  fractional  part  of  the 
mortgage  debt.  Inhere  was  no  legal  impedi- 
ment on  the  face  of  the  instruments,  or  other- 
wise known  to  the  purchaser,  that  prevented 
the  mortgagee  from  disposing  of  the  entire  or  a 
portion  of  tbe  amount  secure  by  the  promis- 
sory note  and  mortgage,  and  the  assignee  of  a 
part  of  the  mortgage  debt  became  entitled  pro 
rata,  as  when  fractional  parts  of  tbe  same 
judgment  are  successively  assigned  to  different 
persons.  Patricks  App,  105  Pa.  856;  Moore's 
App,  92  Pa.  809;  Thayer's  App.  (Pa.)  9  AtL 
Rep  498. 

Upon  an  examination  of  the  record  we  have 
discovered  no  error,  and  the  judgment  of  ths 
Circuit  Court  should  be  afflmiecL 

Judgment  accordingly. 


IOWA  SUPREME  COURT. 


H.  A.  MARSH.  Appt. 

V. 

T.  B.  MoNIDERs^o/. 

C Iowa ) 

1*  Wbether  ioe  Is  technically  a  part  of 


tbe  land  over  which  it  Is  formed  or  not,  its  use 
appertains  to  tbe  Jand  and  tMloogs  to  him  who 
has  the  rierht  to  possess  and  use  It. 
8.  The  rifl^ht  to  cut  ice  on  a  ranning^ 
stream  of  non-navli^ble  water  belongs  to  a 
tenant  under  a  lease  of  the  **free  and  uninter- 
rupted oooupation**  of  the  land  upon  which  the 


NOTB.— The  pfopeity  rlflrhts  hi  ioe  are  presented 
at  some  length  In  note  to  Brown  ▼.  Ounniagham 
<I(»nUl2Ii.R.A.58B,  also  in  other  oases  In  this  se- 
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riea:  Gregory  v.  Bosenkraos,  1 L.  R.  A.  178, 72  Wis. 
«0:  Hill  V.  Munday.  4  L.  U.  A.  674. 11  Ky.  L.  Rep. 
£48;  Barrett  y.  Bookport  Ioe  Oo.  10  L^  B.  A.  774, 84 


8ee  also  28  L.  R.  A.  581. 
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ice  fomu,  and  he  may  lawfully  sell  such  right  to 
another. 

(Hay  20. 18B8.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  district  court  for  Cerro  wrdo  county 
in  favor  of  defendants  in  an  action  brought  to 
enjoin  defendants  from  cutting  or  otherwise 
interfering  with  certain  ice,  and  to  recover  the 
value  of  ice  which  they  bad  already  cut.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Menri,  CUi^i^tt  ft  Rule,  for  appellant: 

Ice  is  realty,  a  part  of  the  real  estate. 

9  Am.  ^  Eng.  Encyclop.  Law.  pp.  858-856, 
and  notes;  State  v.  Foitmeyer,  83  Ind.  402,  6 
Am.  Rep.  224;  Waahinffton  lee  Co,  v.  Shortall, 
101  111.  46, 40  Am.  Rep.  196;  Edgertan  v.  Huff, 
26  Ind.  85. 

The  owner  of  an  easement  in  water  has  no 
right  to  the  ice  formed  thereon  against  the 
owner  of  the  soil. 

Brooktille  db  M.  H.  Co.  v.  Butier,  91  Ind. 
184,  46  Am.  Rep.  580. 

This  would  seem  to  apply  to  the  question 
between  landlord  and  tenant  and  favor  the 
right  of  the  landlord  to  ice. 

Stevens  v.  KeUy,  78  Me.  445,  67  Am.  Rep. 
813;  Uam  v.  Salem,  100  Mass.  850;  Paine  v. 
WooOe,  108  Mass.  172:  Elliot  v.  Fitchhurg  R. 
Co.  10  Cush.  191;  Cumminge  v.  Barrett,  10 
Gush.  186;  Gould,  Waters,  §  191,  and  notes, 
pp.  886,  887. 

Having  established  by  authorities  that  the 
ice  was  realty,  the  tenant  had  no  right  to  dis- 
pose of  it. 

The  tenant  for  life  may  not  cut  wood  to  sell. 

WebHer  v.  Wdwter,  33  N.  H.  18,  66  Am. 
Dec.  705;  Smith  v.  Jetcett,  40  N.  H.  532;  Bulh 
bard  y.  Shaw,  12  Allen,  122. 

Nor  to  burn  bricks,  made  from  clay  dug  on 
the  land  where  bricks  are  for  sale. 

Livingston  v.  Reynolds,  2  Hill,  157. 

Nor  to  be  used  on  another  estate. 

Ccok  V.  Cook,  11  Gray,  128. 

When  a  tenant  leases  lards  for  agricultural 
purposes  it  is  waste  for  him  to  work  mines, 
and  the  same  is  true  when  the  lease  is  for  any 
purpose  inconsistent  with  the  idea  that  the 
parties  contemplated,  that  the  tenant  should 
open  mines  or  quarries. 

United  States  v.  ParroU,  1  McAlL  271;  EiU 
y.  Taylor,  22  Gal.  192. 

When  the  tenant  has  been  allowed  to  cut 
wood  for  the  purpose  of  clearing  land,  he  may 
not  cut  it  with  a  view  to  profit  from  sale. 

Kidd  v.  Denvison,^  Barb.  9:  Davis  y.  Qilli- 
am,  40  N.  G.  808;  Parkins  y.  C'Oxe,  8N.  G.839. 

It  is  waste  for  a  tenant  to  open  gravel  pits  in 
the  land  and  dig  and  sell  gravel  therefrom,  or 
dig  up  and  sell  the  soil  or  clay  where  that  was 
not  the  usual  mode  of  improving  the  land,  or 
dig  the  clay  and  make^  it  into  bricks  for  sale. 

Smith  V.  Rome,  19  Ga.  89;  Huntlyy.  Rvssell, 
18  Q.  B.  Div.  572;  Livingston  v.  Reynolds,  2 
Hill.  157. 

The  tenant  has  no  right  to  dig  limestone  or 
the  like  when  not  du^  for  the  reparation  of 
buildings  or  the  manuring  the  land. 


Goke,  Inst.  58,  54  d;  Moyle  y.  3fayle,  Owen, 
66. 

Nor  to  open  land  to  search  for  mines,  nor  to 
open  new  mines. 

Saunders  Case,  5  Coke,  12;  Storighton  y. 
Tjeigh^  Taunt.  402;  Darqi  v.  Askwith,  Hob. 
284;  Viner  v.  Vaughan,  2  Beav.  466;  Irtoin  y. 
Covode,  24  Pa.  162;  Owings  v.  Emery,  6  Gill, 
260. 

Nor  to  remove  stone  walls. 

Thaefter  y.  Phinney/l  Allen,  146. 

Nor  has  a  life  tenant  a  light  to  open  new 
mines,  nor  sell  ooal  where  it  has  been  used 
only  for  domestic  purposes  prior  to  the  life 
estate 

Franklin  Coal  Co.  v.  McMillan,  49  Md.  549^ 
88  Am.  Rep.  280.  See  also  Oaines  y.  Qreen 
Pond  Iron  Min.  Co,  82  N.  J.  Eq.  86;  Den  v. 
Kinney,  5  N.  J.  L.  552;  Findtay  y.  Smith,  6 
Munf.  134,  8  Am.  Dec.  788:  Crouch  y.  Pur- 
year,  1  Rand.JVa.]  268,  10  Am.  Dec.  628; 
Watterson  v.  Reynolds,  96  Pa.  474,  40  Am. 
Rep.  672. 

In  Washington  lee  Co.  v.  ShortaU,  101  RL 

1 46,  40  Am.  Rep.  196,  it  is  said  of  the  nature  of 

ice:  ''It  is  connected  with,  and  in  the  nature 

of,  an  accession  to  the  land,  properly  as  being 

included  in  it  in  its  indefinite  extent  up  wards. 

Mr.  Richard  Wilber»  for  appellcQ: 
^  We  do  not  consider  it  of  any  consequence 
to  this  action  whether  the  ice  was  realty  or  not. 
Biggins  v.  Kusterer,  41  Mich.  818,  82  Am. 
Rep.  160,  Is  supported  by  the  best  common 
sense  and  its  arguments  are  unanswerable. 

Gould,  Waters,  §  191;  Warvelle.  Vendoie 
ft  Purchasers,  22. 

This  tenant's  lease  expired  April  10.  By  that 
time  dl  the  fruits  of  the  soil  of  the  ice  would 
have  gone  to  decay  and  loss  if  the  tenant  did  not 
gather  it.  The  landlord  or  bis  assiffnee  could 
not  enter  to  gather  it.  His  only  right  to  enter 
the  premises  at  all  was  to  collect  nis  rent,  to 
make  repairs  necessary  to  prevent  waste  or  to 
protect  his  reversionary  interests  merely. 

Taylor,  Land.  &  T.  5th  ed.  §§  173,  174. 

Property  is  the  right  and  interest  which  a 
man  has  in  lands  and  chattels  to  the  exclusion 
of  others.  It  is  not  only  a  right  to  use  but  a 
right  to  dispose. 

2  Bouvier.  Law  Diet.  887. 

A  lessee  for  a  year  is  entitled  to  work  an 
open  mine  upon  the  premises  there  being  noth- 
ing in  the  lease  to  the  contrary. 

Harlou)  v.  Lake  Superior  Iron  Cb.  86  Mich. 
116,  citing  1  Wash.  412. 

This  is  precise!]^  our  condition. 

A  lessee  is  entitled  to  the  accretions  added 
to  demised  premises  fronting  on  a  river. 

12  Am.  <&  Eng.  Encvclop.  Law,  698,  note  t. 

He  has  the  sole  and  exclusive  right  to  use 
and  occupy  the  premises  during  his  term  and 
may  maintain  trespass  against  his  landlord  for 
a  wrongful  entry. 

12  Am.  &  Eng.  Encyclop.  Law,  695.  696. 

He  is  entitled  to  the  use  of  all  those  privi- 
leges, easementa,and  appurtenances  in  any  way 
belonging  to  the  premises  under  the  lease,  a* 
incident  to  his  grant  unless  they  haye  been  ex- 
pressly reserved  and  excepted  out  of  the  lease 


Me.  166;  Mansfield  v.  Place,  18  L.  R.  A.  89, 08  Mloh. )  As  to  sales  of  loe,  _, 
460:  Concord  Mfff.  Co.  v.  Robertson  (N.  H.)  18  L.  B.  L.  R.  A.  482, 166  Mass. 
A.679.  I  A.  224,  88  Me.  471L 
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also  Murohle  v.  Ooraell,  14 
80;  Morse  v.  Moora,  18  K  B.. 


1893. 
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12  Am.  &  Eng.  Encyclop.  Law,  706;  dBou- 
der.  Law  Diet  p.  6,  §  12;  Taylor,  Land.  &  T. 
§178. 

Even  the  hirer  of  a  flock  of  sheep  is  entitled 
to  the  increase  of  the  flock  during  the  term  and 
he  is  regarded  as  the  temporary  proprietor. 

2  Kent,  Com.  8th  ed.  p.  433. 

Boblnson*  Oh.' J,,  delivered  the  opinion  of 
the  court: 

Clara  £.  Doud  is  the  owner  of  that  part  of  a 
ceriain  tract  of  )and  which  is  west  of  the  cen- 
ter of  a  stream  of  water  which  flows  across  it. 
That  stream  is  about  eight  rods  in  width,  is 
not  navigable,  and  is  known  as  "Lime  Creek." 
Mra.  Doud  made  to  plaintiff  a  bill  of  sale  of 
the  ice  which  should  be  formed  in  her  part  of 
the  stream  during  the  winter  which  commenced 
in  the  year  1890.  When  Mrs.  Doud  purchased 
the  land,  in  June  of  that  year,  it  was  occupied 
hy  Hu  M.  Fulghum,  as  subtenant,  under  a  lease 
which  gave  him  the  right  to  the  free  and  un- 
interrupted occupation  thereof  until  April, 
1891,  and  the  tiUe  acquired  by  the  purchase 
was  subject  to  his  rights  under  the  lease.  He 
sold  to  defendants  the  ice.  which  was  included 
in  the  bill  of  sale  to  the  plaintiff,  and,  after  the 
ice  was  formed,  they  cut  and  removed  portions 
of  it  for  their  own  uses.  The  plaintiff  con- 
tends that  the  ice  was  real  estate, — a  part  of 
the  land  owned  by  Mrs.  Doud;  therefore,  that 
the  lease  gave  to  the  tenant  no  right  to  remove 
it;  and  that  the  bill  of  sale  transferred  the 
ownership  of  it  to  plaintiff.  It  is  well  settled 
that,  under  some  conditions,  water  and  ice  are 
to  be  regarded  as  real  estate,  belonging  to  the 
owner  of  the  land  which  is  beneath  it  See 
State  Y.  Pottmeyer,  33  Ind.  402,  5  Am.  Rep. 
224,  and  cases  therein  cited;  9  Am.  &  Eng. 
Sncyclop.  Law,  858.  And,  when  that  is  the 
ease,  the  landowner  or  his  assign  has  the  ex- 
clusive right  to  gather  and  dispose  of  the  ice 
for  his  own  benefit,  subject  to  the  rights  of 
other  riparian  owners.  See  Bigelow  v.  Shaw, 
66  Mich.  341,  and  cases  therein  cited.  In  this 
state  the  owner  of  land  has  the  right  to  use  so 
much  of  the  water  of  a  stream  flowing  over  it 
as  is  necessary  to  supply  what  are  termed  his 
"natural  wants."  Spenee  v.  MeDonough,  77 
Iowa,  461;  Ferguitm  v.  Firmenieh  Mfg,  Co.  77 
Iowa,  676.  Where  he  does  not  own  the  soil 
under  the  stream,  as  where  it  is  meandered, 
and.his  ownership  does  not  include  its  bed,  he 
has  no  exclusive  right  to  the  ice  which  forms 


in  it.  Serrin  v.  Grtfe,  67  Iowa,  197.  In  such 
cases,  whoever  has  lawful  access  to  the  streams 
may  use  the  water  and  the  ice  which  fonns- 
tfaerein  in  such  manner  as  does  not  interfere 
with  the  ri|;hts  of  the  riparian  owners.  Braton 
V.  Cunningham,  82  Iowa,  515. 12  L.  R.  A.  583. 

Whether  the  ice  which  forms  in  a  running 
stream  is  to  be  regarded  technically  as  a  part 
of  the  land  over  which  it  is  formed  or  to  which 
it  is  attached  is  a  question  we  do  not  find  it 
necessary  to  determine.  It  is  water  congealed, 
and.  although  more  readily  secured  and  con- 
trolled for  many  purposes  than  water,  it  is  in 
most  respects  subject  to  the  rules  which  gov- 
ern the  rights  of  the  riparian  proprietor  to  the- 
water.  Ice  may  t>e  attached  to  bis  land,  but  it 
was  not  produced  by  the  land,  drew  nothing 
from  it,  and  will  give  nothing  to  it.  It  i» 
transient  by  nature,  and  will  soon  disappear, 
unless  prevented  by  the  labor  of  man.  It  is  & 
product  of  the  changing  seasons,  which  the 
occupier  of  the  soil  may  use  as  he  might  have 
used  the  water  from  which  it  was  formed .  If 
he  own  the  land  under  it,  he  may  use  the  ice  as* 
be  might  have  used  the  water,  to  supply  his  nat- 
ural wants,  and  for  other  purposes,  so  far  as  he 
can  do  so  without  affecting  the  rights  of  others, 
as  of  lower  owners  on  the  same  stream.  Sucb 
use  appertains  to  the  land,  and  belongs  to  him 
who  has  the  right  to  possess  and  use  it.  Ii^ 
this  case  that  right  was  conferred  upon  Ful- 
ghum, by  virtue  of  the  lease.  It  is  said  that 
his  lease  was  for  ordinary  farming  purposea 
only,  but,  if  that  were  true,  he  would  nave  had 
the  right  to  use  so  much  of  the  water  and  ice 
as  he  required  for  such  purposes.  The  lease, 
however,  does  not  restrict  the  tenant  to  the  use 
of  the  premises  for  agricultural  purposes  only, 
but  gives  him  the  right  to  the  '*free  and  unin- 
terrupted occupation  thereof,"  and  necessarily 
the  right  to  use  them  and  their  appurtenances. 
Nothing  was  reserved,  excepting  timber  not 
required  for  repairing  fences.  The  leased 
premises  included  one  half  of  the  l)ed  of  the 
stream,  and  such  rights  as  the  owner  had  in> 
the  stream  itself.  He  retained  no  right  to  en- 
ter upon  the  premises  to  gather  ice,  and  his- 
gnintee  acquired  none  as  against  the  tenant. 
We  are  of  the  opinion  that  the  lease  gave  to^ 
the  tenant  the  right  to  cut  and  remove  the  ioe 
in  question,  and  find  that  such  right  was  as- 
signed to  the  defendants. 

The  judgment  of  the  Dutriet  Court  iec^jfirmed 
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An  indorsee  of  a  promiasory  note  given 
and  transferred  Ibr  Talne  may 
recover  the  whole  aaaoont  from  the 
maker  although  a  portion  of  saoh  amount  has 


been  paid  by  the  receiver  In  Insolvency  of  the- 
indorser  and  bold  the  Judflrment  vro  taTito  as- 
trustee  for  the  mdorser  since  upon  the  merger 
of  the  note  in  judgment  the  indorser  can  only 
proceed  through  the  judgment  or  against  its  pro- 
ceeds and  such  judgment  and  payment  there- 
under will  discbarge  the  note  utterly. 

(Jfai/nord,  J^  dteonts.) 
(March  21, 1808.) 


NosB.— ITfae  idea  of  taking  a  jadgment  for  the 
whole  sam  after  a  part  of  it  has  been  paid  is  suffl- 
eieotly  startling  on  first  presentation  to  awaken 
especial  interest  althbagh  the  question  proves  to 
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be  one  as  to  the  form  of  remedy  rather  than  ona- 
of  substantial  right.  The  briefs  of  counsel  and 
opinion  of  the  court  leave  no  opportunity  to  add> 
anything  of  value  to  the  subject  involved. 


New  Yobk  Coubt  of  ArpsALa. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Qenenil  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  York  Circuit  in  favor  of  plain tifT  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  promissory  note.    Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  David  Keane*  with  Mesan,  Condert 
Brothers,  for  appellant: 

The  question  has  been  decided  both  ways 
by  the  £ngli8h  courts.  But  the  weight  of 
authority  seems  to  favor  the  view  that  the 
holder  can  recover  only  the  balance  of  the 
note  which  remains  unpaid. 

This  is  the  view  taken  by  Lard  Loughbor- 
-ough  in  Bacon  v.  SearUi,  1  H.  Bl.  88;  by  L(frd 
Mansfield  in  Beck  v.  Sobley,  1  H.  Bl.  89,  note; 
and  by  Lord  Abinger  in  Hemming  v.  Brook^  1 
Car.  &  M.  67. 

Bee  also  Pi&raon  y,  Dunlop,  Cowp.  571  ; 
Walwyn  v.  St,  QuinUn,  1  Bos.  &  P.  652;  Pcno- 
tial  V.  Ferrand,  6  Bam.  &  C.  489. 

The  view  taken  in  the  authorities  above 
mentioned  is  more  consistent  and  logical,  and 
better  conserves  the  interests  of  justice  than  the 
opposite  view,  the  authority  for  which  is  an 
opinion  by  Baron  Cressweil,  in  Jones  y.  Broad- 
huret,  9  C.  B.  177,  in  the  English  court  of 
•common  pleas,  which  being  a  court  of  concur- 
rent jurisdiction  does  not  reverse  the  cases 
above  cited,  and  which  has  been  doubted  and 
criticised  in  the  same  court  by  the  subsequent 
decision  of  Solomon  v.  Davie,  1  Cab.  &  m.  88, 
and  Cook  v.  Lister,  18  C.  6.  K  8.  581. 

Mr,  J.  Delahanty,  for  respondent : 

The  answer  admits  by  failing  to  deny  that 
the  note  was  made  for  a  valuable  considera- 
tion, hence  the  maker  is  bound  to  pay  the 
note,  and  cannot  avoid  payment  in  this  action 
according  to  the  authorities,  by  showing  an 
involuntary  payment,  made  pursuant  to  an 
order  of  the  court,  in  an  action  to  which  the 
maker  was  not  a  party,  by  the  receiver  of  the 
lust  indorser. 

Mechanics  Bank  v.  Hazard,  18  Johns.  851. 

If  the  contention  of  the  defendant  should 
prevail,  and  he  was  not  obliged  to  pay  the  face 
of  the  note,  or  onlv  a  small  percentage  of  it, 
judgment  against  him  for  the  latter  would  be 
an  extinguishment  of  the  note,  and  neither  the 
receiver  nor  anybody  else  could  revive  it.  On 
the  other  hand,  if  the  plaintiff  in  the  suit  gets 
-more  than  it  is  entitled  to,  it  holds  it  as  trustee 
for  the  receiver,  and  the  receiver  could  sue  for 
money  had  and  received  to  his  use.  Whatever 
the  rights  of  the  receiver  may  be,  or  whatever 
he  may  have  done  which  would  vest  rights  in 
him  as  to  this  note  and  its  proceeds,  is  some- 
thing with  which  the  defendant  in  this  case 
has  nothing  to  do.  Payment  by  him  or  a  judg- 
ment in  this  action  of  the  amount  of  the  note, 
would  relieve  him  from  all  further  liability 
upon  it,  and  he  cannot  avoid  liability  upon  it 
because  of  something  done  by  the  indorser, 
which  was  done  by  operation  of  law,  and  not 
at  request  or  on  behalf  of  the  maker. 

Byles,  Bills.  78harsw.  ed.  p.  224;  2  Parsons, 
Notes  &  Bills,  2d  ed.  p.218;  2  Daniel, Neg. Inst. 
§1237 ;  Johnson  v.  Kennion,  2  Wils.  262 ; 
WaliOffn  V.  St,  Quiniin,  1  Bos.  &  P.  652; 
^ones  V.  Broadhurst,  9  C.  B.  178 ;  CaUavo  ▼. 
Lawrence,  8  Maule  <&  8.  95;  Hubbard  v.  Jack- 
son, 1  MooreA  P.  11;  8tory,  Bills  of  Exchange, 
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1 482;  Thornton  ▼.  Maynard.  L.  R.  10  C.  P. 

Flncht  /.»  delivered  the  ophiion  of  the 
court: 

We  have  a  noyel  and  interesting  question  be- 
fore us  on  this  appeal,  although  its  apparent 
importance  will  lessen  as  we  pass  from  first 
impressions  to  some  slower  reflection.  It  arises 
upon  facts  which  are  very  brief  and  simple, 
and  may  at  once  be  stated.  The  defendant. 
Pierce,  made  his  promissory  note  payable  to 
his  own  order,  and  indorsed  it  to  t£e  Bates 
Company,  Limited,  which  indorsed  it  to  the 
plaintiff  bank;  the  latter  discounting  it,  and 
paying  the  proceeds  over  to  the  immediate  in- 
dorser.; Thereafter  the  Bates  Company  be- 
came insolvent,  and  passed  into  the  hands  of  a 
receiver,  who  paid  to  the  bank  upon  the  liabil- 
ity of  the  indorser  73^  per  cent  of  the  amount 
secured  by  the  note.  Later  the  bank  sued 
Pierce,  the  maker,  and  recovered  judgment 
for  the  full  amount  of  the  note,  in  spite  of  the 
proof  showing  the  payment  made  by  the  re- 
ceiver, and  in  disregard  of  the  claim  asserted 
by  the  defendant  that  he  should  only  be  held 
liable  for  the  balance  remaining  unpaid.  That 
judgment  has  been  affirmed  by  the  general 
term.  Judges  Daniels  and  Barrett  each  writing 
very  strong  and  valuable  opinions  in  support 
of  their  doctrine,  and  relying  upon  the  author- 
ity of  Jones  V.  Broadhurst,  S  0,  B.  177,  which 
fully  warrants  their  conclusion.  The  question 
does  not  seem  ever  before  to  have  arisen  in 
this  country,  and  we  are  left  at  liberty  to  ex- 
amine the  English  rule,  and  to  follow  it  or  not, 
as  we  approve  or  disapprove  its  logic  and  its 
consequences. 

We  are  not  to  regard  the  note  as  being  ao- 
oommodation  paper,  but  must  assume  its  trane- 
fer  for  value.  The  form  of  the  transaction  is 
equivalent  to  what  it  would  have  been  if  the 
Bates  Company  bad  been  named  as  payee,  and 
loses  none  of  its  force  by  the  intervention  of 
the  maker  as  first  indorser.  That  indorsement, 
in  the  form  adopted,  was  needed  for  the  rega- 
lar  transfer  of  title,  but  does  not  change  or 
affect  the  nature  and  character  of  the  mui[er^8 
liability.  He  remains  the  ultimate  debtor,  the 
person  who  ought  to  pay  the  debt,  in  prefer* 
ence  to  and  in  exoneration  of  all  the  other  par* 
ties  to  the  paper,  who  in  some  form  or  other 
are  entitled  to  have  final  recourse  to  him;  and 
it  is  to  the  case  of  such  a  maker  of  the  note  or 
such  an  acceptor  of  the  bill  of  exchange  that 
the  English  rule  alone  applies,  and  it  is  ex- 
plicitly declared  inapplicable  where  the  indors- 
er or  drawer  is  the  real .  debtor,  althoujrh  in 
form  only  secondarily  liable.  Pierce,  there- 
fore, was  the  ultimate  debtor,  and  the  party 
who  ought  to  pay  the  note,  both  in  discharge 
of  the  obligation  to  the  holder  and  in  exonera- 
tion of  the  indorser.  When  the  bank  sued  on 
the  note,  it  was  the  legal  holder  and  the  legal 
party  in  interest.  Upon  production  of  the 
paper  and  the  usual  proof,  judgment  aji^ioat 
the  maker  for  the  full  amount  was  inevitable, 
unless  some  defense  should  be  Interposed.  The 
only  possible  one  for  Pierce  was  part  payment, 
and  he  was  compelled  to  assert,  and  bis  coun- 
sel are  compellea  to  argue,  thst  the  money  paid 
by  the  indorser  to  the  holder  inured  to  -the 
benefit  of  the  maker  as  a  payment  on  bis  debt. 
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Bat  that  doctriDe  cannot  prevail,  for  very  ob- 
vious reasons.    The  indorser's  payment  did 
"Hot  in  the  least  lessen  or  satisfy  the  maker's 
><lebt.    He  owed  it  all  exactly  as  before.    What 
iiad  happened  possibly  changed  somewhat  the 
Teal  creditor,  but  left  the  whole  debt  due  and 
UDpflid.    To  whom  be  should  pay  might  be- 
come a  new  question,  but  how  much  he  should 
Say  in  discharge  of  the  note  was  not  made 
oubtful  in  any  degree.    What  the  receiver 
advanced  to  the  holder  is  familiarly  described 
as  a  pa}  ment,  but  it  was  such  relatively  to  the 
fodorser's  liability  alone;  while  relatively  to  the 
obligation  of  the  maker  it  was  an  equitable 
purSiase,  instead  of  a  payment.    That  view 
of  it  was  taken  in  a  very  early  case,  the  de- 
dsioD  of  which  depended  necessarily  upon  it. 
In  Callaw  v.  Lawrence,  8  Maule  &  8. 95,  it  ap- 
peared that  one  Fy  well  drew  a  bill  upon  Law- 
reDce  to  his  own  order,  which  Lawrence  ac- 
cepted.   The   drawer  indorsed   the   bill   to 
Taylor,  who  discounted  it,  and  thereafter  in- 
•dorsed  it  to  Barnett.    It  was  protested  for  non- 
payment.   The  drawer  paid  Barnett  the  full 
amount,  and  took  the  bill,  and,  striking  off 
tbe  indorsements  of  Taylor  and  Barnett,  trans- 
ferred the  bill  to  Callow",  who  sued  the  acceptor 
upon  it.    The  latter  claimed  that  the  bill  was 
paid  and  extinguished,  which  the  court  denied, 
saying  that  the  drawer  "  became  the  purchaser 
-of  tbe  bill "  when  he  paid  and  took  it  up  out 
of  Bamett's  hands;  that  it  was  not  paid  by  the 
drawer  animo  wltendi,  in  order  to  extinguish 
it,  but  only  to  redeem  himself  from  the  situa- 
tion in  which  he  stood.    That  must  always  t>e 
true  of  payment  by  indorser  to  holder,  where 
^he  maker  is  the  ultimate  debtor.    To  the  ex- 
tent of  the  money  paid  the  indorser  becomes 
^equitably  entitled  to  be  substituted  to  the  rights 
and  remedies  of  the  holder,  and  becomes  pro 
tanto  the  beneficial  owner  of  the  debt;  so  that 
tbe  maker's  obligation  to  pay  the  note  in  full, 
at  first  due  to  the  holder  solely  in  his  own 
right,  becomes,  after  the  part  payment  by  the 
: indorser,  still  wholly  due  to  the  holder,  but 
partly  in  his  own  right  and  partly  as  trustee 
for  toe  indorser.    A  court  of  law  cannot  split 
tbe  note  into  parts,  and  must  act  upon  the  legal 
interest  and  ownership.    In  the  present  case 
there  was  no  privity  between  maker  and  indors- 
er as  respects  the  action  of  the  latter.    He 
paid,  not  as  the  a^ent  of  the  maker,  not  at  his 
request,  not  for  his  benefit,  and  under  no  dutv 
to  relieve  him,  but  independently,  upon  his 
-own  obligadon,  to  lessen  his  own  responsibilitv, 
and  not  at  all  to  discharge  the  ultimate  debt 
which  it  was  the  maker's  duty  to  pay.    It 
seems  very  clear,  therefore,  that  the  maker 
cannot  utilize  for  his  own  benefit  a  payment 
which,  as  to  him,  is  not  a  payment  upon  the 
debt.    It  becomes,  as  I  have  said,  merely  a 
question  to  whom  he  shall  pay,  and  who  may 
soe  for  and  collect  the  whole  unpaid  sum.    In 
that  question  the  maker  has  no  concern  beyond 
tbe  inquiry  whether  he  may  become  liable  to 
•different  persons  for  the  same  debt,  and  en- 
-counter  the  danger  of  paying  it  twice.    I  can 
-discover  no  such  peril.     The  judgment  in 
favor  of  the  holder  is  a  bar  to  any  other  suit  on 
'tbe  same  note,  and  payment  to  the  holder  dis- 
-^harges  the  note  utterly.    Ordinarily,  the  in- 
•dorser  cannot  recover  except  upon  the  note, 
.And  as  bolder,  and  in  accordance  with  the  law 
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merchant.  If  he  ever  has  any  other  right  of 
action  against  the  maker,  it  is  either  in  equity 
or  by  force  of  some  facts  beyond  the  bare  re- 
lation established  by  the  paper.  And  where 
the  note  is  merged  in  the  holder's  Judgment,  or 
paid  in  full  to  him  by  the  maker,  the  indorser's 
only  right  is  through  the  Judgment  or  against 
the  proceeds,  if  he  has  made  a  partial  payment 
to  the  holder.  That  does  the  indorser  no 
wrong.  If  he  is  not  content  that  the  holder 
shall  collect  to  some  extent  as  his  trustee,  he 
mav  prevent  it  hj  pavment  in  full  to  the  holder, 
and  80  entitle  himself  to  the  possession  of  the 
note  on  which  to  sue,  or,  if  Judgment  has  been 
obtained,  to  be  subrogated  to  all  of  the  rights 
of  the  plaintiff  therein. 

I  think  this  result  is  clearly  indicated  by  our 
own  decisions.  In  Hec^anics  Hank  v.  Hazard, 
18  Johns.  853,  the  maker  of  the  note  had  been 
arrested  in  an  action  upon  it,  and  his  bail 
sought  to  relieve  themselves  by  force  of  a  pay- 
ment made  by  the  indorser  to  the  holder;  but 
such  effect  was  denied  to  it,  tbe  court  saving 
that  it  was  not  a  payment  by  or  on  behalf  of 
the  maker,  or  of  which  he  or  his  bail  oould 
avail  themselves.  And  in  Overnsey  v.  Bums, 
25  Wend.  410,  where  the  suit  was  by  the 
holder,  representing  the  legal  title  and  interest, 
it  was  saia  to  be  no  defense  to  the  maker,  and 
no  concern  of  his,  that  some  property  in  the 
note  was  in  another.  It  thus  becomes  appar- 
ent that  there  is  no  very  great  importance  in 
the  question  which  method  of  securing  pay- 
ment from  the  maker  is  adopted,  since  the 
same  result  follows  from  each,  and  that  it  nar- 
rows down  to  the  inquirv  whether,  as  matter 
of  correct  doctrine  and  of  convenience  in  prac- 
tice, the  holder  may  recover  the  whole  debt 
against  maker  or  acceptor  for  himself  and  as 
trustee  for  the  indorser  to  the  extent  of  bis  ac- 
quired interest,  or  whether  he  shall  take  judg- 
ment only  for  the  balance,  leaving  the  Indorser 
to  sue  in  some  way  and  on  some  theory,  which 
apparently  could  not  be  upon  the  note,  because 
already  merged  in  the  judgment,  but  might  be 
for  money  paid  for  tbe  use  of  the  maker,  since 
he  gets  the  benefit  of  it  in  the  reduction  of  the 
judgment,  as  was  held  In  Pawnal  ▼.  Ferrand, 
6  Barn.  &  C.  489,  where  the  holder  deducted 
the  indorser's  payment  from  the  levy  against 
the  maker.  The  former  seems  to  me  to  t)e  the 
logical  and  convenient  method,  and  so  I  think 
we  should  follow  the  English  doctrine. 

I  have  not  underrated  the  assault  made  upon 
it  by  the  appellant.  He  asserts  that  Jonei  v. 
Broadhurst  is  contrary  to  the  earlier  cases,  and 
has  been  criticised  and  shaken  by  the  later 
ones.  I  have  examined  them  all,  with  some 
wonder  at  the  amount  of  learning  and  ingenu- 
ity expended  upon  the  subject.  Pierson  v. 
I/unlop,  Cow  p.  671;  Walicyny,  8t.Quintin, 
1  Bos.  &  P.  652;  Haeon  v.  Searles,  1  H.  Bl.  88; 
Hemming  v.  Brook,  1  Car.&  M.57;  BandaUv, 
Moon,  12  C.  B.  261;  Cook  v.  Lister,  18  C.  B.  N. 
8.  548;  Solomon  v.  Davis,  1  Cab.  &  El.  88; 
Thornton  v.  Maynard,  L.  R.  10  C.  P.  695. 
The  prior  cases  were  very  fully  and  carefully 
reviewed  by  Baron  Cresswell  in  the  opinion 
rendered  in  Jones  v.  Broadhurst,  and  of  the 
subsequent  cases  I  deem  it  only  necessary 
to  say  that,  along  with  some  criticism  and 
occasional  doubt  the  doctrine  has  remained 
substantially   unshaken,    and  the  case    last 
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Cited  was  declared  by  Lord  Coleridge  to  be 
the  accepted  law.  It  must  not  be  forgot- 
teo,  however,  and  I  may  prudently  repeat, 
that  the  doctrine  has  no  application  to  ac- 
commodation paper,  and  rests  wholly  upon 
the  actual  and  ultimate  indebtedness  of  maker 
or  acceptor  as  the  party  who  ought  to  pay. 
In  such  a  case  as  that,  which  correctly  de- 
scribes the  one  now  before  us,  and  where  no 
disturbing  facts  a£Fect  the  relations  of  the  par- 


ties as  fixed  by  the  paper  Itself,  I  think  the 
holder  may  sue  and  recover  the  whole  amount, 
receiving  so  much  of  the  proceeds  as  represents 
a  part  payment  by  the  indorser  as  trustee  for 
him. 

It  follows  that  th$  judgment  shovld  be  af- 
firmed with  costs. 

All  concur,  except  Maynard*  /.«  dissent* 
ing. 


WASHINGTON  SUPREME  COURT. 


Albert  W.  RICHARDSON,  Appt., 

c. 

CARBON  HILL  COAL  CO.,  RespL 

( Wash. ) 

!•  An  employ«  in  a  mine  ^rho  s^ts  np* 
on  the  extreme  outer  ed^ e  of  a  bralce- 
beJMn  in  front  of  an  eng^e  with  no  oazs 
attached  to  ride  tbrouffh  a  narrow  and  dark  tun- 
nel on  his  way  to  the  offloe  for  his  pay,  on  a  day 
when  be  was  not  at  work,  assumes  the  risk  of 
thus  rldinflr  and  cannot  recover  for  an  injury  to 
his  knee  from  a  projeotinff  rock. 

8.  For  ne^lifl^nce  in  emplojinf:  a  war* 
ipeon  at  a  hcMpital  maintained  by  an 
employer  fi»r  the  benefit  of  employes, 

from  wbose  wages  a  small  sum  is  deducted 
monthly  to  create  a  fund  for  that  purpose,  the 
emplojrer  Is  liable,  if,  by  reason  of  the  8uraeon*s 
unfitness,  an  employ^  sustains  damages,  although 
be  Is  treated  not  at  the  hospital  but  at  the  home 
of  friends*  where  the  surgeon  Is  allowed  to  attend 
bim. 

CMarob  7.  U08.) 

APPEAL  by  plaintifF  from  a  Judgment  of 
the  Superior  Court  for  Pierce  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Eej>eTi«d, 

The  facts  are  stated  in  the  opinion. 
'    Ma9T9.  Pritchard*  SteTenjs»  Orosscnp 
%b  Seymonr,  for  appellant: 

This  appellant  was  engaged  at  labor  in  the 
bunkers  but  there  was  not  sufficient  labor  to 
keep  him  coniinually  employed.  Yet,  when 
not  in  employment,  he  went  from  day  to  day 
to  the  foreman  of  the  bunkers  and  made  in- 
quiry for  work.  He  engaged  in  no  other  pur- 
suit and  held  himself  continually  subject  to 
the  orders  of  the  company  respondent.  His 
entire  time  was  devoted  to'and  belonged  to  the 
company,  for  they  bad  a  right  to  demand  it  at 
any  hour,  although  they  paid  him  for  only  the 
time  in  which  he  was  actually  engaged  in 
service.  Under  these  facts  at  the  time  of  the 
injury  he  was  an  employe  of  the  company  re- 
spondent. 

VfaUon  v.  WaUon  Mfg,  Co.  80  N.  J.  Eq.  588; 


Qurney  v.  AUantie  db  G.  W,  K  Co.  68  H".  T. 
858;  Stone  y.  United  Slates,  8  Ct.  CI.  260. 

The  proximate  cause  of  the  injury  was  the 
projecting  rock  in  the  defectively  constructed' 
tunnel. 

The  court  had  no  right  to  assume  that  Lewi» 
was  a  fellow  servant  of  the  appellant,  and  that 
the  conduct  of  Lewis  was  the  proximate  cause- 
of  the  injury.  As  to  what  was  the  proximate 
cause  was  a  question  of  fact  and  was  a  ques- 
tion that  should  have  been  submitted  to  the- 
jury  under  proper  instructions  from  the  court. 

Denter,  T,  dtO.R  Co,  v.  Bobbins,  2  Colo. 
App.  818;  Pattenr.  Chicago  AN,  W,  R,  Co,  83- 
Wis.  524;  Seott  v.  Hunter,  46  Pa.  192,  84  Am. 
Dec.  542;  Lake  v.  MiUiken,  62  Me.  240, 16  Am. 
Rep.  456;  Saxton  v.  Baeon,  81  Y t  540. 

When  the  appellant  engaged  in  the  servioe- 
of  the  company  heassum^  all  the  dangers  and 
risks  incident  to  that  employment,  embracing^ 
also  the  negligence  of  fellow  servants,  but  that, 
assumption  of  danger  covered  the  time  only 
Uiat  he  was  engaged  in  the  master's  service, 
aud  when  not  actually  engaged  he  stood  toward" 
the  company  I  respondent  in  the  attitude  of  a 
stranger.    He  was  not  in  any  sense  a  trespasser,, 
for  he  was  Invited  to  take  his  place  upon  the 
engine  by  a  person  who  had  authority,  or  at. 
least  apparent  authority,  to  extend  the  invita- 
tion.    He  therefore  stood  toward  the  company^ 
respondent  in  the  attitude  of  a  stranger  and  in- 
vited guest;  and  the  company  respondent  can- 
not set  up  the  relation  of  master  and  servant 
nor  the  absence  of  that  relation  as  a  defense  to 
this  action.    If  the  plaintiff  was  not  a  servant 
of  the  defendant,  he  was  clearly  not  a  tres- 
passer.   He  was  not  only  on  defendant's  prem- 
ises by  reason  of  defendant's  license,  but  bj^ 
reason  of  defendant's  request  and  invitation. 

Whart.  Neg.  Ist  ed.   S  203;  Washburn  v^ 
NashviUe  db  C.  B.  Co.  8  Head,  638,  75  Am. 
Dec.  784:  Sears  r.  Central  A  Bkg.  Co.  53  Ga. 
630;  Hutchinson  v.  York,  N.  <fc  B.  B.  Co.  5» 
Exch.  858;  Baird  v.  Pettit,  70  Pa.  477;  Balti- 
more dt  0.  B.  Co.  V.  Trainor,  83  Md.  542. 

The  principle  that  the  master  is  not  respon- 
sible for  injuries  occasioned  by  one  servant  to 
another  is  only  applicable  where  the  injury 
complained  of' happens  without  the  fault  of 
the  master  either  in  the  act  which  caused  the- 


k. 


NOTB.— The  liability  of  an  employer  for  the  skill 
of  a  physician  whom  he  employs  for  the  benefit  of 
those  in  his  service  is  a  question  of  (rrowlDgr  im- 
portance in  view  of  the  inoreaatniraffgrcirations  of 
larfire  forces  of  men  in  the  same  employment  and  '  15  L.  R.  A.  166, 182  N.  Y.  9L 
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the  custom  of  the  employers  to  furnish  them  med-^ 
ical  atl  en  dance. 

As  to  llabiiity  of  a  ship  for  Defflisenoe  of  the- 
ship's  physician,  see  Allan  v.  State  Steamship  Ool. 


1808. 
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In joiy  or  In  »ne  employment  of  the  person  wbo 
Cftusra  it. 

Keeffan  y.  Western  B,  Co.  8  N.  Y.  176»  59 
Am.  Dec.  476;  Perry  y.  Marsk,  25  Ala.  659. 

The  company  respondeDt  was  bound  to  fur- 
nish suitable  material  and  a  properly  .con- 
structed road  free  from  all  dangerous  obstruc- 
tions, and  in  the  case  at  bar  the  proximate 
cause  of  tbe  injury  was  the  projecting  rock  in 
the  defectively  constructed  tunnel. 

Oiicago  db  I.  R.  Co.  y.  RusseU,  91  HI.  299, 88 
Am.  Rep.  54;  Chicago  dkN.  'W.R.  Co.  y.  BiMtt,  45 
m.  197.  92  Am.  Dec.  206;  lUinois  Cent,  R.  Co. 
T.  WeUh,  52  111.  188,  4  Am.  Rep.  598;  Beseex 
▼.  CMeago  dN.W.ROo.^  Wis.  477:  Holden 
y.  FiUhburg  R.  Co.  129  Mass.  268, 87  Am.  Rep. 
343;  AUen  y.  BuHingUm,  C.R.  dblT.R.  Co.hl 
Iowa,  684;  1  8hearm.  &  Redf.  Neg.  4th  ed. 
g  197,  and  notet. 

A  person  occupying  the  position  of  superin- 
tendent, attorney  lor  aix>mpany,  conductor  or 
station  agent,  notoriously  and  openly,  will  be 
presumed  to  have  been  appointed  to  do  any 
act  properly  pertaining  to  such  position  and 
within  the  chartered  powers  of  the  corporation. 

St.  Louie,  A.dC.R.  Co.  y.  Dolby,  19  111.  858; 
Binder  Mfg.  Co.  y.  EbUlfodt,  86  HI.  455,  29  Am. 
Bep.  48. 

The  company  was  the  owner  of  tbe  engine 
in  charife  of  Evan  Lewis.  That  ownership  in 
and  of  itself  imputes  liability  to  the  company 
for  any  act  of  negligence  in  handling  and  con- 
ducting the  same. 

1  Sheann.  &  Redf.  Neg.  4th  ed.  g  158;  Nor- 
ris  y.  Kohler,  41  N.  Y.  42;  Sceneony.  AUantie 
Mail  &  a.  Co.  57  N.  Y.  108. 

The  company  respondent  is  liable  for  the 
acts  of  Lewis,  the  foreman,  in  innting  this 
appellant  and  his  companions  to  take  their 
plaoes  upon  the  engine. 

1  Sbeann.  &  Redf.  Neg.  4th  ed.  ^  146;  L&oi- 
nea»  y.  FoeA^  6  Daly,  821;  Courtney  y.  Baker, 
eo  N.  Y.  1;  Mechem,  Ag.  §  786. 

Dr.  Gamer  was  tbe  surgeon  of  the  company, 
and  as  such  treated  him.  He  was  crossly  mal- 
treated through  the  negligence  of  the  surgeon, 
and  this  resulted  in  senous  and  permanent 
damage.  This  being  the  case,  the  cause  should 
baye  been  submitted  to  the  Jury. 

StoekeOU  y.  Dayton  A  M.  R.  Co.  24  Ohio  St. 
88;  Diek  y.  Indianapolie,  C.  A  L.  B.  Go.  38 
Ohio  8t  889:  Ringgold  v.  Haven,  1  Cal.  108; 
Cravene  y.  Dewey,  18  CaL  40. 

Metan.  Jndson  A  Sbarpstein*  for  re- 
spondent: 

But  for  plaintiff's  own  neeliffence  be  would 
not  'have  oeen  injured,  and,  baying  brought 
this  injury  upon  himself,  he  cannot  recover. 

Baltimore  A  P.  R.  Co.  v.  Jonee,  95  U.  S.  439, 
d4  L.  ed.  506;  Dallae  v.  Gulf.  C.  A  ti.  F.  R. 
Co.  61  Tex.  196;  Abends.  Terre  Haute  A  I.  R. 
Co.  Ill  UL  202,  53  Am.  Rep.  616;  Lehigh  Vai^ 
l^R.  Co.r.  Greiner,  118  Pa.  600. 

Plain  tiff  had  no  business  upon  this  locomo- 
tive. He  went  there  of  his  own  volition  and 
assumed  all  the  risks. 

MelloTT.  Merchants  Mfg.  Ob.  6  L.  R  A.  792, 
150  Mass.  862:  Gillen  y.  Rovley,  184  Pa.  209; 
Grant  y.  Union  Pae.  R.  Co.  45  Fed.  Rep.  682. 

And  if  we  concede  that  he  was  an  emplove 
of  the  defendant,  and  that  he  was  requested  by 
a  person  in  authority  to  ride  on  the  locomotive, 
lie  could  not  recover. 

20  L.  R.  A. 


Eouiton  A  T.  C.  R.  Co.  v.  FovUr,  56  Tex. 
452;  Oalceeton,  H.  A&  A.  R.  Co.  v.  lAmpe,  59 
Tex.  19;  Piiteburgh,  C.  A  St.  L.  R.  Go.  v. 
Adame,  105  Ind.  161;  WormeU  v.  Maine  Cent. 
R.  Co.  79  Me.  897;  Atlanta  A  C.  A.  L.  R.  Go. 
y.  Ray,. 70  Ga.  674;  East  Line  A  R.  Rieer  R. 
Co.  y.  Seott,  68  Tex.  694:  Hawley  v.  Chicago, 
B.  A  0.  B.  Co.  71  Iowa,  717;  Leary  v.  Boston 
A  A.  R.  Go.  189  Mass.  580,  62  Am.  Rep.  788; 
Prentiss  y.  Kent  Furniture  Mfg.  Co.  68  Mich. 
478. 

Beyond  the  scope  of  his  employment  the 
servant  is  as  much  a  stranger  to  his  master  as 
any  third  person,  and  the~  act  of  the  servant 
not  done  in  the  execution  of  the  service  far 
which  he  was  engaged  cannot  be  regarded  as 
the  act  of  the  master. 

14  Am.  &  Eng.  Encydop.  Law,  p.  809;  8 
Thomp.  Neg.  p.  ^5. 

If  it  appears  that  plaintiff  himself,  by  negli- 
gence upon  his  own  part,  caused  the  accident, 
or  contributed  to  the  cause  of  the  accident,  he 
cannot  recover. 

Grant  y.  Union  Pae.  ROo.AS  Fed.  Rep.  674. 

His  careless  and  negligent  position  caused 
the  injury. 

Defendant's  liability  for  the  physician's  neg- 
ligence beinff  placed  upon  an  express  contract, 
and  plaintiff  himself  declaring  that  no  such 
contract  was  made,  virtually  puts  an  end  to 
this  branch  of  the  case. 

Upon  this  evidence  there  was  nothing  for  a 
Jury  to  decide,  and  the  court  was  right  in 
granting  a  nonsuit. 

PleasanU  v.  Fant,  89  U.  8. 22  Wall.  120,22 
L.  ed.  782. 

Seottf  J.,  delivered  the  opinion  of  the 
court: 

The  respondent,  a  corporation,  was  en- 
gaged in  the  business  of  mining  coal,  and 
transporting  the  same  to  shipping  points. 
The  appellant  was  employed  by  said  com- 
pany as  a  laborer,  but  did  not  have  contin- 
uous emp]  oy ment  On  the  1 5th  day  of  Apri  1 , 
1890,  while  going  to  the  company's  office  for 
his  pay,  not  being  at  worlL  upon  said  day, 
he,  with  several  othera,  got  upon  a  brake- 
beam  in  front  of  an  engine  used  to  haul  the 
coal  can  for  said  company,  to  ride  through 
a  tunnel  on  his  way  to  said  office.  There 
were  no  can  attached  to  the  engine,  and  na 
room  for  him  elsewhere  than  on  the  brake- 
beam.  The  room  upon  said  brake- beam  was 
so  occupied  that  appellant  sat  at  one  extreme 
outer  eago,  and  in  passing  through  the  tunnel 
a  projecting  rock  caught  his  knee,  whi<^ 
must  have  been  at  that  time  outside  of  the 
line  of  the  engine,  and  threw  him  to  the 
ground  with  such  force  as  to  break  one  of 
his  legs,  and  to  dislocate  it  at  tbe  hip  Joint. 
He  was  treated  by  Dr.  Gamer,  a  physician 
in  the  employ  of  the  company,  and  he  brought 
an  action  for  damages  for  injuries  sustained 
in  getting  thrown  from  the  engine,  and  also 
for  negligent  and  unskillful  treatment  of  his 
injuries  by  said  physician.  At  the  conclu- 
sion of  his  testimony  he  asked  and  obtained 
leave  from  the  court  to  file  an  amended  con- 
plaint  in  accordance  with  the  proofs  intro- 
duced. Immediately  thereafter,  before  tbe 
filing  of  said  amended  complaint,  the  defend- 
ant moved  for  a  nonsuit,  because  the  com- 
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plaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  because  tlie  proof 
was  sufficient  to  support  a  recovery.  The 
motion  for  a  nonsuit  was  granted,  and  plain- 
tiff appealed.  Under  the  circumstances,  no 
question  going  to  the  sufficiency  of  tlie  com- 

glaint  can  be  considered,  for  the  plaintiff 
ad  obtained  leave  to  file  an  amended  com- 
plaint to  correspond  with  the  proofs;  and 
upon  the  motion  for  nonsuit  the  cause  should 
be  treated  as  though  a  sufficient  amended 
complaint  had  been  filed.  Ck>n8equently,  if 
the  proofs  showed  that  the  plaintiff  had  a 
cause  of  action,  the  court  erred  in  directing 
a  nonsuit. 

The  plaintiff  sought  to  recover  upon  two 
grounds.  As  to  the  first  ground, — relating 
to  the  liability  of  the  defendant  for  the  in- 
juries sustained  in  getting  thrown  from  the 
engine, — we  are  satisfied 'that  the  ruling  of 
the  court  was  right,  because  the  proof  showed 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  To  have  reached  the  company's 
office  it  was  not  neoessanr  for  him  to  have 

Sone  through  the  tunnel,  for  another  way 
ad  been  provided  by  the  company  to  go 
thereto.  The  proof  showed  that  it  was  not 
customary  for  the  employes  of  the  company 
to  ride  upon  this  brake-beam ;  that  when  they 
did  carry  men  through  the  tunnel  on  the 
railroad:— as  they  did  occasionally — the  men 
rode  in  the  coal  cars,  and  that  the  brake- 
beam  had  been  provided  only  for  the  brake- 
men.  It  was  apparent  from  the  very  situa- 
tion that  a  person  occupying  a  place  at  the 
outer  end  of  the  brs^e-beam  crowded  with 
men,  as  was  this  one,  was  in  a  dangerous 
position  in  going  through  a  narrow  and  dark 
tunnel.  At  that  time  the  engine  was  not  in 
the  hands  of  the  regular  trainmen,  but  was 
being  operated  by  other  employes  of  the 
company,  and  the  plaintiff  knew* this.  He, 
wiUi  several  others,  was  told  by  one  of  the 
company's  foremen  to  get  on  and  ride,  and 
in  response  to  this  invitation  he  got  u{>on 
the  brake- beam,  with  the  result  as  aforesaid. 
The  appellant  must  be  held  to  have  known 
that  when  he  took  the  position  on  the  brake- 
beam  as  he  did,  for  the  purpose  of  passing 
through  the  tunnel,  there  was  considerable 
danger  connected  therewith,  and  he  must  be 
held  to  have  assumed  the  apparent  risk  of 
the  journey  under  the  circumstances.  Con- 
soquently  it  Is  not  necessary  to  determine 
whether  the  company  would  have  been  liable 
for  the  injury  ii  the  appellant's  own  negli- 
gence had  not  contributed  thereto. 

The  proof  is  too  uncertain  and  meager  to 
determine  what  rights  the  plaintiff  has  under 
his  second  cause  of  action  for  additional  in- 
iuries  sustained  in  consequence  of  the  neg- 
lect and  unskillful  treatment  of  him  by  Dr. 
Garner.  The  proof  shows  that  it  was  the 
custom  of  the  company  to  retain  one  dollar 
per  month  from  the  pay  of  its  employes,  and 
there  was  testimony  to  show  that  the  fund  so 
created  was  for  maintaining  a  hospital,  and 
employing  a  physician,  for  the  purpose  of 
caring  for  and  treating  employes  of  the  com- 
pany when  they  were  in  need  of  the  same. 
Tliere  was  no  proof  to  show  that  said  em- 
ployes were  only  entitled  to  such  treatment  in 
case  they  were  injured  while  in  the  perform- 
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ance  of  their  duties  as  employes  of  the  com- 

Eany.  The  proofs  show  that  there  was  a 
uilding  known  as  the  company's  hospital, 
and  that  Dr.  Garner  was  the  company  'a  phy- 
sician, and  that  lie  was  employed  by  the  com- 
pany! ii^  accordance  with  such  understand- 
ing, to  treat  its  employes.  There  was  no 
proof  of  any  express  contract  between  the 
company  ana  the  appellant  with  reference  to 
his  right  to  medical  and  surgical  treatment, 
other  than  that  which  arises  mm  the  circum- 
stances proven.  It  appeared  that  the  com- 
gany  was  operating  several  coal  mines,  and 
ad  several  hundred  men  in  its  employ. 
There  was  nothing  to  show  that  the  miners  or 
laborers  of  the  company  other  than  ite  officers 
had  any  right  to  supervise  the  expenditure  of 
this  fund  in  any  wa^r,  or  any  control  of  the 
hospital  or  the  selection  of  a  physician.  It 
does  not  appear  whether  this  hospital  waa 
miantained  by  the  company  as  a  diari table 
institution,  or  whether  it  was  for  the  purpose 
of  deriving  profit  therefrom,  and  a  determina- 
tion of  this  question  bears  materially  upon 
the  plaintiff's  rights  in  the  premises.  If 
said  hospital  was  maintained  as  a  charitable 
institution,  and  was  not  designed  as  a  source 
of  profit  to  the  company,  but  was  simply 
provided  as  a  place  in  which  its  laborers 
might  stay,  when  sick  or  disabled,  for  the 
purpose  of  being  cared  for,  and  the  company 
simply  further  undertook  to  provide  a  phy- 
sician also  for  treating  the  men  without  ex- 
pense to  them,  the  whole  being  in  the  nature 
of  a  gratuity  on  the  part  of  the  company,  it 
would  only  be  liable  for  a  failure  to  exercise 
due  care  in  selecting  a  competent  physician. 
Under  such  an  arrangement  the  company 
could  not  be  held  to  have  agreed  to  treat  the 
injured  employ 6  through  the  agency  of  a 
physician,  but  only  agreed  to  procure  for 
him  the  services  of  one,  and  he  would  not  be 
the  servant  of  the  company.  If,  on  the  other 
hand,  the  company  was  conducting  a  hospital 
with  its  own  physician  for  the  purpose  of 
deriving  profit  therefrom,  or  if  it  contracted 
with  the  appellant  to  furnish  him  with  the 
services  of  a  competent  physician,  and  to 
properly  treat  him  in  case  of  an  injury,  it 
would  be  liable  for  the  negligence  or  want 
of  skill  of  its  physician  in  attending  him. 
1  Shearm.  &  Redf.  Neg.  §  831;  0  Am.  <& 
Eng.  Encyclop.  Law,  p.  772,  note  Tbrtt  of 
Hospitali;  Olavin  v.  lihode  Island  Hotpitai^ 
12  R.  I.  411,  U  Am.  Rep.  675. 

There  was  testimony  to  show  that  the  ap- 
pellant was  very  negligently  and  unskill- 
rully  treated  by  said  Dr.  Ghtrner,  by  reason 
whereof  his  injuries  and  sufferings  were 
much  aggravated,  and  which  caused  the  in- 
jured leg  to  become  much  shorter  than  the 
other  one,  and  much  weaker  than  it  other- 
wise would  have  been;  and  that  such  in- 
juries were  thereby  rendered  permanent  in 
character.  T-here  was  testimony  to  show  that 
Gamer  was  not  a  competent  physician,  in 
fact  that  he  was  grossly  incompetent;  that 
he  was  habitually  very  seriously  under  the 
influence  of  liquor,  so  as  to  render  him  unfit 
for  duty,  and  was  in  this  condition  on  several 
occasions  when  he  called  upon  and  treated 
the  appellant.  There  was  no  direct  proof  to 
show  that  the  company  had  been  negligent 
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In  selecting  him  as  its  physician,  Dor  as  to 
bow  or  when  he  was  selected,  or  how  long 
he  had  been  in  the  employ  of  the  company, 
or  how  well  he  had  been  recommended,  if  at 
all ;  nor  do  we  undertake  to  say  what  the 
company  should  do,  in  employing  a  doctor, 
towards  ascertaining  his  con^petency  and 
qualifirations.  That  the  company  must  in 
any  event  have  exercised  reasonable  care  in 
tite  selection  of  such  a  person  is  evident.  It 
is  also  evident  that  the  mere  possession  of  a 
diploma  or  license  to  practice  by  a  phvsician 
would  not  be  sufficient  evidence  of  his  com- 
petency, for,  having  this,  he  might  still  be 
totally  unfit  to  perform  the  services  of  a  phy- 
Bician  or  surgeon.  Under  the  circumstances 
of  this  case,  we  think  the  proof  was  sufficient 
to  raise  a  presumption  of  negligence  upon  the 
part  of  the  company  in  employing  this  phy- 
sician, and  therefore  it  was  incumbent  upon 
the  company  to  rebut  this  presumption  and 
to  show  that  it  had  exercised  reasonable  care 
in  selecting  him.  The  facts  attending  this 
matter  are  peculiarly  within  the  knowl- 
edge of  the  company,  and  the  burden  of 
proof  in  this  particular  under  the  circum- 
stances should  be  held  to  be  upon  it.  1 
Shearm.  &  Redf.  Neg.  ^§  58,  59.  It  follows 
that,  whatever  the  contract  may  have  been 
between  the  appellant  and  the  company,  and 
however  it  may  have  been  conducting  the 
hospital,  and  under  whatever  circumstances 
it  may  have  employed  or  furnished  the  phy- 
sician, the  court  erred  in  granting  the  non- 
suit, for,  regarding  the  case  in  its  most  fav- 
orable aspect  for  the  company  under  the 
proofs  offered,  without  any  further  explana- 
tion or  rebuttal,  the  company  would  be  lia- 
ble for  negligence  in  employing  Garner,  if 
it  is  trde  that  he  was  an  unfit  person  for  such 
a  position.  Of  course  a  greater  liability 
would  rest  upon  the  company  if  it  was  con- 
ducting the  hospital  for  the  purpose  of  de- 
riving a  profit  therefrom,  or  if  it  had  con- 
tracted with  the  appellant  to  provide  him 
suitable  and  skillful  medical  treatment.  It 
is  contended  by  the  lespondent  that  there  is 
no  proof  whatever  of  any  contract  relation 
existing  between  it  and  the  appellant  with 
reference  to  providing  him  a  hospital,  or  to 
provide  a  ph^^sician  for  him.  But  we  do  not 
agree  with  this.  It  appears,  as  before  stated, 
that  the  company  deducted  regularly  one 
dollar  a  month  from  the  pay  of  each  of  its 
laborers,  which  was  generally  understood  to 
be  for  the  purposes  stated.  Furthermore,  at 
the  time  the  appellant  was  injured  one  Mr. 
Lewis,  who,  as  there  was  proof  to  show,  was 
employed  by  the  company  as  **  general  fore- 
man of  the  mines,"  seiit  after  Dr?  Garner,  the 
company's  surgeon,  to  come  and  attend  him. 
Some  time  thereafter  one  Mr.  Davis,  who 
was  the  superintendent  of  the  company,  in- 
quired why  appellant  was  not  brought  to  the 
company's  hospital,  he  having  been  taken  to 
the  house  of  a  relative  at  the  time  he  was 
injured,  and  he  was  told  that  they  preferred 
to  keep  him  there,  so  that  his  mother  could 
better  wait  upon  him.  It  also  appeared  that 
at  one  time  a  brother  of  the  appellant  called 
upon  Mr.  Davis,  and  complained  of  the  way 
Gamer  was  treating  appellant,  and  told  him 
they  wanted  another  surgeon,  and  asked  him 
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if  the  company  would  stand  the  expense  of 
another  surgeon,  and  Mr.  Davis  informed 
him  that  the  company  would  not  do  so,  but 
that  they  might  get  another  doctor  if  they 
chose  to,  and  the  company  would  see  that 
Dr.  Garner  was  there.  The  appellant  was 
never  asked  to  pay  for  Garner's  services. 
The  company  assumed  to  provide  a  phvsician 
to  treat  the  appellant  by  the  acts  of  its  said 
officers.  It  further  appears  that  some  time 
after  the  appellant  was  injured  a  meeting  of 
the  miners  was  called  for  the  purpose  of  ap- 
pointing a  committee  to  take  charge  of  the 
hospital,  and  to  supervise  the  expenditure 
of  the  fund  raised  by  the  assessment,  as  afore- 
said, upon  the  laborers.  Under  all  the  cir- 
cumstances, we  think  there  was  sufficient 
proof  to  go  to  the  jury  as  tending  to  establish 
the  liability  of  the  company  upon  one  of  said 
grounds  for  the  additional  injuries  sustained 
by  appellant  in  consequence  of  the  neglect 
and  unskillful  treatment  of  him  by  said  phy- 
sician, and  therefore  the  court  erred  in  di- 
recting a  nonsuit. 

2Ji6  judgment  is  rewraed  and  cause  re- 
manded, with  instructions  to  the  lower  court 
to  designate  a  time  within  which  the  parties 
may  file  new  pleadings,  and  to  retry  the 
cause. 

Dunbar,  Ch,  J,,  and  Anders* /.^  concur. 

Hoyt,  <7.,  dissenting  (Filed  March  27, 
1893)  : 

I  a^ree  with  the  majority  of  the  court  that 
the  proofs  failed  to  show  any  liability  on  the 
part  of  the  company  for  the  result  of  the  ac- 
cident by  which  the  plaintiff  was  injured ; 
but  I  am  unable  to  agree  with  them  that  a 
prima  facie  case,  showing  any  liability  on 
the  part  of  the  respondent  growing  out  o^  the 
attendance  of  Dr.  Gamer  upon  the  appellant, 
was  established  by  the  proofs.  There  was 
absolutely  no  proof  tending  in  the  least  de- 
gree to  show  any  agreement  or  understanding 
between  the  respondent  and  the  plaintiff  that 
he  should  be  furnished  with  medical  attend- 
ance when  away  from  the  hospital  of  the 
company.  The  most  that  the  proof  tended  to 
show  was  that,  by  reason  of  the  payment  of 
certain  hospital  dues,  it  was  understood  that 
the  employes  should  be  entitled  to  tlie  privi- 
leges of  the  hospital  maintained  by  the  com- 
pany in  the  vicinity  of  its  mine.  It  follows 
that  there  was  no  proof  whatever  tending  to 
show  that  the  company  owed  any  duty  to  ap- 
pellant to  provide  him  medical  attendance 
at  the  home  of  his  friends,  where  he  was  taken 
for  the  reason,  as  alleged  by  them,  that  he 
could  have  better  care  there  than  at  the  hos- 
pital of  the  company.  Under  these  circum- 
stances, the  fact  that  the  surgeon  who  hap- 
pened to  be  called  upon  to  attend  the  plaintiff 
was  the  same  one  who  was  employed  by  the 
company  can,  in  my  opinion,  in  no  sense 
tend  to  show  any  liability  of  the  company 
resulting  from  want  of  skill  on  the  part  of 
such  surgeon  in  his  treatment  of  the  plaintiff ; 
and,  even  if  we  assume  that  such  surgeon 
was  requested  to  render  the  services  by  the 
company,  the  rule  of  liability  would  not  be 
changed.  If  the  company  was  under  no  ob- 
ligation to  furnish  the  services,  the  fact  that 
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it  simply  permitted  the  plaintiff  to  avail 
bimseli  of  the  services  of  a  person  in  their 
«mpIoy  could  not  charge  the  company  with 
liahility.  The  attendtince  would  still  be  at 
the  instance  of  the  plaintiff,  and  not  at  all 
at  the  instance  of  the  company.  What  they 
would  do  in  such  a  case  in  a  legal  sense 
would  be  to  waive  their  right  to  control  the 
surgeon,  and  allow  him,  at  the  instance  of 
the  plaintiff,  to  render  the  services.  The 
case  is  not  presented  in  which  the  company 
should  assume  the  absolute  control  of  a  per- 
son situated  as  the  plaintiff  was,  and  refuse 
to  allow  any  other  than  its  surgeon  to  attend 
upon  him.  In  such  a  case  the  company  itself 
could  perhaps  be  said  to  have  charge,  and 
might  very  well  be  held  responsible  for  the 
result ;  but  In  this  case  there  is  not  only  an 
absence  of  proof  tending  to  show  any  such 
assumption  on  the  part  of  the  company  but 


there  is  direct  testimony  tending  to  show  the 
fact  that  the  company  expressed  an  entire 
willingness  that  any  other  surgeon  should  be 
employed,  but  stated  that  it  would  not  be 
responsible  for  his  compensation.  In  my 
view  the  proofs  present  simply  the  case  of 
one  allowing  his  surgeon  to  render  a  favor 
for  another  person  at  his  request;  and  to 
hold  that  by  so  doing  he  became  responsible 
for  any  injury  that  might  happen  on  account 
of  the  services  thus  rendered  would,  I  think, 
establish  a  most  dangerous  doctrine,  and  tend 
much  to  repress  the  charitable  instincts  of 
the  human  race,  which,  under  the  most  fav« 
orable  circumstances,  are  not  very  free  to 
manifest  themselves.  In  mv  opinion,  the 
judgment  of  the  lower  court  should  have  been 
affirmed. 

Stiles*  •/.,  concura. 
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1*  8trlkiii|p  emplo jes  whoae  namea  aA« 
pot  by  their  employers  on  a  blaek  list 

whloh  is  sent  to  other  employers  in  the  same 
dty,  with  whom  a  combination  has  been  made 
by  an  agreement  not  to  employ  black-listed  em- 
Floyte  of  other  emptoyerSt  cannot  unite  in  an 
action  against  the  employers;  but,  if  any  right  of 
action  eztets.  It  Is  la  favor  of  each  one  separately. 

8.  Equity  will  not  snstnin  tbe  blaek- 
llfltingr  of  strlklns  employes  In  order  to 
prevent  their  employment  by  other  members  of 
an  employers*  association,  nor  will  it  compel  the 
former  employers  to  relnBtate  them  or  prooure 
for  them  employment  with  other  persons;  bat 
their  remedy,  if  any,  is  in  an  action  at  law. 

S«  The  dlstineUon  between  leg^al  and 
equitable  suits  was  not  abolished  by 
Stat.  1887t  ehap.  288*  which  permits  oivll 
actions,  except  replevin,  to  be  commenced  by  a 
bill  or  petition  which  is  in  the  nature  of  a  deo- 
laration,  and  by  the  service  of  a  subpoena,  which 
Is  In  the  nature  of  a  writ  of  original  summons, 
and  a  suit  brought  under  that  statute  which 
cannot  be  maintained  as  either  the  one  or  the 
other,  cannot  be  maintained  as  partaking  some- 
what of  the  nature  of  both. 

(December  8, 1808L) 


APPEAL  by  petitioners  from  a  judgment  of 
the  Superior  Gourt  for  Bristol  County  in 
favor  of  defendants  in  an  action  brought  to 
restrain  defendants  from  interfering  with  peti- 
tioners' rights  to  earn  their  livelihood  at  their 
trade,  and  to  recover  damages  for  injuries  al- 
ready suffered.  Affirmed, 
The  petition  was  as  follows : 

1.  The  petitioners  represent  that  they  are 
weavers  by  trade,  and  wage  earners,  and  that 
they  were  engaged  in  weaving  cotton  cloth 
for  a  long  time  prior  to  October  38,  1891,  in 
the  city  of  Fall  River  in  said  cqunty  of 
Bristol,  and  that  by  following  their  trade 
thev  obtained  money  to  support  themselves 
and  those  dependent  upon  them. 

2.  Tour  petitioners'  allege  that  prior  to 
said  October  28,  1891,  they  were  employed 
as  weavers  in  the  cotton  mill  owned  and  op- 
erated by  the  Narragansett  Mills,  a  corpora- 
tion duly  organized  under  the  laws  of  this 
commonwealth  and  located  at  Fall  River 
aforesaid,  and  engaged  in  the  manufacture 
of  cotton  cloth,  and  James  Waring,  one  of 
the  respondents,  was  then  and  is  now  the 
treasurer  of  said  corporation,  having  full 
charge,  management,  and  control  of  its  busi- 
ness and  full  power  to  hire  and  discharge 
its  employes,  such  as  your  petitioners,  and 
to  determine  their  wages ;  and  John  Harrison, 
the  other  respondent,  was  then  and  is  now  the 
superintendent  of  said  corporation,  having 


NOTa.—lnJunetiona  a/oairut  hlaek'4isting. 

It  may  seem  inconsistent  to  hold,  as  in  the  abo^e 
ease,  that  an  Injunction  against  the  black-listing 
of  employ^  cannot  be  granted,  while  od  the  other 
hand  It  is  held  in  other  cases  that  a  conspiracy  or 
boycott  by  employ^  may  be  restrained. 

As  to  the  power  of  equity  to  grant  such  injunc- 
tions against  boycotts,  see  Casey  v.  Cincinnati  Ty- 
pographical Union  No.  8, 12  L.  B.  A.  106,  and  noie^ 
46  Fed.  Hep.  136;  Coeur  D^Aleue  CodsoL  Mfn.  Co. 
V.  Miners  Union  of  Warden,  19  L.  R.  A.  882, 61  Fed. 
Bep.  200;  Toledo,  A  A.  ft  N.  M.  R.  Go.  v.  Pennsyl- 
vania Co.  19  Jj.  B.  A.  886, 64  Fed.  Rep.  741 

But  in  the  above  case  It  should  be  noticed  that 
but  one  employer  is  Involved  in  the  action  com- 
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plained  of,  and  as  the  black-list  had  been  already 
prepared  and  bad  done  its  work,  the  only  rpUef 
which  the  Injunction  really  aimed  at  was  affirma- 
tive, and  required  the  making  of  a  new  contract 
of  employment.  If  a  conspiracy  among  severs! 
employers,  who  were  made  defendants,  not  to  em- 
ploy the  plaintiffs  had  been  charged  and  an  in- 
junction asked  against  the  continuance  of  such 
combination,  the  case  would  have  been  parallel 
with  the  cases  above  named,  in  which  boycotts  by 
employ^  were  enjoloed;  and  in  that  case  the  effect 
of  tbe  injunction  would  have  been  merely  to  leave 
each  employer  at  liberty  to  engage  such  employ^ 
as  he  chose  unrestrained  by  any  Ulegai  oonbraot  or 
combination  with  other  employen. 


See  also  23  L.  R.  A.  135;  35  L.  R.  A.  722;  38  L.  R.  A.  382. 
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^charse  and  control  of  its  business  under  said 
Waring  and  exercising  the  authority  to  hire 
and  discharge  its  employ^,  such  as  your  pe- 
titioners, and  others  similarly  situated,  and 
to  flz  their  rate  of  wages. 

3.  Your  petitioners  aver  that  on  or  about 
said  28th  day  of  October,  1891,  the  respond- 
-ents  refused  to  give  them  work  any  further 
in  said  Narragansett  Mills,  as  such  weavers 
unless  your  petitioners  were  willing  to  ac- 
cept and  receive  a  rate  of  wages  lower  than 
was  just  and  equitable  and  less  than  they 
•and  other  weavers  in  said  Fall  River  had 
theretofore  received ;  and  your  petitioners 
were  unwilling  and  refused  to  work  any 
longer  in  said  cotton  mill  for  the  rate  of 
wages  arbitrarily  fixed  by  the  respondents, 
ana  peaceably  left  the  employ  of  said  cor- 
poration. 

4.  Your  petitioners  complain  that  there- 
upon, in  Older  to  coerce  and  compel  the  pe- 
titioners to  return  to  work  for  said  Narra- 
gansett Mills,  and  to  accept  a  lower  rate  of 
wages  than  they  were  fairly  entitled  to  re- 
ceive and  willing  to  work  for,  the  said  James 
Waring  and  John  Harrison  willfully,  mali- 
ciously, and  fraudulently  combined,  confed- 
erated, and  conspired  together  to  devise  a 
scheme  to  injure  and  defraud  your  peti- 
tioners, to  deprive  them  of  their  freedom  of 
contract,  and  of  their  liberty  to  seek  and  ob- 
tain work  wherever  they  saw  fit,  and  to  os- 
tracize and  black-list  them  so  as  to  prevent 
them  from  obtaining  work  in  said  Fall  River 
elsewhere  than  in  the  mill  of  said  corpora- 
tion. And  in  furtherance  of  said  scheme  and 
conspiracy,  the  said  James  Waring  and  John 
Ebrrison  made  out  and  prepared  certain  lists 
of  weavers'  names,  containing  the  names  of 
▼our  petitioners  and  other  weavers,  who  had 
left  the  emplov  of  said  Narragansett  Mills 
as  before  stated,  which  said  lists  are  known 
to  be  and  called  ** black-lists,"  with  the  ma- 
licious intent  and  purpose  thereby  to  ostra- 
cize the  petitioners  among  the  employers  of 
weavers  in  said  Fall  River  and  to  prevent 
them  from  obtaining  work  elsewhere  than  at 
said  Narragansett  Mills,  and  the  said  re- 
spondents did  send  and  communicate  said 
black-lists  with  that  intent  and  purpose  to 
the  other  employers  of  weavers  in  said  Fall 
River,  intending  thereby  to  carry  out  their 
fraudulent  scheme  and  conspiracy  against 
your  petitioners,  to  deprive  them  of"  their 
means  of  livelihood  and  thereby  to  coerce 
them  to  return  to  work  in  said  Narragansett 
Mills  and  to  receive  less  pay  than  they  were 
fairly  entitled  to  receive ;  and  said  employers 
-of  weavers  in  said  Fall  River  at  the  instance 
and  solicitation  of  the  respondents  accepted 
flaid  black-lists  and  entered  into  the  scheme 
And  conspiracy  devised  by  the  respondents  as 
aforesaid,  and  refused  to  irive  work  to  the 
petitioners  by  reason  of  said  respondents'  so- 
licitations and  by  reason  of  the  petitioners' 
names  being  on  said  black-lists. 

5.  And  your  petitioners  applied  to  the  re- 
spondents and  asked  them  to  desist  from  such 
•conspiracy,  to  refrain  from  interfering  with 
their  freedom  to  labor  and  from  using  said 
black-lists  as  aforesaid,  or  to  withdraw  or 
strike  off  the  petitioners'  names  from  the 
•same,  but  the  said  James  Waring  and  John 
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Harrison,  willfully  and  maliciously  intend- 
ing to  carry  out  their  scheme  and  conspiracy 
against  your  petitioners,  persisted  in  their 
design  to  injure  and  defraud  the  petitioners, 
and  refused  to  desist  from  their  course  as  be- 
fore stated.  And  your  petitioner  sought  and 
applied  for  work  "from  other  employers  of 
weavers  in  said  Fall  River  but,  as  they,  said 
employers,  were  furnished  by  the  respondents 
with  black-lists  bearing  the  names  of  your 
petitioners  as  aforesaid,  as  soon  as  it  was  dis- 
covered by  said  employers  that  your  petition- 
ers' names  were  on  the  black-lists  prepared 
and  communicated  to  them  by  the  respond- 
ents in  the  manner  before  stated,  your  peti- 
tioners were  ostracized,  refused  work,  or  dis- 
charged, and  contracts  which  they  had  made 
to  work  were  broken  and  your  petitionerc 
were  in  consequence  unable'  to  obtain  work 
by  reason  of  the  fraudulent  scheme,  con- 
spiracv,  and  interference  of  the  respondents. 

6.  Your  petitioners  complain  that  by  rea- 
son of  said  scheme  of  the  respondents  as  afore- 
said they  were  prevented  from  earning  their 
livelihood  at  their  trade  as  they  had  been 
accustomed  to  do  in  said  Fall  River,  and  they 
lost  their  wages  from  said  October  28th  to 
the  present  time,  and  they  were  greatly  an- 
noyed and  disturbed  in  their  rights,  comfort, 
and  happiness,  and  suffered  great  anxiety  and 
distress  of  mind,  for  all  of  which  injuries 
they  now  ask  relief  and  compensation. 

7.  Therefore  your  petitioners  pray  that  a 
subpcena  in  favor  of  the  petitioners  may  is- 
sue against  said  James  Waring  and  John 
Harrison,  summoning  them  to  appear  at  court 
and  show  cause  why  the  prayers  of  this  pe- 
tition should  not  be  granted. 

Your  petitioners  pray  further  that  the  re- 
spondents may  be  decreed  to  pay  them  such 
damages  as  they  have  suffered  in  the  prem- 
ises. 

That  the  respondents  be  restrained  from 
annoying  the  petitioners  and  interfering  with 
their  rights  to  earn  their  livelihood  at  their 
trade  in  said  Fall  River,  and  that  they  be 
enjoined  to  withdraw  and  destroy  all  black- 
lists or  other  devices  issued  by  them  or  their 
orders  mentioning  the  names  of  your  peti- 
tioners. 

Mr.  "ELufo  A*  Dubuque*  for  appellants: 

The  petitioners  have  stated  a  case  which 
entitles  them  to  damages  and  relief  at  law 
or  in  equity. 

Sherry  v.  Perkim,  147  Mass.  212 ;  Walker 
V.  Onmin^  107  Mass.  665;  Carew  v.  Ruther- 
fcrdy  106  Mass.  1,  8  Am.  Rep.  287,  and  cases 
cited. 

To  prevent  bv  force  or  fraud  the  free  exer- 
cise of  another  s  trade  or  occupation  is  con- 
sidered a  nuisance. 

Sherry  v.  Perkins,  supra;  Wood,  Nui- 
sances. §  141,  p.  154 ;  Wright  &  0.  Criminal 
Conspiracies,  p.  74,  note  i,  pp.  144,  150,  17tf, 
177,  178,  note  jP,  p.  186 ;  Text  Book  Series  of 
Bl.  Com.  (1887)  ;  4  Am.  &  Eng.  Encjclop. 
Law,  pp.  605,  608,  610,  title,  UriminaZ  Con- 
Sfpira^;  Strikes  and  Boycotts,  Am.  L.  Rev. 
(Jan.  &  Feb.  1887)  ;  note  to  People  v.  Fisim, 
28  Am.  Dec.  607 ;  Boycotting,  86  Alb.  L. 
J.  208,  224. 

Petitioners  proceed  under  the  Statute  of 
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1887,  chap.  888,  which  ^ives  a  concurrent 
remedy  **  either  at  law  or  in  equity,  or  both, 
by  section  8. 

Stratum  y.  Beman,  164  Mass.  810. 

In  cases  of  fraud,  rights  of  a  permanent 
nature  and  important  questions,  the  amount 
is  immaterial. 

Story,  Kq.  PL  10th  ed.  1892,  ^  602,  note  a, 
p.  444. 

The  issue  is  the  same  as  to  all  the  peti- 
tioners. Were  they  "black-listed"  by  the 
defendants  in  pursuat  :'e  of  a  conunon  pur- 
pose to  deprive  them  of  their  liyelihood  in 
order  to  coerce  them  back  into  the  employ  of 
the  corporation  which  was  managed  by  the 
defendants. 

Robinson  y.  Guild,  12  Met.  828;  Lenz  y. 
Preseott,  144  Mass.  618 ;  Story,  Eq.  PI.  §  271, 
noU  9,  §  284,  nots  6,  g  286,  note  B, 

The  joinder  of  parties  in  equity  at  least  is 
to  a  great  extent  a  matter  of  discretion. 

Aldrich,  Eq.  PI.  op.  88,  88;  Mallow  y. 
Hinde,  26  U.  S.  12  Wheat.  198,  6  L.  ed.  000 ; 
Xt%  y.  N(»Ti8,  142  Mass.  240. 

The  court  has  allowed  several  owners  of 
different  tracts  of  land  along  a  stream  to  seek 
redress,  in  one  suit,  against  one  diverting 
water  to  their  injury. 

BaUou  y.  Eopkinton,  4  Gray,  828. 

And  several  proprietors  to  join  in  one  bill 
to  restrain  a  nuisance  to  a  common  passage- 
way. 

CaMgan  y.  Brown,  120  Mass.  498.  See  also 
Grant  v.  Plumix  Mut,  L.  Ins.  Co.  121  U.  S. 
106,  80  L.  ed.  906 ;  Liltby  y.  Iforris  and  Rob- 
inson v.  Guild,  supra. 

The  jretitioners  by  joining  in  one  proceed- 
ing avoid  a  multiplicity  of  suits  which  is 
favored  in  equity. 

Brinl^hoff  v.  Brown,  6  Johns.  Ch.  189,  2 
L.  ed.  79;  Oadigan  v.  Brown,  and  Robinson 
v.  Guild,  supra;  Coleman  v.  Barnes,  6  Allen, 
874 ;  Union  Pac.  R,  Co,  v.  Ryan,  118  U.  8. 
616.  28  L.  ed.  1098;  Story,  Eq.  PI.  §  286, 
note  B;  Smith  v.  Smith,  148  Mass.  1. 

Mr,  A.  9.  Jennings  for  appellees. 

Field*  Ch,  J,,  delivered  the  opinion  of 
the  court : 

We  take  the  substance  of  the  petition  to 
be  that  the  petitioners  were  weavers  by  trade, 
and  had  been  employed  by  the  Narragansett 
Mills,  a  corporation  in  Fall  River,  and  that 
they  demanded  higher  wages,  which  the  cor- 
poration refused  to  give ;  and  thejr  then  left 
work,  and  the  defendants  sent  their  names  to 
the  officers  of  other  mills  in  Fall  River,  on 
a  list  which  is  called  a  "black-list,''  and 
which  informed  these  officers  that  the  peti- 
tioners had  left  the  Narragansett  Mills  on 
what  is  called  a  "strike;"  whereupon  the 
defendants  conspired  together  and  with  the 
officers  of  other  mills,  3nd  agreed  not  to  em- 
ploy the  petitioners,  with  intent  to  compel 
them  either  to  go  without  work  in  Fall  River 
or  to  go  back  to  work  for  the  Narragansett 
Mills,  at  such  wages  as  that  corporation 
should  see  fit  to  pay  them.  It  does  not  ap- 
pear by  the  petition  that  any  of  the  petition- 
ers had  existing  contracts  for  labor  with 
which  the  defendants  interfered.  If  the  peti- 
tion sets  forth  such  a  conspiracy  as  consti- 
tutes a  misdemeanor  at  common  law, — on 
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which  we  express  no  opinion, — the  remedy^ 
is  by  indictment.    If  the  Injury  which  had 
been  received  by  the  petitioners  at  the  time 
the  petition  was  filed  constitutes  a  cause  of 
action,-— on  which  we  express  no  opinion, — 
the  remedy  is  by  an  action  of  tort,  to  be- 
brought  by  each  petitioner  separately.^    The 
onl^  grievance  alleged  which  is  continuing 
in  its  nature  is  the  conspiracy  not  to  employ 
the  petitioners,  and  there  are  no  approved 
precedents  in  equity  for  enjoining  the  de- 
fendants from  continuing  such  a  conspiracy, 
or  for  compelling  the  defendants  either  t^ 
employ  the  petitioners  or  to  procure  employ- 
ment  for  them  with  other  persons.    See  nork' 
man  y.   Smith,    166  Mass.   92;    Carleton  v. 
Rugg,  149  Mass.  660,  6  L.  R  A.  198 ;  Smith 
V.  Smith,  148  Mass.  1 ;  Raymond  v.  Russeil, 
148  Muss.   296,   68  Am.    Rep.   187;   Bostoit 
Diatite  Co,  y.  Florenee  Mfg.  Co.  114  Mass. 
69,  19  Am.  Rep.  810.    It  is  plain,  however, 
that  the  petition  was  drawn  with  a  view  to- 
obtain  some  eq^uitable  relief.     It   is  well 
known  that  equity  has,  in  general,  no  juris- 
diction to  restrain  the  commission  of  crime, 
or  to  assess  damages  for  torts  already  com- 
mitted.   Courts  of  equity  often  protect  prop- 
erty from  threatened.inlury  when  the  right» 
of  property  are  equitable,  or  when,  although 
the  rights  are  legal,  the  civil  and  criminal 
remedies  at  common  law  are  not  adequate; 
but  the  rights  which  the  petitioners  allege 
the  defendants  were  violating  at  the  time  the- 
petition  was  filed  are  personal  rights,  as  dis- 
tinguished from  rights  of  property. 

The  counsel  for  the  petitioners  contenda 
that  the  petition  can  be  maintained  under 
Stat  1887,  chap.  888,  and  it  has  been  sug- 

f jested  that  this  suit  is  partly  an  action  at 
aw  and  partly  a  suit  in  equity ;  and  that,  if 
it  cannot  be  maintained  as  either  the  one  or 
the  other,  it  can  be  maintained  under  this 
statute,  as  partaking  someWnat  of  the  nature 
of  both.  Ill  is  statute  has  been  oft«n  referred 
to  at  the  bar  as  one  the  meaning  of  which  ia 
not  clear,  and  it  becomes  necessary  to  con- 
sider it.  An  examination  of  it  shows  that 
it  relates  solely  to  procedure;  that  it  does, 
not  purport  to  change  the  substantive  law. 
or  to  create  any  new  cause  of  action  either 
at  law  or  in  equity,  or  any  new  kind  of  re- 
lief, either  legal  or  equitable,  or  to  change- 
the  jurisdiction  of  the  two  courts  which  are 
mentioned  in  the  first  section.  It  is  provided 
in  the  fourth  section  that  "nothing  in  thia 
act  shall  be  construed  to  .  .  .  extend  or 
limit  the  power  or  jurisdiction  of  the  court 
in  proceedings  at  law  or  in  equity,  except  at 
herein  expressly  provided  f  and  there  is  no- 
extension  of  the  power  or  jurisdiction  of  ei- 
ther of  the  courts  mentioned  expressly  pro- 
vided for  in  the  statute,  unless  the  addition 
of  a  new,  original  process  to  be  used  in  civil 
actions  at  law,  made  by  the  first  section,  i» 
such  an  extension.  The  first  section,  so  far 
as  it  relates  to  suits  in  equity,  is  taken  from 
Pub.  Stat.  chap.  161,  g^  1,  6,  6.  See  Stat. 
1880,  chap.  87 ;  Stac.  1888,  chap.  228,  §g  1, 
11.  Cases  in  equity,  under  pre-existing 
statutes,  could  be  commenced  by  a  bill  or 
petition  with  a  writ  of  subpoena,  or  by  aa 
original  writ,  with  a  bill  or  petition,  or  with 
a  declaration  in  an  action  of  contract  or  tort 
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praying  relief  in  equity^  inserted  in  it  But 
civil  actions  at  law,  with  some  exceptions, 
could  be  commenced  only  by  an  original 
writ.  Pub.  Stat.  chap.  161,  g  13  et  seq.  The 
first  section  of  Stat.  1887,  chap.  883,  permits 
civil  actions  at  law,  except  replevin,  to  be 
commenced  by  a  bill  or  petition  which  is  in 
the  nature  of  a  declaration,  and  by  the  serv- 
ice of  a  subpoena  which  is  in  the  nature  of 
a  writ  of  original  summons.  With  this 
exception,  the  statute  does  not  purport  to 
diange  the  law  relating  to  pleadings,  nor  to 
abolish  the  distinction  between  legal  and 
equitable  rights  or  remedies.  The  second 
section  provides  that  ^'all  provisions  of  law 
relatinf?  to  pleadings  shall  apply  to  such  pro- 
oeedings,  so  far  as  the  same  are  applicable." 
This  is  not  very  intelligible  as  a  statement 
of  what  provisions  were  considered  by  the 
legislature  to  be  applicable,  but  it  was  prob- 
ably inserted  for  the  purpose  of  excluding 
any  inference  that  the  statute  was  intended 
to  abolish  the  established  forms  of  pleading. 
Pub.  Stat.  chap.  167,  and  other  well-known 
statutes,  contain  elaborate  provisions  regulat- 
ing pleading  and  procedure  in  actions  at  law ; 
and  there  is  no  intimation  in  Stat.  1887,  chap. 
383,  that  these  provisions  were  intended  to  be 
repealed,  and  they  are  not  inconsistent  with 
any  of  the  provisions  of  that  statute,  except 
that  a  bill  or  petition  with  a  subpoena  may 
be  used  instead  of  a  common -law  writ  and  a 
declaration.  Pub.  Stat.  chap.  151,  Stat. 
1883,  chap.  223,  and  other  statutes,  contain 
elaborate  provisions  regulating  the  pleading 
and  procedure  in  suits  in  equity,  and  there 
is  no  intimation  in  the  Statute  of  1887  that 
these  provisions  were  intended  to  be  repealed, 
and  they  are  all  consistent  with  the  provis- 
ions  of  that  statute.  The  legislature  could, 
of  course,  abolish  all  distinctions  between 
actions  at  law  and  suits  in  eauity,  and  adopt 
one  form  of  procedure  for  all  actions;  but 
such  a  radical  change  is  not  to  be  inferred 
from  a  few  general  words  of  doubtful  im- 
port, such  as  are  contained  In  the  third  sec- 
tion of  this  statute.  By  the  Revised  Statutes, 
suits  in  equity  were  to  be  commenced  by  bill 
with  a  subpoena,  or  by  a  bill  inserted  in  a 
writ  of  original  summons,  with  or  without 
an  order  for  the  attachment  of  property. 
Rev.  Stat.  chap.  90,  ^  117;  Id.  chap.  107, 
§  22.  And  the  supreme  judicial  court  had 
power  **to  make  and  award  all  such  judg- 
ments, decrees,  orders,  and  injunctions  to 
issue  all  such  executions  and  other  writs  and 
processes,  and  to  do  all  such  other  acts  as 
may  be  necessary  and  proper  to  carry  into 
full  effect  all  the  powers  which  are  or  may 
be  given  to  them  bv  the  laws  of  the  common- 
wealth." Rev.  Stat.  chap.  81,  §g  6,  6,  9. 
Stat.  1858,  chap.  871,  was  entitled  ^'An  Act 
Giving  Equitable  Remedies  in  Suits  at 
Law ;"  and  the  principal  subjects  of  equity 
jurisdiction  were,  in  effect,  divided  in  the 
first  and  second  sections  into  two  classes; 
and  it  was  provided  that  all  suits  upon  one 
class  of  subjects  **  shall  be  by  action  of  con- 
tract setting  forth  the  circumstances  of  the 
case,  so  far  as  may  be  necessary,  and  pray- 
ing for  relief  in  equity  ;**  and  that  all  suits 
upon  the  other  class  ''^shall  be  by  action  of 
tort,  in  which  the  plaintiff,  in  addition  to 
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his  claim  for  damages,  may  pray  for  relief 
in  equity."  The  supreme  judicial  court  was 
given  exclusive  jurisdiction  of  the  suits,  and 
empowered,  ^'as  well  in  term  time  as  vaca« 
tion,"  to  "make  and  award  all  such  decrees, 
judgments,  orders,  and  injunctions,  and  is- 
sue all  such  executions  and  other  writs  and 
processes,  and  do  all  such  other  acts,  as  may 
be  necessary  or  proper  to  carry  into  full  effect 
the  power  to  grant  such  relief."  Stat.  1855, 
chap.  194,  §  2,  provided  that  **when  relief 
is  nought  in  equity  the  material  facts  and 
circumstances  relied  on  shall  be  stated  with 
brevity,  omitting  all  immaterial  and  irrele- 
vant matter,  either  in  the  form  of  a  bill  or 
petition  to  the  court,  or  in  a  declaration  in 
an  action  of  contract  or  tort."  Stat.  1856, 
chap.  88,  §  2,  provided  that  ** suits  in  equity 
may  be  commenced  by  bill  or  bv  writ  of  at- 
tachment." The  substance  of  these  statutes 
was  incorporated  in  Gen.  Stat.  cbap.  118, 
§§  1,  8,  and  is  now  contained  in  Pub.  Stat, 
chap.  151,  ^§  1,  5.  Pnb.  Stat.  chap.  153, 
§  3,  provides  that  the  supreme  judicial  aiul 
the  superior  courts  ^'may  make  and  award 
such  judgments,  decrees,  orders,  and  injunc- 
tions, and  shall  issue  all  writs  and  processes, 
necessary  or  proper  to  carry  into  eltect  the 
powers  granted  to  them ;  and,  when  no  form 
for  any  such  writ  or  process  is  prescribed,  the 
court  shall  frame  one  in  conformity  with  the 
principles  of  law  and  the  usual  course  of 
proceedings  in  the  courts  of  this  common- 
wealth." See  Pub.  Stat.  chap.  151,  g  1; 
Stat.  1883,  chap.  223,  §  1. 

The  decisions  of  this  court  upon  the  effect 
of  Stat.  1853,  chap.  371,  which  provided,  in 
substance,  that  suits  in  equity  should  be  by 
either  an  action  of  contract  or  of  tort,  show 
that  the  court  did  not  construe  that  statute 
as  abolishing  the  essential  distinctions  be- 
tween legal  and  equitable  suits  or  legal  and 
equitable  remedies,  and  that  under  that  stat- 
ute a  suit  must  be  either  an  action  at  law  or 
a  suit  in  equity,  and  not  both  one  and  the 
other,  or  partly  one  and  partly  the  other. 
Darling  v.  Boariy,  5  Gray,  71  ;  Wiiulow  v. 
OtU,  Id.  861 ;  T^lijf  v.  Jackson,  12  Gray. 
665 ;  Irtin  v.  Gregory^  18  Gray,  215 ;  Harvey 
V.  Demtt,  Id.  636 ;  Orane  v.  Adams,  16  Gray, 
542 :  Stockbridge  Iran  Oo,  ▼.  Ootu  Iron  W</rkt, 
99  Mass.  468. 

In  Irvin  v.  Qregory,  supra,  the  court  says : 
"The  suit  is  In  form  an  action  at  law,  pray- 
ing relief  in  equity ;  and  as  specific  pertorm- 
ance  cannot  be  had  by  a  judgment  at  law, 
but  may  be  afforded  in  equity,  we  regard  this 
action,  by  force  of  the  Statute  of  1853,  as  a 
suit  in  equity,  and  that  the  rules  and  prin- 
ciples of  equity  are  applicable  to  it." 

Harvey  v.  Demtt,  supra,  was  an  action  of 
contract  in  three  counts,  and  in  the  third 
count  the  plaintiff  prayed  for  relief  in 
equity.  The  court  says  that  the  action  can- 
not be  maintained.  "  It  attempts  to  combine, 
in  one  suit,  matters  purely  of  law  and  mat- 
ters in  equity.  It  cannot  be  maintained  as 
a  suit  in  equity,  because  it  is  apparent  that, 
as  to  the  claim  in  the  first  count  at  least,  the 
plaintiff,  if  he  has  any  remedy,  has  a  plain, 
adequate,  and  complete  remedy  at  law.  Nor 
can  It  be  maintained  as  a  suit  at  law,  because 
it  was  brought  originally  in  this  court,  with- 
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•out  an  affidavit  that  the  amount  sought  to  be 
recovered  exceeded  $300.  Stat.  18&,  chap. 
■67,  8  1." 

Stockbridge  Iron  Co,  v.  Cane  Iran  Worki, 
4upra^  was  an  action  of  tort,  praying  for  re- 
lief in  equity,  brought  in  the  supreme  judi- 
•cial  court,  and  there  was  no  affidavit  that  the 
-damage  demanded  exceeded  $1,000,  as  pro- 
vided by  Gen.  Stat.,  chap.  112,  ^  6.  The 
court  says:  "The  prayer  for  relief  gives 
jurisdiction  of  the  action,  and  therefore  no 
affidavit  is  necessary.  Its  character  is  tliat 
of  a  suit  in  equity.""  If  this  court  was  of 
opinion  that  a  suit  in  equity  did  not  lose  its 
essential  characteristics  when  brought  as  an 
action  of  contract  or  of  tort,  under  Stat.  1858, 
chap.  871,  it  seems  manifest  that  an  action 
at  law  brought  under  Stat.  1887,  chap.  888, 
by  bill  or  petition  with  a  subpoena,  instead 
of  b^  an  original  writ,  does  not  lose  the  es- 
sential characteristics  of  an  action  at  law. 

Some  of  the  consequences  of  holding  that 
the  distinctions  between  equitable  and  legal 
suits  were  intended  to  be  abolished  by  the 
Statute  of  1887  may  be  briefly  considered. 
The  supreme  judicial  court  has  no  jurisdic- 
tion over  actions  of  tort,  and  only  a  very 
limited  jurisdiction  over  actions  of  contract, 
dependent  upon  the  amount  of  the  damages 
demanded  to  which  the  plaintiff  or  some  one 
in  his  behalf  must  make  oath.  The  superior 
court  has  a  general  jurisdiction  over  civil 
actions  at  law,  when  the  debt  or  damages 
claimed  exceed  $100,  and  concurrent  juris- 
diction in  equity  with  the  supreme  judicial 
court  over  most,  but  not  all,  suits  in  equity. 
It  could  not  have  been  intended  by  the  Stat- 
ute of  1887  that  an  action  at  law  to  recover 
$20  might  be  brought  in  the  supreme  ludi- 
cial  court  by  bill  or  petition,  or  that  all  ac- 
tions of  tort  might  be  brought  in  that  court 
in  the  same  manner.  Whether  brought  by  a 
bill  or  petition,  or  by  a  writ  and  declaration, 
they  are  still  actions  at  law,  in  distinction 
from  suits  in  equity,  and  the  provisions 
which  determine  the  jurisdiction  of  courts 
according  to  this  distinction  must  still  be  in 
force.  The  system  of  {)leading  and  procedure 
in  actions  at  law  and  in  suits  in  equity  are 
different  in  important  respects,  and  sul^tan- 
tial  rights  depend  upon  tlie  question  whether 
any  particular  suit  is  one  or  the  other.  If, 
on  the  face  of  the  papers,  it  appears  that  the 
court  has  no  jurisdiction  of  the  proceeding, 
it  may  be  dismissed  on  motion,  and  whether 
the  court  has  jurisdiction  may  depend  upon 
the  question  whether  it  is  an  action  at  taw 
or  a  suit  in  equity.  In  an  action  at  law  ei- 
ther party  has  a  right  to  a  trial  by  jury,  if 
seasonably  demanded,  but  it  has  been  held 
that  in  a  suit  in  equity  the  plaintiff  has  not 
such  a  right,  and  that  the  defendant  has  not, 
oxcept  in  those  cases  in  which  the  constitu- 
tion secures  to  him  the  right  to  a  jury  trial. 
Issues  for  a  juij  are  usually  framed  in  equity 
in  tbe  discretion  of  the  court.  Suits  in 
oquity  are  often  sent  to  masters,  and  actions 
at  law  to  auditors,  and  the  effect  of  the  re- 
port in  one  case  is  not  the  same  as  in  the 
other.  A  judgment  at  law  for  the  payment 
of  money  is  enforced  by  an  execution,  and 
the  rights  of  a  poor  debtor  arrested  on  execu- 
tion at  law  are  carefully  provided  for  by 
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statute  but,  although  a  court  of  equity  may 
enforce  a  decree  for  the  payment  of  money 
by  issuing  an  execution  in  form  as  at  com- 
mon ]aw  under  authority  of  the  statutes,  it 
may  also  enforce  it  by  an  attachment  for  con- 
tempt, and  thus  affect  the  rights  of  a  debtor 
to  be  discharged  under  the  statutes  relating 
to  the  relief  of  poor  debtors.     Provisions  for 
appeal  to  the  full  court  are  in  some  impor- 
tant respects  different  in  suits  in  equity  from 
those  in  actions  at  law.     These  examples 
show  the  importance  of  determining  whether 
any  particular  civil  proceeding  is  an  action 
at  law  or  a  suit  in  equity.     The  third  sec- 
tion of  the  Statute  of  1887  must  be  constru€^cl 
with  reference  to  the  remainder  of  the  stat- 
ute, and  to  the  provisions  in  force  when  the 
statute  was  passed,  relating  to  pleading  and 
procedure.    As  we  think  It  plain  that  the 
statute  was  not  intended  to  change  generally 
the  laws  relating  to  pleading  and  procedure, 
or  to  abolish  the  distinction  between  legal 
and  equitable  proceedings,  or  to  create  new 
causes  of  action  or  new  kinds  of  relief,  this 
section  must  have   a   very  limited  scope. 
Under  pre-existing  statutes,  courts  of  equity 
have  the  right  to  issue  **all   general   and 
special  writs  and  processes  required  in  pro- 
ceeding's in  equity  to  courts  of  inferior  juris- 
diction, corporations,  and  persons,  when  nec- 
essary to  secure  justice  and  equity, "  (Stat. 
1888,  chap.  228,  §  1 ;  Pub.  Stat.  chap.  151, 
S  1 ;)  and  both  the  supreme  judicial  court 
and  the  superior  court,  both  at  law  and  in 
equity,  have  authority  to  "issue  all   writs 
and  processes  necessary  or  proper  to  carry 
into  effect  the  powers   erantea  to  them,* 
(Pub.  Stat.  chap.  158.  §^8.)    The  statutes 
have  expressly  authorized  in  certain  cases 
the  use  of  certain  legal  processes  by  courts 
of  equity,  and  of  certain  equitable  processes 
by  courts  of  law,  of  which  examples  may  be 
found  in  Pub.  Stat.  chap.  151,  §  29 ;  Id.  chap. 
179,  §  12 ;  Id.  chap.  180,  g  6.     Certain  equi- 
table  defenses  in  actions  at  law  are  permitted 
by  Stat.  1883.  chap.  223,  g  14,  and  in  certain 
actions  at  law  a  claimant  is  permitted  to  ap- 
pear, and  the  action  becomes  substantially  a 
suit  of  interpleader.     Stat.  1886,  chap.  ^1. 
The  provisions  are  ample  for  amending 
actions  at  law  into  suits  in  equity,  and  suits 
in  equity    into  actions  at  law.     Stat.  1883, 
chap.  223,  §  17 ;  Pub.  Stat.  chap.  167,  g  43. 
By  Stat.   1885,  chap.   884,  terms  have  beeji 
abolished  in  the  supreme  judicial  court  and 
the  superior  court,  and  tiiese  courts  can  issue 
any  proper  process  at  any  time.     Courts  of 
equity,  when  they  take  Jurisdiction  of  a  bill, 
sometimes  go  on  and  decide,  as  incidental  to 
the  equitable  matter  contained  in  it,  contro- 
versies which,  standing  alone,  could  onlv  be 
determined  in  an  action  at  law  ;  but  the  third 
section  of  chapter  883,  Stat.  1887,  cannot  be 
held  to  relate  to  this  subject.     A  defendant, 
either  in  an  action  at  law  or  in  a  suit  in  eq- 
uity, is  entitled  to  affirmative  relief  against 
the  plaintiff  only  in  well-defined  cases,  and 
the  pleadings  must  set  forth  bis  claim  ac- 
cording to  the  established  practice  in  law  or 
equity.     In  certain  suits  in  equity  both  the 
plaintiff  and  the  defendant  may  be  entitled 
to  relief,  as,  for  instance,  in  suits  to  settle 
the  affairs  of  a  partnership,  and  suits  for  the 
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ioredosure  or  the  redemption  of  a  mortgage. 
The  relief  which  the  coart  is  authorised  to 
give  by  Stat.  1887,  chap.  888,  g  8,  *'as  the 
nature  of  the  case  may  require, "  must  be  de- 
termined by  the  law  as  established,  because 
the  section  does  not  purport  to  authorize 
forms  of  relief  previously  unknown  to  either 
law  or  equity.  The  only  word  which  really 
-occasions  any  doubt  of  the  meaning  of  this 
third  section  is  the  word  **  both, "  in  the  first 
•clause ;  but,  in  view  of  all  the  provisions  of 
this  statute,  it  must  be  taken  chat  this  refers 
to  cases  in  which,  by  the  customary  practice 
or  the  provisions  of  other  statutes,  both  legal 
-and  equitable  relief  can  be  given  in  the  same 
«uit.     We  think  that  the  intention  of  the 


Statute  of  1887  is  that  each  proceeding  under 
it  must  be  treated  either  as  an  action  at  law 
or  a  suit  in  equity,  with  the  incidents  which 
by  established  practice  or  by  other  statutes 
attach  to  the  particular  action  or  suit,  and 
that  the  pleadings  and  procedure  must  con- 
form to  Uiis  view.  The  provision  that  the 
court  may  issue  ''any  writs,  orders,  injunc- 
tions, or  other  processes  necessary,  at  any 
staee  of  the  proceedings,"  would  seem  to  add 
little  or  nothing  to  the  powers  of  the  courts 
under  other  statutes.  Tne  present  petition 
cannot  be  maintained  either  as  an  action  at 
law  or  a  suit  in  equity. 
Petition  diimiued. 
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Money  donated  bjr  members  of  a  mutual 
benefit  eoeietjr  foir  disbursement  by  a 
eommittee  in  response  to  a  call  by  tbe 
ehief  oflloers  for  aid  to  members  and 
friends  of  a  subordinate  lodf^  who  aie 
tejured  in  a  ojclone  must  all  be  distributed  to 
the  intended  donees,  in  tbe  abeenoe  of  any  mis- 
take or  fraud  in  the  donation;  and  the  oommittee 
hai  no  discretion  to  withhold  any  part  of  it  from 
them  on  the  irroand  that  they  did  not  need  it  and 
to  tarn  it  over  instead  to  the  general  treasurer  of 
Che  order. 

(JunelS,18B8.) 

APPEAL  "by  defendant  from  a  Judgment  of 
tbe  Louisyille  Law  and  Equity  Court  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  balance  of  a  fund  which  bad  been 
contributed  bv  members  of  the  order  for  the 
relief  of  the  plaintiffs  who  were  suffering  from 
tbe  ravages  of  a  cyclone.     Afflrmed, 

The  case  was  originally  appealed  to  tbe 
superior  court,  where  the  judgment  of  the 
lower  court  was  reversed,  and  defendants  then 
had  tbe  case  transferred  to  the  court  of  ap- 
peals. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mettn,  Hamphrey  A  Davie,  for  appel- 
lant, in  support  of  a  petition  for  rehearing: 

This  decision  will  thus  have  a  tendency  to 
defeat  benevolences,  and  the  gain  to  these 
flfty-eight  people  will  be  at  a  heavy  cost  to 
future  sufferers,  whose  cries  will  be  more 
cautiously  answered  when  it  is  realized  that 
"legal  rights"  and  "suits  in  court"  are  to  be 
the  result,  instead  of  a  benevolent  discretion 
in  the  supreme  protector  and  the  committee 
of  the  supreme  Iodide. 

Li  Pulpresi  v.  African  M,  B,  Church,  48 Pa. 
909,  there  was  a  gift  of  property  to  a  charita- 
" '  »..  ' 

NOTB— A  case  quite  peculiar  in  its  facta  is  above 
decided  flloBtratiQff  the  Judicial  control  of  a  trustee 
in  respeot  to  a  fund  created  by  gift. 

SOL.R.A. 

See  also  31  L.  R.  A.  118. 


ble  corporation,  "to  be  applied  to  the  support 
of  the  gospel  among  the  colored  people  of 
Pittsburg  and  Alleghenv."  The  court  held: 
"There  u  no  violation  of  the  trust  if  some  of 
the  colored  people  and  some  of  their  religious 
bodies  do  not  share  the  distribution.  The  dis- 
cretion of  the  trustees  as  to  the  distribution,  so 
lonjp^  as  it  is  honestly  exercised,  will  not  be  in- 
terrered  with." 

In  Quid  V  Washington  Hospital  for  Found- 
lings, 96  U.  8. 811,  24  L.  ed.  451,  property  was 
given  to  trustees  to  be  applied  to  the  erection 
of  "a  hospital  for  foundlings."  The  court 
said :  ' 'The  objection  of  uncertainty  in  this  case 
as  to  the  particular  foundlings  toM  received  is 
without  xorce.  The  endowment  of  hospitals 
for  the  afflicted  and  destitute  of  particular 
classes,  or  without  any  specification  of  class,  is 
one  of  the  commonest  forms  of  such  uses. 
The  hospital  being  Incorporated,  nothing  be- 
yond its  designation  as  the  donee  is  necessary. 
Who  shall  be  received,  with  all  other  details  of 
management,  ma^  well  be  committed  to  those 
to  whom  its  admmistration  is  intrusted.  This 
point  is  so  clear  that  discussion  or  the  citation 
of  authorities  is  unnecessary." 

In  Atty-Qen,  v.  Wallace,  7 B.  Hon.  617, where 
there  was  a  gift  of  property  to '  'such  charitable 
and  benevolent  institutions  as  may  appear  to 
be  most  useful  in  disseminating  the  gospel  at 
home  and  abroad,"  the  property  being  placed 
in  the  hands  of  certain  namea  trustees,  this 
court  said :  *'Tbe  general  mode  of  accomplish- 
ing his  benevolent  purpose  is  pointed  out  by 
tbe  testator.  He  desires  it  to  be  done  through 
the  instrumentality  of  such  charitable  and 
benevolent  institutions  as  may  appear  most 
useful  and  efficient  for  effecting  the  object. 
The  particular  mode  of  administering  the 
charity,  or  the  selection  of  the  institutions  most 
useful  for  that  purpose,  it  was  the  intention  of 
the  testator,  we  think,  to  leave  in  the  discretion 
of  his  trustee." 

A  court  of  equity  In  this  country  will  not 
interpret  the  organic  laws  of  a  mutual  benefit 
society  to  determine  whether  subordinate 
lodges  conform  to  its  tenets,  and  specifically 
direct  tbe  conduct  of  officers  and  agents  in 
performing  their  duties,  but  will  accept  the 
decision  of  the  authorized  tribunals  of  the 
society. 
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Nor  will  a  court  restrain  tbe  officers  of  the 
society  in  the  creation  and  disbursement  of  a 
fund  which  such  society  has,  witbin  the  proper 
objects  of  its  existence,  provided  for. 

JSiblack,  Mut.  Ben.  Soc.  §  188. 

Money  contributed  by  the  members  of  a 
society  to  a  common  fund  to  be  applied  to  tbe 
relief  and  assistance  of  its  members  when  in 
sickness,  want  of  employment,  or  other  dis- 
ability, is  not  a  charitable  fund  to  be  controlled 
by  tbe  court  of  equity. 

Niblack,  Mut.  Ben.  Soc.  §  147. 

Tbe  contributors  to  a  fund  raised,  and  placed 
in  the  bands  of  trustees  for  a  specific  purpose, 
have  a  rigbt  to  have  repaid  to  them,  in  propor- 
tion to  their  contribution,  any  surplus  not 
needed  for  the  object. 

ISiblack.  Mut.  Ben.  Soc.  %  150;  F^iU  ▼. 
Mtick,  62  How.  Pr.  70. 

In  Van  Poucke  v.  Netherland  8t.  F.  Be  P. 
8oo,,  68  Micb.  878,  it  was  held  that  a  by-law  of 
a  mutual  benefit  society  which  invested  a  com- 
mittee with  authority  to  determine  whether  a 
member  claiming  to  be  sick  is  really  sick  and 
entitled  to  the  benefits  provided  for  in  the 
by-law  is  valid  and  reasonable,  and  where  a 
member  applies  to  tbe  society  for  aid  the  de- 
cision of  tbe  committee  is  final. 

Niblack,  Mut.  Ben.  Soa  §  864;  triU  v.  Muck, 
iupra. 

The  decision  as  to  the  right  to  benefits  under 
the  by-laws  of  a  mutual  binefit  society,  made 
by  the  officer  or  body  which  the  conutitution 
required  should  decide  it,  is  conclusive,  and 
cannot  be  reviewed  by  the  courts. 

Cincinnati  Lodge  of  Odd  FeUoiM  v.  Little- 
bury,  quoted  in  section  865  of  Kiblack  on  Mut- 
ual Benefit  Societies. 

Messrs,  LewiB  N.  Dembiti  and  £•  S. 
Watts,  for  appellees: 

A  trust  fund  has  been  traced  to  the  defend- 
ant corporation. 

The  trust  is  in  favor  of  a  few  ascertainable 
men  and  women,  who  suffered  by  tbe  cyclone; 
it  is  not  a  "charity"  in  its  technical  sense,  but 
a  private  trust  or  "benevolence." 

Babb  Y.  Heed,  5  Rawle,  151;  Kiblack,  Mat. 
Ben.  Soc.  §  188. 

We  have  as  much  standing  in  court  as  the 
children  or  ffrandcbildren  of  a  testator  who 
leaves  a  fund  to  be  distributed  by  a  trustee, 
acoordinff  to  bis  discretion;  and  who  either 
does  not  distribuj^  at  all, or  makes  what  is  called 
iUusory  appointments. 

See  Story,  Eq.  Jur.  252-255. 

That  the  trustee  has  a  discretion  in  distribut- 
ing a  fund  does  not  deprive  the  cestui  que  trust 
of  all  right  to  relief. 

The  court  will  interfere  when  there  is  some 
failure  or  incapacity  on  the  part  of  the  trustee 
to  act,  or  where  there  has  been  some  abuse  of 
trust. 

Atty-Oen,  y.  Wallace,  7  B.  Mon.  620. 

Discretion  may  be  controlled  by  a  court  of 
equity,  at  least  to  this  extent,  that  tbe  trustee 
or  executor  will  be  compelled  to  exercise  it  in 
some  way. 

BuU  V.  Oromie,  81  Ky.  651;  Bohon  v.  Barrett, 
79  Ky.  878;  Berry  v.  Hamilton,  10  B.  Mon. 
120. 

The  Supreme  Lodge  Knights  and  Ladies  of 
Honor  is  just  as  much  forbidden  to  divert  a 
trust   from  its  prescribed  object  to  its  own 
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benefit,  as  any  individual  that  might  have  been 
put  in  its  place. 

If  the  officers  of  an  incorporated  society  are 
about  to  apply  its  fund  or  credit  to  other  pur- 
poses than  those  specified  in  the  charter,  a. 
court  of  equity  will  interfere  by  injunction,  at 
tbe  instance  of  any  one  of  the  members. 

Niblack,  Mut.  Ben.  Soc.  g  185;  Beeve  v. 
Parkins,  2  Jac.  &  W.  390. 

There  is  no  discretion  of  a  trustee  which  a 
chancellor  cannot  control  when  it  is  abused. 

Vavey  v.  Ward,  L.  R  7  Ch.  Div.  754;  Bs 
Boper's  Trusts,  L.  R  11  Ch.  Div.  272. 

Bennettf  Oh.  J»,  delivered  the  opinion  of 
the  court: 

The  Supreme  Lodge  Knights  &  Ladies  of 
Honor  is  an  institution  organized  to  promote 
benevolence  and  mutual  protection  and  assist- 
ance. Besides  the  supreme  lodge  has  a  number 
of  subordinate  lodges.  On  tbe  night  of  the  27th 
of  March,  1890,  tbe  city  of  Louisville  was 
visited  by  a  terrible  cyclone,  which  killed  and 
injured  a  great  many  persons  and  destroyed 
and  damaged  a  great  deal  of  property.  One  of 
the  subordinate lodgesin  the  city  of  Louisville 
was  known  as  Falls  City  Hall.  About  one 
hundred  and  twenty  five  of  its  members  and 
friends  were  assembled  in  the  hall  that  night  to 
transact  the  business  of  the  order;  and  while 
they  were  in  the  hall  for  that  purpose  it  was  de- 
molished by  tbe  cyclone,  killing,  it  was  sup- 
posed, about  forty  members  and  injuring  a» 
many  more.  On  tbe  29th  of  the  same  month, 
just  two  days  after  the  sad  occurrence,  John  8. 
Millbum,  the  supreme  protector  and  presiding 
officer  of  the  supreme  order,  issued  the  follow- 
ing distress  call  to  all  other  lodges  of  the  same 
order: 

'  'The  sad  but  important  duty  of  laying  before 
you  briefly  the  facts  of  one  of  the  most  un- 
fortunate calamities  that  has  ever  befallen  our 
order,  imposes  itself  upon  me.  On  the  even- 
ing of  the  27th  of  March.  1890,  a  cyclone 
visited  the  city  of  Louisville,  Kentucky,  pass- 
ing from  a  southeastern  portion  in  a  north- 
western direction,  a  distance  of  about  two 
miles,  in  width  about  four  squares,  destroying 
everything  in  its  path;  neither  tongue  U'T  pen 
can  convey  a  correct  idea  of  the  devastation 
and  suffering  that  has  followed  its  track. 

"It  is  not  my  purpose  to  enter  into  details,  as 
that  which  concerns  you  and  tbe  membera 
directly,  is  the  misfortune  that  befell  the 
visitors  and  membership  of  Jewel  Lodge  No. 
2,  Knights  &  Ladies  of  Honor,  which,  at  tbe 
time,  was  in  session  at  the  hall  between  Eleventh 
and  Twelfth  streets  on  Maiket  street,  known 
as  Falls  City  Hall,  a  large  three-story  building, 
which  is  utterly  demolished,  and  nearly  every- 
thing and  every  body  in  it  were  victims  of  the 
calamity.  Jewel  Lodge  room  was  situated  in 
the  third  story  of  the  building.  It  was  an 
occasion  on  which  one  hundred  and  twenty-five 
to  one  hundred  and  thirty  members  were 
present.  There  were  present  for  initiation 
ei^h  teen  cand  id  a tes.  The  lodffe  had  j  ust  gotten 
fairly  to  work  when  it  went  down  in  a  heap  of 
ruin.  All  is  yet  confusion.  A  corps  of 
laborers  has  been  engaged  ever  since  the  ac- 
cident excavating  and  removing  the  d&>ris,  and 
removing  dead  TOdies. 

I  can  safely  say,  with  the  committee,  whonk 
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I  appointed,  composed  of  supreme  trustees, 
<naming  them)  that  no  less  that  forty  members 
have  been  killed  and  nearly  as  many  injured, 
leaving  many  families  and  members  in  sore 
distress,  which  can  be  materially  comforted 
and  relieved  by  prompt  assistance.  I  therefore 
place  before  you  briefly  the  foregoing  facts 
withoat  attempting  to  give  the  details  as  it 
would  require  more  time  and  space  than  the 
circumstances  In  this  shape  would  permit,  and 
I  call  upon  you  for  aid  and  assistance  to  relieve 
the  suffering  of  our  brethren,  their  families  and 
dependents.  This  matter  is  one  that  is  ad- 
dresused  to  your  sympathy  and  fraternal  love. 
Prompt  and  immediate  action  is  absolutely 
necessary;  and  I  feel  called  upon  to  say  no 
more  on  the  subject.  The  committee  before 
referred  to  will  be  continued.  The  grand  pro- 
tectors of  the  several  jurisdictions  will  please 
repeat  this  call  to  their  subordinate  lodges. 

"Send  all  remittances  to  the  supreme  secre- 
tary, C.  W.  Harvev,  Indianapolis,  Indiana, 
who  will  acknowledge  receipt  of  same  in  the 
next  number  of  the  Intel Heencer,  and  upon 
proper  order,  the  same  will  be  turned  over  to 
the  proper  committee  for  disbursement  among 
the  members  and  their  families  in  distress." 

It  turned  out,  that,  instead  of  forty  persons 
being  killed,  only  twenty-two  were  killed  and 
ihirty-siz  more  were  more  or  less  injured,  and 
aeyeral  of  the  injured  persons  afterwards  died 
of  tlieir  injuries. 

Four  thousand  nine  hundred  and  flfty-siz 
dollars  were  sent  in  response  to  this  call. 

The  secretary  kept  back  about  $3,813,  and, 
instead  of  sending  it  to  the  committee,  covered 
It  into  the  treasury  of  the  supreme  lodge,  and 
the  committee  returned  to  the  secretary  $22  of 
the  sum  confided  to  them  for  distribution 
among  the  members  and  their  families  and  de- 
pendents mentioned  in  the  distress  cull,  making 
$2,841  covered  into  the  treasury  of  the  supreme 
lodge.  The  committee  distributed  said  sum 
among  fifty -eight  persons  filling  the  description 
of  the  object  of  the  bounty  named  in  the  dis- 
tress call.  The  committee  made  said  distribu- 
tion and  disbanded  before  the  middle  of  May. 
The  amount  received  under  the  distress  call 
was  not  published  or  made  known  to  the  com- 
mit lee  until  it  appeared  in  the  Intelligencer  for 
July.  The  said  sufferers  feeling  that  they 
were  entitled  to  all  of  the  fund  contributed 
sought  by  negotiation  to  obtain  the  sum 
covered  into  the  supreme  lodge,  and  failing  to 
obtain  it,  they  bring  this  suit  to  compel  its 
anrrender  to  the  court  and  its  distribution 
among  them.  The  lodge  contends  that  the 
relief  asked  was  for  the  purpose  of  relieving 
the  necessities  of  the  class  of  persons  named  in 
the  distress  call  resulting  from  the  injuries  re- 
ceived by  the  fall  of  the  building,  and  the 
committee  appointed  for  the  purpose  not  only 
had  a  discretion  as  to  how  much  of  the  fund 
contributed  they  would  expend,  but  the  pro- 
portion that  eacii  person  was  entitled  to  receive; 
and  that  the  committee  having  in  good  faith 
settled  both  of  these  matters,  their  judgment  is 
final  and  conclusive. 

Now,  it  must  be  remembered  that  the  dis- 
tress call  did  not  fix  detinilely  the  number  of 
killed  and  wounded.  It  was  intended  as  an 
approximation  only — more  or  less.  If  there 
had  been  more  persons  entitled  to  the  relief, 
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they  would  have  been  entitled  to  share  in  the 
whole  fund  contributed  for  that  purpose,  if 
less,  it  seems  that  they  would  also  be  entitled 
to  the  whole  fund;  unless  the  number  entitled 
to  the  relief  was  so  disproportionally  less  than 
the  number  estimated  in  the  call  or  their  in- 
juries so  much  less  than  estimated,  as  to 
amount  to  a  mistake  or  fraud,  which  would 
entitle  the  donors  to  a  return  of  at  7 east  a  pro- 
I)ortionate  part  of  the  money  contributed.  But 
there  was  no  such  mistake  or  fraud.  The  per- 
centage below  that  estimate  was  not  unreason- 
able. 

After  describing  the  accident  and  its  effect, 
the  call  is  made  for  contributions  for  the  re- 
lief of  the  sufferers  and  their  families.  The 
call  also  states  that  the  remittances  will  be 
turned  over  to  the  proper  "committee  for  dis- 
bursement among  the  sufferers  and  their  fam- 
ilies in  distress."  Now,  there  was  a  particular 
class  of  persons  described  as  having  been  killed 
or  injured,  and  contribution  was  asked  for  the 
relief  of  them  and  their  families;  not  to  the 
common  charity  fund  of  the  lodge;  but  the 
appeal  was  directly  in  behalf  of  the  sufferers 
and  their  families;  and  the  contributions  were 
to  be  turned  over  to  a  committee  to  be  dis- 
tributed among  them.  The  contributions  were 
not  to  the  lodge,  to  be  held  by  it  and  distrib- 
uted or  not  as  it  should  see  proper;  but,  as 
said,  to  a  named  class  of  i)ersons,  to  be  dis- 
tributed among  them  by  a  committee, 
appointed  by  the  lodge,  according  to  their 
necessities  caused  by  the  injuries  received  by 
the  falling  of  the  building.  The  contribution 
was  made  by  strangers  for  the  specific  purpose 
of  relieving  the  necessities  of  a  particular  class 
of  persons  caused  by  extraordinary  circum- 
stances; and  it  was  intrusted  to  the  appellant 
for  that  purpose,  and  for  that  purpose  alone. 
It  had  no  right  to  the  fund  except  for  the  par- 
ticular purpose  of  distributing  it  among  the 
particular  class  according  to  their  necessities, 
and  in  making  the  distribution  the  appellant 
could  not  be  controlled  by  a  court  of  equity; 
for  the  appellant  was  the  trustee  of  an  express 
trust  for  the  purpose  of  making  the  distribu- 
tion, and  if  it  acted  in  good  faith  in  making  it, 
its  judgment  concluded  all  parties  concerned. 
Niblack  on  Mutual  Benefit  Societies,  sections 
183,  147.  says;  "A  court  of  equity  will  not 
undertake  to  interpret  a  duty  of  the  society  or 
control  it  in  distributing  the  money  according 
to  its  judgment  and  discretion  that  its  mem- 
bers have  contributed  *to  a  common  fund,'  to 
be  applied  to  the  relief  of  its  members  when 
in  sickness,  want  of  employment,  or  other  dis- 
ability." 8ee  also  Pulpress  v.  African  M.  E^ 
Church,  48  Pa.  205,  and  other  cases  cited  by 
appellant. 

We  agree  that  where  contributions  are  made 
to  the  common  fund  of  a  society  or  a  special 
fund  to  be  used  in  whole  or  in  part  by  it  at  its 
discretion  for  the  benefit  of  such  members  as 
it  might  select,  or  in  such  proportion  as  it 
might  agree,  a  court  of  equity  cannot  control 
its  judgment  either  as  to  the  amount  or  as  to 
the  proportion  of  the  donation  among  the 
members.  But,  as  said,  the  contributors  raised 
a  fund  and  placed  it  in  the  hands  of  appellant 
as  trustee  for  a  specific  purpose,  and  the  trus- 
tee was  not  ^iven  the  power  to  pay  the  money 
or  withhold  it  or  a  part  of  it  at  its  discretion; 
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but  tbe  only  discretion  given  it  was  the  power 
to  distribute  it  according  to  tbe  necessities  of 
tbe  donees;  it  was  trustee  of  an  express  trust 
for  tbat  purpose  alone  and  bad  no  power  to 
witbbold  any  part  of  tbe  fund  from  distribu- 
tion because  it  was  not  delegated  to  it. 

Tbe  money  was  beld  in  trust  for  tbe  benefit 
of  tbe  sufferers,  wbicb  was  to  be  distributed  in 
proportion  to  their  necessities  arising  from  tbe 
injuries.  Tbe  whole  was  contributed  for  their 
benefit  and  they  as  far  as  the  appellant  is  con- 
cerned,  are  entitled  to  it. 

The  contributors  having  before  tbem  a  sub- 
stantial account  of  tbe  injuries  caused  by  tbe 
falling  of  tbe  building  contributed  to  the  relief 
of  tbe  sufferers  according  to  their  inclinations, 
and  appellant  cannot  withhold  it. 

Tbe  general  rule  is  that  in  case  of  contribu- 
tions for  a  specific  purpose,  tbe  contributors 
may  recover  back  the  surplus  (see  Niblack, 
^wpra,  §  150  >.  But  in  a  case  like  this,  the 
contributions  are  made  to  relieve  tbe  necessities 
of  sufferers,  and  tbe  sum  necessary  for  tbat 
purpose  is  to  be  estimated  by  tbe  contributors, 
and  as  tbe  sum  necessary  for  such  purpose  de- 
pends upon  tbe  opinion  of  eacb  conmbutor, 
there  can  be  no  surplus,  and  the  contributors 
cannot  recover  back  any  part  of  their  contribu- 
tions, unless  on  the  ground  of  mistake  or  fraud. 
But  bow  can  tbe  appellant  withhold  it  when 
there  is  no  complaint  by  tbe  contributors?  lU 
power  as  trustee  does  not  extend  tbat  far. 

Now,  if  A.  entrusts  B.  with  a  sum  to  be  dis- 


tributed between  C.  and  D.  according  to  their 
necessities,  B.  cannot  witbbold  a  ^irt  of  It 
upon  the  ground  tbat  the  sum  was  more  than 
their  necessities  required;  because  tbe  nature 
of  B's  trust  did  not  authorize  bim  to  make  the- 
inquiry;  his  onlv  trust  duty  was  to  distribute- 
tbe  fund  according  to  tbe  necessities  of  C.  and 
D.    The  donor  was  tbe  judge  of  the  amount, 
that  be  would  give  for  that  purpose.    But  it 
is  said  that  tbe  appellant  can  withhold  sucb 
part  of  the  fund  for  tbe  benefit  of  tbe  contribu- 
tors, as  it  may  deem  tbe  necessities  of  tbe- 
donees  do  not  require;  and  if  they  do  not  call 
for  it  the  appellant  may  keep  it  and  use  it  for 
the  benefit  of  tbe  next  cyclone  sufferers  or- 
some  other  sufferers.    Well,  if  the  appellant, 
can  withhold  a  part  of  it,  why  not  all  of  it,  if 
it  concludes  that  the  condition  of  the  donees 
does  not  require  it?    And  if  the  donees  com- 

Elain  tbe  appellant  can  say  tbat  upon  due  de* 
beration,  it  concludes  tbat  they  areentiUed  to* 
no  part  of  tbe  fund,  or  tbat  upon  a  close  and 
careful  calculation  they  are  entitied  to  Just. 
$8.02)^;  the  balance  will  be  covered  in    the 
treasury  for  the  benefit  of  tbe  contributors  who- 
are  scattered  all  over  the  country  and  in  all 
human  probabilitv  will  never  call;  but  in  tbat. 
event  tbe  sum  will  be  beld  for  tbe  benefit  of 
tbe  next  sufferers.    To  allow  this  contention 
would  open  tbe  door  wide  open  to  fraud.    Its. 
only  duty  was  to  distribute  the  money  accord- 
ineto  tbe  equities  of  tbe  donees. 
ThejudgmerU  ii  afflftnecL 
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!•  The  eoiMtltvittoiutl  deelstfatlon  that 
railways  are  pablle  hUghwrnym  does  not 
make  ttbem  such  in  tbe  sense  that  persoiiB  are 
authoriaed  to  ride  on  railway  cazs  without  con- 
sent of  the  company  or  iMiyment  of  fare. 

2*  A  treepaaser  sttealinnf  a  ride  on  a 
tteight  car  is  not  entitled  to  any  eare 

on  the  part  of  tbe  railroad  company  except  that 

'  It  must  not  willfully  or  rectkleasly  Injure  him 

r  after  discovering  his  presence  on  the  train. 

8*   The  liability  of  a  railroad  company 

ftn*  ii^nry  to  a  trespasaer  on  a  freight  car 

by  a  brakeman  Is  not  founded  upon  tbe  duty  and 

obligation  of  a  common  carrier,  but  referable  to 

the  law  of  agency. 

4.   The   court   will  not  take  Judicial 

notice  that  it  is  within  the  line  of  the 


I   employuMnt  to  put 

passers  off  from  a  freight  train. 

6»  A  tortions   act  oi  a  brakeman   in> 
driving  a  trespaaeer  fiwm  a  fkreig^ht. 
train  will  not  be  aasamed,  in  the  absence  of 
proof,  to  be  within  the  scope  of  his  employments 

6»   A  person  will  not  be  entitled  to  giwo^ 
an  opinion  as  to  the  duties  of  a  brake- 
man  on  a  freight  train  in  respect  to  driving  off* 
trespassers  merely  because  be  has  stolen  a  xlde- 
on  sQOh  train  two  or  three  times. 

Ofay  lA,  18B8J 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  St.  Louis  Circuit  Court  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages alleged  to  have  resulted  from  defendant's^ 
negligence.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  George  A.  Castleman  and  D*. 
Castlemsbn  Webb*  for  appellant: 
It  mattered  not  what  the  relation  existing'. 


NoTS.— The  liability  of  a  master  for  assaults  by 
servants,  exdudlDg  cases  about  assaults  by  serv- 
ants of  carriers,  is  fully  discussed  in  a  iwU  to 
Davis  V.  Houghtelln  (Neb.)  H  L.  R.  A.  787. 

The  liability  of  carriers  as  well  as  others,  for  false 
arrest.  Imprisonment,  or  malicious  prosecution  by 
servants  is  fully  presented  In  a  note  to  Mulligan  v. 
New  York  &  B.  a  R.  Co.  (N.  T.)  14  L.  B.  A.  79L 
On  the  same  question,  see  also  Gilllngham  v.  Ohio 
Biver  B.  Co.  14  L.  R.  A.  798,  35  W.  Ya.  588:  Pal- 
meriv.  Manhattan B.  Co.  16 L. B.  A.  138,  188 N.Y. 
SOL 
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As  to  the  special  rule  of  liability  of  carriers  for- 
assaults  by  servants  upon  passengers,  see  Lafltte- 
V.  New  Orleans  City  &L.KB.CO.  U3L.B.A.  837» 
and  note,  46  La.  Ann.  84 ;  Dwinelle  v.  New  York 
Cent.  &  H.  B.  B.  Co.  8  L.  B.  A.  224,  120  N.  Y.  117;. 
DilliDffham  v.  Anthony,  8  L.  B.  A.  634,  and  nUe^  78 
Tex.  47. 

In  respect  to  an  assault  upon  a  trespasser  on  a 
freight  train  by  one  of  the  trainmen  a  case  parallel' 
to  the  one  above  reported  is  Plans  v.  Barton  ft  ▲». 
B.  Co.  17  L.  B.  A.  885, 157  Mass.  877. 


See  also  22  L.  R.  A.  72;  23  L.  R.   777;  34  L.  R.  A.  767;  38  L.  R.  A.  666. 
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Iwtween  plaintiff  and  defendant  was,  this  will- 
ful and  malicious  trespass  created  a  liability  of 
defendant  to  respond  for  the  injuries  so  in- 
flicted 

Barker  y.  Hannibal  d  St,  J.  R,  Co.  9S  Mo. 
53;  BaUihan  y.  Bannibal  d  BL  J.  B.  Co,  71 
Mo.  118;  Adams  y.  Hannibal  A  8t.  J.  B.  Co. 
74  Mo.  555,  41  Am.  Rep.  883;  TraversY.  Kan- 
tOM  Pac  B,  Co.  68  Mo.  424  ;  Perkins  y.  Mis- 
souri,  K,  4bT,B,  Co,  65  Mo.  212 ;  2  6hearm. 
&  Redf  .  Neg.  g  488. 

The  acts  of  theemploy6of  a  corporation  "in 
the  course  of  his  employment'  are  the  acts  of 
the  corporation  itself. 

Perkins  y.  Missouri,  K.  d  T,  B.  Co,  supra; 
Qoddard  y.  Qrand  Trunk  B,  Co,  67  Me.  200, 
2  Am.  Rep.  89, 10  Am.  L.  Reg.  10 ;  Crdker 
y.  Chicago  dk  N,  W,  B,  Co.  36  Wis.  657. 

The  doctrine  that  this  court  will  not  take 
Judicial  notice  of  the  duties  or  degrees  of  su- 
periority among  railroad  employes,  laid  down 
In  McQowan  y.  81,  Louis  dtl.  M.  B,  Co.,  61 
Mo.  582,  seems  to  haye  been  oyermled  in« 
Travers  y.  Kansas  Pae,  B.  Co.  supra. 

This  court  will  take  Judicial  notice  of  what 
eyerybody  knows  from  "common  informa- 
uon* 

Bine  y.  Chicago  d  A.  B.  Go.  100  Mo.  228 ; 
Leitif  y.  Hardin,  185  U.  S.  128,  84  L.  ed.  187. 

Among  other  things  is  the  fact  that  a  brake- 
man  is  authorized  to  expel  one  improperly  on 
a  train. 

KaTisas  City,  Ft  8.  d  O.  B.  Co.  y.  EeUg, , 
86  Kan.  657,  59  Am.  Rep.  596. 

If  the  passenger  fails  to  pay  his  fare  the  con- 
ductor and  "other  seryants*'  of  the  railway  are 
authorized  to  put  him  off,  and  the  how  and 
where  are  prescribed  by  law. 

Rey.  Stat  1889,  §2581;  Perkins  y.  Missouri, 
K.  d^r.  iZLCb.  55Mo.  211. 

The  defendant  road  Is  a  "public  highway." 
Aa  such  it  was  open  to  the  use  of  the  plaintiff. 

Mo.  Const,  art  12,  g  14;  Rey.  Btat  1889, 
§g  2680,  2681. 

And  he  is  not  a  trespasser  in  going  thereon 
unless  so  declared  by  statute  as  in  Key.  Btat 
1889,  §2611;  Angell,  Highways,  %  la 

A  conductor  on  a  train  on  a  railroad  is  act- 
ing within  the  scope  of  his  authority  when 
putting  persons  off  the  cars  who  fail  to  pay 
their  fare,  and  if  while  doing  so  he  act  in  a 
willful  or  malicious  manner,  and  injury  ensue, 
the  railroad  company  is  liable  therefor. 

Kline  y.  Central  Fac.  B.  Co,  87  Cal.  400,  99 
Am.  Dec.  282 ;  Moore  y.  FitcKburg  B.  Co,  4 
Gray,  465.  64  Am.  Dec  88;  Pennsylvania  B. 
Go.  V.  Vandiver,  42  Pa.  365;  Weed  y.  Panama 
B.  Co.  17  N.  Y.  362,  12  Am.  Dec.  474;  Phila- 
deiphia  dBB.  Co.  y.  Derby,  55  U.  B.  14  How. 
468,  14  L.  ed.  502 ;  Qoddard  y.  Grand  Trunk 
B.  Co.  57  Me.  200. 2  Am.  Rep.  89,  10  Am.  L. 
Reg.  17;  Perkins  y.  Missouri,  K,  d  T.  B,  Co. 
55  Mo.  212;  LiUis  y.  St.  Louis,  K,  C,  d  N.  B. 
Co.  64  Mo.  475,  27  Am.  Rep.  256;  Brown  y. 
Hannibal  d  8t,  J.  B,  Co,  66  Mo.  596;  Garret- 
sen  y.  Duenekel,  50  Mo.  107, 11  Am.  Rep.  405. 

A  small  boy  was  thrown  off  the  cars  by  a  car 
washer.  The  court  says:  "It  is  true  that  the 
act,  of  itself,  was  not  in  the  line  of  duty  of  any 
employ^  of  the  company,  but  the  question  is, 
whether  the  act  was  dona  whilst  m  the  dis- 
charge of  his  duty. 

Northwestern  B.  Co.  y.  Hack,  66  111.  241. 
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Admitting  that  Willie  Farber  was  a  tres- 
passer and  a  mischieyous  boy,  we  deny  that 
defendant  or  defendant's  brakeman  had  any 
right  to  kill  him — and  we  insist  that  it  wa» 
their  duty,  after  they  discoyered  him,  to  exer* 
dse  their  utmost  exertions  to  protect  him  f  rom> 
injury. 

Curley  y.  Missouri  Pac,  B,  Co.  98  Mo.  19 1 
Meyer  y.  Pacific  B.  Co,  40  Mo.  156;  Farber  v. 
Missouri  Pac.  B.  Co,  82  Mo.  App.  880;  White- 
head y.  8t.  Louis,  L  M.  d  8.  B.  Co.  22  Mo. 
App.  63 :  Williams  y.  Kansas  City,  8.  d  M. 
B.  Co.  96  Mo.  279 ;  Wagner  y.  Missouri  Pac. 
iS.  a>.  8  L.  R.  A  156,  97  Mo.  523. 

Messrs.  H.  S.  PrieBt  and  H.  O.  Herbelr 
for  respondent: 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  plaintiff's  case,  as  plaintiff  was  a 
trespasser  on  defendant's  train  and  no  eyidence 
was  adduced  to  proye  that  the  brakeman  who 
is  alleged  to  have  ejected  him  from  the  train, 
had  any  authority  to  do  so. 

Hyde  y.  Missouri  Pae.  B.  Co.  110  Mo.  272; 
Farber  y.  Missouri  Pae,  B.  Co,  82  Mo.  App. 
881;  Bess  y.  Chesapeake  d  G.  B.  Co.  85  W.  Ya. 
492;  Stringer  y.  Missouri  Pae.  B  Co,  96  Mo. 
800 ;  Snyder  y.  Hannibal  d  St,  J,  B.  Co,  60 
Mo.  419;  McEeown  y.  Citizens  B.  Co.  52  Mo. 
83;  International  d  Q,  N.  B.  Co,  y.  Anderson 
82  Tex.  516;  Jones  y.  Sk  Louis,  If.  d  P.  Packet 
Co.  43  Mo.  App.  898;  WHbum  r,  St.  Louis,  I 
M.d8,B.Co.W  Mo.  App.  207;  Marion  y. 
Chicago^  B  J.  d  P.  B.  Go.  59  Iowa,  428,  44 
Am.  Rep.  687,  8  Am.  A  Eng.  R.  R.  Oas.  178; 
Toteanda  Coal  Co.  y.  Heeman,  86  Pa.  419 ; 
Eaton  y.  Ddaware,  L.  dW.  B.  Co.  57 N.  T.  882,. 
16  Am.  Rep.  518;  Bobertson  y.  New  York  d  E, 
B.  Co.  22  Barb.  91;  WiUtamsv.  Pullman  PaU 
aee  Car  G?.  40  La.  Ann.  417,  88  Am.  A  Eng.. 
R  R.  Gas.  409;  Pennsylvania  R  Co.  v.  I>ean^ 
92  Ind.  459,  18  Am.  A  Eng.  R.  R.  Gas.  190. 

There  is  no  error  in  the  exclusion  of  eyi* 
dence. 

Greenl.  Ey.  18th  ed.  g  82;  Powers  y.  Bosfofh> 
d  M,  B  Co.  158  Mass.  188 ;  Butledge  y.  Mis- 
souri Pac.  B  Co.  no  Mo.  812 ;  Beaganr.  St. 
Louis,  K,  d  N.  W.  B  Co,  98  Mo.  852;  Alcorn^ 
y.  Chicago  d  A.  B.  Co.  108  Mo.  81;  Gordy  ▼. 
New  York,  P.  d  N.  B  Co.  75  Md.  297;  Bussdl 
y.  Richmond  d  D.  B  Co,  47  Fed.  Rep.  205. 

The  best  evidence  of  which  the  case  in  it» 
nature  is  susceptible  must  be  adduced. 

Greenl.  Ey.  18th  ed.  582. 

All  trainmen  are  goyemed  by  printed  rules 
which  prescribe  their  particular  duties,  {Powers 
y.  Boston  d  M,  B  Co.  158  Mass.  188),  and  this 
court  has  on  seyeral  occasions  held  it  to  be  the 
duty  of  railroad  companies  to  prescribe  such 
rules  for  the  protection  of  their  employes. 

Beagan  y.  St,  Ixmis,  K,  d  N.  if.  B.  Co,^ 
Alcorn  y,  Chicago  d  A.  B.  Co.  and  Butledge  y. 
Missouri  Pac.  H.  Co.  supra. 

The  rules  therefore  would  be  the  best  evi- 
dence of  the  fact^ 

Oantt)  P.  /.,  deliyered  the  opinion  of  the 
court: 

This  action  was  commenced  on  the  13th  day 
of  September,  1888,  for  a  personal  injury 
alleged  to  have  been  caused  by  the  negligence 
of  defendant,  June  29, 1888.  To  avoid  the  plea 
of  the  statute  of  limitations,  it  is  averred  that 
the  plaintiff  was  a  minor  when  he  was  hurt^ 
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and  np  to  the  22d  day  of  Augast,  1888.  The 
followincr  averment  stales  the  pith  and  suh- 
stance  of  plaiatiiTs cause  of  action :  ' ' Plaintiff 
states  that  on  the  29th  day  of  June,  1888.  be 
^as  riding  on  the  cars  of  defendant,  propelled 
and  drawn  by  a  locomotive  of  defendant  on  the 
said  road  of  defendant,  and  that  the  defendant, 
not  regarding  its  duty  in  that  behalf,  did  not 
use  due  care  in  causing  the  plaintiff  to  be  con- 
veyed over  its  said  road,  and  conducted  itself 
so  carelessly  and  improperly  in  that  behalf,  by 
reason  of  the  careless  default  and  improper 
<:onduct  of  the  defendant,  by  its  agents,  serv- 
ants, and  employes  in  the  course  of  their  em- 
Eloyment,  in  the  conveyance  of  plaintiff,  that 
e(the  plaintiff)  in  the  nighttime,  while  the 
cars  were  moving  rapidly  through  the  county 
of  St.  Louis,  at  a  point  between  the  town  of 
Webster  and  the  town  of  Eirkwood,  was 
violenUy  and  maliciously  pushed,  dragged, 
and  expelled  from  the  cars  by  the  employes 
and  accents  of  defendant,  and  by  them,  as  afore- 
said, cast  on  the  ground,  and  plaintiff  fell  so 
that  his  right  foot  was  in  front  of  the  wheels 
of  the  car  of  defendant  on  which  plaintiff  had 
been  riding,  and  said  defendant  ran  said  car 
over  and  against  the  foot  of  said  plaintiff,  cu^ 
ting  off  three  toes,  and  a  portion  of  the  other 
toes,  and  a  part  of  the  bottom  of  the  foot  of 
plaintiff,  thereby  greatly  bruising,  lacerating, 
hurting,  and  wounding  said  plaintiff,  and 
whereby,  and  by  reason  of  the  improper  con- 
duct aforesaid,  he  became  sick,  sore,  lame,  and 
permanently  crippled,"  etc,  to  bis  damage  in 
the  sum  of  $10,000.  The  answer  was  a jgeneral 
denial  and  contributory  negligence.  The  cir- 
•cuit  sustained  the  demurrer  to  the  evidence. 
The  plaintiff  assigns  as  errors  the  sustaining 
of  the  demurrer,  and  the  exclusion  of  certain 
evidence  which  he  offered. 

With  the  exception  of  plaintiff's  father  and 
Dr.  Ford,  whose  evidence  related  only  to  the 
nature  and  extent  of  the  injuries,  tl>e  plaintiff's 
own  testimony  is  all  the  evidence  m  the  case; 
and,  as  the  question  is  raised  as  to  its  sufficiency 
to  justify  the  court  in  sending  the  cause  to  the 
Jury,  it  is  deemed  best  to  incorporate  it  sub- 
stantially in  full.  Plaintiff  testified  that  at  the 
lime  of  the  accident  he  was  at  work  for  his 
father  in  a  meat  market.  That  his  father  was 
a  butcher.  That  he  (the  plaintiff)  was  sixteen 
years  old.  That  on  the  29th  day  of  June, 
1883.  he  and  another  boy,  named  Dillon,  got 
on  a  freight  train  of  the  Missouri  Pacific  Rail- 
way going  to  Kirkwood.  It  was  about  9 
o'clock  at  night.  The  two  boys  intended  to  go 
to  Kiikwood.  They  got  on  a  stock  car  loaded 
with  lumber.  The  car  had  slides  and  a  man- 
hole in  the  top  of  the  car.  and  they  got  in  the 
oar  through  this  hole.  *'  We  got  into  the  car 
in  a  space  of  six  or  eight  feet  in  the  end  of  the 
oar,  and  sat  there.  We  rode  some  ways,  and 
we  came  close  to  Webster,  and  the  brakeman 
oame  along,  and  dropped  his  light  down  there, 
and  saw  us  sitting  there,  and  he  says,  'Where 
are  you  going?'  We  said,  'To  Kirkwood.' 
He  says,  *Come  out  of  there,'  and  we  came 
out  on  top  of  the  car,  and  he  says,  *Have  you 
got  any  stuff?'  and  I  says,  'Not  a  cent.'  He 
says,  'Have  you  got  any  tobacco?'  and  I  says, 
'No.'  He  says.  'Have  you  got  any  pistol  oV  a 
knife,  or  anvthing  of  that  kind?'  and  I  says, 
'No,  sir/    *( hen  he  says,  'Walk!'    I  told  him 
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we  would  ffet  off  when  the  train  stopped,  and 
he  says,  'The  train  ain't  going  to  stop,  and  you 
get  right  off  here.'  About  this  time  we  were 
passing  the  depot  at  Webster,  and  my  partner 
and  I  were  afraid  to  get  off.  The  train  was 
running  between  eight  and  ten  miles  an  hour, 
and  I  walked  over  the  ladder,  and  the  brake- 
man  says,  'Now,  get  down,'  and  I  got  down  on 
the  ladaer;  and  I  says,  *If  the  train  stops,  I  will 

fit  off,'  and  he  says,  'No;  you  get  off  anyhow.' 
told  my  partner  we  had  better  get  off,  and  he 
went  to  the  next  car  to  get  down  on  the  ladder, 
too.  Then  the  brakeman  came  to  my  ladder, 
and  stepped  on  •  my  fingers  with  his  boots, 
and  told  me  to  get  off.  I  had  one  hand 
holding  on  the  car,  and  he  says,  'Now,  get 
off.'  I  was  afraid  to  get  off;  I  was  afraid 
I  would  fall  in  the  culvert;  and  I  said, 
'Wait  until  the  train  slacks  up,'  and  he  says, 
'No;  you  get  off;'  and  he  stepped  on  my 
fingers  again  with  his  big  shoes,  and  I  could 
not  stand  that,  and  I  had  to  let  go,  and  I  fell 
alongside  of  the  track  where  there  was  a  tie 
stuck  out,  just  at  the  end  of  the  walk,  and  my 
foot  got  under  the  wheel  of  the  car,  and  I  hal- 
looed that  I  was  hurt.  They  stopped  the 
train,  and  came  back  and  got  me,  and  took  me 
to  Kirkwood."  The  plaintiff  then  testified 
that  the  train  ran  over  bis  small  toe,  and 
across  his  foot  just  below  the  instep.  It  peeled 
off  all  the  flesh  of  the  foot,  and  left  nothing 
but  the  skin.  The  plaintiff  said  that  he  would 
be  twenty-three  on  the  22d  of  August,  1890. 
Plaintiff,  having  testified  that  a  brakeman 
ejected  him  from  the  train,  was  asked  this 
question  by  his  attorney:  "Now,  tell  the  jury 
what  the  duties  of  a  brakeman  on  a  freight 
train  are.  By  Mr.  Herbel,  actomey  for  de- 
fendant: I  object  to  that,  if  the  court  please. 
By  the  Court:  I  think  the  objection  well 
taken.  Question  by  Mr.  Webb:  You  know 
what  the  duties  of  brakeman  on  a  freight  train 
are?  AnsiDer,  Yes;  I  think  I  know.  By 
Mr.  Herbel:  Wait  a  minute.  We  want  to 
know  your  source  of  knowledge, — what  your 
experience  has  been.  A.  I  was  told  by  either 
the  brakeman  or  the  fireman.  By  Mr.  Herbel: 
I  object  to  his  stating  that,  as  incompetent. 
Q.  By  Mr.  Webb:  Are  you  acquainted  with 
many  employes  of  railroad  companies?  A, 
Yes;  I  know  several  of  them.  Q.  Of  the  Mis- 
souri Pacific  Railroad  Company  especially? 
A,  I  know  employes  of  the  Missouri  Pacific; 
yes,  sir.  Q.  Have  you  seen  any  of  the  work- 
ings of  the  employes. — what  they  do,  and  what 
their  business  is?  A.  Yes,  I  have  seen  them 
often  enough.  If  you  go  around  the  raHroadL 
you  can  see  them  at  any  time  at  the  levee,  and 
at  any  place  you  can  see  them.  Q,  You  know 
what  their  general  duties  are?  A.  Yes.  At, 
Q.  Both  at  the  levee  and  at  the  depot,  and  on 
the  trains?  A.  Yes,  sir.  Q.  Now,  state  what 
are  the  duties  of  a  brakeman.  Bv  Mr.  Herbel: 
I  object  to  that  as  incompetent,  by  the  Court: 
Objection  sustained.  (To  which  action  of  the 
court  the  plaintiff  then  and  there  duly  excepted 
at  the  time.)  Q,  by  Mr.  Webb:  Have  you 
any  other  means  of  knowing  what  the  duties 
of  brakemen  are?  A.  Only  what  I  have  been 
told,  and  what  I  have  seen.  ^.  What  experi- 
ence have  you  had  besides  seeing  them  about 
here?  A.  I  have  had  no  experience,  only  what 
I  have  seen,  and  what  I  have  heard  from  other 
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F»ple.  Q.  Wbo  have  yon  heard  fromt  A 
have  been  told  so  by  different  railroad  men 
about  these  duties, — what  they  are  supposed 
to  be.  Q,  Have  vou  been  on  trains  when  they 
were  working  and  attending  to  their  business? 
A.  Yes,  sir.  Q.  How  often?  A.  Not  very 
-often;  a  couple  of  times,  I  suppose.  Q.  Have 
you  bad  any  conversation  with  these  railroad 
men  while  tbey  were  engrossed  in  business, 
— while  they  were  attending  to  their  duties? 
A,  Yes;  I  spoke  to  several  brakemen  several 
times  when  they  were  working,  and  very  often 
I  would  go  to  the  train  in  the  yard,  and  get  on 
and  ride  to  Grand  avenue.  Q,  Have  you  often 
gone  from  tibe  yards  on  the  train  out  to  Grand 
avenue?  A.  Yes,  sir.  Q,  And  you  have 
associated  with  these  men?  A.  Not  associated 
with  them;  no,  sir.  I  cannot  exactly  say  that. 
Q,  Have  you  been  riding  on  the  trains  with 
them?  A.  Yes,  sir  Q.  Now  state  what  you 
have  noticed  them  doin^.  (Ob^cted  to.  Ob- 
jection sustained;  to  which  action  of  the  court 
the  plaintiff  then  and  there  duly  excepted  at 
the  time.)  Q.  While  riding  on  the  trains  with 
these  men,  and  conversing  with  them,  I  will 
ask  you  if  you  have  noticed  their  habits  and 
their  actions  while  engaged  in  business?  A, 
Yes,  sir.  I  have  seen  them  put  other  people 
off.  By  Mr.  Herbel:  I  object  to  that.  By 
Mr.  Webb:  He  was  asked  how  he  had  any 
knowledge  of  the  rules  of  the  railroad  com- 
pany. Iwant  to  know  how  he  knew  that.  It 
is  brought  out  by  the  question  of  Mr.  Herbel, 
that  he  knew  he  would  be  removed  by  the 
brakeman,  or  other  employ^,  if  he  did  not  get 
off  the  car.  By  the  Court:  He  may  answer 
how  he  knows.  A,  When  I  was  going  to 
school  I  was  around  the  railroad  yards,  and 
saw  it  everv  day, — ^that  the  brakemen  put 
men  off.  They  put  boys  off,  and  men,  too, 
wbo  Jumped  on  the  train.  I  suppose  they  were 
trying  to  steal  a  ride,  and  they  would  put 
them  off.  That  is  how  I  know  it.  Q.  That  is 
a  matter  that  arose  from  your  experience,  that 
anybody  might  obtain  thatgoes  around  a  rail- 
road yard,  and  sees  it?  A.  Yes,  sir.  Q,  He  sees 
brakemen  remove  trespassers  and  persons  get- 
ting on  the  train?  A,  Yes,  sir.  Q.  It  is  a 
matter  of  universal  knowledge  of  anybody 
who  observes  the  workings  of  a  railroad?  A. 
Yes,  air.  Q.  I  will  ask  you,  Mr.  Farber, 
whether  each  brakeman  has  charge  of  the  en- 
tire train,  and  what  their  d uties  are.  (Objected 
to.  Objection  sustained;  to  which  action  of 
the  court  the  plsintiff  then  and  there  duly  ex- 
cepted at  the  time.)"  This  was  all  the  evidence 
in  chief  offered  by  plaintiff  as  to  the  cause  of 
his  injury,  except  that,  in  answer  to  a  question 
from  the  court,  he  said  he  was  hurt  just  above 
the  station  at  Webster.  The  platform  there  is 
150  to  200  feet  long,  and  he  was  hurt  at  the 
end.  On  cross-examination  he  testified  "that 
it  was  a  dark  night  when  he  got  on  the  car. 
That  he  and  bis  friend  Dillon  got  on  the  car  to 
steal  a  ride.  He  didn't  pay  any  fare,  and  did 
not  intend  ta  His  purpose  in  going  to  Kirk- 
wood  was  to  get  peaches  and  go  fishing  the 
next  day.  That  he  knew  he  must  hide  him- 
self from  the  employes  on  the  train  in  order  to 
be  carried  on  it.  The  car  was  an  ordinary 
stock  car.  loaded  with  lumber.  He  climbed 
up  the  brakeman's  ladder,  and  entered  through 
a  manhole  on  top  of  the  car.    There  was  a 


space  of  eight  feet  square  not  occupied  by  the 
lumber.  There  were  no  lights  on  the  train. 
He  admitted  that  he  had  been  arrested  on  vari- 
ous  occasions  for  different  offenses;  that  just 
prior  to  this  trial  he  was  arrested  at  the  in- 
stance of  his  father,  because  he  would  not 
give  up  the  keys  to  his  father's  butcher  shop, 
which  was  being  pilfered  by  somebody." 

1.  The  petition  does  not  allege  that  plaintiff 
was  a  passenger  on  defendant's  train  when  he 
was  ejected.  It  simply  avers  that  he  was  rid- 
ing on  the  car  of  defendant,  and  that  its  serv- 
ants, in  the  [course  of  their  employment,  vio- 
lently pushed  him  off.  The  evidence  conclu- 
sively shows  that  he  was  not  a  passenger,  eith- 
er for  hire,  or  by  invitation  or  sufferance  of 
the  servants  of  defendant.  He  testified  that 
he  boarded  the  train  in  the  night,  without  the 
knowledge  of  the  conductor  or  other  employes 
on  the  train.  It  was  a  freight  train,  not  de- 
signed for  the  transportation  of  passengers. 
Moreover,  be  distinctly  testified  that  be  in- 
tended to  steal  a  ride,  and  purposely  hid  him- 
self in  a  car  loaded  with  lumber,  knowing  that 
he  would  not  be  permitted  to  ride  if  his  pres- 
ence was  discovered.  In  this  respect,  then, 
this  case  differs  materially  from  those  cases 
where  the  injured  party  was  a  passenger. 
FUnoer  v.  Penntylvania  R,  Co.  69  Pa.  210,  8 
Am.  Rep.  251.  That  relation,  of  itself,  places 
the  carrier  under  the  obligation  to  carry  the 
passenger  safely  and  properly  and  treat  him 
respectfully  and  holds  him  responsible  for  the 
conduct  of  his  servants  towliom  he  intrusts 
the  performance  of  his  duty.  He  is  bound  to 
protect  his  passengers  from  violence  and  in* 
suits  bystranc^ers  and  co- passengers,  and  a  for- 
tiori against  toe  violence  and  insults  of  his  own 
servants.  Ooddard  v.  Grand  Trunk  R.  Co.  57 
Me.  202,  2  Am.  Rep.  89;  Bryant  v.  Rich,  106 
Mass.  180,  8  Am.  Rep.  811;  CraJcer  v.  Chicago 
<fc  iT.  W,  R.  Co,  86  Wis.  657;  Sherley  v.  Bil- 
ings,  8  Bush,  147,  8  Am.  Rep.  451;  Chicago  d& 
E.  R.  Co.  V.  Flexman,  108  111.  546,  42  Am. 
Rep.  88. 

But  here  the  defendant  owed  plaintiff  no  duty 
of  care  by  reason  of  any  special  relation  assumed 
or  existing  between  him  and  the  company, 
save  that  it  would  not  willfully  or  recklessly 
iniure  him  after  discovering  him  on  the  train. 
The  contention  of  counsel  for  plaintiff  that  the 
defendant's  railwsy  was  a  public  highway, 
and  that  therefore  he  was  authorized  to  ride  on 
its  cars  without  its  consent,  and  without  the 
payment  of  fare,  cannot  be  tolerated  for  a  mo- 
ment, and  has  been  expressly  repudiated  by 
this  court  in  Hyde  y.MisnouriPac.  R.  Co..  110 
Mo.  272,  where  it  was  said:  *'The  declaration 
in  the  constitution  that  railways  in  this  state 
are  'public  highways'  (Const.  1876,  art.  12, 
§  14),  in  the  connection  in  which  it  appears, 
obviously  was  not  intended  to  open  them  as 
thoroughfares  for  pedestrians.  Its  object  was 
to  lay  a  foundation  for  certain  kinds  of  legis- 
lative regulation  of  railways,  but  not  to  change 
the  nature  of  the  use  of  railroad  property,  or 
to  divert  it  from  the  general  purposes  for  which 
it  was  designed."  Kor  is  it  in  any  sense  a  war- 
rant to  use  the  cars  of  a  railway  company  with- 
out the  payment  of  reasonable  tolls,  and  in  de- 
fiance of  the  management  and  regulation  of 
the  company.  In  Whitehead  v.  8l.  Louie ^  I. 
M.  A  8.  R,  Co.,  99  Mo.  268,  6  L.  R.  A.  409, 
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Black,  t/l,  speaking  for  the  whole  ooart,  said: 
"There  can  be  do  doubt  but  a  railroad  com- 
pany, being  a  carrier  of  freight  and  of  paasen- 
f;ers,  may  use  separate  trains  for  freight  and 
or  passengers,  and  may  exclude  freight  from 
one  and  passengers  from  the  other."  CUteland^ 
C.  eft  C,  B.  Co.  V.  Bartram,  11  Ohio  St.  459; 
Dunn  ▼.  Grand  Trunk  B,  Co,  of  Canada^  58 
Me.  187,  4  Am.  Rep.  267.  The  claim  of  the 
appellant  is  utterly  without  merit,  and,  if  per- 
mitted, would  result  in  utter  confusion,  and  de- 
stroy the  efficiency  of  the  railroads  in  their  serv- 
ice as  the  great  public  carriers,  both  of  freight 
and  passengers. 

2.  It  being,  then,  an  uncontroyerted  fact 
that  plaintiff  was  wrongfully,  and  without  any 
lawful  right  whatever,  on  tne  train,  the  liabil- 
ity of  the  defendant  to  him  for  an  injury  he 
may  have  received  is  not  founded  upon  the 
duty  and  obligations  imposed  by  law  on  com- 
mon carriers,  but  is  referable  to  the  law  of 
agency.  It  was  said  in  Snyder  y,  Hannibal  <Ss 
St.  J,  B.  Co.,  60  Mo.  418,  that  "it  is  firmly  es- 
tablished in  this  state  that  the  master  is  civilly 
liable  for  the  tortious  acts  of  his  servants, 
whether  of  omission  or  commission,  and  wheth- 
er negligent,  fraudulent,  or  deceitful,  when 
done  in  the  course  of  bis  employment,  even 
though  (be  master  did  not  authorize  or  know 
of  such  acts,  or  may  have  disapproved  or  for- 
bidden them."  Oarreizen  y.  Ducnckel,  50  Mo. 
107,  11  Am.  Rep.  405.  Indeed,  the  doctrine 
of  the  old  cases,  as  announced  in  McManus  y. 
Crickeit,  1  East,  106,  no  longer  obtains  in  the 
courts  of  this  state.  The  liability  of  the  mas- 
ter for  the  acts  of  the  servant  rests  now  upon 
the  condition  whether  or  not  the  act  of  the 
servant  was  in  the  course  of  his  enoployment 
Perkins  v.  Missouri,  K,  dt  T,  B,  Co.  55  Mo. 
201;  Craker  v.  Chicago  d  N.  W.  B.  Co.  86 
Wis.  657.  This  test  must  determine  this  case. 
It  is  assumed  by  plaintiff  that  this  court  should 
take  judicial  notice  that  it  was  within  the  line 
of  the  brakeman's  employment  to  put  trespass- 
ers off  of  the  train  from  which  he  was  ez- 
pelled.and  the  defendant  is  necessarily  liable  for 
the  reckless  performance  of  this  duty  by  the 
brskeman .  The  learned  counsel  cities  us  to  no 
well-considered  case  in  which  such  a  presump- 
tion i&  indulged.  In  MeOotonn  v.  St,  Louis  db 
I.  M.  B.Co.,  61  Mo.  528,  Judge  Hough,  in  dis- 
cussing whether  certain  employes  were  fellow 
servants,  said:  **Thi8  court  cannot  take  judi- 
cial notice  of  the  duties  required  of,  or  per- 
formed by,  such  servants,  nor  of  the  degrees 
of  supremacy  or  subordination  existing  among 
them."  On  the  contrar;^,  in  Wood's  Kailway 
Law  (section  816)  it  is  said  the  conductor  of  a 
train,  being  in  charge  of  it,  and  having  full 
control  of  it,  for  the  time,  represents  the  com- 
pany as  to  any  matter  connected  with  its  man- 
agement and  control,  and  for  an  act  done  by 
him  in  the  line  of  his  duty,  as  by  the  ejectment 
of  a  trespasser  from  the  train,  etc.,  the  com- 
pany would  unquestionably  be  liable;  but  for 
the  act  of  a  brakeman  of  the  train,  who,  with- 
out the  direction  of  the  conductor,  should  re- 
move a  trespasser  from  the  train,  the  company 
would  not  be  liable,  unless  express  authority 
to  do  an  act,  to  which  the  act  complained  of  is 
incident,  is  shown,  because  the  act  is  not  one 
which  comes  within  the  scope  of  his  duty." 
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Farder  v.  Missouri  Pac,  B.  Co,  ISSi  Mo.  App^ 
8S1;  Bess  v.  Chesapeake  &  0,  B.  Co,  85  W.Ya. 
492.  The  authorities  cited  by  Wood  support 
his  text.  Marion  v.  Chicago,  B.  LdbP.B,  Co.  59 
Iowa,  428, 44  Am.  Rep.  687;  Peck  v.  New  York 
Cent,  dk  K  B.  B,  Co.  70  N.  Y.  587;  Bounds  v. 
Delaware,  L.  d  W,B.  Co.  64N.Y.  120.  21  Am. 
Rep.  597;  Walker  v.  Sout/ieastem  B.  Co.  23  L, 
T.  N.  6. 14.  We  think  that  the  powers  und  duty 
of  the  brakeman  were  a  matter  of  fact,  to  be  de- 
termined by  evidence,  and  we  are  not  justified 
in  taking  ex  officio  notice  of  their  extent  or 
character.  Moreover,  there  is  no  reason  for 
assuming,  in  the  absence  of  proof,  that  the 
brakeman  on  a  freight  train  has  been  clothed 
with  the  power  to  remove  persons  who  shall 
endeavor  to  take  passage  on  the  train.  It  was 
not  to  be  presumed  that  any  one  would  violate 
the  law,  and  attempt  to  ride,  in  the  first  place, 
and  hence  require  his  services  for  such  pur- 
pose; nor  that  this  subordinate  would  be  so  in- 
vested, when  he  had  a  superior  present  in  per- 
son of  the  conductor,  upon  whom  such  duties 
usually  devolve.  International  dt  O.  N.  B. 
Co,  V.  Anderson^  82  Tex.  616.  Having  reached 
this  conclusion,  it  must  be  apparent  that  there 
was  no  evidence  whatever  tending  to  show 
that  the  brakeman  was  employed,  either  gener- 
ally or  speciallv,  to  remove  passengers  from 
the  train.  Haa  he  been  shown  to  have  sucb 
authority,  and  had  he  exercised  it  in  the  cruel 
and  unjustifiable  manner  charged  by  plaintiff, 
no  doubt  would  be  entertained  as  to  the  com- 
pany's  liability.  Brill  v.  Eddp  (Division  No. 
1;  filed  May  8, 1893,  at  this  term),  22  S.  W. 
Rep.  488.  But  the  mere  fact  that  plaintiff 
was  injured  by  the  tortious  act  of  the  brake- 
man  while  he  was  in  the  employ  of  defendant 
cannot  render  defendant  liable.  The  wrong 
perpetrated  must  pertain  to  the  particular  duty 
of  the  brakeman;  in  other  words,  the  act  must 
be  within  the  scope  of  his  employment;  and 
this  the  evidence  failed  to  show.  Stringer  v. 
Missouri  Bote.  B.  Co.  96  Mo.  299;  Sherman  y. 
Hannibal  d  St.  J.  B.  Co.  12  Mo.  68-66,  87  Anu 
Rep.  428;  Flower  v.  Pennsylvania  B.  Co.  69  Pa. 
210,  8  Am.  Rep.  251;  Towanda  Goal  Co.  y.  Hee- 
man,  86  Pa.  418, Marion  v.  Chicago,  B.  1.  d  P. 
B.  Co.  59  Iowa,  428,  44  Am.  Rep.  687.  We 
may  add  there  is  not  the  slightest  evidence  of 
any  ratification  of  the  act  of  the  brakeman  by 
defendant. 

8.  Did  the  trial  court  err  in  holding  that  the 
plaintiff  had  not  sufficiently  qualifiea  himself 
to  testify  as  to  the  duties  of  brnkemen?  The 
following  colloquy  between  plaintiff  and  hi» 
counsel  will  indicate  the  extent  of  his  knowl- 
edge of  the  subject:  ' '  Question  by  Mr.  Webb : 
Have  you  had  any  other  means  of  knowing 
what  the  duties  of  a  brakeman  are?  Answer. 
Only  what  I  have  been  told  here,  and  what  I 
have  seen.  Q.  What  experience  have  you  had 
besides  seeing  them  about  here?  A.  t  had  no 
experience,  only  what  I  have  seen,  and  heard 
from  other  people.  Q.  Whom  have  you  heard 
from?  A.  1  have  been  told  so  by  different 
railroad  men,  about  these  duties, — what  they 
are  supposed  to  be.  Q.  Have  you  been  on 
trains  when  they  were  working  and  atfendins 
to  their  business?  A.  Yes.  O.  How  often? 
A,  Not  very  often;  a  couple  of  times,  I  sup- 
1  pose."    Now,  it  is  an  elementary  rule  of  evi- 
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deooe  that  "the  l)est  evidence  of  which  the 
case  in  its  nature  is  susceptible"  must  be  ad- 
duced.    GreenI  Ev.  18lb  ed.  582. 

It  is  very  clear  that  plaintiff's  experience  did 
not  entitle  him  to  speak  of  the  duties  of  a 
brakeman.  He  says  be  had  only  been  on  the 
trains  a  couple  of  times,  and,  if  we  are  to  judge 
from  his  other  evidence,  bis  time  was  princi- 
pally occupi^  in  hiding  from  the  view  of  the 
employes,  rather  than  studying  the  nature  of 
their  d^uties.  What  position  the  other  railroad 
men  occupied,  or  what  tbey  knew  of  the  brake- 
men's  duties,  was  not  disclosed,  and  was  obvi- 
oubly  hearsay.  But  it  is  clear  that  this  evi- 
dence, on  its  face,  indicated  there  was  better 
evidence.  The  rules  of  the  company,  the  gen- 
eral superintendent  who  employs  them  and 
issues  their  order?,  and  the  brakemen  them- 
selves could  have  furnished  better  evidence 


than  this  hearsay  of  plaintiff.  And  it  is  to  be 
observed  that,  when  he  was  not  permitted  to 
state  his  knowledge  of  the  duties  of  a  brake- 
man,  plaintiff  made  no  other  offer  to  show 
that  his  expulsion  was  within  the  scope  of  the 
brakeman's  duty.  The  trial  court  did  not  ex- 
clude competent  evidence  to  prove  the  fact 
He  simply  excluded  the  secondary  or  hearsay 
evidence  offered.  This  cause  was  tried  in  St. 
Louis,  where  the  general  ofiSces  of  the  defend- 
ant are  situated.  Very  slight  diliercnce  could 
have  secured  the  attendance  of  the  superin- 
tendent or  his  deposition,  a  copy  of  the  rules, 
and  nf  brakemen  employed  in  the  same  line 
of  serf  ice.  We  find  no  error  in  the  ruling  of 
the  court  on  this  point. 

TJi^  judgment  u  affinnetL 

All  concur. 
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1.  Tlie  power  to  determine  the  identity 
of  applicants  for  certificates  to  prac- 
tice medicine  upon  the  faith  of  diplomas  from 
a  medical  school,  and  the  genuineness  of  such  di- 
plomas, and  the  question  whether  they  were  la- 
sned  by  a  school  legally  organized  and  In  good 
BtandlDir,  is  given  to  the  board  of  medical  com- 
mtaioaenby  the  Iowa  statutes. 

8.  The  state  hoard  of  medical  commis- 
sioners cannot  arbitrarily  and  without 


inTestig:ation*  merely  upon  the  flllnir  of 
charircs  by  a  stranflrer,  reverse  Its  former  deter- 
mination that  a  medical  school  Is  In  good  stand- 
ing, whereby  its  graduates  are  entitled  to  be  li- 
censed SB  physicians. 

8«  The  determination,  after  ftall  and 
fkir  examination  by  the  board  of  medi- 
cal commissioners,  that  a  medical  college  Is 
not  In  good  standing,  because  Its  teaching  Is  not 
up  to  the  minimum  requirements.  Is  not  review- 
able  by  the  courts. 

4.  It  is  immaterial  what  schools  of 
medicine  are  represented  on  the  state 
board  of  medical  commissioners  In  determining 
the  validity  of  its  action,  where  the  statute  makes 
no  requirement  In  this  respect. 

bm  The  authority  to  ref^ise  eertiflcates 
to  graduates  of  medical  schools  not  in  good 


NOTB.— JudCefoZ  power  to  review  action  of  hoards 
in  reaped  to  licensee  of  phyeioiane,  dentists,  etc 

The  above  case  Is  fully  In  harmony  with  other 
decisions. 

The  power  or  discretion  of  thn  board  of  medical 
examiners  to  reject  applicants  for  a  license  to  prac- 
tice medicine  is  not  arbitrary,  under  a  provision  of 
the  Minnesota  statute,  that  such  licenses  shall  be 
granted  only  ^*by  the  consent  of  not  less  than  seven 
members*^  of  the  board,  but  the  decision  must  be 
baaed  on  the  learning  and  qualifications  of  the  ap- 
plicant.   State  V.  Fleischer,  41  Minn.  09. 

The  same  rule  applies  to  the  revocation  of  the  li- 
cense of  a  physician  for  ^^unprofessional  or  dishon- 
orable conduct.**  The  power  to  do  this  cannot  be 
arbitrarily  exercised.   People  v.  McCoy,  126  Dl.  289. 

Only  such  an  act  or  conduct  as  would  In  common 
judgment  be  deemed  unprofessional  or  dishonor- 
able will  be  sufficient  to  authorize  a  revocation. 
Urtd. 

And  harmless  advertisements  by  a  physician  of 
his  wonderful  attainments  and  success  will  not  be 
sufficient,  where  the  obarge  acted  upon  was  of 
making  statements  and  promises  calculated  to  de- 
ceive the  publla    Ihid. 

But  the  revocation  of  a  phyBloian*s  license  is  not 
a  Judicial  function,  and  such  power  may  be  con- 
ferred on  a  board  of  medical  examiners;  therefore 
being  authorised  by  statute  It  cannot  be  prevented 
byawritof  prohibition.  State  v.  State  Board  of 
Medical  Examiners,  84  Minn.  887. 

And  deceiving  the  public  by  knowingly  false 
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statements  as  to  his  ability  to  core  diseases  is  such 
unprofessional  and  dishonorable  conduct  as  will 
Justify  a  revocation  of  a  ph jBlclan*s  license.  State 
V.  State  Board  of  Medical  Examiners,  84  Minn.  891. 

In  England  the  action  of  the  general  council  of 
medical  education  and  registration  taken  in  good 
faith  after  due  inquirjr,  by  which  a  medical  prac- 
titioner Is  adjudged  to  have  been  guilty  of  In  fa- 
mous conduct  In  a  professional  respect,  cannot  be 
reviewed  by  the  courts.  Hx  parte  Lamert,88  L.  J. 
Q.  B.  09, 4  Best  &  S.  582, 9  L.  T.  N.  S.  410:  Allbutt  v. 
General  Council  of  Medical  Education  k  Registra- 
tion, L.  K.  28  Q.  B.  Dlv.  400. 

The  acts  of  a  <2e  facto  board  of  medical  examiners 
are  valid,  even  If  the  different  medical  schools 
were  entitled  to  equal  representation  on  the  board 
and  did  not  have  It.  Such  equal  representation  la 
not,  however,  required  by  the  Colorado  statute. 
Brown  v.  People,  11  Colo.  108. 

Mandamus  to  compel  action. 

In  case  of  the  arbitrary  refusal  of  a  certificate  by 
the  state  board  of  medical  examiners,  mandamus  is 
the  proper  remedy.    Harding  v.  People,  10  Colo.  887 

Under  a  statute  making  it  the  duty  of  a  board  of 
censors  to  issue  licenses  without  examination  to 
persons  having  diplomas  from  proper  schools,  and 
authorizing  the  board  to  revoke  licenses  If  the 
holders  become  unworthy  of  public  oonfldeuce,  the 
board  may,  by  mandamus,  be  compelled  to  give  a 
person  who  has  a  proper  diploma  a  bearing  before 
refusing  a  certificate  on  the  ground  that  he  is  un» 
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•tandlnff  does  not  extend  eapedal  prt^lleffes  or 
Immunities  to  otbev  sohools  that  are  determined 
to  be  in  good  standing. 

(Hay  0,1883.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Polk  County  dis- 
missing a  writ  of  certiorari  to  inquire  into  the 
legality  of  certain  action  of  defendant  board 
witb  respect  to  the  plointiff  college.     Aprmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  A  C.  L.  Nonrse*  for  appel- 
lant: 

If  the  law  confers  upon  the  board  of  medi- 
cal examiners  the  arbitrary  power  to  recognize 
or  reject  diplomas  for  any  reason  satisfactory 
to  themselves,  and  confers  upon  the  governor 
the  power  to  put  upon  the  board  physicians  of 
such  schools  only  as  he  may  see  fit  to  put  there, 
ignoring  all  guaranties  against  bigotry  and 
prejudice,  then  it  is  unconstitutional  and  void . 

A  written  constitution  must  be  interpreted 
and  effect  given  to  it  as  the  paramount  law  of 
the  land,  equally  obligatory  upon  the  legis- 
lature as  upon  the  other  departments  of  gov- 
ernment and  individual  citizens  according  to 
its  spirit  and  the  intent  of  its  framers;  as  indi- 
cated by  its  terms.  An  act  violating  the  true 
intent  and  meaning  of  thein8trument,although 
not  within  the  letter,  is  as  much  within  the 
purview  and  effect  of  a  prohibition  as  if  with- 
lu  the  strict  letter;  and  an  act  in  evasion  of  the 
terms  of  the  constitution, as  properly  interpret- 
ed and  understood,  and  frustrating  its  general 
and  clearly  expressed  or  necessarily  implied 
purpose,  is  as  clearly  void  as  if  in  express  terms 
forbidden. 

P€opl€  y.  Albertson,  65  N.  Y.  55;  1  Kent, 


Com.  1<$2;  Bario  v.  Eimrod,  8  N.  Y.  483,  59 
Am.  Dec.  506;  Tavhr  y.  P&rter,  4  Hill,  144, 
40  Am.  Dea  274;  Warner  v.  People,  2  Denio, 
272,  48  Am.  Dec.  740;  People  v.  Ifete  York 
Cent.  B.  Oo.  24  N.  Y.  485;  PeopU  y.  Allen,  42 
N.  Y,  404. 

The  provisions  of  the  Act  of  1886  confer  ab- 
solutely certain  rights  upon  the  graduates  of 
all  medical  colleges  that  the  board  may  find  are 
in  good  standing.  The  only  thing  required  of 
the  person  holding  such  a  diploma,  is  to  prove 
that  he  is  the  person  to  whom  it  was  issued, 
and  that  he  is  of  good  moral  character.  His 
right  to  a  certificate  is  then  absolute.  The 
power  to  determine  what  colleges  are  in  good 
standing  and  what  are  not,  is  simply  an  arbi- 
trary power  that  may  be  exercised  at  the  will 
of  the  board  without  restraint,  and  without 
remedy  by  appeal  Suppose  the  legislature, 
instead  of  undertaking  to  invest  such  a  power 
in  a  board,  had  exercised  it  directly,  and, 
through  a  committee  of  that  body,  had  under- 
taken to  say  what  colleges  were  in  good  stand- 
ing and  what  were  not,  and  having  to  its  satis- 
faction so  ascertained,  had  declared  by  name 
the  colleges  whose  diplomas  should  be  recog- 
nized,  and  those  whose  diplomas  should  not 
be  recog[nized.  Would  not  this  be  granting 
special  rights  and  privileges  to  certain  corpora- 
tions and  withholding  them  from  others? 

Can  the  legislature  provide  a  committee  or  a 
board  to  determine  whether  or  not  the  condi- 
tions exist  that  will  entitle  persons  to  exercise 
and  enjoy  the  same  rights  and  privileges  that 
are  enjoyed  by  others?  The  constitution  gives 
no  such  power  to  the  legislature. 

Chicago,  M.  dtSt.RR.  Co.  v.  Minnesota,  184 
U.  8.  456.  88  L.  ed.  980;  riek  Wo  v.  Hopkins, 


worthy  of  oonfldenoe.  Gage  v.  Censors,  68  N.  H. 
SB3, 66  Am.  Hep.  482. 

So,  where  a  student  has  completed  his  medical 
course  and  is  arbitrarily  refused  an  examination 
and  deflrree,  his  ri^ht  may  be  enforced  by  manda- 
mus against  a  medical  school  in  which  he  has  taken 
his  course.  People  v.  Beilevue  Hospital  Medical 
Collesre,  60  Hun,  107. 

Id  Kentucky  the  state  board  of  pharmacy  having 
no  discretioQ  as  to  entering  a  graduate  in  phar- 
macy may  be  compelled  to  make  such  entry  by 
mandamus.    State  Pliarmacy  Board  v.  White,  84 

Ky.ese. 

In  State  v.  State  Board  of  Health,  103  Mo.  2S,  it  is 
held  that  the  rule  which  denies  a  writ  of  manda- 
mus to  control  discretion  is  subject  to  some  limita- 
tions, and  tliat  a  board  of  health  charged  with  tbe 
performance  of  important  discretionary  duties 
may  be  controlled  by  mandamus,  in  case  of  mani- 
fest injustice.  The  right  of  such  board  to  refuse  a 
certificate  for  '"unprofessional  or  dishonorable 
conduct"  is  limited  to  such  conduct  as  would  be  so 
held  in  common  Judgment.  Merely  advertising 
one^s  profession  in  the  public  press  cannot  be  so 
held. 

In  a  prior  Missouri  ease  it  was  held  that  discretion 
in  deciding  whether  a  diploma  was  granted  by  a 
legally  chartered  medical  institution  in  good  stand- 
ing would  not  be  enforced  by  mandamus.  State  v. 
Gregory,  83  Mo.  123,  68  Am.  Rep.  565. 

In  Minnesota,  while  it  is  declared  that  mandamus 
will  not  control  the  discretion  of  a  state  medical 
examining  board  in  determining  whether  a  physi- 
dau  applying  for  a  oertiflcate  has  been  guilty  of 
unprofessional  or  dishonorable  conduct,  it  is  held 
tbat  '*unprofeeslonal**  means  the  same  as  **dishon- 
orable"  and  does  not  refer  to  matters  of  merely 

20L.R.A. 


professional  ethics.   State  v.  State  Medical  Exam- 
ining Board,  88  Minn.  824, 60  Am.  Bep.  676. 

And  abuse  of  the  discretionary  powers  of  a  state 
board  of  dental  examiners  will  be  oontroUed  by 
mandamus.  State  Board  of  Dental  Bxaminen  y. 
People,  128  I1L2». 

Such  abuse  is  shown  if  a  license  is  lefuaed  to  a 
graduate  of  a  college,  because  the  members  of  the 
board  of  examiners  are  interested  personally  in  a 
rival  institution.   Ibid. 

A  board  cannot  delegate  its  power  to  ta  national 
association  composed  for  tbe  most  part  of  nonresi- 
dents of  the  state.  The  board  having  no  discretion 
as  to  any  other  matter  than  the  character  of  the 
college  which  issued  a  diploma  on  which  a  license 
ia  asked  may  be  compelled  by  mandamus  to  issue  a 
license  to  one  having  such  diploma,  if  the  board  re> 
fuses  to  give  it  on  some  other  ground  than  the 
character  of  the  college.    Ibid. 

But  the  determination  whether  a  diploma  of  • 
physician  is  from  a  ^'reputable"  college  being  a 
matter  for  the  board  of  health  in  New  Jersey,  can- 
not be  controlled  by  mandamus.  State  v.  Hudson 
County  Board  of  Health,  63  N.  J.  L.  504. 

So  in  Illinois,  where  the  statute  does  not  speolfl* 
cally  define  what  is  a  reputable  ooUege,  a  manda- 
mus will  not  issue  to  control  the  determination  of 
that  question  by  the  state  board  of  dental  exam* 
iners.  People  v.  State  Board  of  Dental  Examineia, 
110IU.180. 

Where  the  statute  provides  a  plain  and  adequate 
remedy  by  appeal  to  a  court  from  a  decision  of  a 
board  of  medical  examiners,  mandamus  wOl  noa 
lie  to  compel  them  to  issue  a  oertifioate.  State  y* 
Board  of  Medical  Sxaminers,  10  Mont^  IAS. 
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118  U.  8. 885,  80  L.  ed.  226;  PwpU  ▼.  Marx, 
98  N.  Y.  880.  62  Am.  Rep.  84:  State  v.  /Star- 
mont,  24  Kan.  686;  Fant  ▼.  Oihb»,  64  Miss. 
408;  Duaman  ▼.  WiUm,  58  Mich.  892, 61  Am. 
Rep.  128. 

There  is  do  proper  analogy  hetween  the  exer- 
cise of  a  power,  to  require  ezaminatioos  for  ad- 
missions to  practice  law,  and  the  power  to  estab- 
lish special  tribunals  to  examine  persons  with 
reference  to  their  qualifications  to  practice  med- 
icines, surgery,  and  obstetrics  and  dentisfrj. 

Ex  parte  Garland,  71  U.  S.  4  Wall  878, 18 
L.  ed.  870. 

The  defendants  cannot  set  up  a  defect  in  or- 
ganization as  a  defense  for  any  wrong  done  the 
college. 

McClain's  Iowa  Ann.  Code,  g  1689;  Quinn 
T.  Shieldi,  62  Iowa,  189,  49  Am.  Rep.  141. 

Jiesire,  John  Y.  Stone*  Attp-Oen,,  and 
Thomas  A.  Cheshire*  for  appellees: 

Authority  to  do  an  act  implies  authority  to 
do  all  other  acts  to  be  done  in  executing  the 
power  conferred.  The  law  will  always  pre- 
sume the  existence  of  power  to  do  acts  iucl- 
dental  and  necessary  to  the  discharge  of  the 
lawful  power. 

Wood  ▼.  Farmer,  69  Iowa,  628;  Suth.  Stat 
Constr.  gg  844,  846.  and  authorities  cited. 

The  determination  by  the  board  of  medical 
examiifers  of  May  80, 1888,  that  the  plaintiff 
coUege'was  on  that  date  in  good  standing,  was 
the  only  prima  facie  evidence  that  such  oolleee 
was  in  good  standing  on  May  7  and  12  or  No- 
Tembef  21, 1890. 

i^ate  ▼.  Mosher,  78  Iowa,  821. 

If  a'  law  operates  alike  upon  every  person 
within^  the  relations  and  circumstances  pro- 
vided fbr  In  the  act,  it  is  sufficient  as  to  uni- 
formity. 

MeAunieh  ▼.  Mimierippi  dbM.KOo,  20  Iowa, 
888;  Dtppe  v.  Chicago,  R,  L  AP.R  Co.  86 
Iowa,  52;  Iowa  R.  Land  Co,  ▼.  Soper,  89  Iowa, 
112;  8taU  V.  Sehroeder,  61  Iowa,  197;  Buck- 
lew  V.  Centrai  Ioum  J5L  Ob.  64  Iowa,  608;  Cen- 
tral Tr^t  Co.  ▼.  Bloan,  66  Iowa,  665;  Chicago, 
B.^Q.ILOo.Y.  Iowa,9^V.  S.  166,24  L.  ed. 
94. 

The  theory  upon  which  this  medical  practice 
act  was  passed,and  indeed  upon  which  all  such 
legislation  is  enacted,  is  that  the  legislature,  in 
the  exercise  of  police  powers  which  belong  to 
the  state:  have  an  undoubted  right  and  author- 
ity to  enact  such  legislation. 

License  Came,  46  U.  8.  6  How.  604, 12L.  ed. 
801;  Bodemaeher  v.  Milwaukee  dt  St,  P.  R,Co. 
41  Iowa,  297, 20  Am.  Rep.  692;  Council  Bluffs  v. 
Kansas  CityJSi,  J,  db  C.  B.  R.  Co.  45  Iowa, 
838,  24  Am.  Rep.  778;  Martin  v.  Blattner,  68 
Iowa,286;  Cooley,Torts,289,citing  Bradicell  v. 
StaU,  65  Dl.  585,  88  U.  8.  16  Wafi.  180,  21  L. 
ed.  442;  Austin  v.  State,  10  Mo.  591;  Tiede- 
mann,  Pol.  Powers,  g  87;  Seldon  v.  Clark,  1 
Johns.  514;  TimmermanY,Mvrrison,li  Johns, 
869;  Tliompson  v.  SiaaU,  15  Wend.  895;  Hew- 
itt V.  Charier,  16 Pick.  868;  Scare  v.  Prentice, 
8  East,  848;  Wright  v.  Lavckton,  19  Pick.288; 
Fox  ▼.  Territory,  2  Wash.  Terr.  297;  Eastman 
▼.  State,  109  Ind.  278,  58  Am.  Rep.  400;  Orr 
V.  Meek,  111  Ind.  40;  StaU  v.  Qreen,  112  Ind. 
462;  People  v.  Phippin,  70  Mich.  6;  Harding 
V.  People,  10  Colo.  887;  Ex  parte  Spinney,  10 
Nev.  836. 

The  states  of  Texas,  Ohio,  Alabama,  Geor- 
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gia.  West  Virginia,  and  North  Carolina  have 
somewhat  similar  statutes  to  ours,  all  of  which 
have  been  sustained. 

Antle  V.  State,  6  Tex.  App.  202;  State  v. 
Goldman,  44  Tex.  104;  Wert  v.  Clutter,  87 
Ohio  St.  848;  RicJiardson  v.  Dorman,  28  Ala. 
679;  StaU  v.  Dent,  25  W.  Va.  1;  State  v.  Van 
Doran,  109  N.  C.  864;  Waiiams  v.  People,  121 
lU.  84;  Robinson  v.  Hamilton,  60  Iowa,  184, 
46  Am.  Rep.  68. 

GiTen«  J,,  delivered  the  opinion  of  the 
court: 

1.  The  inquiry  in  this  kind  of  proceeding 
is  whether  the  defendant  has  ^exceeded  his 

f proper  jurisdiction,  or  is  otherwise  acting 
1  legal  ly . "  Code,  §  8216.  When  the  defend- 
ant has  Jurisdiction,  and  is  given  a  discre- 
tion, the  courts  cannot,  on  certiorari,  inquire 
into  the  correctness  of  its  decisions  upon 
matters  of  fact,  nor  review  the  exercise  of 
the  discretion  given.  Hildreth  v.  Cratdbrd,, 
65  Iowa,  889;  Darling  v.  Boesch,  67  Iowa, 
702 ;  Smith  v.  Jones  County  Suprs,  80  Iowa, 
631;  TiedtY,  Carstensen,  61  Iowa,  834.  Our 
inquiry  is  exclusivelv  as  to  jurisdiction  and 
legality  of  action,  ana  if  Jurisdiction  existed, 
and  the  action  was  legal,  we  must  affirm, 
even  thou/^h.  the  motive  was  wrongful. 
PM  County  v.  Des  Moines,  70  Iowa,  851.  To 
understand  the  acts  complained  of  and  the 
complaints  made.  It  is  necessary  to  notice 
the  following  facts :  At,  and  for  some  time 
prior  to,  ana  ever  since,  the  action  com- 
plained of,  the  plaintijQf  was  a  legally  in* 
corporated  and  organized  medical  college, 
carried  on  for  the  purpose  of  giving  in- 
structions in  medicine  and  surgery,  and  to 
confer  degrees  tipon  and  issue  diplomas  to 
its  graduates.  The  defendants,  Schrader  et 
al,,  constituted  the  board  of  medical  ex- 
aminers of  the  state,  as  provided  in  section 
2546,  McClain's  Code.  It  is  required  by  our 
statute  that  every  person  practicing  medicine, 
surgery,  or  obstetrics  within  this  state  shall 
first  procure  a  certificate  from  the  board  of 
medical  examiners  of  his  right  to  do  so.  Said 
section  2546.  after  providing  that  graduates 
in  medicine  desiring  such  certificates  shall 
present  his  or  her  diploma  to  the  state  board 
of  examiners  for  verification  as  to  its  genu- 
ineness, provides  as  follows:  ''If  the  di- 
ploma is  lound  genuine,  and  is  issued  by  a 
medical  school  legally  organized  and  in  good 
standing,  of  which  the  state  board  of  exam- 
iners sl^ll  determine,  and  if  the  person  pre- 
senting and  claiming  such  diploma  be  the 
person  to  whom  the  same  was  originally 
granted,  then  the  state  board  of  examiners 
shall  issue  its  certificate  to  that  effect,  signed 
by  not  less  than  five  physicians  thereof,  rep- 
resenting one  or  more  physicians  of  the 
schools  on  the  board,  and  such  certificate 
shall  be  conclusive  as  to  the  right  of  the 
lawful  holder  to  practice  medicine,  suigery, 
and  obstetrics  within  this  state. "  At  a  meet- 
ing of  the  defendant  board,  May  80,  1888.  **  it 
was  moved  that  the  Iowa  Eclectic  Medical 
College,  located  at  Des  Moines,  be  recog- 
nized as  in  good  standing."  This  motion 
was  adopted  by  a  vote  of  five  ayes  to  two 
nays,  and  thereupon  and  thereafter  certificates 
were  issued  to  graduates  of  said  college. 
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On  March  22,  1890.  C.  P.  Evans,  a  graduate 
of  said  col  logo  in  the  class  of  1889-90,  ex- 
hibited his  diploma  to  the  secretary  of  the 
defendant  board,  which  was  then  verified  as 
to  its  genuineness,  and  returned  to  the  ap- 
plicant with  a  blank  for  making  application 
for  a  certificate  when  he  desired  to  do  so. 
His  application  was  not  received  until  May 
21,  1890,  and  do  other  application  from 
plnintiff's  graduates  was  before  the  defend- 
unt  board  during  that  time.  The  defendant 
board,  at  its  organization,  adopted  a  schedule 
of  minimum  requirements  as  to  qualifications 
of  students  on  entering  college,  branches  to 
be  taught,  how  to  be  taught,  length  of  course 
and  attendance,  facilities  for  teaching,  and 
that  "the  aggregate  graduates  of  a  college 
shall  not  exceed  forty-five  per  cent  of  its 
aggregate  matriculates  during  the  period  of 
five  years  ending  with  any  session  subsequent 
to  sessions  of  1885-86. "  At  the  regular  meet- 
ing of  the  bourd.  May  7,  1890,  and  when  the 
bo^rd  was  about  to  aajoum  until  the  regular 
meeting  in  November,  written  charges  were 
received  from  Thomas  A.  Brazil!  against  the 
plaintiff  college,  charging  that  it  was  con- 
ducted and  operated  in  violation  of  the  laws 
of  the  state,  and  specifying  certain  particu- 
lars. The  specifications  show  a  disregard  of 
the  requirements  in  every  respect,  except  as 
to  the  per  cent  of  graduates.  On  receipt  of 
these  charges  it  was  moved  and  carried  that 
they  be  placed  on  file,  and  a  copy  be  fur- 
nished to  plaintiff,  with  notice  to  appear  at 
the  next  meeting  of  the  board  and  answer  the 
charges.  Dr.  Clark  offered  the  following 
resolution,  which  was  carried:  ''Resolved, 
that  this  board  will  not  issue  certificates  to 
graduates  of  the  Iowa  Eclectic  Medical  Col- 
lege at  Dos  Moines,  for  the  session  of  1889- 
90,  until  the  standing  of  said  college  shall 
have  been  determined."  Following  this 
action  the  board  adjourned  until  the  No- 
vember meeting.  At  the  regular  November 
meeting  the  following  proceedings  were  had : 
Thomas  A.  Brazill,  the  complainant,  and  Dr. 
John  Cooper,  dean  of  plaintiff  college,  being 
present,  were  eaoli  sworn  and  examined.  At 
the  conclusion  of  the  evidence  the  following 
was  adopted,  by  unanimous  vote:  ** Re- 
solved, that  in  the  opinion  of  this  board  the 
charges  against  the  Iowa  Eclectic  Medical 
College,  perf erred  by  Mr.  Brazill,  are  not 
fully  sustained,  no  witness  for  the  prosecu- 
tion other  than  himself  having  testioed ;  but 
on  the  testimony  of  the  dean  of  the  faculty 
of  the  college  aforesaid,  to  wit,  Dr.  John 
Cooper,  himself,  we  find  sufficient  corrobora- 
tive evidence  to  satisfy  us  that  the  teaching 
in  said  college  is  not  up  to  our  minimum  re- 
quirements, and  therefore  we  feel  constrained 
to  withhold  certificates  from  the  graduates  of 
said  college.  On  motion,  the  secretary  was 
authorized  to  withhold  all  applications  from 
colleges  not  now  authorized  by  this  board 
until  next  meeting  of  the  board.  The  secre- 
tary called  attention  to  the  application  of 
Charles  P.  Evans,  a  graduate  of  the  said  Iowa 
Medical  College,  on  file  in  the  office  of  the 
secretary  since  May  12,  1890."  The  record 
of  this  date  TNovember  20,  1890)  shows  the 
following  relative  thereto:  ** Charles  P. 
Evans,  a  graduate  of  the  Iowa  Eclectic  Med- 
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ical  College  for  the  season  of  1889-90,  applied 
for  a  certificate  to  practice  medicine  in  the 
state  of  Iowa.  It  was  moved  and  seconded 
that  the  application  be  rejected,  on  the 
ground  that  he  fails  to  furnish  satisfactory 
evidence  of  having  graduated  from  a  college 
recognized  by  this  ooard  as  in  good  stand- 
ing.^ 

2.  Appellant's  contentions  are  that  said 
action  of  the  defendant  board  is  illegal  be- 
cause not  authorized  by  the  statute,  and,  if 
authorized,  is  illegal  because  a  statute  so  au- 
thorizing is  in  violation  of  the  constitution. 
There  is  a  diversity  of  opinion  as  to  the  ne- 
cessity for  such  statutes,  but  with  that  we 
have  nothing  to  do.  Our  inquiry  is  whether 
the  statute  authorized  the  action  had,  and, 
if  so,  whether  that  authority  is  in  contraven- 
tion of  the  constitution,  in  pursuing  these 
inquiries  we  must  have  in  mind  the  purpose 
of  these  statutes,  which  evidently  is  the  pro- 
tection of  the  public  against  incompetent 
persons  practicing  medicine,  sur^ry,  or  ob- 
stetrics, by  restraining  the  practice  of  those 
sufficiently  learned  in  that  profession.  As  a 
means  of  determining  who  are  thus  learned, 
the  board  of  medical  examiners  was  created, 
with  authority,  subject  to  certain  restrio- 
tions,  to  determine  who  are  entitled  to  cer- 
tificates authorizing  them  to  practice  medi- 
cine. This  they  determine  upon  examina- 
tion of  the  applicant,  or  upon  his  diploma, 
**  issued  by  a  medical  school  legally  organized 
and  in  good  standing."  A  genuine  diploma 
from  such  a  school  is  made  sufficient  evidence 
of  learning  to  entitle  the  holder  to  a  certifi- 
cate. It  must  be  ascertained,  however,  that 
the  diploma  is  genuine,  that  it  is  to  the 
person  presenting  it,  and  that  it, was  issued 
by  a  medical  school  legally  organized  and 
in  good  standing.  The  statute  (McClain's 
Code,  §  2546)  expressly  authorizes  the  state 
board  of  examiners  to  determine  these  mat- 
ters. That  board  mav  determine  not  only 
the  identity  of  the  applicant,  the  genuineness 
of  the  diploma,  but  also  whether  it  was  issued 
by  a  medical  school  legally  organized  and 
in  good  standing.  To  the  end  that  such  de- 
terminations may  be  intelligibly  and  prop- 
erly made,  section  2547  authorizes  any  mem- 
ber of  the  board  ''to  administer  oaths  and 
take  testimony  in  all  matters  relating  to  their 
duties  as  examiners  aforesaid. "  The  statute 
contains  no  other  provision  as  to  how  these 
matters  shall  be  inquired  into  and  deter- 
mined ;  but  as  said  in  Wood  v.  Farmer,  69 
Iowa,  687,  "  it  is  a  familiar  rule  of  law  that 
authority  to  do  an  act  implies  authority  to 
do  all  other  acts  necessary  to  be  done  in  ex- 
ecuting the  power  conferred.  The  law  will 
always  presume  the  existence  of  authority  to 
do  acts  incidental  and  necessary  to  the  dis- 
charge of  lawful  power. "  We  think  it  clear 
that  the  defendant  board  did  have  power,  by 
proper  investigation,  to  determine  the  iden- 
tity of  applicants,  the  genuineness  of  their 
diplomas,  and  whether  they  were  issued  by 
a  medical  school  legally  organized  and  in 
good  standing. 

8.  The  first  action  complained  of  la  that 
of  Mav  7,  1890,  upon  the  charges  being  filed 
resolving  that  the  board  would  not  issue  certi- 
ficates to  graduates  of  the  plaintiff  college 
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of  the  class  of  1889-90  until  the  standing  of 
the  college  had  been  determined.  This  ac- 
tion was  unauthorized,  unjust,  and  arbitrarv. 
It  was  taken  without  investigation,  and  witn- 
out  other  cause  or  information  than  the  filing 
-of  charges  by  a  stranger,  who  did  not  even 
present  them  in  person,  but  b;^  a  messenger, 
it  was  taken  when  no  application  for  a  certi- 
ficate was  pending.  Evans  not  having  pre- 
sented his  until  May  21st.  It  was  in  the  face 
of  their  former  action  determining  the  plain- 
tiff college  in  good  standing,  upon  the  faith 
of  which  the  course  of  instructions  were  con- 
tinued, and  students  encouraged  to  attend. 
It  deprived  the  graduates  oi  the  class  of 
1889-90  of  receiving  certificates,  without  in- 
vestigation, and,  by  adjourning  until  No- 
vember, left  the  college  and  its  graduates 
without  even  the  hope  of  investigation  or 
relief  until  that  time.  The  future  of  the 
-college  depended  upon  whether  the  defendant 
boara  would  continue  to  recognize  it  as  in 
eood  standing,  for  without  such  recognition 
it  must  close  its  doors.  It  was  known  that 
its  next  term  commenced  in  October,  and  that 
this  action  must  tend  to  lessen  its  patroDage ; 
yet  the  adjournment  was  until  November, 
without  providing  for  an  earlier  meeting,  as 
the  statute  authorizes,  and  as  a  due  regara  for 
-the  rights  of  the  plaintiff  college  and  its 
graduates  would  have  suggested.  There  is 
surel  V  much  in  this  action  of  the  defendant 
board  to  warrant  the  criticism  that  is  made 
upon  it  by  plaintiff's  counsel.  It  was  illegal 
because  it  reversed  the  former  action  of  the 
l)oard  without  any  investigation  and  with- 
out sufficient  cause.  The  constitutionality 
of  the  statute  might  well  be  questioned  if  it 
authorized  the  board  to  determine,  without 
investigation,  that  a  particular  medical 
school  was  not  in  good  standing,  and  especi- 
ally so  when  that  school  had  been  previously 
determined  to  be  in  ffood  standing.  We  do 
not  say  that  the  board  is  concluded,  by  hav- 
ing once  determined  that  a  school  is  in  good 
standing,  from  thereafter  determining  dif- 
ferently, but  only  that  it  has  not  power  to 
do  so  arbitrarily  and  without  investigation. 
We  do  not  sav  that  such  inquiries  must  be 
attended  with  the  formality  of  a  trial  in 
•court,  but  the  determination  must  be  based 
upon  inquiry  and  facts,  and  not  upon  the 
mere  arbitrary  will  of  the  board. 

4..  The  remaining  complaint  is  against  the 
action  taken  upon  the  investigation  had  No- 
vember 21,  1890.  The  complaint  is  not 
against  the  manner  of  the  investigation,  but 
against  the  result  as  shown  in  the  resolutions 
•copied  above.  The  finding  was  ''that  the 
teaching  in  said  college  is  not  up  to  our  mini- 
mum requirements."  The  board  having  au- 
thority to  determine  the  standing  of  colleges, 
it  was  certainly  proper  that  thev  should  ad- 
vise them  in  advance  what  would  be  required 
-of  them.  The  requirements  prescribed,  save 
the  one  quoted  above,  look  to  the  thorough- 
ness of  ^e  education  to  be  given,  and  are  in 
harmony  with  the  purpose  of  the  statute. 
The  standing  of  a  college,  as  contemplated 
in  this  statute,  is  rather  what  the  college  is, 
in  respect  to  the  thoroughness  of  its  course, 
than  what  it  may  be  reputed  to  be.  The 
board  was  fully  authorized  to  determine, 
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upon  proper  investigation,  that  a  college 
was  not  in  good  standing  that  did  not  meet 
the  minimum  rc(j[uirements  as  to  extent  and 
thoroughness  of  its  course.  The  legality  of 
the  requirements  as  to  the  per  cent  that  may 
graduate  is  not  involved  in  this  case,  but,  as 
it  has  been  discussed,  we  majp  say  that  it  is 
certainly  questionable.  While  the  gradua- 
tion of  an  unusual  per  cent  may  be  ground 
for  closer  scrutiny,  it  may  well  be  questioned 
whether  the  defendant  board  may  arbitrarily 
say  that  but  45  per  cent  shall  be  permitted 
to  graduate.  The  standing  of  the  plaintiff 
college  was  a  matter  within  the  jurisdiction 
of  the  defendant  board  to  determine,  and  on 
November  21,  1890,  after  a  full  and  fair  ex* 
amination,  it  determined  that  said  college 
was  not  in  good  standing  because  its  teach* 
ing  was  not  up  to  said  minimum  require- 
ments. The  board  having  jurisdiction  to  de- 
termine this  question  oi  fact,  and  havinff 
determined  it,  upon  full  investigation  ancl 
evidence  by  unanimous  vote,  we  must  hold 
their  action  legal,  even  though  we  might 
reach  a  different  conclusion  on  the  facts,  if 
it  were  our  province  to  consider  them.  Much 
is  said  in  argument  about  the  composition  of 
the  defendant  board  as  to  the  different  schools 
of  medicine,  but,  as  the  statute  does  not  re- 
quire that  the  different  schools  shall  be  rep- 
resented on  the  board,  its  composition  can- 
not affect  its  jurisdiction  or  the  legality  of 
its  acts  in  the  respect  under  consideration. 

6.  Appellant's  remaining  contention  is 
that,  if  the  statute  conferred  power  upon  the 
defendant  board  to  do  the  acts  complained  of, 
it  is  in  violation  of  section  6,  art.  1,  and  sec- 
tion 1,  art.  8,  of  the  Constitution.  Bald  sec- 
tion 6  is  as  follows:  *'A11  laws  of  the  gen* 
eral  nature  shall  have  a  uniform  operation; 
the  general  assembler  shall  not  ^rant  to  any 
citizen  or  class  of  citizens  privileges  or  im- 
munities which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens."  Section 
1  of  article  8  is  as  follows :  **  No  corporation 
shall  be  created  by  special  laws;  but  thu 
general  assembly  shall  provide  by  general 
laws  for  the  organization  of  all  corporations 
hereafter  to  be  created,  except  as  hereinafter 
provide.  **  The  exceptions  provided  have  no 
application  to  this  case.  In  McAunieh  v. 
Mississippi  d  K  R  Co,,  20  Iowa,  848,  the 
rule  was  announced  as  follows :  **  These  laws 
are  general  and  uniform,  not  because  they 
operate  upon  every  person  in  the  state,  for 
they  do  not,  but  because  every  person  who  is 
brought  within  the  relation  and  circum- 
stances provided  for  is  affected  by  the  law. 
They  are  general  and  uniform  in  their  opera- 
tion" upon  all  persons  in  che  like  situation, 
and  the  fact  of  their  being  general  and  uni- 
form is  not  affected  by  the  number  of  persons 
within  the  scope  of  their  operation. "  This 
rule  has  since  been  followed  in  many  cases, 
notably  in  Iowa  River  Land  Co.  v.  Soper,  89 
Iowa,  112 ;  Deppe  v.  Chicago,  B,  1,  <Sb  P,  R, 
Co.  36  Iowa,  52. 

The  statute  under  consideration  is  clearly 
within  this  rule  "because  every  person  who 
is  brought  within  the  relations  and  circum- 
stances provided  for  is  affected  by  the  law." 
It  is  uniform  in  its  operation  ^'upon  all  per- 
sons in  the  like  situation,"  and  grantsnopriv- 
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ileges  or  immunities  that  do  not  equally 
beloDS  to  all  citizens.  Article  8  of  the  Cod- 
stitution,  it  will  ho  ohserved,  relates  to  the 
creation  of  corporations,  and  does  not  apply 
to  the  defendant  hoard.  It  is  not  a  corporate 
body,  but  a  branch  of  the  government.  The 
authority  to  recuse  certificates  to  graduates 
of  medical  schools  not  in  good  standing  does 
not  extend  special  privileges  or  immunities 
to  other  schools  that  are  determined  to  be  in 
good  standing.  It  is  argued,  on  behalf  of 
the  plaintiff,  that  with  the  authority  claimed 
by  the  defendant  board  it  mav  aetermino 
''absolutely  and  unconditionally,  without 
limitation  or  restraint,  and  without  appeal, 
what  rights  the  graduates  of  the  different 
col  leges  of  the  state  diall  enjoy. "  It  is  said : 
**  The  power  to  determine  what  colleges  are 
in  good  standing,  and  what  are  not,  is  simply 
an  arbitrarv  power,  that  may  be  exercisca  at 
the  will  oi:  the  board,  without  restraint  and 
without  remedv  bv  appeal."  It  is  true  no 
appeal  is  provided  for,  but  the  students  of  a 
Bchool  that  has  not  been  determined  to  be  in 
good  standing,  in  common  with  all  other 
persons,  have  the  right  to  ^o  before  the  de- 
fendant board  and  be  examined  without  re- 
gard to  diploma,  and,  if  found  to  have  the 
requisite  (jualiflcations,  to  receive  a  certi- 
ficate. It  18  not  correct  to  say  that  the  defend- 
ant board  may  determine  whether  a  medical 


school  is  in  good  standing,   arbitrarily  an^ 
w i  thout  restraint.     We  have  seen  that  the  lair 
does  not  authorize  auch  action,   and  that  it 
is  illegal.    The  defendant  board  acts  under 
the  restraints  of  law  that  require  proper  in- 
quiry into  the  matters  to  be  determined,  and 
we  may  not  presume  that  the  defendant  board 
will  act  arbitrarily  and  without  investiga- 
tion, and  upon  that  presumption  hold  the- 
statute  that  confers  the  power  to  be  unconsti- 
tutional.    This  statute  is  not  unlike  many 
others  found  in  the  Code  of  Iowa,  conferring 
authority  upon  officers  and  boards  to  deter- 
mine similar  questions  as  to  qualifications, 
notable  among  which  is  our  statute  for  the^ 
examination  of  teachers,  applicants  for  ad- 
mission to  the  bar,  and  to  practice  pharmacy 
and  dentistry.     Our  eonclusion  is  that  tha^ 
defendant  board  exceeded  its  jurisdiction, 
and  acted  illegally,  in  the  action  taken  May 
7,  1890,  and  that  a  certificate  should  have  beea- 
issued  to  C.  P.  Evans  upon  his  diploma  from, 
the  plaintiff  college,   and  his  application 
made  thereon  May  21,  1890.    We  are  of  the 
opinion  that  the  action  of   the  defendant 
board,  November  21,   1890,   was  within  the- 
Jurisdiction,  and  legal. 

As  the  purpose  of  the  petition  is  to  teat  the- 
legality  of  this  last  action,  the  judgment  af 
the  District  Court  dUniisting  the  petition 
comet,  and  u  thertfore  t^fflrmed. 
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Lewis  LANG 

PENNSYLVANIA  R.  CO.,  Appi. 

(154  Pa.  842.) 

1.  Tlie  Uma  of  whlakey  on  a 
wrecked  by  u,  flood  cannot  be  attributed  to 
an  inevitable  accident  to  as  to  relieve  the  carrier 
from  liability,  where  the  whiskey  was  not  de- 
stroyed by  the  flood,  but  part  of  it  was  stolen 
without  any  attempt  of  the  trainmen  to  prevent 
it,  and  the  remainder  destroyed  by  a  volunteer 
guard  of  citizens  la  order  to  prevent  it  from 
failing  into  the  hands  of  the  dangerous  class  of 
men  who  were  determined  to  capture  it. 

S.  The  measure  of  dama^os  of  prop- 
erty lost  by  neg^lig^noe  of  a  common  car- 
rier Is  not  limited  to  the  valuation  in  the  bill  of 
lading. 

(April  24, 1863.) 

APPEAL  by  defendant  from  a  Jud^nnent  of 
the  Court  of  Common  Pleas,  INo.  2,  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the  loss 
of  whiskey  while  in  defendant's  possession  for 
transportation.     Affirmed, 

The  bill  of  lading  stipulated  that:  "The 
carrier  shall  not  be  liable  for  loss  or  damage 
by  causes  beyond  its  reasonable  control,  by 


fire,  explosion  from  any  canae,  snd  whereso-- 
ever  occurring ;  by  riots,  strikes,  or  stoppage* 
of  labor,  or  for  any  of  the  cauBes  incident 
to  transportation,  such  as  chafing,  heating, 
freezing,  leakage,  rust,  or  any  other  reaaoa 
not  directly  traceable  to  the  negligence  of 
the  carrier's  servants." 

The  whiskey  was  valued  in  the  bill  of  lad- 
ing at  $20  per  barrel.     Ten  barrels  were 
shipped  and  put  upon  a  train  which  reached 
Connemaugh  at  9  o'clock  on  the  morning  or 
May  81,   1889;  it  was  there  detained  by  a. 
washout  and  was  caught  in  the  Johnstowik 
flood.    The  car  containing  the  whiskey  was. 
left  uninjured  standing  upon  the  track,  and  at 
about  six  o*clock  in  the  evening  the  waterr 
subsided  and  the  crew  of  the  train  returned. 
They  found  men  with  axes  trying  to  breidc 
into  the  car.    The  conductor  aslLed  them  what 
was  the  trouble  and  they  replied  that  there- 
were  500  people  starving  and  that  if  there  waa- 
any thing  in  the  train,  they  would  have  it. 
The  conductor  did  not  interfere  and  the  crew^ 
walked   back  to  Johnstown.     A  volunteer 
guard  of  citizens  of  Connemaugh  took  charge* 
of  the  train  about  11  o'clock  in  the  evening. 
They  dVove  the  men  out  of  the  cars  which  had 
been  broken  into  and  nailed  them  up;  but 
the  men  had  found  the  whiskey  and  returned 
repeatedly  to  break  into  the  cars  containing 


Note.— The  question  what  constitutes  an  act  ot  |  viz.:  8t.  Louis,  I.  M.  ft  8.  R.  Co.  v.  Hopkins,  12  I^ 


God  within  the  le^al  meaning  of  that  term  is  pre- 
sented at  some  lengrth  in  a  note  to  Blythe  v.  Denver 
dr  It  G.  R.  Co.  (Colo.)  11  L.  R.  A.  61S.  It  is  also  il- 
lustrated and  discussed  in  later  cases  in  this  series, 
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R.  A.  189. 54  Ark.  209;  Lonfr  v.  Pennsylvania  R.  On, 
U  L.  R.  A.  741,  147  Fa.  34;  Fay  v.  Pacific  Imp.  Ox 
16  L.  R.  A.  188. 99  Oal.  253;  Payne  v.  E:aDsa8  aty,St. 
J.  &  C.  B.  R.  Co.  (Mo.)  17  L.  R.  A.e28L 


See  also  20  L.  R.  A.  812;  35  L.  R.  A.  356;  39  L.  R.  A.  431;  44  L.  R.  A.  557- 
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it.  thie  of  the  dtizens  testified  that  the  men 
tiding  to  break  into  the  car  were  the  toughest 
elass  of  people  he  ever  saw;  that  they  did 
not  belong  around  Connemaugh ;  that  while 
bein^z:  thrust  out  of  the  car,  one  man  drew  a 
revolver,  but  was  prevented  from  using  it 
by  the  remainder  of  the  crowd ;  that  finally 
it  became  impossible  longer  to  protect  the 
whiskey  in  connection  wiui  the  othei  duties 
which  the  citizens  were  compelled  to  per- 
form, and  they  therefore  concluded  to  destroy 
It 

The  defendant  requested  three  instructions 
requiring  a  verdict  for  defendant,  which 
were  refused.  It  also  requested  an  instruc- 
tion that  under  the  circumstances  of  the  pres- 
ent case  there  c&n  he  no  recovery  beyond  the 
valuation  in  the  bill  of  lading,  namely  $20 
per  barrel.    This  was  also  refused. 

The  court  left  it  to  the  Jury  to  say  whether 
or  not  the  tminmen  could  have  saved  the 
whiskey  from  the  mob,  or  the  citizens,  in- 
structing that  if  they  could,  it  was  their 
duty  to  do  it,  and  if  they  could  not,  then 
the  railroad  company  was  not  responsible. 
A  verdict  was  returned  in  plaintiff's  favor 
im  |9d6.47. 

Further  facts  appear  in  the  opinion. 

Mt.  C(eor|^  Tucker  Bispham,  for  ap- 
pellant: 

A  limit  may  be  imposed  upon  the  liabllitv 
of  Ibe  carrier  for  a  loss  not  occurring  through 
Its  negligence,  and  where  such  a  contract  is 
made  there  can  be  no  recovery  unless  negli- 
gence on  the  part  of  the  carrier  is  aflSrmatively 
Blown. 

Anwriean  Egp,  Co,  ▼.  Sandi,  66  Pa.  140: 
Bmnt^hania  B.  Ch.  ▼.  Baiordtm^  119  Pa.  677; 
Grogan  ▼.  Adams  Exp.  Co.  114  Pa.  6S8,  60 
Am.  Rep.  860;  Butk  v.  Fwinwuhoania  R,  Co, 
160  Pa.  170;  WeOUr  w.  Bmns^lvania  R.  Ch. 
184  Pa.  810. 

Under  the  terms  of  a  bill  of  lading  such  as 
was  issued  in  the  present  case,  the  carrying 
company  is  not  responsible  for  loss  occasionea 
by  mob  or  by  strikers. 

Sherman  v.  JPisnniylvania  B,  Co,  (Pa.)  8  Am. 
A^  Eng.  R.  R.  Cas.  274;  QeUmer  v.  Lake  Shore 
iti  M.  8.  B.  Oo.  102  N.  Y.  668,  66  Am.  Rep. 
887. 

In  no  event  should  there  be  a  recovery  for 
over  $20  a  barrel  Even  if  the  circumstances 
proved  were  not  sufficient  to  excuse  the  de- 
fendant from  liability  altogether,  they  would 
seem  to  be  such  as  to  Justify  a  limit  of  the 
plaintiff's  recovery  to  the  stipulated  sum. 

Famham  v.  Camden  d  A,  B,  Co,  66  Pa.  68. 
See  also  BlkinM  v.  Empire  Tranep.  Co,  81* 
Pa.  816;  WeiUar  ▼.  Bmnsyhania  B.  Co.  184 
Pa.  810. 

If  the  indirect  and  ultimate  cause  of  the  loss 
of  the  whiskey  be  looked  to,  then  there  should 
be  no  recovery  at  all. 

Long  V.  Bsnneylvania  B,  G^.  14  L.  R  A. 
741, 147  Pa.  848. 

Meeare.  Thomas  D.  Finletter  and  Leon- 
ard Finletter  for  appellee. 

Willi ama, «/.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  sued  as  a  common  carrier 
for  its  failure  to  deliver  a  quaDtity  of  whis- 
kerjr  shipped  over  its  line  oi  road.    The  de- 
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fense  set  up  is  that  the  whiskey  was  lost  in 
the  Johnstown  fiood.  The  train  was  over- 
taken by  the  flood,  but  it  was  not  swept  away. 
After  the  avalanche  of  water  caused  by  toe 
breaking  of  the  South  Fork  dam  had  passed, 
the  tJiiin  was  left  upon  the  track,  and  the 
cars  were  uninjured.  The  track  above  and 
below  it  was  injured,  so  that  the  train  could 
not  resume  its  journey  at  once,  but  remained 
in  the  same  place  until  the  necessary  repairs 
were  made.  The  whiskey  claimed  for  in  this 
action  was  not  destroyed  by  a  fiood.  Part  of 
it  was  stolen  by  thieves  after  the  flood  sub- 
sided, and  the  rest  of  it  was  destroyed  bv  a 
volunteer  guard  of  citizens,  who  had  watched 
and  protected  the  train  during  the  night  fol- 
lowing the  flood  and  part  of  the  next  day, 
as  the  easiest  way  of  keeping  it  from  falling 
into  the  hands  of  the  same  dangerous  class 
of  men  who  had  gotten  a  taste  of  it  on  the 
previous  afternoon.  The  fiood  was  therefore 
not  the  cause  of  the  loss,  but  the  occasion  the 
opportunity  for  its  plunder  by  bad  men.  The 
thieves  came  in  the  wake  of  the  flood  to  pick 
up  and  appropriate  what  the  more  merciful 
waters  had  spared.  They  came  to  this  train, 
and  began  to  force  open  the  doors  of  some  of 
the  cars.  The  conductor,  and  part,  if  not  all, 
of  his  crew,  came  upon  the  ground  at  about 
the  same  time.  They  saw  an  ax  being  used 
to  open  one  or  more  of  the  cars,  but  they 
made  no  effort  to  defend  the  train  or  drive 
away  the  thieves.  They  did  not  so  much  as 
to  remonstrate  with  them,  or  order  them 
away,  but,  turning  their  backs,  they  sur- 
rendered the  train  and  its  freight  to  the  tender 
mercies  of  the  vagabonds  who  had  attacked 
it,  and  went  away  from  the  neighborhood. 
Private  citizens  came  soon  after,  drove  the 
thieves  out  of  and  awav  from  the  train,  and 
stood  guanl  over  it  all  night  and  until  the 
middle  of  the  next  day ;  but  the  trainmen 
seem  to  have  had  neither  part  nor  lot  in  the 
effort  to  save  the  property  of  their  employer. 
The  reason  was  given  by  one  of  them  while 
on  the  witness  stand  with  a  cool,  deliberate 
heartlessness  not  often  met  with  in  the  most 
hardened  criminals.  He  said  he  did  not  try 
to  help  the  citizens  save  the  cars  and  their 
contents  because  he  ''had  no  orders  to  do  so.  '^ 
He  stood  and  looked  on.  He  saw  the  peril 
of  his  employer's  property.  He  saw  citizens, 
with  no  personal  interest  involved,  trying  to 
save  it,  but  he  did  not  help,  because  he  "*  had 
no  orders. "  Whether  he  and  others  like  him 
were  cowards  shivering  with  fear  in  the  pres- 
ence  of  a  few  thieves,  whom  unarmed  citizens 
drove  away,  or  were  thieves  at  heart,  and  in 
full  sympathy  with  those  who  were  trying 
to  loot  the  cars  that  they  should  have  de- 
fended, is  a  matter  of  no  cons(;quence.  Id 
either  case  they  neglected  their  obvious  duty. 
The  railroad  company  was  represented  in  the 
carriage  and  safe-keeping  of  the  freight  on 
the  train  by  the  men  to  whom  the  train  had 
been  committed.  If  they  deserted  their  posts, 
and  left  the  goods  uncared  for,  and  they  were 
stolen  or  destroyed,  their  employer  must  suf- 
fer for  their  inefficiency.  Under  the  facts  of 
this  case  the  loss  sued  for  did  not  arise  from 
inevitable  accident  or  the  act  of  God.  It  did 
not  result  from  insurrection  or  the  public 
enemy.     It  was  not  the  work  of  a  mob.    It 
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was  due  in  part  to  plain  stealing,  done  in 
daylight,  in  the  presence  of  the  'trainmen, 
and  without  the  slightest  resistance  or  re- 
monstrance on  their  part.  For  the  rest,  it 
was  due  to  the  action  of  citizens  who,  after 
having  guarded  what  remained  for  nearly 
twenty-four  hours,  destroyed  it,  when  they 
could  no  longer  keep  up  their  watch  oyer  it, 
rather  than  see  it  consumed  by  the  human 
brutes  to  whom  it  had  been  abandoned  by  the 
trainmen. 

The  court  below  disposed  of  this  case  prop- 
erly, and  the  judgment  it  ajftttned 


Philip  REIDY 

Jennie  A.  SMALL,  AppL 

(154  Pa.  606.) 

The  irant  of  a  power  of  revocation  in  a 
deed  of  tmst  oreated  by  an  old  man  wbo  is  In 
fear  of  hereditary  jDtciDlty,  made  more  probable 
by  his  own  intemper-jite  habits.  Is  not  fatal  and 
needs  no  ezplanatioa,\rbere  the  income,  except 
meageroommlraions  to  the  trustee,  ia  reserved  to 
himself,  together  with  the  power  of  disposal  of 
the  property  by  wilL 

(MUeheO,  Jm  diasenM 
(Mays,  1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Philadelphia  County,  in  favor  of  plaintiff  in 
an  action  brought  to  set  aside  a  voluntary 
deed  of  trust.  Beoeraed, 
The  bill  filed  charges  in  substance: 
That  in  the  year  18B7,  the  plaintiff  was 
taken  by  his  daughter,  Jennie  A.  Small,  act- 
ing in  concert  with  her  husband,  to  a  convey- 
ancer's ofBce,  and  there  at  her  suggestion  and 
without  fully  compri  bending  what  he  was 
doing,  signed  a  deed  convevmg,  for  the  con- 
sideration of  one  dollar,  all  his  estate  real  and 
pei-sonal  in  Philadelphia,  including  realty  at 
No.  814,  No.  908  and  No.  906  Lombsrd  street, 
and  the  sum  of  $750  in  cash,  in  trust  to  his 
daughter,  Jennie  A.  Small.  That  the  de- 
fendants together  imposed  on  his  weak  mental 
and  phvsical  condition  and  induced  him  to 
sign  this  deed.  Thai  besides  the  property 
mentioned,  there  was  also  $3,200,  the  proceeds 
•of  the  sale  of  a  house  in  New  York  belonging 
to  the  plaintiff  and  sold  for  him  by  his 
•daughter,  for  which  money  she  had  never 
accounted,  claiming  to  have  tsken  a  mortgage 
from  her  husband  for  it.  That  certain  chattels 
belonging  to  the  plaintiff  were  taken  possession 
of  by  the  defendants  which  had  been  de- 
manded and  refused. 

The  master  found  the  following  facts: 
"Philip  Keidy,  the  plaintiff,  came  to  America 
in  1849,  and  worked  as  a  printer  for  a  number 
of  employers,  chiefly  Harper  &  Brothers,  wiih 
whom  he  stayed  some  fifteen  years  or  more. 
He  came  to  Philadelphia  in  1867  or  1868.  and 


was  employed  by  James  Elverson  for  fbout 
ten  years  as  foreman  of  the  press-room  of 
'Saturday  Night.'  His  family  consisted  of  a 
wife,  now  dead,  herneiceand  nephew. and  one 
daughter,  a  defendant  in  the  present  case,  wbo 
married  Dr.  Small,  the  other  defendant,  in 
1872.  His  wife  took  boarders  and  helped 
support  her  neioe  and  nephew,  buy  furniture 
and  dress  the  daughter,  whose  sewing-machine 
earnings  paid  for  some  household  expenses, 
and  also  contributed  chimney-piece  ornaments, 
pictures  and  a  piano.  About  1854,  the  plain- 
tiff bought  with  his  savings  a  property  in 
Forty-fourth  street.  New  York,  which  subse- 
quently was  sold  for  more  than  double  its  cost 
This,  together  with  other  properties  in  and 
near  Philadelphia,  at  various  times  acquired 
by  the  plaintiff's  money,  forms  his  estate.  For 
many  years  previous  to  1887,  which  was  the 
year  the  deed  of  trust  was  executed,  now 
sought  to  be  canceled,  he  had  been  content  to 
have  his  daughter,  the  defendant,  manage  aU 
his  affairs.  His  temperament  was  morbid, 
both  bv  inheritance  and  disease,  and  it  became 
a  relief  that  someener^tic  person  should  take 
the  burden  of  practical  matters  from  bis 
shoulders.  When  necessary,  he  gave  Mrs. 
Small  powers  of  attorney,  and  she  executed  all 
ssles,  mortgages,  and  purchases  of  his  proper- 
ty, and  even  at  times  bought  his  clothes  for 
him.  It  was  when  daughter  and  father  had 
long  stood  in  these  relations  to  each  other,  that 
on  the  12th  of  May,  1887,  he  made  her  his 
trustee  by  a  deed  that  contained  no  clause  of 
revoca!ion.'i  lie  notion  ot  such  a  deed  originated 
with  neither  father  nor  daughter.  Early  in  the 
year  1885,  during  one  of  the  fits  of  depression 
and  apprehension  to  which  the  plaintiff  has 
been  subject,  the  plaintiff  suggested  some  ar> 
rangement  should  be  made  by  his  daughter  by 
which  his  daughter  could  control  his  affairs, 
without  the  necessity  of  his  consent  to  each 
act.  What  the  plaintiff's  precise  fears  were, 
whether  of  extravagance,  or  insanity,  or  of 
being  waylaid  into  marriage,  or  whether  ho 
fear^  his  daughter  might  die  and  leave  him 
wiUiout  a  manager,  it  is  unnecessarv  to  deter- 
mine. It  is  clear  that  the  plaintiff  desired 
some  arrangement  that  should  save  him  from 
likely  or  unlikely  dangers.  Desirous  of  find- 
ing if  such  legal  arrangement  could  be  made, 
his  dsMghier  told  the  circumstances  to  the 
trust  oflQcer  of  the  Guarantee  Trust  Company, 
IMr.  Winship.  and  he  recommended  a  trust 
deed.  Mrs.  Small  returned  and  explained  to 
her  father  that  something  could  be  done,  and 
the  matter  then  rested  till  late  in  1886,  when 
Mr.  Keidv  and  his  daughter  were  in  a  law 
office  in  New  York,  and  he  suggested  to  her 
that  it  would  be  timely  to  complete  the  ar- 
rangement. Mr.  Ogden,  the  gentleman  in 
whose  office  they  were,  heard  thdr  views,  and 
he  also  recommended  a  deed  of  trust.  Early 
in  1887,  this  step  was  decided  upon  by  father 
and  daughter,  and  Mr.  Roland  Evans 'in  Phil- 
adelphia drew  a  deed  for  them  at  the  sugges- 
tion of  bis  cousin,  Mr.  O^den,  in  New  York, 
who  had  there  drawn  a  similar  deed  to  cover 
the  New  York  property.    It  was  Mrs.  Small 


N OCT.— The  question  of  mistake,  undue  Influence, 
etc.,  as  a  ground  of  relief  from  a  voluntary  trust 
Is  fully  discussed  in  a  note  to  Ewing  v.  Wilson 
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exclusively  who  conducted  all  the  talk  and 
correspondence,  and  it  was  to  her  Mr.  Evans 
wrote,  appointing  a  meeting.  Mrs.  Small  bad 
no  special  instructions  to  give,  except  provision 
for  a  trustee  to  succeed  in  place  of  her  death. 
This  was  the  expressed  wish  of  Mr.  Reidy, 
who,  beyond  that  expressed  nothing,  and  per- 
formed an  entirely  passive  role  throughout  the 
transaction,  going  where  his  daughter  took 
him,  assenting  to  all  things,  and,  when  the 
time  came,  signing  the  deeds  at  Mr.  Evans' 
•office,  where  his  daughter  had  brought  him 
from  the  hospital  he  was  then  living  in.  Mr. 
Evans  saw  the  plaintiff  twice,  once  when  the 
draft  of  the  deed  was  submitted  for  his  ap- 
proval, and  once  when  he  signed  it.  But  Mr. 
£vans'  dealings  were  entirely  with  Mrs.  Small 
and  not  with  Mr.  Beidy  whom  he  never  saw 
except  in  her  company;  and  tboujg^h  the  deed 
was  certainly  read  to  Mr.  Beidy,  its  legal  sig- 
nificance was  not  made  clear  to  him  and 
nothing  seems  to  have  been  said  by  anybody 
about  the  absence  of  the  clause  of  revocation. 

"Mr.  Reidy  became  dissatisfied  with  the  ad- 
ministration of  his  affairs.  He  found  bis  in- 
come insufficient  to  support  him,  and  finally 
desiring  to  control  his  property  again,  dis- 
covered that  he  could  not  do  so  under  the  deed, 
which  he  says  he  never  would  have  signed 
had  he  understood  it  would  be  irrevocable. 

"The  master  also  finds  that  whatever  habits 
of  intemperance  the  plaintiff  may  have  had 
before  18^  or  1881  he  succeeded  in  laying  by 
money  enough  to  acquire  proi)ertv  as  early  as 
1854;  and  since  1881,  the  defendant  herself 
admits  repeatedly  that  he  has  been  moderate. 
On  the  whole,  the  testimony  does  not  show 
sufficient  ground  for  bringing  his  case  under 
the  head  of  that  class  called  'spendthrift 
trusts.'" 

The  master  expressly  found  that  defendants 
were  not  guilty  of  fraud  or  conspiracy  that  the 
trust  was  active  and  not  passive;  that  the  testi- 
mony was  insufficient  to  show  that  plaintiff 
was  not  capable  of  taking  care  of  himself. 

'*  The  master  accepts  the  view  of  the  defend- 
ant's counsel,  where  he  says  that  there  are 
cases  of  this  sort  where  deeds  have  been  set 
aside  without  proof  of  fraud,  when  the  party 
was  not  properly  advised  as  to  the  nature  of 
his  act.    ms8ea*s  App.  75  Pa.  269. 

"On  examining  the  English  and  Pennsylvania 
cases  that  apply,  it  is  found  that  the  latest 
view  is  not  the  extreme  one  of  such  a  case  as 
Mauvtford  ▼.  Keen,  19  Week.  Rep.  768,  where 
it  might  seem  that  the  mere  absence  of  the 
clause  of  revocation  is  held  enough  ground  for 
setting  a  deed  aside.  The  words  of  Sir  W.  M. 
James,  L.  /.Jn  BaU  v.  Hall,  L.  R.  8  Oh.  App. 
480,  that  such  absence  '  is  a  circumstance  to  be 
taken  into  account,  and  is  of  more  or  less 
weight  according  to  the  circumstances  of  each 
case,'  express  the  rule  and  follow  L<?rd  Justice 
Turner  in  Toker  ▼.  Toker,  3  DeG.  J.  &  S.  487, 
who  also  says, '  questions  of  the  nature  of  that 
before  the  court  must  depend  on  the  evidence.' 
Another  part  of  the  rule  In  such  cases  can  be 
seen  in  PLlUps  v.  MuUings,  L.  R.  7  Cb.  App. 
Ii44,  where  Lord  Hatterly  says  that  any  one 
taking  an  advantage  under  a  voluntary  deed 
and  setting  it  up  against  the  donor,  '  must 
show  that  he  thoroughly  understood  what  he 
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was  doing,  or,  at  all  events,  was  protected  by 
independent  advice.' 

"  That  the  deed  gives  here  only  an  indirect 
advantage  to'  those  who  set  it  up  against  the 
grantor,  namely  the  advantage  of  pir venting 
him  from  usin^  his  capital  in  order  tbat  tbey 
may  Inherit  it,  is  not  a  sufficient  distinction  to 
render  it  unnecessary  for  him  to  have  been 
•  protected  by  independent  advice,'  when  he  was 
tying  up  his  property  irrevocably;  or,  in  the 
langfuage  of  Lord  Eldon  in  Hatch  v.  Hatch,  9 
Ves.  Jr.  297,  (quoted  by  the  supreme  court  of 
Pennsylvania  in  Greenfield^t  Estate,  14  Pa. 
at  page  507),  a  grantor  should  have  taken 
'  fair,  serious  and  well-informed  consideration ' 
before  assenting.  To  tbe  same  effect  are  Rvs- 
selVs  App,,  supra,  and  Solms  ▼.  Philadelphia 
Trust  00,,  16  W.  N.  G.  80.  where  the  court 
says  (page  88).  '  voluntary  settlement  is  irrev- 
ocable .  .  .  unless  it  can  be  shown  that  it 
was  obtained  by  fraud  or  imposition  or  exe- 
cuted under  a  misapprehension  of  fact  or  of 
its  lepal  effect.' " 

**The  master  is  of  the  opinion  that  Mr. 
Reidy's  signing  of  the  deeds  was  not  his  own 
act  in  the  required  legal  sense  of  tbe  word,  be- 
cause he  was  not '  protected  by  independent 
advice.'  and  was  not  made  to  understand  the 
legal  effect  of  the  instrument. 

*'  The  nearest  case  to  the  present  one  is  that 
of  MerediiJi  v.  Meredith,  C.  P.  No.  4.  M.  T. 
1886,  No.  885.  Here  the  plainiiff,  after  his 
twenty-first  birth-day,  executed  at  his  father's 
desire  a  deed  that  created  a  spendthrift  trust 
against  himself.  There  was  no  clause  of  revo- 
cation. There  was  no  fraud ,  duress,  etc.  The 
plaintiff  had  read  the  deed.  He  was  found 
not  to  be  a  spendthrift  This  case  was  not 
decided  on  the  ground  of  the  relation  of  au« 
thority  a  father  holds  over  his  son,  but  Vcause 
the  deed  had  no  clause  of  revocation  and  '  it  is 
necessary  to  show  that  its  absence  was  the  re- 
sult of  a  deliberate  purpose  on  the  part  of  the 
grantor.'    In  this  case  the  deed  was  canceled. 

"  In  the  present  case  the  circumstances  ab- 
solutely preclude  any  deliberate  purpose  in 
Mr.  Reidy  that  there  should  be  no  clause  of 
revocation.  A  cancellation  of  the  deed  must 
be  decreed  and  a  reconveyance  of  the  plaintiff's 
property  lo  him  ordered." 

A  decree  was  entered  as  recommended  and 
defendant  appealed. 

Messrs,  Edwin  F*  Schively  and  Qeorge 
Tucker  Bisphaniy  for  appellant: 

The  plaintiff's  bill  bases  his  case  on  charges 
of  fraud,  and  in  view  of  the  master's  finding 
of  fact  that  the  charges  were  untrue,  he  ought 
certainly  to  have  reported  a  decree  dismissing 
the  bill  under  the  well-settled  rule,  that  where 
a  bill  seeks  relief  on  the  ground  of  fraud,  tbe 
plaintiff  cannot  be  granted  relief  on  any  other 
ground,  if  the  testimony  fails  to  substantiate 
the  allegation  of  fraud. 

Dan.  Ch.  Pr.  p.  835;  MeOuire  v.  (/EUey,  S 
Jones  &  La  T.  224;  TilUnghast  v.  Ohamplin, 
4  R.  I.  173,  67  Am.  Dec.  510;  Wilde  v.  Oibson 

1  H.  L.  Cas.604;  Mount  Vernon  Bankr.  Stone, 

2  R.  I.  129,  57  Am.  Dec.  709;  Edwards  v. 
BrifjJitly,  44  Phila.  Legal  Int.  132. 

Tbe  master's  finding  upon  which  he  reports 
a  decree  annulling  tbe  trust  is  not  a  finding  in 
plaintiff's  favor  of  a  disputed  fact,  but  rather 
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a  ooDclusion,  or  opinion  of  the  master  deduced 
from  the  admitted  facts  of  the  case. 

Bee  MeGommy  v.  Beed,  152  Pa.  42. 

If  the  plaintiff  really  did  not  understand  the 
nature  of  the  deed,  it  was  because  he  neglected 
to  ask  an  explanation  of  its  terms,  and  it  is 
perfectly  well  settled  that  a  party  who  is  able 
to  read  and  reads  an  instrument  oyer  himself 
and  signs  it  without  asking  any  explanation, 
cannot  afterwards  set  up  that  he  did  not  un- 
derstand what  be  was  about. 

Thomas  v  Loose,  114  Pa.  45;  Re  Resler^e  JSs- 
tate,  18  L.  R.  A.  581, 148  Pa.  886. 

It  is  not  necessary  to  show  that  the  usual 
clauses  inserted  by  conveyancers  were  ex- 
plained, but  any  unusual  clauses  must  be 
Srought  to  the  grantor's  notice  and  explained. 

Phillips  v.  MuUings,  L.  R.  7  Oh.  App.  244. 

While  some  of  the  English  cases  at  one  time 
gave  color  to  the  doctrine  that  the  absence  of 
a  clause  of  revocation  unexplained  renders  the 
deed  void,  the  later  decisions  have  repudiated 
so  extreme  a  position  and  have  gone  back  to 
the  rule  laid  tlown  by  Lord  Justice  Turner,  in 
Toker  v.  Toker,  8  De  G.  J.  <&  8.  487,  viz.:  that 
the  absence  of  the  power  of  revocation  is  a  dr- 
cumstanoe  to  be  taken  into  account  and  has 
more  or  less  weight  according  to  other  circum- 
stances of  each  case. 

See  HaU  v.  HaU,  L.  B.  8  Cb.  App.  488: 
BusseUs  App.  75  Pa.  269;  PhiUips  v.  MtOUngs. 
nipra. 

The  deed  contains  the  express  stipulation 
that  the  income  should  continue  "an  inalien- 
able personal  provision  for  the  settlor,  and  it  is 
in  evidence  that  the  draft  of  the  deed  was  first 
submitted  to  the  settlor.  He  admits  having 
read  the  deed  over  and  he  had  had  ample  op- 
portunity to  make  every  inquiry  as  to  its  effect. 

The  reasons  for  executing  the  deed  have  not 
passed  away  as  they  had  in  Russell  §  App^t 
supra,  but  exist  as  strongly  as  ever. 

It  was  palpable  error  on  the  part  of  the 
learned  master  to  accept  the  uncorroborated 
statement  of  a  witness  as  recklessly  untruth- 
ful as  this  plaintiff,  for  the  purpose  of  over- 
throwing a  oeed  of  trust,  which  his  advanced 
years  and  incompetent  habits  made  a  most 
necessary  prudence. 

Merriman  v.  Munson,  184  Pa.  181;  8olms  v. 
Philadelphia  Trust  Co.  td  W.  N.  0.  80;  Ash- 
hursts  App.  Tt  Pa.  464;  ViUers  v.  Beaumont, 
1  Vera.  100. 

The  absence  of  a  power  of  revocation  is 
nothing  more  than  a  circumstance  to  be  taken 
into  account,  and  is  of  more  or  less  weight  ac- 
cording to  other  circumstances  of  the  case. 

Bispbam,  £q.  g^  67,  106;  EoblynY.  Hoblyn, 
L.  R.  41  Ch.  Div.  200. 

The  "spendthrift  trust,"  which  has  for  iU 
purpose  the  protection  of  the  property  for  the 
benefit  of  the  cestui  que  trust,  is  a  peculiarity 
of  our  Pennsylvania  law,  and  the  settled  policy 
of  this  court,  as  shown  by  its  decisions  from 
Fisher  v.  Taylor,  2  Rawle,  33,  to  Peoples  Sav. 
Bank  v.  Denig,  131  Pa.  241,  has  been  to  favor 
and  uphold  such  settlement 

QhormUy  v.  Bmith,  11  L.  R.  A.  565, 189  Pa. 
584. 

Mr.  Lewis  Stover,  for  appellee: 

Where  the  grantee  in  a  voluntary  deed 
stands  in  a  fiduciary  capacity  to  the  grantor, 
taking  a  considerable  interest  under  the  deed, 
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the  burden  of  proof  is  upon  him  to  ihow  that 
the  grantor  fully  understood  the  legal  effect  of 
the  deed  he  signed. 

RusselTs  App.  75  Pa.  269;  Riei^s  App.  105* 
Pa.  528;  Cuthhertson's  App.  97  Pa.  168. 

This  case  is  almost  precisely  similar  in  ita 
facts  to  RieHfs  App.,  supra,  where  Justice  Pax- 
ton  says:  "It  is  not  too  much  to  say  in  view 
of  this  that  the  idea  of  this  trust  deed  originated 
in  the  brain  of  the  appellant,  and  the  burdea> 
of  proof  is  upon  him." 

A  man  may  be  competent  to  make  a  deed  or 
will,  but  when  the  chief  beneficiary  draws  it 
for  him  be  must  show  that  the  grantor  under- 
stood it. 

Cuthbertson's  App.  supra. 

This  case  ought  to  Be  ruled  by  FrederieJI^r 
App.  52  Pa.  33d,  91  Am.  Dec.  159;  RicJ^sApp. 
supra;  Green  v.  Riek,  121  Pa.  180. 


J.,  delivered  the  opinion  of  tho* 
court: 

On  May  12,  1887,  Philip  Reidy,  the  plain- 
tiff, conveyed  to  his  daughter,  the  defendant^ 
in  trust,  all  his  real  and  personal  estate  in. 
Philadelphia,  consisting  of  three  lots  on- 
Lombard  street;  also  about  $750  in  cash. 
The  trust  was  that  the  trustee  should  manage 
the  property,  and  pay  over  to  the  grantor  or 
settlor  the  net  income  quarterly  during  hia 
natural  life.  He  reserved  the  power  of  tes- 
tamentary disposition  of  the  property.  Tho- 
only  possible  personal  benefit  to  the  trustee^ 
was  Uie  right  to  legal  commissions.  Tho- 
settlor  owned  some  valuable  real  estate  ii^ 
New  York  city,  for  which  he  at  the  samo- 
time  made  a  like  conveyance  to  his  trustee. 
There  was  no  right  of  ravocation  in  either 
deed.  The  trustee  accepted  the  trust,  and 
performed  its  duties  until  the  24th  of  May, 
1890,  when  the  plaintiff  filed  this  bill  against 
her  and  Dr.  Edward  P.  Small,  her  husband^ 
averring  (1)  that  the  trustee  had  taken  ad- 
vantage of  his  weak  physical  condition  at  the- 
date  of  the  deed,  and  fraudulently  Induced 
him  to  seal  and  deliver  it;  (2)  that  said 
Jennie  A.  Small  had,  while  he  was  prostrated 
with  sickness,  and  absent  in  Europe  for  hia 
health,  fraudulently  appropriated  to  her  owa 
use  the  purchase  money  of  real  estate  in  New 
York,  as  well  as  personal  property,  title  pa- 
pers, and  other  articles,  which,  on  demand, 
she  refused  to  surrender  to  him.  He  there- 
fore prayed  that  the  deed  be  canceled,  and 
that  ibe  be  ordere<f  to  restore  to  him  his  per- 
sonal effects.  The  defendants  denied  every 
averment  of  fraud  or  imposition,  admitted 
the  execution  of  the  deed,  alleged  that  tho- 
trust  was  a  proper  one,  and  that  the  deed 
creating  it  ought  not  to  be  canceled.  On  the 
issue  thus  framed,  Owen  Wister,  Esq.,  waa 
appointed  master.  From  the  testimony  he- 
finds  there  was  no  fraud  or  imposition  prac- 
ticed on  plaintiff  to  procure  the  deed;  that 
Dr.  Small,  except  that  he  was  the  husband 
of  Jennie  A.  Small,  had  nothing  whatever  to 
do  with  the  matter ;  that  plaintiS,  physically 
and  mentally,  v/as  able  to  take  care  of  hla 
person,  and  to  manage  his  own  estate;  that 
he  had  not  the  advice  of  independent  counsel 
when  he  executed  the  deed,  and  did  not  oom- 
prehend  sufficiently  the  scope  of  it  There- 
fore he  suggests  that  a  decree  be  made  for  th» 
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^SttDcellation  of  the  deed,  and  the  restoration 
to  plaintiff  of  all  the  property  which  passed 
by  it.  The  decree  suggested  by  the  master 
was  adopted  by  the  court,  and  from  that  de- 
•cree  this  appeal  is  taken. 

There  is  much  testimony,  but  few  facts,  in 
the  case.  Beidy,  the  plaintiff,  Is  a  native 
«f  England,  about  seven  three  years  of  age. 
Ue  came  to  this  country  in  1849.  Within 
two  or  three  years  afterwards  his  wife  came, 
«nd  soon  after  his  daughter,  Jennie,  then 
about  ten  years  old.  The  father  was  a 
printer,  and  worked  rather  steadily  at  his 
trade,  although  he  was  somewhat  addicted  to 
the  excessive  use  of  liquor.  Insanity  was 
hereditary  in  his  family,  no  less  than  four 
members  of  it  having  committed  suicide 
while  insane.  He  himself,  soon  after  his  ar- 
rival  in  this  country,  was  for  some  time  con- 
fined in  a  lunatic  asylum.  Afterwards  he 
was  an  inmate  of  University  and  Presbyterian 
Hospitals  in  Philadelphia  for  short  periods, 
b^^use  he  feared  insanity,  for  be  had  fre- 
4)uent  fits  of  mental  depression  bordering  on 
insanity.  In  1872  his  oaughter,  this  defend- 
4mt,  then  thirty -one  years  of  age,  was  married 
to  Dr.  Small,  a  reputable  physician,  and 
went  to  housekeeping  with  her  husband  in 
Philadelphia.  In  1875,  Mrs.  Reidy,  the  wife 
4md  mother,  died,  and  thereafter  at  intervals 
Reidy  made  his  home  with  his  daughter. 
He  was  a  skilled  workman,  had  always  earned 

f;ood  wages,  and,  except  as  to  moneypaid  for 
iquor,  was  saving  in  his  habits.  His  wife 
and  daughter  were  industrious,  thrifty,  and 
4imbitiou8.  The  result  of  their  joint  efforts 
was  the  accumulation  of  considerable  prop- 
erty, mainly  in  improved  real  estate  in  Phil- 
adelphia and  New  York,  all  of  which  was 
put  m  Reidy's  name.  Although  industrious 
and  saving,  be  was  in  no  sense  of  the  word 
41  business  man.  Ho  hated  details,  distrusted 
his  own  judgment  as  to  values,  and  was  al- 
ways afraid  of  being  cheated.  So  that,  as 
«oon  as  his  daughter  was  able  to  comprehend 
his  affairs,  she  was  intrusted  with  the  invest- 
ment of  his  money,  and  had,  by  his  express 
4kuthority  in  writing,  the  oversight  and  man- 
agement of  his  property.  He  was  not  at  all 
■a  dull  man,  for  by  reading  and  rather. acute 
•observation  he  had  become  well  informed ; 
but  the  affectionate  side  of  his  character 
was  scarcely  perceptible.  He  had  some 
«rude  notions  of  obligation  to  his  wife  and 
•daughter,  but  showed  vesy  little  tenderness 
towards  either,  and  not  the  semblance  of  self- 
-denial to  promote  their  comfort  and  welfare. 
He  was  a  bard,  selfish  man.  The  wife  and 
•daughter  tried  to  perform  faithfully  their 
<lutv  towards  the  husband  and  father,  as  they 
understood  it.  Their  great  anxiety  was  to 
get  on  in  the  world.  They  were  specially 
solicitous  that  he  should  not  squander  his 
liberal  earnings  for  drink,  and  constantly 
feared  that  he  would,  as  he  sometimes -did, 
•disgrace  them  by  drunkenness.  This  hus- 
band and  father,  it  will  be  seen,  was  not  a 
very  lovable  character,  and  he  got  in  the 
way  of  return  from  his  wife  and  daughter 
Just  about  all  he  was  entitled  to, — a  formal 
•observance  of  the  duty  which  they  thought 
they  owed  him  because  of  their  relation 
to  him.     They  were  not  designing,   as  he 
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thought,  but  slmpl^^  dutiful.  A  close  scru- 
tiny of  all  this  testimony  leaves  no  doubt  on 
our  minds  that  what  we  have  so  briefly  nar- 
rated is  a  correct  statement  of  the  attitude  of 
these  parties  towards  each  other  for  the  years 
immediately  preceding  the  wife's  death  and 
the  date  of  the  deed  in  1887.  This  deed  con- 
ferred  no  beneflt  on  the  daughter.  She  did 
not  expect,  nor  did  the  father  Intend,  any. 
The  question,  then,  is,  What  was  the  motive 
for  the  conveyance?  So  far  as  the  evidence 
shows,  Reidy,  after  his  wife's  death,  except 
this  daughter,  bad  none  but  remote  kindred, 
for  whom  he  felt  no  sort  of  attachment.  He 
had  a  few  convivial  friends,  such  as  a  man 
of  his  tastes  and  habits  would  have,  but  he 
does  not  seem  to  have  cared  specially  for  any 
of  them.  The  one  living  being  who  stood 
somewhat  close  to  him  was  this  daughter. 
He  had  very  little  affection  for  her,  but  he 
had  quite  a  high  regard  for  her  as  a  business 
woman,  and  had  implicit  confidence  in  her 
judgment  and  tact  in  the  management  of  his 
property.  Until  nearly  four  years  after  the 
date  of  this  deed  she  seems  to  have  been  the 
only  person  he  did  not  suspect  of  a  desire  to 
cheat  him.  For  years  before,  all  his  busi- 
ness was  intrusted  to  her.  It  is  not  only 
probable,  but  there  is  no  reasonable  doubt, 
that  in  1887,  as  matters  then  stood,  whether 
he  died  testate  or  intestate,  his  property 
would  go  to  her.  Both  from  his  test! men v 
and  hers  they  so  understood  and  expectea 
But  he  had  never  been  in  good  health,  was 
a  chronic  dyspeptic,  and  at  times,  after  an 
immoderate  indulgence  in  drink,  his  nervous 
system  was  greatl  y  d isordered.  The  tendency 
to.  insanity,  which  he  had  inherited,  was 
then  preceptibly  aggravated.  He  had  dis- 
tressing forebodings,  and  thought  total  in- 
sanitv  impending;  distrusted  himself,  and 
was  filled  with  suspicion  of  all  around  him ; 
thought  somebody  would  rob  him,  or  influ- 
ence him  to  make  over  his  property.  These 
fears  were  not  wholly  groundless,  for,  be- 
sides his  fear  of  insanity,  he  was  conscious 
of  his  love  of  drink,  and  that  this  at  times 
impelled  him  to  foolish  ads  with  reference 
to  his  property.  He  abhorred  poverty,  and 
had  a  pride  in  the  ownership  of  property 
which  crops  out  all  through  his  life.  It  fs 
not  strange,  then,  he  was  afraid  that  in  some 
weak  moment  he  might  denude  himself  of 
his  possessions.  He  determined  to  effectual  1  y 
prevent. this  by  executing  some  paper  or 
writine  that  would  render  it  impossible. 
This  idea  was  not  suggested  by  the  daughter ; 
it  was  the  consciousness  of  his  own  physical 
and  mental  infirmities,  and  the  presence  of 
his  own  fears,  that  prompted  it.  He  and  the 
daughter  consulted  on  the  matter,  and  she 
concurred  with  him  in  the  opinion  that  some- 
thing ou^ht  to  be  done.  Mr.  Winship  was 
consulted,  and  he,  in  view  of  the  purpose  to 
be  accomplished,  suggested  the  deed  oi  trust. 
It  does  not  matter  whether  Reidy  saw  Mr. 
Winship ;  if  the  daughter  alone  saw  him,  it 
was  at  her  father's  instance,  and  for  his  pur- 
pose, not  hers.  They  had  interviews  then 
with  three  reputable  lawyers,  and  the  trust 
deeds  were  drawn  and  executed,  always  with 
the  object  originally  suggested  by  him, — the 
putting  of  his  property  in  such  a  legal  shape 
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as  would  protect  it  from  the  cupidity  of 
others  and  his  own  insane  or  foolish  disposi- 
tion of  it.  This  act  of  his  was  wholly  vol- 
untary on  his  part,  was  strongly  desired  by 
him,  and  fully  understood.  I^ot  was  any 
advantage  taken  of  him  in  drawing  the  deed. 
It  accomplished  nothing  except  the  end  so 
earnestly  sought  after  bv  himself.  It  reserves 
the  entire  income  of  all  the  property  to  him- 
self, to  be  paid  to  him  quarterly.  He  retains 
the  power  of  appointment  by  will  as  to  the 
corpus  of  the  estate.  Nor  a  single  benefit, 
except  a  meager  commission,  passes  to  the 
trustee.  The  supervision  of  her  management 
of  the  trust  always  rests  with  the  proper 
court.  She  is  answerable  for  neglect  or  in- 
competency. If  she  wastes  or  mismanages 
the  estate  she  can  be*  removed,  or  proper  se- 
curity can  be  exacted. 

Every  material  fact  averred  in  plaintiff's 
bill  is  found  against  him  by  the  master.  He 
finds  as  a  fact:  (1)  Plaintiff  desired  some 
arrangement  that  should  save  him  from  likely 
or  unlikely  dangers ;  (2)  there  is  no  evidence 
of  fraud ;  (3)  none  of  conspiracy ;  (4)  the 
trust  is  an  active  one.  But  he  suggests  that 
tlie  deed  be  set  aside,  because  there  is  no 
clause  of  revocation,  and  because  Reidy  did 
not  understand  the  effect  of  such  an  omis- 
sion. True,  there  is  no  clause  of  revocation, 
nor  was  the  absence  of  it  explained,  because 
it  was  the  clearly  defined  purpose  of  Reidy 
to  execute  an  irrevocable  trust.  It  was  not 
technically  a  spendthrift  trust,  for  the  settlor 
was  in  no  danger  of  squandering  his  estate 
by  the  common  spendthrift  habits.  We  can 
well  understand  why  a  clause  of  revocations 
should  be  put  in  the  ordinary  spendthrift 
and  drunkard  deed  of  trust.  Reformation 
may  wholly  do  away  with  the  necessity  for 
the  trust,  in  which  case  the  right  of  the  set- 
tlor to  the  full  enjoyment  of  his  property 
would  be  unquestioned.  But  a  trust  created 
bv  an  old  man  in  a  lucid  interval,  In  terror 
01  impending  hereditary  insanity,  all  the 
more  probable  because  of  vicious  personal 
habits,  from  its  very  purpose  should  be  ir- 


revocable. A  power  of  revocation  would  de- 
feat the  object  of  the  trust  Such  a  settlor 
would  periodically  create  and  periodically 
revoke  the  trust,  and  the  revocation  would 
in  all  probability  be  for  the  accomplishment 
of  the  act  which,  in  his  wiser  mood,  he 
sought  to  guard  against  by  the  deed.  Th& 
true  rule,  as  correctly  stated  by  the  master^ 
is  laid  down  in  Tolir  v.  Taker,  3  DeG.  J. 
&  S.  487 :  "  The  absence  of  a  power  of  rev- 
ocation is  a  circumstance  to  be  taken  into 
account,  and  is  of  more  or  less  weight,  ac- 
cording to  the  other  circumstances  in  the 
case. "  Where  the  deed  confers  a  gratuity  on 
the  grantee,  (GwkeY,  Lamotte,  15  Beav.  234,) 
or  a  large  benefit  accrues  to  the  trustee, 
(WoUaston  v.  Tribe,  L.  R.  9  Eq.  44,)  or  it 
appears  that  no  provision  was  made  for  a 
serious  contingency,  such  as  the  survivorship 
of  the  settlor,  as  in  RusseWiApp,^  75  Pa.  269, 
or  where  a  revocable  deed  would  have  an- 
swered the  purpose  of  the  trust  as  well  as  an 
irrevocable  one ;  {HaU  v.  HaU^  L.  R.  14  Eq. 
865,)  the  absence  of  a  power  of  revocation 
becomes  important.  But  the  want  of  such  a 
power  in  this  deed,  under  the  circumstances 
we  have  stated,  needs  no  explanation.  An 
explanation  would  have  been  necessary  if 
one  had  been  inserted,  for  the  obvious  sug- 
gestion then,  in  view  of  the  purpose,  would 
have  been,  why  execute  the  trust  at  all? 
With  such  power  it  is  no  protection  against 
the  very  act  to  be  guarded  against.  We 
think  the  execution  of  this  de^,  under  all 
the  circumstances,  was  a  wise  act  on  part  of 
plaintiff:  Both  he  and  his  trustee  have  ac- 
cess to  the  court,  ^bo  will  see  to  it  that  the 
trust  is  faithfully  executed.  There  is  no 
reason  shown  why  it  should  be  revoked, 
while  there  are  many  why  it  should  be  sus- 
tained. 

Therefore  the  decree  oj  the  eourt  below  U  re^ 
wrsed,  and  plaintiff* e  bill  is  dismissed,  costa  to 
be  paid  out  of  trust  estate  by  Jennie  A* 
Small,  trustee. 

Mitchellt «/.,  alBsenta^ 
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1.   The  iirovlsion  of  Rev.  Laws*  •  1806* 
for  trial  of  actiona  of  account  and  of 


book  acoonnt  hy  aodltoni»  when  pending 
in  the  county  court,  applies  to  an  action  ap- 
pealed to  tbat  court  from  a  Justice^s  court» 
although  section  1067  allows  a  jury  trial  in  the 
latter  court. 

2.  The  proyision  of  the  United  Statea 
CJonstitotion  for  a  jury  trial  in  suits  at  oom- 
moQ  law  does  not  apply  to  state  courts. 


Note.— Several  cases  of  irreat  value  reported  in 
recent  volumes  of  this  series  have  elaborated  the 
law  of  trial  by  Jury  at  much  lengrth  and  with  a 
wealth  of  learainfir.  They  may  well  be  considered 
In  connectiOD  with  the  above  case  on  the  question 
of  the  scope  and  limitations  of  the  constitutional 
provision  as  to  trial  by  Jury.  See  State  v.  Saun- 
ders (N.  H.)  18  L.  R.  A.  646 ;  State  v.  Brown  (Minn.) 
16  L.  R.  A.  691,  also  Grand  Bapids  &  L  B.  Ck).  v. 
Sparrow,  1  L.  R.  A.  480,  and  fiot«,  96  Eed.  Rep.  210: 
Anderson  v.  O^Donnell,  1  L.  B.  A.  682,  and  note,  28 
fi.a86&. 

90L.R.A. 


As  to  trial  by  Jury  on  questions  of  damacres  in 
equity  cases*  see  Lynch  v.  Metropolitan  Eiev.  & 
Oo.  15  L.  B.  A.  287,  and  note,  120  N.  Y.  274. 

As  to  Jury  trial  on  appeal  as  satisf  ylnsr  the  con- 
stitutional right,  see  Miller  v.  Oom^  15  L.  B.  A.  441^ 
88  Va.  618. 

As  to  Jury  tilal  on  aBsessment  of  damages  In  caae 
of  default,  see  Dean  v.  Willamette  Bridge  Co.  (Or.> 
15  L.  B.  A.  614,  and  Tiote. 
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8*  Tlie  inunemorial  praetloe  of  tryliifl^ 
aetioiui  of  book  aoeonnt  withoot  a  jury 

inrevents  the  application  to  such  suits  of  Oonst., 
utk  18,  ohap.  1,  proTidinff  for  a  jury  trial  when 
I  an  Issue  of  fact  proper  for  the  cognizanoe  of  the 
jury  is  Joined  in  a  court  of  law* 

(April  la,  1803.) 

EXCEPTIONS  by  plalntiflf  to  a  ruling  of 
the  BenDington  Ooooty  Court  to  the  effect 
that  defendant  was  entitled  to  a  trial  by  jury 
in  an  action  of  book  account  appealed  from  a 
Justice  of  the  peace.     Ekceepttont  sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Darling,  for  plaintiff : 

In  original  actions  in  county  court,  the  de- 
fendant is  not  entitled  to  a  trial  by  jury  unless 
he  first  pleads  in  defense  a  plea  which,  being 
true,  makes  him  not  liable  to  account. 

Rev.  Laws,  §  1204. 

An  action  brought  before  a  justice  comes 
into  the  county  court  de  now, 

Bundy  v.  Bruce,  61  Vt.  619;  Fletcher  r. 
mair,  20  Yt,  124. 

And  is  there  proceeded  with  in  the  same 
manner  as  if  it  had  been  originally  brought  in 
the  county  court. 

Ghadvdck  v.  Ditdl,  12  Vt.  499;  Proctor  r. 
Wiley,  68  Vt  406;  Martin  ▼.  Fairbanks,  7 
Vt.  97. 

Plimpton  y.  Somerset  expressly  states  that 
the  action  of  account  and  book  account  cannot 
be  tried  by  Jury. 

See  also  notes  at  end  of  Plimpton  v.  Somerset, 
88  Vt.  288  (ann.  ed.);  Jones  v.  Spear,  21  Vt. 
426;  Huntington  v.  Bishop,  6  Vt.  186. 

Messrs.  Sheldon  A  "Chishmaiiy  for  de* 
fendant : 

The  method  of  procedure  pointed  out  in 
chapter  67  of  the  Revised  Laws  relating  to 
actions  of  account  and  book  account  applies 
only  to  actions  originally  brought  to  the  county 
court.  The  statute  provides  that  actions  of 
this  sort  commenced  m  Justices'  court  may  be 
tried  by  Jury. 

Rev.  Laws,  g  1057. 

The  action  of  account  was  of  very  ancient 
origin  at  common  law,  but  became  practically 
obsolete  long  before  the  adoption  of  the  com- 
mon law  in  this  state,  and  was  so  regarded  by 
the  legislature,  and  was  revived  in  this  state 
to  a  certain  extent  by  the  enactment  of  chapter 
67  of  the  Revised  Laws. 

Stephens,  N.  P.  p.  1. 

At  common  law,  issues  of  law  or  of  fact 
arising  before  the  auditors  were  ceriifled  by 
them  to  the  court  for  trial  and  determination 
by  the  court,  or  by  a  Jury,  and  as  the  action 
of  account  passed  into  disuse  at  common  law 
the  matters  therein  previously  tried  and  deter- 
mined, if  of  a  complicated  nature,  became  the 
subject  of  equity  cognizance  or  were  tried  and 
determined  in  the  action  of  assumpsit. 

Ibid. 

The  difficulty  of  investigating  a  disputed  ac- 
count before  a  Jury  constituted  no  legal  objec- 
tion to  an  action  of  assumpsit. 

1  Chiity,  PI.  pp.  102.  868. 

Id  many  instances  covenant,  debt,  and  as- 
sumpsit are  concurrent  remedies  with  account. 

1  Swift,  Dig.  p.  582. 

The  action  of  book  account  did  not  exist  at 
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common  law,  but  had  its  origin  in  the  state  c( 
Connecticut. 

Ibid, 

The  action  of  book  account  in  all  cases 
where  it  will  lie,  is  a  concurrent  remedy  with 
assumpsit. 

Id.  p.  588;  WilJcins  v.  Stei>ens,  8  Vt.  214; 
OasseU  v.  Andover,  21  Vt.  852. 

The  question  to  be  determined  is  whether 
the  plaintiff  can  avail  himself  of  the  provisions 
of  chapter  67  of  the  Revised  Laws,  to  deprive 
the  defendant,  against  his  objection,  of  bis 
constitutional  rieht  to  a  trial  by  Jury,  by  sim- 
ply electing  to  bring  his  action  in  form  in 
book  account  instead  of  assumpsit.  If  so,  all 
men  are  not  born  equally  free  and  independ- 
ent in  acquiring,  possessing,  and  protecting 
property,  as  declared  in  article  1  of  the  Bill  of 
Rights.  If  so,  every  person  cannot  obtnin 
right  and  Justice  freely  and  without  any  denial, 
as  declared  in  the  4th  article  of  the  Bill  of 
Rights,  and  every  citizen  is  not  equal  before 
the  law  with  every  other  citizen. 

Altboueh  the  statute,  to  a  limited  extent, 
permito  the  trial  of  items  belonging  to  the 
action  of  account  to  be  tried  in  the  action  of 
book  account,  yet  the  converse  is  not  true,  and 
the  court  does  not  permit  items  properly  be- 
longing to  the  action  of  book  account  to  be 
tried  in  the  action  of  account. 

Oilley  V.  Tenny,  31  Vt.  401. 

The  actions  of  account  and  book  account 
are  not  synonymous  or  concurrent  remedies, 
and  counts  in  both  forms  cannot  be  joined  in 
the  same  action. 

May  V.  Williams,  8  Vt  289;  Mathews  v. 
Tower,  89  Vt.  438. 

The  Seventh  Amendment  of  the  Constitu- 
tion of  the  United  States,  which  declnred  that 
"in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the 
right  of  tnal  by  jury  shall  be  preserved,"  may, 
in  a  just  sense,  be  construed  to  embrace  all 
suits  which  are  not  of  equity  or  admiralty 
jurisdiction,  whatever  peculiar  form  they  may 
assume  to  settle  legal  rights. 

Parsons  v.  Bedford,  ^  U.  8.  8  Pet.  447,  7  L. 
ed.  737. 

The  preliminary  Judgment  to  account  in  the 
action  of  book  account  is  mere  matter  of  form, 
and  the  appointment  of  an  auditor  amounts 
only  to  an  ordinary  order  of  reference  when 
entered  by  consent  of  the  parties,  and  final 
Judgment  in  chief  may  nevertheless  be  ren- 
dered for  the  defendant. 

Smith  V.  Bradley,  89  Vt.  869;  Read  v.  Bar- 
low, 1  Aik.  (Vt.)  145;  Mathews  v.  Tower,  39 
Vt.  488. 

But  if  the  preliminary  Judgment  to  account 
and  appointment  of  an  auditor  is  compulsory 
and  is  made  in  face  of  the  objection  of  the  de- 
fendant, and  in  face  of  the  defendant's  demand 
for  a  trial  by  Jury,  then  the  Judgment  to  ac- 
count and  appointment  of  an  auditor  becomes 
a  compulsoiy  reference  within  the  letter  and 
spirit  of  the  compulsory  reference  act,  so- 
called.  Act  No.  6,  of  1856,  without  its  saving 
clause,  *' Unless  either  of  the  parties  shall  at  the 
time  at  which  the  report  is  made,  elect  to  try 
the  case  before  a  jury."  The  legislature  not 
only  repealed  this  Act  No.  6,  of  1856,  at  its 
very  next  session,  but  the  court  has  denounced 
the  act  even  with  its  saving  clause. 
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Seventh  Amend.  TJ.  S.  OodsI.  BUI  of  Righto, 
Vt.  chap.  1,  art.  12,  chap.  11,  §  81;  Vt 
Const.  1777,  chap.  1.  art.  18;  Vt.  Const.  1786, 
chap.  1,  art.  14;  Plimpton  v.  Somerset,  88  Vt 
283;  State  v.  Peterwn,  41  Vt.  608;  Copp  ▼. 
Henniker,  5C  N.  H.  179,  20  Am.  Rep.  194; 
Francis  ▼.  Baker,  11  R  I.  103,  28  Am.  Rep. 
424;  St,  Paul  df  S,  G,  R,  Co.  v.  Gardner,  19 
Minn.  182,  18  Am.  Rep.  884;  Hunt  v.  Liican, 
99  Mass.  410;  Com.  v.  AnthM,  5  Qray,  222; 
Jones  7.  Bobbins,  8  Gray,  840. 

Thompson,  J,,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  book  account,  com- 
menced before  a  justice's  court,  and  which 
came  t-o  the  county  court  by  appeal.  In  the 
county  court  the  plaintiff  moved  that  judg- 
ment be  rendered  for  the  defendant  to  account. 
No  pleadings  were  filed  by  the  defendant, 
but  he  objected  to  the  granting  of  the  motion, 
on  the  ground  that,  as  a  matter  of  law,  he 
was  entitled  to  a  jury  trial  on  the  merits  of 
the  case.  Tlie  defendant's  objection  was  sus • 
tained,  and  the  motion  denied  pro  forma,  to 
which  the  plaintiff  excepted,  and  the  case 
was  passed  to  this  court  oef ore  final  judg- 
ment, as  provided  bv  the  statute.  The  only 
question  presented  for  decision  is  whether, 
in  an  action  of  book  account,  the  defendant 
is  entitled  to  a  trial  by  jury  on  the  merits  of 
the  case,  if  he  demands  it  before  judgment 
to  account  is  entered. 

The  defendant's  first  contention  is  that,  as 
Rev.  Laws,  §  1057,  gives  a  jury  trial  in  a  case 
of  this  kind  in  the  justice^B  court,  that  right 
comes  with  the  case  to  the  county  court,  and 
that  by  virtue  of  that  section  of  Rev.  Laws, 
he  is  entitled  to  a  jury  trial  in  the  county 
court,  and  that  Rev.  Laws.  chap.  67,  pre- 
scribing the  procedure  for  the  trial  of  actions 
of  account  and  of  book  account,  applies  only 
to  such  actions  when  brought  originally  to 
the  county  court.  This  contention  is  un- 
sound. It  is  well  settled  that  the  appeal 
vacates  the  justice's  judgment,  and  brings 
the  case,  entire  and  de  novo,  before  the  county 
court,  there  to  be  proceeded  with  in  the  same 
manner  as  if  it  had  been  originally  returnable 
to  that  court.  Martin  v.  Fairbanks,  7  Vt.  97 ; 
Fleicfier  v.  Blair,  20  Vt.  124;  QhMmck  v. 
JXvol,  12  Vt.  499 ;  Proctor  v.  Wiley,  58  Vt. 
406 ;  Bundy  v.  Bniee,  61  Vt.  619.  Rev.  Laws, 
§  120G,  provides  for  the  trial  of  actions  of 
account  and  of  book  account  by  auditors, 
when  pending  in  the  county  court. 

The  defendant  also  contends  that  article  7 
of  the  Amendments  to  the  Constitution  of  the 
United  States  gives  him  a  right  to  a  trial  by 
j ury  in  Uie  case  at  bar.  That  article  provides 
that  ''in  suits  at  common  law,  where  the 
value  of  the  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be 
preserved. "  We  might  dispose  of  this  claim 
on  the  ground  that  the  record  does  not  dis- 
close that  the  value  in  controversy  in  this 
suit  exceeds  $20,  and  therefore  no  question 
is  raised  under  the  provisions  of  that  article, 
were  it  applicable  to  proceedings  in  a  state 
court.  But  it  has  been  many  times  decided 
that  this  article  relates  only  to  trials  in  the 
courts  of  the  United  States.  In  Walker  v. 
Saucinet,  92  U.  8.  90,  28  L.  ed.  678,  Waite, 
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Ch,  i7.,  says:  "The  states,  to  far  as  this 
amendment  is  concerned,  are  left  to  regulate 
trials  in  their  own  courts  in  their  own  way. 
A  trial  by  jury  in  suits  at  common  law  pend* 
in  AT  in  the  state  courts  ^s  not,  therefore,  a 
privilege  or  immunity  of  national  citizen- 
ship, which  the  states  are  forbidden  by  the 
fourteenth  amendment  to  abridge.  A  state 
cannot  deprive  a  person  of  his  property  with- 
out due  process  of  law,  but  this  does  not  nec- 
essarily imply  that  all  trials  in  the  state 
courts  affecting  the  property  of  persons  must 
be  by  jury.  This  requirement  of  the  consti- 
tution is  met  if  the  trial  is  had  according  to 
the  settled  course  of  judicial  proceedings. 
Den  V.  Hoboken  Land  d  Imp.  Co.  59  U.  S. 
18  How.  280,  15  L.  ed.  876.  Due  process  of 
law  is  process  due  according  to  the  law  of 
the  lana.  This  process,  in  the  states,  is  reg- 
ulated by  the  law  of  the  state. '^  Edwards  v. 
Elliott,  fy  U.  8.  21  Wall.  532,  22  L.  ed.  487; 
Pearson  v.  TewdaU,  95  U.  8.  294,  24  L.  ed. 
486 ;  Cooley,  Const.  Lim.  4th  ed.  25 ;  Prof - 
fatt.  Jury  Trials,  p.  128,  §  88. 

The  defendant  also  insists  that  he  is  en- 
titled to  a  jur^r  trial  on  the  merits  of  this  ac- 
tion, onder  article  12,  chap.  1,  of  the  Consti- 
tution of  Vermont,  whicn  provides  "that, 
when  any  issue  in  fact  proper  for  the  cogni- 
zance of  a  jury  is  joined  in  a  court  of  law, 
the  parties  have  a  right  to  trial  by  jury, 
which  ought  to  be  held  sacred. "  To  the  same 
effect  are  the  provisions  of  section  61,  chap. 
2,  of  the  Constitution  of  Vermont.  What  is 
the  right  guaranteed  by  these  provisions  of 
our  constitution?  Speaking  of  the  right  of 
trial  by  jury  as  preserved  in  the  state  consti- 
tution, Cooley  say^:  "The  constitutional 
provisions  do  not  extend  the  right ;  they  only 
secure  it  in  cases  in  which  it  whs  a  matter 
of  riffht  before,"  Cooley,  Const.  Lim.  6th 
ed.  504.  Prof.  Pomeroy  says:  "It  is  the 
right  of  trial  by  jury  which  exists  and  U 

g reserved,  and  what  that  right  is  is  a  purely 
istorical  question, — a  fact  to  be  ascertained 
like  any  other  social,  legal,  or  political  fact. 
As  a  constitution  speaks  from  the  time  of  its 
adoption,  the  fact  of  the  right  to  jury  trial, 
which  is  ascertained  to  have  existed  at  that 
time,  must  necessarily  determine  the  meaning 
of  the  clause  which  recognizes  and  preserves 
that  right.  The  courts  seem  with  great  una- 
nimity to  have  accepted  this  general  prin- 
ciple of  construction,  and  not  to  have  rested 
their  decisions  upon  the  special  language  of 
the  clause  under  consideration."  yote  to 
Sedgw.  Stat.  &  Const.  L.  Pom.  2d  ed.  487 ; 
Proffatt.  Jury  Trials,  p.  124,  §  84 ;  n^Oe  to 
Flint  River  S.  B.  Co.  v.  Roberts  (Pla.)  48 
Am.  Dec.  186. 

Article  18,  chap.  1,  of  the  Constitution  of 
Vermont,  adopted  in  1777,  was  in  these 
words:  "That  in  controversies  respecting 
property,  and  in  suits  between  man  and  man, 
the  parties  have  a  right  to  a  trial  by  jnrv, 
which  ought  to  be  held  sacred."  It  will  be 
observed  that  the  lang^aee  there  used  is  veiy 
broad,  and  somewhat  indefinite.  Article  14, 
chap.  1,  of  the  Constitution  of  1786,  which 
provided  for  trial  by  jury,  was  substantially 
the  same  as  article  12,  cliap.  1,  of  the  Consti- 
tution adopted  in  1798.  The  present  form  of 
expression  in  article  12,  chap.  1,  of  our  Con- 
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rstitution  Is  that  adopted  in  1798.  The  change  1 
-of  expression  from  that  used  in  the  Constitu- 
tion of  1777  "vras  intended  to  define  and  re- 
strict the  loose  and  general  language  of  that 
constitution,  and  to  prevent  its  heing  miscon- 
strued, so  as  to  make  jury  trials  of  universal 
application.  Plimpton  v.  Somerset,  88  Yt. 
283. 

It  thus  becomes  necessary  to  inouire 
whether,  at  the  tim^  of  the  adoption  oi  the 
Constitution  of  1786  or  of  1793,  the  action  of 
book  account  was  in  use  in  this  state,  and, 
if  so,  whether  at  that  time  a  party  to  such 
action  was  entitled  to  a  trial  by  jury  on  its 
merits.  When  or  where  this  form  of  action 
-originated  is  somewhat  uncertain.  It  is  sup- 
po^d  that  it,  or  a  substitute  for  it,  was 
brought  to  New  England  from  Holland,  by 
a  dissenting  English  minister,  not  long  after 
the  arrival  of  the  Pil)2jims.  It  is  said  to  have 
-existed  in  all  the  New  England  states,  except 
perhaps  Rhode  Island.  McLaughlin  v.  Hill, 
'^  Yt.  20.  It  is  evident  that  it  was  in  use  in 
this  state  as  early  as  1783,  and  probably  lonff 
before  that  date.  Amone  the  laws  enacted 
at  the  session  of  the  legislature  held  at  Man- 
chester, Yt.,  in  October,  1782,  we  find  an  act 
-entitled,  "An  Act  Relating  to  Auditors  and 
Actions  of  Account. "  This  act  provided  for 
the  trial  of  actions  of  account  by  auditors  to 
be  appointed  by  the  court,  after  ludgment 
to  account  had  been  rendered ;  and  it  then 
further  provided  ''that  in  all  actions  brought 
on  booK  account-s,  depending  before  anv 
county  or  supreme  court,  the  like  method^ 
should  be  taken  in  appointing  auditors  to 
adjust  the  accounts  between  the  parties  as 
was  provided  in  actions  of  account.  Slade*s 
State  Papers,  456.  A  long- established  con- 
-stmction  of  a  statute  or  a  'constitution,  as  a 

feneral  rule,  la  entitled  to  the  force  of  a  ju- 
icial  determination.  Boyden  v.  BrookUne, 
8  Yt.  284.  In  Plimpton  v.  Somertet,  88  Yt. 
29l«  after  enumerating  some  of  the  cases  in 
which  a  jury  trial  cannot  be  had,  Aldis,  J. , 
saya:  *'In  all  these  and  other  similar  cases 
which  might  be  noted  the  immemorial  prac- 
tice of  proceeding  to  trial  without  a  jury, 
in  the  common-law  courts  of  England  and 
this  country,  has  been  held  conclusive  to 
-show  that  they  are  not,  within  the  terms  of 
the  constitution,  'proper  for  the  cognizance 
•of  a  jury, '  and  were  not  intended  to  be  there- 
in included."  This  Act  of  October,  1782, 
was  enacted  four  years  before  the  adoption 
-of  the  Constitution  of  1786,  and  eleven  years 
before  the  adoption  of  tiiat  of  1793,  and  at  a 
time  when  the  country  was  still  in  the  throes 
•of  the  Revolutionary  "War.  At  no  other  pe- 
riod of  our  history  were  the  people  ever  more 
jealous  and  careful  in  asserting  and  main- 
taining their  right  to  a  jury  trial,  as  they 
understood  it  then  existed,  than  they  were  at 
that  time.  In  view  of  this  fact,  and  the 
•other  circumstances  connected  with  the  de- 
velopment of  the  jurisprudence  of  this  state, 
we  are  irresistibly  led  to  the  conclusion  that 
as  early  as  1782  it  was  settled  and  generally 
underst(K)d  that  in  an  action  of  book  account 
the  parties  were  not  entitled  to  a  trial  bv 
jury  on  the  merits  of  the  case,  and  that  such 
^vas  the  law  and  the  practice  at  the  time  of 
the  adoption  of  the  Constitution  of  1786  and 


that  of  1793.  The  whole  course  of  legislative 
enactment,  and  of  judicial  proceedings  from 
that  day  to  this,  clearly  indicate  tnat  the 
people,  the  bench,  and  the  bar  have  always 
understood  that  such  was  the  law  at  the  time 
of  the  adoption  of  the  constitution,  and  that 
they  have  construed  the  constitution,  for  that 
reason,  as  not  conferring  the  right  of  trial  by 
jury  in  this  form  of  action.  During  the  110 
years  which  have  intervened  since  the  pas- 
sage of  the  Act  of  October,  1782,  we  do  not 
find  that  it  has  ever  been  claimed,  or  even 
suggested,  prior  to  raising  the  question  in 
the  case  at  bar,  either  by  parties  or  by  coun- 
sel or  by  the  court,  that  a  party  was  entitled 
to  a  jury  trial  on  the  merits  of  the  contro- 
versy in  this  form  of  action.  On  the  other 
hana,  we  find  enactments  of  the  legislature, 
and  utterances  of  counsel,  and  of  judges,  and 
an  unvarying  course  of  procedure  during  all 
this  time,  which  unmistakably  show  that 
the  contrary  view  has  been  generally  and 
continuously  held.  They  are  Doth  interest- 
ing and  instructive,  as  showing  the  consensus 
of  opinion  on  this  subject,  and  especially  so 
when  considered  in  connection  with  the  uni* 
form  practice  and  procedure  in  this  action. 
In  February,  1797,  the  legislature  passed  an 
act  relating  to  the  action  of  account,  which 
provided  that  it  might  be  sustained  for  the 
same  causes  as  are  enumerated  in  Rev.  Laws, 
§  1202,  and  also  provided  for  the  appointment 
of  auditors  to  hear,  examine,  and  adjust,  the 
accounts  between  the  parties  to  such  action. 
By  section  2  of  the  same  act  it  further  pro- 
vided as. follows :  **  That  actions  of  account 
may  be  sustained  on  book-  accounts,  and  the 
same  proceedings  may  be  had  therein  as  in 
this  act  before  provided,  in  the  common  ac- 
tion of  account."  Such  was  the  early  inter- 
pretation of  the  constitution  bv  the  legisla« 
ture  in  respect  to  the  methoa  of  trial  in 
actions  of  book  account.  Laws  Yt.  (Tol- 
man's  Comp.)  286.  By  an  act  passed  in 
March,  1797,  a  jury  impaneled  to  try  a  cause 
in  a  justice's  court  were  emoowered  to  audit 
and  adjust  all  accounts  ana  demands  com- 
mitted to  them  by  such  iustice,  and  draw 
the  just  balance  between  the  parties  in  such 
cause,  and  return  such  balance  to  said  justice 
in  their  verdict;  any  former  law,  usage,  or 
custom  in  this  state  to  the  contrary  notwith* 
standing.  Id.  175.  This  act  was  passed  to 
enable  a  jury  in  a  justice's  court,  in  actions 
of  book  account,  to  act  as  auditors,  and  from 
the  language  of  the  act  quoted  it  is  apparent 
that  it  was  considered  an  innovation  upon 
the  settled  law  and  usage  in  such  an  action 
to  allow  a  jury  trial  in  it,  by  even  a  jus- 
tice's jury  of  six  men. 

In  1818,  in  Field  v.  Sawyer,  Brayt.  89, 
counsel  for  the  defendant  argued  that  this 
form  of  action  was  not  to  be  favored,  because 
under  it  a  party  was  not  entitled  to  a  jury 
trial,  and  that,  therefore,  the  court  should 
adopt  a  narrow  construction  in  respect  to 
what  items  could  be  charged  in  book  ac- 
count, and  recovery  had  therefor  in  this  form 
of  action.  There  was  no  suggestion  that  a 
trial  by  auditors  instead  of  by  jury  was  un- 
constitutional. In  Huntington  v.  Bishop,  5 
Vt.  195,  Phelps,  J.,  says:  "We  have  had 
our  chancery  proceedings,  our  probate  courts, 
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and  e^en  our  action  of  account  and  book 
debt,  operating  from  day  to  day,  without 
dreaming  that  all  this  was  a  gross  violation 
of  the  constitution,  which  is  now  discovered 
to  have  secured  to  the  parties  a  trial  by  jury 
in  all  controverted  cases.  **  Sneaking  of  the 
action  of  book  account  in  mcLavghlin  v. 
mu,  6  Vt.  27,  Mattocks,  J.,  says:  "In  this 
action  there  are  very  few  new  principles.  It 
is  cliicfly  a  new  combination  of  known  com- 
mon-law and  chancery  principles.  It  is  the 
ancient  action  of  account  enlarged  to  com- 
prehend not  all,  but  a  large  class  of,  cases ; 
and  the  chancery  mode  of  proceeding  by  bill 
and  cross-bill,  with  the  addition  of  allowing 
each  party  to  tender  his  own  oath,  as  well  as 
demand  that  of  his  adversary  ;  with  also  the 
improvement  of  having  the  parties  confront 
each  other,  and  be  subject  to  an  open  cross- 
examination, — the  great  test  of  truth, — ^all 
other  proofs  also  aomissible  as  in  other  ac- 
tions; and  men  of  general  intelligence  and 
especially  conversant  with  the  nature  of  the 
claims  in  dispute  selected  for  triers,  with 
the  supervisory  power  of  the  court  in  points 
of  law ;  and  "all  this  in  a  plain  and  di- 
rect manner,  unincumbered  with  forms. "  In 
Plimpton  V.  Stmierset,  88  Vt.  290,  Aldis,  J., 
says :  **'  £  ven  i  n  common  •  1  aw  courts  there  are 
many  cases  in  which,  b^  the  custom  of  the 
common  law,  no  jury  trials  can  be  had,— as 
in  account,  and  its  derivative,  book  account. " 
Be  Weatherhead,  58  Vt.  658.  It  was  held  in 
EaU  V.  IhiDnB,  Brayt.  168,  decided  in  1816, 
that  in  this  action  a  plea  was  bad  which  put 
in  issue  any  fact  to  which  it  was  competent 
for  the  plaintiff  to  testify  before  the  auditors, 
and  the  rule  is  the  same  since  the  law  al- 
lowed parties  to  testify  generally.  It  has 
been  the  invariable  rule  that  no  plea  in  bar 
is  good  in  this  action  which  puts  the  merits 
of  the  plaintiff's  account  in  issue,  for  the 
reason  that  such  a  plea  would  take  the  trial 
from  auditors  to  a  jury.  Matthews  v.  Totoer, 
89  Vt.  488 ;  Smith  v.  Bradley,  Id.  866.  Non- 
joinder of  a  party  defendant,  the  statute  of 
limitations,  payment,  accord  and  satisfac- 
tion, settlement,  or  release, — unless  it  be  a 
release  of  the  action,— cannot  be  pleaded  in 
Imr,  but  may  be  used  in  defense  before  the 
auditors,  miith  v.  Bradley,  supra;  Delntoare 
T.  Staunton,  8  Vt.  48.  **The  right  to  plead 
in  bar  is  as  limited  as  the  rif  ht  to  defend  be- 
fore the  auditors  is  extended, "  and  this  has 


ever  been  the  rule  In  this  state.  This  has, 
in  effect,  absolutely  precluded  the  forming 
of  an  issue  for  a  jury  on  the  merits  of  plain- 
tiff's account.  This  action  has  been  found 
exceedingly  useful  and  satisfactory  in  the  ad- 
justment of  matters  of  book  account,  which, 
from  the  multiplicity  and  variety  of  items 
often  embraced  in  such  accounts,  are  not 
proper  matters  for  adjustment  by  a  jury. 
This  form  of  action  puts  in  issue  the  balance 
due  on  book  account  between  the  parties  of 
a  similar  nature,  and  in  the  same  right, 
and  final  judgment  for  damages  is  rendered 
against  the  partv  found  to  be  in  arrear, 
whether  he  be  plaintiff  or  defendant.  No 
plea  in  offset  is  necessary  to  entitle  defendant 
to  an  allowance  of  his  book  account  against 
the  plaintiff.  It  has  been  argued  that  the 
plaintiff  may  maintain  an  action  of  assump- 
sit in  any  case  where  book  account  will  lie, 
and  that  for  this  reason  the  actions  are  prac- 
tically the  same,  and  that,  as  in  assumpsit 
a  party  may  have  a  jury  trial  on  the  merits, 
therefore  he  may  have  it  in  book  account. 
But  it  is  at  once  apparent  that  the  actions 
are  not  substantially  the  same.  If,  in  sucb 
case,  the  plaintiff  brings  his  action  of  as- 
sumpsit to  recover  his  charges  on  book  against 
the  defendant,  it  does  not  necessitate  an  al- 
lowance of  the  defendant's  proper  charges  oik 
book  against  the  plaintiff,  unless  the  defend- 
ant interposes  a  plea  in  offset,  which  he  may- 
do  under  the  statute  allowing  sudi  a  plea: 
but  unless  he  interposes  it  the  plaintiff  may 
recover  the  full  amount  of  his  proper  charges 
against  the  defendant  A  declaration  in  off- 
set by  a  defendant  is  equivalent  to  an  inde- 
pendent action  by  him.  There  are  Instancea 
where  a  plaintiff  may  bring  either  the  com- 
mon action  of  account  or  assumpsit,  as  he 
elects,  yet  no  one  will  contend  that  for  that 
reason,  If  he  brings  an  action  of  account,  the 
defendant  would  be  entitled  to  a  trial  by 
jury  on  the  merits  in  such  action.  1  Bacon, 
Abr.  Bouv.  ed.  Aeeompt.  (D.)  In  view  of 
the  "immemorial  practice  of  proceeding  to* 
trial  without  a  jury,**  in  this  form  of  action, 
and  the  other  facts  which  we  have  suggested 
in  the  course  of  this  discussion,  we  hola  that 
under  the  constitution  of  this  state,  a  party. 
In  an  action  of  book  account,  is  not  entitled 
to  a  trial  by  jury  on  the  merits  of  the  case. 
Judgment  reversed,  and  cause  remanded. 
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Emily  A.  MOULTON,  Bespt, 

Nehemlah  N.  CORNISH,  Appt 

(188  N.  Y.  188.) 

1.   A    frtrlet    foreclosure  will   not    be 
granted  to  eat  off  the  rights  of  a  sec- 

V<yrm.—Right  to  strict  foredoture  of  a  mortgaoe. 

The  equity  of  redemption  which  exists  in  the 
mortgagor,  after  he  has  made  default  in  payment 
of  the  prinoipal  and  Interest,  may  be  iMured  or 
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ond  mortgagee  who  was  not  made  a  partr 
on  foreclosure  of  the  prior  mortgaire  at  which 
the  mortgagee  was  a  purchaser,  where  the  failure 
to  make  the  second  mortflragee  a  party  was  Isdowq 
before  the  decree  and  leave  was  given  by  the 
court  to  make  him  a  party  to  the  actiOQ  but  was 
not  accepted. 

2.   On  the  denial  of  strict  fiireclosiire 


foreclosed,  if  the  mortgagor  continues  in  default 
after  due  notice  to  redeem. 

Among  the  various  remedies  open  to  the  mort* 
gagee  is  that  of  foreclosure,  usually  in)  <dn  by  bOk^ 
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to  eat  off  »  seeond  mortgaipe*  the  ordi- 
nary decree  of  foreclosure  may  be  allowed  If 
neceesary  parties  are  brought  in. 

8.  A  deeroe  adjudcinigrtbat,  nnlesfl  the 
owner  of  the  seecmd  mortgm,ge  within 
»  prescribed  time  g^ves  notice  to  the 

purchaser  of  the  premises  on  foreclosure  of  the 
prior  mortirage  of  hto  desire  and  intention  to  re- 
deem, he  shaJl  be  forever  barred  and  foreclosed 
iB  a  final  decree  from  which  an  appeal  may  be 
taken,  where  the  dme  for  giving  the  notice  has 
expired. 

(April  18, 1808.) 

APPEAL  by  defeDdant  from  a  Jadgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  modifying  and  affirming 
as  modified  a  judgment  of  a  special  term  for 
Oneida  County  in  favor  of  plaintiff  in  an  action 
for  the  81  net  foreclosure  of  a  mortgage  against 
a  second  mortgagee.    Eevened, 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  J.  Richardson,  with  Mr,  Sam- 
net  Keeler.  for  appellant: 

The  Judgment  appealed  from  is  unwarranted 
and  harsh,  and  in  an  action  disfayored  by  the 
courts  of  this  country,  not  allowed  in  many  of 
the  states,  and  generally  regarded  in  courts  of 
equity  a  severe  remedy,  the  severest  of  all  pro- 
cesses, *'now  rarely  pursued  or  allowed,  except 
in  cases  where  a  foreclosure  by  an  equitable 
action   has  been  defectively  conducted  and 


some  judgment  creditor,  or  other  subsequent 
lienor  or  incumbrancer,  not  having  been  made 
a  party  to  the  action,  has  a  right  to  redeem." 

Wiltsie,  Mortgage  Foreclosures,  928,  925, 
92«.  §  5. 

In  this  state  the  practice  is  to  order  a  sale  of 
the  premises  as  the  most  beneficial  course  for 
all  the  parties;  and  section  1626  of  the  Code  of 
Civil  Procedure  requires  that  a  foreclosure 
judgment  "must  direct  the  sale  of  the  property 
mortgaged."  If  that  section,  by  its  mandate 
for  a  sale,  does  not  abolish  strict  foreclosure, 
the  action  for  it  is  clearly  limited  to  unusual 
cases  where  such  an  action  is  the  only  remedy 
by  which  complete  Justice  can  be  rendered  to 
all  the  parties  in  interest. 

Jones,  Mortg.  §  1588;  Thomas,  Mortg.  890; 
Wiltsie,  Mortnige  Foreclosures,  §§  826-883, 
and  cases  cited. 

Plaintiff  was  not  a  bona  fide  purchaser  of 
the  portion  of  the  mortgaged  premises  bid  in 
by  her  upon  the  sale  of  the  whole  thereof. 

Jetoett  v.  Palmer,  7  Johns.  Ch.  65.  2  L.  ed. 
222,  11  Am.  Dec.  401;  Padgett  y.  Lawrence,  10 
Pai^e,  170,  4  L.  ed.  981,  40  Am.  Dec.  282. 

The  defendant  not  having  been  made  a  party 
to  the  plaintiff's  foreclosure  under  which  she 
purchased,  that  foreclosure  was  as  to  him 
wholly  inoperative  and  left  his  mortgage  as 
valid  a  lien  for  all  purposes  in  his  interests  as 
it  was  before  such  foreclosure,  and  the  sale 
thereunder  did  not  affect  any  of  his  rights  and 


tn  equity  praylnff  for  a  foredoeure,  upon  which 
the  court,  througrh  a  master,  aaoertalns  the  amount 
due  upon  the  mortfra^e,  and  then  by  decree,  that 
unlees  the  owner  of  the  equity  of  redemption  shall 
within  a  presoribed  time,  usually  six  months,  pay 
that  sum  and  redeem  the  estate,  he  shall  be  forever 
barred  from  redeeming.  This  method  of  proced- 
ure is  what  is  called  strict  foreclosure.  4  Kent, 
Cbm.  180. 181;  2  Washb.  Heal  Prop.  248. 

The  more  usual  praotioe  now  in  Buffland  is,  for 
Ifae  court  to  decree  a  sale  of  the  mortgaged  prem- 
ises under  the  powers  conferred  upon  it  by  the 
provisions  of  the  Statute  15  and  16  Yiot.  chap.  86, 
I  48,  instead  of  a  foreclosure,  and  this  practice  Is 
the  more  desirable  both  in  the  interests  of  the 
mortgagee  and  of  the  mortgagor. 

A  foreclosure,  strictly  so  called,  is  looked  upon 
as  a  severe  and  harsh  remedy,  as  it  transfers  the 
absolute  interest  and  title  from  the  mortgagor  to 
the  mortgagee  without  any  sale,  and  the  value  of 
the  property  is  not  taken  into  account  thereunder* 
Lansing  v.  Ooelet,  9  Cow.  862;  Bolles  v.  Buff,  43  N. 
Y.400. 

Such  a  decree  must  find  the  amount  due,  allow 
time  for  payment  and  redemption,  otherwise,  in 
the  absence  of  a  special  law,  it  cannot  be  sustained 
as  final  in  the  first  instance.  Clark  v.  Beybum,  75 
IT.  S.  8  WaU.  318,19L.  ed.  854. 

The  party  insisting  upon  a  strict  foreclosure  must 
show  that  the  decree  has  given  it  to  him  in  express 
terms.    BoUes  v.  DulT,  mpra. 

In  what  Btates  in  force, 

Alaibama. 

In  Dubose  v.  Dubose,  7  Ala.  285, 42  Am.  Dec.  688, 
the  court  held  that  although  the  mortgagee  pro- 
ceed for  a  strict  foreclosure,  yet  the  defendant 
might,  in  general,  insist  upon  a  sale.  But  if  the 
property  is  insnflicient  to  pay  the  debt,  and  the 
mortgagee  is  willing  to  extinguish  it  by  a  foreclos- 
ure a  strict  foreclosure  will  be  decreed.  Hitch- 
cock  V.  United  States  Bank,  7  Ala.  880,  cited  and 
relied  upon. 

In  Mussina  v.  Bartlett,  8  Port  (Ala.)  277,  the  court 
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decreed  strict  foreclosure  and  sale  of  a  mortgage 
executed  as  security  for  several  sums  of  money 
falling  due  tn  installments  upon  default  of  one  of 
such  installments,  the  mortgage  being  forfeited 
pro  tantn^  allowing  the  mortgagor  the  right  to  re- 
deem on  payment  or  tender  of  the  amount  due 
within  the  time  limited  by  the  decree. 

In  Hunt  V.  Lewin,  4  Stew,  ft  P.  (Ala.)  188,  where 
the  court  below  decreed  and  declared  that  the 
mortgagor^  equity  of  redemption  should  be  for- 
ever barred,  the  court  on  appeal  held  that  such 
decree  was  in  effect  a  foreclosure,  and  vested  the 
title  in  the  mortgagee,  stating  that  the  complain- 
ant was  entitled  to  any  other  remedy  than  the  pro- 
ceedings in  rem  on  the  bill  to  foreclose  the  mort- 
gage, or  if  he  had  any  other,  the  strict  foreclosure 
is  not  conclusive  against  hto  right  to  recover  the 
balance,  and  as  decrees  for  sales,  though  not  usual 
and  often  best  adapted  to  the  Justice  of  the  case, 
are  mainly  intended  for  the  benefit  of  the  mortga- 
gors, and  these  have  expressed  their  preference 
for  such  foreclostire,  and  which  cannot  fail  to 
secure  the  full  value  to  the  mortgagee,  the  decree 
was  valid. 

OaUfomia, 

In  California  the  courts  hold  that  a  morterage  It 
not  regarded  as  a  conveyance  vesting  in  the  mort- 
gagee any  estate  in  the  land,  but  is  a  mere  security, 
operating  as  a  lien  or  incumbrance,  and  that  fore- 
closure as  understood  under  the  common-law  view 
so  far  as  the  mortgagor  is  concerned,  is  not 
known  to  their  system.  Goodenow  v.  Ewer,  16 
CaL  461,  76  Am.  Dec.  640. 

Thus  in  McMillan  v.  Richards,  9  Oal.  865,  70  Am. 
Dec.  656,  the  court  held  that  proceedings  by  way  of 
strict  foreclosure  by  which  the  mortgagor,  after 
default,  is  called  upon  to  redeem  by  a  specified  day, 
or  be  forever  barred  of  bis  equity  of  redemption, 
were  unknown  to  its  law,  and  that  the  mortgagee 
could  not  become  the  owner  except  by  purchase 
upon  sale  under  a  decree  of  the  court,~the  suit  in 
that  state  merely  ascertaining  the  amount  due  and 
directing  a  sale  for  its  satisfaction,  the  balance 
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equities  as  the  owner  and  holder  of  the  mort- 
gage assigned  to  him  as  aforesaid  found  by  the 
trial  court 

Qage  v.  Bretoster,  81  N.  Y.  218;  Brainird 
V.  Cooper,  10  N.  Y.  866;  Peahody  v.  Roberts,  47 
Barb.  92;  Fuller  r.  Van  Oeesm,  4  Hill,  171; 
Winsloto  y.  McCall,  82  Barb.  241. 

The  statutory  provisions,  regulating  *'an 
action  to  foreclose  a  mortgage  upon  realprop- 
erty,"  were  and  are  parts  of  one  system,  to  be 
construed  and  applied  together  as  parts  of  the 
same  enactment,  and  their  oblect,  purpose, 
and  effect  are  to  confirm  proceeoings  to  collect 
a  mortgage  debt  to  one  court  and  one  action, 
Seofield  v.  Doseher,  72  N.  Y.  491,  and  cases 
cited  in  opinion  of  Folger,  tTl,  followed  by 
Thome  ▼.  Newby,  59  flow.  Pr.  120,  showing 
that  the  statute  was  enacted  to  give  the  court, 
in  which  the  foreclosure  of  the  mortgage  was 
held,  full  jurisdiction  over  the  whole  subject, 
and  to  require  the  court  in  one  action  *'to  dis- 
pose of  the  whole  subject,"  instead  of  allowing 
the  vexation  and  costs  of  multiplicity  of  ac- 
tions. 

The  effect  of  the  enactment  of  section  1626 
of  the  Code,  which  requires  that  *'in  an  action 
to  foreclose  a  mortgage  upon  real  property,  if 
the  plaintiff  becomes  entitled  to  final  judg- 
ment, it  must  direct  the  sale  of  the  property 
mortgaged,"  eta  ,i8  to  abolish  strict  foreclosure. 

Thomas,  Mortg.  p.  782,  ft  1148;  Wiltsie, 
Mortgage  Foreclosures,  p.  929,  g  888. 


If  this  court  shall  decide  that  the  action  for 
strict  foredosure  is  not  abolisbed  or  prohibited 
by  section  1626  of  the  Ck)de  C.  P..  plaintiff 
cannot  maintain  this  action,  for  the  reason 
that  "after  final  jodirment  for  the  plaintiff," 
in  her  action  to  foreclose  ber  mortgage  upon 
the  real  property,  she  commenced  and  prose- 
cuted this  action  to  jud^rment  "without  leave 
of  the  court  in  whicn  the  former  action  was 
brought." 

Code,  ft  1628;  McKeman  v.  Pobinwn,  84  N. 
Y.  106;  8cofield  v.  Doeeher,  72  N.  Y.  491-495; 
Cook  V.  Orant.  1  Paige,  407,  2  L.  ed.  695; 
Equitable  L,  Ins.  Soc.  v.  Stevens,  63  N.  Y.  341; 
Be  Collins,  17  Hun,  289;  Suydam  v.  Bartle,  9 
Paige,  294,  4  L.  ed.  706. 

Upon  tbe  circumstances  of  the  case  and  un- 
der the  recording  act  the  only  relief  to  which 
plaintiff  is  entitled,  if  at  all,  in  the  proper 
action,  is  that  of  redemption  by  her  of  the 
portion  of  the  mortgaged  premisn  bid  off  by 
her  from  the  defendant's  mortgage. 

Decker  v.  Boiee,  88  K.  Y.  215;  Baeonv,  Van- 
Schoonfioten,  87  N.  Y.  446. 

A  lunior  mortgagee  not  made  a  party  to  a 
foreclosure  of  a  senior  mortgage,  has  an  equi- 
table right  to  redeem  from  the  senior  mortgage 
debt  (»'.  e.,  the  entire  mortgage  debt)  bv  tbe 
payment  of  such  amount  as  may  be  found 
equitably  due  the  purchaser  or  purchasers 
after  taking  an  account  of  the  rents  and  profits 
received  and  taxes  paid. 


foing  to  subsequent  inoumbranoers,  and  execution 
following  for  defloienoy.  Followed  in  Qoodenow 
Y.  Ewer,  ntprtk  See  also  Johnaoo  v.  Sherman,  15 
OsL  287, 76  Am.  Deo.  481;  Koch  v.  Brlgim,  14  OaL  256, 
18  Am.  Deo.  681:  Haffley  v.  Maler,  13  OaL  18;  Nagle 
V.  Mao7, 9  Gal.  4SS;  Montgomery  v.  Tutt,  11  CaL  190; 
Whitney  v.  Hiffglns,  10  GaL  647, 70  Am.  Deo.  748. 

In  GkxMleaow  v.  Ewer,  miprot  the  court  held  that 
foreclosure  might  be  maintained  by  a  purchaser 
under  a  decree  against  an  incumbrancer,  not  made 
a  party  to  the  original  suit,  and  his  right  to  redeem 
be  thus  barred  after  six  months. 

The  praotioe  in  California  Is  regulated  by  section 
726  of  the  Code  of  CivU  Procedure,  under  which 
there  oan  be  but  one  action  of  recovery  under 
which  the  oonrt  has  power  to  direct  a  sale. 

OMonido. 

Under  the  oode  a  mortgage  cannot  be  foreclosed 
without  a  sale.  Nevln  v.  Lulu  A  W.  Silver  Min.  Co. 
10  Colo.  867;  Oode  1888, 1 284. 

To  warrant  a  strict  foreclosure  in  Colorado  the 
evidenoe  must  show  that  the  interests  of  both  par- 
ties require  it.  Nevin  v.  Lulu  df  W.  Silver  Min.  Co. 
10  Colo.  867. 

Oonneetievt. 

In  Fltoh  V.  Colt  1  Root,  266,  the  court  declared 
that  the  principle  of  the  court  of  chancery  was  not 
to  decree  a  foreclosure  unless  upon  examination  it 
appeared  that  the  debt  was  nearly  equal  to  the 
value  of  the  property. 

So  in  Pettibone  v.  Roberts,  1  Root,  627,  the  court 
decreed  a  foreclosure  where  the  estate  did  not  ex- 
ceed in  value  the  amount  of  the  debt,  costs,  and 
repairs. 

In  Palmer  v.  Mead,  7  Conn.  148,  the  court  said  that 
the  diversities  upon  the  subject  of  mortgages  be- 
tween that  and  other  states  were  very  great,  in 
many  the  decree  being  only  for  the  sale  of  the 
property,  a  practice  never  followed  in  that  state, 
the  proceedings  in  that  state  not  being  in  rem. 

And  an  attachment  creditor,  not  a  party  to  the 
foreclosure  proceedings,  bas  a  right  to  redeem,  and 
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is  unaffected  thereby.   Lyon  v.  Sandf ord,  5  Conn. 
644. 

In  Swift  V.  Edson,  6  Conn.  631,  tbe  court  held  that 
a  decree  in  foreclosure  by  the  first  mortgagee  does 
not  affect  the  equitable  rights  of  the  assignee  of 
the  second  mortgagee  not  a  party  to  tbe  suit.  To 
the  same  effect,  Smith  v.  Chapman,  4  Oono.  84^ 

Florida. 

In  Browne  v.  Browne,  17  FUu'OQT,  86  Am.  Rep.  96, 
the  court  said:  *There  Is  in  this  state  no  method  at 
law  or  in  equity  by  which  a  mortgagee  can  be  ad- 
judged absolute  owner  of  the  mortgaged  property; 
in  other  words,  we  have  no  strict  foreclosure.** 
The  procedure  is  by  way  of  eale^ 

JOfnois. 

In  nUnois  the  usual  mode  of  foreclosing  a  mort- 
gage, is  by  ordering  the  property  to  be  sold,  yet  tbe 
power  of  strict  foreclosure  is  frequently  exercised 
and  probably  never  refused  when  the  interests  of 
both  parties  manifestly  require  it,  as  when  the 
mortgagor  Is  insolvent,  and  tbe  mortgaged  prem- 
ises are  not  of  sufficient  value  to  pay  the  debt  and 
costs,  no  statute  tn  the  state  prohibiting  a  strict 
foreclosure. 

In  Stephens  v.  Biohnell,  2T  UL  444, 81  Am.  Deo. 
242.  where  objection  was  taken  to  the  strict  fore- 
oioflure  proceedings  in  a  purchase-money  mortgage 
on  the  ground  of  want  of  parties,  the  court  held 
that  a  decree  in  strict  foreclosure  was  discretion- 
ary with  tbe  court,  under  any  circumstances,  but 
would  be  decreed  when  the  bill  alleged  that  the 
property  was  not  equal  to  the  amount  due  on  the 
mortgage  the  decree  being  taken  pm  eonfeaso.  To 
the  same  effect,  YanRant  v.  Allmon,  23  111.  33. 

A  strict  foreclosure  was  allowed  in  DllDois  Starch 
Co.  y.  Ottawa  Hydraulic  Co.,  125 111.237,  where  the 
plaintiffs  leased  the  property  with  water  power 
with  oovenants  to  pay  the  rent,  etc.,  which  were 
by  its  terms  made  a  lien  upon  the  premises  and  the 
improvements  thereun,  and  allowed  the  rent  to  be- 
come in  arrears,  tbe  property  to  run  down  and  the 
Improvements  to  be  almost  valueless,  and  also 
failed  to  pay  the  interest,  and  rendered  tbe  prop* 
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American  Button  Hole,  0,  it  8,Maeh,  Co.  v. 
Burlington  Mut.  L.  Amo.  61  Iowa,  464;  Yan- 
derkemp  v.  Shelton,  11  Paige,  28,  6  L.  ed.  46; 
WaM  ▼.  Rutffers  F,  Ins.  Go.  18  Abb.  Pr.  83; 
Peabody  ▼.  Roberts,  47  Barb.  92;  Cholmondeley 
▼.  OUnton,  2  Jac.  <&  W.  3,  134. 

DefeDdaut  is  entitled  to  know  tbe  amount 
he  Ib  to  be  required  to  pay  on  redemption,  k)e- 
fore  be  determines  whether  or  not  he  will  re- 
deem 

Walsh  V.  Butgers  F.  Ins.  Oo.  18  Abb.  Pr.  40. 

No  case  has  ever  held  that  until  the  amount 
is  settled  be  is  obliiEed  to  do  so,  as  a  condition 
of  being  allowed  to  determine  whether  or  not 
he  will  redeem.  He  is  entitled  to  ascertain 
what  be  is  required  to  pay,  without  a  condi- 
tion of  electing  to  do  so,  within  ten  days. 

Walsh  V.  Rutgers  F,  Ins,  Co,  supra;  BoUes 
▼.  Duff,  48  N.  Y.  469. 

The  judgment  should  have  directed  the  en- 
tire mortgaged  premises  to  be  sold  and  the 
proceeds  properly  applied. 

Peabody  v.  Roberts,  and  VanderkempY.  8hel- 
ton,  supra;  Thomas.  Mortg.  2d  ed.  §  692; 
Boiles  V.  Duff,  supra;  Chiltery.  Weston,  27 
N.  J.  Eq.  439;  Wiltsie,  Mortgage  Foreclosures, 
p.  192,  §  160.  and  cases  cited  in  note  S,  p.  192. 

A  second  mortgagee  not  made  a  party  to  a 
foreclosure  of  the  first  may  foreclose  his  mort- 
gage, making  the  plaintiff  in  the  first  foreclos- 
ure a  defendant. 

Walsh  ▼.  Rutgers  F.  Ins.  Oo.  18  Abb.  Pr.  88: 


Backs  ▼.  PuroeU,  6  Hun,  SIS;  WeUs  ▼.  Pieree. 
88  How.  Pr.  421,  4  Abb.  App.  Dec.  559.  8 
Eeyes,  102;  Vanderkemp  v.  Shdton,  11  Paige, 
28,  5  L.  ed.  45;  Atwater  v.  West,  28  N.  J.  Eq. 
861 ;  Chilver  r,  Weston,  supra  ;  Btewart  v.  John- 
son^ 80  Ohio  St.  24;  Besser  v.  Uawtluyrne^  8 
Or.  129,,  612. 

In  New  York  tbe  usual  practice  is  to  order 
a  sale  of  the  premises,  as  this  is  the  most  bene- 
ficial course  for  all  parties. 

WilUie,  Mortgage  Foreclosures,  §  832,  p.  929$ 
Yanderkemp  v.  Shetton,  supra;  Peabody  v. 
Roberts,  47  Barb.  95;  Walsh  v.  Rutgers  F.  Ins. 
Co.  and  Wdls  ▼.  Pierce,  supra. 

Whenever  it  appears  a  plaintiff  has  not 
brought  in  necessary  parties  the  court  should 
compel  him  to  do  so. 

Code,  §$  452,  453;  Bear  ▼.  American  Rapid 
Teleg.  Co.  36  Hun.  400;  Osterhoudt  v.  Ulster 
County  Suprs.  98  N.  Y.  244. 

Messrs.  C.  M«  Dennison  and  O.  E.  Den- 
nison,  for  respondent: 

The  appeal  in  this  case  to  the  general  term 
was  from  an  interlocutory  judgment. 

The  judgment  being  interlocutory,  no  appeal 
lies  to  this  court. 

McKeoan  v.  Omaer.  127  N.  Y.  687;  Victory 
V.  Blood,  93  N.  Y.  650;  Kingy.  Barnes,  107 
N.  Y.  645;  Raynm'  v.  RayTwr,  94  N.  Y.  248; 
Walker  v.  ffpencer,  86  N.  Y.  162;  Cambridge 
VaUey  Nat.  Bank  v.  Lynch,  76  N.  Y.  516; 
Clark  V.  Brooks,  2  Abb.  Pr.  N.  8.  885;  Tomp- 


erty  of  less  value  than  the  rent  due  and  liable  to 
be  destroyed  by  fire. 

So  in  Johnson  v.  DonnelU  15 IIL  97,  the  court  held 
tbat  although  a  sale  was  tbe  usual  way  of  f  oredos- 
iDff  a  mortgage,  yet  where  tbe  otrcamstanoes  re- 
quire a  strict  foredosore  as  in  oaseof  insolveocy 
and  a  deficiency  in  the  mortgaged  premises,  tbe 
court  wilJ  decree  a  strict  foreclosure,  and  further 
that  such  a  prooeedlng  was  not  prohibited  by  the 
Illinois  statute  regulating  the  redemption  of  mort* 
gages. 

Again*  where  it  was  shown  that  the  mortgage 
was  to  secure  the  purchase  money  of  the  premises 
and  that  their  value  did  not  exceed  what  was  due, 
and  the  security  was  but  meagre  and  the  only  se- 
curity the  debtor  having  absconded,  tbe  court  de- 
creed a  strict  foreclosure.  Wilson  v.  Gelsler,  19  lU. 
49. 

It  will  be  decreed  where  it  is  asked  for  in  the  bill 
tbe  evidence  showing  that  the  property  was  not 
then  of  greater  value  than  the  debt.  Horner  v. 
Zimmerman,  46  IIL  14. 

And  in  the  same  case  the  court  held  that  a  decree 
for  the  defendant  to  pay  the  amount  found  due 
and  ordering  a  sole  if  not  compiled  witb  in  a  given 
time  might  be  changed  into  a  decree  of  strict  fore- 
closure at  a  subsequent  term  of  court,  proof  being 
given  that  the  property  was  of  no  greater  value. 
IbUL 

But  the  courts  have  held  that  where  the  amount 
owmg  upon  the  mortgage  is  less  than  the  value  of 
the  property  there  can  be  no  strict  foreclosure. 
Gorham  v.  Earson,  119  HI.  425. 

And  where  there  are  other  lncumbranoes,or  cred- 
itors, or  purchasers  of  the  equity  of  redemption,  or 
wiiere  the  mortgagor  though  Insolvent  is  dead, 
and  where  there  are  infants,  the  proper  course  is  a 
sale  and  not  a  strict  foreclosure.  Bojer  v.  Boyer, 
88  TB.  447;  Farrell  v.  Parlier,  50111.  27S,  followed. 

In  such  cases  the  statute  allowing  redemption  in- 
tends to  make  the  property  pay  as  much  of  the 
mortgagor's  debts  as  It  is  worth.  Farrell  v.  Par- 
lier, wLvra. 

It  was  refused  where  it  did  not  appear  that  tbe 
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mortgagor  was  insolvent  or  that  the  property  was 
not  equal  in  value  to  the  debt  and  costs.  Sheldon 
V.  Patterson,  65  III.  607. 

And  In  Hollis  v.  Smith,  9  111.  App.  109.  the  court 
followed  the  ruling  In  Farrell  v.  Parlier  and  Boy* 
er  V.  Boyer,  supra;  Miller  v.  Davis,  5  HL  App.  474; 
Murphy  v.  Stith,  Id.  662,  and  Rourke  v.  Goulton,  4 
m.  App.  257;  Young  v.  Graff,  28  111.  20;  Warner  v. 
Helm,  6  HI.  3S20;  Greenemeyer  v.  Deppe,  6111.  App. 
490;  holding  tbat  the  cases  must  be  extreme,  i.0. 
the  property  must  be  deficient  in  value,  the  mort- 
gaeror insolvent,  and  the  mortgagee  wilimgtotake 
the  property,  and  no  other  incumbrance. 

See  also  Wetner  v.  Helntz,  17  Hi.  860;  Stephens  ▼• 
BIchneU,  27  HI.  444;  Flagg  v.  Walker,  113  U.  S.  660, 
076, 28  L.  ed.  1072, 10T7. 

Indiana. 

In  Indiana,  tbe  court,  in  Smith  v.  Brand,  64  Ind. 
427,  held  that  the  proper  procedure  in  that  state 
was  by  way  of  sale  under  the  decree  of  the  court, 
as  provided  in  section  683  of  the  Practice  Act,  2 
Rev.  Stat.  1876,  p.  261,  and  by  section  379  of  the  Code 
of  Practice,  2  Rev.  Stat.  1876,  p.  188,— which  are  de- 
cisive. 

The  remedy  by  strict  foreclosure  can  only  be  re- 
sorted to  under  special  and  peculiar  circumstances 
on  account  of  the  severity  and  harshness  it  bears 
to  the  conception  of  a  mortgaire  in  that  state  and 
of  the  statutory  measures  of  foreclosure;  it  should 
therefore,  only  be  applied  where  the  statutory 
foreclosure  and  sale  are  inappropriate,  as  where  the 
junior  incumbrancers  have  not  been  barred.  Jef- 
ferson V.  Coleman.  110  Ind.  515;  Catterlin  v.  Arm- 
strong, 101  Ind.  268;  Shirk  v.  Andrews,  93  Ind.  600; 
American  Ins.  Co.  v.  Gibson,  194  Ind.  336;  Smith  v. 
Brand,  supra. 

In  Jefferson  v.  Oolemao,  ^tipro,  the  court  stated 
that  strict  foreclosure  might  be  decreed  against  a 
party  having  a  mere  lien  upon  or  right  of  redemp- 
tion, but  not  against  one  having  the  legal  title,  as  a 
wife  she  being  the  legal  owner  as  to  one  third. 

Where  the  appellee  had  obtained  the  legal  title  of 
the  mortgagor,  and  the  appellants  had  only  the 
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tint  ▼.  Hyatt,  19  N.  Y.  684;  Tiltan  v.  Vail, 
117  N.  Y.  630. 

The  rigbl  to  maintain  the  present  action  to 
compel  Cornish  to  redeem  is  clearly  settled  by 
ample  authority. 

BoUes  v.  Duff,  48  N.  Y.  474;  Benedict  v.  Oit- 
man,  4  Paige,  58,  8  L.  ed.  840;  KendaU  v. 
Treadwell,  14  How.  Pr.  165;  Thomas,  Mortg. 
2d  ed.  §  1077. 

Where  a  mortgage  has  been  foreclosed  and 
the  property  has  been  sold  thereunder,  the 
purchaser  stands  as  the  assignee  of  the  mort- 
gage, and  he  also  holds  the  rights  of  the  owner 
of  the  equity  of  redemption  and  of  all  other 
persons  who  have  been  made  parties  to  the 
action. 

Robinson  v.  Ryan,  25  N.  Y.  820;  Jackson  ▼. 
Bowen,  7  Cow.  18;  WinOowT,  Clark, UrN.Y. 
261. 

If  the  holder  of  a  subsequent  incumbrance 
is  not  made  a  party  he  will  still  retain  the 
right  to  redeem  from  the  mortgage,  but  the 
purchaser  wUl  also,  as  the  assignee  of  the 
owner  of  the  equity  of  redemption,  have  the 
right  to  redeem  from  him.  In  such  a  case  it 
will  be  the  right  of  the  purchaser  either  to  re- 
deem from  the  subsequent  incumbrancer  or  to 
compel  the  subsequent  incumbrancer  to  redeem 
from  him. 

Salmon  v.  Allen,  11  Hud,  29;  Parker  ▼. 
Child,  25  N.  J.  Eq.  41. 


J.',  delivered  the  opinion  of 
the  court: 

In  1886  the  plaintiff  was  the  owner  of  a 
mortgage  ^iven  to  secure  the  payment  of 
$8, 650  and  interest,  upon  three  several  lots  of 
land  in  the  town  of  Floyd,  Oneida  county, 
known  as  the  "Klock,'*  "Eel Is,"  and  ** Tav- 
ern" farms ;  and  the  defendant  was  the  owner 
of  a  subsequent  mortgage  upon  the  same 
property,  given  to  secure  the  payment  of 
$2,500  and  interest,  which,  with  the  assign- 
ments to  him,  were  recorded  in  Uie  Oneida 
county  clerk's  office.  On  May  16  the  plain- 
tiff commenced  an  action  in  the  supreme  court 
for  the  foreclosure  of  her  mortgage,  but 
omitted  to  make  the  defendant  a  party  there- 
to. This  omission  was  not  intentional,  but 
the  plaintiff  was  mislead  by  an  abstract  of  a 
search  obtained  from  the  clerk's  office,  from 
which  it  might  have  been  fairly  inferred  that 
the  defendant's  assignment  was  one  in  a 
series  of  transfers,  and  that  the  title  to  his 
mortgage  was  in  another,  who  was  made  a 
defendant,  and  who  appeared  from  the  ab- 
stract to  be  a  subsequent  assignee.  If  a  full 
statement  of  the  search,  in  the  usual  form, 
had  been  obtained  by  the  plaintiff,  the  in- 
terest of  the  defendant  in  the  mortgaged 
propertjr  would  have  correctly  appeared. 
The  action  resulted  in  a  judgment  entered 
December  27,  1888,  decreeing  a  foreclosure  of 


riffht  of  redemption  by  reason  of  their  marital  re- 
latioDS  with  the  purchasers  at  a  sale  on  execution 
issued  on  a  Judgment  junior  to  the  mortfraffe,  and 
were  not  made  parties  to  the  foreclosure  pro- 
oeedings,  the  court  held  that  the  appellee  had  a 
rittht  to  a  strict  foreclosure  against  them.  Loeb  v. 
Tinkler,  124  Ind.  881,  following  Jefferson  v.  Cole- 
man, «upra. 

Iowa. 

In  Gamut  v.  Oregir,  87  Iowa,fi7&.  the  court  held 
that  proceedings  by  the  way  of  strict  foreclosure 
had  no  place  in  its  system  of  Jurisprudence,  and 
that  a  sale  was  the  proper  remedy  under  order  of 
the  court  by  the  Revised  Statutes  of  1880,  M  8681, 
8781,8782. 

But  a  purchaser  in  a  foreclosure  action  to  which 
suhsequent  incumbrancers  were  not  made  parties, 
mar  bar  the  equity  of  such  incumbrancers  to  re- 
deem by  strict  foredosure.  Shaw  v.  Hei8ey,48 
Iowa,  468). 

KanaoM. 

In  Clark  v.  Beybum,  76  U.  &  8  WalL  818. 10  L.  ed. 
864,  the  court  held  that  a  decree  in  strict  foreclos- 
ure must  find  the  amount  due,  allow  time  for  pay- 
ment and  redemption,  otherwise,  in  the  absence  of 
a  special  law,  it  cannot  be  sustained  as  final  in  the 
first  instance,  and  that  in  Kansas  no  such  special 
law  existed. 

KentxuHcy, 

In  Caufman  v.  Sayre.  2  B.  Mon.  202,  the  court 
stated  that  ereneraUy  the  mortgaffee  had  a  right  to 
proceed  for  a  sale  as  well  as  a  foreclosure,  and 
would  not  generally  be  entitled  to  a  foreclosure 
only  without  the  morcgaeror^s  consent,  and  held 
that  in  the  case  of  a  mortgage  payable  in  install- 
ments the  foreclosure  could  not  extend  beyond  the 
amount  actually  due. 

Now,  however,  under  the  Codes  of  1867,  S  404,  and 
1878, 9  875,  there  must  be  a  sale  in  all  cases. 

Maine, 
In  >faine  there  is  a  procedure  by  way  of  writ  of 
entry,  which  has  the  same  force  and  effect  as  the 
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proceedings  in  chancery,  the  mortgagor  having 
power  to  redeem  within  a  given  time,  three  years, 
after  which  his  equity  of  redemption  will  be  barred. 
The  possession  is  taken  in  the  prf'sence  of  two  wit- 
nesses and  verified  by  their  affidavit.  The  court 
determines  the  amount  due  in  the  same  manner  as 
in  proceedings  in  equity  in  other  states.  See  Bev. 
Stat.  1867,  chap.  90,  M  1-12;  Act  of  1882,  chap.  1»: 
Bev.  Stat.  1871,  chap.  90,  It  1-18;  Acts  of  1872,  page 
24,— for  the  practice  of  this  state,  under  which  fore- 
closure may  also  be  effected  by  public  notice  in  a 
state  paper  in  the  manner  specified  therein,  which 
has  the  effect,  after  three  years,  of  foreclosure. 

A  writ  to  obtain  foreclosure  may  be  had  against 
the  mortgagor  by  the  surviving  mortgagee,  the 
form  of  action  being  regulated  by  statute.  Wil- 
liams ▼.  Htlton,  85  Me.  547, 58  Am.  Dea  729. 

Maryland, 

Under  the  Code  of  1860,  p.  08.  art  18, 1  126,  under 
a  suit  to  foreclose,  the  court  may  decree  that  un- 
less the  amount  due  with  costs  is  paid  wtthtn  a 
given  time,  the  property  or  a  sufficient  part  to  sat> 
isfy  the  amount  due  shall  be  sold. 

The  provision  in  the  statute  is.  however,  a  mere 
cumulative  remedy,  iand  does  not  do  away  with 
the  procedure  by  way  of  strict  foreclosure,  as  it 
may  be  waived  by  the  mortgagor  in  his  answer, 
or  by  the  terms  of  the  mortgage.  Dorsey  ▼•  Dor- 
sey,  ao  Md.  622,  08  Am.  Dec.63S. 

In  Williams'  Case,  8  Bland,  Ch.  1B6, 198.  the  court 
declared  that  in  the  case  of  an  infant,  it  would  de- 
cree a  sale  of  the  estate,  as  to  foreclose  his  equity 
would  have  the  effect  of  rendering  the  whole  es- 
tate lost  to  the  infant,  whereas  a  sale  migbt  be  for 
his  peculiar  benefit, 

ManachuaetU, 

In  this  state  mortgages  are  rarely  foreclosed  by 
bill  in  equity  to  foreclose,  the  practice  being  gen- 
erally by  way  of  entry  and  possession  or  by  writ  of 
entry,  or  under  the  powers  contained  in  the  deed 
creating  the  security. 

If  the  mortgagor  does  not  redeem  within  thrse 
years,  the  equity  of  redemption  will  be  f  oreoloesd. 
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i;he  plaintiff's  mortgage,  and  a  sale  of  the 
mortgaged  premises  by  a  referee  pursuant  to 
the  provisions  of  the  Code,  and  the  practice 
of  the  court  in  such  cases.  The  premises 
were  first  advertised  by  the  referee  to  be  sold 
on  March  2,  1889.  Before  that  time  the  plain- 
tiff discovered  that  the  defendant  was  a  nec- 
essary party  to  the  complete  foreclosure  of 
her  mortgage,  and  she  procured  the  sale  to 
be  postpon^  until  March  19,  and  made  a 
motion,  at  a  special  term  held  at  Syracuse  on 
that  day,  for  an  order  granting  her  leave  to 
amend  the  summons,  complaint,  lis  pendens, 
and  judgment  in  the  action  by  inserting 
therein  the  name  of  this  defendant,  and  ad- 
iudging  and  decreeing  that  he  be  forever 
barred  and  foreclosed  of  all  right,  title,  in- 
terest, and  equity  of  redemption  in  the  mort- 
gaged premises,  or  for  such  further  order  or 
relief  as  the  court  might  deem  proper  to 
grant.  Upun  the  hearing  of  that  motion  the 
court  made  an  order,  which  was  entered,  and 
which  has  not  been  reversed  or  vacated,  di- 
recting that,  upon  payment  of  $10  costs,  the 
plaintiff  might,  if  she  so  elected,  open  the 
judgment  in  the  foreclosure  suit  and  amend 
the  summons,  complaint,  lis  pendens,  and 
all  subsequent  proceedings,  by  making  this 
defendant  a  defendant  in  that  action  and  in- 
serting the  necessary  allegations  for  that  pur- 
pose,  and  that  the  amended  summons  and 


I  complaint  be  served  oh  him,  and  that  he  have 
the  usual  time  to  answer.  The  plaintiff  did 
not  avail  herself  of  the  privilege  afforded  by 
this  order,  and  on  March  16,  1889,  the  referee 
proceeded  to  sell  the  mortgaged  premises. 
At  the  opening  of  the  sale,  and  before  sell- 
ing, the  referee  announced  and  read  the  con* 
ditions  of  sale,  which  were  in  the  usual  form, 
except  the  last  paragraph,  which  was  in 
these  words :,  **  (7)  The  property  is  sold  free 
and  clear  of  any  and  all  rights  of  dower, 
charge,  or  lien  upon  the  same,  except  that  it 
is  claimed  by  one  Nehemiah  N.  Cornish  [the 
defendant  in  this  action]  that  he  is  the  owner, 
by  assignment,  of  a  mortgatre  made  by  Icha- 
bod  C.  Mcintosh  to  Miriam  M.  Kellogg,  cov- 
ering the  premises  in  question,  dated  Febru- 
ary 1,  1878,  to  secure  the  payment  of  $2, 600, 
which  mortgage  was  recorded  in  Oneida 
county  clerk's  office  February  18,  1878,  and 
is  a  second  lien  upon  said  mortgaged  prem- 
ises. Cornish  has  not  been  made  a  party  de* 
fendant  to  this  action."  The  plaintiff  bid 
off  the  property  known  as  the  **  Tavern  Farm, " 
and  the  referee  on  the  same  day  executed  to 
her  a  deed,  and  very  soon  thereafter  she  went 
into  possession.  The  sale  was  confirmed  on 
the  6th  of  April,  and  on  April  9  this  action 
for  a  strict  foreclosure  was  brought.  The 
other  farms  were  bid  off  by  other  parties, 
who  have  not  been  made  defendants  in  this 


To  effectuate  such  entry,  however,  a  oertlflcate 
thereof  must  be  made  on  the  mortgai;e,  or  two 
witneBses  must  testify  to  the  fact  before  a  Justice 
of  the  peace  which  testimony  must  be  put  on  rec- 
ord within  thirty  days.  Bee  Qen.  Stat.  1860,  chap. 
Ua,  I  2:  Pub.  Stat.  1882.  chap.  160,  •  2:  Gen.  Stat. 
1800,  chap.  140,  M 1, 2;  Pub.  Stat.  1882,  chap.  181,  H 1, 2. 

In  Thompson  v.  Kenyon,  100  Mass.  108,  where  the 
mortivagor,  before  the  expiration  of  the  three  yean 
open  and  peaceable  pofleeasion  taken  for  foreclos- 
ure purposes  by  the  mortgagee  under  the  provis- 
ions of  sections  1  and  2  of  chapter  140  of  the  Oeneral 
fittatotes,  filed  bis  bill  to  redeem  axainst  the  aasigrnee 
of  the  mortgagee,  and  euch  assignee  after  the  ez- 
piratloD  of  the  period  assigned  to  the  defendant  a 
aeoond  mortgagee  the  suit  still  pending,  the  court 
held  that  the  subsequent  abandonment  of  the  re- 
demption suit  did  not  affect  the  mortgagee's  right 
and  that  he  had  acquired  an  indefeasible  title  un- 
der a  completed  foreclosure. 

So  in  Thompson  v.  Tappan,  lao  Haas.  606,  the  en- 
try to  foreclose  being  made  and  recovered  la  the 
manner  provided  by  statute,  was  held  valid  and 
effectual  for  the  purpose  of  foreclosure,  although 
the  mortgagee  was  the  owner  of  the  equity  of  re- 
demption, subject  to  a  second  mortgage  on  the 
same  premises,  and  although  the  holder  of  the  sec- 
ond mortgage  was  ignorant  that  such  entry  had 
been  made  for  more  than  three  years  thereafter. 

Where  a  mortgage  was  given  to  secure  payment 
of  promissory  notes,  which  were  afterwards  given 
by  the  mortgagee  to  two  parties,  the  mortgagor 
subsequently  paying  off  the  greater  portion  of 
them,  the  court  held  that  the  holder  of  the  unpaid 
notes  oonld  have  a  writ  of  entry  to  foreclose  the 
mortgage  for  non-payment  within  the  twenty 
years  from  the  payment  of  interest  under  the 
mortgage  even  though  the  notes  were  barred  by 
the  statute  of  limitations.  Norton  v.  Palmer,  142 
Haas.  438. 

Minnesota, 

The  court  will  protect  the  rights  of  the  mortga- 
.gor  and  mortgagee,  and  provide  that  the  value  of 
the  property  shall  not  be  Impaired  to  the  mortga- 
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gee,  and  has  the  power  to  decree  a  strict  foreclos- 
ure without  sale,  holding  the  mortgagor  to  the 
strict  terms  of  the  deed,  tf  the  condition  be  broken, 
or  Impose  such  terms  as  may  be  in  accord  with 
equity  and  good  conscience.  Hey  ward  v.  Judd,  4 
Minn.  4^ 

In  this  cascHey  ward  v.  Judd,4  Minn.  488,the  court 
declared  that  the  Acts  of  July  20, 1868,  amended  by 
Act  of  March  10, 1800,  S  2,  had  not  interfered  with  the 
right  of  the  courts  to  decree  a  foreclosure  absolute, 
that  the  mortgagee  could  always  ask  for  a  strict 
foreclosure,  subject,  however,  to  the  power  of  the 
court  to  order  a  sale  where  equity  requires  it,  as 
when  the  property  will  noif  produce  more  than  the 
debt. 

But  in  Wilder  v.  Haughey,  21  Minn.  101,  where 
property  was  purchased  from  the  commissionerB 
of  school  lands,  the  purchaser  receiving  the  usual 
oertlflcate  of  purchase,  and  paying  the  annual  in- 
terest on  the  balance  remaining  due,  and  subee* 
quently  mortgaging  the  premises  as  security  for  a 
debt,  upon  the  mortgagee  petitioning  for  a  fore- 
closure or  a  sale,  the  court  decreed  that  a  strict 
foredoeure  was  not  the  proper  remedy  there  being 
no  allegation  or  finding  of  facts  to  take  the  case 
out  of  the  general  rule  which  it  declared  to  be  In 
favor  of  a  sale  as  the  just  and  appropriate  remedy, 
the  Statutes  of  1870,  chap.  58.  and  title  2,  chap.  SL, 
Gen.  Stat.,  clearly  showing  that  the  legislature  did 
not  Intend  to  depart  from  this  general  rule  In  this 
state.  Lansing  v.  Goelet,  9  Cow.  8IS.  To  the  same 
effect.  Drew  v.  Smith,  7  Minn.  80L 

MissourU 

In  Missouri,  In  0*Fa]lon  v.  Clopton,  89  Mo.  284, 
the  court  held  that  a  strict  foreclosure  never  was 
the  prevailing  practice  in  that  state,  and  would  be 
a  novelty  in  mortgage  proceedings  there.  To  the 
same  effect,  Davis  v.  Holmes,  65  Mo.  849. 

Montana. 

Under  the  Compiled  Statutes  of  Montana,  I  871 
p.  161,  there  can  be  no  foreclosure  without  a  sale 
The  owner  cannot  gain  possession  by  f oredloaure 
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action.  The  plaintiff  has  recovered  a  judg- 
ment, which,  as  modified  by  the  general  term, 
decrees :  (1)  That  the  defendant's  mortgage 
is  an  existing  lien  on  the  lands  purchased  by 
plaintiff  upon  the  forclosure  of  her  mortgage, 
and  was  not  affected  by  such  foreclosure,  be< 
cause  not  made  a  party  to  the  action.  (2) 
That,  if  the  defendant  desires  to  redeem  the 
land  bid  off  by  the  plaintiff  upon  her  mort- 
gage, he  shall,  within  ten  days  from  the 
service  uf  a  copy  of  the  judgment,  give  the 
plaintiff  notice  of  his  desire  and  intent  to  do 
so.  If  such  notice  is  not  given  within  the 
time  specified,  it  is  ordered  and  adjudged 
that  the  defendant,  and  all  persons  claiming 
under  him,  do  stand  and  be  forever  barred 
and  foreclosed  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of,  in, 
and  to  such  premises,  and  all  hens  which  he 
may  have  had  thereon  at  the  time  of  the  com- 
mencement of  the  foreclosure  action,  by  vir- 
tue of  his  mortgage  or  otherwise,  are  to  be 
adjudged  as  cut  off  and  foreclosed,  and  the 
plaintiff  shall  hold  the  title  thereto  free  from 
such  liens,  and  the  defendant  shall  pay  the 
costs  of  the  action.  (8)  If  the  defendant 
gives  notice  of  his  intention  to  redeem  within 
the  time  required,  the  plaintiff  may  apply 
on  notice  to  the  special  term  for  the  appoint- 
ment of  a  referee  to  take  and  state  the  account 
of  the  plaintiff,  and  to  determine  her  interest 
in  the  mortgage  debt,  as  applicable  to  the 


lands  bid  off  by  her,  and  the  referee's  reporL 
shall  be  made  up  according  to  certain  direc- 
tions contained  in  the  judgment,  and  shall- 
fix  and  determine  the  amount  the  defendant 
shall  be  required  to  pay  upon  such  redemp- 
tion; and  the  amount  so  found  due  bv  the 
referee,  with  the  interest  thereon,  shall  be 
paid  by  the  defendant  within  six  months- 
from  the  service  of  a  copy  of  the  report,  and 
if  paid  within  such  time  the  payment  shall 
operate  as  a  redemption  of  the  premises  from- 
the  plaintiff's  mortgage,  and  her  title  ac- 
quired at  the  sale  shall  become  vested  in 
him,  and  she  shall,  by  a  proper  conveyance, 
convey  the  premises  to  him  free  and  clear 
from  the  lien  of  her  mortgage,  and  neither 
party  shall  have  costs  of  the  action.     But,  if 
the  defendant  fails  to  complete  the  redemp- 
tion  in  the  manner  and   within  the  time- 
specified,  it  is  ordered  and  adjudged  that  the 
lien  of  his  mortsrage  is  cut  off  and  removed, 
and  the  plaintiff  is  deemed  to  hold  the  prem- 
ises free  and  clear  of  such  lien,  and  the  de- 
fendant shall  pay  the  costs  of  the  action. 

The  material  facts  are  not  disputed,  and' 
we  are  of  the  opinion  that  upon  the  proofs- 
submitted,  and  the  findings  of  the  trial  court, 
the  plaintiff  was  not  entitled  to  the  relief' 
granted  to  her  in  this  judgment.  The  equi- 
table remedy  known  as  a  "strict  foreclosure* 
of  a  real -property  mortgage,  has  never  bcexii 
recognized  in  this  stated  e^ve  in  a  very  lim- 


alone.    FizstNat.  Bank  of  Butte  v.  Bali  Sflver  ft 
Gopper  Min.  Ck).  8  Mont.  82. 

NelnxukcL 

To  Woods  V.  Shields,  1  Neb.  468,  the  ooort  held 
that  the  statute  reffulatiug  the  foreclosure  of  mort- 
srages  by  a  sale  of  the  mortffasred  premises  did  not 
take  away  the  remedy  of  strict  foreclosure. 

But  in  Kyger  v.  Ryley«  2  Neb.  20,  Mason,  Oh,  J.* 
■aid:  *' A  strict  foreclosure  Is  unknown  in  our  state* 
The  nature  and  character  of  a  mortgage,  as  well  as 
tbe  method  of  proceeding  to  foreclose  the  same, 
is  regulated  by  statute.}*  In  this  case  the  practice 
was  declared  to  be  by  way  of  foreclosure  and  sale 
under  the  decree  of  tbe  court. 

New  Hamp$Mr&, 

In  this  state  the  procedure  is  similar  to  that  em- 
ployed in  Maine  and  Massachusetts,  namely,  by 
entzy  and  possession,  or  by  writ  of  entry,  in  the 
former  case  a  notice  bemg  published  in  tbe  news- 
paper, while  no  such  notice  is  required  under  the 
writ  of  entry.  Tbe  foreclosure  will,  under  either 
of  these  practices,  be  complete  after  peaceable  pos- 
session has  been  had  for  one  year.  See  Gen.  Laws 
1878,  chap.  186, 114. 

Tbe  bill  in  equity  is  also  in  existence  In  this  state, 
and  is  the  usual  method  in  complicated  cases.  Aik- 
en V.  Gale,  87  N.  H.  601, 610. 

In  Fletcher  v.  Cbamberlln.  81  N.  H.  438,  It  was 
held  that  a  strict  foreclosure  of  a  warranty  deed 
gave  tbe  mortgagee  an  absolute  title  protected  by 
the  covenants  in  the  mortgage  the  mortgage  title 
not  being  extinguished  but  made  absolute.  See 
Gen.  Laws,  chap*  186, 9 14:  Gen.  Stat.  1867,  chap.  122. 

New  Jertev. 
A  strict  foreclosure  was  decreed  in  Lockard  v« 
Hendrickson  (N.  J.  Bq.)  Dec  12,  1802;  as  against 
subsequent  incumbrancers,  in  this  case  Jud^rment 
creditors  having  liens.  To  the  same  effect,  Parker 
V.  Child,  26  N.  J.  Eq.  41. 

New  Fof*. 
In  fiolles  V.  Dult  48  N.  Y.  460,  the  court  held  that 
strict  foreclosures  were  now  rarely  piursued  or 
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allowed  in  that  state,  except  In  oases  where  a. 
foreclosure  bad  onoe  been  had  and  the  premisee^ 
sold:  but  some  judgment  creditor,  or  person 
similarly  situated,  not  having  been  made  a  party 
had  a  right  to  redeem.  As  to  him,  a  strict  fore- 
closure was  proper.  In  general  a  strict  fore- 
olosure  is  a  severe  remedy.  It  transfers  th» 
absolute  title  without  sale,  no  matter  what  the- 
value  of  the  premises. 

In  Benedict  v.  GUman,  4  Paige,  68,  8  L.  ed.  840, 
where  suit  was  brought  by  the  purchaser  under 
statutory  foreclosure  sale  against  the  Judgment 
creditors,  to  foreclose  their  equities  of  redemption,, 
the  court  decreed  a  strict  foreclosure  provided  they 
did  not  give  notice  of  intention  to  redeem  witfala 
thirty  days  after  service  of  decree. 

In  Ross  V.  Boardman,  82  Hun,  627,  tbe  prooeed-^ 
ings  were  taken  to  foreclose  the  right  of  the 
mortgagor's  wife  to  dower  out  of  the  mortgaged 
property,  she  not  havlnir  been  made  a  party  to 
the  original  foreclosure  suit  against  the  husband 
under  which  the  court  bad  decreed  the  toreoloeure 
sale,  and  it  was  held  that  the  purchaser,  acoordiog' 
to  the  settled  rule,  or  his  subsequent  grantee,  mi^ht 
maintain  an  action  for  the  purpose  of  oompleting- 
his  title  by  seourlncr  a  strict  foreclosure  of  the  in-^ 
cumbrances,  or  their  redemption  by  the  person 
whose  interest  still  subsists  in  the  property,  thu» 
following  tbe  oases  of  Benedict  v.  Gilman,  and 
Belles  V.  Duff,  supra. 

To  the  same  effect  is  the  case  of  Franldyn  v.  Hay^ 
ward,  61  How.  Pr.  46,  where  the  purchaser  at  a^ 
foreclosure  sale  sought  to  foreclose  a  mortgagee- 
not  a  party  to  the  foreclosuze  proceedings  in  the- 
first  instance. 

In  Blanco  v.  Foote,  82  Barbt  686,  where  the  pur- 
chaser filed  his  bill  to  foreclose  the  equities  of 
judgment  creditors  who  had  not  been  made  parties 
to  the  original  action  for  Judgment  for  foreclosure 
and  sale,  tbe  court  declared  the  Judgment  plaintilT 
was  entitled  to  a  decree  that  the  defendants  re- 
deem within  a  given  time  or  be  foreclosed,  or  de- 
claring that  their  alleged  judgment  was  not  a  lleik 
on,  but  only  a  cloud  on,  the  title  to  the  property. 
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Ited  class  of  caaes.  In  England  it  was  the 
prevailing  method  of  procedure  until  the  en- 
actment of  Stat.  15  &  16  Vict.  dhap.  86, 
§  48,  known  as  the  "  Chancery  Improvement 
Act."  It  had  its  root  in  the  common -law 
doetrine  that  upon  the  execution  of  the  mort- 
gage the  mortgagee  acquired  the  fee  to  the 
land,  and,  upon  default  in  payment,  a  right 
to  the  possession,  and  the  mortgagor  had  no 
estate  or  interest  therein,  and  no  right  of 
possession,  after  default  had  been  made  in 
the  payment  of  the  mortgage  debt.  The 
mortgagee's  remedy  was  by  ejectment,  and 
in  a  court  of  law  it  was  not  an  available  de- 
fense for  the  mortgagor  to  plead  that  he  was 
willing  and  readv  to  pay  tne  debt,  if  he  had 
once  suffered  a  default  to  occur.  In  order 
to  mitigate  the  hardships  of  this  relation, 
equity  permitted  the  mortgagor  and  his 
privies  to  redeem  by  discharging  the  mort- 
gage debt,  and  bv  restoring  to  him  the  pos- 
session of  the  land  if  the  mortgagee  had  taken 
possession.  As  it  might  be  uncertain  whether 
the  mortgagor  or  subsequent  lienors  would 
ever  avail  themselves  of  the  right  of  redemp- 
tion, it  was,  while  outstanding,  a  serious 
impediment  to  the  alienation  of  the  mort- 
ga^red  property ;  and  equity  would  therefore 
entertain  an  action  to  compel  the  parties  en- 
titled to  this  right  to  exercise  it  by  paving 
within  a  reasonable  time  the  amount  of  the 
mortgage  debt,  or  be  forever  barred  or  fore- 


closed of  the  right  of  redemption ;  and  in  case 
of  redemption  the  decree  provided  that  the 
mortgagee  should  reconvey  the  lands  to  the 
mortgagor,  or  other  party  redeeming.  This 
proceeding  has  been  termed  a  **  strict  for- 
closure, "  but  it  is  apparent  that  it  has  no  ap- 
propriate place  in  a  system  of  laws  and  iuris- 
prudence  where  it  has  been  declared  that  the 
mortgage  does  not  operate  as  a  conveyance  of 
the  letral  title,  but  is  only  a  chose  in  action 
constituting  alien  upon  the  land,  as  security 
for  the  debt  or  other  obligation  of  the  mort- 
gagor. The  courts  of  this  state  have  refused 
to  adopt  it  as  an  authorized  remedy  in  or- 
dinary cases  and  in  this  respect  have  followed 
the  practice  of  the  civil,  rather  than  of  the 
common,  law. 

In  8  Am.  &  Eng.  Encyclop.  Law,  186,  187, 
title  *^ Foredagurs,"  it  is  stated  that  strict 
foreclosure  is -very  rarely  resorted  to  in  the 
American  courts ;  that  in  a  large  majority 
of  the  states  it  is  not  recognized ;  that  in  two 
it  is  the  usual  mode  of  procedure ;  and  that 
in  six  of  the  states,  including  New  York,  it 
is  permitted  in  exceptional  cases.  The  plain- 
tiff here  rests  her  right  to  this  remedy  prin- 
cipally upon  the  fact  that  she  was  the  owner 
of  a  prior  mortgage,  which  she  had  fore- 
closed, and  that  she  became  the  purchaser  of 
a  part  of  the  mortgaged  property  at  the  fore- 
closure sale,  and  that  the  defendant's  sub- 
sequent mortgage  was  not  cut  off  or  affected 


6o  In  Kendall  v.  TreadweU,  6  Abb.  Pr.  lA,  14  How. 
Pr.  IQS,  the  court  held  that  a  judi^ment  for  a  strict 
foreclosure  of  a  mortgaffo  could  not  be  made 
without  giving  the  mortgafror  his  day  in  oourt-an 
opportunity  to  satisfy  the  plaintiir*8  claim,  and 
comply  with  the  condition  on  which  he  holds  the 
estate;  that  if  the  equity  could  be  terminated  with- 
out such  permission  to  redeem,  the  action  instead 
of  being  for  the  foreclosure  of  the  equity,  would 
be  merely  to  obtain  a  Judgment  that  there  was  no 
such  equitable  right  to  redeem. 

In  Charter  v.  Stevens,  8  Denlo,  88,  the  mortgage 
provided  that  upon  failure  to  pay  at  the  time  speci- 
fied, the  mortgagee  might  take  poaseRsion  and  sell 
at  public  auction  after  giving  six  days*  notice,  and 
the  mortgagee  exercised  the  power  selling  more 
than  enough  to  satisfy  the  amount  due  to  blm,  the 
court  held  that  his  debt  having  been  paid  he  had  no 
right  to  sell  the  balance  of  the  property,  but  that 
be  might  have  retained  the  whole  of  the  property 
himself  and  left  the  mortgagor  to  his  right  of  re- 
demption. 

In  Lansing  v.  Goelet,  9  Cow.  846,  the  bill  was  filed 
by  the  mortgagor  after  a  sale  under  a  decree  of  the 
court,  the  plaintiff  contending  that  the  remedy  of 
the  defendant  under  the  mortgage  was  by  way  of 
strict  foreclneure  only,  but  the  court  held  that  a 
decree  of  foreclosure  and  sale,  and  also  a  decree  of 
sale  without  any  express  decree  of  forecloeure, 
were  both  complete  bars  to  the  equity  of  redemp- 
tion in  the  mortgagor,  Jones,  C/u,  in  a  very  elabo- 
rate opinion,  examining  the  principles  and  history 
of  the  practice  of  selling  mortgaged  premises  in- 
stead of  strict  foreclosure. 

But  in  Mills  V.  Dennis,  8  Johns.  Ch.  867, 1 L.  ed.  651, 
the  bill  was  filed  against  defendants,  two  of  whom 
were  infants,  and  was  taken  pro  con/esso  against  all 
the  defendants  except  the  infants  who  answered 
by  guardian  ad  litem,  the  court  decreed  a  sale  and 
not  a  foreclosure,  and  an  inquiry  to  be  made  to 
that  end.  stating  that  every  sale  thtu  made  would 
**be  absolute.**  without  any  day  to  show  cause. 

In  Brainard  v.  Cooper,  10  N.  F.  866,  upon  a  bill 
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I  filed  by  a  judgment  creditor  to  redeem,  after 
dcHnree  and  sale  in  foreclosure  proceedings  to  which 
the  plaintiff  was  not  made  a  party,  the  court  held, 
that  the  foreclosure  of  the  mortgage  without  mak- 
ing the  Judgment  creditor  a  party  was  as  to  him  a 
mere  nullity,  the  effect  of  a  strict  foreclosure  being 
merely  to  extinguish  the  right  of  redemption  in 
the  mortgagor  and  all  other  parties  to  the  suit,  but 
such  decree  did  not  bar  the  rights  of  the  persons 
not  parties. 

The  Junior  incumbrancers  must  have  their  day  in 
court.    Peabody  v.  Roberts,  47  Barb.  9L 

Under  article  4,  section  1606,  of  the  New  York 
Code  of  Civil  Procedure  a  sale  Is  now  the  proper 
remedy  in  that  state,  the  section  providing  as 
follows: 

**  In  an  action  to  foreclose  a  mortgage  upon  real 
property.  If  the  plaintiff  becomes  entitled  to  final 
Judgment,  it  must  direct  the  sale  of  the  property 
mortgaged,  or  of  such  part  thereof  as  Is  sufiQcIent 
to  discharge  the  mortgage  debt,  the  expenses  of 
the  sale,  and  the  costs  of  the  action.** 

The  wording  of  this  section  reads  In  the  Imper- 
ative and  would  seem  to  bar  all  suits  for  strict  fore- 
closure, if  not  effectually,  at  least,  In  all  cases,  ex- 
cept in  such  cases  as  above  ci'ed  wherein  the  pro- 
ceedings have  been  allowed,  for  Instance  as  against 
a  Junior  mcumbranoer.  such  as  a  second  mortgagee, 
a  Judgment  creditor  not  parties  to  the  original  suit 
and  others  similarly  situated. 

North  Carolina, 

In  Fleming  v.  SItton,  21  N.  C.  621,  the  court  held 
that  the  Jurisdiction  in  equity  In  mortgages  was 
simply  to  decree  redemption  or  forechieure,  but 
that  the  practice  as  generally  established  was  not 
absolutely  to  foreclose  in  any  case  but  to  sell  and 
apply  the  proceeds  In  satisfaction,  and  if  there  Is 
'  any  deficiency  to  leave  the  mortgagee  to  his 
remedy  upon  the  covenant.  GIHls  v.  Martin,  17  N. 
a  470,  25  Am.  Dec.  780,  and  Lansing  v.  Goelet,  9 
Cow.  846,  cited  and  approved. 

And  in  Green  v.  Crockett,  22  N.  a  800,  the  court 
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bj  tbe  foreclosure,  because  she  did  not  make 
bim  a  party  to  the  foreclosure  action.  Before 
the  sale  occurred  she  had  full  knowledge  that 
the  defendant  was  the  owner  of  the  second 
mortgage,  and  leave  was  given  her  by  the 
court  to  make  him  a  party  to  the  action,  and 
flo  conclude  him  by  the  .iudgment,  which  she 
declined  to  accept,  but  caused  the  sale  to  pro- 
ceed, and  purchased  the  property  upon  such 
terms  that,  both  expressly  and  in  legal  effect, 
her  purchase  was  subject  to  the  lien  of  the 
defendant's  mortgage.  Under  such  circum- 
stances no  case  was  made  for  a  resort  to  this 
unusual,  exceptional,  and  severe  remedy. 

It  is  insisted  that,  under  the  provisions  of 
the  Civil  Code  relating  to  foreclosure  actions, 
such  a  judgment  as  tbe  one  entered  herein 
cannot  be  rendered,  in  any  case ;  but  it  is  un- 
necessary to  determine  that  question  upon 
this  appeal.  We  may  assume  tjiat,  in  a  prop- 
er case,  jurisdiction  still  exists  to  relieve  a 
purchaser  at  a  foreclosure  sale,  who  finds 
that,  by  reason  of  some  defect  in  the  proceed- 
ings, the  lien  of  a  subsequent  incumbrance 
has  not  been  extinguished ;  but  the  facts  here 
«hown  are  not  sufficient  to  authorize  the  ex- 
ercise of  that  jurisdiction.  We  think  that 
in  such  cases  the  purchaser  must  show  that  he 
purchased  in  sood  faith,  relying  upon  the 
regularity  ana  sufficiency  of  the  foreclosure 
proceedings,  and  that  the  subsequent  lienor 
had  knowledge  of  the  sale,  and  permitted  tbe 
purchaser  to  make  the  purchase,  without  dis- 
closing the  existence  of  his  incumbrance,  or 
calling  atten|;ion  to  the  defect  in  the  proceed- 
ings. 


In  2  Jones,  Mortff.  p.  431,  g  1540,  it  is  staled 
that  a  strict  foreclosure  is  proper  **  where  a 
mortgagee  or  purchaser  is  in  possession  under 
a  legal  title  from  the  mortgagor,  for  the  pur- 
pose of  cutting  off  subsequent  liens  or'  in- 
cumbrances, as  in  case  one  has  purchased  in 
good  faith  at  a  mortgage  sale,  which  is  not 
conclusive  against  some  incumbrancer  not 
made  a  party  to  the  suit,  and  the  purchaser 
has  gone  into  possession. "  The  cases  have 
been  very  rare  in  this  state  where  the  remedy 
has  been  invoked,  but  we  fail  to  find  a  case 
where  it  has  been  applied  to  relieve  a  party 
who  buys  with  full  knowledge  of  the  out- 
standing incumbrance,  and  subject  to  it. 

In  KendaU  v.  TreadweU,  5  Abb.  Pr.  26.  the 
practice  in  strict  foreclosure  cases  received  an 
exhaustive  examination  by  Judge  Birdseye, 
and  the  prominent  feature  of  the  case  was  the 
good  faith  of  the  plaintiff  in  making  the  pur- 
chase, and  the  acquiescence  of  the  subsequent 
incumbrancers  in  the  validit^r  of  the  proceed- 
inirs  under  which  the  plaintiff  acquired  his 
title.  The  action  to  foreclose  the  mortgage 
had  been  prosecuted  in  the  county  court,  and, 
after  judgment  and  sale,  the  supreme  court, 
in  another  case,  had  held  that  the  act  confer- 
ring jurisdiction  upon  county  courts  in  fore- 
closure suits  was  unconstitutional,  and  iti 
judgments  were  therefore  void.  The  sub- 
sequent lienors  were  all  parties  to  the  action 
in  the  county  court,  and  did  not  question  itfl 
jurisdiction.  The  learned  judge,  in  sum- 
marizing the  grounds  upon  which  the  plain- 
tiff's right  to  equitable  relief  rested,  said 
(page  2^ :)    ''He  was  in  possession,  claiming 


held  that  It  was  not  usual  now  to  decree  a  fore- 
•oloeure  simply;  for  it  was  aJmost  always  more 
beneficial  to  the  one  or  other  of  thn  parties  to  sell 
the  premises,  and  for  that  reason,  the  court,  upon 
application  of  either  party,  will  direct  an  account 
and  sale,  but  that  if  Deither  party  asked  for  such 
procedure,  it  was  not  erroneous  to  decree  strict 
foreclosure. 

8o  in  Blackledflre  v.  Nelson,  17  N.  C.  66,  the  court 
held  the  practice  in  that  state  to  be,  not  to  decree 
'  a  strict  foreclosure,  but  a  sale  of  the  mortgagred 
premises,  as  most  advantageous  to  both  parties. 

Ohio. 

In  an  anonsrmous  case,  1  Ohio,  285,  the  court  held 
that  a  foreclosure  suit  would  lie,  notwithstanding 
the  statutory  legal  remedy  by  scire  fadoi  and  that 
the  court  would  direct  a  sale  if  two  thirds  of  the 
valuation  amounted  to  more  than  the  debt. 

In  Hlggins  v.  West.  6  Ohio,  554,  the  court  held 
that  the  mortgagee  might  insist  upon  a  sale:  and 
was  entitled  to  a  decree  for  foreclosure,  where  two 
thirds  of  the  property  did  not  exceed  the  amount 
•of  the  debt;  that  where  a  sale  was  to  be  made  the 
amount  due  should  be  ascertained  by  commutation 
or  reference  but  that  where  the  debt  could  not  be 
paid  by  a  sale  of  the  property  the  value  should  be 
4isoertained  by  some  analogous  mode  to  that  used 
in  executions  at  law. 

The  proceed ure  by  way  of  strict  foreclosure  is 
now  abolished  in  this  state.  Rev.  Stat.,  fi§  6316,  5817, 
providing  that  a  sale  must  In  all  cases  be  ordered 
and  under  section  5021  the  mortgagee  may  upon 
application  have  a  Judgment  for  the  amount. 

PennsulvanAa, 
In  Bradley  v.  Chester  Valley  R.  Ck>.,  86  Pa.  150* 
Woodward,  J.,  stated  foreclosure  as  one  of  the 
remedies  open  to  the  mortgagee  in  that  state  modi- 
fied, however,  so  as  to  give  tbe  court  power  to  de- 
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cree  a  sale,  such  sale  having  all  the  force  and  eflteot 
of  a  foreclosure. 

And  In  Winton^s  App.,  87  Pa.  77,  the  court  held 
that  the  mortgagor's  equity  of  redemption  oould 
only  be  barred  by  his  own  agreement,  by  some  act 
of  his  whereby  he  is  estopped,  or  by  a  Judicial  sale. 

Teiineggee, 
In  Hord  v.  James,  1  Overt.  201,  the  court  held  that 
a  bill  to  strictly  foreclose  the  equity  was  not  the 
proper  remedy  and  directed  a  sale,  as  a  strict  fore- 
closure might  give  the  mortgagee  a  larger  value 
than  his  debt. 

Vermont, 

In  Vermont  under  the  General  Statutes  of  1882, 
chap.  28,  efi  74-79,  chap.  40,  tft  7-11,  and  the  Revised 
Statutes  of  1880,  M  76O-70S,  767-779,  the  mortgagor^ 
equity  of  redemption  is  strictly  torecloeed  in  case 
of  failure  to  comply  with  the  terms  of  the  decree. 

In  Miller  v.  Hamblet,  11  Vt.  489,  the  court  held 
that  the  courts  of  common  law,  by  statute,  had 
only  tbe  power  to  fix  tbe  time  of  forecloeure  In 
cases  where  the  conveyance  is  a  technical  mortgage 
by  deed,  void  upon  condition,  or  with  a  defeasance 
under  seaL 

Where,  upon  a  petition  for  foreclosure  by  the 
assignee  of  the  mortgage  against  the  assignor  to 
whom  the  mortgagor's  assignee  in  bankruptcy  and 
mortgagor  and  wife  had  conveyed,  and  also  against 
subsequent  mortgagees  and  attaching  creditors,  the 
attaching  creditors  claimed  solely  by  their  attach- 
ment, the  court  held  it  could  only  be  eifeotual 
against  them  by  reason  of  some  prior  right  in  tbe 
original  mortgagor  and  that  their  only  course  was 
to  redeem  to  save  strict  foreclosure.  Sprague  v. 
Rockwell,  51  Vt.  40L 

So  where  the  mortgage  was  given  to  secure 
the  support  of  the  mortgagee  the  oourt  decreed  a 
striqt  f  oreoloeure  quieting  the  absolute  title  to  tbe 
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to  be  owner,  under  a  title  apparently  ffood. 
He  took  his  original  title,  and  has  made  all 
his  subsequent  advances  and  pajinents  upon 
the  faith  of  the  act  of  the  ie/?islative  au- 
thority of  the  state,  and  of  judicial  tribunals 
established  by  the  state.  No  objection  was 
then  made  to  the  jurisdiction  of  the  court.** 
In  Benedict  v.  Oilman,  4  Pai^e,  58,  8  L.  ed. 
340,  the  bill  was  filed  against  subsequent 
judgment  creditors,  and  the  principal  ques- 
tion was  whether  the  plaintiff  was  entitled 
to  an  allowance  for  permanent  improvements ; 
and  the  chancellor,  in  disposing  of  this 
question,  says :  ^  It  is  charged  in  l^e  bill  in 
this  case,  and  admitted  by  the  answer, 
.  .  .  that  the  complainant  was  ignorant  of 
the  existence  of  these  judgments  until  after 
he  had  made  permanent  improvements  upon 
the  premises  to  a  considerable  extent.  Under 
such  circumstances  it  would  be  inequitable 
and  unjust  to  give  the  defendants  the  benefit 
of  those  improvements  without  compelling 
them  to  pay  an  equivalent  therefor.  The 
«ase  would  have  been  different  if  the  com- 
plainant had  made  the  improvements  with 
«  full  knowledge  of  the  defendant's  equitable 
riffht  to  redeem. "  The  right  to  a  judicial 
-sale  of  the  mortgaged  property  to  pay  the 
mortgage  debt  is,  m  this  state,  one  o'f  the 
incidents  of  the  mortgage  contract;  and  if 
the  mortgagor  is  in  default  the  mortgagee  is 
■entitled  to  the  enjoyment  of  this  right  un- 
impaired. It  can  only  be  secured  to  him  bv 
«  sale,  in  an  action  or  proceeding  to  which 
he  is  a  party :  for  in  all  such  cases  the  sale 
is  made  for 'the  benefit  of  all  the  parties  in- 
terested, and  the  proceeds  are  distributed 
■among  them  in  the  order  of  the  priority  of 


their  respective  liens.  This  was  the  view 
taken  by  the  general  term  of  the  eighth  dis- 
trict in  Pedbody  ▼.  Roberts,  47  Barb.  91,  where 
Judge  Daniels,  delivering  the  opinion  of  the 
court,  said,  (page  94:)  **The  second  mort- 
gagee possessed  the  right  to  maintain  an  ac- 
tion upon  it  for  the  foreclosure  of  so  much 
of  the  equity  of  redemption  as  remained  in 
the  mortgagor  at  the  time  when  it  was  re- 
corded, and  for  a  satisfaction  of  the  debt  se- 
cured by  it,  by  a  sale  of  the  mortgaged  prem- 
ises. This  right  has,  from  the  time  of  the 
civil  law,  been  secured  to  the  mortgagee,  as 
an  incident  to,  and  growing  out  of,  the  mort- 
gage itself.  ^  And  again,  at  page  95 :  **  This 
right  is  so  important  in  these  cases  that  the 
holder  of  the  mortgage  cannot  be  deprived 
of  it  without  at  the  same  time  very  sensibly 
impairing  and  depreciating  the  security  cre- 
ated \}j  the  mortgage ;  and,  as  such,  it  is  an 
essential  attribute  of  property,  which  posi- 
tive legislation,  even,  cannot  destroy,  with- 
out impairing  the  obligation  of  the  contract 
out  of  which  it  arises.*^ 

This  is  a  just  interpretation  of  the  literal 
terms  of  the  instrument,  for  the  mortgage  ex- 
pressly authorizes  the  mortgagee,  in  case  of 
default,  to  sell  the  mortgaged  premises,  and 
out  of  the  proceeds  satisfy  Uie  mortgage  debt. 
Where  it  is  a  second  mortgage,  and  the  mort- 
gagee is  made  a  partv  to  ;the  foreclosure  of 
a  prior  mortgage,  full  effect  Is  given  to  this 
power  of  sale,  by  means  of  the  sale  directed 
in  the  action  or  proceeding,  which,  as  we 
have  seen,  is  made  for  the  benefit  of  all  the 
parties  served  with  process  or  notice.  It  is 
not  necessary  to  hold  that  in  no  case  can  the 
right  to  sell  be  held  in  abeyance,   but  the 


premises  In  bim,  the  conditions  not  betnir  f  ulflUed. 
I^Jzzle  V.  IXearth,  28  Y  t.  787. 

Wigccmsln, 

The  Bevlaed  Statutes,  816,  9  8154,  which  provide 
that  in  an  action  to  foreclose  a  mortgage  upon  real 
•estate.  If  the  plaintiff  recover,  the  court  shall 
render  Judgment  of  f  orecloeuro  and  sale  relate  only 
to  cases  of  foreoloeure  where  there  is  an  outstand- 
ing equity  of  redemption  in  the  premises,  and  not 
to  a  case  where  the  instrument  although  in  form 
and  inception  a  mortgage,  by  reason  of  default 
became  an  absolute  conveyance,  in  which  latter 
ease  the  court  decreed  a  strict  foreclosure  decree- 
ing that  by  reason  of  the  breaches  of  the  conditions, 
the  equity  of  redemption  had  been  lost  and  the 
estate  had  become  vested  in  the  mortgagee  abso- 
lutely.   Bresnahan  v.  Bresnahan,  4A  Wis.  886. 

In  Landon  v.  Burice,  96  Wis.  878,  where  the  suit 
was  brought  to  foreclose  a  contract  for  the  sale  and 
conveyance  of  real  estate  on  account  of  the  failure 
of  the  vendee  to  make  payments  according  to  the 
contract,  the  court  held  a  judgment  of  strict  fore- 
closure in  conformity  with  the  established  practice 
was  the  proper  remedy  and  that  the  Laws  of  1869, 
lection  5  of  chapter  195,  which  enact  that  in  all 
oases  of  foreclosure  of  mortgages  by  the  Judgmeott 
decree,or  order  of  any  oourt,suoh  Judgment, decree, 
or  order  shall  direct  and  require  the  mortgaged 
premises  to  be  sold,  and  the  equity  of  redemption 
-  shall  not  be  foreclosed  without  such  sale,  except  by 
consent  of  parties  in  open  court,  did  not  affect  the 
ease,  as  the  legislaturs  expreoed  no  intention  to 
change  the  practice,  as  it' would  have  done  had  a 
-change  been  intended.  See  also  Button  v.  Schroy- 
-er,  5  Wis.  596;  Baker  v.  Beaoh,  16  Wis.  99;  Buswell 
V.  Peterson,  41  Wis.  88. 


And  where  the  relation  between  the  parties  was 
that  of  equitable  mortgagor  and  mortgagee,  the 
court  decreed  that  the  money  be  paid  within  a  rea* 
sonable  time  or  that  the  mortgagor  be  ioreoloaed 
of  his  equity  of  redemption.  Button  v.  8chroyer« 
tupra.   To  the  same  effect.  Baker  v.  Beach,  supra. 

So  in  Sage  v.  McLaughUn,  84  Wis.  660.  the  court 
held  that  It  was  proper  to  renders  decree  for  fore- 
closure and  sale,  provided  the  evidence  showed 
that  to  be  the  proper  course,  although  the  petition 
prayed  a  strict  foreclosure,  and  further  that  a  pro- 
viso for  redemption  was  essential  to  the  validity  of 
such  a  Judgment.  To  the  same  effect*  Bean  v.  Whlt- 
oomb,18Wiii.48L 

And  where  there  was  a  contract  by  deed  to  pay 
the  purchase  and  other  moneys  advanced  as  a  loan 
for  building  purposes,  and  to  make  the  whole 
property  a  security  therefor  the  mortgagors  at- 
torning tenants  to  the  mortgagees  who  agreed  to 
convey  upon  fulfillment  of  the  contract  by  the 
mortgagors,  the  court  decreed  a  strict  foreclosure 
without  sale,  and  acdon  for  any  defldenoy.  Kim- 
ball V.  Darling,  8S  Wis.  076. 

So  where  the  vendor,  under  a  contract  for  sale  of 
land.  Is  uoable  to  give  a  perfect  title,  the  vendee 
being  In  possession  having  paid  .part  of  the  pur- 
chase money  under  the  contract,  and  refusing  to 
rescind,  the  court  decreed  the  vendor  a  strict 
foreclosure  of  the  vendee^s  rights  under  the  con* 
tract.    Mclndoe  V.  Morman,  26  Wis.  688. 

But  in  Salisbury  v.  Chadboume,  46  Wis.  74,  the 
court  held  that  a  decreejn  strict  foreclosure  which 
gives  no  power  of  sale,  is,  without  the  consent  of 
mortgagor,  erroneous  under  the  Laws  of  1869,  chap* 
196, 1 6,  although  not  absolutely  void.  Briggs  v» 
Seymour,  17  Wis.  266,  followed.  B.  W. 
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right  cannot  be  denied  or  suppressed  unless 
some  adverse,  dominating  equity  requires  it. 
If  in  this  case  the  plaintiff  had  purchased 
and  taken  possession  in  ignorance  of  the  ex- 
istence of  defendant's  mortgage,  and  the  de- 
fendant, having  knowledge  of  the  prosecution 
of  the  foreclosure  action,  had  made  no  dis- 
closure of  his  incumbrance  upon  the  prop- 
erty, and  the  purchaser  was  thus  misled  to  his 
prejudice,  it  might  well  have  been  held  that 
it  would  be  ine'qui table  to  permit  the  de- 
fendant to  exercise  the  power  of  sale  in  his 
mortgage,  and  it  might  properly  have  been 
decreed  that,  unless  he  reimbursed  the  plain- 
tiff, his  int3rest  in  Uie  property  should  be 
deemed  extinguished.  Other  cases  might  be 
suggested  where  such  form  of  relief  would 
be  just.  But  in  all  cases  equitable  grounds 
for  "such  a  procedure  must  be  shown.  It  is 
not  a  matter  of  discretion  with  the  trial  court 
whether  a  remedy  of  this  kind  shall  be  ap- 
plied. The  proofs  must  bring  the  case  within 
the  exceptional  class  in  which  it  is  permitted, 
and  then  the  measure  of  the  relief  to  be 
granted,  or  the  conditions  upon  which  it  will 
be  allowed,  are  to  a  certain  extent  discre- 
tionary. 

As  to  this  defendant,  the  plaintiff  is  only 
a  mortgagee  in  possession.  It  is  true  she  has 
also  ac<^uired  the  title  of  the  mortgagor,  and 
has  extinguished  the  liens  of  all  other  in- 
cumbrancers who  were  made  parties  to  the 
foreclosure  action.  But  she  occupies  no  bet- 
ter position  with  respect  to  the  defendant 
than  if 'she  had  taken  a  deed  from  tiie  mort- 
gagor, and  an  assignment  of  the  other  in- 
cumbrances, and  hSd  gone  into  possession. 
As  to  the  defendant,  her  mortgage  is  still 
unforeclosed,  and  ihe  estate  which  the  mort- 
gagor had  when  he  executed  the  defendant's 
mortgage  is  still  subject  to  its  lien.  Tho 
plaintiff  may  at  any  time  foreclose  her  mort- 
gage; as  against  the  defendant,  notwith- 
standing the  former  defective  foreclosure. 
Brainard  v.  Ooaper,  10  N.  Y.  356 ;  Walsh  v. 
Rutgers  F.  Ins.  Oo.  13  Abb.  Pr.  88 ;  Frank- 
lyn  V.  Hay  ward,  61  How.  Pr.  48.  It  imposes 
no  hardship  to  require  her  to  pursue  such 
course  if  she  wishes  to  rid  the  title  of  the 
lien  of  defendant's  mortgage.  She  will  be 
as  fully  protected  upon  such  a  foreclosure  as 
she  would  have  been  upon  the  original  fore- 
closure, had  she  made  him  a  party  to  it.  The 
plaintiff  may  have  the  ordinary  decree  of 
foreclosure  against  the  defendant  in  this  ac- 
tion, if  she  so  desires,  and  all  persons  who  are 
necessary  parties  defendant  are  brought  in. 
It  is  not  seen  how  any  relief  can  be  afforded 
without  the  presence  of  the  purchasers  of  the 
other  two  parcels  of  the  mortgaged  premises. 
If  it  is  sought  to  reforeclose  plaintiff's  mort- 
gage, they  are  unquestionably  necessary  par- 
ties, as  the  owners  of  separate  portions  of 
the  property  mortgaged,  and  by  their  pur- 
chases they  have  respectively  acquired  an  in- 
terest in  plaintiff's  mortgage.  If  the  court 
is  asked  to  apportion  either  the  plaintiff's  or 
the  defendant's  mortgage  between  the  three 
farms,  they  are  necessary  parties  to  a  deter- 
mination of  that  question.  They  would  not 
be  bound  by  any  judgment  rendered  in  this 
action  which  adjudged  the  extent  of  the  lien 
of  either  mortgage   upon   their   respective 
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properties,  and  such  adjudication  would  be 
necessarily  involved  in  the  ascertainment  of 
the  amount  of  either  mortgage  equitably 
chargeable  upon  the  several  parcels.  In  such 
a  case  the  objection  of  a  defect  of  parties  is 
available,  although  not  raised  by  demurrer 
or  answer.  The  plaintiff  is  not  entitled  to 
the  equitable  relief  sought,  if  it  appears  that 
a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  and  the  court  must  direct  them  to  be 
brought  in,  (Code,  §'452;)  and,  where  it  ap- 
pears upon  appeal  that  this  has  not  been 
done,  the  court  will  reverse  the  judi^ment, 
although  the  issue  is  not  made  by  the  plead- 
ings. Bear  v.  Ameriean  Bapid  TeUg.  Co.  36 
Hun,  400. 

If  the  plaintiff  obtains  leave  to  amend  by 
bringing  in  all  necessary  parties,  she  may 
have  a  decree  for  a  foreclosure  of  her  mort- 
gage as  against  the  defendant,  and  a  sale  of 
the  mortgaged  premises,  in  which  decree  the 
equities  of  the  different  purchasers,  as  be- 
tween themselves,  can  be  properly  adjusUsd, 
and  the  court  can  direct  the  application  of 
the  net  rents  and  profits  upon  the  mortgage 
debt,  in  ascertaining  the  amount  which  tiie 
plaintiff  and  her  co-owners  of  the  mortgage 
are  entitled  to  receive  upon  a  sale  nf  the 
property.  In  general  terms,  we  think  tliis 
is  the  extent  of  the  relief  to  which  she  is  en- 
titled under  the  pleadings  and  proofs  in  this 
action. 

The  oblection  is  urged  that  the  judgment 
under  review  is  not  final,  but  interlocutory, 
and  therefore  not  appealable.  The  judgment 
is  peculiar  in  its  structure,  and  an  analysis 
of  its  provisions  leads  us  to  conclude  that  it 
finally  determines  all  the  substantial  rights 
of  the  parties.  It,  in  effect,  adjudges  that 
unless  the  defendant,  within  a  prescribed 
time,  gives  the  plaintiff  notice  of  his  desire 
and  intention  to  redeem  the  lands  purchased 
by  plaintiff  at  the  former  foreclosure  sale, 
he  is  forever  barred  and  foreclosed  of  and 
from  all  right,  title,  interest,  and  equity  of 
redemption  therein,  and  the  lien  of  his  mort- 
gage* thereon  cut  off  and  foreclosed,  and  that 
the  plaintiff  shall  hold  the  title  thereto  free 
from  such  lien.  If  the  notice  is  not  given, 
no  further  judgment  need  be  entered,  but 
this  decree,  by  the  force  of  its  own  provis- 
ions, effectually  destroys  the  lien  of  the  de- 
fendant's mortgage.  As,  presumably,  the 
time  has  expired  within  which  the  notice 
could  be  given,  the  judgment  has  become 
final,  and  subject  to  review  by  this  court 
If  the  defendant  had  elected  to  proceed  under 
the  judgment,  it  would  be  a  waiver  of  his 
right  of  appeal,  and  would  be  available  upon 
a  motion  to  dismiss  the  appeal.  But  the 
bringing  of  the  appeal  gives  rise  to  the  pre- 
sumption that  he  has  not  availed  himself 
of  its  provisions,  and  therefore,  if  it  stands, 
it  will  be  final  and  conclusive  upon  him, 
and  will  operate  to  extinguish  his  mortgage. 
Where  a  judgment  fully  and  completely. dis- 
poses of  the  substantial  rights  of  the  parties, 
at  issue  under  the  pleadings,  and  by  the  force 
of  its  own  provisions  may  conclude  the  ap- 
pellant without  the  entry  of  a  further  judg- 
ment, it  must  be  deemed  a  final  judgment, 
within  the  purview  of  section  190  of  the 
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Code,  although  in  a  certain  contingency,  de- 
pendent upon  the  action  of  the  appellant,  it 
provides  for  the  taking  and  stating  of  an  ac- 
count before  a  referee,  and  the  payment  of 
the  amount  found  due,  as  a  condition  pre- 
<^ent  to  the  enjoyment  of  certain  rights  ac- 
corded him  therein.  In  this  respect  the  case 
of  Produce  Bank  ▼.  Morton,  67  N.  Y.  199, 
is  closely  analogous.  It  was  there  held  that 
a  judgment  in  an  action  to  set  aside  an  as- 
signment for  the  benefit  of  creditors,  adjudg- 
ing the  assignment  void,  directing  the  as- 
signor to  account  before  a  referee,  and  that  a 
receiver  be  appointed  to  take  charire  of  the 
assigned  property,  pay  out  of  it  t£e  plain- 
tiff^s  judgment,  and  hold  the  residue  subject 
to  the  order  of  the  court,  is  a  final  judgment, 
reviewable  by  appeal. 

The  judgment  must  therefore  he  reversed,  and 
a  new  trial  granted,  if  plaintiff  elects,  within 
sixty  davs  after  filing  the  remittitur  in  the 
court  below,  to  proceed  with  the  action,  and 
applies  for  leave  to  amend  by  bringing  in 
the  necessary  parties.  If  such  leave  is  not 
applied  for  or  granted,  the  complaint  is  dis- 
missed, with  costs  in  this  court  and  in  all 
courts.  If  leave  to  amend  is  granted,  costs 
in  this  court  to  abide  the  determination  of 
the  supreme  court  as  to  the  conditions  upon 
which  leave  to  amend  may  be  granted. 

All  concur. 


PEOPLE  of  the  State  of  New  York,  BetpL, 

V, 

Charles  F.  PECK  ei  al„  AppU, 

(IBS  N.  Y.  888.) 

1.  dreulars  returned  with  ajunrers 
alter  havliiir  been  sent  ont  1^  the 
eommlMloner  ef  startletiee  of  labor 

to  obtain  Btatlstical  details,  under  Laws  1888i 
obap.  8,  as  amended  hj  Laws  1888,  chap.  206,  and 
which  have  been  lUed  and  deposited  by  bim  in 
hJ8  olBoe,  are  public  records  within  the  meaning 
of  New  York  Penal  Oode,  8  M,  making  it  a  crime 
to  destroy  or  mutilate  public  records. 
S.  The  Iket  that  the  commiMioner  of 
■tatlstlcse  of  labor  has  prepared  his  re- 
port does  not  authorise  him  to  destroy  papers 
fflTinff  statistical  information^  which  are  filed  in 
his  office  and  used  in  preparing  his  reports 

(June  6,  1808.) 

APPEAL'by  defendants  from  a  Judgment 
of  the  General  Term  of  the  Supreme 
Court,  Third  Department,  reversing  a  judg- 
ment of  the  Court  of  Sessions  for  Albany 
County  which  sustained  demurrers  to  an  indict- 
ment charging  defendants  with  the  removal, 
mutilation,  concealment,  and  destruction  of 
certain  public  records,  books,  papers,  and 
documents  which  had  been  filed  in  the  office 
of  defendant  Peck,  as  commissioner  of  labor 
statistics.    Affirmed, 

Statement  by  Earl,  J, : 

This  is  an  appeal  from  the  Judgment  of  the 

NoTB.— The  above  case  very  fully  presents  m 
opinion  and  briefs  the  authorities  applicable  to  the 
-question  Involved. 
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general  term  of  the  supreme  court,  reversing 
the  Judgment  of  the  court  of  sessions  of  Albany 
county,  which  sustained  the  demurrer  to  the 
indictment  against  tbe  defendants,  and  dis- 
cbsrged  tbem.  The  indictment  is  as  follows : 
**Tbe  grand  jury  of  the  county  of  Albany  ac- 
cuse Charles  F.  Peck  and  Elbert  Rodeers  of 
the  crime  of  removing  and  destroying  public 
documents,  committed  as  follows  :  The  said 
Charles  F.  Peck,  heretofore  and  at  the  time  of 
the  commission  of  the  acts  hereafter  stated, 
was  and  now  is  the  commissioner  of  statistics 
of  labor  of  the  state  of  New  York,  a  public 
officer  and  a  public  office  duly  created  by  an 
act  of  the  legislature  of  the  state  of  New 
York,  and  as  such  commissioner  it  became 
and  was  his  duty  to  collect,  assort,  systematize, 
and  present,  in  annual  reports  to  tbe  legis- 
lature, statistical  details  relating  to  all  depart- 
ments of  labor  in  this  state,  and  especially  In 
relation  to  the  commercial,  industrial,  social, 
and  sanitary  conditions  of  workingmen,  and 
to  the  productive  industries  of  this  state,  and 
that  at  all  the  times  hereafter  referred  to  it 
was  the  legal  duty  of  every  person,  owner, 
operator,  manager,  and  lessee  of  every  mine, 
factory,  workshop,  warehouse,  elevator,  foun- 
dry, machine  shop,  and  other  manufacturing 
establishment  in  the  state,  and  of  every  agent 
and  employ^  of  such  owner,  operator,  man- 
ager, and  lessee  of  every  such  mine,  fac- 
tory, workshop,  warehouse,  elevator,  foundry, 
machine  shop,  and  other  manufacturing  estab- 
lishment, to  furnish  to  such  commissioner, 
when  requested  by  bim,  statistical  and  other 
information  in  their  possession  or  under  their 
control  relative  to  the  lawful  duties  of  such 
commissianer,  as  above  set  forth,  and  to  truth- 
fully answer  questions  concerning  such  lawful 
duties  of  the  said  commissioner,  sent  to  them, 
by  said  commissioner,  by  circular.  That 
heretofore,  and  in  the  year  1891,  between  the 
1st  day  of  January  and  the  81st  day  of  Decem- 
ber in  said  year,  and  in  the  year  1892,  be- 
tween the  1st  day  of  January  and  the  1st  day 
of  September  in  said  year,  the  said  defendant 
Charles  F.  Peck,  as  commissioner  of  statis- 
tics of  labor  of  the  state  of  New  York,  in  pup> 
suance  of  the  duties  devolved  on  him  by  law, 
to  collect,  assort,  and  systematize  statistical 
details  relating  to  all  departments  of  labor  in 
this  state,  and  especially  in  relation  to  the 
commercial,  industrial,  social,  and  sanitary 
condition  of  the  workingmen  and  to  the  pro- 
ductive industries  of  this  state,  sent  circulars 
to  the  owners,  operators,  managers,  and  less- 
ees of  the  mines,  factories,  workshops,  ware- 
houses, elevators,  foundries,  machine  shops, 
and  other  manufacturing  establishments  of 
this  state,  which  said  circulars  did  then  and 
there  contain  questions  asking  for  statistical 
information  relating  to  the  lawful  duties  of 
such  commissioner,  and  relating  to  the  details 
of  all  departments  of  labor  in  this  state,  and 
especially  in  relation  to  the  commercial,  in- 
dustrial, social,  and  sanitary  condition  of  work- 
ingmen in  this  state,  and  to  tbe  productive  in- 
dustries of  this  state,  and  did  at  the  times 
aforesaid  receive  answers  to  the  questions  con- 
tained in  said  circulars,  from  the  owners, 
operators,  manai^rs,  and  lessees  of  tbe  mines, 
factories,  workshops,  warehouses,  elevators, 
foundries,  machine  shops,  and  other  manufact- 
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aring  establishments  of  this  state,  which  said 
answers  were  contained  in  and  written  on  the 
circulars  so  sent  out  by  the  said  Charles  F. 
Peck,  as  commissioner  of  statistics  of  labor  of 
the  state  of  New  York,  and  which  said  an- 
swers, then  and  there  being,  were  and  are  the 
statistical  details  relating  to  all  departments  of 
labor  in  ibe  state  of  New  York,  and  especially 
in  relation  to  the  commercial,  industrial, 
social,  and  sanitary  condition  of  workingmen 
of  the  state  of  New  York,  and  to  the  pro- 
ductive industries  of  the  state  of  New  York, 
and  which  said  circulars  containing  the  ques- 
tions aforesaid,  and  the  answers  aforesaid, 
were  sent  to  and  received  by  the  said  defend- 
ant Charles  F.  Peck,  as  such  commissioner  of 
statistics  of  labor  of  the  state  of  New  York, 
by  due  authority  of  law,  at  his  office  in  the 
new  Capitol  in  the  city  of  Albany,  and  known 
as  the  'Bureau  of  Labor  Statistics  of  the  State 
of  New  York,'  be,  the  said  Charles  F.  Peck, 
being  then  and  tbere  a  public  officer  of  the 
Btate  of  New  York,  and  received  and  filed  aud 
deposited  by  said  Charles  F.  Peck  in  the 
office  of  the  bureau  of  labor  statistics  of  the 
state  of  New  York  at  the  headquarters  thereof 
in  the  new  capitol,  in  the  city  of  Albany, 
the  said  bureau  of  labor  statistics  being  and 
was  then  and  there  a  public  office  of  the  state 
of  New  York,  and  being  then  and  there  re- 
ceived, filed,  and  deposited  by  due  authority 
of  law,  and  being  and  were  then  and  there 
public  records,  books,  papers,  and  documents 
of  the  state  of  New  York.  And  the  grand 
jury  further  say  that  the  said  Charles  F.  Peck 
and  Elbert  Rodgers,  on  the  11th  day  of  Sep- 
tember, 1892,  at  the  city  of  Albany,  in  this 
county,  feloniously,  willfully  and  unlawfully 
did  remove,  mutilate,  conceal,  and  destroy 
the  public  records,  books,  papers,  and  docu- 
ments so  as  aforesaid  filed  and  deposited,  by 
due  authority  of  law,  in  the  office  of  the  bureau 
of  labor  statistics  of  the  state  of  New  York,  in 
the  new  capitol,  at  the  city  of  Albany,  the 
same  being  then  and  there  a  public  office  of 
the  state  of  New  York,  and  the  same  being 
then  and  there  filed  and  deposited,  by  due 
authority  of  law,  with  the  commissioner  of 
statistics  of  labor  of  the  state  of  New  York,  at 
his  office  in  the  new  capitol,  in  the  city  of 
Albany,  he  being  then  and  there  a  public 
officer  of  the  state  of  New  York,  and  which 
Baid  public  records,  books,  papers,  and  docu- 
ments aforesaid  did  then  and  there  relate  to 
and  were  the  official  statistical  details  relating 
to  all  departments  of  labor  in  the  state  of  New 
York,  and  especially  in  relation  to  the  com- 
mercial, industrial,  social,  and  sanitary  con- 
dition of  the  workingmen  of  the  state  oif  New 
York,  and  to  the  productive  industries  of  the 
state  of  New  York  for  the  years  1890  and  1891, 
and  were  and  are  the  official  and  public  records, 
books,  papers,  and  documents  of  the  bureau 
of  labor  statistics  of  the  state  of  New  York, 
and  the  official  and  public  records,  books, 
papers  and  documents  of  the  people  of  the 
state  of  New  York.  And  the  grand  jury 
aforesaid  further  say  that  the  public  records, 
books,  papers,  and  documents  aforesaid  have 
been  and  are  withheld  by  the  said  Charles  F. 
Peck  and  Elbert  Rodgers,  and  have  been  and 
were  removed  and  mutilated  by  the  said 
Charles  F.  Peck  and  Elbert  Rodgers,  and  have 
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been  destroyed  by  the  said  Charles  F.  Peck 
and  Elbert  Rodgers,  so  that  the  grand  jury 
are  unable  tor  giye  a  belter  description  of 
them  thr.n  as  above  set  forth,  and  so  that  the 
grand  jury  are  unable  to  set  them  out  in  detail, 
and  are  unable  to  set  them  out  in  words  and 
figures.  And  so  tnat  the  grand  jury  aforesaid 
charge  and  accuse  the  said  Charles  F.  Peck, 
and  nie  said  Elbert  Rodgers  with  feloniously,, 
willfully,  and  unlawfully  removing;,  mutilat- 
ing, concealing,  and  destroying  public  records,, 
books,  papers,  and  documents,  contrary  to  the- 
statute  in  such  case  made  and  provided. 
James  W.  Eaton,  District  Attorney  of  the- 
County  of  Albany." 

The  defendants  demurred  separately  to  the 
indictment  on  the  ground  that  it  did  not  state- 
facts  sufficient  to  constitute  a  crime. 


Mr,  Edward  J,  Meenn*  for  appellantsr 

The  indictment  must  snow  on  its  face  that 
it  has  been  found  by  competent  authority  in 
accordance  with  the  requirements  of  law;  and 
that  a  particular  person  mentioned  therein  haa* 
done  within  the  jurisdiction  of  the  indlctora^ 
such  and  specific  acts  at  a  specific  time;  which 
acts  so  done  constitute  what  the  court  can  see, 
as  a  question  of  law,  to  be  a  crime. 

1  Bishop,  Crim.  Proc.  Isted.  §  411. 

Neither  presumptions  of  law  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated, 
in  an  indictment 

Code,  Crim.  Proc.  §  286. 

It  is  not  necessary  that  matters  of  which  the 
court  should  take  Judicial  notice  should  be 
alleged  in  pleading,  and  on  demurrer  a  plead- 
ing is  to  be  read  as  if  such  matters  were  stated 
therein. 

Abbott,  Trial  Brief,  §  66. 

An  allegation  to  the  contrary  of  that  of  whicb 
the  court  should  take  judicial  notice  is  not  ad- 
mitted  by  the  demurrer. 

Id.  g  86;  Cooke  v.  TaUman,  40  Iowa,  188. 

An  allegation,  the  truth  of  which  is  legally^ 
impossible,  is  not  admitted  by  demurrer.^ 

Id.  §  88. 

Judicial  notice  will  be  taken  that  the  report 
of  the  commissioner  of  labor  statistics  for  1891 
was  filed  long  prior  to  the  11th  day  of  Sep- 
tember, 1892,  and  also  judicial  notice  will  be 
taken  that  circulars  and  answers  thereon  are 
not  the  commissioner's  report  to  the  legisla- 
ture; also  the  form  and  words  of  the  blank, 
circulars  and  answers. 

1  Rice,  Ev.  86. 

Courts  judicially  notice  who  are  public  of- 
ficers and  their  duties. 

Kepler  v.  JKte.  188  U.  S.  138-146,  3d  L.  ed. 
531.  536;  Cary  v.  State,  76  Ala.  78;  Mc^or  v. 
State,  2  Sneed,  11;  WelU  v.  Jaekaon  Iron  Affg. 
Co.  47  N.  H.  235,  90  Am.  Rep.  575;  Wetherbee 
V.  7>ttn«,32Cal.  100. 

Courts  will  take  judicial  notice  that  facts  set 
forth  in  a  complaint  constitute  no  crime  under 
the  general  laws  of  the  state. 

Ex  parte  Kearny,  55  Cal.  221. 

It  IS  not  essential  that  matters  of  judicial 
cognizance  be  actually  known  to  the  judge. 
If  they  are  proper  subjects  of  judicial  knowl- 
edge the  judge  may  inform  himself  in  any  way 
which  may  seem  best  to  his  discretion  and  act 
accordingly. 
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State  Y,  Wagner,  61  Me.  178;  1  Greenl.  Ev. 
14tb  ed.  §  6,  and  note  a. 

The  duties  of  tbe  commissioDer  were  to  col- 
lect, assort,  systematize,  and  present  in  annual 
reports  to  the  legisUture  within  ten  days  after 
the  convening;  thereof  in  each  year,  statistical 
details  relating  to  all  departments  of  labor  in 
tbe  state  especially  in  relation  to  the  commer- 
cial, industrial,  social,  and  sanitary  condition 
of  workingmen,  and  to  the  productive  indus- 
tries of  tbe  state. 

Laws  1888,  chap.  856,  g  2. 

The  indictment  charges  as  the  offense  against 
defendants  that  the  circulars  sent  by  the  com- 
missioner and  the  answers  thereto  were  de- 
stroyed. 

The  words  "statistics^  and  "circulars"  have 
well  known  and  clearly  defined  meanings,  ref- 
erence to  which  will  show  how  far  short  the 
indictment  is  from  charging  the  defendants 
with  a  crime. 

2  Rapalje  &  Lawrence,  Law  Diet.  1218;  22 
Encyclop.  Brit.  p.  464;  8  Lalor,  Cyclop,  of 
Pol.  Science,  title  Statieties. 

An  indictment  upon  a  statute  must  state  all 
the  facts  and  circumstances  which  constitute 
tbe  statutory  offense  so  as  to  bring  the  accused 
perfectly  within  the  provisions  oi  the  statute. 

Wood  ▼.  PeopU,  63  N.  Y.  518;  United  Statee 
T.  Chruikehank,  92  U.  S.  648,  28  L.  ed.  688. 

Tbe  indictment  must  both  charge  the  crime 
and  the  act  constituting  it;  the  omission  of 
either  is  fatal. 

People  V.  Dumar,  106  N.  Y.  502. 

The  third  or  charging  part  of  the  indictment 
does  not  contain  a  plain  statement  of  the  act 
constituting  the  crime.  It  is  in  direct,  argu- 
mentative, Incondusive,  and  bad  pleading  un- 
der the  principles  of  the  criminal  law. 

1  Bishop,  Crim.  Proc.  §§  508,  5l9. 

It  is  absurd  to  charge  a  concealment  and  a 
destruction.  Each  charge  is  complete  in  itself 
and  is  repugnant  to  the  other. 

1  Archb.  Crim.  Pr.  &  PI.  Pom.  ed.  269. 

Repugnancy  in  an  indictment  is  a  fatal  de- 
fect. 

1  Whart.  Crim.  L.  7th  ed.  §  896. 

An  offense  cannot  be  created  by  implication. 

Bisbop,  Statutory  Crimes,  2d  ed.  §  194. 

Statutes  are  not  to  be  so  construed  as  to 
multiply  crimes  or  felonies. 

Com,  V.  Maeomber,  8  Mass.  264;  Cam,  v. 
Barlow,  4  Mass.  489;  Com,  ▼.  Martin,  17  Mass. 
859;  Com,  V.  Kenistan,  6  Pick.  420;  Bisbop, 
Statutory  Crimes,  2d  ed.  §  218. 

If  there  is  a  fair  doubt  whether  the  act 
charged  is  embraced  in  the  criminal  prohibi- 
tion, the  statute  should  be  construed  m  favor 
of  the  Accused 

United  Statee  ▼.  Whittier,  6  Dill.  85. 

The  charge  must  be  explicit  enough  to  up- 
hold itself. 

People  V.  Gates,  13  Wend.  817. 

Tbe  general  charge  in  the  indictment  that 
the  defendant's  act  was  committed  willfully, 
unlawfully,  and  feloniously,  etc.,  does  not  aid 
a  defective  statement  of  facts. 

Cam.  V.  Bunt,  4  Met  128. 

The  alle^tion  in  an  indictment  that  a  cer- 
tain paper  is  a  public  record  does  not  preclude 
the  court  from  examining  whether  there  is  any 
law  making  it  a  pul^Iic  record.  Unless  there 
is  some  statute  making  it  necessary  to  preserve 
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or  keep  papers  in  an  office  it  does  not  fall  with- 
in the  statute. 

Be  CorryeU,  22  Cal.  179;  Rex  v.  Debenham^ 
2  Bam.  A  Aid.  187;  Fleming  v.  Newton,  1  H. 
L.  Cas.  876;  1  Greenl.  Ev.  §§  483,  484. 

Burton  v.  TuiU,  7  L.  R.  A.  78.  78  Mich. 
868,  was  a  case  where  a  private  person  claimed 
the  right  to  make  a  general  inspection  and 
copy  of  papers  in  a  public  office.  This  case  i» 
contrary  to  the  decisions  in  New  York  and  the 
general  American  doctrine. 

Randolph  v.  8taU,  82  Ala.  752, 60  Am.  Rep. 
761,  and  note;  People  v.  Cornell^  85  How.  Pr. 
81,  reversing  82  How.  Pr.  149,  47  Barb.  829; 
Re  McLean,  2  Flip.  512;  Bean  v.  People,  7 
Colo.  202;  Belt  v.  Prince  Qeorgie  Ahetract  Co. 
10  L.  R.  A.  212,  note,  78  Md.  289. 

The  fact  that  a  paper  comes  into  a  public 
office  or  reaches  a  public  office  does  not  make 
it  a  filing  or  depositing,  unless  some  law  re- 
quires it  to  be  filed  or  deposited. 

Re  Carrjfell,  22  Cal.  179;  Blunt  ▼.  Patten,  2 
Paine,  C.  C.  898;  Smith  v.  Lawrence,  12  Mich. 
481;  Dunn  v.  Oamee,  1  McLean,  821;  2 
Bouvier,  Law  Diet  p.  520;  Batfidaon  v.  Mur^ 
phy,  18  Conn.  218. 

The  daily  minutes  taken  bv  the  clerk  and 
sanctioned  by  the  court  itseli  are  only  mem- 
oranda to  assist  the  memory  of  the  clerk  or 
ludge  in  makine  up  the  records  of  the  court 
When  the  clerk  has  once  made  out  this  his- 
tory and  written  it  in  the  record  book  bis 
power  over  it  ceases  and  the  record  of  the  court 
is  that  which  is  entered  at  length  in  the  record 
book,  and  the  minutes  aie  functus  officio, 

Barnes  v.  Lee,  1  Cranch,  C.  C.  480;  KeUer 
V.  KUlion,  9  Iowa,  829;  Moare  v.  Braum,  10 
Ohio.  198;  WiOard  v.  Whitney,  49  Me.  285; 
Taylor  v.  Com.  44  Pa.  181. 

The  circulars  issued  by  Commissioner  Peck 
and  the  answers  returned  thereon  were,  like  the 
memoranda  of  the  court  clerk,  valuable  onlv 
until  used  in  making  up  the  permanent  record^ 
«'.  e.,  the  annual  report  to  the  legislature. 

Leathers  v.  Cooley,  49  Me.  846;  Leveringe  ▼» 
Dayton.  4  Wash.  C.  C.  698. 

Where  an  officer  neglects  to  make  up  a  format 
record,  memoranda  filed  or  parol  evidence 
will  be  of  no  avail  to  prove  a  fact  that  must 
be  authenticated  by  record. 

Sayks  v.  Briggs,  4  Met  424. 

No  paper  is  part  of  a  record  unless  expressly 
made  so. 

Huddleston  v.  Slate,  7  Bazt  55;  Ordway  v. 
Canrae,  4  Wis.  45. 

A  memorandum  of  counsel  filed  with  a  lot  of 
other  papers  does  not  become  a  record.  It  re- 
quires something  more  than  presence  in  an 
office.    It  must  be  required  to  be  there. 

West  Brandt  Bank  v.  Donaldson,  6  Pa.  179; 
Williams  v.  Narris,  25  U.  S.  12  Wheat.  117; 
6  L.  ed.  571;  BellaW.  Neto  York,  L.  db  W.  R,  Co, 
24  N.  Y.  8.  R.  921;  20  Am.  &  Eng.  Encyclop. 
Law  p.  474;  Qeiyrge  v.  ToU,  89  How.  Pr.  504. 
See  also  Cayner  v.  Boyd,  65  Ind.  166;  Bohr  y. 
Neuenschwander,  120  Ind.  449. 

Mr.  James  W.  Eaton,  for  respondents: 

The  contention  of  appellants,  that  because 
there  is  no  express  provision  of  law,  declaring 
the  papers  in  question  to  be  public  papers  or 
requiring  them  to  l)ekept,  the  demurrer  should 
be  sustamed,  is  fallacious. 

A  document  is  that  which  conveys  informa- 
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don;  tbat  which  furnishes  svidence  or  proof; 
a  written  or  printed  instrument  Public  docu- 
ment, an  instrument  or  record  concerning  the 
business  of  the  people  at  large,  preserved  in  or 
emanating  from  any  department  of  govern- 
ment; also  a  publication  printed  or  issued  by 
order  of  one  or  both  houses  of  congress  or  of  a 
•state  legislature. 

Aodeison,  Law  Diet.  871.  872,  title  Docu- 
ment; 1  Rice.  Ev.  §  126,  p.  186.  See  also  Black, 
Law  Diet  title  PuMie  Document;  20  Am.  & 
Eng.  Encyclop.  Law,  p.  506. 1 2,  pp.  508,  509, 
"%  4,  and  notes;  1  Greeol.  Ev.  §  483. 

Kor  is  it  necessary  to  make  a  public  recorder 
document,  that  a  public  officer  should  person- 
ally make  the  entries;  it  is  sufficient  if  kept 
under  his  supervision  or  by  his  authority. 

Shanetan  v.  Ounn,  99  U.  S.  660.  25  L.  ed. 
306;  Eylmrg  v.  Perkins,  6  Cal.  675;  20  Am.  & 
Eng.  Encyclop.  Law,  507,  and  cases  in  note; 
Sturla  ▼.  Freeda,  L.  R.  6  App.  Cas.  62:3. 642. 

These  circulars  and  answers  were  original 
public  documents,  and  receivable  in  evidence 
«s  such;  and  the  reports  made  to  the  legisla- 
ture, while,  perhaps,  also  public  documents, 
4ire,  In  any  event,  but  secondary  evidence  of 
the  original  drcnlars  and  answers. 

Riehdrdson  ▼.  Meliith,  2  Bing.  229, 9  Moore. 
485;  OHndeU  v.  Brendon.  6  C.  B.  N.  S.  698; 
Burton  v.  Tuite,  7  L.  R.  A.  78,  78  Mich. 
368;  Evanston  v.  Ounn,  supra;  Bell  v.  Ken- 
driek,  25  Pla.  778. 

The  following  books  |or  papers  have  been 
held  to  be  official  or  public  documents,  though 
not  required  by  any  express  provision  of  law 
to  be  kept  under  the  rules  above  stated: 

An  official  list  of  land  belonginir  to  the  com- 
missioner of  the  sinking  fund,  together  with 
4he  penciled  memorandum  thereon  showing  to 
whom  sold. 

Eerr  v.  Farish,  52  Miss.  101. 

The  execution  book  of  the  county  treasurer. 

Dent  ▼.  Bryee,  16  S.  C.  1. 

A  copy  of  a  book  kept  \iy  a  school  commis- 
sioner, containing  his  transactions  in  selling 
lands  in  his  county. 

Hedriek  ▼.  Hughes,  82  U.  S.  15  Wall.  123, 
-21  L.  ed.  52. 

A  plat  book. 

Miller  v.  Indianapolis,  128  Ind.  196. 

A  book  kept  b^  a  county  treasurer,  contain- 
ing statements  oi  tax  sales,  etc. 

Oroe^ck  v.  Seelej/,  18  Mich.  829. 

The  informal  minutes  of  a  justice  of  the 
peace,  containing  data  from  which  a  formal 
record  may  be  compiled. 

Chamberlain  v.  Sands,  27  Me.  459. 

Book  recording  the  doings  of  school  com- 
missioners. 

Oearhart  v.  Diccon,  1  Pa.  224. 

Contemporaneous  memoranda  kept  by  select- 
men of  the  finances  of  a  town. 

Thornton  v.  Campion,  18  N.  H.  20. 

The  record  of  proceedings  of  a  municipal 
board  of  public  improvements. 

Fruin-Bambrick  Constr,  Co,  v.  Oeist,  87  Mo. 
App.  509. 

The  register  of  lamps  kept  by  the  lamp  in- 
spector. 

St,  Louis  Gas  Light  Co,  v.  Bt,  Louis,  86  Mo. 
495. 

Maps  in  the  office  of  the  reerister  of  deeds. 

Doherty  v.  MatseU,  16  N,  Y.  S.  R  593. 
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The  book  of  accounts  of  an  alcalde. 

Kyburg  v.  Perkins,  6  Cal.  674. 

Presumably  the  printed  reports  of  the  com* 
mission  to  the  legislature  would  not  be  evi- 
dence in  the  absence  of  statute  making  ihem 
such. 

Bella  V.  New  York,  L,  dt  W,  B.  Co,  24  N,  T. 
8.  R  921. 

The  allegation  in  the  indictment  that  the 
papers  in  question  were  filed  and  deposited  by 
authoritv  of  law  with  Peck  as  a  public  officer, 
and  in  bis  public  office,  is  sufficient  and  not 
demurrable.  A  paper  is  tiled  when  delivered 
to  the  proper  officer  and  in  his  official  custody. 

Anderson,  l>aw  Diet,  title.  File,  pp.  459, 
460;  7  Am.  &  Eng.  Encyclop.  Law,  960;  1 
Bouvier.  Law  Diet,  587. 

And  the  indorsement  or  file  marks  are  merely 
prima  facie  evidence  of  the  filing. 

Franklin  Oountv  Comrs,  v.  State,  84  Fla.  55. 

A  paper  is  filea  or  deposited  with  a  public 
officer  by  authority  of  law,  when  it  reaches  the 
public  officer  under  the  permissive  sanction  of 
the  law,  aod  when  it  appi^rtains  to  his  office  as  a 
convenient  and  appropriate  record  of  tbe  trans- 
actions of  his  office,  quite  irrespective  of  tbe 
fact  that  a  statute  does  or  does  not  specifically 
direct  its  preservation — when  it  is  in  short,  a 
public  document 

Coleman  v.  Ofn.  250ratt  865, 28  Am.  Repw 
711.     See  also  Bell  v.  Kendrick,  25  Fla.  778. 

The  indictment  is  sufficient  in  setting  forth 
the  offense  as  the  statute  defines  it,  and  it  ia 
not  necessary  to  state  any  circumstances,  save 
those  which  constitute  the  definition  of  the 
offense,  in  the  statute. 

Phelps  ▼.  People,  72  N.  Y.  884. 

Earl,  •/.,    delivered  the  opinion  of  the 

court: 

Chapter  856  of  the  Laws  of  1888.  as  amended 
by  chapter  205  of  the  Laws  of  1886,  provides 
as  follows :  **  Section  1.  The  governor  shall, 
by  and  with  the  advice  and  consent  of  the 
senate,  appoint,  within  ten  days  after  tbe 
passage  of  this  act,  and  thereafter  triennial ly 
on  the  first  Wednesday  in  April,  some  suit- 
able person  who  shall  be  designated  *Com- 
missioner  of  Statistics  of  Labor, '  with  head- 
Quarters  in  the  new  capitol,  at  Albany.  Sec 
2.  The  duties  of  such  commissioner  shall  be 
to  collect,  assort,  systematize,  and  present  in 
annual  reports  to  the  legislature,  within  ten 
days  after  the  convening  thereof  in  each  year, 
statistical  details  relating  to  all  departments 
of  labor  in  the  state,  especially  in  relation 
to  the  commercial,  industrial,  social,  and 
sanitary  condition  of  working-men,  and  to 
the  productive  industries  of  the  state.  Sec. 
8.  Said  commissioner  shall  also  have  power 
to  send  for  persons  and  papers,  to  examine 
witnesses  under  oath,  to  take  depositions,  to 
cause  them  to  be  taken  by  others  by  law  au* 
thorized  to  take  depositions;  and  said  com- 
missioner may  depute  any  uninterested  per- 
son to  serve  subpoenas  upon  witnesses,  who 
shall  be  summoned  in  the  same  manner,  and 
paid  the  same  fees,  as  witnesses  before  a 
county  court ;  and  any  person  or  owner,  opera- 
tor, manager,  or  lessee  of  any  mine,  factory, 
workshop,  warehouse,  elevator,  foundry,  ma- 
chine shop,  or  other  manufacturing  estab- 
lishment, or  any  agent  or  employ^  of  Buch 
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owner,  operator,  manAger,  or  lessee,  who 
shall  refuse  to  said  commissioner  admission 
therein  for  the  purpose  of  inspection,  or  who 
shall,  when  requested  by  him,  willfully  neg- 
lect or  refuse  to  furnish  to  him  any  stat- 
istical or  other  information  relative  to  his 
lawful  duties,  which  may  be  in  their  posses- 
sion or  under  their  control,  or  who  shall  will- 
fully neglect  or  refuse,  for  thirty  days,  to 
answer  questions  by  circular  or  upon  personal 
application  or  who  shall  knowingly  answer 
any  such  questions  untruthfully,  or  who 
shall  refuse  to  obey  the  subpoenas  and  give 
testimony  according  to  the  provisions  of  this 
set :  provided  that  no  witness  shall,  against 
his  will,  be  compelled  to  answer  any  ques- 
tion respecting  his  private  affairs, — shall,  for 
«very  such  willful  neglect  or  refusal,  be 
deemed  guiltv  of  a  misdemeanor,  and  on  con- 
Tiction  Uierefor  shall  be  punished  by  a  fine 
of  not  less  than  fiftjr  or  more  than  two  hun- 
dred dollars.  **  Section  4  provides  that  the 
commissioner  shall  receive  an  annual  salary 
of  $2,500,  and  his  expenses,  and  that  he  may 
spDoint  a  clerk  at  an  annual  salary  of  $1,200. 

t'faere  can  be  no  doubt  that  the  commis- 
sioner is  a  public  officer.  He  has  a  fixed  term 
of  office,  a  salary,  and  discharges  duties  for 
the  public.  He  is  to  have  and  seep  an  office 
in  the  capitol,  where  he  and  his  clerk  are  to 
discharge  their  principal  functions.  What 
<ajk  a  statute  mean  which  requires  a  public 
officer  to  have  his  **  headquarters'*  at  the  cap- 
itol? It  does  not  mean  temporary  head- 
<iaarter8,  but  permanent  headquarters,  dur- 
ing his  term  of  office.  It  does  not  mean  that 
he'is  to  occupy  the  corridors,  rotunda,  or 
some  other  open  space  in  the  capitol.  Ob- 
viously, it  means  that,  like  the  other  public 
officers,  he  is  to  have  a  room  in  the  capitol 
for  his  occupation,  and  for  the  discharge  of 
his  duties.  The  statute  gives  him  the  right 
to  such  a  room ;  and  thus  it  is  made  the  duty 
of  those  who,  by  law,  have  charge  of  tlie 
capitol,  to  assign  him  a  room,  and  if  they 
flhouJd  refuse  to  do  so  they  could  be  com- 
pelled by  mandamus.  The  indi ctment  shows 
that  he  did  occupy  a  room  in  the  capitol  as 
bis  office,  which  was  styled  the  **  Bureau  of 
Labor  Statistics."  So  here  was  a  public 
•officer,  and  a  public  office  officially  occupied 
by  him. 

This  act  has  relation  to  the  workingmen  of 
the  state  engaged  in  productive  industries. 
They  constitute  a  very  large  portion  of  the 
people.  They  are  generally  without  capital, 
and  more  or 'less  dependent.  The  relations 
between  capital  and  labor  are  yet  an  unsolved 
problem,  and  statesmen  and  scholars  are  en- 
^ged  in  its  solution.  Measures  for  the  amel- 
ioration of  the  condition  of  workingmcn, 
and  the  promotion  of  their  welfare,  are  fre- 
quently agitated,  many  of  which  are  based 
upon  imperfect  knowledge  and  crude  ideas. 
Knowledge  of  the  facts,  knowledge  of  the 
social  condition,  the  wages,  the  material 
needs  of  the  workingmen,  of  the  profits  of 
labor  and  of  capital,  and  of  the  condition  of 
the  productive  industries,  must  precede  any 
Intelligent  legislation,  any  remedial  meas- 
ures looking  to  the  welfare  of  workingmen, 
and  the  wise  and  beneficent  solution  of  the 
problem  above  mentioned.    So  the  main  pur- 


pose of  this  act  is  to  get  at  the  facts.    The 

f primary  duty  of  the  commissioner  is  to  col- 
ect  the  facts— called  in  the  act  ** statistical 
details" — in  relation  to  labor  and  production. 
Having  collected  the  facts,  then  he  is  to  as- 
sort and  systematize  them,  and  then  present 
them  in  his  annual  report  to  the  legislature. 
He  is  not  to  collect  the  facts  merely  to  enablo 
him  to  discharge  a  duty,  but  in  the  discharge 
of  a  duty.  He  is  to  collect  them,  not  for  his 
private,  personal  use,  but  for  a  public  pur- 
pose,— not  merely  to  enable  him  to  make  his 
report,  but  for  preservation  so  long  as  they 
can  be  useful.  These  statistical  details  for  a 
single  jrear  would  be  inadequate  for  accurate 
deductions  and  generalizations.  For  that 
purpose  a  series  of  years  are  needed.  One 
year  may  be  abnormal  as  to  the  conditions  of 
labor  and  industries,  and  thus  the  statistical 
details  for  that  year  might  be  misleading  and 
illusory.  The  facts  gathered  are  not  only 
for  the  use  of  the  commissioner,  but  for  every* 
body  who  has  occasion  to  use  them — for  law- 
makers; for  students  of  sociology,  political 
economy,  and  the  science  of  government ;  and 
for  the  general  historian, — and  they  may  be* 
come  more  valuable  as  the  years  go  by,  and 
the  opportunity  to  gather  tHem  has  in  a  great 
measure  passed  away.  Could  it  have  been 
the  intention  of  the  legislature  that  there 
sliould  be  no  means  to  test  the  accuracy  and 
value  of  the  report  of  the  commissioner?  Is 
he,  under  the  act,  to  be  permitted  to  present 
a  picture  of  the  condition  of  labor,  and  the 
productive  industries,  the  accuracy  of  which, 
in  consequence  of  the  suppression  of  the 
facts,  cannot  be  tested?  Shall  an  inferior 
state  officer  be  the  sole  judge  of  the  signifi- 
cance aud  value  of  the  uicts  he  gathers  under 
the  act?  Can  he  be  permitted  to  manipulate 
the  facts  to  sustain  some  pet  theory  of  his 
own,  or  even  to  serve  some  perverse  purpose, 
without  the  opportunity  of  detection  and  ex- 
posure? It  is  obvious 'that  the  act  would  be 
worse  than  useless — might  even  be  dangerous 
in  its  operation — if  the  statistical  details  are 
not  to  be  preserved,  and  the  manifest  purpose 
of  the  act  makes  it  important  that  they  should 
be  preserved.  If  untruthful  answers  be  given 
to  questions  contained  in  circulars  sent  out  to 
the  persons  named  in  the  act,  any  person  giv- 
ing such  answers  is  guilty  of  a  misdemeanor, 
and  may  be  convicted  and  punished,  and  to 
this  end  it  is  important  that  the  written  an- 
swers be  kept.  The  act  clothes  the  commis- 
sioner with  extraordinary  powers  to  gather 
the  facts.  He  may  use  compulsory  process 
for  that  purpose,  and  yet  may  he  destroy  the 
papers  and  documents  in  which  they  are  con- 
tained at  any  time  after  receiving  them ?  The 
duty  to  preserve  them  after  he  nas  received 
them,  and  they  have  reached  his  office,  we 
think,  is  plain,  and  is  implied  in  the  act, 
and  just  as  much  a  part  thereof  as  if  ex- 
pressly written  therein.  United  States  v. 
Bamtt,  6fi  U.  S.  1  Black,  55,  61,  17  L.  ed. 
94,  96 ;  Oelpcke  v.  Dubuque,  68  U.  S.  1  Wall. 
221,  17  L.  ed.  519. 

It  is  true  that  the  commissioner  may,  under 
the  act,  obtain  pertinent  information  by  ob- 
servation, which  may  not  be  reduced  to  writ- 
ing, and  thus  become  a  record.  But  if  he 
examines  witnesses  under  ttie  act  it  is  implied 
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that  such  examination  is  to  be  reduced  to 
writing,  and  all  the  pertinent  information 
which  iB  furnished  to  him  in  writing  under 
the  act  should  be  preserved  b^  him  in  his 
office.  It  belongs  to  the  public,  is  obtained 
at  the  publio  expense  for  the  public,  and 
should  be  preserved  un^M  it  may  be  destroyed, 
or  otherwise  disposed  k.  by  authority  of  law. 
Such  we  believe  to  be  the  scope  and  purpose 
of  the  act. 

It  appears  from  the  indictment  that  the 
commissioner  sent  out  circulars  calling  for 
the  statistical  details  mentioned  in  the  act, 
and  that  he  obtained  answers  to  such  circulars 
written  thereon,  which  were  filed  and  de- 
posited by  him  in  his  office  in  the  capitol, 
and  that  he  and  the  other  defendant,  sub- 
sequently destroyed  the  papers  and  docu- 
ments thus  filed  and  deposited ;  and  the  in- 
dictment was  found  against  them  under 
section  94  of  the  Penal  Code,  which  provides 
as  follows:  **A.  person  who  willfully  and 
unlawfully  removes,  mutilates,  destroys, 
conceals,  or  obliterates  a  record,  map,  l>ook, 
paper,  document,  or  other  thing  filed  or  de- 
posited in  a  public  office,  or  with  any  public 
officer,  by  authority  of  law,  is  punishable 
by  imprisonment  for  not  more  than  five  years, 
or  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  both."  We  can  perceive  no 
defect  in  this  indictment.  The  facts  alleged 
therein  show  the  commission  of  a  crime.  As 
we  have  shown,  the  circulars  and  answers 
written  thereon  were  public  papers  or  docu- 
ments. They  were  deposited,  and  also,  ac- 
cording to  the  general  and  common  under- 
standing of  the  term,  ''filed,*'  with  a  public 
officer,  By  authority  of  law,  and  the  indict- 
ment alleges  that  the  defendants  feloniously, 
willfully,  and  unlawfully  destroyed  them. 
It  matters  not,  as  we  have  shown,  whether 
this  destruction  took  place  before  or  after  the 
f^mmissioner  had  prepared  his  report.  As 
the  destruction  is  alleged  to  have  taken  place 
on  the  11th  day  of  September,  it  was  cer- 
tainly before  he  had  naade  his  report  to  the 
legislature.  To  test  the  matter  a  little  fur- 
ther, suppose  the  commissioner  resigns,  or  is 
removed  irom  his  office,  after  he  has,  at  great 
labor  and  expense,  obtained  these  statistical 
details.  Can  he  destroy  the  papers  contain- 
ing them?  Can  he  use  such  parts  of  them  as 
tend  to  support  some  theory  or  some  policy 
which  he  wishes  to  maintain  and  foster,  and 
destroy  the  rest?  Can  a  clerk  in  his  office,  or 
some  stranger,  take  and  destroy  them,  with- 
out responsibility  under  the  law?  Are  these 
valuable  papers  absolutely  without  protec- 
tion, except  such  as  the  commissioner  may 
voluntarily  give?  Can  he  not  be  compelled 
to  deliver  them  over  to  his  successor  in  office 
under  the  Revised  Statutes  and  under  the 
Code,  as  now  amended  ?  The  answers  to  these 
questions,  it  seems  to  us,  are  quite  obvious. 

The  learned  counsel  for  the  defendants 
claims  that  these  circulars,  with  the  answers 
therein,  were  not  **  statistics**  as  defined  by 
the  authorities  which  he  cites.  But  that  they 
contained  statistical  details— the  primary 
elements — out  of  which  a  table  or  system  of 
Statistics  could  be  framed,  cannot  be  doubted. 
It  is  quite  true  that  every  paper  that  comes 
into  a  public  office  in  the  performance  of  the 
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duties  of  the  officer  who  has  charge  of  the 
office  is  not  within  the  section  of  tlie  Penal 
Code  claimed  to  have  been  violated  by  the 
defendants.  It  is  not  easy  to  give  a  diefiui- 
tion  or  description  so  comprehensive  and  ac- 
curate as  to  include  every  paper  contemplated 
by  the  section.  It  is  enough  for  the  present 
purpose  to  say  that  papers  which  a  public 
officer  is  required  to  obtain,  in  the  discharge 
of  his  official  duties,  which  have  public  im- 
portance and'  are  of  permanent  value,  and 
may  serve  a  useful  purpose  after  they  have 
been  deposited  in  his  office,  or  with  him,  are 
under  the  protection  of  the  law.  If  these 
papers  had  actually  served  their  whole  pur- 
pose, so  that  they  could  no  longer  be  of  any 
use,  they  could  have  been  destroyed  with  im- 
punity, as  it  cannot  be  suppoeecl  that  it  wa» 
intended  by  the  law  to  save  such  papers  from 
destruction.  If  these  papers  contained  ma- 
terial and  pertinent  information  collected 
under  the  act,  and  for  the  purposes  con- 
templated by  the  act,  then  the  indictment 
could  not  be  defended  on  the  ground  that  the 
papers  were  the  private  papers  of  the  persona 
sending  them  to  the  commissioner,  or  that  the 
information  thus  communicated  was  con- 
fidentially disclosed.  The  statute  makes  it 
the  duty  of  the  commissioner  to  procure  the 
information,  and  makes  it  the  duty  of  the 
persons  designated  to  give  it,  and  when  the 
information  is  given  it  becomes  public,  and 
is  for  a  public  purpose,  and  no  stipulation 
or  promise  on  the  part  of  the  commissioner 
casTgive  it  any  other  character. 

We  regard  this  as  a  plain  case,  involving 
no  abstruse  questions  of  law.  We  have  not, 
therefore,  deemed  it  important  to  refer  to  or 
criticise  the  authorities  having  more  or  lesa 
bearing,  cited  upon  the  argument.  They 
will  be  found  in  the  carefully  prepared  briefs 
submitted.  We  ought  not  to  close  this  dis- 
cussion without  referring  to  the  very  able 
prevailing  opinions  delivered  in  the  court 
below.  We  would  have  rested  our  decision 
upon  those  opinions,  but  for  the  novelt7  of 
this  case,  and  its  public  importance. 

The  judgment  tMuld  be  affirmed. 

All  concur. 


William  B.  DUNCAN,  Jr.,  Reapt. 

f>. 

NEW  TOtvu.  MUTUAL  INSURANCE  CO.,. 

Appt. 

OSSN.Y.SS.) 

1.   Cancellation  of  a  policy  of  marine 
insurance  by  agrooment  of  the  partiee* 

and  the  return  of  the  pro  rata  uneanied  pre- 
mium, will  not  exempt  Uie  Insurer  from  liability 

NOTS— The  effect  of  a  mutual  mistake  in  respect 
to  the  existence  of  a  present  liability  on  a  policy  of 
insurance  when  it  is  surrendered  in  the  belief  that 
no  loss  has  occurred,  is  presented  in  the  oase  of  » 
life  insurance  policy,  in  Kiegel  v.  American  L.  Ins. 
Co.  11  L.  B.  A.  867,  140  Pa.  198,  and  ainun  re> 
ported  on  a  second  appeal  in  19  L.  B.  A.  106.  The 
present  case  is  closely  parallel  to  that  altiioufrta  re> 
latingr  to  a  marine  instead  of  a  life  policy,  and  the 
decisions  are  in  full  harmony. 


See  also  47  L.  R.  A.  267. 
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for  loeB  -vrblcb  bad  preTlously  occurred  while  the 
policy  -vrasin  force. 

9»  A]»ajBieiitofaiilnsiirer  after  aloMi 
hsui  oeeurred  and  it  ia  under  an  abeo- 
Inte  obligation  to  pay  the  amonnt  of 
the  policy  of  a  noaller  sum  bb  pro  rata  un- 
earned premium  upon  a  cancellatiou  of  the  policy 
and  its  discharge  from  liability  thereunder  will 
not  operate  to  release  it  from  liability  for  the  re- 
mainder of  the  loss  Incurred,  althouffb  such  dis- 
charge was  given  by  mistake. 

8.  Iipioranee  of  the  loss  of  an  insored 
weesel  at  the  time  the  policy  thereon  is  can- 
oeled«  and  a  supposition  that  she  has  reached  her 
port  of  destination,  constitute  such  a  mistake  of 
fact  as  wiU  entitle  the  insured  to  have  such  can- 
oellation  set  aside. 

4.  A  Judgment  in  a  suit  to  set  aside  the 
cancellation  of  a  p<ilicy  of  insnranee 
and  to  recover  the  amount  thereof,  will  not  be 
zevened  when  for  the  precise  sum  which  plain- 
tiff could  have  recovered  at  law,  because  be  asked 
for  equitable  relief  which  was  inot  necessary  to 
his  recovery. 

5.  On  appeal  from  a  Jnd^^ent  oettln^ 
aside  the  cancellation  of  a  marine  in- 
snranee policy  and  allowing  recovery 
of  its  amonnt  for  mistake  arising  from  the 
ignorance  of  the  insured  that  the  vessel  was  lost 
at  the  time  of  the  cancellation,  it  will  be  pre- 
■Dmed  that  delay  in  returning  the  pro  rata  pre- 
miums received  upon  the  cancellation  was  ex- 
plainable in  such  manner  as  not  to  prejudice 
plaintiff^s  right  to  recover,  where  no  defense 
baaed  upon  such  delay  was  alleged  In  the  answer 

.or  in  an  way  alluded  to  or  insisted  upon  at  the 
trial  and  there  Is  no  finding  of  fact  or  law  in  re- 
lation thereto. 

(April  U,  18B8.) 


APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Superior  Court  for  the 
City  of  New  York  modifying,  and  affirming 
ss  modified,  a  iudgment  of  a  special  term  in 
favor  of  plaintiff  in  an  action  brought  to  set 
aside  the  cancellation  of  an  insurance  policy, 
and  to  recover  the  amount  alleged  to  be  due 
thereon.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Langfdon  Ward»  for  appellant: 

The  effect  of  tbe  cancellation  of  the  policy 
waa  to  destroy  and  annul  it,  to  render  it  non- 
existent. The  cancellation  operated  as  a  release 
of  all  claims  under  it.  No  action  of  any  kind 
could  thereafter  be  maintained  upon  it. 

Bolton  ▼.  OarltsU,  2  H.  Bl.  260;  AfOmm  City 
Bank  v.  Leonard,  40  Barb.  119;  Baker  t. 
OiUtene  Mvt.  F.  Im.  Co.  61  Mich.  248. 

Tbe  cancellation  of  the  policy  was  not  in- 
daced  by  any  act,  deception,  or  suppression  of 
tbe  defendant,  and  it  was  part  of  the  con- 
tract of  insurance  that  it  would  be  terminated 
and  a  prorata  portion  of  tbe  premium  returned 
at  the  will  of  tbe  assured.  The  return  of  (he 
premium  and  cancellation  of  the  policy  was 
tberefore  a  performance  of  tbe  contract 

Whitt&more  t.  Farrington,  76  N.  Y.  457; 
Wilson  V.  Deen,  74  N.  Y.  581. 

An  application  to  cancel  was  on  the  part  of 
tbe  assured  a  warranty  that  tbe  vessel  had 
arrived  in  safety,  and  that  there  was  no  claim 
under  the  policy. 
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May  V.  Chrietie,  Holt,  67. 

Tbe  cancellation  of  tbe  policy  was  not  the 
result  of  such  a  mistake  of  fact  as  will  Justify 
a  couit  of  equity  in  interfering. 

Story,  Eg.  Jur.  gg  150,  161;  Dambmann  v. 
SchuUing,  75  N.  Y.  55. 

More  than  a  year  elapsed  after  tbe  discovery 
of  this  alleged  mistake  before  the  plaintiff  at^ 
tempted  to  restore  the  pre-existiog  condition. 

Where  a  party  desires  to  rescind  upon  the 
ground  of  mistake  or  fraud,  he  must,  upon  the 
discovery  of  tbe  facts,  at  once  announce  his 
purpose,  and  adhere  to  it.  Delay  and  vacilla- 
tion are  fatal  to  the  right  which  had  before 

All  bfti^t^n 

Orymee  r.  Sanders,  93  U.  S.  65,  23  L.  ed. 
798;  Thomas  v.  Bartow,  48  N.  Y.  200. 

Mr.  Everett  P.  Wheeler*  for  respond- 
ent: 

The  agreement  for  cancellation  was  without 
consideration. 

Tbe  Teasel  was  lost  before  that  time.  The 
plaintiff  then  had  a  valid  claim  for  this  loss. 
According  to  tbe  defendant's  contention,  the 
agreement  for  cancellation  was  to  reliDqutsb 
this  claim  for  $5,000  in  consideration  of  the 
payment  of  $238.88.  It  is  well  settled  that 
such  an  agreement  is  invalid,  even  though 
accompanied  by  the  payment  of  a  portion  of 
the  demand. 

Bunge  v.  Koop,  48  N.  Y.  225,  8  Am.  Rep. 
546:  Cos  v.  Hobby,  72  N.  Y.  141,  28  Am.  Rep. 
120;  Smith  v.  Kerr,  108  N.  Y.  31. 

An  act  done  or  contract  made  under  a  mis- 
take or  ignorance  of  a  material  fact  is  voidable 
and  rdievable  in  equity. 

1  Story,  Eq.  §140.  8eeal80§§  184, 141,148, 
148a;  2  Kent,  Com.  468;  Belknap  v.  Sealey, 
14  N.  Y.  148,  67  Am.  Dec.  120;  Marrin  v. 
Bennett,  26  Wend.  169;  National  Bank  of  Com" 
meree  v.  National  Meehanufs  Bkg.  Asso.  65  N. 
Y.  211;  MaHin  v.  McCormiek,  8  N.  Y.  881; 
MeCay  v.  Barber,  87  Ga.  428;  Toung  v.  Cole, 
8  Bing.  N.  C.  728;  Hitehoock  v.  Qiddings,  4 
Price,  185;  B/ieel  v.  Bieks,  25  N.  Y.  289; 
Movoatt  V.  Wrioht,  1  Wend.  855, 19  Am.  Dec. 
508. 

Ignorance  of  some  material. fact  is  in  law  a 
mistake 

1  Beach,  Eq.  S  48;  Hunt  ▼.  Rhodes,  26  U. 
8.  1  Pet.  1.  7  L.  ed.  27;  Bank  of  ChilUcothe  r. 
Dodge,  8  Barb.  288. 

Equity  will  not  reform  a  contract  unless  tbe 
mistake  is  proved  to  be  the  mistake  of  both 
parties,  but  may  rescind  and  cancel  a  contract 
upon  the  ground  of  the  mistake  of  one  party 
only  as  to  facts  material  to  the  contract. 

1  Beach,  Eq.  §  51;  Diman  v.  Promdenee  R. 
RCo.SK  I.  180;  Paget  t.  Marshall,  L.  R. 
28  Ch.  Div.  265. 

The  cancellation  of  the  policy  could  have 
only  one  of  two  effects — either  to  cancel  the 
policy  from  the  beginning,  in  which  case  the 
whole  of  the  premium  paid  should  be  returned, 
and  all  liability  for  any  intermediate  losses 
should  cease;  or  to  cancel  it  from  the  date  of 
cancellation,  allowing  the  company  to  retain 
a  pro  rata  premium,  and  retaining  also  its 
liability  for  losses  occurrini;  prior  to  that  date, 
but  freeing  it  from  liability  for  any  losses 
occurring  subsequent  to  that  date. 

Baker  ▼.  OUiuns  Mut.  F.  Ins,  Co,  61  Mich. 
248. 
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Earl,  J.,   delivered  the  opiDioii  of  the 
court : 

The  policy  of  insurance  in  this  case  was 
contemporaneous  with  the  policy  issued  upon 
the  same  vessel  which  was  under  considera- 
tion in  the  case  of  Duncan  v.  China  Mut, 
Ins.  Co. ,  129  N.  Y.  237.  The  two  policies 
were  quite  similar,  and  the  questions  of  law 
and  fact  involved  in  the  two  cases  were  nearly 
the  same  except  the  facts  ^rowin)?  out  of  tbe 
i^ncellation  of  the  policy  m  this  case,  which 
will  now  be  stated.  It  was  agreed  in  this 
policy  that  the  defendant  woula  ** return  pro 
rata  premium  for  ever^  thirty  days  of  unex- 
pired time,  if  tbe  policy  be  canceled  on  ar- 
rival. ^  The  policy,  by  its  terms,  was  to  run 
and  cover  the  vessel  from  August  8,  1888,  at 
noon,  until  August  8,  1889,  at  noon.  The 
vessel  sailed  from  New  York  for  Aux  Cayes 
in  Havti,  November  22,  1888.  On  the  28th 
day  01  November  it  was  arranged  between 
the  plaintiff  and  the  Banana  Steamship  Com- 
pany, then  owning  the  vessel,  that  the  poli- 
cies which  were  then  held  upon  the  vessel 
should  be  canceled  at  and  from  noon  of  the 
8d  day  of  December,  1888,  and  that  new  pol- 
icies should  be  procured  to  take  effect  at  that 
time.  Pursuant  to  that  arrangement,  the 
plaintiff  applied  to  the  defendant  to  cancel 
the  policy  in  question  at  and  from  December 
8d,  and  to  return  pro  rata  premium  for  the 
unexpired  time,  eight  montns,  amounting  to 
the  sum  of  $288. 88,  and  the  defendant  agreed 
so  to  cancel  the  policy,  and  accordingly 
wrote  across  the  face  thereof  the  following : 
** Canceled  at  request  of  insured,  R.  P.,  for 
eight  months.  December  8,  1888.  T.  B. 
B.,  Jr.,  Pt.," — and  also  indorsed  on  the  pol- 
icy the  following:  *'Pay  $238.88  return 
premium,  and  cancel  policy.  December  3d, 
1888.  T.  B.  B.,  Jr..  Pt.,'^-and  the  defend- 
ant paid  to  the  plaintiff  the  amount  of  the 
return  premium.  At  the  time  of  the  appli- 
cation for  the  cancellation  of  the  policy  the 
plaintiff  supposed  that  the  vessel  had  arrived 
at  the  port  or  Aux  Cayes,  and  the  defendant 
at  that  time  was  ignorant  whether  or  not  she 
had  reached  that  port,  and  did  not,  in  accept- 
ing the  proposition  to  cancel  the  policy,  con- 
sider whether  or  not  she  had  reached  the  port. 
From  the  time  of  the  sailing  of  the  vessel 
from  New  York  to  the  8d  day  of  December 
DO  information  had  been  received  by  cither 
parly  as  to  her  arrival  or  nonarrival  at  the 
port  of  destination,  and  at  that  time  it  was 
not  possible  that  such  information  could  be 
received,  as  there  was  no  telegraphic  com- 
munication between  this  country  and  Uiat 
island,  and  neither  party  then  had  any 
knowledfre  of  the  safety  or  loss  of  the  vessel. 
The  ordinary  length  of  a  voyage  from  New 
York  to  Aux  Cayes  for  such  a  vessel  was 
seven  days.  The  vessel  never  reached  her 
port  of  destination.  No  traces  oif  her  were 
ever  seen  or  found,  and  she  became  a  total 
loss  during  a  violent  hurricane  prior  to  the 
8d  day  of  December.  The  claim  of  the  de- 
fendant is  that  it  was  absolved  from  any  lia- 
bility upon  its  policy,  because  of  the  can- 
cellation thereof  on  the  3d  day  of  December. 
To  this  claim,  we  think,  there  are  three 
satisfactory  answers: 

1.  The  cancellation  of  the  policy  looked 
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to  the  future,  and  not  to  the  past.  It  was 
the  pro  rata  unearned  premium  which  was 
returned.  The  parties  did  not  bargain  for 
the  entire  destruction  of  the  policy,  as  the 
defendant  kept  the  premium  for  the  first  four 
months.  That  was  its  indemnity  for  the  risk 
it  took  durinff  that  time,  and  the  policy  was 
canceled  only  for  the  remaininfi^  eieht 
months.  The  cancellation  was  not  intended 
to  reach  back  and  absolve  the  defendant  from 
any  liability  which  it  had  already  incurred. 
If,  therefore,  we  assume,  as  claimed  by  the 
defendant,  that  the  cancellation  was  valid  and 
binding  upon  both  parties,  we  do  not  think 
that  it  exempted  the  defendant  from  lia- 
bility for  the  loss  which  occurred  during  the 
four  months  when  the  policy  was  in  force. 

2.  At  the  time  of  this  cancellation  the  loss 
had  occurred,  and  the  defendant  was  under 
an  absolute  obligation  to  pay  the  $5,000  in- 
curred. If  the  parties  had  known  of  the  loss, 
and  had  come  together  and  formally  agreed 
by  an  oral  or  written  agreement,  not  under 
seal,  that  the  defendant  should  be  absolved 
from  liability  by  the  payment  of  the  sum  of 
$288.88,  it  would  not  have  been  discharged 
from  liability  for  the  balance.  An  absolute, 
undisputed  liability  to  paj  $5,000  could  not 
be  discharged  by  the  simple  payment  of 
$288.88.  Bunge  v.  £oop,  48  N.  Y.  225,  8 
Am.  Rep.  546 ;  Coe  v.  HMv,  72  N.  Y.  141,  28 
Am.  Rep.  120 ;  Smith  v.  Kerr,  108  N.  Y.  81. 

The  fact  tliat  the  discharge  was  given  by 
mistake  cannot  give  it  greater  effect,  or  place 
the  defendant  in  a  better  position  than  it 
would  occupy  if  the  discharge  had  been 
properly  given  with  knowledge  of  all  the 
facts.  The  plaintiff  could  have  recovered  the 
balance  of  the  $5,000  upon  either  of  these 
two  grounds  in  an  action  at  law,  without 
setting  aside  the  cancellation  written  upon 
the  policy,  and,  as  this  judgment  is  for  the 
precise  sum  to  which  the  plaintiff  would 
have  been  entitled  in  an  action  at  law,  it 
should  not  be  reversed  because  the  plaintiff 
also  asked  for  equitable  relief. 

8.  The  plaintiff,  in  his  complaint,  alleged 
all  the  facts  and  prayed  for  relief  that  the 
cancellation  of  the  policy  should  be  rescinded 
and  set  aside,  ana  that  he  should  recover 
$5,000,  less  the  sum  of  $288.88  returned  to 
him  for  the  unearned  premium.  The  trial 
c(»urt  found,  what  was  absolutely  true,  that 
the  cancellation  was  made  by  mistake.  The 
insured  could  demand  the  return  of  unearned 
premium  only  upon  the  arrival  of  the  steam* 
ship  at  her  destination  and  It  was  only  upon 
her  arrival  that  the  defendant  was  t)ouna  to 
make  the  cancellation  and  return  the  pre- 
mium. Both  parties  manifestly  supposed  on 
the  8d  day  of  December  that  tJie  vessel  had 
reached  her  destination.  Both  parties  were 
mistaken  as  to  that  fact,  and. both  were  ig- 
norant of  the  loss  of  the  vessel  prior  to  that 
time.  So  it  is  entirely  clear  that  the  can- 
cellation was  made  under  a  mistake  of  fact. 
It  was,  at  least,  made  under  a  mistake  of 
fact  by  the  plaintiff,  and  therefore,  upon  the 
return  of  the  money  paid  to  him  he  was  en- 
titled, under  familiar  principles  of  law,  to 
have  the  cancellation  rescinded.  The  learned 
counsel  for  the  defendant  claims  that  we  de- 
cided something  in  conflict  with  these  views 
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In  Bambmann  v.  SehuUing,  75  N.  T  55,  and 
WMietnare  v.  FarHngton,  76  N.  Y.  457.  In 
the  former  case  we  held  that  ignorance  of  a 
fact  extrinsic  and  not  essential  to  a  contract, 
but  which,  if  known,  miirht  have  influenced 
the  action  of  a  party  to  the  contract,  is  not 
such  a  mistake  as  will  authorize  equitable 
relief;  that  as  to  such  facts  the  party  must 
rely  upon  his  own  vigilance,  and  that  if  not 
imix)sed  upon  or  defrauded  he  will  be  held 
to  his  contract.  Here  the  essential  facts  in 
reference  to  which  the  parties  were  mistaken 
were  not  extrinsic,  but  they  were  intrinsic, 
and  essential  to  the  contract  of  cancel  lation, 
and  were  involved  therein.  The  parties  were 
dealing  with  the  policy  which  both  supposed 
to  be  in  force  covering  the  risk  insured  on 
the  8d  day  of  December,  with  premiums 
which  both  parties  believed  were  unearned, 
in  reference  to  a  vessel  which  both  parties 
believed  to  be  in  existence.  As  to  all  of 
these  facts  they  were  mistaken.  The  vessel 
was  lost.  The  policy  bad  matured,  and  all 
the  premiums  had  been  earned. 

Without  commenting  upon  the  case  of 
Wkitieinore  v.  FarrinffUm,  it  is  sufficient  to 
say  of  it  that  a  discriminating  examination 
of  it  shows  that  it  is  not  an  authoritv  for  the 
defendant  in  this  case.  Upon  the  facts  ap- 
pearing in  this  record,  we  see  no  reason  to 
doubt  that  the  court  had  the  power  to  relieve 
the  plaintiff  from  the  mistake  allege.  The 
vessel  was  lost  in  November,  1888.  The 
proofs  of  loss  were  furnished  April  8,  1889, 
and  the  plaintiff  did  not  offer  to  repay  the 
$238.83  until  May,  1890,  and  the  defendant 
now  claims  that  by  retaining  this  sum  so  long 
the  plaintiff  was  guilty  of  laches,  and  so 
ratified  the  cancellation,  and  that  he  was  not 
entitled  thereafter  to  have  it  rescinded. 
There  is  no  explanation  contained  in  this 
record  of  this  lon^  delay.  We  may  assume 
that  it  was  explainable  in  such  manner  as 
not  to  prejudice  the  plaintiff's  right  of  re- 
covery in  this  action,  as  no  defense  based 
upon  that  delay  was  alleged  in  the  answer. 
nor  in  any  way  alluded  to  or  insisted  upon 
at  the  trial,  and  there  is  no  finding  of  fact 
or  of  law  in  reference  thereto.  All  that  we 
have  in  the  record  on  this  subject  is  that  the 
money  was  paid  to  the  plaintiff,  and  was  not 
tendered  to  the  defendant  until  May,  1890. 
Upon  such  a  state  of  the  record  it  is  manifest 
that  the  defendant  cannot  now  insist  upon 
the  alleged  laches  as  a  defense.  If  the  point 
had  been  made  in  the  answer,  or  upon  the 
trial,  it  is  possible  that  the  delay  would 
have  been  explained. 

There  are  no  other  exceptions  in  the  record 
requiring  attention,  and  the  judgment  should 
be  affirmed,  with  costs. 

All  concur. 


&  Petition  of  George  W.  McLEAN,  Receiver 
of  Taxes,  to  Enforce  Payment  of  Tax  Im- 
poeed  upon  Wyandance  Brick  &  Terra  Cotta 
Co. 
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eertaiii  county  waives  all  objeetloiui  to 
its  Muueeamment  la  a  different  ooontgr  in 

whiob  It  has  a  place  of  business  by  appearing-  be- 
fore the  taztnir  officers  there,  applying  for  and 
obtaioiDg-  areductloo  of  Its  aasessment,  and  mak- 
ing  and  filing  a  statement  that  its  principal  office 
and  place  for  the  trannctlon  of  Its  financial 
affairs  Is  in  the  latter  county. 

8«  The  mle  that  a  party  waive*  'an  ob* 
Jeetion  foonded  npon  wantof  *juriadic« 
tion  of  the  person  by  general  appearance 
and  proceeding  to  a  trial  upon  the  merits,  applies 
to  a  proceeding  for  the  aaecssment  of  personal 
property,  and  tbe  appearance  before  the  asseflsors 
of  parties  deeming  tbemselres  aggrieved  by  their 
proposed  action,  and  precludes  a  party  who  so 
appears  and  asks  to  have  his  assessment  reduced, 
and  obtains  a  reduction  without  making  other 
objection,  from  subsequently  claiming  that  the 
assessor  bad  no  Jurisdiction  to  tax  him  at  all. 

CAprll  18, 1888L), 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  a  special 
term  for  New  York  County  in  favor  of  peti- 
tioner in  a  proceeding  to  compel  payment  of  a 
personal  property  tax  and  a  fine  for  its  non- 
payment, as  prescribed  by  statute.     Afflrmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  D.  O.  Harriman»  for  appellant: 

Before  a  proceeding  which  may  affect  both 
the  liberty  and  the  property  of  a  person,  can  be 
upheld,  the  substantial  affirmative  is  uoon  the 
party  claiming  that  right  to  allege  and  prove 
that  he  has  jurisdiction  over  the  person  and 
property  of  that  person,  and  that  all  legal  re- 
quirements have  been  strictly  followed. 

Be  Second  Ave.  M,  E,  Church,  66  N.  Y.  896; 
Tingue  v.  Fori  Chetttr,  101  N.  Y.  299;  Coetu 
gan  v.  Mohairk  dk  H,  Biter  i2.  Co.  2  Denlo, 
609.  48  Am.  Dec.  758. 

The  respondent  must  show  and  prove  that 
the  assessment  was  made  On  or  before  the  sec- 
ond Monday  of  January,  1890,  and  that  tbe 
appellant  then  had  an  office  for  the  transaction 
01  its  financial  concerns  in  the  city  of  New 
York. 

Consolidated  Act,  §  817;  BeBaheock,  115  N. 
Y.  460;  Peofte  v.  Taxes  A  Assess.  Comrs.  91 N. 
Y.  593;  MygaU  v.  Washburn,  15  N.  Y.  316 ; 
Overing  v.  Foote,  65  N.  Y.  263. 

The  statement  made  and  verified  by  appellant 
on  April  10,  1890,  shows  the  financial  condi- 
tion of  the  appellant  on  the  second  Monday  of 
January,  1890,  but  that  statement,  made  in 
April,  1890,  did  not  authorize  tbe  tax  com- 
missioner to  put  tbe  name  of  appellant  and  the 
assessed  value  of  its  property  upon  tbe  books 
after  the  second  Monoayof  January,  when  the 
jurisdiction  of  the  assessing  officer  to  assess  for 
that  year  had  expired. 

McMahon  v.  Palmer,  102  N.  Y.  182,  188. 

Neither  the  deputy  tax  commissioners  nor 
tbe  tax  commissioners  have  power  to  deter- 
mine what  persons  or  property  are  taxable ; 
the  law  prescribes  what  persons  and  property 
mav  be  taxed. 

Jyational  Bank  of  Chemung  v.  Elmira,  69 
N.  Y.  58. 


Nora— While  the  at>ove  decision  to  not  strictly 
one  of  first  impression  it  is  sufficiently  novel  to  be  of 
much  Importance,  especially  in  view  of  the  multl- 
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tude  of  tax  cases  in  which  such  a  question  might 
arise. 
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•  The  Doticeft  given  by  advertisiog  in  the  pub 
lie  newspapers  are  not  shown  to  have  been 
published  in  the  newspapers  authorized  by  a 
concurrent  note  of  the  mayor,  corporation 
counsel,  and  commissioner  of  public  works,  as 
required  by  section  66  of  the  Act  of  Consolida- 
tion. Notices  advertised  in  newspapeis  not 
authorized  by  law  is  tantamount  to  no  notice 
at  all. 

Be  Smith,  62  N.  Y.  528;  Re  Phillip;  60  N. 
Y.  16;  ife  Burmeister,  76  N.  Y.  174. 

This  is  a  statutory  proceedins,  intended  to 
take  appellant's  property  against  its  consent, 
and  the  petitioner  must  show  affirm ativelv, 
and  prove,  that  all  the  requirements  of  the 
statu teh 8  ve  been  complied  with. 

Tax  commissioners  cannot  obtain  Jurisdic- 
tion by  simply  claiming  it  and  compel  appel- 
lant to  prove' a  negative,  as  it  is  attempted  to 
be  done  here. 

McLean  ▼.  Jephion,  9  L.  R.  A.  498,  123  N. 
Y.  142;  Re  New  York  Catholic  Protectory,  77 
N.  Y.  842;  Daran  v.  Backer,  61  N.  Y.  261 ; 
National  Bank  of  Chemung  v.  Elmira,  68  N. 
Y.  49. 

The  Act  of  1848,  as  amended  in  1861,  and 
the  filing  of  such  duplicate  certificate,  fix  the 
legal  residence  and  place  where  personal  prop- 
erty must  be  taxed. 

Oswego  Starch  Factory  t.  DoUotcay,  21  N. 
Y.  449. 

There  is  no  pretense  on  the  part  of  the  peti- 
tioner that  such  certificate  was  filed  in  New 
York  county,  but  on  the  contrary  appellant 
shows  that  no  such  certificate  was  ever  filed 
by  it  in  New  York  county. 

The  fact  that  appellant  had  an  office  for  the 
transaction  of  its  financial  concerns  in  New 
York  cit^  did  not  bring  appellant  within  the 
Jurisdiction  of  New  York  city  assessors  for 
the  purpose  of  taxation. 

Oawego  Starch  Co.  v.  Dolloway,  wpra;  West- 
ern Tranep,  Co,  v.  Scheu,  19  N.  Y.  408; 
Chesebrough  Mfg,  Co,  v.  Coleman,  44  Hun, 
645;   Union  S.  B.  Co.  v.  Bvffalo,  82  N.  Y.  851. 

Mr,  John  O.  H.  Mejrers.  for  respondent: 

Every  presumption  is  in  favor  of  an  order 
appealed  from,  and  in  disputed  questions  of 
fact  the  decision  of  the  sp!ecial  -  term  will  not 
be  interfered  with. 

Henderson  v.  Jackson,  2  Sweeney,  608;  Erie 
B.  Co,  V.  Ramsey,  45  N.  Y.  646. 

The  sum  due  from  individuals  and  corpora- 
tions has  been  determined  and  collected,  and 
DOW  to  deprive  the  city  of  the  amount  due 
from  appellant  would  change  the  situation 
from  that  presented  to  the  taxing  ofiScials  when 
the  rate  was  fixed.  The  loss  would  fall  on  the 
city  because  it  cannot  reclaim  from  the  state 
the  proportion  thereof  paid  to  the  state  comp- 
troller, neither  can  it  exact  more  from  its  other 
taxpayers. 

Curnen  v.  New  York,  79  N.  Y.  514;  O^Leary 
T.  BtHird  of  Education,  98  N.  Y.  1,  45  Am. 
Rep.  156. 

The  question  now  presented  has  already 
been  adjudicated  in  respondent's  favor. 

McLean  v.  Couper  Mill  Co.  60  Hun,  678; 
afiOLrmed ,  188  N.  Y.  608. 

Maynardy  /.,  delivered  the  opinion  of  the 
court: 
The  appellant,  a  domestic  corporation,  has 
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appealed  from  an  order  requiring  it,  as  a  de- 
linquent taxpaver,  to  pay  a  fine  equal  to  the 
amount  of  tax  levied  by  the  proper  authorities 
of  New  York  city  upon  an  assessment  of  per- 
sonal propertv  during  the  years  1899 and  1890. 
The  principal  ground  upon  which  it  seelu 
relief  is  nonresidence.  It  claims  that  the  as- 
sessing and  taxing  officers  had  no  jurisdiction 
to  make  the  assessment  and  levy  the  tax,  be- 
cause it  was  a  manufacturing  corporation,  in- 
corporated under  the  Act  of  1848.  and  that  in 
its  certificate  of  incorporation,  which  was  filed 
in  Suffolk  county,  it  is  stated,  that  "the  name 
of  the  town  and  county  in  which  the  openu 
lions  of  the  said  company  are  to  be  carried  on 
is  the  town  of  Babylon,  county  of  Suffolk;" 
and  it  is  alleged  that  the  greater  part  of  its 
business  was  in  fact  done  there,  and  that  it 
could  not  be  lawfully  assessed  for  personal 
property  elsewhere  than  in  Suffolk  county. 

Upon  the  facts  disclosed  in  the  record  be- 
fore us,  we  do  not  think  this  objection  was 
available  to  the  appellant  in  this  proceeding. 
It  is  admitted  that  during  these  years  it  had  a 
place  of  business  in  the  city  of  New  York, 
where  its  financial  transactions  were  conduct- 
ed, and  it  was  thus  apparently  assessable  for 
its  personal  estate  in  that  citjr.  The  assessing 
officers,  actiug  upon  the  visible  evidences  of 
the  fact,  between  the  first  Monday  in  Septem- 
ber and  the  second  Monday  in  January,  when 
they  are  required  by  law  to  complete  the  books 
of  assessment,  assessed  the  appellant  for  per- 
sonal property  valued  at  $200,000,  being  the 
amount  of  its  capital  stock,  and  which,  in  the 
absence  of  proof  to  the  contrary,  might  be 
presumed  to  be  the  value  of  its  personal  prop- 
erty. They  then  gave  notice,  as  requir^  by 
the  statute,  that  thev  had  completed  the  as- 
sessment records,  and  that  they  would  be  open 
for  examination  and  correction  until  the  Ist 
day  of  May.  Before  that  date  the  appellant 
made  application  to  the  commissioners  for  a 
reduction  of  its  assessment,  and  filed  a  written 
statement,  under  oath,  showing  its  condition 
for  the  purposes  of  assessment  on  the  Fecond 
Monday  of  January,  which  also  contains  the 
following  declaration:  "The  principal  office 
or  the  place  of  transacting  the  financial  busi- 
ness of  the  said  corporation  is  situated  .  .  . 
at  No.  19  Park  place,  in  the  city  of  New 
York."  It  does  not  appear  that  the  appellant 
then  made  an^  claim  or  gave  any  intimation 
to  the  commissioners  that  it  was  not  within 
their  jurisdiction  because  of  nonresidence.  In 
response  to  this  application,  and  acting  upon 
the  evidence  thus  presented  by  the  appellant, 
the  comroissioDers  reduced  its  assessment  from 
$200,000  to  $47,000,  upon  which  the  Ux  was 
subsequently  levied  in  due  conformity  to  law, 
for  the  nonpayment  of  which  the  fine  now 
complained  of  was  imposed.  We  do  not  deem 
it  necessary  to  consider  where  the  legal  resi- 
dence of  the  appellant,  for  the  purpose  of  tax- 
ation, might  have  been  in  1^.  Whatever 
objection  it  might  have  successfully  urged 
against  the  action  of  the  taxing  officers  on  tnat 
score  has  been  waived  by  its  appearance  be- 
fore them,  and  by  its  application  for  a  reduc- 
tion of  its  assessment,  and  by  its  statement, 
then  made  and  filed,  that  its  principal  office 
and  place  for  the  transaction  of  its  finandal 
affairs  was  in  the  city  of  New  York,  and  by 
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the  favorable  determination  of  the  commta- 
aioners,  aecured  upon  tbe  applicatioD  so  made 
and  tbe  proofs  so  furnished.  It  voluntarily 
sabmittea  itself  to  tbeir  jurisdiction,  and 
fleeted  to  have  a  taxable  residence  for  that 
rear  in  the  city  of  New  York.  While  such 
election  would  not  deprive  tbe  authorities  of 
another  municipality,  wliere  tbe  appellant 
might  actually  reside,  of  tbe  right  to  assess  it 
tbere  for  its  personal  estate,  it  was  sufficient 
toc'othe  the  respondent  with  Jurisdiction,  and 
to  sustain  his  action  induced  by  tbe  conduct 
of  the  appellant.  It  does  not  appear  that  the 
appellant  was  taxed  elsewhere  for  personal 
property  in  tbe  year  1890,  and  it  may  have 
obtained  exemption  from  taxation  in  other 
localities  on  the  ground  that  it  was  taxable  in 
New  York,  and  was  in  fact  taxed  there. 
There  is  not,  at  least  upon  tbe  record,  any 
question  of  double  taxation  involved. 

It  is  a  familiar  principle  that  a  party  may 
waive  an  objection  founded  upon  want  of  ju- 
risdiction of  tbe  person,  and  he  does  waive  it 
by  a  general  appearance,  and  proceeding  to  a 
trial  upon  tbe  merits.  WheehefcY,  Lee,  15 
Abb.  Pr.  N.  8.  24.  The  proceedings  for  the 
astfiessment  of  property  are  of  a  Judicial  char- 
acter, and  the  assessors,  in  makint?  an  assess- 
ment, act  judicially,  and  the  law  provides  for 
tbe  appearance  before  them  of  parties  deeming 
themselves  aggrieved  by  their  proposed  action, 
and  the  submission  of  proofs  to  support  the 
<»mp1aint  made,  and  a  final  determination  by 
the  assessors  thereon;  and  the  rule  referred  to 
is  applicable  to  such  a  proceeding,  and  pre- 
•cludes  a  party  who  appears  before  them,  and 
asks  to  have  his  assessment  reduced,  and  ob- 
tains a  reduction,  and  makes  no  other  objec- 
tion, from  subsequently  claiming  that  tbev 
bad  no  jurisdiction  to  tax  him  at  all.  In  such 
•cases  the  waiver  may  be  implied,  when  a  state 
of  facts  is  shown  to  exist  which  requires  it, 
and  the  implication  may  arise  from  an  omis- 
aiou  to  object  when  there  is  an  opportunity, 
«8  well  as  by  express  consent.  Be  New  York, 
W.  A  A  B.  B.  Co,,  85  Hun,  575.  There  is  al- 
T7ay8  the  legal  presumption  that  a  public  offi- 
cer will  properly  discbarge  his  official  duties; 
And  if  the  appellant,  in  making  its  application 
to  tbe  commissioners  for  a  correction  of  its 
imessment,  had  disclosed  the  fact  of  its  non* 
residence,  it  is  to  be  presumed  that  its  assess- 
ment would  have  been  stricken  from  tbe  roll, 
and  this  litigation  would  have  been  avoided. 
It  has  been  held  that  where  a  party  has  an 
election  to  pursue  one  of  several  courses,  and 
adopts  one  of  them  at  a  stage  of  tbe  proceed- 
ings at  which  the  election  is  to  be  made,  he  is 
4eemed  to  have  waived  all  others,  and  that  this 
rule  will  be  strictly  enforced  when  necessary 
to  prevent  a  multiplication  of  controversies. 
Northhampton  Nat.  Bank  v.  Kidder,  18  Jones 
•ft  8.  246.  The  precise  point  here  presented 
was,  we  think,  decided  by  this  court  in  Hil- 
ton v.  Fonda,  86  N,  Y.  839,  upon  facts  not 
materially  different  from  those  now  under 
•consideration.  There  the  plaintiff  was  a  non- 
resident, but  was  assessed,  as  a  resident,  for 
real  property, — a  form  of  assessment  which 
tbe  assessors  had  no  jurisdiction  to  make.  The 
agent  appeared  before  the  board,  and  asked  to 
have  the  assessment  reduced  in  valuation,  and 
ot>talneda  reduction,  but  not  so  much  aa  he 
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claimed  to  be  entitled  to,  and  made  no  objec- 
tion to  the  assessment  on  the  ground  of  the 
nonresident  of  the  plaintiff.  It  was  held  that 
a  party  may  waive  the  observance  by  officials 
of  a  statute  for  his  individual  benefit,  and  that, 
baving  knowledge  of  tbe  course  prescribed 
by  law  to  an  official,  be  cannot  look  on,  and 
see  the  officer  innocently  depart  from  tbe  pre- 
scribed course,  and  by  silence,  acts,  words,  or 
seeming  acquiescence  encourage  him  in  his 
departure,  and  subsequently  be  heard  to  claim 
that  his  action  was  unauthorized.  Chief  Judge 
Folger,  in  commenting  upon  tbe  course  of  tbe 
plaintiff's  agent,  said  (page  850)  that  it  was 
apparant  that  ''be  was  liable  to  be  understood 
as  tacitly  assenting  to  all  of  which  he  did  not 
openly  complain;  that  he  was  so  understood; 
that  be  was  bound  to  know  that  he  was  likely 
to  be  so  understood;  that  he  did  not  mean  to  be 
understood  otherwise,  and  did  perceive  that  he 
was  not  understood  otherwise."  *  In  the  present 
case  we  must  conclude  that  the  appellant's 
conduct  was  such  as  to  induce  in  the  minds  of 
the  assessing  officers  the  belief  that  it  was  a 
proper  subject  of  personal  taxation  in  New 
York,  and  that  it  assented  to  such  taxation 
there,  disputing  only  the  amount  for  which  it 
was  taxable;  and  that  it  cannot  now  justly 
complain  if  it  is  compelled  to  pay  the  tax 
thus  imposed. 

The  order  ihould  be  affirmed,  with  costs. 

All  concur. 


Be  SCHUYLER'S  STEAM  TOW-BOAT  CO. 


Frank  D.  8TURGE8,  Receiver,  Beipt.. 

Michael  MORAN  et  al,  AppU. 

(V»  N.  Y.  169.) 

The  appointment  by  a  state  oonrt  of  a  vBm 
ceiver  of  a  corporation  on  a  petition 

Nora.— JBveitts(O0ii«n  of  jurigdietkm  bv  appointment 

of  receiver. 

A$  between  a  recei/oer  and  an  aseianee  in  bank' 

ruptey, 

yyhere  tbe  state  court  has  first  acquired  Jurisdlo- 
tion  and  posseaBlon  by  the  appointment  of  a  re- 
ceiver, the  right  of  poeseeBion  will  not  be  yielded 
to  an  assignee  in  bankruptcy  in  subsequent  pro- 
ceedings. Skip  V.  Harwood,  8  Atk.  664;  Aiden  v. 
Boston,  H.  ft  B.  B.  Go.  S  Kat.  Bankr.  Reg.  230:  Be 
Clark  ft  Blnnljrer,  4  Ben.  88;  Sedgwick  v.  Menck,  6 
Blatohf .  168;  Storm  v.  Waddell,  2  Sandf.  Cta.  484,  7 
L.  ed.  075:  Elaenmann  y.  Thill,  1  Gin.  Sup.  Ct  Rep. 
(Ohio)  188;  Davis  v.  Alabama  ft  F.  R.  Co.  1  Woods, 
C.  C.  661;  Beecher  v.  Benlnger,  7  Blatcbf.  160-170; 
Watklns  V.  Pinkney,  8Edw.  Cb.  633. 6  L.  ed.  75& 

But  a  Judgment  in  a  state  court  appointing  a  re- 
ceiver and  extending  his  powers  over  the  debtor*8 
property  will  be  held  void,  as  against  an  assignee  in 
bankruptcy,  where  the  Judgment  is  obtained  la 
contravention  of  the  bankrupt  laws.  Buchanan  y» 
Smith,  88  U.  8. 16  Wall.  300,  21  L.  ed.  287. 

And  where  the  Insolvency  of  an  insurance  com* 
pany  intervened  so  as  to  make  tbe  company  a 
proper  subject  for  the  operation  of  the  bankrupt 
act,  the  Jurisdiction  of  the  bankrupt  court  exclud- 
ed that  of  the  state  court,  which  had  appointed  a 
receiver  and  was  proceeding  to  wind  up  the  insolv* 
ent  company.    Re  Merchants  Ins.  Co.  8  Bias.  162. 

And  a  receiver  appointed  In  supplemeutary  pro* 


See  also  24  L.  R.  A.  730;  25  L.  R.    A.  52,  354;  31  L.  R.  A.  335;  33  L.  R.  A. 
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New  Tobx  Goubt  of  Appeals. 


NOT^ 


for  its  dissolution  with  due  notice  to  the  at- 
toraey-geDeraU  brings  the  property  of  the  corpo- 
ration into  the  custody  and  exclusive  Jurisdiction 
of  the  court  from  the  time  of  such  appointment 
which  cannot  be  defeated  by  seizure  under  subse- 
quent process  of  a  federal  court  in  admiralty,  al- 
thouffh  the  latter  is  executed  before  the  receiver 
has  filed  his  bond  or  taJcen  actual  manual  posses- 
sion of  the  property. 

(November  29. 1802.) 

APPEA.L  by  defendants  from  an  order  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  an  order  of  the 
Special  Term  for  Albany  County  in  favor  of 

Slain  tiff  in  a  proceeding  instituted  to  restrain 
efendants  from  interfering  with  certain  prop- 
erty which  they  had  libeled  in  admiralty  after 
it  had  been  placed  in  plaintiff's  possession  as 
receiver.     Affirmed, 
The  facts  are  stated  in  the  opinion. 


Mr,  Joseph  F.  Mosher,  for  appellants: 

The  admiralty  court  having  first  acquired 
actual  possession  of  the  rei  it  must  retain  juris- 
diction. 

Actual  possession  alone  is  to  be  regarded* 
and  priority  has  been  maintained  or  acknowl- 
edged accordingly.  A  prior  right  to  take  pos- 
sesBion  is  of  no  avail. 

Bagan  v.  Lucai,  86  U.  8.  10  Pet.  401.  9  L. 
ed.  471;  Taylor  v.  Carryl,  61  U.  S.  30  How. 
588,  15  L.  ed.  1028;  Freeman  v.  Hovoe,  65  XJ. 
8.  24  How.  4r,0,  16  L.  ed.  749;  Buck  v,  CW- 
bath,  70  D.  8. 8  Wall.  334, 18  L.  ed.  2o7.  See 
also  CoveU  v.  Heyman,  111  U.  8.  176,  28  L.  ed. 
890:  HeidritUr  v.  Elizabeth  Oil  Cloth  Co,  112 
U.  8.  294,  28  L.  ed.  729;  Wiswall  v.  Sampson, 
56  U.  8.  14  How.  62,  14  L.  ed.  822:  PuUiam 
V.  Osborne,  h^  U.  S.  17  How.  471.  15  L.  ed. 
154;  Farmers  Bank  of  Delaware  Y,  Beaston,  7 
Gill  &  J.  421;  Dunlop  v.  Paterson  F.  Ins.  Co. 
12  Hun,  627,  affirmed,  74  N.  T.  145. 


oeedings  In  Aug-ust  cannot  be  held  to  be  vested  by 
virtue  of  his  appointment  with  the  title  to  property 
fraudulently  conveyed  by  the  judgment  debtor, 
where  the  debtor  was  adjud^red  a  bankrupt  In  Oc- 
tober of  the  same  year  and  the  receiver  did  not  sue 
to  set  aside  the  fraudulent  conveyance  until  May 
following.    Olney  v.  Tanner,  10  Fed.  Bep.  106. 

So  the  appointment  ot  a  receiver  and  an  injunc- 
tion in  a  suit  by  orediton*  bill  in  a  state  court,  will 
not  flrive  the  receiver  a  prior  riffht  to  a  claim,  an- 
terior to  the  Judflrmept.  awarded  under  the  Mexi- 
can treaty,  as  against  an  assignee  in  bankruptcy 
appointed  In  another  state,  where  both  the  receiv- 
er and  the  assignee  prosecute  their  claims  in  the 
circuit  court  of  the  United  States  for  the  district 
of  Oolumbia.  Booth  ▼•  Clark,  68  U.  8. 17  How.  822, 
16L.ed.16A. 

As  to  property  that  is  outside  of  the  jurisdiction  of 
the  court  appointing  a  receiver. 

Ordinarily  the  powers  of  a  receiver  are  limited  to 
the  Jurisdiction  of  the  oourt  appointing  him. 

So  a  creditor  in  New  York  obtaining  a  lien  will 
have  priority  In  New  York  over  a  receiver  under 
the  Ohio  statute  which  provides  that  on  the  in- 
solvency of  a  bank  its  property  shall  vest  in  a  re- 
ceiver.   Willltta  V.  Waite.  25  N.  Y.  677. 

So  the  Judgment  of  one  state  decreeing  a  dissolu- 
tion of  a  corporation  and  appointing  a  receiver  to 
take  charge  of  Its  effects  will  not  prevent  an  action 
in  another  state  prior  to  the  dissolution  from  pro- 
ceeding to  Judgment,  unless  the  corporation  is  ut- 
terly extinct.  Hunt  v.  Columbian  Ids.  Co.  66  Me. 
290, 92  Am.  Deo.  SOS. 

Bo  a  domestic  attaching  creditor  has  a  prior  claim 
over  a  nonresident  receiver,  though  the  receiver 
may  have  been  appointed  prior  to  the  attachment. 
Xaylor  v.  Columbian  Ins.  Co.  U  Allen,  368:  Oatlln 
▼.  WUcoz  SUver  Plate  Go.  8  L.  R.  A.  62. 123  Ind.  477; 
Warren  v.  Union  Nat.  Bank,  7  Phila.  166. 

And  possession  by  a  receiver  does  not  exempt  the 
property  from  attachment  when  taken  Into  an- 
other Jurisdiction,  flumphreys  v.  Hopkins,  6  L.  R. 
A.792,81Cal.66L 

But  on  this  question  as  presented  by  the  case  last 
cited,  there  is  some  conflict  of  authorities. 

And  where  a  receiver,  who  has  possession  of 
property  under  an  order  of  court  having  Jurisdic- 
tion to  appoint,  takes  it  to  a  foreign  Jurisdiction  in 
the  performance  of  his  duty,  it  cannot  be  taken 
from  his  possession  by  the  creditors  of  the  insolv- 
ent debtor  who  reside  within  that  Jurisdiction. 
Chicago.  M.  &  St.  P.  R.  Co.  v.  Keokuk  N.  L.  Pack- 
et Co.  106  lU.  817;  Pond  v.  Cooke,  46  Conn.  126,  29 
Am.  Bep.  668b 
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And  a  receiver  having  possession  under  his  ap- 
pointment and  shipping  the  property  to  another 
state  to  be  sold,  may  there  maintain  replevin  as 
against  an  attaching  creditor  there,  although  such 
receiver  had  not  qiialifled  or  given  bond.  GaglU  v. 
Wooldridge,  6  Baxt.  680, 85  Am.  Bep.  716. 

And  a  receiver  appointed  in  another  state  and 
having  property  as  such  receiver  in  the  state  of 
New  York  oould  not  there  be  sued  in  attachment. 
Killmer  v.  Hobart,  68  How.  Pr.  4B8. 

As  to  extra-territorial  authority  of  a  receiver,  se& 
notes  to  Humphreys  v.  Hopkins,  6  L.  R.  A.  792;  Oat- 
lln T.  Wilcox  Silver  Plate  Co.  8  L.  R.  A.  62. 

As  to  right  of  possession  between  the  receiver  and 
a  creditor  leoving  an  execution  or  attachment  on 
the  property. 

Ordinarily  the  appointment  of  a  receiver  gives 
such  right  of  possession  that  a  levy  of  an  execution 
or  attachment  thereafter  will  not  be  permitted  to> 
interfere  therewith.  Russell  v.  Texas  &  P.  R.  Co. 
68  Tex.  646:  DuRger  v.  Collins,  69  Ala.  8^  Robin- 
son V.  Atlantic  &  G.  W.  B.  Co.  68  Pa.  16U:  WiswaU 
V.  Sampson,  66  U.  S.  14  How.  62, 14  L.  ed.  822;  Rlch> 
ards  V.  People,  81  111.  661;  Atlas  Bank  v.  Nahant 
Bank,  28  Pick.  489;  Lane  v.  Sterne,  8  Olff.  688;  Hua- 
sell  V.  East  Anglican  R.  Co.  8  Macn.  ft  0. 101;  Eve- 
lyn V.  Lewis,  8  Hare,  472;  Walling  v.  Miller,  108  N. 
Y.  173.  See  Vamum  v .  Hart,  infra:  TInk  v.  Bundle 
10  Beav.  818;  Turner  v.  Turner,  16  Jur.  218;  Haw- 
kins V.  Gtotheroole,  1  Drew.  12;  Bandfleld  v.  Band* 
field,  1  Drew.  &  S.  810;  Broad  v.Wickham,  4  Sim.  611« 

But  where  the  levy  was  made  after  a  suit  for  a 
receiver  was  filed  and  before  he  was  appointed  it 
was  held  that  the  receiv«r*s  possession  was  subor- 
dinate to  the  lien  of  the  levy.  Van  Alstyne  v. 
Cook,  25N.Y.  489. 

And  where  the  sheriff  levied  an  execution  an<i 
was  in  possession  before  the  appointment  of  the- 
receiver,  his  title  was  superior  to  that  of  the  re- 
ceiver. Vamum  y.  Hart,  119  N.  Y.  101,  disttngisb* 
ing  Walling  v.  Miller,  supra,  on  the  ground  that  In 
the  latter  case  the  property  was  sold  by  the  sheriff 
after  the  title  had  passed  to  the  receiver  and  while 
it  was  in  his  possession. 

And  where  the  execution  was  issued  before  a  re- 
ceiver was  appointed  in  another  case,  and  the  exe- 
cution was  then  levied,  the  right  of  the  receiver  l» 
su  bordinate  to  that  of  the  execution  creditor.  Oon- 
ley  V.  Deere,  11  Lea,  274. 

And  after  the  appointment  of  a  receiver  in  pro- 
ceedings supplementary  to  execution,  a  seoonA 
execution  in  the  same  case  may  be  issued  and  lev- 
ied.   Smith  y.  Davis,  68  Hun,  100. 

And  if  the  possession  of  the  receiver  is  not  mo- 
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The  order  appoioting  the  Teoeiver  did  not  | 
▼est  him  with  the  possession  but  only  with  the 
riffht  to  take  possessioo,  which  was  of  do  avail 
against  actual  possession  by  the  court  of  an- 
other sovereignty. 

If  the  receiver  is  in  possession  from  the  time 
of  making  the  order,  it  must  follow  Uiat  any 
interference  with  the  property  after  that  time 
is  a  contempt  of  court,  for  it  is  a  disturbance 
of  the  possession  of  the  court  through  its 
officer. 

Bat  such  interference  in  advance  of  actual 
possession  by  the  receiver  is  not  punishable  as 
a  contempt. 

Albany  Oity  Bank  v.  Sehermerhom,  Clarke, 
Ob.  2U7,  7  L.  ed.  121,  9  Paige,  872,  4  L.  ed. 
786.  88  Am.  Dec.  551;  Bowery  Sen,  Bank  v. 
Biehardi,  8  Hun,  866;  Walling  v.  Miller,  108 
N.  Y.  178;  Vamum  v.  Bart,  119  N.  Y.  101. 

An  execution  issued  after  the  appointment 


of  a  receiver  in  supplementary  proceedings, 
and  levied  upon  property  not  in  his  possession 
is  valid. 

Smith  V.  Dame,  68  Hun,  100;  Rteam  Stone 
Gutter  Co.  v.  Windsor  Mfg.  Co,  18  Blatchf.  291; 
Davis  V.  Gray,  88  U.  8.  16  Wall  203.  21  L. 
ed.  447;  Beach,  Receivers,  §  239;  2  Wait,  Pr. 
249,  250;  Farmers  Bank  of  Delaware  y.  Beas^ 
ton,  7  Gill  &  J.  421. 

As  regards  tangible  property  and  the  rights 
of  third  persons  the  order  appointing  a  receiver 
is  merely  the  record  and  evidence  of  bis  au- 
thority to  take  possession  as  an  officer  of  the 
court.  Therefore  the  appointment  has  been 
called  an  equitable  execution. 

Dans  V.  Gray,  88  U.  8. 16  Wall.  208.  21  L. 
fid.  447;  Ettnt  v.  Wolfe,  2  Daly,  808;  Beverley 
V.  Brooke,  4  Gratt.  187. 

Cases  can  be  cited,  between  receivers  and 
officers  of   courts  of  the  same  sovereignty, 


tested,  a  levy  and  sale  of  the  same  property  may  be 
made  under  an  execution.  Albany  City  Bank  v. 
Bchermerhom,  9  Paiffe,  8712, 4  L.  ed.  78B. 

A  Jadffment  airainst  a  corporation  and  for  a  re- 
ceiver may  be  levied  on  by  a  creditor  oC  the  plain- 
tiff notwithstanding  the  appointment  of  the  re- 
oeiver.   Wheaton  v.  Spooner  (Minn.)  Feb.  2i,  18C8. 

Asto  reeeirer*t  ritffU  of  possession  as  affected  by  the 

time  of  appointment^  giving  bonAt  and  taMng  pos- 

session. 

The  court  first  taking  oogniianoe  of  the  oontrc^ 
versy  la  ordinarily  entitled  to  retain  the  Jurisdio- 
tton  to  the  end  of  the  litigation,  and  to  assume 
control  and  possession  to  the  exclusion  of  all  other 
courts  of  co-ordinate  jurisdiction.  Judd  v.  Bank- 
ers ft  M.  Teleg.  Co.  81  Fed.  Bep.  188. 
.  And  the  appointment  of  a  receiver  secures  to  the 
court  the  power  to  control  all  controversies  affect- 
Inir  the  possession.  Howell  v.  Hough,  46  Kan.  IfiSi; 
Ward  V.  Swift,  6  Hare,  809;  Miers  v.  Zanesvllle  ft 
M.  Tump.  Co.  11  Ohio,  275;  Vermont  ft  C.  B.  Co.  v. 
Vermont  Cent.  B.  Co.  40  Vt.  792;  Atty-Gen.  v.  At- 
lantic Mut.  Ins.  Co.  100  N.  Y.  279:  Bt.  Joseph  ft  D.  a 
B.  Co.  V.  Smith,  19  Kan.  220;  HiUs  v.  Parker,  111 
ICasB.  508;  Kinney  v.  Crocker,  18  Wis.  75. 

See,  however.  Farmers  Bank  of  Delaware  v. 
Beaston,  7  Oill  ft  J.  421,  infra,  denying  the  doctrine 
that  the  right  of  possession  takes  effect  at  the  time 
of  appointment. 

The  appointment  of  a  receiver  takes  effect  as  to 
his  right  of  possession. from  the  time  of  granting 
an  order  of  reference  to  appoint.  Be  Berry,  26 
Barb.  66. 

But  the  order  of  appointment  cannot,  as  against 
the  right  of  third  persons,  relate  back  beyond  the 
time  of  granting  it,  and  cannot  vest  title  in  the  re- 
eeiver  at  a  period  previous  to  date  of  appointment. 
Artisan^  Bank  v.  Treadwell,  84  Barb.  568. 

Where  two  receivers  are  appointed  the  same 
day  by  different  courts,  the  first  Judicial  action, 
the  first  service  of  papers,  the  first  granting  the 
order  of  appointment,  give  priority  notwithstand- 
ing the  other  receiver  may  obtain  possession  first. 
People  V.  Central  City  Bank,  53  Barb.  412;  Owens 
V.  Ohio  Cent.  B.  Co.  20  Fed.  Bep.  10. 

The  same  court  may  displace  a  receiver  in  one  suit 
by  an  appointment  of  another  receiver  in  another 
suit,  Imt  the  proper  way  is  to  extend  the  receiver- 
ship In  the  first  suit  so  as  to  embrace  the  matter  Id 
the  second,  estate  v.  Jacksonville.  P.  ftM.  R.  Co. 
ISFla.  202;  Howell  v.  Blpiey,  10  Paige,  48,  4  L.  ed. 
078. 

nie  court  to  which  an  action  for  the  appoint- 
ment of  a  receiver  is  brought  takes  Jurisdiction 
first  and  may  restrain  by  injunction  aM  persons 
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from  Interfering  with  the  possession.  McCarthy 
V.  Peake,  18  How.  Pr.  188;  Young  v.  Rollins,  86  N. 
C.  486;  Phoenix  Foundry  ft  Mach.  Co.  v.  North  River 
Constr.  Co.  88  Hun,  166;  Erie  B.  Co.  v.  Ramsey,  4& 
N.  T.  697,  overruling  Schell  v.  Brie  B.  Co.  61  Barbw 
868. 

After  the  receiver  gives  bond,  his  title  then  re- 
lates back  to  the  time  of  hJs  appointment.  Rs 
Jensen  Co.  128  N.  7.  660;  Butter  v.  TaUis,  6  Sandf. 
610;  Wilson  v.  Allen,  6  Barb.  542;  Fairfield  v.  Wes- 
ton, 2  Sim.  ft  Stu.  96;  Lottimer  v.  Lord,  4  B.  D. 
Smith,  188;  Re  Waterbury,  8  Paige,  888, 4  L.  ed.  470; 
West  V.  Fraser,  5  Sandf.  SSJB;  Voorhees  v.  Seymour,. 
26  Barb.  660;  Porter  v.  Williams,  9  N.  7. 142,  60  Am. 
Dec  619;  Maynard  v.  Bond,  67  Mo.  815;  Steele  v. 
Sturges,  6  'Abb.  Pr.  442;  Texas  Trunk  B.  Co  v» 
Lewis,  81  Tex.  1. 

If  a  receiver  is  appointed  and  gives  bond  in  a 
supplemental  proceeding  in  aid  of  execution  and 
is  then  appointed  in  other  proceedings  in  aid  of 
executions  but  is  not  required  to  give  bonds  in  sucb 
other  cases,  the  priority  of  such  claims  wiU  not  be 
affected  by  not  giving  bonds  in  such  cases.  Bank» 
V.  Potter,  21  How.  Pr.  471. 

A  receiver  in  possession  cannot  be  removed  nor 
his  possession  interfered  with  by  another  court  of 
co-ordinate  Jurisdiction.  Toung  y.  Montgomery 
ft  B.  R.  Co.  2  Woods,  a  a  606;  O'Mahoney  v.  BeU 
mont,  62  N.  T.  188. 

In  the  case  of  a  mixed  and  scrambling  possession 
of  property  claimed  by  a  receiver  and  which  claim 
is  opposed,  the  legal  seisin  attaches  itself  to  the 
right  of  possession.  Havemeyer  v.  San  Francisco- 
City  ft  County  Sup.  Ct.  10  L.  R.  A.  660,  87  Cal.  267. 

Under  an  order  appointing  a  receiver  providing 
that  the  appointment  is  not  to  affect  the  prior  in- 
cumbrances, the  reservation  of  the  right  to  take- 
possession  is  not  intended  to  authorize  them  to  di^ 
turb  the  possession  of  the  receiver.  Beverley  v. 
Brooke.  4  Gratt.  187. 

See  also  questions  between  state  and  federal- 
courts,  it^ra,  for  other  cases. 

As  to  questions  between  stats  and  federal  courts. 

Whilst  ordinarily  the  court  first  acquiring  Juris- 
diction of  the  persons  and  the  subject-matter  r^ 
tains  It  to  the  exclusion  of  all  others,  yet  there  is 
some  oonfiict  of  authorities  as  to  whether  the  mere 
filing  of  a  suit  in  which  a  receiver  is  asked  excludes- 
other  courts  from  entertaining  similar  suits. 

Some  of  the  courts  bold  that  the  exclusive  Juris- 
diction attaches  from  the  time  of  filing  the  peti- 
tion for  a  receiver.  Biay  v.  Printup,  59  Oa.  128; 
Spinning  v.  Ohio  Life  Ins.  ft  T.  Co.  2  Disney  (Ohioh 
386;  Bill  V.  New  Albany  etc  R.  Co.  2  Biss.  80O: 
Union  Trust  Co.  v.  Rockford,  R.  L  ft  St.  L.  R.  Co. 
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where  the  courts  speak  of  property  being  in 
-eustodia  legis  from  the  time  of  the  appoiDtment 
^f  the  receiver. 

But  none  of  these  cases  go  on  the  ground 
that  the  interference  with  the  property  was  a 
'disturbance  of  the  possession  of  the  receiver. 

Be  Berry,  26  Barb.  65;  Steele  v.  Sturges,  6 
Abb.  Pr.  443;  BuUer  v.  TaUie,  5  Sandf.  610. 

Mr.  James  W.  E»ton,  for  respondent: 

By  the  order  of  July  31^  appointing  a  re- 
-ceiver,  the  state  court  acquired  jurisdiction  of 
the  property  of  the  corporation,  and  that  juris- 
diction is  exclusive  as  against  all  other  courts 
•of  co-ordinate  jurisdiction. 

Jensen's  Case,  128  N.  Y.  550.  See  Maynard 
T.  Bond,  67  Mo,  816;  Butter  ▼.  TaUis,  6  Sandf. 
•610;  Steele  v.  Sturges,  6  Abb.  Pr.  442;  Texas 
Trunk  B.  Co.  v.  Lewie,  81  Tex.  1;  Olney  ▼. 
Tanner,  19  Nat.  Bankr.  Reg.  178;  Sedgwick  v. 
Menck,  1  Nat.  Bankr.  Reg.  675:  Atlae  Bank  ▼. 
Nahant  Bank,  28  Pick.  m\  WiewaU  v.  Samp- 
mm,  56  U.  8.  14  How.  52,  14  L.  ed.  822. 

This  rule  has  been  repeatedly  applied  to 
cases  where  such  an  exercise  of  jurisdiction  on 
the  part  of  the  state  court  has  been  held  to 
^ve  it  exclusive  cognizance  and  control  to  the 
exclusion  of  a  federal  court  of  co-ordinate  Ju- 
risdiction attemptiog  to  interfere  with  the  sub- 
ject-matter in  dispute. 

See  Union  Trust  Q>.  v.  Bockford,  B.  L  db  St. 


L.B.Oo.%  Biss.  107;  Wiewall  r.  Sampetm,  65 
U.  8.  14  How.  52,  14  L.  ed.  822;  HoUaday 
Caee  29  Fed.  Rep.  226;  Brueev.  Manehe»ter  A 
K.  B.  Co.  19  Fed.  Rep.  842;  Conk  ling  v.  But- 
ler, 4  Biss.  22;  Hamilton  v.  Chouteau^  2  Mc- 
Crary,  509;  Hutchinson  ▼.  Green,  Id.  471,  6 
Fed.  Rep.  888;  Walker  ▼.  Flint,  7  Fed.  Rep. 
485;  Kennedy  v.  Indianapolis  G.  db  L.  B.  Co. 
8  Fed.  Rep.  91;  The  Bed  Wing,  14  Fed.  Rep. 
869. 

The  court  having  first  obtained  possession 
of  the  property  this  possession  must  be  held  to 
be  exclusive,  and  no  federal  court  has  jurisdic- 
tion to  interfere  with  it. 

Mantel  v.  Norih  American  Bridge  Go.  N.  Y, 
L.  J.  Dec.  12,  1890;  Taylor  v.  Oarryl,  61 U.  8. 
20  How.  588. 15  L.  ed.  1028;  Judd  v.  Bankers 
d  M.  Teleg.  Co.  81  Fed.  Rep.  188;  WilluimsY. 
Benedict.  49  D.  S.  8  How.  Ill,  12  L.  ed.  1008; 
Hagan  v.  Lucas,  85  U.  8.  10  Pet.  400,  9  L.  ed. 
470;  Buck  v.  Coibath,  70  0.  8.  8  Wall.  834.  18 
L.  ed.  257;  Heidritter  v.  Elizabeth  (HI  Clot/i  Go. 
112  U.  8.  294,  28  L.  ed.  129'Schuehle  v.  Bei- 
man,  86  N.  Y.  270;  Union  Trust  Co.  v.  Bock- 
ford,  B.  L  dhSt.  L.  B.  Go.  6  Biss.  197;  Sedgwick 
V.  J/<0neA;,6Blatchf.  166;  Toung  v.  Montgomery 
db  B.  B.  Go.  2  Woods,  O.  C.  606. 

This  doctrine  was  also  asserted  in  the  strong- 
est terms  by  Judge  Wallace  in  the  recent  case 
of— 


*«  BtSB.  197:  Qaylord  v.  Ft.  Wasme,  M.  ft  C.  R.  Co.  Id. 
Z»;  Chittenden  v.  Brewster,  69  U.  8. 8  WaU.  101, 17 
L.  ed.  880;  Levi  v.  Columbia  L.  Ins.  Co.  1  Fed.  Hep. 
4K)6. 

While  on  the  other  hand,  the  federal  court  will 
appoint  a  reoeiver  of  an  Insolvent  insuranoe  oom- 
pany  where  the  state  court  has  not  assumed  Juris- 
-diction  of  the  controversy  or  of  the  res,  althouffb 
the  company  made  an  assiffnment  and  theasslgiiee 
was  about  to  sue  in  the  state  court  askinir  the  aid 
-of  that  court  to  administer  the  trust,  and  in  an- 
other case  a  creditor  had  broiiffht  a  suit  in  the 
fltate  court  asking  for  an  accounting  and  for  a  re- 
oeiver, but  that  court  had  not  appointed  a  receiver 
-or  taken  custody  of  the  res.    Buck  v.  Piedmont  & 

A.  L.  Ins.  Co.  4  Hughes.  C.  C.  418,  4  Fed.  Bep.  840. 
And  a  bill  filed  in  the  federal  court  to  determine 

who  is  entitled  to  the  bonds  under  a  satisfied  mort- 
gage and  whether  the  mortgage  should  not  stand 
«s  security  for  the  bonds,  does  not  deprive  the  state 
-oourt  of  the  same  state,  of  Jurisdiction  from  en- 
Joining  waste  as  to  the  subject  of  the  mortgage  and 
from  appointing  a  receiver.  McOeorge  v.  Han- 
cook  Steel  &  Iron  Co.  11  Phila.  008. 

do  a  suit  may  be  maintained  In  the  federal  court 
by  stockholders  against  the  directors  of  a  railroad 
-company  to  recover  possession  of  the  property  al- 
leging that  they  refuse  to  take  legal  measures  to 
protect  the  stockholders,  notwithstanding  one  of 
the  defendants  pleads  that  it  is  in  the  possession  of 
■a  receiver  appointed  by  a  state  court  of  the  same 
state.  In  order  to  have  the  mere  pendency  of  one 
-suit  defeat  another  they  must  be  between  the  same 
parties  and  for  the  same  relief;  the  action  in  the 
f  ederul  court  should  proceed  to  trial  as  the  reoeiver 
of  the  state  court  may  be  discharged  before  any 
•decision  is  reached.    D wight  v.  Central  Vermont 

B.  Co.  0  Fed.  Bep.  785. 

The  pendency  in  another  court  of  a  bill  for  the 
appointment  of  a  receiver,  will  not  before  his  ap- 
pointment defeat  the  Jurisdiction  of  another  court 
in  regard  to  the  same  property  where  the  relief 
:asked  Is  not  identical.  Stewart  v.  Chesapeake  &  O. 
•O&nal  Co.  4  Hughes,  C.  C.  41;  Union  Trust  Co.  v. 
Bochester  &  P.  B.  Co.  20  Fed.  Bep.  600;  Massachu- 
setts Mut.  L.  Ins.  Co,  V.  Chicago  &  A.  B.  Co.  IS  Fed. 
"30  L.  R.  A. 


I  Bep.  897;  Holladay  Case,  27  Fed.  Bep.  890.  20  Fed. 
Bep.  236;  Merchants  ft  P.  Nat.  Bank  v.  Masonic 
Hall  Trustees,  68  Ga.  640. 

Qenerally  the  appointment  of  a  reoeiver  by  one 
court  having  Jurisdiction  excludes  the  Jurisdiction 
of  all  others  in  suits  subsequent  thereto  relating 
to  or  interfering  with  the  possession  of  the  subject- 
matter.  Gelpeke  v.  Milwaukee  ft  H.  B.  Co.  11  Wis. 
454;  Hendee  v.  Connecticut  ft  P.  B.  Co.  28  Blatchf. 
468:  Hamilton  v.Chouteau,  2  McCrary,  GOO;  Hutchin- 
son V.  Green,  2  McCrary,  471,  6  Fed.  Bep.  8^  De 
Visser  v.  Blackstooe,  6  Blatchf.  285,— holding  as  in 
the  main  case  and  the  same  as  in  Howell  v.  Hough, 
46  Kan.  152,  and  other  cases.  But  see,  eoWtra, 
FEtrmers  Bank  of  Delaware  t.  Beaston,?  Gill 
ftJ.4Sl. 

So  where  process  has  been  served  from  the  feder- 
al court  and  a  receiver  appointed,  the  Jurifldtctlon 
of  the  federal  court  excludes  that  of  the  state 
court  in  which  a  suit  bad  been  previously  com- 
menced but  no  process  served,  although  the  re- 
oeiver of  the  state  court  obtained  possession  first. 
Bell  V.  Ohio  Life  ft  T.  Co.  1  Bias.  260. 

But  the  appointment  and  bonding  of  a  receiver 
by  a  federal  court  does  not  prevent  a  levy  of  an  at- 
tachment from  a  state  court  The  period  when  it 
ought  to  be  considered  as  under  the  protection  of 
a  oourt  of  chancery  is  the  time  when  such  court 
would  interpose  by  attachment  for  disturbing  the 
possession  of  the  receiver.  Farmers  Bank  of  Del- 
aware V.  Beaston,  7  Gill  ft  J.  421.  This  case  is  in 
conflict  with  the  main  case  and  many  authorities 
cited  above. 

And  a  decree  of  a  state  oourt  made  in  an  action 
to  enforce  a  lien  for  rent,  appointing  a  reoeiver 
of  a  railroad  company,  will  not  prevent  a  suit  by 
the  trustees  of  first-mortgage  bonds  thereon  in  the 
federal  court  of  the  same  state  after  the  purpose 
of  the  suit  In  the  state  court  has  been  practically 
accompUshed,  although  the  decree  in  the  state 
court  provides  that  the  cause  should  be  retained 
in  court  with  liberty  to  apply  for  further  orders. 
Andrews  v.  Smith,  10  Blatchf.  100, 6  Fed.  Bep.  885b 

And  a  Judgment  may  be  obtained  against  a  rail- 
road company  in  the  state  court  notwithstanding 
the  appointment  of  a  reoeiver  of  such  company  in 
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Central  Nat,  Bank  of  Boston  v.  HaMrd,  49 
Fed.  Rep.  298,  citing  CciieU  v.  ffeyman,  111 
U.  S.  183,  28  L.  ed.  893;  Fox  v.  Ilempfleld  JJ. 
Co.  2  Abb.  U.  S.  157;  Bio  Grande  H.  Oo.  ▼. 
Gomila,  132  U.  8.  478,  38  L.  ed.  400.  Bee  also 
AtUeborough  Nat,  Bank  v.  Northwestern  Mfg. 
4iCar  Co,2S  Fed.  Rep.  113;  M<yrrxson  v.  iten- 
hadtn  Co.  87  Bun,  622;  Freeman  v.  Bowe,  65 
TJ.  8.  24  How.  451.  16  L.  ed.  749;  The  Lotta- 
vanna,  87  U.  8.  20  Wall.  201,  22  L.  ed.  259; 
Oluck  &  Becker,  Receivers,  ^  32. 

By  the  appointment  of  a  receiver,  the  court 
in  the  exercise  of  its  equity  powers  assumes 
the  custody  of  the  property  to  be  disposed  of 
for  the  benefit  of  all  concerned,  and  such  an 
act  is  the  assertion  of  its  highest  prerogative 
and  does  not  require  any  actual  seizure  to 
make  it  effectual.  Even  where  the  sheriff  or 
marshal  has  made  an  actual  seizure  the  subse- 
quent appointment  of  a  receiver,  b^  the  court, 
prevents  any  sale  under  the  levy,  because  the 
order  appointing  the  receiver  vests  the  custody 
of  the  property  immediately  in  the  court,  with- 
out the  necessity  of  manual  possession. 

See  Union  Trust  Go.  v.  Boekford,  B.  I.  dk  St. 
X.  JR.  Co.  6  Biss.  197;  Texas  Trunk  B.  Oo.  v. 
Lewis,  81  Tex.  1;  Be  Berry,  26  Barb.  55;  Peo- 
ple V.  Central  City  Bank,  53  Barb.  412. 


The  court  appointing  the  receiver  has  pri- 
ority over  the  court  subsequently  levying, 
through  its  officer,  upon  the  property  whicn 
by  the  act  of  appointing  the  receiver  is  in  the 
custody  of  the  first  court.  The  real  question 
is  that  of  the  custody  of  the  court  through  its 
receiver  and  during  the  continuance  of  the  re- 
ceivership. The  above  rule  applies  to  most  of 
the  cases  where  manual  possession  has  been 
held  to  be  important. 

See  Btigan  v.  Lewis,  35  U.  8.  10  Pet.  401,  9 
L.  ed.  471;  Taylor  v.  Carryl,  61  U.  8. 20  How, 
583,  15  L.  ed.  1028;  Freeman  v.  Howe,  65  U. 
8.  24  How.  450, 16  L.  ed.  749:  Buck  v.  Coibath, 
70  U.  8.  8  Wall.  634,  18  L.  ed.  257;  CoveU  v. 
Beyman,  111  U.  8. 176.  28  L.  ed.  390:  J3>wfr»Y- 
tery.  Elizabeth  Oil  Cloth  Co,  112  U.  8.  294, 28 
L.  ed.  729;  Pulliam  v.  Osborne,  58  U.  8.  17 
How.  471,  15  L.  ed.  154;  Adlery.  Bot/t,tiFed. 
Rep.  896;  Senior  v.  Pierce,  81  Fed.  Rep.  626; 
The  Saie  of  Prince,  1  Ben.  287:  The  Caroline, 
1  Low.  Dec.  178;  Tjoring  v.  Marsh,  2  Cliff. 
828. 

The  doctrine  of  non-interference  is  recog- 
nized by  the  court  of  appeals  in — 

Duniop  V.  Patterson  F.  Ins.  Co.  74  N.  Y. 
145.  See  also  Beach,  Receivers,  &§  788,  739; 
Phcmix  Foundry  db  Mach.  Go.  v.  North  Biver 


the  federal  court.  But  after  rach  Judgment,  the 
lodiana  Act  March  4, 1888,  directing  the  payment 
of  damafres  by  receivers  of  railroad  companies  for 
stock  killed,  does  not  authorize  the  state  court  to 
require  the  receiver  of  the  federal  court  to  pay 
«uch  judgment.  Ohio  ft  M.  B.  Oo.  ▼.  Fitch,  80  lod. 
498. 

And  aithoufrh  property  Is  being  admintBtered 
upon  in  prooeedingB  Id  a  state  court  by  a  receiver, 
this  will  not  prevent  citizens  of  other  states  from 
proceeding  in  the  federal  court  of  the  same  state 
to  establish  their  claims.  Orlswold  v.  Central  Ver- 
mont R.  Co.  9  Fed.  Bep.  797. 

Where  property  is  in  the  possession  of  a  receiver 
duly  appointed  by  a  court  having  juiisdictiun 
thereof  no  other  court  of  co-ordinate  Jurisdiction 
ean  affect  the  right  to  such  poesession  by  any  ac- 
tion commenced  subsequent  thereto.  Milwaukee 
ft  St.  P.  K.  Co.  V.  Milwaukee  ft  M.  EL  Co.  80  Wis.  165; 
Bruce  v.  Manchester  ft  K.  R.  Co.  19  Fed.  Bep.  S42; 
The  E.  lu  Cain,  45  Fed.  Bep.  867;  People*8  Bank  v. 
OEdhoun,  lOe  U.  S.  888,  86  L.  ed.  101;  Blake  v.  Ala- 
bama ft  C.  B.  Co.  6  Nat.  Bankr.  Beg.  881;  Wilmer  y. 
Atlantic  ft  B.  Air  Line  B.  Co.  8  Woods,  a  C.  400; 
ConkliDg  V.  Butler,  4  Bias.  82:  Central  NaL  Bank  of 
Boston  v.  Hazard,  49  Fed.  Bep.  898. 

Although  such  possession  will  not  be  interfered 
with,  yet  other  relief  may  be  granted  which  does 
not  interfere  with  the  possession.  Thompson  v. 
Van  Vecbten,  5  Duer.  618;  Calhoun  v.  Lanaux,  127 
U.  8. 634,  Si  L.  ed.  897;  Walker  v.  Flint,  7  Fed.  Kep. 
4S7;  Mercantile  Trust  Co.  v.  Lamoille  VaUey  B.  Co. 
]0  Blatchf .  384. 

And  after  a  court  of  competent  Jurisdiction  hav- 
ing possession  of  the  res  lets  go  its  hold,  a  suit 
might  be  brougbt  in  the  federal  court  to  prevent 
IMurtics  who  obtained  a  decree  by  fraud  from  ap- 
propriating the  property.  Attleborougb  Nat. 
Bank  v.  Northwestern  Mfg.  ft  Car  Co.  88  Fed.  Bep. 
113. 

And  where  no  noUoe  was  given  the  attorney- 
general  in  a  suit  for  the  dissolution  of  a  corpora- 
tion and  for  a  receiver  as  required  by  the  statute, 
yet  a  nunc  pro  tune  order  made  the  appointment 
valid  from  its  date,  and  as  the  property  sought  to 
be  subjected  to  an  execution  was  in  the  federal 
•court  held  in  admiralty  proceedings  and  not  sub- 
ject to  seizure,  the  surploa  which  remained  in  the 


federal  court  should  go  to  the  receiver  of  the  state 
court  who  has  a  prior  right  over  an  execution 
creditor.    Morrison  v.  Menhaden,  87  Hun,  S88. 

A  federal  court  will  appoint  a  receiver  and  take 
poesession  although  there  is  pending  an  amicable 
proceeding  in  a  state  court  to  which  the  creditors 
are  parties.  The  possession  first  taken  by  the  re- 
ceiver of  the  federal  court  who  was  appointed 
first,  will  be  superior  to  the  right  of  a  receiver  of 
the  state  court.  Hast  Tennessee,  V.  ft  O.  B.  Co.  v. 
Atlanta  ft  F.  B.  Co.  15  L.  B.  A.  109,  49  Fed.  Bep.  OOflL 

A  demand  for  a  maritime  lien  created  by  the 
force  of  state  statutes,  which  lien  ceases  at  the  ex- 
piration of  nine  months,  is  not  extended  by  reason 
of  the  property  being  in  custody  of  a  receiver  of 
the  state  court.  If  it  was  a  maritime  lien  enforce- 
able in  admiralty  independent  of  local  statutes, 
no  action  of  the  state  court  could  divest  it,  and  the 
seizure  could  be  made  as  soon  as  the  state  control 
ceased.    The  Bed  Wing,  14  Fed.  Bep.  860. 

A  railroad  in  the  hands  of  a  receiver  of  the  fed* 
eral  court  will  not  be  turned  over  to  the  receiver 
of  a  state  court  because  of  proceedings  in  the  state 
court  dissolving  the  corporation.  Mercantile 
Trust  Co.  V.  Missouri,  K.  ft  T.  B.  Oo.  48  Fed.  Bep. 
851, 7  By.  ft  Corp.  L.  J.  468;  Lake  Superior  Iron  Oo. 
V.  Brown,  44  F^.  Bep.  689. 

As  to  the  effect  of  an  appedL 

A  receiver  appointed  and  taking  possession  will 
be  allowed  to  retain  the  same  notwithstanding  an 
appeal  and  the  execution  of  a  bond  by  the  defend- 
ants.   Schenck  v.  Peay,  1  DilL  867. 

And  the  appointment  of  a  receiver  in  another 
action  subsequently  commenced  while  an  appeal 
is  pending  in  another  case  from  an  order  appoint- 
ing a  receiver  is  irregular  and  the  right  of  poeses- 
sion of  the  receiver  of  the  first  suit  relates  back  to 
the  time  of  granting  an  order  of  reference  direct* 
ing  the  appointment.  Doming  v.  New  York  Mar- 
ble Co.  18  Abb.  Fr.  66. 

But  in  Cook  V.  Cole,  56  Iowa,  70,  it  was  held  that 
when  an  appeal  was  taken  from  an  order  appoint- 
ing a  receiver  the  property  remains  subject  to  the 
control  of  the  corporation  until  after  possession 
taken  by  the  receiver  on  affirmance  of  the  Judg- 
ment by  the  appellate  court.  I.  T. 
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Conttr.  Co.  88  Hun,  156;   Barton  t.  Barbovr, 
104  U.  8.  126,  26  L.  ed.  672. 

The  court  will  not  allow  any  interference 
with  properly  in  the  hands  of  its  receiver. 

Giuck  &  Becker,  Receivers,  ^^  80-32;  Judd 
V.  Bankers  d  M.  Teleg,  Co.  31  Fed.  Rep.  188; 
Beach,  Receivers,  §  15;  Young  v.  Montgomery 
<fe  E.  R.  Go.  2  Woods,  C.  C.  606;  Jennings  v. 
Carson,  STJ.  8.4Cranch,  8,  2  L.  ed.  681;  Teffrt 
y.  Ster/ibero,  40  Fed.  Rep.  2;  The  '*  Bohert 
Fulton;*  1  Paine,  C.  C.  620:  Keating  v.  Bpink, 
8  Ohio  St.  105,  62  Am.  Dec  214;  The  (Hiter 
Jordan,  2  Curt.  C.  0.  414. 

Parties  having  liens  by  reason  of  the  nature 
of  their  claims  can  have  such  preferences  se- 
cured in  the  receivership  proceeding. 

KrippendorfY,  Hyde,  110  U.  8. 2i6,  28  L. ed. 
145;  Gumbd  v.  Pitkin,  124  U.  8. 181,  81 L.  ed. 
874;  JuddY.  Bankers  AM.  Teleg.  Co,,  Tefftv. 
Bternbery  and  Young  v.  Montgomery  A  B.  M. 
Co.  supra;  Carton  Iron  Co.  v.  MacLaren,  5 
H.  L.  Cas.  416. 

TLc  court  will  protect  its  own  jurisdiction 
and  prevent  interference  with  its  possession  of 
the  property  by  injunction. 

1  High,  Inj.  §  108;  AekerlyY.  Vilas,  15  Wis. 
401;  Home  Ins.  Co.  v.  Hotrell,  24  N.  J.  £q.  288. 
Bee  ?i\9oVermont  d  C.  B.  Co.  v.  Vermont  Cent. 
B.  Co.  46  Vt.  792;  Hendeev.  Connecticut  A  P. 
Biters  R.  Co.  28  Blatchf.  458;  Beach,  Receiv- 
ers, §§  788, 789;  and  see  to  same  effect  1  Kent, 
Com.  410. 

There  is  no  reason  for  any  different  rule  in 
this  respect  in  cases  where  the  state  court  has 
acquired  prior  jurisdiction  of  the  subject-ma^ 
ter,  in  protecting  that  jurisdiction  from  inter- 
ference by  parties  proceeding  in  the  federal 
court  from  that  which  prevails  when  the  fed- 
eral court  has  acquired  prior  jurisdiction  over 
the  subject  matter  in  which  such  jurisdiction 
has  been  repeatedly  maintained  against  parlies 
proceeding  in  the  state  court. 

1  High,  Inj.  g  110;  French  v.  Hay,  89  U.  8. 
22  Wan.  250,  22  L.  ed.  857;  Diei2se/i  v.  Huide- 
koper,  108  U.  8.  494,  26  L.  ed.  497;  Baltimore 
dbO.B.  Co.  V.  Ford,  85  Fed.  Rep.  170. 

Equity  will  restrain  litigation  in  courts  of 
other  states  or  even  of  foreign  countries  where 
such  interference  is  justified  under  any  of  Uie 
heads  of  equitable  jurisdiction. 

1  High.  Receivers,  §§  103-107;  2  8tory,  Eq. 
Jur.  §  899,  et  sea. ;  Garron  Iron  Co.  v.  Mac- 
Laren,  5  H.  L.  Cas.  416;  Dehon  v.  Foster,  4 
Allen,  545;  Bank  of  Bellows  Falls  r.  Rutland 
A  B.  R.  Co.  28  Vt  470;  Hayes  v.  Ward,  4 
Johns.  Ch.  128,  1  L.  ed.  786;  Vail  v.  Snapp, 
49  Barb.  299;  Mitchell  v.  Bunch,  2  Paige,  606, 
2  L.  ed.  1049;  EiUle  v.  Kittle,  8  Daly,  72;  Erie 
R  Co.  V.  Ramsey,  45  N.  Y.  687. 

Peckhaoit  J.,  delivered  the  opinion  of 
the  court: 

A  receiver  of  the  property  and  effects  of 
the  above-named  corporation  was  duly  ap- 
pointed by  a  special  term  of  the  supreme 
court  of  tlie  state  sitting  at  Albany  on  the 
81st  of  July,  1891,  and  the  order  appointing 
him  was  filed  and  entered  in  the  proper 
clerk's  office  August  1,  1891,  at  11  A.  M. 
The  receiver  executed  his  bond,  and  it  was 
duly  approved  August  8,  and  filed  in  the 
clerk's  office  August  4,  1891.  The  proceed- 
ing was  one  for  the  voluntary  dissolution  of 
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a  corporation,  and  the  distribution  of  its 
property  and  assets  among  those  entitle!  to 
receive  the  same.  Intermediate  the  time 
when  the  receiver  was  appointed  and  the  ex- 
ecution and  filing  of  his  bond,  and  in  the 
afternoon  of  Aug^ust  1,  a  Mr.  Moran,  in  his 
own  behalf  and  in  behalf  of  other  creditors 
of  the  corporation,  libeled  several  vessels 
which  were  the  property  of  the  corporation^ 
by  filing  libels  in  the  United  States  district 
court  for  the  eastern  district  of  New  fork, 
and  upon  process  issued  from  that  court 
the  marshal  took  possession  of  such  veasel. 
When  Moran  instituted  his  proceedings  he 
says  he  had  been  informed  that  application 
had  already  been  nufcde  for  the  appointment 
of  a  receiver,  but  he  was  not  informed,  and 
did  not  know,  that  one  iiad  been  appointed. 
Finding  the  marshal  in  possession  of  the 
vessels,  and  as  he  refused  to  give  up  such 
possession,  the  receiver  instituted  these  pro- 
ceedings to  restrain  the  libelants  from  further 
steps  in  the  United  States  district  court 
The  courts  below  have  granted  the  order  re- 
straining further  proceedings,  and  the  other 
parties  have  appealed  here.  The  courts  be- 
low have  held  that  by  the  proper  presenta- 
tion of  a  petition  to  a  state  court,  prayinr 
for  the  dissolution  of  the  corporation,  and 
by  the  appointment  of  a  receiver  upon  due 
notice  of  the  application  to  the  attorney- 
genera],  the  court  acquired  jurisdiction  of 
the  subject-matter  of  the  proceeding,  and 
took  the  property  of  the  corporation  into  the 
custody  of  the  law  for  the  purpose  of  due  ad- 
ministration :  and  that,  having  thus  acquired 
jurisdiction  of  such  subject-matter  and  taken 
the  property  into  the  custody  of  the  law,  al- 
thoueh  the  receiver  had  not  actually  and 
physically  seized  and  taken  it  into  his  man- 
ual possession,  the  state  court  acquired  the 
exclusive  jurisdiction  and  right  to  take  such 
possession  and  make  a  final  decree ;  and  that 
the  libelants  acquired  no  rights  under  their 
process,  and  should  not  he  permitted  to  fur- 
ther proceed  in  the  district  court.  The  li- 
belants, on  the  other  hand,  contend  that  this 
is  a  question  of  jurisdiction  over  the  partic- 
ular property,  and  that  court  obtains  it  which 
through  its  process  and  officer  first  actually 
seizes  and  takes  possession  of  the  property 
itself;  and  that,  although  the  receiver  maj 
have  had  a  prior  right  to  take  possession,  it 
was  not  exercised  before  actual  possession 
was  taken  under  the  process  from  the  United 
States  court,  and  hence  the  first  manual  pos- 
session must  determine  the  question  of  juris- 
diction. We  think  the  contention  of  the  li- 
belants ought  not  to  prevail.  The  question 
of  the  effect  of  the  appointment  of  a  receiver 
upon  the  title  to  the  property  of  the  person 
or  corporation  for  which  he  was  appointed  ia 
not  a  new  one.  In  Mann  ▼.  Pentz,  2  Sandf. 
Ch.  257,  7  L.  ed.  584,  it  was  said  that  when 
the  appointment  of  a  receiver  was  completed 
the  title  to  all  property  and  effects  which 
were  subject  to  the  order  vested  fn  him.  T» 
the  same  effect  are  Porter  v.  Williams,  9  N. 
Y.  142,  59  Am.  Dec.  519 ;  and  Van  AUtyne 
V.  Cook,  25  N.  Y.  489-496.  The  appointment 
of  a  receiver  is  completed  at  the  furthest  by 
the  filing  and  entering  of  the  order  appoint- 
ing him,  although  before  he  proceeds  to  the 
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discharge  of  his  duties  he  may  be  directed  to 
execute  and  file  a  proper  bond.  When  that 
is  done,  he  can  take  actual,  manual  posses- 
sion of  the  property,  and  his  title  relates 
back  to  the  time  of  his  appointment.  Be 
Christian  Jenam  Co,  (Limited)  128  N.  Y. 
<S60,  and  cases  cited  bv  Earl,  J.  In  Storm 
▼.  WaddeU,  2  Sandf.  Ch.  494,  7  L.  ed.  695, 
it  was  said  that  property  that  was  liable  to 
levy  under  execution  at  law  could  not  be 
levied  upon  subsequent  to  an  order  appoint- 
ing a  receiver,  as  such  order  was  equivalent 
to  an  actual  lev^  upon  the  property.  I  think 
the  proposition  involved  in  this  case  has  been 
held  adversely  to  the  claim  of  the  libelants 
by  the  decision  in  Be  Chiietian  Jeneen  Co. 
(Limited)  supra.  The  receiver  was  there  ap- 
pointed March  10,  his  bond  filed  March  11, 
and  on  March  12  he  took  possession  of  some 
of  the  property  of  the  corporation.  On  the 
11th  of  March,  intermediate  the  appointment 
and  qualification  of  the  receiver,  certain  par- 
ties commenced  an  action  against  the  corpo- 
ration, nnd  sued  out  process  in  replevin  in  a 
New  York  district  court,  and  under  it  took 
possession  of  certain  property,  which  was 
then  in  the  possession  of  the  corporation.  On 
the  same  day  an  action  against  the  corpora- 
tion was  commenced  in  the  New  York  com- 
mon pleas  to  recover  a  money  judgment,  and 
u  warrant  of  attachment  was  issued,  and  the 
sheriff  on  the  same  day  attached  some  of  the 
property  of  the  corporation.  The  receiver 
then  asked  for  an  order  restraining  the  fur- 
ther prosecution  of  these  actions,  and  after 
hearing,  the  order  was  cranted  permanently 
restraining  such  proceedings.  At  the  same 
time  the  court  directed  the  sheriff,  who  bad 
-seized  under  his  process  in  replevin  certain 
property  in  the  possession  of  the  corporation, 
to  surrender  the  same  to  the  receiver.  Some 
-question  was  made  as  to  the  right  of  the  cor- 
poration to  the  possession  of  the  property 
taken  in  replevin,  but  ui)on  the  facts  it  was 
field  the  receiver  was  entitled  to  possession, 
and,  If  any  question  arose  as  to  whether  the 
property  seized  under  the  replevin  writ  act- 
ually belonj^ed  to  the  corpoiation  at  the  time 
•of  the  apoointment  of  the  receiver,  that  ques- 
tion might  be  inquired  of  b^  some  action  or 
proceeding  against  the  receiver,  commenced 
or  taken  witn  leave  of  the  court.  What  was 
intended  to  be  asserted  was  that  the  appoint- 
ment of  the  receiver  vested  the  property  of 
the  corporation  in  him,  although  he  was  to 
thereafter  qualify  by  givitfg  a  bond ;  and 
that,  the  title  being  in  him,  and  the  prop- 
erty in  the  custody  of  the  law,  no  other  court 
•could  obtain  jurisdiction  over  the  property 
after  such  appointment,  even  under  process 
upon  which  possession  was  taken  prior  to  the 
qualifying  of  the  receiver. 
~  A  different  rule  does  not  prevail  because 
one  court  is  a  state  and  the  other  a  United 
States  court.  It  is  a  question  of  jurisdiction 
in  each  case,  and  the  same  principles  apply 
in  both.  The  same  rule  obtains  whether  one 
-court  is  of  common- law  or  equitable  juris- 
diction and 'the  other  is  a  court  of  admiralty, 
although  the  nature  of  the  jurisdiction  of 
these  courts  is  so  different.  Mr.  Chief  Justice 
Taney,  in  his  dissenting  opinion  in  Taylor 
V.  Carryl  61  U.  B.  20  How.  588-600,  16  L. 
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ed.  1028,  1085,  endeavored  to  establish  that 
such  a  difference  in  the  nature  of  the  juris- 
diction of  common -law  and  admiralty  courti 
over  the  vessel  which  was  attached  and  li- 
beled ought  to  make  a  difference  in  the  de- 
cision to  be  made.  The  jurisdiction  of  the 
district  court  of  the  United  States  in  that 
case  was  invoked  for  the  purpose  of  collect- 
ing seamen's  wages  by  the  enforcement  of 
the  maritime  lien  upon  the  vessel  given  for 
that  class  of  services,  and  it  was  said  that 
such  lien  is  by  well-established  authorities 
prior  and  paramount  to  all  other  claims  on 
the  vessel,  and  must  be  first  paid,  and  that 
by  the  constitution  and  laws  of  the  United 
States  the  district  courts,  acting  as  courts  of 
admiralty,  were  the  only  courts  which  had 
jurisdiction  over  such  lien  or  that  were  au- 
thorized to  enforce  it,  and  that  it  was  the 
duty  of  that  court  to  do  it.  The  chief  justice 
then  argued  that,  as  the  attachment  of  the 
vessel  under  the  state  laws  and  by  process 
from  the  state  court  only  bound  the  interest 
of  the  owner,  while  the  maritime  lien  upon 
the  vessel  bound  the  res  itself,  the  court 
which  had  jurisdiction  onlv  of  a  subordinate 
and  inferior  interest  should  not  be  able,  by 
virtue  of  such  an  attachment,  to  close  all 
proceedings  to  enforce  the  paramount  lien 
for  wages  for  12  months,  as  oy  the  laws  of 
the  state  that  period  or  more  might  elapse 
between  the  seizure  of  the  vessel  under  the 
attachment  and  its  sale  or  release  from  the 
process.  The  case  was  decided  upon  what  a 
majority  of  the  court  held  was  no  new  prin- 
ciple, and  it  was  solved  by  the  application 
of  what  was  said  to  be  a  principle  that  was 
comprehensive,  and  Just,  and  equal,  and  op- 
posing no  hindrance  to  the  efficient  admin- 
istration of  Judicial  power.  The  jurisdiction 
of  the  state  court  was  upheld,  notwithstand- 
ing its  limited  character,  and  that  of  the  ad- 
miralty court  was  denied,  although  it  was 
the  sole  court  where  the  lien  of  the  seaman 
for  his  wages  could  be  originally  enforced 
against  the  vessel  itself.  The  case  shows 
that  the  fact  that  the  different  courts  in  the 
Christian  Jensen  Co,  {Limited)  Case^  supra, 
were  courts  of  the  same  state,  and  of  concur- 
rent Jurisdiction,  is  immaterial,  and  the  same 
rule  would  hold  if  one  court  were  a  state  and 
the  other  a  United  States  tribunal. 

The  cases  cited  by  the  counsel  lor  these  ap- 
pellants do  not  involve  the  question  as  to  tne 
effect  of  the  appointment  of  a  receiver  in  an 
action  or  proceeding  where  the  court  has  ob- 
tained jurisdiction  by  the  proper  service  of 
papers.  This  court  has  held  that  the  effect 
is,  in  a  case  of  this  kind,  to  take  the  prop- 
erty of  the  corporation  into  the  custody  of 
the  law,  and  that  the  court  has  power  to  pre- 
serve and  protect  it.  As  was  said  in  ifeid' 
rittery,  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  805, 
28  L.  ed.  788.  "  When  the  object  of  the  ac- 
tion requires  the  control  and  dominion  of  the 
property  involved  in  the  litigation,  that 
court  which  first  acquires  possession, or  that 
dominion  which  is  equivalent,  draws  to  it- 
self the  exclusive  right  to  dispose  of  it." 
That  dominion  was  acquired  by  the  order  ap- 
pointing the  receiver  in  this  prococdins:. 
The  same  principle  was  declared  in  Union 
Trust  Co.  V.  Bockford,  B,  L  <fc  St.  L.  R  Co. 


Z99 


New  York  Court  of  Afpeaia 


6  BisB.  197 ;  Steele  v.  Sturges,  5  Abb.  Pr.  44d ; 
Texa»  Irunk  R.  Co.  v.  Lewie,  81  Tex.  1. 
DiffereDt  oonsideratioDS  apply  upon  a  motion 
to  punish  as  for  a  contempt  an  alleged  inter- 
ference of  a  third  person  with  property  in 
regard  to  which  a  receiver  may  have  been 
appointed,  but  which  he  has  not  yet  taken 
actual  possession  of.  In  the  case  of  Albany 
City  Bank  r.  8chermer7u)m,  9  Paige,  872,  4 
L.  ed.  786,  the  chancellor  reversed  the  decree 
of  the  vice  chancellor  adjudging  the  appel- 
lants to  be  in  contempt,  because  the  facts 
were  not  sufficient  to  enable  the  chancellor 
to  Judge  whether  the  parties  were  or  were 
not  in^contempt.  The  question  was  one  of 
procedure, — whether  it  was  proper  to  proceed 
as  for  a  contemot  for  the  purpose  of  enforc- 
ing Uie  actual  delivery  of  property  to  the  re- 
oenrer.  The  court  held  such  prooeeding  was 
improper  where  the  receiver  had  never  had 
actual  possession,  although  his  right  to  ]}08- 
session  flowed  from  the  order  appointing  him. 
The  question  now  before  the  court  was  nei- 
ther involved,  discussed,  nor  decided  in  the 
case  cited.  A  party  might  not  be  guilty  of 
contempt  in  taking  control  of  property  not 
actually  seized  by  the  receiver,  and  while 
such  party  was  in  ignorance  that  a  receiver 
had  bsen  appointed ;  and  yet  the  property 
thus  interfered  with  may  notwithstanding 
have  been  in  the  custody  of  the  law,  and  Ju- 
risdiction over  it  may  unquestionably  have 
existed  in  the  court  which  appointed  the  re- 
ceiver. Our  decision  here  does  not  affect  the 
legal  rights  of  the  libelants  in  the  vessels  in 
question.  The  receiver  will  be  obliged  in 
this  proceeding  to  distribute  the  proceeds 
arising  from  a  sale  of  the  property  among  the 
creditors  of  the  corporation,  as  their  priority 
of  rights  may  appear  and  be  held  valid. 

We  think  the  order  uxu  right,  and  it  must  be 
affirmed,  with  eostt. 

All  concur. 


W.  Howard  OILDER,  Chairman  of  the  Pur- 
chasing  Committee  of  the  Western  Dressed 
Beef  Co.,  Iteept,, 

«. 

John  H.  DAVIS  et  dl.,  Appti. 

(187  N.  Y.  fiOi.1 

1.  A  real-estate  broker  who  hae  oV 
tained  an  optional  eontraet  sanctioned 
by  his  employer  Is  entitled  to  oommissions  upon 
the  sum  paid  and  forfeited  by  the  purohaser,  al- 
thoaffh  the  purchase  Is  not  completed. 

8.  A  letter  to  a  broker  by  hie  principal 
after  the  neir^tiation  of  a  eontraet 
for  the  sale  of  land  upon  which  a  deposit 
has  been  made,  to  be  forfeited  in  case  of  the  fail- 
ure of  the  purchaser  to  complete  the  sale,  statinff 
the  understandioff  of  the  writer  that  there  shall 
be  no  commlaBion  paid  for  the  sale  until  the  final 
parcliaae  money  has  been  paid,  as  otherwise  he 
would  be  ffrantlDff  an  option  for  the  amount 
of  such  deposit  Jess  the  total  oommindon  on  the 
sale;  and  a  reply  by  such  broker  that  the  oom- 


mission  due  on  the  sale  shall  not  be  paid  until  the 
final  parohase  money  Is  paid  m,  does  not  defeat 
the  right  of  the  broker  to  commlaBion  on  the  de> 
posit  forfeited  upon  the  purchaser's  failure  t» 
complete  the  sale. 

(Maivh  21,  1883.) 

APPEAL  by  defendants  from  an  order  of 
the  General  Term  of  the  Supreme  Courts 
First  Department,  reversing  a  Juagment  of  thfr 
New  Toric  County  Circuit  dismissiog  the 
complaint  on  the  merits  in  an  action  brought 
to  compel  defendants  to  pay  over  money 
which  they  had  retained  as  commissions  for 
the  sale  of  certain  real  estate.    Beverted, 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  T.  Bartlett.  for  appellant ; 

Ordinarily  in  a  contract  without  an  option, 
where  a  broker  has  found  a  purchaser  of 
responsibility  willing  to  take,  he  is  entitled  to 
his  commissions  at  once. 

Sibbald  ▼.  Bethlehem  Iron  Co.  88  N.  Y.  878, 
22  Am.  Rep.  441;  Budoe  ▼.  Cunningham,  10^ 
N.  Y.  678;  Smith  v.  McOotern,  65  N.  Y.  574; 
Mooney  ▼.  Elder,  56  N.  Y.  238;  Kalley  v.  Baker, 
182  N.  Y.  1. 

But  in  an  option  contract,  the  sum  on  which 
commissions  are  to  be  computed  would  depend 
upon  the  manner  in  which  the  option  was  ex- 
ercised. 

A  broker  is  not  bound  to  effect  a  sale  upon 
the  terms  named  by  the  owner,  when  he  leaver 
the  property  with  him,  in  order  to  be  entitled 
to  his  commissions.  The  terms  of  sale  or  ex- 
change being  accepted,  the  obligation  to  pay 
commissions  oecomes  fixed. 

Redfield  v.  Tegff,  8Q  N.  Y.  213. 

The  letters  relied  on  by  plaintiff  to  defeat 
defendanu'  claim  for  commissions  hare  n» 
such  effect. 

As  plaintiff  did  not  ask  to  go  to  the  jury  on 
any  question,  all  the  controverted  facts  and  all 
the  inferable  facts  in  support  of  the  ludsrment^ 
will  be  deemed  conclusively  established  in 
favor  of  the  party  for  whom  the  verdict  wa» 
directed. 

Koehler  v.  Adler,  78  N.  Y.  287;  Fargo  t. 
MiOmm,  100  N.  Y.  96;  KirU^.  Peck,  113  N. 
Y.  226;  Thompson  y.  Stimpeon,  128  N.  Y.  283. 

This  case  presents  only  a  question  of  law 
on  the  correspondence  between,  the  pariie* 
whether  the  defendants  are  entitled  to  commis- 
sions, and  this  appeal  was  properly  taken. 

Barrit  v.  Burdett.  78  K  Y.  136;  Randolph 
V.  Loughlin,  48  N.  Y.  468;  Bayt  v.  Thomps-m^ 
19  N.  Y.  208;  MiOer  t.  Scftuyler,  20  N.  Y. 
522. 

Mr.  W.  M.  SalTord  for  respondenta. 

Earl,  J.,  delivered  the  opinion  of  the- 
court: 

The  general  rule  is  that  when  a  broker 
employed  to  negotiate  a  sale  of  real  estate 
brings  to  his  employer  a  responsible  pur- 
chaser, willing  to  buy  upon  the  terms  pre* 
scribed,  he  has  earned  his  commissions. 
Mooney  r.  Elder,  56  N.  Y.  2SS;  Sii^fold  t. 
Bethlehem  Iron  Co.  83  K.   Y.  878,  22  Am. 


Nora.— The  right  of  a  broker  to  commissions  on 
the  sum  paid  and  forfeited  by  a  purchaser  pro- 
onred  hy  him  but  who  falls  to  complete  the  con- 
tract Is  a  question  that  seems  to  be  novel,  not- 
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withstanding  the  multitude  of  cases  in  whiolk 
brokers*  commissions  on  sales  are  in  question,  and 
the  above  decision  is  therefore  of  much  importano» 
as  a  precedent. 


isds. 


GiLDKB  T.  DAVia 


dOi> 


Rep.  441 :  Dtielos  ▼.  Cunningham^  102  N. 
T.  678 ;  KalUy  v.  Baker,  182  N.  Y.  1. 

Where  the  contract  of  sale  is  executed  be- 
tween the  employer  and  the  purchaser,  the 
right  of  the  broker  to  his  commissions  does 
not  depend  upon  the  performance  of  the  con- 
tract by  the  purchaser.  If«  from  a  defect  in 
the  title  of  the  vendor,  or  a  refusal  to  con- 
summate the  contract  on  the  part  of  the  pur- 
chaser for  any  reason  in  no  way  attributable 
to  the  broker,  the  sale  falls  throu/i^h,  never- 
tlieless  the  broker  is  entitled  to  his  commis- 
sions, for  the  simple  reason  that  he  has  per- 
formed bis  contract.  If  he  negotiates  a 
contract  different  from  that  prescribed  by  his 
employer,  and  the  employer  subsequently 
ratifies  it,  and  thus  a  contract  is  finally  made 
which  is  satisfactory  to  him,  then  the  broker 
has  earned  his  cx>mmis8ion.  Netbitt  v.  Hd- 
$tr,  49  Mo.  383 :  Coleman  t.  Meade,  13  Bush, 
358.  These  rules  applv  where  the  broker 
has  acted  in  good  faith,  and  the  contract 
made  is  either  signed  by  the  employer  him- 
self, or  is  approved  or  ratified  by  him.  The 
contract  for  the  sale  of  real  estate  may  pro- 
Tide  for  the  payment  of  a  sum  of  money  as 
liquidated  damages  by  the  party  failing  to 
perform,  and  thus  the  contract  may  in  a  cer- 
tain sense  be  optional  with  either  party  ;  yet, 
if  the  employer  signs  or  approves  the  con- 
tract, I  see  no  reason  to  doubt  that  in  such 
a  case,  although  in  Uie  end  the  purchaser  may 
not  take  a  conveyance  of  tlie  real  estate,  pre- 
ferring to  pay  tLe  liquidated  damages,  the 
broker  has  earned  his  commissions.  If,  in 
such  a  case,  the  employer  wishes  to  be  ex- 
empt from  the  payment  of  commissions,  or 
to  confine  the  commissions  to  the  amount  of 
the  liquidated  damages  paid  in  lieu  of  per- 
formance, he  should  stipulate  for  such  ex- 
emption in  the  contract  with  his  broker. 
The  commissions  are  the  compensation  for 
the  services  of  the  broker,  and,  when  the 
■ervicefi  stipulated  for  have  been  rendered, 
be  should  be  entitled  to  his  commissions. 

Now,  what  are  the  facts  of  this  case?    The 

Elaintiff,  and  other  persons  associated  with 
im,  owned  certain  real  estate  in  the  state  of 
Kansas,  which  he  desired  to  sell ;  and  he  ad- 
dressed a  letter  to  the  defendants,  who  were 
real -estate  brokers  in  the  city  of  New  York, 
in  which  he  authorized  them  to  negotiate  for 
the  sale  of  the  property  for  not  less  than 
$125,000.  in  cash,  stating  that  he  understood 
that  they  were  to  receive  a  commission  on 
such  sale  of  5  per  cent.  In  pursuance  of  that 
authority  the  defendants  commenced  their 
efforts  to  negotiate  a  sale  of  tlie  property,  and 
finally  entered  into  a  contract  for  the  sale 
thereof  to  Gould  &  Co.  for  the  price  of  $125,  - 
000,  cash,  upon  the  following  terms :  **  The 
terms  of  the  purchase  are  ten  thousand  dol- 
lars, ($10,000)  to  be  paid  to  bind  the  transac- 
tion, and  the  remaining  one  hundred  and  fif- 
teen thousand  dollars  ($115,000)  to  be  paid 
as  soon  as  a  company,  which  Messrs.  Gould, 
McGhee,  and  associates  are  now  forming, 
•hall  be  incorporated,  and  a  sufficient  Amount 
of  the  preferred  stock  of  said  company  sub- 
scribed and  paid  for  to  meet  said  payment. 
Should  the  said  Gilder  and  his  associates  be 
unable  to  give  a  food  and  sufficient  title  to 
the  said  Kansas  City  property,  and  to  turn 
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over  the  same  free  of  all  incumbrances,  the 
said  Gk>uld  and  his  associates  shall  be  re- 
lieved of  all  obligation  to  purchase,  and  the 
said  ten  thousand  dollars  ($10,000)  deposit 
shall  be  returned  to  them.  Should  the  title 
to  said  property  be  found  ^ood  and  sufficient, 
but  the  said  Gk>u]d  and  his  associates  fail  to 
organize  their  company,  and  to  make  the  one 
hundred  and  fifteen  thousand  doHars  ($116,- 
000)  payment  hereinbefore  referred  to  by  or 
within  four  months  from  this  date, — namely, 
the  eighth  day  of  May,  1890, —then  the  said 
deposit  of  ten  thousand  dollars  ($10,000) 
shall  be  forfeited  and  paid  over  to  the  said 
Gilder,  as  the  representative  of  the  owners 
of  the  said  Kansas  City  property ;  but  no 
further  liability  of  any  kind  whatsoever  shall 
be  incurred  by  the  said  Gould  and  his  asso- 
ciates over  and  above  the  said  ten  thousand 
dollars,  ($10,000.)"  Gould  <&  Co.  immedi- 
ately paid  the  $10,000  to  the  defendants, 
and  on  the  same  day  they  reported  the  con- 
tract to  the  plaintiff,  who  at  once  approved 
of  and  confirmed  the  same.  On  the  same  day 
the  plaintiff  addressed  a  letter  to  the  defend- 
ants, in  which  he  stated  as  follows:  ^^ Re- 
ferring to  my  letter  of  confirmation  of  this 
date,  1  beg  to  express  to  you  my  understand- 
ing that  there  shall  be  no  commission  paid 
for  the  sale  of  the  Kansas  City  property  until 
the  final  purchase  money  has  been  paid  over, 
inasmuch  as  otherwise  I  should  be  really 
granting  a  four- months  option  upon  this 
property  for  the  sum  of  $8,760."  To  that 
the  defendants  answered  by  letter  as  follows : 
"Replying  to  your  favur  of  even  date,  we 
beg  to  say  that'the  condition  you  make — that 
the  $6,250  commission  due  us  on  sale  of  the 
Kansas  City  slaughterinji:  plant  and  property 
shall  not  be  paid  until  the  final  purchase 
money  is  paid  in — is  entirely  satisfactory, 
and  hereby  agreed  to  by  us. "  The  purchas- 
ers. Gould  &  Co.,  did  not  take  the  property, 
and  forfeited  the  $10, 000.  The  plaintiff  then 
demanded  the  whole  of  the  $10,000  from  the 
defendants,  and  they  claimed  that  they  were 
entitled  to  the  commission  on  that  sum,  and 
refused  to  pay  him  more  than  $9,500.  He 
accepted  that  sum  without  prejudice  to  the 
rights  of  either  party,  and  afterwards  com- 
menced this  action  to  recover  the  balance,. 
$500.  The  defendants,  in  their  answer, 
claimed  to  retain  the  $500  as  their  commis- 
sions on  the  $10,000.  At  the  trial  term  it 
was  held  that  they  were  entitled  to  the  $500, 
and  the  judge  directed  a  verdict  in  their 
favor  dismissing  the  complaint.  Upon  ap- 
peal by  the  plaintiff  to  the  general  term  the 
judgment  directed  at  the  special  term  was 
reversed,  and  a  new  trial  ordered. 

We  are  now  determined,  upon  the  facts 
hereinbefore  stated,  about  which  there  is  no 
dispute,  whether  or  not  the  defendants  were 
entitled  to  commissions,  as  claimed  by  them. 
While  it  is  not  necessary  to  be  determined 
upon  this  appeal,  it  is  by  no  means  clear  that 
when  the  contract  was  closed  between  the 
plaintiff  and  Gould  &  Co.  the  defendants 
were  not  entitled  to  their  full  commissions. 
They  had  then  negotiated  a  contract  of  sale 
which  was  satisfactory  to  the  plaintiff,  and 
which  was  approved  and  confirmed  by  him. 
If  there  had  been  no  furUier  agreement  be- 
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tween  the  parties  as  to  the  commissions,  it 
miffht  be  claimed,  at  least  with  some  plaus- 
ibility, by  Uie  defendants,  that  they  were 
entitled  to  their  commissions,  as  they  would 
have  been  if  they  had  negotiated  a  contract 
c-ontaininfi;  a  stipulation  for  the  payment  of 
liquidated  damages  in  case  of  failure  of  per- 
formance by  either  party.  And  so,  ap- 
parently, the  plaintiff  understood  his  obliga- 
tion to  them,  and  therefore  he  exacted  an 
agreement  that  they  should  not  have  their 
full  commissions  unless  the  property  was 
finally  taken  and  paid  for  by  the  purcnasers. 
It  is  not  a  fair  construction  of  the  two  letters 
embodying  the  agreement  that  the  defend- 
ants were  to  have  no  commission  whatever 
unless  the  purchasers  took  and  paid  for  the 
property.  It  cannot  be  supposed  that  the 
parties  meant  to  agree  that  the  plaintiff 
should  receive  in  consequence  of  the  services 
of  the  defendants  $10,000,  without  any  pay- 
ment or  allowance  for  such  services.     We 


think  the  fair  interpretation  of  the  language, 
of  the  two  letters  is  simply  that  Uie  full 
commissions  were  not  to  be  paid  unless  the 
property  was  finally  taken  by  the  purchasers, 
leaving  the  defendants  to  whatever  rights 
th^y  had  to  commissions  upon  the  $10,000. 
The  letters  will  bear  that  construction,  and, 
in  furtherance  of  what  seems  to  be  fair  deal- 
ing, they  should  be  so  construed.  We  think 
it  IS  a  just  view  to  take  of  such  a  situation, 
where  a  broker  has  obtained  an  optional  con- 
tract  sanctioned  b^  his  employer,  that  he 
should  at  least  receive  his  commissions  upon 
the  sum  paid  and  forfeited  by  the  purchaser. 
We  have  found  no  case  where  the  precise 
point  here  involved  was  decided.  A  case 
nearest  like  this  is  Pierce  v.  B^toell,  57  111. 
828. 

We  are  therefore  of  opinion  that  the  order 
of  the  Oeneral  Term  should  be  rewreed,  and  Vie 
judgment  cf  the  Trial  Term  a^rmid^  mth  eoete. 

All  concur. 


INDIANA  SUPREME  COURT. 


Reverdy  1.  BOWLUS.  Appt, 

«. 

PHCENIX  INSURANCE  CO.  of  Brooklyn, 

N.  Y. 

( Ind. ) 

1.  A  wiMkfflm  paragraph  of   an  answer 


JXcnE.— Effect  of  condition  against  Uieumbrance  upon 
renewal,  substitution,  or  aXberalion  of  <rieum- 
branee  upon  insured  property. 

The  above  case  aeems  to  be  fully  In  line  with  the 
weight  of  authority  upon  this  question. 

In  the  case  of  Hanklns  v.  Bockford  Ins.  Co.,  70 
Wis.  1«  which  is  dted  in  the  principal  case  and 
which  appears  to  be  the  only  case  maintaining  a 
doctrine  in  any  way  adverse  to  tiiat  which  It  lays 
down,  the  court  says  '*that  the  mere  fact  that  the 
mortffasre  mentioned  in  the  policy  had  t)een  paid 
and  discharged  will  not  authorise  the  assured  to 
place  a  mortfrage  running  to  a  dlffereat  person 
upon  the  premises  insured  In  violation  of  the  oon- 
•ditlons  of  the  policy,"  but  there  are  no  autborities 
dted  in  support  of  that  declared,  and  the  court 
doeefnot  intimate  what  the  effect  would  be  if  anew 
mortgage  had  been  given  to  the  bolder  of  the  old 
one. 

In  the  other  case  dted  (Russell  v.  Oedar  Bapids 
Ins.  Go.  71  Iowa,  60)  the  court  likewise  dtes  no 
authorities,  but  enters  more  fully  into  a  discussion 
of  the  question,  and  decides  that  where  the  assured 
sells  a  portion  of  the  insured  property  and  buys 
other  lands  in  place  of  those  sold  and  a  portion  of 
the  original  mortgage  is  canceled,  and  a  new  one 
for  a  less  amount  issued  upon  the  lands  remaining 
in  possession  of  the  assured,  there  Is  a  mere  change 
of  incumbrance;  and  the  question  of  the  torfciture 
of  the  policy  depends  on  whether  or  not  the  iiu 
cumbrance  is  relatively  Increased  so  as  to  Increase 
the  risk,  and  that  that  question  is  for  the  Jury  to 
decide. 

In  Mowry  v.  Agricultural  Ins.  Go.,  M  Hun,  187, 
where,  at  the  time  of  the  execution  of  the  policy 
there  was  nn  existing  mortgage  nominally  for  the 
amount  of  |400,  but  which  was  conditioned  to  se- 
cure all  present  and  future  indebtedness  to  the 
mortgagee,  and  on  an  accounting  between  the 
mortgagor  and  mortgagee  after  the  issuance  of 
the  policy  a  new  mortgage  was  Issued  to  cover  the 
amount  found  to  be  due,  the  policy  would  not  be 
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eannot  be  both  a  denial  and  a  valid  plea  in 
confession. 

8.  A  complaint  for  Inroraaee  may  prop- 
erly explain  t  hat  a  false  statement  in  the  appUca- 
tion  was  written  by  the  insurer's  agent. 

8.  An  answer  ^Hiich  aMomee  to  re- 
spond to  an  entire  oomplaint  is  bad  if  ft 
answers  it  only  in  part. 


avoided  under  a  condition  against  Inoumbrances, 
although  the  amount  for  which  the  new  mortgage 
was  given  was  $670. 

In  PennsFlvania  the  doctrine  has  been  fully 
recognized  and  it  has  been  held  that  the  eftect  of 
additional  Incumbrances  on  the  property  insured 
is  not  a  breach  of  a  condition  against  incumbrance;, 
where  the  total  amount  of  valid  incumbrances  at 
no  time  exceeds  the  amount  mentioned  by  the  as- 
sured in  his  application;  and  it  seems  to  be  imma- 
terial what  the  character  of  the  incumbrances  is,  or 
to  whom  they  are  due.  Kister  v.  Lebanon  Mut. 
Ins.Co.6  L.B.  A.64a,l»Pa.563. 

That  case  has  been  followed  in  Oould  v.  Dwell- 
ing House  Ins.  Co.,  184  Pa.  670,  and  Weiss  y-« 
American  F.  Ins.  Co.,  148  Fa.  840. 

In  Pennsylvania  Mut.  F.  Ins.  Go.  v.  Schmidt, 
119  Pa.  449,  the  question  was  raised,  buf  not  decided^ 
in  the  supreme  court,  by  the  fact  that  the  incum- 
brance was  stated  at  a  certain  amount,  but  after 
the  issuance  of  the  policy  a  Judgment  was  entered 
which  would  have  increased  the  incumbrance  had 
not  a  portion  of  the  mortgage  in  the  meantime 
been  paid.  The  lower  court  seems  to  have  been  of 
the  opinion  that  this  did  not  avoid  the  policy. 

Of  course,  if  the  incumbrance  stated  in  the  ap- 
plication is  increased  the  policy  will  not  be  saved 
from  forfeiture  by  the  fact  that  the  increase  was 
in  consequence  of  a  transaction  by  which  original 
incumbrances  were  sought  to  be  altered. 

So  where,  at  the  time  of  the  issuance  of  the 
insurance,  there  was  a  disclosed  mortgage  and 
an  undisclosed  mortgage  for  a  larger  amount, 
the  court  bold  that  the  tact  that  the  bolder  of 
the  former  had  agreed  to  apply  payments  made 
to  him  in  satisfaction  of  the  latter  was  immaterial, 
since  his  mortgage  did  not  equal  the  other;  and 
that  a  subsequent  attempt  to  enlarge  it  so  as  to 
make  it  cover  the  amount  of  the  undisclosed 
mortgage  was  void  as  a  fraud  on  the  insuranos 
company.  H.  P.  F. 
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•4*  En*<»r  In  OTermliiif  a  damnrrer  to  a 
bad  anwrer  will  require  reversal  unless  it 
clearly  appears  from  the  record  that  do  barm  was 
done  plaintiff. 

4(«  An  honest  and  exeosable  mistake 
in  eompatinfif  the  amount  of  an  ioh 
eomhranee  in  order  to  secure  a  renewal  will 
not  vitiate  a  policy  of  insurance. 

-6.  The  renewal  of  a  inortgm,§[B  to  one 
^rho  has  by  operation  of  law  become 
entitled  to  it  will  not  forfeit  a  policy  of  insui^ 
anoe  which  contains  a  condition  against  incum- 
brances. 

V.  An  answer  alleging  that  the  as> 
snred  warranted  that  his  property 
was  of  a  csertain  Talne  although  he  knew 
it  was  not  worth  more  than  a  smaller  sum  does 
not  allege  fraud  which  will  invalidate  the  policy. 

^  False  answers  written  by  an  insniv 
anee  agent  in  an  application  l»y  a  person  who 
gives  him  truthful  information  are  binding  on 
tbeinsuxer. 

"S.  Knowledge  that  an  insoranee  agent 
cannot  issue  a  poUcy  does  not  prevent  rely- 
ing upon  him  to  write  answers  in  the  application. 

10.  A  special  verdict  does  not  cure 
Bsaterial  errors  committed  in  ruling  on  the 
pleadings  unless  it  affirmativeiy  shows  with 
decisive  clearness  that  they  did  no  harm. 

(October  27, 1808.) 

APPEAL  by^  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Tippecanoe  County 
in  favor  of  defendant  in  an  action  brought  to 
Tecover  the  amount  alleged  to  be  due  upon  a 
policy  of  fire  insurance.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Jfesera.  W.  L.  Raboum   and   Rice  A 
Potter  for  appellant. 
Messrs.  McCabe  ds  Son  for  appellee. 

Elliott,  J.,  delivered  the  opinion  of  the 
■<x>nrc : 

The  complaint  of  the  appellant  is  based 
on  a  policy  of  insurance  issued  to  him  by 
the  appellee.  The  policy  is  incorporated 
into  the  complaint  by  reference  and  the  usual 
allegationg  of  loss,  proof  of  loss  and  the  like 
are  made  in  a  general  averment  of  perform- 
ance. In  addition  to  such  allegations  the 
-complaint  contains  in  substance  the  follow- 
ing averments :  That  William  P.  Ermy,  the 
agent  of  the  defendant*  proposed  to  write  a 
policy  upon  the  plaintiff's  property ;  that  he 
presented  a  printed  application,  furnished 
to  him  by  his  principal,  which  contained 
-many  questions;  these  questions  the  agent 
xeq nested  the  plaintiff  to  answer,  but  the 
plaintiff  being  unable  to  do  so  because  of 
pressing  business,  the  agent  undertook  to 
write  in  the  application  the  answers;  that 
the  plaintiff  gave  the  agent  truthful  answers 
to  all  questions;  that  one  of  the  questions 
Tequirra  the  plaintiff  to  state  whether  the 
property  was  incumbered  in  any  way,  and 
the  plaintiff  truthfullyanswered  the  question 
by  saying  :  *^  Yes,  by  a  mortgage  to  Mess- 
ner  for  aoout  $750  past  due,  with  four  or 
Qve  years'  interest  unpaid ;"  that  the  agent 
-did  not  correctly  write  the  plaintiff's  answer, 
but  falsely  wrote  the  answer  "No"  to  the 
question.    It  is  also  averred  that  the  mort- 


gage  incumbrance  did  exist  against  the  prop- 
erty as  the  defendant  knew ;  that  the  mort- 
gage was  executed  to  Samuel  F.  Messner, 
since  deceased ;  that  after  the  mortgagee's 
death  the  mortgage  was  distributed  to  his 
daughter  Elizabeth  Messner;  that  after  its 
distribution  to  her  the  mortgage  was  renewed, 
but  no  new  or  additional  incumbrance  was 
created ;  that,  before  tiie  renewal,  the  plain- 
tiff employed  a  reputable  attorney  to  cast  up 
the  interest  due  on  the  debt  and  especially  to 
see  that  no  greater  sum  than  that  actually 
due  should  enter  into  the  new  mortgage ;  that 
a  mistake  was  made  which  caused  the  renewal 
mortgage  to  be  given  for  $141  more  than  tha 
sum  actually  due ;  that  this  mistake  was  not 
discovered  until  suit  to  foreclose  was  brought 
by  the  mortgagee,  and  that  on  foreclosure  the 
mistake  was  corrected. 

The  defendant's  answer  to  the  complaint 
contains  many  paragraphs.  The  first  para- 
graph of  the  answer  avers  the  execution  of 
me  mortgage  to  Samuel  F.  Messner  and  that 
it  was  a  violation  of  the  contract  of  insurance. 
The  second  paragraph  also  alleges  the  execu- 
tion of  the  mortgage  to  Messner,  avers  that 
after  his  death  it  was  assigned  to  his  daughter 
Elizabeth,  and  that  she  and  the  plaintiff  en- 
tered into  a  contract  for  a  renewal  of  the 
original  debt ;  that  this  contract  was  carried 
into  effect  by  the  execution  of  new  notes  and 
a  new  mortgage,  which' covered  and  embraced 
the  principal  of  the  debt  with  compound  in- 
terest. To  each  of  these  parasraphs  of  an- 
swer the  plaintiff  unsuccessfully  demurred. 

If  it  were  not  for  the  allegations  of  the 
complaint  which  show  that  the  defendant  had 
notice  of  the  mortgage  to  Messner,  and  that 
the  failure  to  state  in  the  application  the  ex- 
istence of  the  incumbrance  was  due  solely  to 
the  wrong  of  the  appellee's  agent,  there 
would  be  no  doubt  as  to  tlie  sufficiency  of  the 
first  para^ph  of  the  answer.  Where  there 
is  a  provision  clearly  avoiding  a  policy,  if 
the  property  is  represented  to  be  unincum- 
bered, the  existence  of  an  incumbrance  is 
fatal  to  a  recovery.  Continentai  Ins.  Co,  ▼. 
Vanlue,  126  Ind.  410,  10  L.  R.  A.  848,  and 
cases  cited. 

But  this  rule  cannot  govern  where  the  as- 
sured correctly  states  to  the  insurer  that  there 
is  an  incumbrance  and  the  latter  undertakes 
to  embody  the  statement  in  the  application. 
A&jording  to  the  allegations  of  the  complaint 
the  assured  truthfully  stated  to  the  agent  of 
the  insurer  the  facts  and  these  the  agent 
agreed  to  embody  in  the  application  which 
forms  part  of  the  contract  of  insurance. 
What  the  agent  did  was,  in  legal  contempla- 
tion, the  act  of  the  principal.  Bogers  v.  Phe- 
nix  Ins.  Co.  of  Brooklyn^  121  Ind.  670,  and 
authorities  cited ;  Pickel  v.  Pheniz  Ins.  Co. 
of  Brooklyn,  119  Ind.  291 ;  Phenix  InM.  Co.  of 
Brooklyn  v.  AUen,  109  Ind.  273,  and  cases 
cited. 

These  allegations  are  admitted,  for  the  an- 
swer under  immediate  mention  professes  to 
be  a  plea  in  confession  and  avoidance,  and 
so  it  must  be  in  substance  and  effect,  or  else 
it  is  wholly  bad,  inasmuch  as  a  single  para- 
gi'aph  of  an  answer  cannot  be  both  a  denial 
and  a  valid  plea  in  confession.  Co^^  v. 
Eltssroth,  125  Ind.  429;  Nysettandei'  v.    Lo^- 
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man,  124  Ind.  584 ;  Petty  v.  Church  of  Chrtit 
Trustees,  95  Ind.  278;  State  v.  Foulkes,  94 
Ind.  498 ;  Richardson  v.  Snider,  72  Ind.  425, 

87  Am.  Rep.  168 :  Neidefer  v.  Ghastain,  71 
Ind.  868,  86  Am.  Rep.  198 ;  Grank  v.  Cole, 
10  Ind.  485. 

As  the  answer  confesses  the  allegations 
concerning  the  filling  up  of  the  application 
and  the  statements  of  the  applicant  to  the  ap- 
pellee's agent,  it  is  bad  unless  it  effectively 
avoids  them.  This  it  does  not  do.  It  does 
no  more  than  affirm  that  there  was  an  incum- 
brance and  this  the  complaint  averred,  but 
stated  facts  showing  the  existence  of  the  in- 
cumbrance and  that  the  failure  to  state  it  in 
the  application  was  attributable  solely  to  the 
fault  of  the  agent  of  the  insurer.  There  is, 
indeed,  no  attempt  to  avoid  the  statements 
of  the  complaint  upon  this  point ;  there  is  a 
naked  admission  ox  their  truth  and  nothing 
more.  These  statements  were  material,  since 
they  related  to  a  vital  point;  they  were 
proper.  In  the  case  of  the  P?ienix  Ins.  Co, 
oj  Brooklvn  ▼.  Allen,  supra,  it  was  expressly 
adjudgea  that  such  allegations  were  properly 
embodied  in  the  complaint,  and  that  ruling 
is  right.  It  is  well  settled  that  while  a  party 
is  not  always  bound  to  anticipate  a  defense 
it  is  often  proper  for  him  to  do  so.  A  plain- 
tiff may  in  many  instances  elect  to  set  forth 
all  the  facts  and  submit  the  entire  case  upon 

auestions  of  law.  Our  code  system  is  closely 
dn  to  the  equity  practice,  and,  as  is  well 
known,  it  was  proper  under  thatpractice  to 
anticipate  and  avoid  a  defense.  Tne  decided 
cases  recognize  the  rule  that  defenses  may, 
in  the  proper  cases,  be  anticipated,  but  they 
declare  that  where  the  pleader  attempts  to 
anticipate  a  defense  he  must  effectively  avoid 
it  or  his  complaint  will  be  bad.  Western  U, 
Teleg,  Co.  ▼.  Topst,  118  Ind.  248,  8  L.  R.  A. 
234 ;  Knopf  ▼.  Morel,  111  Ind.  570 ;  Behrley 
▼.  Behrley,  98  Ind.  255 ;  Latta  y.  Miller,  109 
Ind.  802 ;  CalfXf  ▼.  Davies,  78  N.  Y.  211 ; 
Braeket  ▼.  Wilkinson,  18  How.  Pr.  102 ;  Hop- 
kins ▼.  Ward,  67  Barb.  452 ;  FiBople  ▼.  Knocs, 

88  HuD,  286-240 ;  Wyrick  y.  Week,  68  Cal. 
8 ;  Winsted  Bank  y.  Webb,  89  N.  Y.  825. 

The  case  before  us  is  one  in  which  the 
plaintiff  could  not  with  safety  avoid  showing 
the  reason  why  the  application  did  not  cor- 
rectly state  the  facts  respecting  the  incum- 
brance since  the  nature  oi  his  cause  of  action 
and  the  provisions  of  his  contract  made  such 
a  statement  necessary,  not  merely  proper. 
The  statements  under  immediate  considera- 
tion being  material  and  proper,  were  con- 
fessed, and,  as  they  were  not  avoided,  the 
first  paragraph  of  the  answer  is  bad.  Harris 
Y.  Kniekerbacker,  5  Wend.  688;  Ka/ne  y. 
Bloodffood,  7  Johns.  Ch.  90,  2  L.  ed.  281,  11 
Am.  Dec.  417 ;  Albany  City  Bank  y.  Dorr, 
Walk.  Ch.  822 ;  Stafford  v.  Brown,  4  Paige, 
88,  8  L.  ed.  855;  Hawley  y.  Wolvertan,  5 
Paige,  522,  8  L.  ed.  818 ;  SomervUle  y.  Steto- 
art,  48  N.  J.  L.  116. 

It  may  with  propnVfv  be  added,  that  the 
answer  assumes  to  respond  to  the  entire  com- 
plaint, and  that  if  it  uc  conceded,  and  even 
■o  much  as  that  is  doubtful,  thst  it  effectively 
answers  part  onlv  it  is,  nevertheless,  bad, 
since  it  is  established  law  that  an  answer 
which  assumes  to  respond  to  an  entire  com- 
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plaint  is  bad  if  it  answers  it  only  in  part. 

It  is  argued  by  the  appellee's  counsel  thai 
even  if  it  be  conceded  that  there  was  error  ii» 
overruling  the  demurrer  to  the  first  paragraph 
of  the  answer,  it  Is  a  harmless  one,  for  the 
reason  that  the  special  verdict  entitles  the 
appellee  to  Judgment  and  in  support  of  thi» 
contention  we  are  referred  to  the  cases  of 
Martin  v.  Cauble,  72  Ind.  70 ;  Butt  y.  Butt, 
118  Ind.   82 :  State  v.    Voffel,  117  Ind.    192. 

The  first  of  the  cases  cited  is  not  in  point, 
for  in  that  case  the  special  finding  was  held 
to  cure  the  error  because  it  showS  that  the 
judgment  rested  on  a  good  paragraph  of  the 
complaint.     It  is  possibly  true  that  the  casea^ 
last  cited  would  require  us  to  hold  that  if 
the  facts  appearing  in  the   record    proper 
clearly  entitled  the  appellee  to  a  judgment, 
the  error  in  overruling  tlie  demurrer  might 
be  regarded  as  harmless,  but  even  this  ia 
doubtful,  for  the  question  comes  to  us  as  one 
of  pleading  purely  and  probably  falls  within 
the  rule  asserted  in  Beplogle  v.  American  Ins. 
Co.,  182  Ind.  860. 

Here,  however,  we  haYe  a  case  where  the 
court  overruled  a  demurrer  to  an  answer 
which  is  clearly  bad,  and  we  cannot  say  trouk 
the  record  proper  that  the  error  was  harmless. 
Where  a  demurrer  is  overruled  to  an  answer 
which  is  plainly  bad,  there  is  unquestion- 
ably error,  and  the  error  must  reverse  the 
judgment  unless  it  clearly  appears  from  the 
record  proper  that  no  harm  was  done  the 
plaintiff.  The  presumption  in  such  cases  ia 
that  the  court  acted  throughout  the  case  upon 
the  erroneous  theory  asserted  by  the  ruling 
on  demurrer  and  nothing  but  a  clear  and  de- 
cisive affirmative  showing  to  the  contrary, 
and  that  by  the  record  proper,  will  rebut 
this  presumption.  This  doctrine  has  been 
often  declared.  Beplogle  v.  American  Ins. 
Co.  supra.  See  authorities  cited  in  Elliott, 
Appellate  Procedure,  §§  591,  667-669,  and 
notes. 

As  we  shall  presently  show,  the  error  i» 
not  rendered  harmless  by  the  special  verdict. 

The  second  paragraph  of  the  answer  pre- 
sents auestions  very  similar  to  those  pre- 
sented by  the  first  paragraph,  and  much  that 
has  been  said  is  applicable  to  the  questions- 
arising  on  the  former  paragraph.  The  second 
paragraph,  like  the  nrst,  assumes  to  answer 
the  entire  complaint,  bur,  in  fact  leaves  un- 
answered the  allegations  of  the  complaint 
concerning  the  wrong  of  the  insurer's  agent 
in  filling  the  blanks  in  the  application,  as 
well  as  Uiose  relative  to  the  mistake  in  com- 
puting the  amount  due  on  the  incumbrance- 
which  the  assured  directed  the  agent  to  men- 
tion and  describe  in  the  application  which 
he  undertook  to  prepare,  it  may  be  granted 
that  the  answer  does  show  that  compound  in- 
terest was  included  in  the  renewal  mortgage 
executed  to  the  daughter  of  the  original  mort- 
gagee, but,  if  this  was  done  by  the  mistake- 
of  the  attorney  emploved  to  make  the  com- 
putation, as  the  complaint  explicitly  aYera 
and  the  answer  admits  the  assured  did  not 
forfeit  his  rights  under  the  policy.  We  are 
unwilling  to  hold  that  a  mistake  in  comput- 
ing the  amount  of  an  incumbrance  in  order 
to  secure  a  renewal  will  Yitiate  a  policy  of 
insurance.    The  doctrine  that  a  misatatemenl 
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GonoerniDg  an  iDcumbrance  will  avoid  a  pol- 
icy may  be  well  encash  where  there  is  con- 
oealment,  fraud,  or  neelect,  but  it  would  be 
an  unjust  one  if  extended  to  a  case  like  this, 
where  the  incumbrance  was  made  known  to 
the  insurer  and  the  only  reason  for  insisting 
upon  a  forfeiture  is  that  the  assured,  after 
due  care,  was  led  into  a  mistake  as  to  the 
amount  actually  due  and  was  thereby  in- 
duced to  execute  a  renewal  mortgage  for  a 
sum  greater  than  that  rightfully  owinf?  the 
holder  of  the  incumbrance.  The  mistake  in 
computing  the  amount  simply  made  it  ap- 
pear that  the  debt  was  increased,  but,  in  fact 
and  in  law,  there  was  no  increase.  The  debt 
remained  the  same ;  that  was  unchanged,  for 
the  result  of  the  mistake  was  to  cause  the  ev- 
idences of  the  indebtedness  to  express  the 
amount  incorrectly.  If  it  be  true,  as  averred 
and  impliedly  admitted  because  not  eflect- 
ivelj  denied,  that  there  was  a  mistake  not 
attributable  to  a  corrupt  purpose  or  to  negli- 
gence, it  cannot  be  true  that  the  debt  was 
auj^iented.  The  weight  of  authority  re- 
quires the  conclusion  that  increasing  an  ex- 
isting incumbrance  avoids  the  policy,  but  it 
certainly  does  not  require  the  conclusion  that 
where  tliere  is  an  honest  and  excusable  mis- 
take in  computing  the  amount  of  an  incum- 
brance there  is  an  increase  of  the  debt. 

There  is  some  diversity  of  opinion  upon 
the  question  whether  the  dischartre  of  an  ex- 
isting mortgage  and  the  execution  of  a  new 
one  to  a  different  party  is  such  a  violation 
of  the  contract  as  forfeits  the  rights  of  the 
assured  under  the  policy.  Affirming  that 
the  policv  is  forfeited  in  such  a  case  is  the 
decision  in  Hankin$  v.  Bockford  Ins,  Co.  70 
Wis.  1,  and  denying  it  is  the  decision  in 
BuMell  V.  Cedar  Ifa^dt  Tm.  Ca.,  71  Iowa,  69. 
In  the  latter  case  it  was  said :  **  Was  the  risk 
increased  or  was  the  defendant's  security  de- 
creased by  tiie  change  of  the  incumbrance? 
This  is  a  question  of  fact  and  diould  have 
been  left  to  the  jury.* 

Even  if  we  accept  as  just  a  much  stricter 
test  than  that  proposed  in  the  case  from  which 
we  have  quoted  we  should  have  no  difficulty 
in  holding  the  second  paragraph  of  the  an- 
swer bad.  Here  there  was  a  mere  renewal  of 
a  mortgage ;  there  was  not  the  creation  of  a 
new  debt.  The  change  of  the  creditor  was 
here  made  by  operation  of  law,  and  not  by 
the  set  of  the  parties  for  Margaret  Messner 
became  the  bolaer  of  the  mortgage  by  virtue 
of  the  law  of  descent.  The  debt  was  un- 
changed in  amount  and  in  character.  The 
evidence  of  indebtedness  was  changed,  but 
not  the  debt  itself.  We  can  perceive  no  just 
ground  upon  which  it  can  be  held  that  the 
renewal  of  a  debt  under  such  circumstances 
and  a  diange  in  the  form  of  the  instrument 
evidencing  and  securing  it,  forfeits  the  pol- 
icy of  insurance.  The  character  of  the  lien 
was  not  changed,  although  there  was  a  new 
instrument  executed.  The  debt  itself  re- 
mained as  it  was  in  the  beginninir.  In  Pmc' 
dl  V.  Madiwn,  107  Ind.  106,  114,  it  was  said  : 
''The  substitution  of  new  evidences  of  a  pre- 
existing debt  is  not,  in  any  legal  or  proper 
sense,  Uie  creation  of  a  new  indebtedness. 
Nor  is  the  finding  of  interest  already  due  or 
the  execution  of  coupcms  for  the  payment  of 

20L.R  A. 


interest  which  will  thereafter  accrue  upon  a 
pre-existing  indebtedness  either  the  creation 
of  a  new  debt,  or,  in  legal  contemplation, 
an  increase  of  such  pre-existing  indebted- 
ness.** 

The  same  general  doctrine  was  declared  in 
Burns  v.  Thayer,  101  Mass.  426,  where  it  was 
said:  ''We  regard  the  cancellation  of  the 
old  mortgages  and  the  substitution  of  the 
new  as  contemporaneous  acts.  It  was  not 
creating  a  new  incumbrance,  but  simply 
changing  the  form  of  the  old.  ** 

Other  cases  assert  the  same  doctrine. 
Pimder  v.  Ritzinger,  102  Ind.  571 ;  Walters 
V.  Walters,  78  Ind.  425 ;  Packard  v.  Kingman, 
11  Iowa,  219 ;  Swift  v.  Eraemer,  18  Cal.  626, 
78  Am.  Dec.  608. 

Courts  are  reluctant,  as  they  ought  to  be, 
to  enforce  forfeitures,  and  in  such  a  case  as 
this  there  is  no  reason  for  a  departure  from 
the  general  rule,  but,  on  the  other  hand, 
there  is  strong  reason  for  closely  adhering  to 
it.  If  the  assured  cannot  renew  a  debt  and 
give  new  evidences  of  it  he  is  at  the  mercy 
of  the  insurance  company ;  or  else  he  must 
take  the  hazard  of  losing  his  property  by  a 
forced  sale  under  a  decree  of  foreclosure. 
Neither  reason  nor  justice  requires  that  he 
should  suffer  in  that  way,  for  no  harm  can 
possibly  be  done  the  insurer  by  a  mere  change 
in  the  evidences  of  indebtedness  inasmuch  as 
its  risk  is  not  increased  nor  its  security  di- 
minished. Such  a  case  as  this  is  not  within 
the  rule  which  allows  a  forfeiture  where  the 
assured  places  an  incumbrance  upon  his  prop- 
erty. As  the  debt  is  unchangca  the  risk  of 
the  insurer  is  not  augmented.  The  reason 
for  the  rule  that  the  creation  of  an  incum- 
brance in  violation  of  the  terms  of  the  pol- 
icv works  a  forfeiture  has  been  thus  stated; 
"  It**  (the  rule)  **  g*)e8  upon  the  theory  of  an 
increased  risk  by  reason  of  incumbrances. 
If  a  man  may  incumber  his  property  to  its 
full  value  and  then  insure  it  to  its  full  value, 
it  may  be  easilv  seen  how  it  may  be  turned 
into  a  source  of  profit.**  Brovm  v.  Ctrnimer* 
cial  Mut.  Ins.  Co.  41  Pa.  187. 

In  such  a  case  as  the  present,  where  there 
is  no  increase  of  risk  by  the  change  in  the 
evidence  of  indebtedness  the  reason  of  the 
rule  fails,  and  where  the  reason  fails,  so  does 
the  rule.  We  cannot  escape  the  conclusion 
that  the  second  paragraph  of  the  answer  is 
bad,  and  we  so  adjudge. 

The  third  paragraph  of  the  answer  alleges 
that  the  assured,  in  violation  of  the  terms 
of  his  policy,  applied  for  and  received  an- 
other policy  of  insurance  without  the  consent 
of  the  appellee.  This  is  a  good  answer. 
American  Bis.  Co,  v.  Bepiogle,  114  Ind.  1; 
Be^ogle  v.  American  Ins.  Co.  supra. 

The  sixth  paragraph  of  the  answer  alleges 
that  the  policy  on  which  the  complaint  is 
based  was  issued  on  an  application  taken  by 
the  appellee's  local  agent,  Jpsse  Pilcher, 
through  his  sub-agent,  William  Ermy,  whose 
authority  was  limited  to  taking  applications, 
receiving  premiums,  and  transmitting;  the 
same  to'T.  R.  Burch,  at  Chicago,  Illinois, 
who  had  exclusive  authority  to  accept  ap- 
plications and  issue  policies;  that  Burch  ac- 
cepted the  appellant's  application  on  the 
faith  of  the  statements  it  contained  and  issued 
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the  policy  sued  on  that  the  applicant  repre- 
sented and  warranted  that  the  property  was  of 
the  value  of  |2«5U0 ;  that  ''said  ham  in  trulh 
and  in  fact  was  not  at  the  time  of  making  the 
application  worth  more  than  $1,800,  as  the 
plaintiff  well  knew."  This  answer  is  bad. 
Where  no  fraud  is  averred  an  answer  alleging 
that  the  assured  made  an  over-valuation  of  his 
property  and  thus  forfeited  his  policy  is  in- 
sufficient. It  may  be  true  that  an  over- val- 
uation so  gross  as  to  authorize  the  inference, 
taken  in  connection  with  other  circumstances 
of  an  intention  to  mislead  would  avoid  the 
policy,  but  the  answer  before  us  does  not 
make  such  a  case  for  nothing  more  is  alleged 
than  that  the  value  was  placed  at  $2,500 
when  the  applicant  knew  that  It  was  only 
$1,800.  P/ienix  Ins.  Co.  v.  Picked  119  Ind. 
155;  Piekel  v.  Phenix  Ins.  Co.  cf  Brooklyn, 
119  Ind.  295;  Bogers  v.  Pfienix  Ins.  Co.  of 
Brooklyn,  121  Ind.  570-679. 

The  reason  for  the  rule  is  that  the  question 
of  value  is  ordinarily  one  upon  which  a  state- 
ment must  necessarily  be  largely  a  mere  mat- 
ter of  opinion  and  representations  embodying 
opinions  can  seldom  be  regarded  as  fraud- 
ulent. An  insurer  cannot  be  ignorant  of  the 
rule  of  law  upon  the  subject,  nor  can  he  be 
ignorant  of  the  fact  that  statements  of  value 
are  generally  nothing  more  than  expressions 
of  opinion,  and  hence  he  cannot  be  misled  to 
his  prejudice. 

The  seventh  paragraph  of  the  answer  al- 
leges that  the  application  of  the  plaintiff  was 
taken  by  the  appellee's  agent  through  his 
sub-agent  Pilcher,  that  the  applicant  knew 
that  neither  the  agent  nor  the  sub- agent  had 
**  power  or  authority  to  issue  policies  or  make 
contracts  of  insurance, "  that  It  was  stated  and 
wan-anted  in  the  application  that  the  prop- 
erty was  not  incumbered ;  that  the  statement 
was  not  true  and  that  the  property  was  in- 
cumbered by  a  mortgage  executed  by  the  as- 
sured to  Samuel  F.  Messner.  This  paragraph 
is  subject  to  the  same  objections  as  the  first. 
The  averment  that  the  agent  had  no  authority 
to  make  contracts  of  insurance  and  tliat  the 
assured  had  knowledge  of  that  fact  does  not 
rescue  the  answer  from  condemnation.  An 
agent  authorized  to  receive  applications  rep- 
resents the  insurance  company  and  If  he  re- 
ceives truthful  information  from  the  assured 
and  undertakes  to  correctly  fill  the  applica- 
tion, but  instead  of  doinci^  so  inserts  false 
statements,  the  assured  will  not  be  made  to 
suffer  from  his  wrongful  act.  Oermania  L. 
Jns.  Co,  of  iV.  T.  V.  LunkenfiHmsr,  127  Ind. 
636 ;  PJiomix  Ins.  Co.  of  Brooklyn  v.  Golden, 
121  Ind.  524 ;  Commercial  V.  Aasur.  Co.  v. 
State.  113  Ind.  831 ;  Oeiss  v.  Franklin  Ins. 
Co.  123  Ind.  172 ;  Indiana  Ins.  Co.  v.  Hart- 
well,  123  Ind.  177 ;  Phanix  In».  Co.  of  Brooklyn 
V.  Stark,  120  Ind.  444 ;  Union  Mut.  L.  Ins. 
Co.  V.  Wilkinson,  80  U.  S.  18  Wall.  222,  20 
L.  ed.  617 ;  American  L.  Ins.  Co.  v.  MaJione^ 
88  U.  S.  21  Wall.  152,  22  L.  ed.  593. 

Wo  doubt  whether  an  insurance  company 
can  send  out  an  agent  to  solicit  and  take  ap- 
plications and  yet  effectively  so  limit  his  au- 
thority that  an  assured  who  relies  upon  his 
undertaking  to  correctlv  fill  the  blanks  in  an 
Application  shall  lose  the  benefit  of  a  policy 
issued  upon  it  solely  because  of  the  agent's 
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fraud  in  embodying  false  statements  in  the 
application  he  undertakes  to  prepare  accord* 
ing  to  the  information  given  nim.  We  can- 
not believe  that  the  law  will  sanction  such 
limitations.  But,  however  this  may  be, 
it  is  at  all  events  (^uite  clear  that  the  mere 
fact  that  the  agent  is  not  authorized  to  issue 
policies  does  not  relieve  the  company  from 
liabilitv  where,  as  here,  the  agent  is  au- 
thorizetl  to  receive  applications,  and  with 
correct  information  given  him  inserts  false 
statements  in  the  application  he  undertakes 
to  prepare,  and  there  is  no  limitation  upon 
his  authority  to  fill  out  the  applications  made 
known  t-o  the  assured.  It  is  one  thing  for  an 
assured  to  have  knowledge  that  an  agent  can- 
not issue  a  policy  and  quite  another  tbiu^ 
for  him  to  have  knowledge  that  the  agent  has 
no  authority  to  prepare  or  direct  the  prepara- 
tion of  applications.  We  are  well  satisfied 
that  the  seventh  paragraph  of  the  answer  is 
bad. 

The  decisions  in  the  cases  of  Phomix  Ins, 
Co.  V.  Benton,  87  Ind.  136,  and  Continental 
Ins.  Co.  V.  Munns,  120  Ind.  80,  5  L.  R  A. 
430,  are  not  in  conflict  with  the  cases  we  have 
cited,  nor  are  Uiey  opposed  to  the  conclusion 
here  reached.  We  have  already  declared  that 
if  there  is  au  existing  incumbrance  in  a  case 
where  there  is  a  warranty  against  incum- 
brances, the  policy  may  be  avoided  if  there 
is  an  existing  incumbrance,  and  we  now  de- 
clare that  where  there  is  a  warranty  against 
subsequent  incumbrances  the  policy  wul,  as 
a  general  rule,  be  vitiated  if  a  subsequent 
incumbrance  is  created,  but,  as  we  have 
shown,  the  general  rule  has  no  application 
to  such  a  case  as  the  present.  The  decisions 
to  which  we  have  referred  do  no  more  than 
assert  tJie-  general  rule  and  apply  it  to  cases 
which  it  governs.  Those  decisions  do  not  by 
the  remotest  implication  extend  the  general 
rule  to  such  a  case  as  this,  nor  could  they  do 
so  without  going  counter  to  settled  and 
salutary  principles. 

It  is  insisted  that  the  errors  In  ruling  on 
tlie  demurrers  to  the  answers  are  rendered 
harmless  because  the  special  verdict  shows 
that  there  can  be  no  recovery  for  the  reason 
that  there  was  no  notice  ol;  the  loss.  The 
special  verdict  does  not,  however,  cure  the 
error,  even  If  it  be  conceded  that  no  notice 
is  shown,  for  that  is  a  point  entirely  dif- 
ferent from  the  points  to  which  the  bad  an- 
swers are  addressed.  There  is  a  clear  and 
important  difference  between  overruling  a  de- 
murrer to  a  bad  answer  and  sustaining  a  de- 
murrer to  a  ^ood  answer.  In  the  former  case 
the  court  holds  that  to  be  a  valid  defense 
which  in  truth  is  no  defense  at  all,  and  thus 
establishes  a  theory,  (to  which  it  is  pre- 
sumed to  adhere)  cutting  off  the  plaintiff 
from  his  rights.  Messiek  v.  Midland  R.  Oo, 
128  Ind.  81 ;  Scott  v.  SteUer,  128  Ind.  885, 
and  cases  cited.  See  also  authorities  cited  in 
Elliott,  Appellate  Procedure,  g  591,  note  J; 
g  669,  note  1. 

But  we  are  by  no  means  persuaded  that  the 
appellee  would  be  entitlea  to  judgment  on 
the  special  verdict,  even  if  there  were  no  in- 
termediate material  errors.  The  verdict  does 
not  fiJiow  notice  of  loss ;  on  the  contrary,  it 
states  that,  "*  immediately  after  the  loss  by  fire 
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the  plaintiff  mailed  a  letter  to  J.  T.  R. 
Burcb,  eeneral  agent  of  defendant  at  Chi- 
cago, Illinois.  This  letter  was  sealed  and 
directed  to  T.  R.  Burch,  at  Chicago,  Illinois, 
and  placed  in  the  office  at  Williamsport  on 
the  8th  day  of  June,  1885,  properly  stamped." 
There  is  at  least  the  imperfect  statement  of 
a.  fact,  and  it  is  quite  doubtful  whether  the 
only  remedy  of  the  defendant  was  not  a 
motion  for  a  venire  de  now.  Cook  y.  Mc- 
NaughUm,  128  Ind.  410. 

But  whatever  may  be  the  true  rule  where 
there  are  no  grave  intermediate  errors,  we  re- 
gard it  as  entirely  clear  that  where  there  are 
palpable  and  influential  errors,  often  repeat- 
ed, a  special  verdict  stating  facts  imperfectly 
or  inaaequatcly  does  not  render  the  previous 
wrone  rulings  harmless.  We  might  grant 
that  uie  appellant  was  not  entitled  to  judg- 
ment on  the  verdict,  and  yet  it  would  not 
necessarily  follow  that  the  appellee  was  en- 
titled to  a  judgment,  much  less  that  it  is  en- 
titled to  a  decision  that  the  verdict  cured 
prior  prejudicial  errors.  We  give  full  and 
explicit  recognition  to  such  cases  as  Lake 
Shore  dtM.  8.E,  Go,  v.  Stupak,  128  Ind.  228 ; 
Dixon  "9.  Duke,  85  Ind.  434,  and  similar  cases 
cited  by  the  appellee's  counsel,  but  we  deny 
that  they  authorize  the  conclusion  that  the 
failure  to  fully  state  a  fact  in  a  snecial  ver- 
dict renders  material  errors  in  ruling  upon 
demurrers  harmless.  It  seems  clear  to  us, 
clear  beyond  controversy,  that  where  there 
are  palpable  and  influential  errors  the  mere 
failure  to  fully  state  facts  essential  to  a  re- 
covery does  not  avoid  the  effect  of  prior  er- 
roneous rulings.  If  there  had  been  a  state- 
ment in  the  verdict  that  no  notice  was  given 
we  should  have  a  very  different  case,  but 
there  is  no  such  statement,  nor  anvthing  re- 
sembling it;  on  the  contrary,  so  far  as  the 
verdict  goes,  it  tends  to  show  notice. 

Facts  are  stated  in  the  special  verdict  which 
probably  authorize  the  conclusion  that  there 
was  a  waiver  of  notice.  There  are  cases 
which  go  ver^  far  towards  sustaining  the  ap- 
pellant s  position  that  notice  and  proof  of 
Joes  were  waived.  JEtna  Ins,  Co.  v.  Sfiryer, 
85  Ind.  862 ;  Byr?ie  v.  Rising  Sun  Ins,  Co.  20 
Ind.  108 ;  Harris  v.  Phanix  Ins.  Co.  85  Conn. 
810 ;  Fofrmers  Hut.  F.  Ins.  Go.  v.  Moyer,  97 
Pa.  441 ;  Farmers  Hut.  Ins.  Co.  v.  Tapl&r, 
78  Pa.  842 ;  F^nsylvania  F.  Ins.  Co.  v.  Kit- 
tle, 89  Mich.  51. 

The  entire  theory  of  the  defense,  indeed, 
implies  that  notice  and  proof  of  loss  would 
have  been  unavailing,   for  the  insurer  re- 

f^udiates  the  contract  and  denies  all  liabil- 
tj.  The  elementary  principle  that  where  a 
contract  is  repudiated,  or  where  a  partv  ab- 
solutely denies  liability  under  it,  perform- 
ance of  stipulations  requiring  notice,  de- 
mand or  the  like  are  waived,  fully  applies 
to  contracts  of  insurance.  I4Ule  v.  Phoenix 
Ins.  Co.  128  Mass.  880,  25  Am.  Rep.  96. 

We  have  very  much  more  doubt  whether 
the  appellant  was  not  entitled  to  judgment  on 
the  special  verdict  than  upon  any  of  the  ques- 
tions we  have  hitherto  considered,  and  hence 
we  cannot  accept  as  correct  the  appellee's 
theorv  that  the  many  errors  in  rulings  on  the 
pleadings  were  rendered  harmless  by  the  ver- 
dict 
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We  have  given  full  consideration  to  the 
argument  of  the  appellee's  counsel  that  the 
facts  relating  to  the  waiver  are  outside  of  the 
issues  and  to  the  cases  of  Purdue  v.  Nqff- 
singer,  15  Ind.  886 ;  Newby  v.  Bogers,  40  Ind. 
12,  and  Continental  Ins.  Co.  v.  VarUue,  126 
Ind.  410,  10  L.  R.  A.  84H,~and  we  are  not 
inclined  to  dissent  from  the  proposition  that 
facts  outside  of  the  issues  add  no  force  to  the 
verdict.  See  authorities  cited  in  Elliott, 
Appellate  Procedure.  §§  766,  767. 

But  granting,  what  is  doubtful,  that  the 
facts  relative  to  a  waiver  are  outside  of  the 
issues,  still,  it  cannot  be  concluded  that  the 
verdict  cures  material  and  influential  errors 
committed  in  the  rulings  on  the  pleadings, 
for,  as  we  have  already^substantially  said,  a 
special  verdict  does  not  cure  such  errors  un- 
less it  affirmatively  shows  with  decisive 
clearness  that  the  errors  did  no  harm.  This, 
it  must  be  plain  to  every  one,  is  not  shown 
hj  a  verdict  stating  facts  outside  the  issue, 
since  it  must  affirmatively  appear,  in  order  to 
heal  such  errors,  that  the  merits  are  wholly 
with  the  party  who  relies  upon  a  special  ver- 
dict as  obviating  the  effect' of  prior  influen- 
tial errors.  It  is  not  to  be  forgotten  that  the 
insurance  company  is  here  seeking  the  beneflt 
of  a  harsh  rule  and  insisting  that  the  courts 
declare  a  forfeiture  although  it  retains  the 
beneflt  conferred  upon  it  by  the  contract  it 
asks  the  court  to  declare  forfeited.  Courts, 
as  has  been  again  and  again  decided,  refuse 
to  declare  forfeitures  except  in  very  clear 
cases,  and  the  verdict  before  us  certainly  does 
not  make  a  clear  case,  much  less  will  it 
justify  us  in  disregarding  such  errors  as  we 
nave  pointed  out  in  order  to  relieve  the  in- 
surance company  by  declaring  a  forfeiture. 
It  is  our  duty  to  avert  a  forfeiture  if  it  can 
be  justly  done.  Franklin  L.  Ins.  Co.  v. 
Wallace,  98  Ind.  7 ;  Northweftem  Mut.  L.  Ins, 
Co.  V.  Hazelett,  105  Ind.  212,  55  Am.  Rep. 
192 ;  .^Jtna  L.  Ins.  Co.  ▼.  Deming,  128  Ind. 
884. 

Here,  the  appellee  asks  us  to  reverse  this 
rule  by  disregarding  material  intermediate 
errors  and  giving  it  the  benefit  of  all  intend- 
ments that  ingenuity  can  suggest,  in  order 
to  open  the  way  to  a  declaration  of  forfeiture. 
This  we  cannot  do. 

We  have  not,  we  may  add,  considered  the 
point  made  by  the  appellant's  counsel  that  a 
failure  to  give  notice  or  to  make  proof  of 
loss  does  not,  under  the  contract  sued  on, 
work  a  forfeiture. 

For  the  errors  in  rulings  on  the  demurrers 
to  the  answers  the  judgment  must  be,  and  it, 
reversed. 


PHENIX  INSURANCE  CO.,  Appt., 

PENNSYLVANIA  CO. 

( Ind ) 

!♦  An  allegation  in  >  eomplaint  that 

NoiB.— 3716  effect  on  insurance  where  the  sUUuUs 
reoulaUng  the  business  of  foreign  insurance  com' 
panics  has  not  been  complied  with. 

Am  to  recovery  on  the  poiiey. 
It  seems  well  settled  that  an  insurance  oompanj, 
when  sued  on  a  poUcy  Issued  by  it  wiU  not  be  per- 
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the  property  in  question  was  of  *'g^re&t 
▼aJne"  tB  not  insufficient  on  demurrer  as  an 
allegation  of  value. 
8.  An  allegation  that  hay  was  de- 
stroyed by  fire  from  a  locomotive,  witbout 
fault  or  negllffenoe  of  the  owner,  while  stacked 
near  the  railroad,  sufficiently  denies  his  contrib- 
utory neirliffence. 

8*  An  insorer  on  payment  of  aloes  may 
be  subrogated  to  the  rights  of  the  owner 
against  a  wrongdoer  who  caused  the  loss. 

4*  The  fkilure  of  a  Ibreig^  insurance 
company  to  comply  with  a  statute  in 
order  to  entitle  it  to  do  business  within  the  state 
will  not  avoid  a  policy  issued  by  It  to  a  citisen  of 
the  state. 

6.  The  rig^ht  of  an  insurance  company, 
which  has  actually  paid  a  loss*  to  be 
subrogated  to  a  claim  of  the  owner  against  a 
wrongdoer  who  caused  the  loss  is  not  affected  by 
the  fact  that  the  insurer  was  a  foreign  corpora- 
tion having  no  right  to  do  busineas  within  the 
state. 


(AprU  7, 1S03.) 

APPEAL  by  plaintiff  from  a  judgment  of  tbe 
Circuit  Court  for  EosciuslLO  County  in  fa- 
vor of  defendant  in  an  action  brought  to  recover 
for  the  alleged  negligent  destruction  by  fire  of 
certain  hay  stacked  near  defendant's  track. 
Beversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  P.  Drummond  for  appel- 
lant. 

Mesna.  Allen  Zollars»  John  Morris*  and 
Burton  T.  Calvert»  for  appellee: 

The  appellant  Is  a  foreign  corporation,  or- 
ganized and  created  under  and  by  tbe  laws  of 
tbe  state  of  New  York;  the  contract  of  insur- 
ance was  made,  if  at  all,  by  one  claiming  to  be 
tbe  agent  of  tbe  appellant;  neither  said  agent 
by  wuom  said  contract  was  made,  nor  the  ap- 
pellant, had,  at  the  time  of  tbe  making  of  said 
contract  of  insurance  or  prior  or  subsequent 
thereto,  complied  with  tbe  statutes  of  Indiana 


mitted  to  plead  or  prove  that  such  oompany  has 
not  complied  with  the  statutes  of  the  state,  where 
tbe  risk  is  situated,  in  order  to  defeat  the  policy. 
Most  of  the  states  have  a  provision  in  their  statutes 
making  it  unlawful  for  a  foreign  insurance  com- 
pany to  transact  business  in  such  state  unless  the 
statutes  are  complied  with. 

Some  provide  that  the  Insurance  contracts  shall 
be  void,  and  some  that  a  recovery  may  be  had  on 
the  policy  but  that  the  oompany  cannot  recover  on 
such  contracts  until  it  complies  with  the  statute. 

Au  insurance  company  that  is  sued  on  its  policy 
cannot  plead  and  show  that  it  is  a  foreign  corpora- 
tion and  has  failed  to'  comply  with  the  statutes  of 
the  state  where  it  insured  and  where  it  is  sued. 
Ganser  v.  Firemans  Fund  Ins.  Co.  84  Minn.  878; 
Berry  ▼.  Knights  Templar  &  M.  L.  I.  Go.  4fi  Fed. 
Bep.  488,  SO  Ins.  L.  J.  804;  Knights  Templar  &  M.  L. 
I.  Ck>.  V.  Berry,  SO  Fed.  Rep.  511:  Ehrmau  v.  Teuto- 
nia  Ins.  Co.  1  Fed.  Rep.  471;  Swan  v.  Watertown  F. 
Ins.  Co.  96  Pa.  87;  Watertown  F.  Ins.  Co.  v.  Simons, 
98  Pa.  600;  Union  Mut.L.  In8.Co.v.  MoMillen,  84  Ohio 
St.  67;  Gormania  F.  Ins.  Co.  v.  Curran,  8  Kan.  9; 
Pennypacker  v.  Capital  Ins.  Co.  8  L.  R.  A.  286. 80 
Iowa,  56. 

A  policy  is  not  void  where  the  assured  took  the 
same  in  good  faith,  not  knowing  that  the  oompany 
had  withdrawn  from  the  state  a  short  time  before, 
and  had  failed  to  comply  with  the  statutes  iu  re- 
gard to  foreign  companies  and  bad  directed  its 
agent  to  cancel  this  policy.  Watertown  F.  Ins.  Co, 
V.  Rust,  141  111.  85,  affirming  ^  111.  App.  119. 
Under  Massachusetts  Gen.  Stat., chap.  58,  making  it 
unlawful  for  a  foreign  company  to  insure,  or  agent 
to  act  before  complying  with  the  statute,  but  pro- 
viding, however,  that  the  policy  shall  be  valid,  an 
action  may  be  maintained  by  such  a  company  not 
having  complied  with  tbe  statute,  to  recover  back 
money  paid  on  a  policy,  which  money  was  obtained 
by  the  fraud  and  deceit  of  tbe  assured.  Hartford 
Live  Stock  Ins.  Co.  y.  Matthews.  lOS  Mass.  221. 

It  is  not  neoeasary  for  the  plaintiff  in  an  action 
In  Michigan  against  a  Kentucky  insurance  com- 
pany, on  a  policy  purporting  to  have  been  made  in 
Illinois,  to  show  that  such  company  had  complied 
with  the  statutes  of  Michigan  prior  to  such  con- 
tract. It  will  be  presumed  that  tbe  act  of  the  com- 
pany is  legal  and  It  is  not  admissible  for  the  insuru 
ance  company  to  insist  on  a  showing  that  it  acted 
honestly.  Clay  F.  &  M.  Ins.  Co.  r.  Huron  S.  ft  L. 
Mfg.  Co.  81  Mich.  846. 

In  an  action  on  a  policy  of  insurance,  providing 
for  forfeiture  in  case  of  other  insurance,  the  policy 
^as  sustained  and  other  insurance  that  had  been 
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taken  in  a  foreign  insurance  company  that  had  not 
complied  with  the  laws  of  the  state  where  the  prop- 
erty was  situated  was  held  void,  so  as  to  sustain 
tbe  first  policy.  THe  statute  (1  Ind.  Rev.  Stat.  242) 
provided  that  the  courts  should  not  enforce  suits 
by  such  corporations  on  contracts  until  the  statute 
wascompiied.with.  Ri8ingSunIns.Co.  v.  Slaughter, 
20  Ind.  680. 

The  case  of  Rising  Sun  Ins.  Ca  v.  Slaughter, 
supra,  has  been  overruled  in  the  same  state  by  later 
decisions,  i»/ra  (see  next  cases),  and  was  affirmed 
in  Union  Cent.  L.  Ins.  Co.  v.  Thomas,  46  Ind.  44. 

Contracts  of  foreign  insurance  companies  are  not 
void  for  failure  of  the  company  to  comply  with 
the  Indiana  statute,  and  an  action  may  be  main- 
tained even  if  tbe  policy  was  not  delivered,  and  the 
money  for  tbe  same  vras  not  tendered  till  after  the 
fire,  where  time  was  given  for  payment.  New 
England  F.  ft  M.  Ina  Co.  v.  Robinson,  25  Ind.  636. 

In  an  action  on  a  policy,  where  the  defense  waa 
other  insurance  which  avoided  tbe  policy,  a  reply 
that  such  other  insurance  was  in  a  foreign  com- 
.pany  that  had  not  compiled  with  the  laws  of  Indi- 
ana is  insufficient,  and  this  policy  will  avoid  the 
one  sued  upon.  There  is  a  dilferenoe  between 
pleading  want  of  power  by  tbe  corporation  con- 
tracting and  the  party  benefited.  Behler  v.  Ger- 
man Mut.  F.  Ins.  Co.  68  Ind.  847.  This  overrules 
Rising  Sun  Ins.  Co.  v.  Slaughter,  8U|/ra,  but  does 
not  refer  to  it. 

Rising  Sun  Ins.  Co.  v.  Slaughter,  supra,  was  af- 
firmed in  American  Ins.  Co.  v.  Replogle.  114  Ind.  1, 
on  the  question  that  a  reinsurance  by  a  void  policy 
will  not  forfeit;  but  it  holds  that  the  grounds  de- 
cided as  avoiding  a  policy,  in  20  Ind.  520,  were 
erroneous  and  that  the  failure  of  the  agent  to  com- 
ply with  the  Indiana  statute  would  not  avoid  the 
pol  icy.  This  last  case  does  not  appear  to  have  been 
referred  to  in  the  main  case. 

A  suit  may  be  maintained  In  Ohio  on  a  policy  of 
Insurance  placed  on  property  in  Indiana  by  an 
Ohio  corporation  although  the  company  never 
complied  with  tbe  Indiana  statutes,  even  if  the 
Indiana  statutes  should  dedare  such  contiaat 
void.  Eureka  Ina.  Co.  v.  Parks,  1  Cin.  Sup.  Ct.  Bep. 
(Obio)  574. 

A  carrier  cannot  defeat  a  suit  for  libel  in  ease  of 
loss  brought  by  the  insurer  that  has  paid  for  the 
same,  by  showing  that  the  insurance  company  baa 
not  complied  with  the  statute  in  regard  to  foreign 
insurance  compauies.  The  statutes  of  Hllnols 
where  the  policy  was  issued  do  not  make  void  such 
policies.    Tbe  Manistee,  5  Biss.  882. 

A  suit  may  be  maintained  to  recover  back  money 
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in  relation  to  the  manner  in  which  foreign  cor- 
porations may  do  busineas  in  this  state.  Said 
contract  of  insurance  was  therefore  void. 

Rev.  8tat.  §  8765;  State  v.  Bnggs,  116  Ind.  55; 
RUing  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520; 
Union  Cent.  L.  Ins.  Co.  v.  Thomas,  46  Ind.  44; 
Behler  v.  German  Mui.  F.  Ins.  Co.  68  Ind.  847; 
Cassaday  v.  American  Ins.  Co.  73  Ind.  95. 

An  act  agreed  to  be  performed  which  is  for- 
bidden by  a  statute  is  illegal  and  void. 

WhiU  y.  Franklin  Bank,  22  Pick.  181;  Ar- 
ker  V.  Rochester,  4  Johns.  Ch.  889, 1 L.  ed.  856; 
Uiica  Ins.  Co.  v.  Scott,  19  Johns.  1;  Utiealns. 
Co.  ▼.  Bloodgood,  4  Wend.  652. 

The  second  paragraph  of  the  answer  shows 
that  the  contract  of  insurance  of  the  hay  was 
invalid. 

Ihyle  ▼.  Continental  Ins.  Co.  94  U.  8.  585, 
24  Ll  ed.  148;  Paul  v.  Virginia,  75  U.  8.  8 
WalL  168,  19  L.  ed.  857;  Scott  v.  King,  12  Ind. 
204,  and  cases  cited. 

If  the  appellant  voluntarily  paid  Wames 
fSOO  for  his  burnt  hay  without  being  under 


any  legal  dnty  or  obligation  to  do  so,  he  was 
not  subrogated  to  any  claim  that  Warnes  may 
have  had  against  the  appellee.  There  were  no 
legal  or  contractual  relations  between  Warnes 
and  the  appellant  which  would  entitle  the  lat- 
ter to  be  subrogated  to  the  rights  of  the 
former. 

McGlure  v.  Andrews,  68  Ind.  97;  Binford  r, 
Adams,  104  Ind.  41. 

In  this  case  the  value  of  the  hay  was  the 
measure  of  the  damages  to  be  recovered.  It 
should  therefore,  in  order  to  make  the  com- 
plaint good,  have  been  alleged. 

JSdwards  ▼.  Beebe,  48  Barb.  106;  Oere  ▼.  C^n- 
eil  Bluffs  Ins.  Co.  67  Iowa,  272;  Safely  v.<7»/- 
more,  21  Iowa,  588:  Blydenburgh  v.  Welsh.  I 
Baldw.  881:  Anthony  Y.Oilbert,  4  Blackf.  848. 

If  the  appellant  was,  upon  the  facts  alleged 
in  the  complaint,  entitled  to  nominal  damages 
the  court  will  not  for  that  reason  reverse  the 
judgment  below. 

tdtton  V.  Hamilton,  12  Ind.  256;  Backer  T. 
Blake,  17  Ind.  97;  Black  y,  Coan,  48  Ind.  885; 


IgDorantly  paid  by  a  company  on  a  poUoy  void  by 
reason  of  double  insaranoe,  although  the  company 
paylDff  and  seekinflr  to  recover  baok,  has  not  com- 
plied with  the  MisBonrl  statutes,  by  reason  of  not 
bavioir  taken  oat  a  lioense  nor  furnished  the  oounty 
oourt  with  the  resolution  of  the  board  of  direotors, 
the  statute  making  them  liable  to  a  penalty  but 
not  makloff  theoontiaot  void.  Columbus  Ins.  Go. 
T.  Wa]Bb,lB  Ma 839. 

The  fidlure  to  comply  with  the  Arkansas  Act  of 
April  4. 1887,  does  not  afteot  a  suit  to  reoover  back 
money  paid  by  a  foreign  insurance  oompany  on  a 
policy,  as  such  statute  applies  to  oorporatlonsand 
not  to  insurance  com  panics.  And  insurance  com- 
panies are  governed  by  the  Act  of  March  SB,  1887, 
as  to  filing  stipulation  for  service  with  the  state 
auditor.  St.  Louis,  L  M.  ft  S.  B.  Go.  v.  Oommerdal 
U.  Ina.  Go.  139  U.  a  288, 85  L.  ed.  166. 

A  contract  of  insurance  finally  executed  and  de- 
livered In  Maasaohusetts  Is  to  be  construed  by  the 
law  of  that  state,  although  made  by  a  company  of 
another  stateu  Heebner  v.  Eagle  Ins.  Co.  10  Gray, 
18L  89  Am.  Dea  808. 

A  policy  on  property  In  Arkansas  is  not  avoided 
\ff  Arkansas  Acts  1887,  p.  234,  providing  that  con- 
tracts by  foreign  corporations  failing  to  comply 
wtth  the  act  are  void,  where  the  contract  of  in- 
surance was  made  in  New  York  and  the  policy 
issued  there.  Marine  Ins.  Co.  v.  St.  Louis,  I.  M. 
ft  8.  B.  Go.  41  Fed.  Bep.  MS. 

The  faUnre  to  comply  with  the  Indiana  statute, 
t^  a  foreign  insurance  company,  will  not  avoid  its 
policy,  and  an  approval  and  an  acceptance  of  the 
application  received  by  the  company  in  Illinois 
makes  it  an  Dlinols  contract.  Lamb  v.  Bowser,  7 
Biss.  815,  WL 

There  is  nothing  in  the  objection  to  a  foreign 
corporation,  suing  on  a  polioy  of  Insurance  of 
which  it  Is  the  beneficiary,  that  it  cannot  maintain 
the  suit  and  rt*cover  because  it  has  not  complied 
with  the  statutes  relating  to  corporations,  where 
the  only  business  transacted  is  the  suit.  Tabor  v. 
Ocas  ft  P.  Mfg.  Co.  11  Colo.  419. 

The  courts  of  Massachusetts  will  refuse  to  enter- 
tain Jarlsdlctton  of  a  suit  by  a  citizen  of  Alabama 
against  a  New  York  insurance  oompany,  to  revive 
a  policy  and  reinstate  him  as  to  his.rights,  where  be 
allowed  the  same  to  lapse  by  non-payment  of 
premiums  during  the  war,  although  the  company 
has  the  right  to  transact  business  In  Massachusetts. 
The  courts  of  Massachusetts  have  not  Jurisdiction 
of  the  subject-matter  of  the  suit.  Smith  v.  Mutual 
L.In&Co.of  N.  r.UAUeit  880. 
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(See,  further,  as  to  the  effect  of  place  of  contract 
on  premium  notes,  fiifraJ 

As  toaoenVs  Uohfltty. 

The  omission  of  an  agent  of  a  foreign  Insurance 
company  to  file  the  proper  papers  in  his  oounty« 
will  not  prevent  a  recovery  by  the  Insurance  com- 
pany on  his  bond.  United  States  L.  Ins.  Co.  v. 
Adams,  7  Bias.  80. 

The  failure  of  an  insurance  agent  of  a  foreign 
company  to  comply  with  the  Ohio  Statute  (Swan  ft 
B.  2S3),maklng  it  unlawful  to  Insure  unless  the  agent 
obtains  from  the  auditor  of  state  a  certificate,  etc.. 
Is  no  defense  to  an  action  on  the  agent's  bond  by 
the  company  to  recover  money  coUected  by  him, 
and  cannot  be  taken  advantage  of  by  his  sureties. 
Manhattan  Ins.  Co.  v.  BlUs,  32  Ohio  St.  388. 

In  a  suit  in  Ck>nnectlcut  by  a  New  York  insur- 
ance oompany  on  an  agent's  bond  who  did  business 
in  Pennsylvania,  the  failure  of  the  agent  to  file  a 
copy  of  his  appointment  in  the  office  of  the  secr^ 
tary  of  state  of  Pennsylvania,  as  required  by  the 
statutes  or  that  state,  is  no  defense  as  he  cannot 
profit  by  his  own  wrong.  And  the  failure  of  the 
company  to  publish  Its  annual  report  there  being 
directory  is  not  a  defense.  Washington  County 
Ins.  Co.  V.  Colton.  28  Conn.  48. 

An  agent  of  a  foreign  insurance  company  who 
takes  a  risk  without  complying  with  the  Tennessee 
statutes  (Mill,  ft  Y .  Code,  •  2566)  making  It  unlaw- 
ful to  insure  unless  statement  is  filed  and  assets 
amount  to  a  required  sum,  is  personally  liable  for 
the  value  of  the  property  insured  in  case  of  its 
destrucuon  by  fire.  Morton  v.  Hart.  88  Tenn.427, 
19  Ins.  L.  J.  347. 

Premium  paid  to  an  agent  of  a  foreign  insurance 
company  after  the  authority  to  insure  has  been  re- 
voked by  the  state  officers,  may  be  recovered  by  the 
assured  from  such  agent.  McCutcheon  v.  Bivers,  68 
Mo.  122. 

But  to  the  contrary  the  non-compliance  with  the 
Massachusetts  statute  will  not  authorize  a  recovery 
back  by  the  assured  of  premium  paid  by  him  to  an 
agent  of  a  foreign  company.  The  statute  declares 
such  contract  of  insurance  to  be  vahd,  and  does  not 
contemplate  a  recovery  back  of  such  sum  pnid  to 
the  agent.    Leonard  v.  Washburn,  100  Mass.  25L 

Suits  on  premium  notes. 

Foreign  Insurance  companies  that  have  not  com- 
plied with  the  statutes  of  the  state  where  the  risk  is 
situated  and  the  contract  is  made,  cannot  reoover  In 
the  courts  of  such  state  on  premium  or  assessment 
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Ihdiaita  HuPBBiiB  Court; 


Apb.^ 


Ma7u>ney  ▼.  Robbtna^  49  Ind.  146;  Winiberg  y, 
Behwegeman,  97  Ind.  528. 

Waroes  was  guilty  of  negligeace  in  stacking 
his  hay  adjacent  to  the  appellee's  right  of 
wav 

Illinois  Cent.  R.  Co.  r.  MilU,  42  111.  409; 
Illinois  Cent.  B.  Co,  ▼.  Frazier,  47  HI.  505; 
lUinois  Ce7it.  R.  Co,  v.  Nunn,  51  III.  78;  Tole- 
do W.  W.  B.  Co.  ▼.  Maxfield,  72  111.  95;  Keses 
▼.  Chicago  AN.  IF.  iZ.  O).  80  Iowa,  78:  Cr- 
mond  V,  Central  Iowa  B,  Co,  58  Ind.  742:  Slos- 
sen  V.  Burlington.  C.  B,  <fc  N,  B.  Co.  60  Iowa, 
215;  Bryant  v.  Central  Vermont  B.  Co.  56  Vt. 
710;  Afarqveite,  E,  dt  0.  B.  Co.  v.  Spears,  44 
Mich.  169;  Salmon  Y.  Delaware,  L.  dt  W,  B.  Co, 
88  N.  J.  L.  5;  Delaware,  L.dbW.B  Co,  v.  Sal- 
mon, 89  N.  J.  L.  299:  Morris  A  E.  B.  Co,  v. 
State,  86  N.  J.  L.  558. 


The  demurrer  should  have  heen  sustained  t4> 
the  complaint,  iusead  of  being  overruled. 

But  the  overruling  of  the  demurrer  accom- 
plishes the  same  thing,  by  holding  the  answer 
good  enough  for  the  complaint. 

Price  V.  Grand  Rapids  db  1.  B,  Co.  18  Ind. 
127:  McEwen  v.  Bvsseft,  23  Ind.  895;  Kretseh 
V.  Helm,  45  Ind.  488;  Union  Cent.  L.  Ins.  Co. 
Y,  Tliomas,  46  Ind.  44,  in  conflict  with  Behler 
V.  German  Mut.  F.  Ins,  Co.  68  Ind.  847,  and 
Walter  A.  Wood  Mowing  Maeh.  Co.  v.  CaldicelL 
54  Ind.  270. 

Coirey»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

So  much  of  the  complaint  in  this  case  as- 
is  necessary  to  present  the  questions  dis- 
cussed by  counsel  alleges,  substantially,  that 


notes  ^  ven  for  a  policy  In  suob  oompany.  Lamb  v. 
Lamb,  6  Blse.  420;  Stewart  v.  Nortbampton  Mut  L. 
8.  Ids.  Co.  88  N.  J.  L.  486;  iEtna  Ins.'  Go.  v.  Harvey,  11 
Wis.  804;  Lycoming  F.  Ins.  Co.  v.  Wright,  56  Vt.  526; 
Barber  v.  Boehm,21  Neb.  460;  Franklin  Ids.  Co.  v. 
Louisville  A  A.  Packet  Co.  9  Busb.  SIX);  Farmers  & 
M.  Ins.  Co.  V.  Harrab,  47  Ind.  296;  Hoffman  v. 
Banks.  41  Ind.  1;  Caseaday  v.  American  Ins.  Go.  72 
lad.  95:  Cincinnati  Mut«  F.  Assur.  Co.  v.  Bosentbal, 
65  lU.  85, 8  Am.  Rep.  628;  Wiestllng  v.  Warthin,  1 
lod.  App.  217;  Wasblnirton  County  Mot.  Ins.  Go.  v. 
Hastings,  2  Allen,  898;  Williams  v.  Cbeney,  8  Gray, 
206,8  Gray,  216;  Jones  v.  Bmitb,  8  Gray,  600;  Wasb- 
ington  County  Mut.  Ins.  Co.  v.  Bawes,  6  Gray,  878; 
General  Mut.  Ins.  Ca  v.  Philiips,  18  Gray,  90. 

Bo  an  action  to  recover  premiums  paid  to  a 
foreign  insurance  company  may  be  mamtained, 
vrbere  such  company  bad  not  complied  witb  tbe  law 
of  the  state  on  tbe  ground  tbat  tbe  policy  is  void. 
Union  Cent.  L.  Ins.  Co.  v.  Tbomas,  46  Ind.  44.  af- 
llrming  Rismg  Sun  Ins.  Oo.  v.  Slaughter,  20  Ind.  60Oi 

A  MassacbusetiB  insurance  oompany  cannot  re- 
cover in  New  Hampebire  on  a  premium  note  for 
insurance  on  property  situated  in  tbe  latter  state 
wbere  sucb  insurance  company  bas  not  compiled 
witb  tbe  laws  of  New  Hampshire.  Tbe  laws  of  New 
Hampsbire  being  retaliatory  and  imposing  on  com- 
panies from  otber  states  sucb  obligations  and  re- 
strictions as  are  imposed  on  New  Hampsbire  com- 
panies insucb  states.  Haverbilllns.  Co.  v.  Prescott, 
42  N.  H.  647, 80  Am.  Dec.  128.  But  see  Union  Ins. 
Go.  V.  Smart,  60  N.  H.  458. 

But  it  was  since  beld  tbat  a  foreign  insurance 
oompany  may  recover  on  a  premium  note  given  on 
a  policy  made  in  New  Hampsbire  altbougb  sucb 
oompany  bas  not  complied  witb  tbe  statutes  of  tbe 
state.  In  Baverbiil  Ins.  Go.  v.  Prescott,  supra, 
tbe  contract  was  invalid  because  of  tbe  statute, 
and  in  1862  a  statute  was  passed  making  insurance 
valid  altbougb  tbe  company  bad  not  complied  witb 
tbe  statutes.  Tbe  Statute  of  1862  provided  tbat  a 
foreign  company  could  not  recover  a  premium 
until  it  complied  witb  tbe  statutes.  Tbis  section 
was  omitted  in  1667  from  tbe  revision.  Union  Ins. 
Co.  V.  Smart,  supra. 

Under  New  Hampsbire  Gen.  Laws,  chap.  174.  fl  8, 
providing  tbat  any  policy  issued  on  an  application 
to  a  foreign  company  sball  bind  tbe  oompany,  tbe 
fnsuraace  compauy  may  recover  on  a  premium 
note  for  insurance  in  tbe  state  of  New  Hampsbire 
altbougb  sucb  company  bas  not  complied  with  tbe 
laws  of  tbe  state  of  New  Hamfisblre  imposing  a 
beavy  penalty  for  non-compliance  witb  tbe 
statutes.  Connecticut  River  Mut.  F.  Ins.  Co.  v. 
Whipple,  61  N.  H.  61;  Connecticut  River  Mut.  F. 
Ins.  Co.  V.  Way,  62  N.  H.  622. 

In  an  action  on  a  premium  note  by  a  foreign 
insurance  company  it  will  be  presumed  tbat  sucb 
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oompany  bas  complied  witb  tbe  laws  of  tbe  state, 
and  tbe  failure  to  show  sucb  compliance  is  no 
reason  for  nonsuit.  American  Ins.  Go.  v.  Smith* 
78  Mo.  868. 

In  an  action  on  a  premium  note  given  to  » 
foreign  insuranoe  oompany,  wtaicb  note  does  not 
show  wbere  it  is  made  or  payable,  and  nothing  to 
show  tbat  it  was  for  a  Michigan  policy,  tbe  f ailur» 
to  show  a  oomplianoe  with  tbe  Michigan  statutes  by 
tbe  company  is  not  cause  for  nonsuit  in  a  Mlobiga» 
court.  American  Ins.  Go.  v.  Cutler.  86  Miob.  2S1. 
.In  a  suit  on  a  premium  note  given  to  a  foreign 
insurance  company,  wbich  bad  filed  aU  the  needful 
papera  witb  tbe  state  officers.  It  not  being  shown 
that  the  note  or  policy  were  made  in  B.  county,  it 
will  not  be  assumed  that  it  was,  and  therefore 
plaintiff  could  recover  without  showing  tbat  sucb 
company  was  authorized  to  do  businees  In  B. 
oounty.  American  Ins.  Co.  of  Chicago  v.  Wood- 
ruff, 84  Mich.  6. 

The  failure  of  the  auditor  of  state  to  furnish  to> 
the  foreign  insuranoe  oompany  tbe  proper  certifi- 
cate for  filing  in  the  oounty  wbere  it  proposes  to  d«> 
business,  if  said  oompany  bas  in  good  Caitb  at- 
tempted to  comply  witb  the  statute  will  not  render 
a  premium  note  void.  American  Ins.  Go.  of  Chicago 
V.  Butler,  70  Ind.  1;  American  Ins.  Go.  of  Gbioa^o 
V.  Pressell,  78  Ind.  442. 

An  action  may  be  maintained  by  a  foreign  in- 
surance company  in  Massachusetts  on  a  premium 
note,  if  before  suit  tbe  company  complies  witb 
Gen.  Stat.,  obap.  68,  H  68-72,  providing  tbat  no  re- 
covery can  be  bad  on  a  premium  note  until  tbe 
statute  is  complied  witb.  National  Mut.  F.  Ins.  Oou. 
V.  PurseU.  10  Allen,  281. 

Under  Massachusetts  Stat.  1864,  chap.  4S8,  vali- 
dating insuranoe  by  foreign  oompanies.  and  pro- 
bibiting  a  recovery  on  premium  notes  wbere  suob 
company  has  not  complied  witb  the  statutes,  after 
notice  by  the  state  treasurer,  a  recovery  may  be 
bad  on  sucb  notes  without  a  compliance  witb  tbe 
statutes  wbere  the  treasurer  did  not  give  notice. 
Provmolal  Ins.  Go.  v.  Lapsley,  15  Gray,  262. 

An  action  cannot  be  maintained  to  recover  back 
premium  paid  to  a  foreign  secret  oo-operativa 
association,  under  Mich.  How.  Stat.,  S48S6» 
authorizing  a  recovery  back  of  premium  paid  to 
companies  not  complying  witb  tbe  statute,  as  tbe 
Act  of  1887,  •  25,  amending  tbe  insurance  laws,  ex- 
pressly excepts  all  secret  or  fraternal  societlea 
under  tbe  supervision  of  a  supreme  body  from  the 
provisions  of  tbe  former  act,  whether  tbey  are 
foreign  corporations  or  not.  Rensenbouae  v. 
Seeley,  72  Mich.  603. 

Tbe  failure  of  a  foreign  insuranoe  company  to 
comply  witb  tbe  statute  requiring  an  annual 
statement  to  be  filed  under  tbe  act  to  license  foreign 
Insuranoe  companies,  does  not  prevent  tbe  oom- 
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fn  the  year  1889  one  William  W.  WarncB  was 
the  owner  of  a  large  quantity  of  hay  in  Mar- 
shall county,  Indiana,  stacked  near  the  right 
of  way  on  which  the  appellee*8  railroad  is 
constructed ;  that  the  appellant,  as  a  corpora- 
tion engaged  in  the  business  of  fire  insurance, 
executed  to  the  said  Warnes  a  policy  of  in- 
surance insuring  him  aeainst  loss  by  fire,  on 
account  of  said  hay :  that  by  the  negligence 
of  the  appellee  in  failing  to  provide  its  en- 
gines with  proper  spark  arresters,  the  sparks 
from  such  engines  were  permitted  to  escape. 


by  means  of  which  they  set  fire  to  said  hay, 
whereby  the  same  was  destioyed ;  that  by 
reason  of  the  destruction  of  the  hay,  the  ap- 
pellant was  compelled  to  and  did  pa^  to  the 
said  Warnes  the  amount  of  said  policy,  to 
wit,    $800. 

Prayer  that  the  appellant  be  subrogated 
to  the  rights  of  Warnes  as  against  the  ap- 
pellee and  that  it  have  judgment  for  the  sum 
of  1800. 

To  this  complaint  the  appellee  answered 
that  the  appellant  was  a  foreign  corporation 


pany  from  recovering  on  a  premium  note.  CJark 
V.  MlddletOD,  19  Mo.  68b  (This  case  confliots  with 
the  irenerai  dootrlDO.) 

A  note  given  for  an  laeuraDce  policy  is  not  void 
becanao  payable  to  a  foreign  corporation  that  had 
not  complied  with  the  laws  of  the  state  where  the 
policy  was  iasued  and  note  sued  upon,  but  the 
remedy  to  collect  is  suspended  until  the  statute  is 
complied  with.  American  Ins.  Go.  v.  Wellman,  60 
Ind.4ia 

(See,  further,  next  subdivision.) 

Am  to  the  €iffeet  of  jilUtee  of  eontroet  on  prmMwm 

notes. 

Premium  notes  made  and  given  In  Indiana  for  a 
policy  of  insuraooe  deli  vered  there  are  governed  by 
the  law  of  Indiana  and  in.  a  suit  In  Keotucky  on 
such  notes  the  plaintiff  cannot  recover  if  the  com- 
pany organised  in  Ohio  did  not  comply  with  the 
Indiana  statute.  Act  June  17, 1862,  as  to  oorpora- 
tioos.  (But  this  contract  was  made  since  1866  and 
In  Farmers  A  M.  Ins.  Oa  v.  Harrab.  47  [nd.  :nB,  it 
was  held  that  this  Act  of  June  17, 1860,  was  repealed 
in  1866  so  far  as  insurance  companies  were  oon- 
oemed.)  Ford  v.  Buckeye  State  Ins.  Ck>.  6  BuiA, 
136, 90  Am.  Dec.  063. 

An  action  may  be  maintained  on  a  premium  note 
In  New  Jersey  where  the  policy  and  note  were 
made,  executed,  and  delivered  in  Pennsylvania,  on 
a  risk  in  New  Jersey,  although  the  company  had 
DOS  complied  with  the  New  Jersey  statutes  provid- 
ing (liat  It  shall  not  be  lawful  for  a  foreign  com- 
pany to  Insure  and  authorizing  the  secretary  of 
state  to  isBue  a  certificate  when  the  company  has 
complied  with  the  statutes.  Columbia  F.  Ins.  Go. 
^nyoo,  87  N.  J.  I*  88. 

An  action  may  be  maintained  in  New  York  on  a 
premium  or  assessment  note  where  the  note  and 
policy  were  delivered  in  Pennsylvania  on  a  risk 
there,  but  the  company  in  New  York  received  the 
application  through  the  mail  and  sent  the  policy 
through  the  mail  to  the  defendant,  although  the 
company  had  not  complied  with  the  Pennsylvania 
statutes  as  this  court  holds  that  the  company  had 
no  agent  in  Pennsylvatiia.  Huntley  v.  Merrill,  82 
BBrb.aBB6. 

An  action  may  be  mamtained  in  New  York  on  a 
premium  note  made  in  Ohio,  where  the  application 
was  written  in  Ohio  by  an  agent  authorised  **to 
make  applications**  and  the  policy  was  mailed  to 
the  assured  from  New  York  the  borne  office  of  the 
oompany  but  which  company  had  not  complied 
with  the  Ohio  statute  which  provided  that  every 
insurance  made  by  a  foreiern  company  except  as 
provided  shall  be  void.  The  insurance  is  a  New 
York  contract  and  the  agent  is  not  such  an  agent 
as  Is  intended  by  the  Ohio  statute;  Hyde  v.  Good- 
DOW«  8  N.  Y.  206. 

The  same  rule  applies  to  a  policy  in  Canada,  al- 
though the  policy  was  delivered  m  Canada  by  the 
agent  of  the  company,  and  a  recovery  can  be  had 
in  New  York  on  such  a  policy  although  the  com. 
pany  may  be  prohibited  from  doing  business  in 
Canada.   Western  v.  Oenesee  Hut.  Ins.  Ck>.  12 N.Y. 


An  action  on  a  premium  note  for  insurance  may 
be  maintained  although  the  company  which  was  a 
foreign  corporation  had  not  complied  with  the  laws 
of  Massachusetts,  it  not  being  plead  or  proved  that 
the  insurance  was  effected  by  an  agent  in  Massa- 
chusetts. The  statute  does  not  prohibit  a  contract 
by  a  oitiaen  of  that  state  with  an  insurance  oompany 
located  elsewhere.  Besides  the  statute  requires 
notice  to  be  given  by  the  state  treasurer  to  such 
company  to  prevent  a  reoovery  on  a  premium  note. 
Lester  v.  Webb,  6  Allen,  689. 

A%  to  criminal  proueutUmt, 

In  a  criminal  prceecution  for  violating  the  law 
against  f  oreifrn  insurance  companies  doing  busi* 
ness  in  Illinois  without  compl3ing  with  the  stat- 
utes, it  is  a  question  for  the  Jury  whether  the  solic- 
itor was  an  agent  of  the  assured  or  for  th» 
company.  People  v.  People's  Ins.  Bxch.  2  L.  H.  A» 
840.126111.486). 

In  a  criminal  prosecution  for  failing  to  comply 
with  the  New  York  statute  it  was  held  that  signing 
a  policy  in  Pennsylvania  by  an  insurance  company 
located  there  and  sending  it  to  the  applicant  or  his 
attorney  in  New  York,  is  not  **havlng  an  agency  in 
the  state  of  New  York,**  provided  the  attorney  is 
not  acting  as  agent  of  the  company  under  cover  of 
assumed  attorneyship  of  the  applicant.  People  t» 
Imlay,  20  Barb.  68. 

The  Pennsylvania  Act  of  1887  (P.  L.  81),  imposing 
a  penalty  against  forwarding  applications  for  In- 
surance in  foreign  companies,  was  not  intended  to- 
apply  to  an  application  by  the  assured,  and  he  can- 
not be  held  liable.  Com.  v.  Biddle,  11 L.  B.  A.  661,. 
180  Pa.  606, 90  Ins.  L.  J.  iga 

In  a  prosecution  for  violating  the  New  York  stat- 
utes, an  adjustment  of  a  loss  was  held  to  be  not 
such  a  transaction  of  insurance  business  as  is  con- 
templated by  the  statute  against  foreign  insurance^ 
companies.   People  v.  Gilbert,  44  Hun,  682. 

The  foreign  insurance  act  applies  to  a  company 
inoorporated  in  the  District  of  Columbia,  attempt- 
ing to  do  business  m  Indiana.  State  v.  Brlggs,  lid 
Ind.  66. 

In  a  criminal  prosecution  for  arson,  an  insurance 
policy  issued  by  a  foreign  corporation  maybe  used 
in  evidence  without  proof  that  the  company  had 
complied  with  the  statute  of  Indiana.  Johnson  v. 
State,  66  Ind.  204. 

ChneraUy  as  to  8uit$  ogalnBt  foreign  companiee, 

A  surety  company  from  another  state  which  baa 
a  certificate  from  the  insurance  commissioner  au- 
thorising it  to  transact  business  in  the  state  of 
California  will  be  presumed  to  have  complied  with 
California  PoL  Code.  I  616,  requiring  such  insur- 
ance company  to  file  in  his  office  the  name  of  an 
agent  on  whom  summons  is  to  be  served.  Gutseil 
V.  Pennie,96Cal.606. 

An  insumnce  on  property  in  Alexandria  did  not 
cease  by  the  separation  of  Alexandria  from  Vir- 
ginia  although  the  company  could  only  insure  in 
Virginia.  Kom  v.  Mutual  Assur.  Boa  10  U.  S.  a 
Cranch,102,8L.ed.l9&  L  T. 
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organized  under  the  law  of  the  state  of  New 
York  and  doing  business  in  the  state  of  In- 
diana; that  the  ha^  mentioned  in  the  com- 
plaint, and  for  an  injury  to  which  this  suit 
is  brought,  was  insured,  as  is  alleged  bj  the 
appellant,  by  a  certain  policy  or  contract  of 

insurance  entered  into  at in  the  state 

of  Indiana  with  one  '  claiming  to  be 
the  duly  authorized  agent  of  the  appellant 
for  the  county  of  Marshall  in  the  state  of 
Indiana ;  that  the  appellant  had  not  then,  nor 
has  it  since,  furnished  to  the  auditor  of  this 
state  the  sworn  or  any  other  statement  of  its 
president  or  secretary,  as  required  hj  the 
laws  of  the  state  of  Indiana  then  and  still  in 
force,  nor  has  it  at  any  time  procured  from 
the  auditor  of  state  a  certificate  authoriz- 
ing the  said to  transact  business  in 

Marshall  county ;  nor  has  the  appellant,  at 
any  time  filed  any  such  certificate  or  copy 
thereof,  or  any  renewal  thereof,  nor  any  cer- 
tified copy  of  any  statement  of  the  president 
or  secretary  of  the  appellant  in  the  office  of 
the  clerk  of  the  circuit  court  of  said  Marshall 
county,  as  required  by  law. 

To  this  answer  the  court  overruled  a  de- 
murrer and  the  appel  lant  excepted.  The  ap- 
pellant failing  and  refusing  to  plead  further, 
the  appellee  had  judgment  for  costs. 

The  only  error  assigned  calls  in  question 
the  correctness  of  the  ruling  of  the  circuit 
court  in  overruling  a  demurrer  to  this  the 
second  paragraph  of  the  appellee's  answer. 

It  is  contended  by  the  appellee  that  there 
was  no  error  in  overruling  the  demurrer  to 
this  answer,  for,  assuming  for  the  sake  of  the 
argument,  that  it  was  bad,  the  court  did  not 
err  in  overruling  the  demurrer,  because  the 
complaint  does  not  state  a  cause  of  action. 
It  is  said  that  the  complaint  is  bad  for  the 
reasons:  MrH,  that  it  does  not  allege  that 
the  hay  therein  mentioned  was  of  any  value ; 
and  second^  because  it  is  shown  on  the  face  of 
the  complaint  that  the  owner  of  tlie  hay  was 
guilty  of  contributory  negligence  in  stacking 
his  hay  near  the  appellee's  railroad. 

The'complaint  does  allege  that  the  hay 
therein  mentioned  was  of  **  great  value.'*' 
While  it  would  have  been  better  pleading  to 
allege  that  the  hay  was  of  some  specific 
value,  yet  it  is  not  so  defective  as  to  render 
the  objection  now  urged  available  to  the  ap- 
pellee. It  was,  perhaps,  subject  to  a  motion 
to  make  it  more  specific,  but  such  objection 
cannot  be  taken  by  demurrer. 

The  complaint  contains  the  general  allega- 
tion that  the  hay  was  destroyed  without  the 
fault  or  negligence  of  the  owner.  There  are 
no  specific  allegations  which  would  tend  to 
destroy  this  general  allegation  of  fact. 

Where  property  is  injured  or  destroyed  by 
the  negligent  act  or  omission  of  one,  under 
such  circumstances  as  that  the  owner  of  the 
property  may  maintain  an  action  for  such  in- 
iury  or  destruction,  it  seems  tQ  be  settled, 
both  upon  principle  and  authority,  that  ijf 
such  property  is  insured,  such  insurer,  if 
compelled  by  reason  of  the  policy  to  make 
good  the  loss  to  tlie  owner,  may  be  subrogated 
to  the  rights  of  the  owner,  and  recover  from 
the  wrongdoer  a  sufficient  sum  to  reimburse 
him  for  such  outlay,  provided  the  damages 
are  sufficient  to  equal  the  sum  paid.    Hart 
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V.  Western  E.  Co,  15  Met.  09.  46  Am.  Dec 
719:  Timan  v.  Lekmd,  16  Hill,  257:  White- 
head  v.  Hughes,  2  Oromp.  &  M.  818 ;  Phil- 
lips  V.  Clagett,  11  Mees.  &  W.  84 :  Sheldon, 
Subrogation,  221-280 ;  Insurance  Go.  of  North 
America  v.  Fidelity  Title  it  T,  Co.,  128  Pa. 
528,  2  L.  R.  A.  586 ;  Pratt  v.  Radford,  52 
Wis.  114 ;  Connecticut  F.  Ins,  Co.  v.  Srie  R. 
Co.  75  N.  Y.  399;  Swarthout  v.  Chicago  4 
N.  W.  R.  Co.  49  Wis.  625. 

The  complaint,  in  our  opinion,  states  a 
cause  of  action  in  favor  of  the  appellant  and 
against  the  appellee. 

Upon  the  subject  as  to  whether  contracts, 
entered  into  in  this  state  by  foreign  corpora- 
tions when  they  have  failed  to  comply  with 
our  statutes,  prescribing  their  duties,  are  void 
or  otherwise,  our  adjudged  cases  are  in  the 
utmost  confusion.  It  is  utterly  impossible 
to  reconcile  them.  In  the  case  of  Rising  Sun 
Ins.  Co,  ▼.  Slaughter,  20  Ind.  520,  it  was  held 
that  all  such  contracts  were  void,  but  this 
case  was,  in  effect,  overruled  by  the  later 
cases  of  Demitw  v.  State,  28  Ind.  416,  and 
NevD  England  F.  db  M,  Ins.  Co,  v.  Robinson, 
25  Ind.  586.  In  the  case  of  Walter  A,  Wood 
Mowing  Mach,  Co.  v.  CaldmU,  54  Ind.  270, 
the  case  first  above  named  is  expressly  rec- 
ognized as  being  overruled  by  the  two  last 
cases  named,  but  notwithstanding  this  fact, 
it  was  ai2:ain  cited  with  approval  in  the  case 
of  Cassaday  v,  American  Ins.  Co.,  72  Ind.  95. 

A  careful  examination  of  our  cases  will 
disclose  the  fact,  however,  we  think,  that 
there  is  now  no  case  in  this  state  which  holds 
that  a  policy  of  insurance  issued  to  one  of 
our  citizens  by  a  foreign  insurance  company, 
which  has  failed  to  comply  with  our  statute 
upon  the  subject  of  foreign  insurance  com- 
panies, is  void.  There  is  one  line  of  decision 
which  holds  that  a  contract  entered  into  by 
a  citizen  of  the  state  with  a  foreign  corpora- 
tion which  has  not  complied  with  the  statute, 
bv  the  terms  of  which  the  citizen  has  bound 
himse)f  to  the  corporation,  is  void,  while  an- 
other line  of  decision  holds  that  such  contract 
is  not  void,  but  that  the  right  to  enforce  it 
is  suspended  until  the  corporation  has  com- 
plied with  the  statute,  ifnion  Cent,  L.  Ins. 
Co,  V.  Thomas,  46  Ind.  44 ;  Cassaday  v.  Ameri- 
can  Ins.  Co.  72  Ind.  95 ;  Hoffman  v.  Banks, 
41  Ind.  1 ;  BeMer  v.  German  Mut,  F.  Ins.  Co, 

68  Ind.  847 ;  New  England  F.  df  M.  Ins,  Co. 
V.  Robinson,  25  Ind.  586;  Walter  A.  Wood 
Mowing  Mach.  Co.  ▼.  Caldwell,  54  Ind.  270 ; 
Domestic  Sewing  Mach.  Co.  v.  Hatfield,  58  Ind« 
187 :  Daly  v.  National  L,  Ins,  Co,  64  Ind. 
1 ;  Sing&r  Mfg,  Co,  r.  Brown,  64  Ind.  548 ; 
Johnson  V.  State,  65  Ind.  204 ;  Smith  v.  Little, 
67  Ind.  549 ;  American  Ins.  Co,  v.  Wellman, 

69  Ind.  418 ;  Singer  Mfg.  Co,  r.  Bfflnger,  79 
Ind.  264 ;  Finch  v.  Travellers  Ins.  0>.  87  Ind. 
302 ;  EUUm  v.  Piggott,  94  Ind.  14. 

It  is  unnecessary,  in  this  case,  to  inquire 
which  of  these  conflicting  lines  of  decision 
is  correct,  as  we  are  dealing  here  with  a 
policy  of  insurance. 

It  may  not  be  improper  to  remark  in  pass- 
insr,  however,  that  this  court  seems  to  have 
settled  down  upon  the  doctrine  that  such  con- 
tracts are  not  void,  but  that  the  right  of  the 
corporation  to  enforce  such  contracts  Is  sus- 
pended until  it  has  complied  with  the  terms 
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at  the  statute,  and  that  a  failure  to  perform 
the  duty  required  by  law  can  only  be  taken 
advantage  of  by  way  of  plea  in  abatement. 
BUton  Y.  Pigffott,  supra. 

The  doctrine  that  a  foreign  insurance  com- 
pany, which  has  insured  the  property  of  a 
citizen  for  an  agreed  compensation,  may,  in 
case  of  loss,  avoid  payment  on  the  ground 
that  it  has  wrongfully  omitted  to  comply 
with  our  statute  upon  the  subject  of  foreign 
insurance  companies,  is  so  much  at  variance 
with  all  our  preconceived  notions  of  lust  ice 
tbat  we  would  not  feel  inclined  to  follow  it, 
unless  compelled  by  authority  to  do  so.  We 
think  the  decided  weight  of  authority  is 
against  such  a  doctrine.  In  addition  to  the 
authorities  above  cited,  we  cite :  Columbus 
In$.  Co.  V.  WaXsh,  18  Mo.  229 ;  Clark  v.  Mid- 
dleton,  19  Mo.  55 ;  jEtna  Ins,  Co,  v.  Harvey ^ 
11  Wis.  894 :  Wheeler  v.  Hawkins,  116  Ind. 
515. 

In  our  opinion,  the  policy  of  insurance 
mentioned  m  the  complaint  was  a  binding 
obligation,  and  that  it  might  have  been  en- 
forced against  the  appel Ian t.  The  statute  was 
intendea  to  protect  the  citizens  of  the  state, 


and  was  not  intended  to  permit  foreign  cor- 
Derations  to  escape  their  obligations,  created 
by  contract. 

The  policy  of  insurance  being  valid,  and 
the  appellant,  pursuant  to  its  terms,  having 
paid  tlie  loss  sustained  by  Warnes,  to  whom 
it  was  issued,  is  entitled  to  be  subrogated  to 
all  the  rights  of  Warnes,  as  against  the  ap- 
pellee. 

In  this  suit  the  appellant  is  not  seeking  to 
enforce  any  contract  with  a  citizen  of  this 
state.  It  has  performed  its  contract  and  is 
now  seeking  to  stand  in  the  place  of  Warnes, 
to  enforce  a  duty  which  the  appellee  owed  to 
Warnes.  The  case  has  passed  beyond  the 
realm  of  contract  law.  To  such  a  case  the 
statute  in  relation  to  foreign  corporations 
has  no  application.  Smith  v.  LitUe,  67  Ind. 
549. 

In  our  opinion,  the  court  erred  in  overrul- 
ing the  demurrer  of  the  appellant  to  the 
second  paragraph  of  the  answer  of  the  ap- 
pellee. 

Judgment  rewrsed  with  directions  to  the 
circuit  court  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  appellee's  answer. 
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CmZENS  ELECTRIC  LIGHT   &  POW- 
ER CO.,  4RP^.f 
e. 

Louis  SANDS  et  al 

(06  MioiL  66U 

1.  A  recolatlon  gkviMig  the  owner  of  an 
electric  ll^^ht  plant*  who  has  a  oontract  to 
light  the  streets,  the  right  to  use,  so  far  as  neces- 
sary for  bis  wires,  the  poles  of  an  electrlo  Ufcht 
company  which  \b  already  usinflr  them  for  such 
wires,  on  paying  part  of  the  cost  of  the  poles,  is 
unreasonable  and  in  valid,  where  no  limit  of  the 
use  Is  presorlbed  and  no  regulation  of  the  maaner 
of  the  joint  use  such  as  wiU  prevent  danger  to 
Uvee  and  property. 

8.  A  nmnieipality  is  not  prevented  from 
eontractinip  wiUi  a  private  individual 

as  weU  as  with  a  corporation  for  lighting  its 
BtreetB  with  electziclty  by  reason  of  a  statute 
which  authorizes  the  formation  of  electric  light 
companies,  and  empowen  municipal  authorities 
to  deal  with  them. 

(June  1, 189B.) 

APPEAL  by  complainaDt  from  a  decree  of 
the  Circuit  Court  for  Manistee  County  in 
favor  of  defendants  in  a  suit  brought  to  restrain 
defendants  from  making  an  alleged  unlawful 
use  of  complainanls'  electric  light  poles.  Be- 
isened. 
The  facts  are  stated  in  the  opinion. 


Messrs,   Smarthwalte  A  Hig^g^ns*  for 

complainant: 

The  law  contemplates  that  permission  will 
not  be  unreasonably  refused  or  unreasonably 
burdened. 

People  V.  Mutual  Gas  Light  Oo,  88  Mich.  155. 

Usually  the  regulation  must  be  under  some 
definite  system,  and  no  unreasonable  condition 
can  be  valid. 

Chrand  Rapids  v.  Grand  Rapids  Hydraulic 
Oo,  66  Mich.  606. 

In  Detroit  v.  Mutual  Gas  Light  Co,,  48  Mich. 
594,  the  ordinance  permitting  the  company  to 
occupy  the  streets ^nd  pursue  its  business  in  the 
city  contained  a  provision  of  forfeiture,  and 
the  court  refused  to  enforce  it  as  it  was  not 
reasonable. 

See  also  Pittsburgh's  App,  115  Pa.  4;  8taU  v. 
Flad,  28  Mo.  App.  185;  StaU  v.  Jersey  City,  49 
N.  J.  L.  808;  State  v.  BlaJce,  85  N.  J.  L.  208; 
Brooklyn  Gent,  R,  Co,  v.  Brooklyn  City  R,  Co, 
82  Barb.  858;  Chm,  v.  Boston,  97  Mass.  555. 

Even  if  the  committee  bad  acted  in  the 
premises,  their  action  would  be  void.  These 
reasonable  regulations  must  be  made  by  the 
common  council,  the  only  leffisiative  body  of 
the  citj.  The  power  cannot  be  delegated  to  a 
committee. 

C/nls(m  V.  Wilson,  88  Mich.  267;  ScofUlt/  v. 
LanUng,  17  Mich.  487;  People  v.  St.  Clair 
County  Officers,  15  Mich.  85;  Maxwell  v.  Bay 
City  Bridge  Co,  41  Mich.  454;  Vincent  v.  Me- 
costa County  Suprs,  52  Mich.  840. 


Note.— Hie  validity  of  a  reeolution  ffivlnfir  an 
electric  ligrht  company  the  rlfrht  to  use  the  poles  of 
another  person  or  company  for  its  wires  would 
seem  to  be  much  the  same  question  as  that  touch- 
log  ttie  power  to  give  one  street-car  company  the 
right  to  use  the  track  of  another  company.  This 
power,  which  In  some  states  is  conferred  by  stat- 
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utes  and  in  others  is  recognized  as  part  of  the  gen- 
eral authority  over  highways,  although  not  yet  in 
all  respects  defined.  Is  generally  recognized  as  ex- 
isting. In  respect  to  electric  poles  as  well  as  to 
street  railway  tracks,  the  question  is  of  much  prao- 
tioai  Importance  and  the  above  decision  will  be  un* 
doubtedly  regarded  as  a  leading  onew 
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Legislative  control  of  streets  is  absolute. 

2  Dill.  Mud.  Corp.  §§  658,  669,  and  cases 
cited  p  and  §  680. 

A  franchise  is  a  special  privilege  existing  in 
all  individuals  by  grant  of  the  sovereignty  and 
sot  otherwise  eiercisable. 

DetTcit  Y.  Maran,  44  Mich.  603. 

Express  legislative  sanction  is  required  to 
authorize  the  laying  down  of  gas  pipes  in  the 
public  streets. 

Grand  Bapidt  Electric  Light  db  P.  Co.  v. 
Grand  Rapidt  Ediwn  Electric  Light  db  F.  G, 
Co,  88  Fed.  Rep.  659;  2  DiU.  Mun.  Corp.  g 
691. 

So  of  water  pipes. 

Id.  ^§  680,  697. 

In  the  absence  of  delegated  power  in  the  Act 
incorporating  the  city  that  corporation  cannot 
grant  either  to  a  natural  or  artificial  person  the 
right  of  obstructing  the  public  streets  with 
poles  and  wires  strung  thereon. 

State  y.  Newark,  49  N.  J.  L.  844. 

And  these  grants  of  power  are  strictly  con- 
strued. 

Dill.  Mnn.  Corp.  §84;  Grand  Rapids  Electric 
Light  A  P,  Oo.  v.  Grand  Rapids  Edison  Elec- 
tric Light  d  F,  G.  Co,  88  Fed.  Rep.  668,  and 
cases  cited. 

In  this  state  the  legislature  has  withheld  the 
power  from  cities  by  the  laws  creating  them, 
but  authorized  it  in  other  enactments,  in  which 
they  specify  to  whom  the  privileges  may  be 
graLtsd,  and  expressly  authorized  the  munic- 
ipal bodies  to  contract  with  them. 

Evils  arising  out  of  individuals  operating 
public  franchises  are  pointed  out  in  Gale  v. 
Kalamazoo,  28  Mich.  844,  9  Am.  Dec.  80. 

In  Putnam  ▼•  Grand  Rapids,  58  Mich.  416, 
this  court  had  under  ooosideration  a  contract 
for  electric  lighting.  The  court  says:  "The 
present  controversy  relates  to  a  new  method 
of  lighting  which  has  been  allowed  by  the  leg- 
islature to  be  managed  by  corporations,  and  to 
have  rights  of  occupancy  in  streets  and  other 
places,  to  place  its  lights  and  apparatus  for 
furnishing  them  the  means  of  illumination,  by 
the  necessary  wires  and  fixtures. 

Eaet  Branch  JSturgeon  Biter  Imp,  Co,  v. 
White  df  F.  Lvmber  Co,  69  Mich.  207;  State  v. 
Newark,  49  N.  J.  L.  844;  Atty-Gen,  v.  Han- 
chett,  42  Mich.  436;  Taylor  v.  Bay  City  Street 
B.  Co.  80  Mich.  88;  Detroit  v.  Mvtual  Gas  Co. 
48  Mich.  695. 

Mr.  Sands  is  not  an  electric  light  company 
and  has  acquired  no  right  as  such. 

The  common  council  of  the  city  of  Manistee 
had  DO  power  or  authority  to  grant  unto  him, 
an  individual,  the  rigbt  to  erect  poles  and 
stretch  wires  thereon,  in  the  streets  ox  the  city. 

The  prayer  of  the  bill  is  that  Sands  may  be 
restrained  from  trespassing  upon  complainant's 
poles  and  that  the  resolution  be  decreed  to  be 
null  and  void  as  against  comp^ainanL 

Equity  has  full  and  perfect  jurisdiction  in 
the  premises. 

Ihitnam  v.  Grand  Rapids,  58  Mich.  416; 
Curtenivs  ▼.  Hoyt,  87  Mich.  588;  Callam  v, 
Saginaw,  60  Mich.  7;  Taylor  v.  Bay  City  Street 
B,  Co.  80  Mich.  77;  People  v.  Mutual  Gas- Light 
Co,  88  Mich.  154;  Detroit  v.  Mutual  Gas  Co,  43 
Mich.  595. 

Messrs,  Dovel  A  Smith  for  appellee.  Sands. 

90L.R.A. 


Mr.  George  L.  HlUiker,  City  Atly,,  for 
city  of  Manistee. 

I«oiifft  «/.,  delivered  the  opinion  of  th» 
court: 

Complainant  was  incorporated  under  chap- 
ter 127,  How.  Stat.,  entitled** Electric  Light 
Companies.  **  Section  10  of  that  chapter  pro- 
vides: **Ever^  such  corporation  shall  havfr 
power  to  acquire  and  hold  all  such  real  and 
personal  property  as  shall  be  necessary  for 
carrying  on  the  business  of  such  corporation  ; 
and  shall  have  full  power  to  produce,  gen- 
erate, furnish,  and  sell  such  electricitrf  and 
electrical  light  as  may  be  desired  In  any 
city,  town,  or  village  where  such  corporation 
carries  on  its  business,  for  lighting  public 
or  private  buildings,  streets,  or  grounds,  and 
for  any  other  purpose :  and  such  corporation 
shall  have  power  to  lay,  construct,  and  main« 
tain  conductors  for  conducting  electricity 
through  the  streets,  lands,  and  squares  of 
such  city,  town,  or  village  with  the  consent 
of  the  municipal  authorities  thereof,  under 
such  reasonable  regulations  as  they  may  pre- 
scribe;  and  such  corporation  may  make  all 
such  contracts  and  by-laws  as  may  be  deemed 
necessary  and  proper  to  carry  into  effect 
the  foregoing  powers."  Under  this  section, 
complainant  made  application  November  25, 
1890,  to  the  common  council  of  the  city  of 
Manistee  for  permission  to  erect  poles,  wires, 
etc.,  in  the  streets  of  that  city,  and  filed  a^ 
bond  as  required  by  the  city  ordinance  in 
relation  thereto.  At  this  time  the  city  or- 
dinance provided:  **No  person  shall  erect 
or  maintain  within  the  limits  of  the  city  of 
Manistee  any  poles,  wires,  or  lamps  for  th» 
purpose  of  electric  lighting,  without  first 
making  application  therefor  to  the  council 
in  writing,  and  filing  in  the  office  of  the  city 
clerk  a  g<^  and  sufficient  bond,  in  an  amount 
and  with  sureties  to  be  approved  by  the  coun- 
cil, conditioned  that  the  person  will  comply 
in  all  respects  with  the  provisions  of  this- 
ordinance.  At  the  time  of  filing  said  bond 
such  person  shall  also  file  with  said  city  clerk 
a  complete  diagram,  showing  precisely  the 
number  and  location  of  all  poles,  which  di- 
agram shall  be  approved  by  the  council  be- 
fore poles  can  be  erected.  Persons  erecting^ 
poles  under  the  provisions  of  this  ordinance 
shall  furnish  the  council  a  sworn  statement 
of  the  accurate  cost  of  poles  and  erecting  the 
same.  All  poles  to  be  straight,  and  of  uni- 
form size  and  length  above  ground,  and  ta 
be  and  remain  under  the  control  of  the  coun- 
cil so  far  as  to  permit  their  use  by  other  par- 
ties for  lighting  purposes,  upon  payment  of 
the  reasonable  portion  of  the  cost  of  poles  and 
the  putting  up  tiie  same,  and  b^  the  city  free 
of  charge,  for  purposes  of  maintaining  fire» 
alarm  and  telephone  wires  for  public  use;, 
any  and  all  poles  to  be  removed  whenever 
ordered  by  tne  council."  The  petition  of 
the  complainant  was  referred  by  the  common 
council  to  a  committee,  who  reported  thereon 
December  1 1,  1890,  as  follows :  **  Your  com- 
mittee to  whom  was  referred  the  petition,"* 
etc.,  **beg  leave  to  report  that  they  have  ex- 
amined the  diagram  of  such  company,  show- 
ing the  location  of  poles,  and  recommend 
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that  such  diagram  be  approved,  except  that 
•on  strectB  where  electric  poles  are  already 
-erected  the  petitioner  be  required  to  use  said 
poles  as  far  as  practicable.  We  also  recom- 
mend that  the  bond  filed  by  such  petitioner 
be  approved,  and  that  a  permit  as  above  con- 
ditioned be  granted  the  petitioner  under  the 
ordinance  as  this  day  amended. "  The  amend- 
ment to  the  ordinance  referred  to  provided 
that  wires  were  to  be  no  less  than  20  feet 
above  ground  at  any  point.'  and  the  poles  not 
less  than  40  feet  hi^h.  T^o  new  sections 
were  also  added,  which  provided  that :  ''No 
person,  corporation,  or  company  erecting  or 
maintaining  within  the  limits  of  the  city  of 
Manistee  any  poles,  wires,  or  lamps  for  the 
purpose  of  electric  lighting  or  power,  shall 
at  any  time  enter  into  a  combination  with 
any  other  person,  corporation,  or  company 
engaged  in  the  business  of  supplying  electric 
light  or  power  within  such  city  concerning 
rates  to  be  charged  for  electric  lighting;  or 
power  either  to  the  city  or  to  private  con- 
sumers ;  nor  shall  such  person  or  coiporation 
make  any  consolidation,  transfer,  or  division 
of  the  territory,  streets,  or  avenues  of  such 
-city  with  any  other  person,  corporation,  or 
company  engaged  in  said  business.  Any  vi- 
olation of  the  provisions  of  this  section  shall 
work  a  forfeiture  on  the  part  of  such  person, 
■corporation,  or  company  to  the  said  city 
of  Manistee  of  all  privileges  or  franchises 
granted  under  this  ordinance.''  The  report 
^f  the  committee  was  adopted  and  approved 
by   the   council.      Complainant  erected   its 

Soles  according  to  the  diagram  recommended 
y  the  committee,  said  poles  being  of  the 
height  of  about  40  feet  above  ground.  It 
also  strung  its  wires  thereon,  and  in  all  re- 
spects complied  with  the  requirements  of  the 
council  under  the  provisions  of  the  statute 
and  ordinances  of  the  city,  except  as  here- 
after stated.  It  was  proposed  by  certain  in- 
dividuals in  said  city  to  organize  an  electric 
street-railway  company,  and  procure  a  fran- 
chise from  the  common  council  for  that  pur- 
pose; and,  as  alleged  by  complainant,  said 
'Comoany  intended  to  construct  such  street- 
railway.  The  complainant  obligated  itself 
to  transfer  to  this  company  when  organized, 
a  one- half  interest  in  all  its  poles  along  the 
line  of  said  street- railway  company,  or  to 
lease  to  it  the  use  of  complainant's  poles  for 
the  purpose  of  stretching  and  extending  the 
wires  necessary  for  the  operation  of  the  streets 
crossed  by  electricity.  No  company,  how- 
•ever,  ever  organized. 

Prior  to  the  organization  and  incorpora- 
tion of  the  complainaot,  the  defendant  Louis 
8ands  had  erected  in  the  city  of  Manistee  an 
•electric  light  plant  for  furnishing  to  private 
•consumers  an  incandescent  light,  and  for  that 
purpose  had  erected  poles  in  the  streets  of  the 
city.  Though  not  incorporated,  defendant 
Bands  was  doing  business  under  the  name  of 
Sands  Electric  Light  Company.  The  com- 
plainant charges  in  its  bill  that  soon  after  its 
■organization,  finding  that  in  many  instances 
the  poles  of  defenoant  Sands  were  located 
•convenient  for  its  use,  it  asked  the  common 
•council  that  Bands  be  requested  to  file  a  state- 
ment of  the  cost  of  his  poles  as  a  preliminary 
step  to  having  the  common  council  investi- 
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gate  the  matter,  and,  if  found  oracticable, 
and  for  the  public  good,  and  advantageous 
to  the  complainant,  and  not  an  unwarranted 
interference  with  the  property  rights  of  de- 
fendant Sands,  to  make  reasonable  regula- 
tions for  the  use  of  Sands*  poles  by  the  com- 
plainant; but  that  defendant  Sands  refused 
to  comply  with  such  request,  and  gave  no- 
tice that  he  should  resist  any  attempt  on  the 
part  of  the  city  or  complainant  to  use  any  of 
his  poles  by  complainant  or  any  other  per- 
son; and,  upon  mqui^  of  its  electrician, 
complainant  ascertained  that  the  ioint  use  of 
any  pole  by  two  lighting  companies  was  im- 
practicable or  impossible,  and  the  complain- 
ant thereupon  erected  its  own  poles  in  all 
places.  At  and  prior  to  the  organization  of 
the  complainant,  defendant  Sands  had  entered 
into  a  contract  with  the  city  to  light  the 
streets  with  gas.  After  complainant  was  or- 
ganized. Bands  made  a  proposition  to  light 
the  streets  with  electric  light  for  the  unex- 
pired portion  of  the  gas- lighting  contract. 
Complainant  and  Sands  each  entereid  a  bid  for 
this  contract,  complainant's  beinf  much  low- 
er than  that  of  Sands ,  but  under  t£e  advice  of 
the  city  attorney,  the  contract  was  let  to 
Sands,  as  it  was  considered  that  the  gas-light- 
ing contract  was  valid.  Under  the  contract 
made  with  Bands  for  lighting  the  streets  with 
electricity  no  mention  was  made  of  the  poles 
of  complainant  or  of  any  other  person,  and 
the  city,  by  the  contract,  was  in  no  manner 
bound  to  supply  poles  to  Sands  for  his  use 
under  the  contract,  and  no  reservation  was 
made  by  the  city  of  the  Bands  poles  for  fire- 
alarm  or  telephone  purposes.  The  complain- 
ant's poles  were  erected  under  contract.  Be- 
fore settlement  was  had  with  the  contractors, 
the  common  council  passed  a  resolution  re- 
quiring the  complainant  to  file  a  statement 
of  the  cost  of  its  poles.  The  complainant 
thereafter  filed  a  writing  explaining  its  in- 
ability to  furnish  the  reouired  information 
for  the  reason  that  it  haa  not  yet  made  a 
settlement  with  its  contractors,  but  that  it 
would  furnish  the  same  within  a  period  of 
two  weeks.  At  the  same  time  it  notified  the 
common  council  that  a  one-half  interest  in 
the  poles  had  been  transferred  to  the  electric 
railway  company,  to  be  used  by  it  when  or- 
ganized. Within  a  week  thereafter  the  com- 
plainant stated  the  cost  of  its  poles  approx- 
imately at  $12.60  each,  and  filed  this 
statement  with  the  city  clerk.  On  the  same 
evening  that  this  statement  was  filed  a  regular 
meeting  of  the  common  council  was  held,  and 
complainant,  by  its  attorney,  appeared  before 
the  council,  and  stated  orally  the  reason  why 
the  complainant  could  not  furnish  a  more 
particular  statement,  and  promised  to  furnish 
the  same  within  a  short  time.  The  council 
thereupon,  and  on  the  same  evening,  passed 
the  following  resolution:  ''Resolved,  that 
Louis  Sands  be  granted  permission  to  use  such 
of  the  poles  erected  by  the  Citizens'  Electric 
Light  &  Power  Company  in  the  streets  of  the 
city  of  Manistee,  pursuant  to  the  provisions 
of  the  ordinance  of  said  city  approved  No- 
vember 11,  1886,  and  the  amendments  thereto, 
as  may  be  necessary  for  placing  the  lights 
under  his  contract  of  June  8,  1891 ;  and  that 
he  pay  such  part  of  the  cost  of  any  and  all 
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such  poles  used  by  him  belongiDc^  to  said 
company  as  this  council  may  hereafter  deter- 
mine." No  notice  had  been  given  the  com- 
plainant tUat  such  resolution  would  be  of- 
fered, but  complainant's  attorney,  being 
present  at  that  time,  requested  the  council  to 
let  the  matter  lay  over  for  one  meeting,  un- 
til it  could  be  looked  up,  and,  if  the  council 
had  a  right  to  pass  such  resolution,  notice 
could  be  given  to  all  parties  interested,  and 
such  rules  and  regulations  made  by  the  coun- 
cil as  would  protect  the  interests  of  all  con- 
cerned. The  resolution  was  passed,  notwith- 
standing this  objection.  The  next  day  the 
defendant  Sands,  with  a  force  of  men,  com- 
menced putting  up  cross-arms  upon  com- 
plainant's poles.  It  is  contended  that  no 
question  was  asked  complainant  as  to  the 
manner  in  which  or  places  where  the  different 
wires  could  be  stretched  upon  poles  without 
damage  or  loss  to  them.  The  complainant 
had  no  opportunity  to  be  heard,  and  had  no 
Toice  in  determining  how  Its  poles  should  be 
used.  No  rule  or  regulation  was  made  by 
the  common  council  as  to  when  the  electric 
currents  should  be  let  on  or  shut  off  of  the 
wires  used  there  by  the  complainant  or  Sands ; 
and  the  complainant  was  not  consulted  by 
.Sands  as  to  the  length  of  the  cross-arms,  or 
bow  Sands  should  string;  his  wires  thereon. 
When  Sands  commenced  putting  up  the  cross- 
arms  for  the  purpose  of  stringing  his  wires 
the  complainant  nled  its  bill,  claiming  that, 
if  the  common  council  had  power  to  pass  such 
resolution.  It  could  only  be  done  under  full 
hearing  as  to  the  practicability  of  using  the 
poles  by  two  rival  parties,  and  that  such 
power  could^not  be  granted  Sands  as  was  at- 
tempted by  the  resolution,  unless  done  by 
ordinance,  or  something  having  the  authority 
of  law,  prescribing  fully  and  expressly  such 
rules  aud  regulations  as  would  fully  protect 
the  property  of  the  parties  and  others  and  the 
lives  of  the  employes.  On  the  filing  of  this 
bill  an  injunction  was  issued  against  Sands, 
and  restraining  his  use  of  the  poles.  The 
city,  thereupon,  conceiving  that  it  was  in- 
terested in  the  subject-matter  of  the  litiga- 
tion, procured  a  stipulation  from  the  parties, 
admitting  the  city  as  a  party  defendant  to  the 
action.  The  testimony  was  taken  in  open 
court,  and  upon  the  hearing  complainant's 
bill  was  dismissed,  without  costs.  Com- 
plainant appeals. 

It  Is  contended  by  complainant :  (1)  That 
the  resolution  permitting  Mr.  Sands  to  use 
its  poles  without  its  consent,  and  without  fix- 
ing the  limits  of  the  use,  or  regulating  the 
manner  in  which  each  party  is  to  string  its 
wires  and  turn  on  its  current,  is  unreason- 
able ;  (2)  that  the  common  council  of  the  city 
had  no  power  to  grant  to  Mr.  Sands  the  right 
to  the  use  of  complainant's  poles  for  the  pur- 
poses declared,  for  the  reason  that  an  individ- 
ual could  not  contract  with  the  city  to  erect 
poles  or  string  wires  for  electric  lighting. 
It  is  conceded  Uiat  under  the  charter  the  coun- 
cil had  the  power  to  pass  the  ordinance  pro- 
viding for  the  joint  use  of  the  poles ;  but  it 
is  contended  that  the  resolution  passed  by  the 
council  authorizing  and  empowering  Mr. 
Sands  to  use  them  is  too  general  in  its  terms, 
and,  not  limiting  and  fixing  the  manner  or 
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extent  of  the  use,  it  is  unreasonable  and  void. 
It  is  contended  that  it  is  universally  known 
that  electric  currents  sufi^cient  for  lighting 
purposes  constantly  endanger  life  and  prop- 
erty, and  must  be  conducted  with  the  greatest 
care;  that  employes  must  know  when  the 
currents  are  let  on  and  shut  off.  It  is  further 
contended  that  the  unreasonableness  of  the 
resolution  is  shown  from  the  fact  that  it  does 
not  provide  the  number  of  arms  on  each  pole, 
the  number  of  wires  on  each  arm,  or  whether 
arms  should  be  used  at  all.  It  does  not  spec- 
ify what  space  or  that  any  space  shall  be  kept 
between  the  wires  and  poles  so  that  the  com- 
plainant's employes  may  pass  through  them 
to  its  wires  above.  It  has  no  provision 
against  crossing  wires,  and  no  provision 
when  the  currents  shall  be  let  on  or  shut  off 
to  enable  the  employes  to  handle  the  wires 
when  necessary,  and  makes  no  provision 
whatever  for  the  safety  of  the  employes.  It 
does  not  specify  what  poles  shall  be  used,  or 
leave  complainant  any  voice  in  the  premise* 
as  to  whether  it  has  any  spare  room  upon  any 
particular  pole  or  poles.  It  does  not  specify 
whose  duty  it  shall  be  to  repair  poles,  or,  in 
case  of  decay  or  destruction,  erect  new  ones. 
And,  finally,  it  is  contended  that  the  resolu- 
tion simply  sells  absolutely  to  Sands  an  un- 
divided interest  in  the  poles  at  such  price  as 
the  council  may  thereafter  fix,  with  the  ab- 
solute right  to  use  such  as  he  may  need,  just 
as  he  pleases,  and  leaves  the  complainant 
helpless  in  his  hands. 

Defendant  Sands  claims  that  there  was  a 
committee  of  the  council  empowered  to  act 
in  the  matter  after  this  resolution  was  passed, 
and  that  such  committee  could  fix  the  man- 
ner of  the  use.  This  committee  was  known 
as  the  ** street-lighting  committee,"  but  noth- 
ing appeared  of  record  in  the  proceedings  of 
the  common  council  empowering  this  com- 
mittee to  act  or  make  any  regulations  for  the 
use  of  the  poles.  It  is  contended,  further, 
by  defendant  Sands  that  after  the  resolution 
was  passed  he  called  upon  the  president  of 
the  complainant  company,  and  was  told  by 
him  to  designate  any  poles  he  wished  to  use 
for  public  lighting,  and  he  could  use  them, 
and  that  he  would  be  charged  in  proportion 
to  the  number  of  wires  used ;  and  that,  act- 
ing under  this,  and  the  direction  of  the  com- 
mittee, he  attempted  to  put  up  the  cross-arms, 
when  he  was  stopped  by  the  injunction. 
There  is  no  claim,  however,  on  the  part  of 
the  defendant  that  any  arrangement  was  con- 
summated with  Mr.  Hart,  president  of  the 
company,  as  to  the  manner  of  the  defendant'a 
use  of  the  poles,  or  the  manner  of  stringing 
the  wires.  The  committee  of  the  council  who 
directed  Sands  to  go  on  with  the  work  and 
use  the  complainant's  poles  do  not  pretend 
that  any  regulations  were  adopted  or  the 
manner  of  their  use  fixed  by  the  committee, 
or  how  manv  wires  were  to  be  placed  on  the 

Soles,  or  where  located.  There  can  be  no 
oubt  that  under  the  charter  provisions  the 
common  council  had  the  power  to  pass  the 
ordinances  above  set  out,  and  to  erant  the 
franchise  to  the  complainant,  with  the  resolu- 
tions therein  contained.  After  this  was  done, 
however,  and  the  complainant  had  erected  the 
poles,  the  council  could  not,  by  this  resolu- 
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tion,  do  what  was  attempted  to  be  done  there, 
without  first  flzin^  in  a  definite  way  the  u&e 
which  it  was  attempted  to  confer  upon  de- 
fendant Bands.  The  power  to  mase  such 
reasonable  regulations  for  the  use  of  the  polls 
is  lodged  by  the  statute  in  the  council,  and 
cannot  be  delegated  to  a  committee.  Ghilaon 
V.  WUwn,  88  Mich.  267 ;  Vincent  v.  Meeoita 
(kfunty  Suprs.  52  Mich.  840.  The  language 
of  the  statute  is  that  such  corporation  shall 
have  power  to  lay,  construct,  and  maintain 
conductors  for  conducting  electricity  throuj^h 
the  streets,  etc.,  **with  the  consent  of  the 
municipal  authorities  thereof,  under  such 
reasonable  regulations  as  they  may  pre- 
scribe. "  This  language  means  that  tlie  mu- 
nicipality itself  shall  make  the  reirulations, 
and  such  regulations  shall  be  seasonable. 
The  municipality  acts  through  the  common 
council,  ana  it  is  for  that  body  to  make  the 
regulations.  No  regulations  were  ever  made 
by  it  in  this  matter,  and  whatever  regulations 
were  attempted  to  be  made  were  ordered  by 
the  oonunittec.  An  ordinance  or  regulation, 
to  be  void  for  unreasonableness,  must  be 
plainly  and  clearly  unreasonable.  White  v. 
JB^ent,  11  Ohio  St.  560 ;  Neier  v.  Missouri  Pae, 
JSL  Ch.  12  Mo.  App.  25.  It  is  apparent  from 
what  has  been  stated,  however,  that  the  reg- 
ulations claimed  to  have  been  made  by  the 
committee  for  the  use  of  complainant's  x>oles 
by  Sands  were  unreasonable,  and  the  com- 
plainant cannot  be  held  by  their  terms.  By 
the  power  given  to  Sands  under  them  he  be- 
came posseued  of  absolute  dominion  over  the 
poles,  to  the  utter  exclusion  of  the  complain- 
ant, and  in  entire  disregard  of  its  rights. 

The  court  below,  we  think,  was  in  error  in 
dismissing  complainant's  bill  and  dissolving 
the  injunction.  The  injunction  should  have 
been  continued  until  the  city,  by  its  council, 
had  fully  investigated  the  matter,  and  made 
such  regulations  for  the  use  of  the  poles  by 
Sands  as  the  circumstances  of  the  case  de- 
manded. The  city  had  granted  this  franchise 
to  the  complainant,  and  the  complainant, 
acting  under  the  powers  conferred,  had  ex- 
pend^ large  sums  of  money  in  erecting  poles 
and  stringing  its  wires.  The  power  granted 
to.  Sands  by  the  committee  in  efifect  trans- 
ferred the  property  rights  of  complainant  in 
the  poles  to  Sands,  and  left  the  complainant 
at  his  mercy.  The  common  council  also 
owed  a  duty  to  the  employte  of  both  com- 
plainant and  Sands  to  make  such  regulations 
for  the  joint  use  of  the  poles  that  the  lives 
of  such  persons  should  not  be  endangered. 
Public  policy  requires  this.  Electricity  is 
a  dangerous  current,  unless  confined  in  proper 
channels ;  and  the  lives  of  employes  are  not 
safe  unless  they  are  advised  what  are  live 
and  what  are  aead  wires  at  all  times.  If 
two  opposing  companies  can  with  safety  use 
the  same  poles,  then  such  regulations  must 
be  made  that  lives  and  property  shall  not  be 
endangered ;  if  regulations  cannot  be  made, 
so  that  lives  and  property  can  be  protected  by 
the  use  of  the  same  poles  bv  opposinir  com- 
panies, then  any  provision  for  sudi  joint  use 
would  be  most  unreasonable.  We  aro  not 
able  to  say  from  this  record  that  a  jfoint  use 
cannot  be  made  of  the  poles  by  the  Sands 
Company  and  the  complainant.    If  such  joint 
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use  appeared  conclusively  to  us  to  be  danger- 
ous, we  should  unhesitatingly  set  the  ordi- 
nances and  resolution  aside,  granting  to 
Sands  anv  use  of  complainant's  poles.  We 
are  not,  however,  satisfied  upon  that  point, 
and  shall  in  the  present  case  only  decide  the 
resolution  unreasonable,  as  not  providing 
proper  regulations  for  a  joint  use. 

Tne  second  point  raised  by  complainant*s 
solicitors  is  not  well  taken.    It  is  aoparent 
that  under  the  charter  of  Manistee  the  com- 
mon council  may  permit  parties  the  use  of 
the  streets  for  gas  or  water  pipes,  or  for  the 
purpose  of  erecting  and  maintaining  poles 
for  the  purpose  of  telefi;raph  and  telephone 
service  or  electric   lighting.     Section   34, 
chapter  2,   of  the  charter  provides:    ''The 
council  shall  have  authority  to  enact  all  or- 
dinances and  to  make  all  such  regulations 
consistent  with  the  laws  and  constitution  of 
the  state  as  thev  may  deem  necessary  for  the 
safety  and  good  government  of  the  city  and 
the  general  welfare  of  the  inhabitants  thereof ; 
but  no  exclusive  rights,  privileges,  or  per- 
mits shall  be  granted  by  the  council  to  any 
person  or  persons,  or  to  any  corporation,  for 
any  purpose  whatever,"    Chapter  22  gives 
the  council  control  of  all  public  highways, 
bridges,  streets,  avenues,  alleys,  and  public 
ffrounds  within  the  city,  and  provides  that 
uiey  shall  cause  the  same  to  be  kept  in  re* 
pair,  and  free  from  nuisance.     Section  18  of 
said  chapter  ffives  the  city  the  right  to  light 
the  streets  ana  public  places  and  regulate  tho 
setting  of  lamps  and  lamp-posts  therein,  and 
protect  the  same.     Section  8  of  chapter  20 
confers  authority  upon  the  council  to  lay 
out,  establish,  improve,  and  light  the  publi<^ 
grounds  and  parks  within  the  city ;  and  sec- 
tion 15,  chapter  22,  gives  the  council  control 
over  the  placing  of  telegraph  and  other  poles 
in  or  over  the  streets.    It  is  contended,  how- 
ever, that  the  act  under  which  the  complain- 
ant is  organi:£ed  limits  the  right  of  the  coun- 
cil to  permit  electric  light  poles  to  be  placed 
upon  any  of  the  public  streets  to  the  use  of 
a  corporation  to  be  organized  under  that  stat* 
ute.     Section  10  of  the  Act  has  been  quoted 
above.     It  provides  that  such  corporation 
**  shall  have  power  to  lay,   construct,   and 
maintain  conauctors  for  conducting  electric- 
ity throughout  the  streets,   etc.,   with  the* 
consent  of  the  municipal  authorities  thereof.*^ 
Tliis  wSs  not  intended  by  the  legislature  Uy 
limit  the  right  of  the  municipal  authorities- 
to  grant  the  privilege  to  any  other  than  such' 
a  corporation.    The  legislature  has  author- 
ized the  formation  of  such  corporations,  and 
empowers  the  municipal  authorities  to  deal 
with  them ;  but  it  has  not  intended  to  com- 
pel the  municipal  authorities  to  deal  with' 
such  corporations  against  their  will.     It  is- 
true  that  the  highways  of  the  state,  includ- 
ing streets  in  cities,  are  under  the  paramount 
control  of  the  legislature,  and  all  municipal 
control   over  them  is  derived  from  it.     2* 
Dill.   Mun.   Corp.  §  658.     The  leffislature- 
has  the  exclusive  right  to  say  to  whom  any 
rights  in  the  said  streets  shall  be  granted, 
and  the  municipality  can  only  j^rant  such, 
rights  under  the  powers  conferred  upon  it  by^ 
the  legislative  department  of  the  irovernment. 
The  cases  cited  by  counsel  for  complainant 
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go  to  the  extent  that,  in  the  absence  of  power 
granted  bv  the  legislature  to  a  municipality, 
fiuch  municipality  cannot  confer  upon  either 
«n  individual  or  a  corporation  power  to  use 
the  same.  State  y.  Newark,  49  N.  J.  L.  344. 
It  is  said  that  great  evils  would  result  if 
these  privileges  were  panted  individuals, 
instead  of  corporations  organized  for  such 
purposes.  This  is  a  matter  of  legislative 
concern,  and  not  a  question  for  the  courts ; 
but  we  do  not  see  how  such  evils  can  result 
if  such  privileges  are  permitted  to  individ- 
uals. It  is  the  concern  of  the  municipality 
to  light  its  streets  by  the  cheapest  and  best 
attainable  means,  ana  the  municipal  authori- 
ties must  have  some  discretion  in  determin- 
ing the  merits  and  reliability  of  the  means 
•of  leaching  that  result,    'Detroit  y.  H<am&r^ 


79  Mich.  884.  The  power  granted  the  citj 
of  Manistee,  by  its  charter,  over  the  streets 
for  lighting  purposes  and  the  erection  of 
poles,  carries  with  it  the  right  to  make  con- 
tracts for  such  purposes  with  individuals  as 
well  as  with  corporations  organized  for  such 
purposes. 

For  the  reasons  pointed  out,  however,  ihB 
decree  of  the  Court  bekno  must  be  reversed,  and 
decree  entered  here  in  favor  of  complainant, 
restraining  defendant  Sands  from  usinff  its 
poles  until  the  city,  by  its  council,  shall, 
after  notice  to  the  parties  interested,  adopt 
suitable  rules  and  regulations  for  such  joint 
use.  The  complainant  will  recover  a/minst 
defendant  Sands  the  costs  of  both  courts. 

The  other  Justices  concurred. 
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SAVANNAH  FLORIDA  &  WESTERN  R. 

CO.,  PW  in  Err,, 
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Mary  Alice  DANIELS. 
(90  Ga. J 

*1  •   A  reqnestlto  charge.  wbJoh  te  fully  cov- 
ered in  tbe  general  obarge,  need  not  be  given. 

*HeadnoteB  by  Sdoconb,  J. 


2.   Where  a  railroad  drawbrldi^  over 
a  naTigable  river  is  approached  on  one 

Bide  by  a  very  long  trestle,  and  where  the  rules 
ot  tbe  company  and  a  statute  (conceded  by  coun- 
sel to  be  applicable)  require  trains  to  *"  slow  down 
to  a  speed  of  not  more  than  foor  miles  an  hour 
before  running  on  or  crossing  any  drawbridge.** 
the  restriction  as  to  speed  applies  to  tbe  brfdire 
proper,  and  not  to  the  trestle  or  approach  there- 
to. This  Is  matter  of  oonstnictiOD,  for  the  court, 
and  not  a  question  of  faot.  for  the  Jury.   If  the 


Koca.— The  a/pproaehes  of  a  brldife  as  part  of  it. 

The  theory  thiett  the  approach  to  a  bridge  const!- 
tating  a  necessary  means  of  access  thereto  Is  to  be 
regarded  as  a  part  of  the  bridge  itself  was  so, 
strongly  fixed  in  the  common  law  that  it  was  es- 
tablished that  for  800  feet  from  the  end  of  the 
bridge,  tne  rood  must  be  regarded  as  a  pert  of  the 
bridge  and  kept  in  repair  by  the  party  liable  for 
the  repair  of  the  bridge.  Reg.  v.  Lincoln,  8  Nev.  A 
P.  278:  Yorkshire  West  Biding  v.  Bex,  6  Taunt.  284, 
aflOrming  7  East,  668. 

This  rule  was  established  by  statute  at  the  time 
of  the  last-named  decision,  but  it  Is  said  by  Lord 
Ellenborough  in  7  East,  688,  that  this  doctrine  was 
long  ago  laid  down  by  Lord,  Coke,  and  that  the 
statute  proceeds  on  an  assumption  of  common-law 
liability.  He  cites  in  support  of  this  the  case  of 
Abbot  of  Oombe,  Y.  B.  48  Assize,  pi.  S7,  to  the  efTect 
that  the  abbot*?  liability  to  repair  a  bridge  includ- 
ed the  highway  at  the  end,  and  that  If,  by  accre- 
tion of  water,  the  ends  of  the  bridge  should  be 
removed,  he  must  pursue  the  course  of  the  water 
and  repair  the  highway. 

But,  although  the  inhabitants  of  a  county  have 
the  use  of  800  feet  of  a  road  in  that  county  which 
another  county  is  obliged  to  repair  as  a  part  of  a 
bridge,  if  the  county  in  which  this  road  is  situated 
builds  a  new  and  substantial  bridge  of  public  util- 
ity over  a  ford  within  that  space  of  800  feet,  It  must 
keep  it  in  repair  and  cannot  charge  this  duty  on 
the  other  county.    Bex  v.  Devon,  14  East,  477. 

In  this  country  the  general  theory  that  the  ap- 
proach is  a  part  of  the  bridge  for  most  purposes 
has  been  accepted,  but  without  adopting  tbe  dis- 
tance of  800  feet  as  the  measure  of  the  extent  to 
which  the  approach  is  to  be  regarded  as  part  of  the 
bridge. 

In  the  case  of  counties  which  are  liable  for  the 
repair  of  bridges,  it  Is  held  that  the  necessary  ap- 
proaches are  Included  with  the  bridge  as  a  part  of 
what  the  county  must  keep  in  repair.    Com.  v. 
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Westfleld,  1  Pa.  Bist.  Ct  Bep.  496;  Daniels  v.  Alli- 
ens, 66  Ga.  600;  State  v.  Demaiee,  80  Lnd.  680; 
Driftwood  Valley  Turnp.  Co.  v.  Bartholomew 
County  Comre.  72  lnd.  228;  Albee  v.  Floyd  County, 
46  Iowa,  177. 

Such  approaches  must  also  be  built  by  the  cotm- 
ty  in  order  to  give  access  to  a  bridge  which  it  is 
required  to  construct,  and  the  building  of  such  ap- 
proaches cannot  be  charged  upon  the  towns. 
Everett  v.  Bailey,  160  Pa.  162;  Com.  ▼.  Loomis,  138 
Pa.  174;  Penn  Twp.  v.  Perry  County,  78  Pa.  4SI; 
Shelby  County  Comrs.  v.  Duprez,  87  lnd.  600. 

This  duty  applies  to  neceasary  railings  on  the  ap- 
proaches of  a  county  bridge.  Shelby  County  Comrs. 
V.  Duprea,  iupro;  Moreland  v.  Mitchell  County,  40 
Iowa,  804. 

And  to  the  abutments  of  a  county  bridge.  Bard- 
well  V.  Jamaica,  15  Vt.  488;  Sussex  County  Chosen 
Freeholders  v.  Strader,  18  N.  J.  L.  106, 36  Am.  Dec 
630. 

The  doctrine  that  approaches,  within  reasonable 
limits,  are  a  part  of  a  bridge  Is  also  supported  by 
Bush  County  Comrs.  v.  Eusbville  ft  V.  Gravel  Bead 
Co.,  87  lnd.  604,  In  which  a  contract  by  a  turnpike 
company  to  repair  and  pay  the  cost  of  approaches 
to  a  bridge  which  connected  parts  of  its  road  when 
the  county  built  a  new  bridge  as  part  of  an  agree- 
ment by  which  tbe  bridge  was  made  free  was  held 
valid. 

So  in  Watson  v.  Lisbon  Bridge  Proprs.,  14  Me.20L, 
a  passageway  forming  the  only  entrance  to  a  toll- 
bridge,  which  was  adopted  by  the  bridge  company, 
is  held  to  be  a  part  of  the  bridge  with  respect  to 
the  duty  of  the  bridge  proprietors  to  repair  it. 

In  Tolland  v.  WlUington,  26  Conn.  878,  it  Is  said 
to  be  more  a  question  of  fact  than  of  law,  where 
the  bridge  ends  and  the  abutment  begins,  and  may 
be  sometimes  a  very  nice  and  dilDcuit  question,  but 
that,  under  a  statute  requiring  towns  to  maintain 
bridges,  the  bridge  includes  whatever  Is 
to  make  it  accessible. 


8ee  also  27  L.  R.  A.  551. 
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speed  of  the  train  Is  ao  resralated  tbat  it  will  not 
be  more  than  four  miles  an  hour  when  it  runs  on 
the  drawbridcre,  there  is  no  violation  of  the  rule 
sr  the  statute  in  approaching  the  bridge. 

(November  £&,  180S.) 

ERROR  to  the  City  Court  of  Savannah  to 
review  a  Judgment  in  favor  of  plaintiff  in 
«n  action  brought  to  recover  damages  for  per- 
sona] injuries  resulting  in  death,  and  alleged 
to  have  been  caused  by  defendant's  negligence. 
Bnersed. 
The  facts  are  stated  in  the  opinion. 
MeMsn.  Erwin,  da  Bigfnoii  &  Chisholm 
«Dd  W.  li.  Clu-  for  plaintiff  in  error. 

Messrs.   R.  R.  Ricli»rds    and   W.  R. 
for  defendant  in  error. 


Simmonst  «/•>  delivered  the  opinion  of 
the  court : 

The  plaintiff  sued  the  railroad  company 
for  damages  on  account  of  the  death  of  her 
flon,  which  she  claimed  was  caused  by  the 
negligence  of  the  defendant  while  he  was 
upon  its  bridge  over  the  Ogeechee  river, 
where  he  bad  a  right  to  be.  11  was  alleged 
that  the  defendant  was  negligent  in  not 
slowing  down  its  train  to  a  speed  of  not  more 
than  four  miles  an  hour  at  the  time ;  that  the 
train  should  have  been  stopped  before  going 
<on  the  bridge,  unless  signaled  to  proceed  by 
the  bridge  tender  or  his  substitute ;  but  that, 
without  either  slowing  up  or  stopping,  it 
ran  over  and  across  the  drawbridge  so  negli- 


gently, recklessly,  and  carelessly  as  to  kill 
her  son.  The  verdict  was  in  favor  of  the 
plaintiff,  for  $2,000,  and  the  defendant  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  it  excepted. 

A  statute,  conceded  to  be  applicable  in  the 
present  case,  prescribes  that  "every  train  of 
passenger  cars  drawn  by  one  or  more  locomo- 
tives .  .  .  shall  also  slow  down  to  a 
speed  of  not  more  than  four  miles  an  hour 
before  running  on,  or  crossing,  any  draw- 
bridge over  a  stream  which  is  regularly  nav- 
igated by  vessels."  Acts  1880-81,  p.  165; 
(^e,  ^  1689p.  A  rule  of  the  defendant  is 
in  the  language  of  the  statute.  It  is  com- 
plained that  the  court  erred  in  refusing  to 
give  the  following  in  charge  to  the  juiv,  as 
requested  in  writing:  "The  rule  of  the 
company,  and  the  statute  of  the  state  which 
has  been  put  in  evidence  by  the  plaintiff, 
and  which  requires  trains  to  be  run  at  a  speed 
of  not  more  than  four  miles  an  hour  across 
drawbridges,  is  applicable  only  to  the  draw- 
bridge itself,  and  does  not  apply  to  the 
trestling,  or  approaches  to  the  drawbridge; 
for,  if  the  engineer  has  his  train  sufficiently 
under  control  to  go  over  the  drawbridge  at  a 
speed  of  not  more  than  four  miles  an  hour, 
then  the  law  and  the  rule  of  the  company  is 
complied  with,  no  matter  at  what  rate  of 
speed  he  may  have  approached  the  bridge.** 

The  following  instructions  are  complained 
of:  **As  to  what  constitutes  a  drawbridge, 
I  leave  that  for  the  Jury  to  say.     There  have 


80,  the  esse  holds  that  where  two  towns  had 
jolntiy  built  a  bridge  160  feet  long  the  length  of 
which  had  from  time  to  time  been  redaoed  by  ex- 
tending the  embankments  until  the  span  was  but 
'tt  feet  long,  the  towns  must,  in  view  0/  their  own 
acts,  be  held  to  be  Jointly  liable  for  a  defective  rail- 
ing on  one  of  its  embankments. 

If  a  flood  washes  away  the  banks  and  widens  the 
bed  at  a  stream  where  a  bridge  stands,  the  fran- 
chise of  a  bridge  oompany  for  a  bridge  at  that 
Idace  wiO  require  a  oorrespondinflr  extension  of  the 
bridge  and  approaches.  Com.  v.  Deerfleld,  6  Allen, 
449. 

Thus,  where  the  earth  at  the  end  of  a  bridge  was 
«wept  away  by  a  flood  to  the  depth  of  15  or  20  feet 
and  down  to  solid  rook,  and  the  out  was  contiau- 
•ons  making  the  road  terminate  In  a  precipitous 
bank  of  earth  in  line  with  the  general  river  bank, 
with  only  a  projeoting  point  of  rook  beneath,  it 
was  held  to  be  a  quesdon  for  the  Jury  whether  or 
not  there  was  suoh  a  change  In  the  river  as  made 
an  extension  of  the  bridge  necessary. 

80  It  is  held  in  other  cases  to  be  a  question  for 
the  Jury  whether  a  so-called  approach  Is  part  of  a 
bridge.  Moreland  v.  Mitchell  County,  40  Iowa,  8M; 
Kims  V.  Boone  County,  66  Iowa,  278L 

But  these  decisions  relate  to  cases  in  whioh  the 
veal  question  was  ohlefly  one  of  fact  as  to  what 
oonstitutes  a  part  of  the  approaches  rather  than 
the  question  whether  the  approaches  are  part  of 
the  Mdge  which  is  the  one  involved  ia  the  main 
case.  The  oases  are  not  really  In  oonfliot  on  this 
point. 

If  bother  or  not  an  embankment  11  feet  wide  on 
top  and  175  feet  long  whioh  rose  gradually  higher 
nntJ]  It  becomes  8  feet  high  at  the  bridge  is  part 
of  the  bridge  which  is  40  feet  long,  14  feet  wide,  is 
«  question  for  the  Jury,  where  the  bridge  is  a  coun- 
ty bridge  and  the  embankment  was  built  by  the 
road  district.   Nims  v.  Boone,  supra. 

But  an  approach  built  of  timber,  plank,  and 
20  L.  R.  A. 


I  other  light  materials,  which  is  essential  for  access 
to  the  main  structure  is  part  of  the  bridge.  More- 
land  V.  Mitchell  County,  supra. 

In  Massaohusetts,  where  a  railroad  company  is 
required  to  build  and  keep  in  repair  any  bridges 
and  abutments  which  are  necessary  to  raise  a 
highway  across  the  railroad  track,  its  duty  extends 
beyond  the  abutments  of  suoh  a  bridge  at  least  to 
the  line  of  extension  made  by  the  railroad  com- 
pany, and  includes  fences  or  other  necessary  ar- 
rangements. Tltcomb  V.  Fitaburg  B.  Co.  Vi  Allen, 
254. 

Suoh  duty  extends  to  the  approaches  to  such 
bridge,  and  where  the  approach  is  widened  after  its 
orifrinal  construction  to  conespond  to  the  widen- 
ing of  the  highway,  the  duty  of  the  railroad  oom- 
pany to  repair  extends  to  the  approaches  as  thus 
widened.  Garter  v.  Boston  &  P.  B.  Crap.  189  Mass. 
526. 

The  duty  to  repair  suoh  approaches  may  extend 
beyond  the  railroad  right  of  way,  and  includes  the 
necessary  railings  along  a  bank,  wall,  or  retaining 
wall  to  bold  earth  filled  in  for  the  approach.  White 
v;  Quinoy,  VI  Mass.  480. 

A  high  embankment  constituting  an  approach  to 
a  bridge  over  a  railroad  made  by  a  railroad  com- 
pany, although  by  consent  of  a  city  on  condition 
of  restoring  streets  to  their  former . usefulness, 
makes  a  railroad  oompany  liable  to  the  owner  of 
the  abutting  property  for  the  resulting  injury. 
Burritt  V.  New  Haven,  42  Conn.  174. 

The  portion  of  a  highway  which  is  lowered  in  or- 
der to  pass  under  a  railway  is  not  an  approach  to 
a  bridge,  whioh  a  railroad  oompany  is  liable  to 
keep  In  repair.  Whitcher  ▼.  Somervllle,  188  ICass. 
464;  London  &  N.  W.JBi  Co.  v.  Skerton,  6  Best  ft  B. 
650. 

The  last  case  dtes  as  directly  in  point  Fosberry 
V.  Walerf  ord  ft  L.  B.  Co.  IB  Ir.  C.  L.  Bep.  404;  Waler- 
f ord  ft  L.  B.  Co.  V.  Kemey,  12  Ir.  C.  L.  Bep.  284. 

But  in  Michigan  when  municipalities  were  held 
27 
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been  contentions  on  both  sides  as  to  what 
constitutes  a  drawbridge.  The  defendant 
contends  that  the  part  which  turns  on  the 
pivot, — that  directly  over  the  channel, — and 
which  opens,  constitutes  the  drawbridge, 
while  the  plaintiff  contends  that  not  only 
that  part,  but  also  the  trestle,  and  every  part 
across  the  river,  constitutes  the  drawbriage. 
I  think  that  is  a  question  of  fact  for  the  jury 
to  determine."  We  think  the  court  erred  in 
leaving  this  question  to  the  jury.  As  a  rule, 
questions  in  regard  to  the  interpretation  and 
construction  of  statutes  are  for  the  court 
alone ;  and  there  is  no  reason  for  treating  as 
an  exception  to  the  rule  the  question  of  what 
constitutes  a  "drawbridge,"  within  the  mean- 
ing of  this  statute.  **  Whether  a  structure  is 
or  is  not  a  bridge  may  sometimes  be  a  ques- 
tion of  fact.  The  structure  may  be  of  such 
a  peculiar  construction,  or  so  peculiarly  lo- 
cated, in  the  particular  case,  as  to  require 
its  character  to  be  determined  by  the  jury, 
under  the  facts  of  the  particular  instance. 
80  it  must  sometimes  be  that  what  are  parts 
of  a  bridge  is  a  question  to  be  determined  as 
one  of  fact,  and  not  of  law.  Generally, 
however,  the  question  of  what  is  or  is  not  a 
bridge  is  for  the  court,  and  not  for  the  jury." 
Elliott,  Roads  &  Streets,  25.  Here  the  ques- 
tion is  whether,  in  all  cases  to  which  the 
statute  is  applicable,  the  term  ''drawbridge," 
as  used  in  the  statute,  includes  the  whole  of 
the  bridge  structure,  or  onlv  a  certain  part  of 
it;  that  is  to  say,  whether  it  includes,  in  all 
cases,  the  trestles  and  approaches  from  the 
embankments  beyond  the  river,  as  well  as 
the  bridge  proper,  or  is  confined  to  the  bridge 
proper  or  the  "draw," — a  question  which,  it 
will  be  seen,  is  of  a  different  character  from 
that  presented  in  the  cases  above  referred  to. 
That  the  term  ** drawbridge,"  as  stated  in  the 
opinion  of  the  learned  judge  of  the  court 
below,  may  have,  in  addition  to  its  general 
and  ordinary  meaning,  a  special  and  techni- 
cal signification,  we  do  not  think  should  con- 
trol, as  a  reason  for  leaving  the  construction 
of  the  statute  to  the  jury.  The  importance 
of  treating  the  question  as  one  of  law  is 
manifest  when  it  is  considered  that  the  object 
of  the  statute  is  to  regulate  the  daily  conduct 
of  rai  Iroad  companies  in  a  matter  of  consider- 
able risk  to  the  safety  of  life  and  property. 


The  opinion  of  the  court  is  supposed  to  be 
consistent  in  the  construction  01  laws,  and 
the  interpretation  adopted  by  the  trial  judge 
is  subject  to  review  by  a  court  of  last  resort, 
whose  construction  is  controlling  in  all  simi- 
lar cases:  but  the  opinions  of  juries  may 
vary,  and  there  may  be  different  verdicts  on 
exactly  the  same  state  of  facts.  It  is  highly 
important  to  the  public  in  general,  as  well 
aa  to  the  railroad  companies,  that  the  duty 
imposed  by  this  statute  should  be  clearly  de- 
fined and  understood;  but  if  the  jury,  in 
eadi  case,  could  construe  the  law  for  itself, 
there  would  be  no  means  of  arriving  at  a 
construction  which  could  be  regarded  as 
final,  and  the  limits  of  the  duty  imposed 
must  remain  unsettled.  Treating  the  ques- 
tion, then,  as  one  of  law,  we  think  the  term 
** drawbridge,"  as  used  in  this  statute,  should 
be  construed  to  mean  the  bridge  proper, — 
that  is  to  say,  that  part  of  the  structure  which 
is  directly  aver  the  river, — and  as  not  includ- 
ing the  trestles  or  approaches  on  either  side 
of  the  river.  Although  the  term  '^ draw- 
bridge" is  often  applied  to  the  movable  sec- 
tion of  a  bridge,  ft  means  also  the  whole 
bridge,  of  which  the  ''draw"  or  movable  sec- 
tion forms  a  part.  The  Century  Dictionary 
defines  the  term  as  meaning  "a  bridge,  one 
or  more  sections  of  which  can  be  lifted  or 
moved  aside  to  permit  the  passage  of  boats, '^ 
and  the  definition  in  Webster's  Dictionary 
accords  with  this.  We  think  the  latter  sig- 
nification is  the  one  which  should  be  adopted 
in  construing  this  statute.  In  arriving  at 
the  sense  in  which  the  term  Is  here  used,  the 
object  of  the  enactment  ought  to  control, 
which  is  to  reduce  the  speed  before  the 
movable  part  of  the  bridge  is  reached  so  that 
a  stop  would  be  easy  m  case  the  ''draw" 
should  not  be  properly  adjusted  for  the  train 
to  run  over  it.  Of  course,  if  the  train  were 
running  at  the  rate  of  four  miles  an  hour  on 
reaching  the  ** draw,"  it  could  not  be  stopped 
in  time.  The  dani^er  could  be  obviated, 
however,  if  the  speed  were  brought  within 
this  limit  upon  reaching  the  bridge  proper; 
for  then  the  persons  operating  the  train  could 
easily  see  the  condition  of  the  draw  in  time 
to  stop  the  train  before  reaching  it.  But,  to 
accomplish  the  object  of  the  statute,  there 
would  be  no  occasion,  before  reaching  the 


not  liable  for  defective  sidewalks,  a  plank  walk 
laid  on  a  dlrt-fllled  approaob  to  a  bridge,  oonnect- 
In^r  a  sidewalk  on  a  village  street  with  a  sidewalk 
on  the  bridg'e,  was  held  to  be  a  sidewalk  and  not 
a  part  of  the  approach  to  the  bridge,  for  a  defect 
Id  which  the  villnge  could  be  held  liable.  Saunders 
V.  Gun  Plains  Twp.  70  Mioh.  182. 

It  is  manifest  that  the  question  whether  or  not 
an  approach  is  a  part  of  a  bridge  is  to  be  decided 
with  reference  to  the  purpose  for  which  it  is 
claimed  to  be  a  part  of  It.  The  decision  in  the 
main  case,  holding  that  the  approach  is  not  a  part 
of  the  bridge  within  the  meaning  of  a  limitation 
of  speed,  is  in  full  harmony  with  the  decision  in 
Weeks  V.  Lyndon,  M  Vt.  688,  in  whioh  an  approach 
or  trestle  work  was  held  not  part  of  the  bridge 
within  a  statute  Imposing  a  penalty  for  driving 
faster  than  a  walk  on  a  bridge  with  stringers  more 
than  80  feet  long.  It  Is  plain  that  the  reasons  for 
holding  that  an  approaoh  is  part  of  a  bridge  for 
the  purpose  of  construction  or  repairs  in  order  to 
make  the  bridge  accessible  and  lit  for  use  do  not 
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require  the  approach  to  be  regarded  as  part  of  the 
bridge  within  the  meaning  of  restrlctiODs  on 
speed  in  crossing  the  bridge. 

The  rule  that  the  intention  must  govern  In  oon- 
strulng  a  statute  also  sufiBciently  dtstlnffulshosthe 
case  of  Bwanzey  v.  Somerset,  182  Mass.  812,  In  which 
a  statute  requiring  a  town  created  from  part  of 
another  to  support  and  to  keep  in  repair  a  propor- 
tionable part  of  an  ancient  bridge  over  a  tidal 
river  aooordiog  to  the  present  valoatlon  of  the 
towns,  was  held  not  to  require  the  new  town,  on 
construction  of  a  new  and  higher  bridge,  to  pay 
anything  toward  the  cost  of  repairing  and  Im- 
proving a  causeway  built  of  earth  and  atonea, 
where  this  causeway  extended  on  one  side  680  feet, 
for  much  of  the  distance  over  a  marsh.  The  ease 
proceeds  on  the  ground  that,  as  causeways  were 
frequently  mentioned  spectflcally  In  the  statutes 
as  distinct  from  bridges,  the  legislature  did  not 
intend  to  Indude  the  oauaewajr  as  port  of  the 
bridge.  &  A.  Bi 
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bridge  proper,  to  reduce  the  speed  to  the 
limit  stated.  We  think  the  court  should  have 
instructed  the  jury,  as  requested  by  counsel 
for  the  defendant,  that  the  restriction  to  four 
miles  an  hour  does  not  apply  to  the  trestling 
or  approaches  to  the  drawbridge,  and  that, 
if  the  engineer  has  his  train  sufficiently  under 
control  to  go  over  the  drawbridge  at  a  speed 
of  not  more  than  four  miles  an  liour,  the  law 
and  the  rule  of  the  company  are  complied 
with.  In  the  present  case  there  was  a  lon^ 
trestle  extending  across  a  marsh,  over  which 
the  train  had  to  pass  before  the  river  or  the 
bridge  proper  was  reached.  If  the  jury  ap- 
plied the  statute  to  this  trestle,  over  which 
the  evidence  shows  that  the  train  was  running 
more  than  four  miles  an  hour,  this  would 
result  in  fixing  negligence  upon  the  defend- 
ant, without  regard  to  whether  the  speed  was 
reduced  to  the  prescribed  limit  before  reach- 
ing the  bridge  proper,  or  not,  and  without 


regard  to  whether  all  ordinary  care  and  dili- 
gence was  used  on  the  part  of  the  defendant 
to  avoid  running  into  the  deceased  when  it 
was  discovered  that  he  was  on  the  track. 
Tliere  was  evidence  from  which  the  iurj 
could  find  that  In  this  respect  proper  dili- 
gence was  exercised ;  but  if  the  rate  of  speed 
was  in  violation  of  the  statute  while  running 
on  the  trestle,  or  approach  to  the  bridge 
proper,  as  the  jury  may  have  found  it  was, 
the  absence  of  fault  in  other  respects  mi^hi 
not  avail  to  relieve  the  defendant  from  lia- 
bilitv,  an  unlawful  rate  of  speed  being 
negligence  per  9e.  We  cannot  say,  therefore, 
that  the  failure  of  the  court  to  charge  prop- 
erly on  this  subject  did  not  result  in  harm  to 
the  defendant,  and  the  case  being  an  exceed- 
ingly close  one,  under  the  evidence,  we  think 
the  error  was  such  as  to  call  for  a  new  trial. 
Judgment  revised. 
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*1.  When  mandammi  in  resorted  to  for 
the  purpose  of  enforcing  m,  private 
ri^ht*  the  person  Interested  in  having  tbe  right 
enforced  must  be  the  relator.  In  such  case  the 
relator  Is  considered  the  real  party,  and  his  right 
to  the  relief  must  clearly  appean  but  where  the 
object  Is  the  enforcement  of  a  public  right,  the 
people  are  regarded  as  the  real  party,  and  the  re- 
lator need  not  show  that  he  has  any  legal  Inter- 
est hi  the  result  It  is  enough  that  he  is  in- 
terested  as  a  citizen  In  having  the  laws  executed 
and  the  duty  in  question  enforced. 

S  •  Maodanms  never  lies  to  enforce  the  per- 
formance of  private  contracts. 

8.  Contracts  nndertaklnfi^  to  obll^^te 
m  railr«Hul  company  to  establish  Its 

•  depot  exclusively  at  a  particular  point  are  void 
as  against  public  policy.  Such  companies  should 
be  left  free  to 'establish  and  re-establish  their 
depots  wherever  the  public  welfare  or  wants  of 
the  public  may  require. 

4*  The  courts  are!  not  authorised  by 
mandamus  to  so  fkop  control  a  rail- 
road company's  dlecretlon  in  the  matter 
of  the  location  of  its  depot  buildings,  as  to  indi- 
cate. Id  any  case,  the  exact  spot  of  such  location. 

6.  The  mandatory  part  of  an  alterna- 
tive ^rrlt  of  mandamus  must  conform  to 
the  case  made  by  the  recitals  in  such  writ,  and 
must  not  require  more  to  be  done  than  Is  Justi- 
fied by  such  recitals. 

6.  The  ran^e  of  action  required  of  the 

^Headnotes  by  Tatlor,  J, 

NOTS.— Tbe  law  as  to  specific  performance  of  con- 
tracts for  establishment  of  a  railroad  depot  ex- 
elosively  at  a  specified  place  is  very  fully  reviewed 
hi  the  above  case  and  nothing  needs  to  be  added 
on  that  subject. 
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respondent  by  an  alternative  writ  of 
mandamns  should  be  clearly,  particularly, 
and  explicitly  set  forth  in  the  mandatory  part  of 
such  writ.  The  duty  commanded  should  not  be 
left  to  indiscriminate  outside  asoertainment 
dehors  the  writ. 

(May  18, 1898.)  • 

ERROR  to  the  Circuit  Court  for  Lake  County 
to  review  a  judgment  in  favor  of  relators 
in  a  proceeding  brought  to  compel  defendant 
to  establish  and  erect  a  depot  in  the  town  of 
Tavares.     Revereed. 

Tbe  facts  suflSciently  appear  in  the  opinion. 

Meeare.  Wall  &  Knight,  for  plaintiff  in 
error: 

There  are  no  proper  parties  to  the  action. 

When  the  petitioner's  interest  is  one  in  kind, 
if  not  in  degree,  common  to  all  the  inhabitants 
of  the  boroueb,  the  writ  should  be  applied  for 
by  a  public  officer. 

Tbe  writ  in  this  case,  if  it  would  lie  at  all, 
should  have  been  applied  for  by  the  attorney- 
general. 

Moses,  Mandamus.  195. 

There  is  neither  any  provision  of  law,  nor 
any  provision  in  respondent's  charter  which 
requires  it  to  erect  depots  at  any  of  its  stations. 
The  writ  is  asked  for  on  the  ground  of  un  ex- 
isting contract  between  the  Florida  Railway  & 
Navigation  Company,  and  the  citizens  of  Ta- 
vares, and  mandamus  will  not  lie  to  enforce  a 
contract. 

Moses,  Mandamus,  177;  High,  Extr.  Legal 
Rem.  §§  10,  25,  821;  14  Am.  «&Eng.  Encyclop. 
Law.  104;  StaU  v.  Paterson,  N.  db  N,  T.  R. 
Co,  43  N.  J.  L.  505,  9  Am.  &Eng.  R.  R.  Cas. 
184;  re(ypU  v.  Chicago  iSb  A,  R,  Co,  180  lU. 
175.  35  Am.  &  Eng.  R.  R.  Cas.  462. 

Want  of  ability  on  the  part  of  respondent  to' 
comply  with  the  requirements  of  the  writ  is 
sufficient   reason   why  the  peremptory   writ 
should  not  issue. 

High.  Extr.  Legal  Rem.  14  et  9eg.;  Ohio  A 
M.  B.  Co,  V.  People,  120  Jll.  200,  80  Am.  A 
Eng.  R.  R.  Cas.  509. 
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Mr,  John  A*  Henderson  alao  for  plain- 
tiff in  error. 

Mr,  Alez«  St.  Clair-Abraoui  for  defend- 
ants in  error. 

Taylor*  tTl,  delivered  the  opinion  of  the 
court: 

On  the  11th  of  March,  1891.  an  altematiye 
writ  of  mandamus  was  granted  and  issued  by 
the  judge  of  the  circuit  court  in  and  for  Lake 
county,  in  the  seventh  Judicial  circuit,  upon 
the  petition  of  the  state,  on  the  relation  of  the 
mayor.  Inhabitants  and  town  of  Tavares, 
against  the  corporate  i>]aintiff  in  error,  the 
Florida  Central  &  Peninsular  Railroad  Com- 
pany. Upon  the  denial  of  a  motion  to  quash 
the  alternate  writ,  and  the  sustaining  of  a  de- 
murrer to  the  respondent's  answer,  a  peremp- 
tory writ  was  awarded,  and  from  this  judg- 
ment the  respondent  takes  error. 

The  alternative  writ,  which  contains  all  the 
recitals  in  the  petition  makingapplication  there- 
for, is  as  follows: 

''Whereas,  the  state  of  Florida,  on  the  rela- 
tion of  the  mayor,  inhabitants  and  town  of 
Tavares,  has  filed  its  petition  for  mandamus, 
and  it  appearing  from  the  allegations  of  the 
petition  that  the  Florida  Central  &  Peninsular 
Kail  way  Company,  successors  to  the  Florida 
Railwav  &  Navigation  Company,  is  a  corpora- 
tion dul^  chartered  under  the  laws  of  the  state 
of  Florida,  and  doing  business  in  said  state 
and  within  the  limits  of  the  town  of  Tavares, 
and  that  said  town  of  Tavares  has  been  a  ree- 
ulafly  established  station  of  and  for  said  rail- 
way for  more  than  six  years  past,  and  that 
when  the  said  railroad  was  first  constructed, 
Alex.  Bt.  Clair-Abrams,  in  his  own  person, 
gave  the  said  railway  the  right  of  way  in  the 
said  town,  and  also  a  block  of  land  known  as 
Shore  Park,  the  consideration  of  which  was 
that  said  railway  company  should  cause  to  be 
constructed  on  said  block  of  land  a  passenger 
depot,  and  that  all  passenger  trains  of  said  rail- 
way company  should  stop  at  such  passenger 
depot:  and  that  the  inhabitants  and  town  of 
Tavares  assented  to  the  use  and  occupancy  of 
the  streets  and  avenues  of  said  town  by  said 
railroad,  upon  the  understanding  and  condi- 
tion that  the  passenger  depot  would  be  con- 
structed on  the  block  known  as  Shore  Park — 
said  block  being  the  best  situated  and  most 
convenient  to  the  people  of  Tavares,  and  that 
by  reason  of  establishing  a  station  in  said  town 
of  Tavares,  and  bv  reason  of  its  receipt  of  the 
land  herein  described,  it  became,  and  was,  and 
still  is,  the  duty  of  said  railway  company  to 
construct  a  passenger  depot  on  said  block  in 
said  town  of  Tavares  for  the  proper  use  and 
accommodation  of  the  public;  that  the  said 
Florida  Central  &  Peninsular  Railway  Com- 
pany has  failed  to  construct  any  passenger  de- 
pot whatever  in  said  town,  but  stops  its  trains 
in  the  public  streets  in  said  town,  exposing  its 
passentiers  and  the  public  to  great  inconven- 
ience and  hardship;  that  in  winter  while  the 
public  await  the  trains  of  said  company,  the 
only  accommodation  they  have  are  bonfires  lit 
in  the  public  streets,  around  which  the  public 
have  to  cluster  to  obtain  warmth;  that  no  pro- 
vision whatever  being  made  for  the  public, 
passengers  in  said  town  are  compelled  to  go  to 
the  water  closets  on  the  cars  while  they  are 

20  L.  R  A. 


standing  in  said  streets,  to  answer  the  calls  of 
nature,  and  human  feces  and  urine  are  deposited 
on  the  public  streets  or  public  highway  m  said 
town,  to  the  ^eat  scandal  and  injury  of  said 
town  and  the  inhabitants  thereof:  that  in  rainy 
weather  the  mblic  are  compelled  to  remain  un- 
covered in  the  rain,  or  to  seek  shelter  in  adja- 
cent stores  and  buildings  because  of  the  failuie 
of  the  said  railway  company  to  perform  its 
duty  of  constructing  suitable  railroad  accom- 
modations; that  the  Florida  Central  &  Penin- 
eular  Railway  Company,  the  successor  of  the 
Florida  Railway  &  Navigation  Company,  in 
the  ownership,  control,  and  operation  of  said 
railroad,  still  permits  the  scandalous  and  out- 
rageous condition  of  affairs  to  exist  in  said 
town;  that  although  repeatedly  requested  to 
construct  suitable  depot  accommodations  in 
said  town,  it  has  failed  and  refused  to  construct 
any  whatever,  and  bv  reason  of  its  failure  so 
to  do,  great  injury,  aamage  and  inconvenience 
has  resulted,  to  toe  injury  of  the  inhabitants 
of  said  town,  and  to  the  town  itself;  that  the 
Florida  Central&Peninsular  Railway  Company 
has  taken  possession  of  and  uses,  controls,  and 
claims  the  ownership  of  the  lands  deeded  to 
the  Florida  Railway  &  Navigation  Company, 
including  the  block  of  land  Known  as  Shore 
Park,  deeded  for  a  passenger  depot,  said  block 
being  bounded  on  the  east  by  St.  Clair-Abrams 
avenue,  and  on  the  north  by  Tavares  boule- 
vard, but  that  the  said  railroad  company  utter- 
ly refuses  to  construct  any  depot  on  said  block, 
or  to  construct  any  depot  whatsoever  in  said 
town;  that  heretofore  the  said  railroad  com- 
pany has  stopped  its  passeneer  trains  at  the 
root  of  Joanna  avenue  in  said  town,  where  no 
depot  accommodations  whatsoever  exist,  and 
that  the  trains  still  stop  at  the  foot  of  said  ave- 
nue, bat  that  on  the  8a  of  January,  1891,  the 
agents  and  employes  of  said  railroad  company 
were  engaeed  in  measuring  the  distance  from 
defendant^  railroad  track  near  a  large  marsh 
to  the  postoffioe,  and  that  the  petitioner  is  in- 
formed and  believes  that  it  is  the  purpose  and 
intention  of  said  railroad  company  to  hereafter 
stop  its  trains  near  the  edge  of  said  marsh;  that 
nearly  the  entire  built-up  portion  of  said  town 
is  east  and  north  of  said  marsh;  that  the  pur- 
pose of  the  defendant  is  to  further  annoy  and 
injure  the  inhabitants  of  Uie  town  of  Tavares; 
that  if  the  passenger  trains  of  defendant  are 
stopped  there  it  will  not  only  inconvenience, 
but  will  inflict  great  injury  upon  said  inhabit- 
ants and  upon  said  town;  that  said  marsh  is 
unhealthy  and  abounding  in  malaria,  that  it 
presents  an  unsightly  appearance,  is  forbidding 
in  aspect,  and  is  calculated  to  impress  a  stranger 
most  unfavorably  of  said  town  and  said  inhab- 
itants; that  it  will  force  said  inhabitants  and 
the  public  to  additional  inconvenience  and  ex- 
pense in  going  to  and  from  the  cars  of  defend- 
ant; that  the  locality  is  utterly  unfitted  for  a 
passenger  depot,  of  which  fact  the  defendant 
is  aware;  that  the  block  of  land  known  as 
Shore  Park  is  the  best  situated  and  most  con- 
venient for  a  passenger  depot  in  said  town,  be- 
ing only  about  two  hundred  and  fifty  feet  from 
the  postofflce,  and  less  than  three  hundred  feet 
from  the  principal  hotel,  and  from  ten  of  the 
fourteen  stores  in  said  town,  and  the  most  ac- 
cessible to  nearly  aU  of  the  residences  in  said 
town;  that  it  is  the  duty  of  the  defendant  as  a 
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public  carrier  to  construct  all  needed  depot  ac- 
commodations at  every  one  of  its  stations;  that 
tbe  town  of  Tavures  is  an  important  station  on 
defendant's  road;  that  said  town  is  the  county 
•eat  of  said  Lake  county;  that  it  is  the  Junc- 
tion of  five  railroads;  that  the  defendant  has 
a  large  business  in  said  town,  both  of  freight 
and  passengers,  and  that  great  wrong  and  in- 
jury has  been  done  to  the  said  town  and  inhab- 
itants thereof  by  the  failure  and  refusal  of 
the  defendant  to  construct  necessary  depots; 
tliat  by  reason  thereof  the  inhabitants  of  said 
town  and  the  traveling  public  have  been  ex- 
posed to  sickness  and  to  suffering,  and  the  pub- 
lic health  has  been  endangered.  It  is  there- 
fore ordered  that  the  respondents,  tbe  Florida 
Central  &  Peninsular  Railway  Company, 
proceed  immediately  to  construct,  or  to  have 
constructed,  in  the  town  of  Tavares,  on  the 
block  of  land  therein  formerly  known  as 
Shore  Park,  and  bounded  on  the  east  by  St. 
Clair- Abrams  avenue,  and  on  the  north  by  Ta- 
vares boulevard,  a  suitable  depot  for  the  ac- 
commodation of  passengers,  said  depot  to  be 
constructed  in  conformity  with  the  ordinances 
of  said  town,  and  to  be  completed  by  the  first 
Monday  in  tlone,  1891,  and  to  stop  all  their 
passenger  trains  at  said  passenger  depot  for  the 
reception  and  delivery  of  passengers;  or  to 
show  cause,  if  any  they  haye,  by  &e  said  first 
Monday  in  June,  A.  D.  1891,  why  they  have 
not  obeyed  this  writ.  Done  at  chambers  at 
DeLana,  Yolusia  county,  Florida,  this  11th 
day  of  March,  A.  D.  18^1. 

"John  D.  Brome,  Judge." 

The  respondent's  motion  to  quash  thfi  writ 
was  upon  the  following  grounds: 

"  1.  There  are  no  sufficient  parties  to  said 
relation. 

"  2.  There  ia  a  misjoinder  of  parties  to  the 
relation. 

"  3.  The  inhabitants  of  the  town  of  Tavares 
have  each  their  individual,  full,  and  complete 
legal  remedy  for  any  and  every  grieyance 
against  the  respondents. 

"4.  No  obligation  of  contract  between  Alex. 
8t  Clair- Abrams  and  the  Florida  Railway  A 
Navigation  Company,  as  charged,  furnished  a 
legal  basis  for  redress  for  any  breach  thereof 
to  the  relators  or  either  of  them  by  mandamus. 

**  6.  There  is  no  allegation  in  the  relation  of 
the  existence  of  any  ordinance  of  the  town  of 
Tavares  in  reference  to  the  mode  and  manner 
of  constructing  a  depot  to  support  the  require- 
ment in  the  alternative  writ  that  said  depot  be 
oonstmcted  in  conformity  with  the  ordinances 
of  the  said  town. 

"  6.  There  is  no  law  of  the  state  of  Florida 
requiring  the  respondent  to  erect  depots  for  the 
accommodation  of  passengers  at  the  said  sta- 
tion, nor  for  designating  a  place  at  said  station 
where  the  same  should  be  placed." 

The  refusal  of  the  court  to  grant  this  motion 
|q  assigned  as  error.  We  shall  confine  our  re- 
marks to  the  points  raised  by  this  motion  to 
3uash,  as  a  discussion  of  them  will  completely 
ispose  of  all  questions  involved  in  the  case. 

In  support  of  the  first  ground  of  the  motion 
to  quash  it  is  urged  for  the  plaintiff  in  error 
that  tbe  proceeding  having  been  instituted  for 
the  enforcement  of  a  public  right,  oo  citizen,  or 
number  of  citizens  in  their  individual  or  col- 
lectiye  capacity  as  such  would  be  entitled  to  the 
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writ,  but  that  the  application  for  ft  should  have 
been  made  by  the  attorney-general.  While 
there  are  many  cases  in  several  of  the  states 
that  sustain  tnis  contention,  vet  the  decided 
weight  and  preponderance  of  the  authorities 
establish  the  following  to  be  the  correct  rule  as 
to  who  are  proper  relators  in  mandamus  pro- 
ceedings: *•  When  the  remedy  is  resorted  to 
for  the  purpose  of  enforcing  a  private  right, 
the  person  interested  in  having  the  ri^ht  en- 
forced must  be  the  relator.  The  relator  (m  such 
case)  is' considered  the  real  party,  and  his  right 
to  the  relief  must  clearly  appear;  but  where  the 
object  is  the  enforcement  of  a  public  right,  the 
people  are  regarded  as  the  real  party,  and  the 
relator  need  not  show  that  he  has  any  legal  in- 
terest in  the  result.  It  is  enough  that  he  is 
interested  as  a  citizen  in  having  the  laws  ex- 
ecuted and  the  duty  in  question  enforced."  14 
Am.  &  Eng.  Encvclop.  Law,  218,  and  author- 
ities there  cited.  The  above  has  been  adopted  by 
this  court  as  being  the  correct  rule  in  McConihe 
V.  State,  17  Fla.  238,  and  in  States.  CraviJoTd^ 
28Fla.  441,  14  L.  R.  A.  258. 

The  second  ground  on  the  motion  to  quash 
is,  that  there  is  a  misjoinder  of  parties  as  re- 
lators. The  writ  was  issued  in  the  name  of  the 
state  of  Florida  ez  relatione  "  the  mayor,  in- 
habitants and  town  of  Tavares."  The  conten* 
lion  of  the  respondent  is,  that  the  mayor  in  his 
official  character,  and  the  inhabitants  in  their 
individual  capacity  have  no  such  similitude  of 
duly  or  interests  as  makes  it  proper  to  have 
them  Joined  as  relators.  Under  our  laws  for 
the  incorporation  of  cities  and  towns,  such 
towns  are  required,  as  part  of  the  process  of 
incorporation,  to  adopt  a  corporate  name,  and 
by  such  corporate  name  they  can  sue  and  be 
sued.  Sections  4  and  8,  pp.  246  and  247.  Mc- 
Clellan's  Digest  (Rev.  Stat.  §§  661,  665).  There 
was  no  necessity  to  have  used  the  words 
"  mayor  and  inhabitants,"  in  this  proceeding. 
The  accurate  practice  would  have  been  simply 
to  use  the  corporate  name  of  the  town  as  bemg 
the  relator  (1  Dillon,  Mun.  Corp.  Bded.  §  887, 
Tiote  1);  as  it  was  evidently  the  intention  of  the 
pleader  to  make  the  municipal  corporation, 
**  town  of  Tavares,"  the  relator  in  the  case. 
But,  the  object  of  the  proceeding  being  to  en- 
force the  performance  of  a  public  duty,  under 
the  rule  as  above  announced,  the  state  is  to  be 
considered  as  the  real  party;  and  as  the  town  of 
Tavares  by  its  corporate  nan^e  is  included  as  a 
relator,  we  can  see  no  harm  that  could  result 
from  treating  the  words  **  mayor  and  inhabit- 
ants "  as  immaterial  surplusage,  particularly 
as  the  mayor  is  not  individually  named,  and  no 
individual  inhabitant  is  named.  The  suit, 
according  to  the  rule,  could  baye  been  instituted 
on  the  relation  of  any  citizen  of  the  town  of 
Tavares  or  several  of  its  citizens  could  haye 
united  as  relators.  The  town  of  Tavares,  be- 
ing a  corporation  of  the  state,  having  the 
general  power  as  such  to  sue  and  be  sued, 
could  also,  in  such  a  case,  be  the  relator  in  its 
corporate  capacity.  The  object  of  the  pro- 
ceeding being  to  enforce  a  public  duty,  so  long 
as  it  is  instituted  and  conducted  in  the  name 
of  the  state,  who,  in  such  cases,  is  the  real 
party,  it  is  not  a  matter  of  so  much  moment  as 
to  who  is  the  relator,  as  that  the  proceedings 
will  be  quashed  because  of  any  mere  technical 
misjoindter  of  parties  as  relators. 


483 


FliOKIDA.  SUPRBMB  COURT. 


Mat. 


The  tbfrd  ground  of  the  motion  to  quash 
contends  that  there  is  ample  remedy  at  law  for 
the  relief  sought  here  by  mandamus.  The 
sixth  ground  of  the  motion  to  quash  is,  that 
there  is  no  law  of  the  state  of  Florida  requiring 
the  respondent  to  erect  depots  for  the  accom- 
modation of  passengers  at  the  said  station,  nor 
for  designating  the  place  at  p'lch  station  where 
the  same  shall  be  located.  T^ese  two  grounds 
of  the  motion  present  the  question  as  to  whether 
the  power  exists  in  the  courts,  in  the  absenjce 
of  legislation  expressly  and  specifically  pre- 
sciibing  it  as  •  legal  duty  to  hie  performed  by 
such  companies,  to  compel  railroad  companies 
by  mandamus  to  establish  stations  along  their 
lines  and  to  erect  and  maintain  thereat  depot 
buildings  for  freight  and  passengers.  From 
the  specific  relief  sought  by  the  writ  in  this 
case  it  becomes  unnecessary  for  us  to  pass  upon 
this  question,  since  to  pass  upon  it  with  the 

g leadings  herein  constructed  as  they  are^  would 
e  adjudicating  an  abstract  proposition  not 
properly  presented.  Without,  therefore,  even 
intimating  any  conclusion  of  our  own  upon  the 
question,  we  deem  it  proper  to  say  that  there 
is  weighty  and  serious  conflict  in  the  author- 
ities as  to  whether  the  courts  can  in  any  case 
compel  a  railroad  company  to  establish  a  sta- 
tion, or  to  erect  and  maintain  thereat  depot 
buildings,  unless  there  is  legislation  in  express 
terms  making  it  a  le^l  duty  that  they  must 
perform,  in  contradistinction  to  a  discretionary 
power  that  they  are  authorized  to  cariy  out, 
or  not  as  they  see  fit.  Some  of  the  authorities 
hold  that,  independently  of  any  legislation,  it  is 
a  common-law  duty  that  such  companies  owe 
to  the  public,  and  that  it  will  be  enforced  by 
mandamus.  Northern  Pac,  R,  Co.  y.  Washington 
Terr.  8  Wash.  Terr.  808;  State  v.  Bamblican 
Valley  i?.  Go.  17  Neb.  647.  52  Am.  Rep.  434; 
McDonald  v.  Chicago  A  N.  W.  B.  Co.  26  Iowa, 
124,  96  Am.  Dec.  114;  PeopU  v.  Chicago  <&  A. 
E.  Co.  180  III.  175,  85  Am.  &Eng.  R  R.  Cas. 
462.  Other  authorities,  upon  the  ground  that 
the  broad  discretion  vested  in  these  companies 
in  such  matters  bi^  their  charters  is  beyond  the 
reach  of  judicial  interference  or  control,  hold 
that  the  courts  cannot  interfere  unless  tbe  duty 
is  made  a  clear  one  by  express  legislative  enact- 
ment. People  v.  New  York,  L.  E  dbW.B.  Co, 
104  N.  Y.  58,  68  Am.  Rep.  484;  Northern  Pac, 
R.  Co.  v.  Washington  Terr.  142  U.  8.  492.  85 
L.  ed.  1092,  overruling  3  Wash.  Terr.  803, 
supra.  The  case  made,  however,  by  the  alter- 
native writ  before  us  does  not  seek  merely  to 
compel  the  erection  of  a  depot  building  on  the 
line  of  the  respondent's  road  at  some  point  at 
or  near  the  town  of  Tavares  that  will  be  reason- 
ably subservient  to  the  wants  and  convenience 
of  the  inhabitants  and  business  of  that  com- 
munity, leaving  the  exact  spot  of  its  location 
there  to  tbe  discretion  necessarily  vested  in  the 
company  in  such  manners;  but  tne  sole  demand 
of  the  writ  is,  that  the  respondent  company 
shall  be  compelled  to  erect  a  depot  building  on 
the  particular  spot  in  said  town  known  as 
••Shore  Park." 

There  is  no  better  settled  elementary  prin- 
ciple in  the  law  of  mandamus  than  tnat  the 
writ  will  never  lie  to  enforce  the  performance 
of  private  contracts.  Merrill,  Mandamus,  ^  16, 
and  numerous  authorities  there  cited;  High, 
£xtr.  Legal  Rem.  g  25,  and  authorities  died; 
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8taU  V.  Paterson,  N.  <ft  N.  T.  B.  Co.  43  N.  J. 
L.  505;  Parroit  v.  Bridgeport,  AA  Conn.  180,  26 
Am.  Rep.  489.  Besides  this  principle,  in  so 
far  as  the  alternative  writ  would  seem  to 
predicate  its  contention  for  the  location  of  the 
depot  upon  tbe  exact  spot  known  as  "  Shore 
Park"  upon  the  private  contract  between 
Alex.  St  Clair- Abrams  and  the  town  of  Ta- 
vares, on  the  one  hand,  and  the  railroad  com- 
pany on  the  other,  it  seems  to  be  universally 
well  settled  that  contracts  undertaking  to  ob- 
ligate a  railroad  company  to  establish  its  depot 
exclusively  at  a  particiilar  point,  are  void  as 
aeainst  public  policy.  In  Marsh  v.  Fairbury, 
P.  dk  N.  W.  R.  Co.,  Um.  414,  16  Am.  Rep. 
564,  where  the  effort  was  made  by  bill  in 
equity  to  enforce  the  specific  performance  of 
such  a  contract,  the  court  says:  '*  The  loca- 
tion of  railroad  depots  has  much  to  do  with 
the  accommodation  of  the  wants  of  the  pub- 
lic. And  when  once  established,  a  change  of 
affairs  may  require  a  change  of  location,  in 
order  to  suit  public  convenience.  We  cannot 
admit  that  an  individual  is  entitled  to  call 
for  the  interference  of  a  court  of  equity  to 
compel  a  railroad  company  to  locate'  un- 
changeably its  depot  at  a  particular  spot  to 
subserve  the  private  advantage  of  such  indi- 
vidual. Railroad  companies  in  order  to  ful- 
fill one  of  the  ends  of  their  creation — the  pro- 
motion of  the  public  welfare— should  be  left 
free  to  establish  and  re-establish  their  depots 
wheresoever  the  accommodation  of  the  wants 
of  the  public  may  require.  To  grant  the  re- 
lief asked  for  by  the  complainant,  we  would 
regard  as  against  public  policy." 

In  People  v.  Chicago  db  A.  R.  Co.,  180  HI 
175.  the  court  says:  "It  is  in  recognition  of 
the  paramount  duty  of  railway  companies  to 
establish  and  maintain  their  depots  at  such 
points,  and  in  such  manner,  as  to  subserve 
the  public  necessities  and  convenience,  that  it 
has  been  held  by  all  the  courts,  with  very 
few  exceptions,  that  contracts  materially  lim- 
iting their  power  to  locate  and  relocate  their 
depots  are  against  public  policy,  and  there- 
fore void."  The  same  doctrine  was  announced 
by  Shaw,  CJt.  J.,  in  Fuller  v.  Dame,  18  Pick. 
472;  and  also  in  8t.  Joseph  d  D.  C.  R.  Go.  v. 
Ryan,  11  Kan.  602,  15  Am.  Rep.  357;  Paeijie 
R.  Co.  V.  8eely,  45  Mo.  212,  100  Am.  Dec. 
369;  Gurrie  v.  Natchez,  J.dC.R.  Co.  61  Miss. 
725.  In  Mobile  <fc  G.  R  Co.  v.  Pi^ople,  132 
111.  559,  the  court  says:  "  Tbe  location  of  sta- 
tions for  the  receipt  and  discbarge  of  passen- 
gers and  freight  at  points  most  desirable  for 
tb(3  convenience  of  travel  and  business  being 
indispensable  to  the  efficient  operation  of  a 
railroad  and  the  enjoyment  of  it  by  the  pub- 
lic, the  railway  company  cannot  be  compelled 
on  the  one  hand,  to  locate  stations  at  points 
where  the  cost  of  maintaining  them  will  ex- 
ceed the  profits  resulting  therefrom  to  the 
company,  nor  allowed,  on  the  other  hand,  to 
locate  them  so  far  apart  as  to  practically  deny 
to  the  communities  on  the  line  of  the  roaa 
reasonable  access  to  its  use.  A  railway  com- 
pany cannot  be  compelled  to  maintain  or  con- 
tinue a  station  at  a  point,  when  the  welfare 
of  the  company  and  the  community  in  gen- 
eral requires  that  it  should  be  changed  to 
some  other  point.  A  railway  company  can* 
not  bind  itself,  by  contract  with  indiyidoals. 
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to  locate  and  malDtain  stations  at  particular 
points,  or  to  not  locate  and  maintain  tbem 
at  other  points.  The  company  must  he  left 
free  to  establish  and  re-establish  its  depots 
wherever  the  public  welfare  or  wants  of  the 

gubllc  may  require."  The  same  doctrine  is 
eld  in  Udladay  v.  Patferson,  5  Or.  177,  in 
which  case  the  court  says:  *'  A  railroad  com- 
pany is  a  quasi  public  corporation,  and  the 
Sublic  have  an  interest  in  the  location  of  their 
nea  of  road  and  depots.  An  a^^eement 
which  tends  to  lead  persons,  charged  with  the 
performance  of  trusts  or  duties  for  the  benefit 
of  others,  to  violnte  or  betray  them,  will  not 
be  enforced."  Texas  <!tP,  R.  Co.  ▼•  Marshall, 
186  U.  S.  898, 84  L.  ed.  885. 

Counsel  for  the  relator  contends,  however, 
in  his  briefs  filed  here  that  the  right  to  compel 
the  location  of  the  depot  on  Shore  Park  is  not 
predicated  upon  the  contract  between  Mr.  St. 
Clair- Abrams  and  the  town  of  Tavares,  on  the 
one  hand,  and  the  railroad  company  on  the 
other,  bat  that  the  allegations  as  to  this  con- 
tract contained  in  the  writ  are  merely  by  way 
of  recital  to  show  that  the  company  owned 
sufficient  and  suitable  land  for  depot  purposes, 
donated  for  such  purpose,  and  that  such  land 
is  most  convenient  for  public  use,  and  to  fore- 
stall any  claim  by  the  company  that  they  were 
without  land  in  a  convenient  part  of  the  town 
for  depot  purposes.  Conceding,  for  the  pur- 
poses of  this  case,  that  the  alternative  writ  as 
framed  will  permit  this  contention,  still  the 
law  will  not,  in  our  judgment,  authorize  the 
court  to  dictate  the  exact  spot  of  the  location 
of  the  depot  building,  or  to  confine  its  location 
to  any  particular  lot  or  block  of  ground.  AH 
of  the  authorities  supra,  bearing  upon  this 
question,  agree  that  a  very  broad  discretion  is 
vested  in  these  companies  by  their  charters  in 
the  matter  of  the  location  of  their  roads,  sta- 
tions, depots,  etc. 

We  have  been  unable,  after  the  most  labor- 
ious search,  to  find  a  single  case  where  any 
court  has  ever  undertaken  to  so  far  encroacn 
upon  this  discretion  as  to  dictate  the  exact  spc^t 
of  the  location  of  one  of  its  depot  buildings. 
And,  though  the  power  may  lie  in  the  courts, 
upon  a  proper  case  made,  and  without  legisla- 
tion expressly  enjoining  it  as  a  specific  legal 
duty,  to  compel  railroad  companies  to  erect 
depot  buildings  at  their  stations  so  that  the 
convenience  of  the  public  there  will  be  rea- 
sonably and  measurably  subserved,  still  we 
are  perfectly  satisfied  from  the  authorities 
cited  that  the  courts  are  not  authorized  to  so 
far  control  the  company's  discretion  in  the 
matter,  as  to  dictate,  in  any  case,  the  exact 
•pot  of  the  location  of  one  of  its  depot  build- 
ings; but  such  exact  location  must  of  neces 
sity,  in  every  case»  be  left  to  the  company's  dis- 
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I  cretion  to  determine,  limited  only  by  the  con- 
I  dition  that  it  must  be  so  located  as  to  be 
reasonably  subservient  to  the  convenience  of 
the  community  to  be  accommodated  thereby. 
In  reaching  this  conclusion  we  have  not  failed 
to  consider  that  the  langua^  of  our  statute 
empowering  railroads  to  build  and  maintain 
depots  is  permissive  only,  and  not  mandatory, 
but  even  if  it  were  mandatory  as  to  the  duty 
to  erect  depots,  our  conclusion  would  remain 
the  same,  that  the  effort  of  this  writ  to  dictate 
its  exact  location  could  not  be  sustained. 

In  the  mandatory  part  of  the  alternative 
writ,  to  which  the  peremptory  writ  also  con- 
forms, the  respondent  is  required,  not  only  to 
construct  a  depot  upon  the  particular  lot 
known  as  "Shore  Park,"  but  to  construct  it 
'*in  conformity  with  the  ordinances  of  said 
town."  Neither  in  the  relator's  petition  for  t  he 
writ,  nor  in  the  recitals  of  the  alternative  writ, 
is  there  an^  mention  whatever  of  the  existence 
of  any  ordinance  of  said  town  prescribing  any 
regulations  as  to  buildings  of  any  kind  in  said 
town.  This  defect  in  the  alternative  writ  con- 
stituted the  fifth  ground  of  the  respondent's 
motion  to  quash.  It  is  well  settled  that  great 
care,  particularity,  and  certainly  is  required 
in  the  preparation  of  the  mandatory  part  of 
the  alternative  writ,  and  that  it  must  conform 
to  the  case  made  by  the  recitals  in  the  writ; 
and  must  not  require  more  to  be  done  than  is 
justified  by  the  recitals.  Merrill,  Mandamus. 
S  260;  EarUhom  v.  Ellsworth,  60  Me.  270; 
Rex  V.  St,  Paneras  Church  Trustees,  1  Nev.  & 
P.  507;  JfWierv,  Charleston,  17  W.  Va.  628: 
Slate  V.  State  Board  of  Health,  103  Mo.  22; 
People  V.  Rrooks,  67  111.  142;  Tapping,  Man- 
damus, 371. 

Another  rule  applicable  to  mandamus  that 
seems  to  be  equally  vvell  settled  t^  "that  the 
range  of  action  required  of  the  espondcnt 
cannot  be  left  to  indiscriminato  ontoide  asctT- 
tainment,  nor  can  he  be  required  to  look  dehors 
the  writ  to  asceriain  his  duty."  Merrill.  Mnn- 
damus,  §  260;  Cross  v.  West  Virginia  C.  d  P. 
B.  Co.  84  W.  Va.  742;  Hartshorn  v.  Elhworth, 
supra;  State  v.  Mobile  db  M,  JR.  Co,  59  Ala. 
321. 

The  requirement  of  the  respondent  to  con- 
struct its  depots  in  conformity  with  the  ordi- 
nances of  the  town  of  Tavares,  not  only  over- 
steppe  d  the  case  as  made  by  the  recitals  in  the 
petition  and  writ,  but  left  the  respondent's 
duty  thereunder  in  a  state  of  uncertainty,  to 
be  asceitained  from  the  town  ordinance,  if 
there  was  any,  entirely  dehors  the  writ. 

The  motion  of  the  respondent  to  quash  the 
alternative  writ  should  have  been  granted. 

The  judgment  of  ttie  court  below  is  reversed, 
and  the  cause  remanded  for  such  further  pro- 
ceedings as  shall  not  be  inconsisteni  herewith. 
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Montana  Sufbxmb  Coubt. 


Mab.^ 


MONTANA  SUPREME  COURT. 


George  R.  CHOATE,  Appt, 

Almon  SPENCER  et  cU.,  BespU, 

( Mont* ) 

1.  A  Bummons  isBoed  without  the  meml 
of  the  conrt  is  void  aDd  can  give  no  juris- 
dlotioD,  where  the  statute  proTides  that  It  *^  must 
be  issued  under  the  seal  of  the  oourt/*  although 
the  statutes  also  provide  that  the  oourt  shall  dis- 
regard any  error  or  defect  in  the  proceedings 
which  does  not  affect  thesuhstantlal  rights  of  the 
parties. 

8*  A  decision  of  the  Supreme  Court  of 
the  United  States  is  bindin^f  on  the  state 
oourt  in  a  case  which  arose  under  territorial  laws 
before  the  state  was  admitted  to  the  Union. 

aCarch80,lfl(l3.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Meagher  County  in 
favor  of  defendants  in  an  action  brought  to 
quiet  title  to  certain  real  estate.    BeteraSi, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thompson  A  Maddox*  for  ap- 
pellant: 

By  the  ancient  common  law,  all  process 
emanating  from  courts  of  record  was  authen- 
ticated by  the  seal  of  the  court.  That  one 
thin^  gave  character  to  the  document.  With- 
out It  the  writ  was  void. 


Anonymous,  1  P.  Wms.  528;  Martin  y.  Ker- 
ridge,  8  P.  Wms.  240;  jEtna  Ins,  Co.  v.  BaU 
lock,  78  U.  8.  6  Wall.  556,  Id  L.  ed.  M8. 

This  decision  of  the  United  States  Supreme 
Court  is  controlling  upon  this  oourt  in  the  de- 
termination of  this  question. 

SuUivan  ▼.  Helena,  10  Mont.  148;  8(eines  y. 
Franklin  County,  81 U.  8. 14  Wall.l5,  20  L.  ed. 
846;  TcTk  v.  Texas.  187  U.  8. 15,  84  L.  ed.  604; 
Pmnoyer  v.  Neff,  95  U.  8.  714,  24  L.  ed.  565; 
Delmas  y.  Merchants  Mvt.  Ins.  Co,  81  U.  8. 

14  Wall.  661,  20L.ed.  767. 

The  summons  in  SuUittan  y.  Ohoate  was  yoid 
in  that  it  was  issued  without  the  seal  of  the 
district  court 

HaU  v.  Jones,  9  Pick.  446;  Bx  parte  Smith, 

15  Pick.  446;  Witheret  v.  BandaU,  80  Me.  170; 
Bybee  v.  Ashby,  7  HI.  151,  48  Am.  Dec.  47; 
Tibbetts  y.  Sha^c,  19  Me.  204;  BoaU  y.  King, 
6  Ohio,  11;  State  y.  Flemming,  66  Me.  142,  22 
Am.  Rep.  652;  Bailey  y.  Smith,  12  Me.  196; 
Porter  y.  BaskeU,  11  Me.  177;  Com.  y.  Stock- 
bridge,  11  Mass.  279;  Woolford  y.  Dugan,  ^ 
Ark.  181,  35  Am.  Dec.  62. 

The  absence  of  the  seal  was  not  an  amend- 
ahle  defect. 

Bail^  y.  Smith,  Tibbetts  y.  Shav,  and  WUh- 
erel  y.  BandaU,  supra. 

As  a  court  of  equity  may  Impose  just  terms 
in  granting  relief,  the  decree  may  direct  the 
cancellation  upon  condition  of  repayment  being 


NOTB.— .^  to  the  effect  of  a  writ  or  process  issued 
wUhoutthe  seol  of  the  court. 

In  criminai  cases, 

A  warrant  from  a  Justice  of  the  peace  should  be 
under  the  hand  and  seal  of  the  Justice.  2  Hale.  P. 
0,  111;  Coke.  Z  Just.  52: 4  fil.  Ck>m.  ISOO;  Ck>myn,  Dig. 
Imp.  H.  T.;  Welch  v.  iScott.  27  N.  a  TZ,  L 

And  a  warrant  issued  by  a  maffistrate  without 
beinic  under  seal  is  void.  Tackett  y.  State.  3  Yer^. 
802, 24  Am.  Dec.  682;  State  v.  Drake.  88  Me.  886. 

This  case  (86  Me.  866;  reviewed  State  v.  MoNally, 
84  Me.  210,  66  Am.  Dec.  650,  hoidiner  that  84  Me.  210, 
showed  there  was  a  seal,  which  caso  holds  that  a 
magistrate's  warrant  issued  on  a  penal  statute  need 
not  be  under  seal  unless  the  statute  expressly  re- 
quires it.  Rev.  Stat.,  chap.  170.  8 16,  provided  that  a 
search  warrant  should  be  under  seal,  but  the  Stat- 
ute of  1851,  under  which  this  case  arose,  simply  pro- 
vided for  a  warrant  of  search,  omitting  the  phrase 
»» under  s^.'*  The  court  held  that  under  the  stat- 
utes  of  Maine  a  justice  of  the  peace  had  no  seal  of 
ofllce.  but  a  wafer  was  attached  in  this  case  which 
could  be  called  a  seal. 

A  warrant  not  under  seal  was  held  not  to  Justify 
an  oflicer  attempting  to  arrestand  the  accused  who 
resisted  and  beat  the  officer  was  acquitted.  State 
y.  Curtis,  2  N.  C.  471. 

But  in  Davis  v.  Clements,  2  K.  H.  880,  a  warrant 
of  arrest  from  a  Justice  of  the  peace  was  not  re- 
quired to  be  under  seal  unless  required  under  the 
statutes. 

And  while  a  seal  was  necessary  on  a  magistrate's 
warrant,  and  the  lower  court  held  that  a  scrawl 
was  his  seaU  which  was  an  adjudication  of  a  fact, 
this  could  not  be  reversed  by  the  supreme  court 
which  tried  errors  of  law.  State  v.  Worley,  83  N. 
C.242. 

A  warrant  of  commitment  must  be  under  the 
seal  of  the  court.  Goodrich  y.  United  States,  42 
Fed.  Rep.  382;  Jennings  v.  State.  18  Kan.  80. 

And  a  search  warrant  not  under  seal  gives  the 
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officer  no  protection  (but  see  next  case).   People  v* 
Holcomb.  8  Park,  Crim.  Rep.  666. 

A  warrant  issued  by  a  Justice  of  the  peace  under 
New  York  Stat.,  pt.  4.  chap.  2,  title  1, 8  5,  providing 
that  all  process  issued  by  any  Justice  of  the  peace 
shall  be  signed  by  him  and  may  be  under  seal  or 
without  seal,  is  valid  if  there  Is  no  seal  thereon* 
Gano  V.  Hall,  5  Park.  Crim.  Rep.  65L 

This  is  a  contrary  view  of  the  same  statute  con- 
sidered in  People  v.  Holcomb,  supra. 

Where  a  complaint  and  warrant  was  on  the  same 
paper  and  the  seal  between  them.  It  will  be  held  to 
be  on  the  warrant  which  purports  to  be  under  seaL 
State  V.  Coyle,  88  Me.  427. 

A  venire  for  a  Jury  must  be  under  the  seal  of  the- 
court.  People  v.  McKay,  IS  Johns.  212;  State  v. 
lighcbody,  38  Me.  200. 

And  an  indictment  must  be  under  seal  of  the 
court  and  cannot  be  cured  by  amendment  or  by 
special  statute.  State  v.  Flemming,  66  Me.  142, 22 
Am.  Rep.  552. 

On  a  forfeited  recognizance,  a  writ  of  scire  fadas 
must  be  under  the  seal  of  the  court.  Besimer  v. 
People,  15  111.  441. 

But  under  12  Car.  11.,  chap.  24,  f ol.  26,  authoris- 
ing warrants  under  the  **  hands  "  of  Justices  of  the 
peace,  the  warrant  need  not  be  under  seaL  A  dis- 
tinction is  made  where  the  act  requires  the  war- 
rant to  be  under  their  ''  hands  and  seals.**  Pad- 
fleld  V.  CabeU,  Willes,  41 L 

And  an  action  of  slander  may  be  maintained  for 
assigning  perjury  in  taking  out  a  warrant  though 
not  under  seal.   Bell  v.  Farnsworth.  11  Humph.  6QB. 

So  in  Aylesbury  v.  Harvey,  8  Lev.  204,  in  an  ao> 
tion  of  replevin  for  goods  seized  under  the  excise 
laws,  it  was  held  that  the  statute  under  which  the 
warrant  was  issued  did  not  require  the  warrant  to 
be  under  the  hand  and  seal  but  only  to  be  in  writ- 
ing. 

As  to  statutory  requirements. 

The  Alabama  Statute,  •  2668,  giving  the  form  of  » 
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made,  without  any  otter  upon  the  part  of  plain* 
tiff  to  make  such  payment. 

1  Story.  Eq.  Jur.  gg  698,  606,  707;  Thomas 
▼•  BeaUl  154  Mass.  61. 

Memrs.  T.  N.  &  S.  H.  Melntlre»  for  le- 
■pondents: 

The  later  decisions  and  the  weight  of  recent 
authorities  hold  that  the  omission  of  the  seal 
from,  or  the  putting  of  the  wrong  seal  upon, 
process,  is  a  defect  of  form  merely,  and  not  of 
Buhstance,— does  not  render  the  process  void; 
and  the  process  is  amendable  at  any  stage  of 
the  proceedings,  even  after  Judgment  and  sale 
upon  execution. 

Jump  y.  McClurg,  86  Mo.  198,  86  Am.  Dec 
146;  Parwm  v.  &wett,  82  N.  H.  87,  64  Am. 
Dec.  852;  Murdough  v.  McPherrin,  49  Iowa, 
479;  Taleatt  v.  Rosenberg,  8  Abb.  Pr.  N.  8. 
287;  Dewr  v.  Akin,  40  Ga.  429;  Cormih  v. 
Slate  Bank,  18  Wis.  560,  86  Am.  Dec.  798; 
Sabin  ▼.  Avstin,  19  Wis.  421;  People  ▼.  Dunn- 
ing, 1  Wend.  16;  Dominick  ▼.  Eaeker,  8  Barb. 
17;  Arnold  v.  JNye,  28  Micb.  286;  Bridetcell  v. 
Mooney,  25  Afk.  524;  Hunter  r.  BumwiUe 
Tump.  Co.  56  Ind.  218;  Purcellv.  McFaiiand, 
28  N.  G.  84, 85  Am.  Dec.  784;  Bose  y.  Ingram, 
06  Ind.  276;  Baud  y.  Fitch,  71  Ind.  806;  State 
Y.  Davis,  78  Ind.  a59;  Taylor  y.  Courtnay,  16 
Keb.  190;  Warmoth  y.  Ih^en,  126  Ind.  855; 
Logan  y.  HiUegass,  16  Gal.  202;  Bhawhan  v. 
Loffer,  24  Iowa,  217;  Freem.  Executions,  §  46; 
Freem.  Judgm.  g  126;  Black,  Judgm.  §  228; 
Ind.  Bey.  Stat  1881,  ^  814. 

After  Judgment  and  an  opportunity  to  ap- 


pear and  question  the  jurisdiction  of  the  court 
had  upon  such  process,  objections  to  form 
merely  come  too  late. 

BreiBer  y.  Sibley,  18  Met  175;  Foot  y. 
Knoteles,  4  Met  886. 

Tbe  court  has  control  of  its  process,  and  may 
order  the  summons  to  be  amended  at  any 
time. 

Poloek  y.  Hunt,  2  Gal.  194;  Pierse  y.  Miles, 
6  Mont  649. 

Ghoate's  remedy,  if  any,  after  Judgment, 
was  to  move  to  set  aside  the  judgment,  or  to 
bring  an  action  for  that  purpose. 

Logan  y.  Hillegass,  16  Gal.  202:  ffauswirth 
y.  Sullivan,  6  Mont.  208;  Foster  y.  Hauswirth, 
5  Mont  666. 

There  is  no  claim  that  Ghoate  had  a  merito- 
rious defense  to  the  original  suit  of  Sulliyan  nor 
was  any  yalid  tender  of  the  amount  of  the 
debt  eyer  made  by  Ghoate  to  the  respondents, 
or  any  of  them,  nor  was  the  amount  of  the 
debt  eyer  deposited  in  court  by  Ghoate.  No 
showing  whateyer  is  made  that  would  Justify 
a  court  of  equity  in  canceling  the  sherifiTs  deed. 
For  these  reasons  the  amended  complaint  is  in* 
sufScient  and  the  demurrer  was  properly  sua* 
tained. 

Ibid. 

Pembertoiit  Oh. «/.,  deliyered  the  opinion 
of  the  court : 

This  is  a  suit  to  quiet  title  to  certain  min- 
ing property,  situated  in  Meagher  county^ 
and  described  in  the  complaint.    The  ap* 


summons,  and  fl  2882,  glyinir  the  form  of  an  exeou- 
tlon,  do  not  proylde  for  the  use  of  seal. 

Under  Arkansas  Key.  Stat,  ohap.  SB,  •  264,  a  war- 
rant does  not  need  a  seaJ. 

So  under  nihiols  Crim.  Oode,  pt  2,  dly .  18, 8  210. 

In  CSalifomiA  an  exeoution  should  be  under  seal 
(Code,  8  682),  but  a  eoroU  or  sign  reoognlaed  in  an- 
other state  will  be  reooirnized  In  California.  Two 
forms  are  given  for  warrant  in  the  Penal  Code,  sec- 
tion 814,f  or  preliminary  examination  omits  the  seal, 
while  section  14SfI  for  trial  before  the  magistrate 
gives  a  form  under  seaL 

In  Oonneoticut  ander  Gen.  Stat.,  8 108S,  instru- 
ments from  GiBoers  not  haying  seals  containing  the 
words  under  **seal  '*  or  ^  L.  S."  shall  be  the  same  as 
though  under  seal. 

The  Indiana  statute  (Code,  •  1627)  provides  a  form 
of  warrant  with  **  (seal)  **  and  •  1688  provides  also 
for  seal  to  tbe  warrant. 

Under  Iowa  Crim.  Code,  88670,  giving  a  form  for 
warrant  for  preliminary  examination,  and  I  6068, 
giving  a  form  of  warrant  for  trial,  do  not  refer  to 


In  Kansas,  under  Taylor^  Stat.,  1148,  all  courts  of 
record  shall  have  a  seal  to  authenticate  prccess, 
and  under  1 66H7  where  aseal  is  required  it  may  be 
impreseed  on  the  paper  alone  without  wax. 

Under  Mass.  Pub.  Stat.  1882,  p.  9SB^  oiyil  actions 
except  those  founded  on  special  writs  shall  be  com- 
menoed  by  original  writs,  signed,  sealed,  and  bear- 
ing teste. 

In  Miobigan,  under  How.  Ann.  Stat.,  1 7048,  pro- 
cess fkom  a  Justice  of  the  peace  may  be  with  or 
without  seal. 

In  Missieslppi,  under  Hutch.  Code,  p.  688,  f  8,  a 
seal  is  required  to  a  warrant. 

Under  Neb.  Comp.  Stat.  1881,  pw  964,  process  of 
courts  is  to  be  under  seal. 

New  Jersey  Key.  Stat  1877,  p.  640,  provides  that 
process,  warrants,  and  writs  from  a  Justice  court 
mcMC  be  sealed  by  the  Justice. 

20L.a  A. 


In  New  York,  under  <}ode  Giy.  Proo.,  8  34,  a  writ 
or  other  process  is  not  void  or  voidable  by  reason 
of  having  no  seal  or  a  wrong  seal,  or  of  any  mis- 
take or  omieelon  m  tbe  teste  therein  or  m  the  name 
of  the  clerk,  unless  it  was  issued  by  special  order 
of  the  court. 

And  under  (Siyil  Code,  8  318S,  the  mandi^te  from  n 
Justice's  court  may  be  without  seaJ.  But  under 
1 108S,  state  writs,  such  as  habeas  corpus,  certiorari, 
nuindamus,  and  proceedings  to  aasess  damages^ 
must  be  under  seal. 

The  seal  of  the  court  may  be  by  impression.  N. 
Y.(3ode,f29. 

Under  Oliio  Rev.  Stat.,  8  4854,  process  from  court 
must  be  under  the  seal  of  the  court. 

In  Texas  process  of  court  shall  be  under  seal 
of  the  court,  having  an  impression  of  the  seal 
thereon.    Texas  Civ.  Stat,  fi  1448. 

In  West  Virginia,  under  Code.  chap.  115,  clerks 
of  the  courts  are  required  to  have  seals,  but  may 
use  scrolls  for  seals  until  seals  are  provided. 

In  Wisconsin  the  Statute,  6»  3681-8584. 4774,  giving 
the  form  of  commitment  from  a  Justice  of  the 
peace,  and  1 1061,  providing  for  a  tax  warrant,  do 
not  indicate  a  seal  to  be  used:  but  under  I  2790  a 
writ  of  attachment  must  be  under  seaL 

As  to  summons. 

The  summons  provided  by  the  code  in  some  of 
the  states,  not  being  issued  by  an  olBcer  of  the 
court  but  furnished  by  the  attorney,  is  not  a  writ 
or  '^process**  indicated  in  the  constitution,  and  does 
not  have  to  be  under  seal.  Porter  v.  Vandercook, 
11  Wis.  70;  Johnston  y.  Hamburger,  13  Wis.  175; 
Hanna  y.  Russell,  ISi  Minn.  80;  Bailey  v.  Williams,  6 
Or.  71;  Gilmer  v.  Bird,  15  Fia.  411;  Rand  v.  Panta* 
graph.  1  Colo.  App.  270. 

A  notice  is  not  a  process  under  the  Constitution 
of  Iowa.  Nichols  v.  Burlington  ft  L.  C.  PI.  Road 
Co.  4  G.  Greene,  44. 

Under  the  California  Code,  8  407,  requiring  that  a 
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pellant,  who  was  plaintiff  below,  alleges  io 
his  complaint  that  on  the  16th  day  of  July, 
1888,  he  was,  and  Is  now,  seised  and  pos- 
sessed of  an  estate  of  Inheritance  in  aoa  to 
the  mining  claim  described  therein ;  that  the 
respondents,  who  were  defendants  below,  are 
tenants  in  common  with  him  in  and  to  said 
property,  but  dispute  appellant's  title  to  the 
same ;  that  on  the  17th  day  of  July,  1888,  the 
appellant  was  indebted  to  one  Jere  Sullivan 
in  the  sum  of  $208.83;  that  on  said  last- 
mentioned  day  the  said  BuUiyan  commenced 
suit  against  him  to  recover  judgment  for  such 
indebtedness  in  the  district  court  of  the  then 
fourth  judicial  district  of  the  territory  of 
Montana,  in  and  for  Choteau  oounty,  and  that 
on  said  last- mentioned  day  the  said  SuUiyan 
procured  to  be  issued,  under  the  hand  of  the 
cleris  of  said  court,  a  certain  paper,  purport* 
in^  to  require  this  appellant  to  appear  and 
answer  said  complaint ;  that  said  paper  or 
pretended  summons  did  not  contain  or  bear 
in  any  place  or  part  thereof  the  seal  of  said 
district  court,  but,  on  the  contrary,  bore  the 
impression  of  the  seal  of  the  probate  court 
of  said  Choteau  county ;  that  on  the  21st  day 
of  July,  1888,  there  was  served  upon  the  ap- 
pellant a  copy  of  said  pretended  summons  in 
Meagher  county,  in  the  territory  of  Montana, 
without  the  seal  of  said  district  court;  that 
DO  summons  issued  out  of  said  district  court, 
and  autlienticAted  by  the  seal  of  said  court, 
was  ever  served  on  the  appellant;  that  ap- 
pellant never  appeared  in  said  court  at  any 


I  time  to  answer  said  complaint ;  that  said  pie* 
tended  summons,  so  served  upon  the  appel- 
lant, was  returned  and  filed  with  the  clerk 
of  said  court  on  the  25th  day  of  July,  1888 ; 
that  thereafter,  on  the  5th  day  of  November, 
1888,  the  default  of  the  appellant  was  entered 
in  said  court,  and  final  judgment  entered  in 
said  court  against  the  appellant  in  said  cause ; 
that  said  pretended  summons  was  the  only 
means  by  which  said  court  ever  attempted  to 
acquire  jurisdiction  of  said  appellant;  and, 
as  such,  was  the  only  basis  for  the  judgment 
entered  in  said  court  against  appel  lant  in  said 
cause ;  that  on  the  4th  day  of  June,  1889,  an 
execution  issued  out  of  said  district  court 
upon  said  pretended  judgment,  directed  to 
the  sheriff  of  Meairher  county,  who  levied 
the  same  on  the  property  of  the  appellant, 
(described  in  the  complaint  herein, )  and  on 
the  5th  day  of  July,  1889,  said  sheriff  sold 
said  property  to  satisfy  said  pretended  ex- 
ecution ;  that  Timothy  E.  Collins  et  al.  pur- 
chased said  property  at  said  pretended  sale, 
that  thereafter  said  Collins  and  others  trans- 
ferred their  certificate  of  purchase  of  said 
property  to  tiie  respondents,  and  that  on  the 
18th  day  of  January,  1890,  the  said  sheriff 
executed  and  delivered  a  sheriff's  deed  to 
said  property  to  the  respondents,  which  deed 
was  duly  recorded  in  the  office  of  the  recorder 
of  said  county  of  Meagher  ;  that  said  prop- 
erty was  sold  for  the  sum  of  .^722.86.  but  was 
of  a  much  greater  value,  to  wit,  of  the  value 
of  $80,000 ;  that  said  respondents,  at  the  time 


guiDmons  shall  be  sl^ed,  a  printed  signature  with 
the  seal  of  the  court  is  an  adoption  of  the  signature 
and  is  suflairlent.  Ligare  v.  California  Southern  B. 
€k).  76  Cal.  610. 

At  to  the  mode  and  form  of  the  $eal. 

The  question  whether  the  writ  contains  a  seal 
having  been  passed  on  by  the  court  of  appeals,  it 
wiil  not.  be  retried  by  the  supreme  court.  Crane  v. 
Biuro,  66  Tex.  826. 

The  attorney  for  the  complainant  issues  accord- 
ing to  his  own  discretion  one  of  the  prescribed 
forms  of  writs  out  of  an  appointed  office,  which 
writ  is  signed  by  an  officer  of  the  particular  court* 
and  afterwards  impressed  with  the  seal  of  the 
court  by  another  officer.   8  Cbitty,  Pr.  4. 

A  writ  that  is  issued,  signed,  and  sealed  in  blank 
does  not  avoid  the  service.  Miller  v.  Hall,  1  Speers, 
L.  I. 

Blanks  issued  for  service  in  a  case  should  not  be 
used  in  another  case  by  changing  the  names.  Ly- 
f ord  V.  Bryant,  88  N.  H.  88;  Eastman  v.  Morrison, 
MN.  H.18rt. 

And  where  the  writ  was  issued  on  a  blank  for 
another  court  having  a  wafer  thereon  and  nothing 
to  show  as  the  seal  of  this  court.  It  could  not  bie 
deemed  to  be  under  the  seal  of  this  court  and 
sliouid  be  quashed.  Dearborn  v.  Twist,  6  N.  H.  46. 
See  infra.  Amending  writs. 

The  urage  of  a  wafer  by  the  court  as  its  seal  on  a 
ft,  fa,  will  be  sustained.  Barton  v.  Keith,  2  HiU,  L. 
687. 

And  a  citation  Is  not  invalid  where  the  seal  has 
fallen  off,  and  the  service  thereof  Is  good.  Bald- 
wiu  v.  Merrill.  44  Me.  66. 

And  any  seal  affixed  by  the  clerk  to  the  writ  as 
the  seal  of  the  court  is  sufficient  where  no  form  is 
provided  for,  nor  required,  and  it  is  immaterial 
whether  a  blank  writ  be  signed  by  the  clerk  or  his 
signature  be  annexed  thereto  by  his  order.  Stevens 
V.  Ewer,  2  Met.  74^ 
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A  slight  impression  after  years  will  be  presumed 
to  be  a  seal.    Heigh  way  v.  Pendleton.  16  Ohio,  756. 

It  will  be  presumed  that  writs  of  attachment 
were  under  the  seal  of  the  court  where  they  are 
lost  and  are  called  in  question  In  an  action  of  re- 
plevin.   MoNorton  v.  Akers,  24  Iowa,  800. 

Under  Kansas  C.  L.  1862,  chap.  68,  t  4,  providing 
that  the  clerk  of  the  district  court  could  use  a  pri- 
vate seal  where  none  is  provided,  the  use  of  private 
seals  having  been  abolished  by  C  L.  chap.  88,  fi  6,  a 
seal  was  unnecessary  and  a  Judgment  of  default  on 
the  writ  will  be  affirmed.  (But  see  ite  Farr,  41  Kan. 
276.)    Goff  V.  Russell,  8  Kan.  212. 

The  teste  should  refer  to  tbeseal  as  being  attached 
by  the  clerk,  and  the  mere  presence  of  the  seal  does 
not  prove  that  it  was  placed  there  by  the  clerk. 
The  writ  was  quashed  and  the  suit  dismissed  where 
the  attesting  clause  was,  ''Witness,  F.  8.,  clerk  of 

our  f  aid  court  at  B ,  this 

(Seal)  Attest:    F.  S.,  Clerk,  Dist.  Ct 

•  "J —  Co.  Iowa." 

But  the  converse  is  held  in  Morrison  v.  Biiver- 
burgh,  18  III.  661,  that  a  capias  under  tbt;  seal  of  the 
court  need  not  have  on  it  the  certificate  by  the 
clerk  that  he  actually  affixed  the  seal.  Biggs  v. 
Bagley,  2  G.  Greene,  883. 

Under  Ind.  Kev.  Code  1881,  p.  407,  allowing  all  In- 
struments to  which  a  seal  is  necessary  to  be  sealed 
with  a  scrawl,  the  circuit  court  may  adopt  a  scrawl 
a**  its  seal  and  an  execution  with  that  kind  of  a  seal 
will  be  sustained  although  it  would  not  bo  good  at 
common  Law.    Dixon  v.  Doe,  6  Blaokf.  106. 

The  contrary  was  held  under  Ind.  Stat.,  •  IM,  of 
the  Tax  Laws,  authorizing  the  county  clerk  to 
make  a  certificate  of  the  tax  judgment  attested  by 
the  seal  of  the  court  which  shall  be  a  process  on 
which  the  property  shall  be  sold,  deciding  that  tlie 
clerk  could  not  substitute  a  private  scrawl  for  the 
official  seal,  and  holding  the  tax  sale  void.  Hinton 
V.  Brown,  1  Blackf.  420. 

But  a  summons  issued  under  a  private  seal  of  tlie 
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«f  receivioii;  the  certificate  of  purchase  and 
the  deed  to  said  property,  were  well  ac- 
ouainted  with  the  defects  and  infirmities  of 
tne  said  pretended  summons  and  judgment 
issued  and  rendered  in  said  district  court 
upon  and  against  the  aopellant,  and  pur- 
chased the  same  with  full  knowledge  of  all 
the  defects  in  relation  thereto ;  that  said  re- 
spondents claim  title  in  fee  to  the  mining 
ground  mentioned  in  the  complaint,  under 
and  by  virtue  of  said  certificate  of  purchase 
and  sheriff's  deed  thereto ;  and  that  said  deed 
is  a  cloud  upon  the  title  of  appellant,  to  the 
injury  and  damage  of  appellant  in  the  free 
use  and  enjoyment  tiiereof.  Appellant  asks 
that  said  deed  be  declared  void,  and  that  it 
he  canceled.  To  this  complaint  the  respond- 
ents filed  a  general'demurrer,  which  was  sus- 
tained by  the  court,  and  judgment  was  ren- 
dered for  the  respondents  for  costs.  From 
this  judgment  the  appellant  prosecutes  this 
appeal. 

The  appellant  insists  that  the  summons  is- 
•ued  out  of  the  district  court  of  the  fourth 
judicial  district  of  the  territory  of  Montana, 
in  and  for  Choteau  county,  on  the  17th  day  of 
June,  1888,  in  the  suit  of  Jere  SuUiVan 
against  this  appellant,  was  absolutely  Told, 
because  it  was  not  authenticated  bv  the  seal 
of  said  court.  If  this  contention  is  correct, 
the  district  court  never  acquired  jurisdiction 
of  this  appellant,  who  won  defendant  in  that 
suit,  by  the  issuance  and  service  of  such  sum- 
mons ;  and  any  judgment  said  court  may  have 


entered  in  said  cause,  as  well  as  the  execution 
issued  for  the  enforcement  of  such  judgment, 
and  all  other  proceedings  thereunder,  includ- 
ing the  levy  thereof  on  the  property  of  ap- 
Fie  11  ant,  and  the  sale  and  execution  and  de- 
ivery  of  the  sheriff's  deed  complained  of, 
would  necessarily  be  null  and  void.  The 
complaint  states  that  the  said  summons  bore 
the  impress  of  the  seal  of  the  probate  court 
of  Choteau  county,  instead  of  the  seal  of  the 
district  court,  at  the  time  of  its  issuance  and 
service.  Tor  the  purposes  of  this  case  we 
shall  treat  the  summons  as  having  been  issued 
without  a  seal.  At  common  law,  a  writ  issu- 
ing from  a  court  having  a  seal,  in  order  to  be 
considered  authentic  or  of  any  value,  must 
be  attested  by  the  seal  of  the  court  from  which 
it  is  issued.  The  laws  of  this  state  provide 
that  the  district  courts  shall  have  a  seal, 
(§  627,  Code  Civil  Proc.,)  and  that  the  clerk 
of  the  court  shall  keep  the  seal,  (§  628,  Id.) 
And  section  68,  Id.,  requires  that  the  sum- 
mons must  be  issued  under  the  seal  of  the 
court.  So  that,  under  our  statutes,  there  is 
no  departure  from  the  common-law  rule  re- 
quiring such  writs  to  be  authenticated  by  the 
seal  of  the  court  from  which  they  issue.  The 
appellant  has  cited  a  number  of  authorities 
holding  the  common- law  doctrine  that  such 
writs  must  be  authenticated  by  the  seal  of  the 
court  from  which  tiiey  are  issued  in  order  to 
give  them  validity,  and  without  which  they 
would  be  void.  The  principal  case  relied 
upon  by  appellant  in  support  of  his  conten- 


elerk  of  the  municipal  coart  of  Ghioa^o  was  sua- 
taiaed  where  no  publlo  seal  had  been  provided. 
Beaubieo  v.  Sabine,  8  UL  467. 

An  Impression  made  in  ink  by  a  block  stamp 
adopted  by  the  ma^trate  may  be  used  as  a  seal. 
Beg.  V.  SL  Paul^  Convent  Gkurden,  9  Jur.  142. 

A»touB$of  BeaiB  on  oriffkud  lortts  in  etvU  ease$. 

There  is  much  conflict  in  regard  to  the  use  of 
•eals  on  various  writs  some  courts  holding  that  the 
neoeseity  of  the  seal  is  more  important  with  regard 
to  orifriDaJ  writs  in  a  cause  than  in  subsequent  or 
Judicial  writs  granted  by  the  court,  placing  the 
distinction  on  jurisdictional  irrounds. 

It  is  therefore  deemed  advisable  to  place  the  sub- 
divisions of  this  note  under  original  and  Judicial 
writs  and  amendments,  which  latter  will  Include 
both  kinds. 

Tbe  changes  in  the  statutes  of  the  states  and  the 
Hberal  deveiopment  of  tbe  practice  of  amendments 
make  some  of  tbe  later  cases  conflict  with  tbe  early 
ones  in  some  of  the  states;  but  tbe  tendency  of  all 
the  courts  now  is  to  allow  liberal  amendments. 

A  writ  of  attachment  not  under  seal  of  court  is 
void.  Boeder  v.  Hurray,  8  Ark.  4fiO;  Wbeaton  v. 
Thompson,  20  Minn.  198;  Williams  v.  Vanmeter,  10 
ni.298. 

A  summons  not  under  seal  as  required  by  the 
statute  is  void.  Stayton  v.  Newcomer,  8  Ark.  451, 
44  Am.  Dea  SSiii  Wooiford  v.  Dugan,  9  Ark.  131, 86 
Am.  Deo.  S?;  (but  see,  contra,  Rudd  v.  Thompson, 
Infra);  Frosoh  v.  8chlumpf,2  Tex.  428,  47  Am.  Dec 
4166;  Pilaris  v.  Oonner,  8  Smedes  &  M.  87;  Smith  v. 
Altanaasieffe,  2  lUcb.  L.  834;  Garland  v.  Britten,  12 
IlL  285. 62  Am.  Doc.  487;  Anglin  v.  Nott,  2  DL  805: 
Hannum  v.  Thompson,  2  III.  288;  Dexter  v.  Ck>cb- 
tan,  17  JB^an.  447. 

It  was  the  practice  to  reverse  default  Judgments 
where  tbe  summons  was  not  under  seal,  but  in 
mtchetl  v.Conley,18  Ark.  418,  the  court  allowed  it 
to  be  amended*    Eudd  v.  Thompson,  22  Ark.  868. 
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And  the  objection  that  the  writ  of  process  had 
no  seal  must  be  made  at  tbe  first  term  by  plea  of 
abatement.  Foot  v.  Knowles,  4  Met.  886;  Smith  v. 
Alston,  1  Mill,  Const.  L.  104;  Baston  v.  Altum,  8 
I1L290. 

And  if  the  process  is  void  for  want  of  seal  tbe 
motion  should  be  made  in  the  lower  court  to  quash, 
and  not  an  application  in  the  appellate  court  to  en- 
Join,  and  the  petition  for  injunction  should  have 
also  set  out  that  the  complainant  therein  had  a 
good  defense  to  the  former  action.  Logan  v.  HiUe- 
gaas,  16  Cai.  803. 

Under  Ind.  Oode,  8  87,  providing  that  no  sum- 
mons or  service  thereof  shall  be  set  aside  if  there 
is  sufSclent  substance  to  Inform  the  party  that  an 
action  IB  filed,  the  omission  of  a  seal  is  not  ground 
for  reversal.  Boyd  v.  Fitch,  71  Ind.  806;  Krug  v. 
Davis,  85  Ind.  800. 

And  under  Kansas  Civil  Code,  8  50,  requiring  the 
summons  to  have  an  indorsement  thereon  of  the 
amount  sued  for,  this  indorsement  does  not  have 
to  be  under  the  seal  of  the  court  Abbey  v.  W.  B. 
Qrimes  Dry  Goods  Co.  44  Kan.  416. 

And  the  failure  to  have  a  citation  sealed  in  a  pro- 
ceedlng  for  disclosure  under  the  poor  debtor^o  act 
cannot  be  taken  advantage  of  by  the  plaintiff. 
Gray  v.  Douglass,  81  Me.  427;  Lewis  v.  Brewer,  51 
Me.  106. 

All  writs  issued  by  a  court  in  North  Carolina  not 
under  seal,  except  those  directed  to  the  county  of 
the  court  Issuing  them,  are  %'Old.  Finley  v.  Smith, 
16  N.  a  06;  Shackleford  v.  McRea,  10  N.  C.  2S6:  Sea- 
well  V.  Bank  of  Gape  Fear,  14  N.  C.  279, 22  Am.  Deo. 
722. 

And  a  wdt  of  error  to  the  circuit  court  of  the 
United  States  returnable  to  the  United  States  Su- 
preme Court  without  a  seal  is  Invalid.  Overton  v. 
Cheek,  68  U.  8. 22  How.  46, 16  L.  ed.  286. 

And  in  Wisconsin  a  peremptory  writ  of  man- 
damus must  be  under  seal  of  oouru  State  v.  Dela- 
field  Suprs.  64  Wis.  218. 
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tion  that  the  summons  under  discussion  WM 
void  for  want  of  the  seal  of  the  court  is  JStna 
Ins,  Co.  V.  Halhck,  78  U.  8.  6  Wall.  656,  18 
L.  ed.  048.  This  case  went  to  the  Supreme 
Court  of  the  United  States,  from  Indiana,  and 
involved  the  validity  of  a  deed  executed  and 
delivered  by  a  sheriff  to  real  estate,  under  an 
order  of  sale,  under  a  statute  of  that  state. 
The  statute  required  the  order  of  sale  to  be 
issued  Tinder  the  seal  of  the  court.  The  seal 
was  omitted  from  the  order  of  sale.  In  de- 
livering the  opinion  of  the  court,  Mr.  JtuUee 
Miller  says:  **If  the  paper  here  called  an 
order  of  sale  is  to  be  treated  as  a  writ  of  ex- 
ecution or  fieri  faeicu  issued  to  the  sheriff,  or 
as  a  process  of  any  kind  issued  from  the  court, 
which  the  law  required  to  be  issued  under 
the  seal  of  the  court,  there  can  be  no  question 
that  it  was  void,  and  conferred  no  authority 
upon  the  officer  to  sell  the  land.  The  au- 
thorities are  uniform  that  all  process  issuini? 
from  a  court  which  by  law  authenticates  such 
process  with  its  seal  is  void  if  issued  without 
a  seal.  Counsel  for  plaintiffs  in  error  have 
not  cited  a  single  case  to  the  contrary,  nor 
have  our  own  researches  discovered  one.  We 
have  decided  in  this  court  that  a  writ  of  error 
is  void  for  want  of  a  seal,  thoueh  the  clerk 
had  returned  the  transcript  in  obedience  to 
the  writ.  We  have  held  that  a  bill  of  ex- 
ceptions must  be  under  the  seal  of  the  judge.  ^ 


This  was  a  collateral  attack  made  upon  th» 
deed  executed  by  the  sheriff,  under  the  order 
of  sale  from  which  the  seal  had  been  omitt«i. 
Counsel  for  the  respondents  contend  that  tho 
case  just  cited  is  not  controlling,  and  claim 
that  the  Indiana  courts  have  declined  to  fol- 
low the  rule  therein  asserted,  and  cited  & 
number  of  Indiana  cases  in  support  of  their 
position.  From  an  examination  of  the  In- 
diana cases  cited  by  respondents,  we  are  of 
opinion  that  the  departure  from  the  rule  as- 
serted in  JBtna  Ins,  Co.  v.  HaUock,  supra,  ha» 
been  occasioned  by  the  legislation  in  Indiana 
since  the  decision  in  6  Wall.  In  support  of 
this  view,  we  quote  from  State  v.  Dazds,  78^ 
Ind.  860,  this  case  being  cited  by  respondents. 
In  this  case  the  court  savs :  **  It  is  undoubted- 
ly true,  as  appellees  insist,  that  at  common 
law  a  writ  issuing  from  a  court  must,  in  order 
to  be  entitled  to  be  considered  as  regular  and 
authentic,  be  attested  bv  the  seal  of  the  court 
from  which  it  issued.  Williams  v.  Vanmeter^ 
19  111.  298 ;  State  v.  Flemming,  66  Me.  143, 
23  Am.  Rep.  552 ;  Wheaton  v.  Thompson,  30 
Minn.  196 ;  Reeder  v.  Murray,  8  Ark.  450. 
The  case  of  .^na  Ins,  Co,  v.  HaUoek,  78  U. 
S.  6  Wall.  556,  18  L.  ed.  948,  decides  that  aD 
order  of  sale  issued  by  a  court  of  this  state 
was  void  because  not  attested  by  the  seal  of 
the  court.  It  has  also  been  held  by  this  court 
that,  where  there  is  no  statute  to  the  contrary. 


Bat  a  writ  of  habeas  oorpus  Inued  by  a  ju6ge 
under  the  sign  manual  of  the  offloer  authorized  to 
issue  the  same  la  as  effectual  as  under  seaL  Be 
Blair,  4  Wis.  WL 

The  New  York  statute  has  dispensed  with  a  seal 
in  civil  and  criminal  courts  in  some  instances,  and 
a  plea  in  trespass  for  taking  property  under  a  tax 
warrant,  that  alleges  a  warrant  issued  without  aar- 
iDg  ''under  seal" does  not  negative  but  what  it 
was  under  seal.  The  use  of  the  term  '*  warrant" 
implies  that  it  was  under  seal.  Beokman  v.  Traver, 
20  Wend.  67. 

A  tax  warrant  need  not  be  under  seal  unless  so 
required  by  statute.    Davis  v.  Clements,  2  N.  H.  800. 

And  seals  are  not  now  required  to  warrants  of 
district  trustees  under  South  Carolina  Stat.  1841,  p. 
241,  6  21,  but  were  required  when  the  tax  warrant 
In  this  case  issued,  but  the  renewal  of  a  warrant 
not  under  seal  by  issuing  one  under  seal  is  valid. 
Smith  V.  BandaU,  8  Hill,  48S. 

As  to  judicial  writu  under  aeoL 

A  sheriff  Is  liable  for  money  collected  by  his 
deputy,  on  an  execution  not  under  seal.  People  v. 
Dunning,  1  Wend.  17. 

But  in  Hutchins  v.  Edson,  1  K.  H.  180,  a  sheriff 
was  held  not  liaMe  for  an  escape  where  the  execu- 
tion is  not  under  seal,  as  the  constitution  provides 
that  all  writs  shall  be  under  seaL 

An  execution  under  seal  is  presumed  to  have 
beeu  issued  by  order  of  court.  Bryant  v.  Johnson, 
24  Me.  304. 

A  plea  that  the  fi,  fa,  was  not  under  seal  is  bad,  in 
a  suit  to  enforce  a  judgment.  Dever  v.  Aken,  40 
Ga.  428;  Warmoth  v.  Dryden,  125  Ind.  865. 

Contrary  to  these  cases  it  is  held  that  an  execu- 
tion not  under  seal  is  void.  Roseman  v.  Miller.  84 
111.  297;  Bybee  v.  Ashby,  7  HI.  161,  48  Am.  Dec.  47; 
A^tnn  Ins.  Co.  v.  HaUock,  78  U.  &  6  Wall.  666, 18  L. 
ed.  948;  Boals  v.  King,  6  Ohio,  U. 

And  an  order  of  commitment  for  failure  to  dis- 
close property  recovered  in  replevin,  is  a  process 
and  must  be  under  seal.    Re  Farr,  41  Kan.  276. 

A  commission  to  take  testimony  out  of  the 
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county  must  be  under  seal,  in  North  Garolina» 
Freeman  v.  Lewis,  27  N.  C.  01. 

But  the  omission  of  a  seal  In  the  appointment  of 
an  assignee  by  a  master  In  chancery  for  an  insolv- 
ent cannot  be  taken  advantage  of  In  a  suit  by  sucb 
assignee,  as  Mass.  Stat.  1888,  chap.  163,  i  6.  provide* 
that  the  assignment  made  to  the  assignee  by  the 
judge  shall  be  conclusive  evidence  of  authority  to 
sue.    Partridge  v.  Hannum,  2  Met.  860. 

In  Van  Duzee  v.  United  States.  41  Fed.  Rep.  571» 
it  was  held  that  the  clerk  should  authenticate  un- 
der seal  copies  of  orders  for  the  payment  by  the 
marshal  of  sums  due  jurors  and  witnesses. 

The  contrary  is  held  in  Singleton  v.  United 
States,  22  Ct.  GL  118,  on  the  ground  that  the  mar- 
shal! is  an  officer  of  the  same  court.  This  doctrine 
was  presented  in  the  case  oC  Van  Duzee,  supra,  but 
considered  untenable. 

As  to  amending  process  and  writs  where  the  seal  ha9 

been  omitted, 

A  summons  or  writ  without  seal  is  amendable  by 
attaching  the  seal  thereto.  Strong  v.  Catlin,  8  Pin- 
ney,  121, 8  Chandler,  180;Oullett  v.  Otey,  19  lU.  App. 
182;  State  v.  Davis,  78  Ind.  880.  (This  case  on  the 
ground  that  a  summons  that  imparts  notice  is  valid 
under  6  87  of  the  Indiana  Code.) 

A  writ  of  replevin  may  be  amended  by  adding 
the  seal  under  N.  G.  Rev.  Stat,  chap,  66,  fi  1,  author- 
issing  the  court  to  amend  any  process  either  in  form 
or  substance  at  any  time  before  judgment,  dark 
v.HeUen,28N.C.421. 

An  original  writ  without  seal  was  held  not 
amendable.  Witherel  v.  Randall,  80  Me.  108;  Foes 
V.  Isett,  4  G.  Greene,  76,  61  Am.  Deo.  117.    (But  see 

In  Hallett  v.  Chicago  ft  N.  W.  R.  Co..  22  Iowa,  269,^ 
02  Am.  Dec  898,  the  service  of  an  alBdavit  on  an 
agent,  as  required  by  Iowa  Act  1862.  chap.  10Bi» 
where  stock  was  killed,  may  be  amended  on  the 
trial  so  as  to  have  the  jurat  of  the  affidavit  show 
that  it  was  under  seal,  where  the  jurat  does  not  ra- 
f  er  to  the  seal. 

An  execution  may  be  amended  by  having  the 
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«  writ  or  record  must  be  attested  by  the  seal 
of  the  court  from  which  it  comes.  Joiies  v. 
Fro8t,  42  Ind.  543;  Uinton  v.  Brown,  1 
Blackf .  429 ;  Sanfiyrd  t.  Sinton,  84  Ind.  639. 
The  older  cases  did  hold  that  a  writ  lack- 
ing the  seal  of  the  court  was  absolutely  void, 
l)ut  there  is  much  conflict  upon  this  point 
lunong  the  modern  cases,  many  of  them  hold- 
Infir  thiat  such  a  writ  is  not  void,  but  merely 
Yoidable.  Our  court  lonir  since  held  that 
«uch  a  writ  was  not  void.  It  is  true,  as 
argued  by  appellees,  that  a  summons  so 
<;leaTly  defective  as  to  be  insufficient  to  con- 
fer jurisdiction  cannot,  after  judgment,  be 
«o  amended  as  to  give  jurisdiction.  If  a  sum- 
mons without  a  seal  be  conceded  to  be  void, 
then  there  can  be  no  amendment,  for  it  is 
Axiomatic  that  a  void  thing  cannot  be  amend- 
ed. The  liberal  provisions  of  our  statute  re- 
specting the  summons  would  take  such  writs 
from  under  the  old  common-law  rule,  even 
if  it  were  conceded  that  it  is  the  rule  whicli 
miist  be  adopted  respecting  other  writs.  The 
provisions  of  the  Code  upon  this  subject  are 
-contained  in  article  4,  and  the  provision 
which  directly  bears  upon  this  point  is  found 
in  section  87,  and  is  as  follows:  *No  sum- 
mons or  the  service  shall  be  set  aside  or  be 
adjudged  insufficient  where  there  is  aufficient 


substance  about  either  to  inform  tlie  party  on 
whom  it  may  be  served  that  there  is  an  action 
instituted  against  him  in  court.'"  It  must 
appear  as  conclusive  that  the  court  in  this 
case  would  have  held  the  summons  void  but 
for  the  statute  of  Indiana,  quoted  in  their 
opinion.  This  case  seems  to  us  to  be  strong 
authority  for  holding  that,  but  for  the  statute 
of  Indiana  in  relation  to  the  essentials  of  a 
summons,  that  court  would  have  held  to  the 
doctrine  contained  in  6  Wall.,  to  wit,  that 
such  writs,  without  the  seal  of  the  court  from 
which  they  issued,  are  void. 

Counsel  for  the  respondents  have  cited 
many  authorities  to  the  effect  that  defective 
process  cannot  be  attacked  in  a  collateral  pro- 
ceeding, and  to  the  effect  that  defective  pro- 
cess is  amendable  in  many  states.  But  this 
is  not  a  collateral  preceding.  It  is  a  direct 
proceeding  to  have  a  deed  canceled,  which  is 
not  void  on  its  face,  but  which  is  alleged  to 
be  void  because  of  its  being  the  result  of  a 
judgment  void  for  want  of  jurisdiction  of  the 
court  rendering  it,  and  which  deed  is  a  cloud 
UDon  the  title  of  the  party  seeking  relief. 
See  8  Pom.  Eq.  Jur.  g  1895,  et  seg. 

The  appellant  further  contends  that,  at  the 
time  of  the  issuance  and  service  of  the  sum- 
mons under  discussion,  Montana  was  one  of 


«ea]  of  the  oourt  attached  thereto.  Bridewell  ▼. 
Moonert  %  Ark.  BSii;  Bose  v.  loflrram,  96  Ind.  276; 
Arnold  V.  Nye,  23  Mich.  286;  Taylor  v.  C:k>urtiiay,  15 
Keb.  190;  Puroell  v.  MciYu-land,  28  N.  0. 84. 8S  Am. 
Dec  734;  Gorwltb  v.  State  Bank,  18  Wis.  660, 80  Am. 
Deo.  7B8,  (as  Wisconsin  Bev.  Stat.  1849.  chap.  100, 
^ves  power  to  amend  errors  in  writs  and  process). 
An  order  of  sale  not  having  a  seal  may  be 
amended  and  seal  attached  after  the  sale.  The 
Stat.,  8  Henry  YL,  chap.  12,  being  in  force  in  Indi- 
ana, allowing  the  oourt  to  amend  misprisions  of 
the  clerk.   Hunter  v.  Bumsvilie  Tump.  Oo.  66  Ind. 

In  Maine  the  courts  hold  both  ways,— the  early 
«a8e  of  Sawyer  v.  Baker,  8  Me.  20,  authorizing  an 
amendment  of  an  execution  by  attaching  the  seal 
after  levy.    Bat  see  Bailey  v.  Smith,  infra. 

But  In  Porter  v.  Haskell,  11  Me.  177,  the  converse 
la  held  and  no  reason  is  given  for  differing  with 
Sawyer  v.  Baker,  tuprcL, 

And  in  Tlbbetts  v.  Shaw,  19  Me.  204,  the  court 
holds  that  the  want  of  seal  to  a  writ  is  not  amend- 
able, and  the  use  of  any  other  seal  than  that 
adopted  by  the  Judges  of  the  district  court  is  un- 
autborlaed.    (See  also  Witberel  v.  Bandall,  supni.) 

But  In  Jump  v.  MoOlurg,  86  Mo.  196,  86  Am.  Dec. 
140,  a  writ  of  attachment  that  omitted  the  seal  was 
held  only  voidable  and  ooold  be  amended. 

Where  the  seal  of  the  wrong  court  is  used  some 
•of  the  courts  hold  that  the  writ  is  amendable.  Peo- 
ple V.  Steuben,  5  Wend.  103;  Dominlck  ▼.  Backer,  8 
Barb.  17;  Hall  v.  Jones,  9  Pick.  446. 

Bat  in  Bailey  v.  Smith,  12  Me.  196,  a  writ  return- 
able to  the  supreme  court  having  thereon  the  seal 
of  the  court  of  common  pleas,  was  held  not  amend- 
able claiming  that  this  being  an  original  writ  was 
not  amenda  ble.  and  that  in  Sawyer  v.  Baker,  9upr<k> 
the  writ  was  a  Judicial  writ. 

In  Shaffer  v.  SundwaD,  88  Iowa,  679,  an  attaoh- 
tneni  writ  having  the  seal  of  the  wrong  court  oould 
not  be  amended.    (But  see  next  case.) 

But  in  Mnrdough  v.  McPherrin,  49  Iowa,  479,  the 
converse  was  held,  saying  that  the  decision  in  88 
Iowa,  679,  was  made  under  Bev.  Stat.,  fi  8242,  which 
provided  that  **defeot  of  form  in  the  affidavit,  bond, 
attachment,  or  other  process  might  be  amended,*' 


and  since  then  the  Code,  6  8021,  omits  ^*attaohmeot** 
and  substitutes  **writ.*« 

Where  a  writ  was  issued  to  the  wrong  county 
twice  corrected  and  resealed,  the  date  of  the  writ 
is  as  of  the  time  it  was  issued  and  not  of  the  sealing 
so  as  to  prevent  the  statute  of  limitatloos  from 
applying.  Braith  waite  v.  Montf ord,  2  Cromp.  Sc  M. 
408. 

And  a  change  of  county  in  the  writ  without  re- 
seallng  was  set  aside  on  payment  of  the  debt  with- 
out costs.  The  attorney  for  plaintiff  being  held 
guilty  of  misconduct.  Biggers  v.  Sansom,  8  Moore 
&  &  UH  2  Dowl.  P.  C.  746. 

A  writ  of  trial  on  which  the  time  set  for  trial  was 
changed  after  being  sealed,  and  which  was  resealed 
after  trial,  was  held  void.  Asbburton  v.  Sykes,  1 
Dowl.  ft  L.  188. 

But  in  Durden  v.  Hammond,  1  Bam.  ft  C.  112,  a 
writ  was  allowed  to  be  changed  as  to  the  return 
day  before  it  was  returnable,  where  it  was  resealed 
without  being  restamped,  provided  no  term  inter- 
vened between  the  teste  and  the  day  on  which  it 
Is  ultimately  made  returnable. 

And  in  Israel  v.  Mlddleton,  1  Chit.  820,  a  writ  was 
not  allowed  to  be  changed  as  to  the  name  of  a 
party  without  resealing. 

And  a  writ  of  summons  against  the  wrong  named 
defendant,  which  was  altered,  resealed,  and  served 
with  the  oriffinal  teste  before  service  on  the  wrong 
party,  was  sustained.  Gibson  v.  Varley,  7  El.  ft  BL 
48. 

A  writ  with  a  seal  once  used  has  spent  its  force, 
and  the  seal  cannot  be  detached  and  put  on  an 
other  writ.    Filklns  v.  Brockway,  19  Johns.  170. 

A  venire  for  the  circuit  court  was  allowed  to  b» 
amended  by  adding  a  seal  and  filing  a  sheriff *s  re- 
turn thereto.   Jackson  v.  Brown,  4  Cow.  660. 

In  Ghurohm  v.  Marsh,  4  B.  O.  Smith,  869,  it  was 
held  that  process  from  the  marine  court  of  New 
York  city  must  be  under  seal  to  confer  Jurisdic- 
tion. But  this  case  and  the  statutes  were  reviewed 
in  Talcott  v.  Bozenberg,  8  Abb.  Pr.  N.  S.  287,  8 
Daly,  208,  holding  that  section  178  of  the  New  York 
Code  allowing  amendmenta,  applied  to  the  marine 
court,  and  that  the  failure  to  affix  the  seal  of  the 
court  might  be  amended.  L  T. 
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tiie  territories  of  tbe  United  States,  and  for 
this  reason  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  6  Wall.,  supra,  is  de- 
cisive of  the  question  as  to  the  validity  of 
said  summons,  and  controlling  upon  this 
court  in  the  determination  of  this  question ; 
and  relies  upon  the  authority  and  reasoning 
in  Sullivan  v.  Eelena,  10  Mont.  184.  We  are 
of  opinion  that  this  position  is  unassailable, 
our  statute  being,  in  effect,  thQ  same  as  that 
of  Indiana  at  the  time  of  the  rendition  of  the 
opinion  in  6  Wall.,  supra.  This  reasoning 
and  holding  do  not,  in  our  opinion,  con- 
travene section  119  of  our  Code  of  Civil  Pro- 
cedure, which  provides  that  **the  court  shall, 
in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings 
which  shall  not  affect  the  substantial  rights 
of  the  parties ;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or 


defect.''  This  section  presnppof^es  an  action 
pending,  of  which  the  court  has  acquired 
proper  jurisdiction,  and  we  are  not  passing 
upon  the  powers  of  the  court  under  such  cir- 
cumstances. Wo  hold  in  the  case  at  bar  that 
the  summons, — the  jurisdictional  writ,— 
under  the  law  and  decisions  in  force  and  con- 
trolling in  this  jurisdiction  at  the  time  of 
it«  issuance,  was  void,  because  not  issued 
under  the  seal  of  the  court.  If  this  case  in- 
volved a  defective  process,  issued  subsec^uent 
to  summons,  and  the  acquiring  of  jurisdic- 
tion by  the  court  thereunder,  then  the  con- 
tention of  respondents  that  such  defect  or  ir- 
regularity could  be  amended  or  disregarded 
might  be  urged  with  great  force. 

Judament  reversed,    and  cause  remanded^ 
with  directions  to  overrule  the  demurrer* 

Harwood  and  DeWitt.  «/«/.,  concur. 
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▲  person  who  delivers  goadm  prerloaslj' 
■old  by  another  is  not  a  peddler  within 
the  meaningr  of  an  ordinance  declarlnar  that  every 
person  who  sells  or  offers  for  sale  any  goods,  etc., 
along  the  streets  or  at  private  Ihouses  shall  be 
deemed  a  peddler  and  required  to  procuze  a 
llccDse. 

(May  17, 1896.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Quthrle  County  con- 
victing him  of  violating  a  municipal  ordinance 
prohibiting  peddling  without  a  license.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  McHenrya  &  Johnson^  for 
appellant: 

The  defendant,  Cuncingham,  was  an  agent 
of  W.  A.  Edwards,  of  Des  Moines,  Iowa,  who 
was  a  merchant  in  the  said  city,  having  a  store 
on  West  Locust  street,  No.  51l.  About  July 
1,  Edwards  sent  a  canvasser  to  the  city  of 
Stuart  to  take  orders  for  certain  goods.  About 
the  1st  of  August  he  sent  another  agent  to  de- 
liver the  goods.  The  first  ao;eDt  made  with 
each  purchaser  a  contract  for  t  le  certain  goods 
to  be  delivered,  fixing  the  terms.  The  defend- 
ant was  the  second  agent  who  was  sent  by  Mr. 
Edwards  from  Des  Moines,  to  deliver  the  goods 
to  the  purchasers  in  the  city  of  Stuart. 

The  city  would  have  no  authority  to  put  a 
construction  on  the  term  "  peddling,"  for  by 
so  doing,  they  might  extend  to  any  indefinite 


length  tbe  power  conferred  upon  them  by  the 
state. 

The  question  as  to  whether  or  not  the  de- 
fendant was  a  peddler  is,  therefore,  the  only 
question  Involved  in  tbis  case.  The  question 
has  been  settled  that  he  was  not,  in  two  Iowa 
cases. 

Spencer  v.  WJiiting,  68  Iowa,  678;  Davenport 
V.  Eiee,  75  Iowa,  74.  See  also  Com.  v.  Farnum, 
114  Mass.  267;  Maps  v.  Cincinnati,  1  Ohio  St 
272;  Emmons  v.  LeiHston,  8  L.  R.  A.  828, 13» 
111.  880;  Gerro  Qordo  v.  RawUngs,  185  III.  86. 

Messrs.  Sayles  Sb  Hinkaon,  for  appellees: 

In  Davenport  v.  Rio*,  75  Iowa,  74,  the  court 
says:  *'  We  suppose  that  if  an  itinerant  person 
should  deposit  his  goods  in  a  car  or  room,  and, 
from  that  place,  as  a  depository,  he  should 
take  his  wares  through  the  city,  irom  place  to 
place,  for  sale,  be  would  be  a  peddler.  Sup- 
pose that  W.  A.  Edwards,  himself,  with  hia 
goods  stored  in  Des  Moines,  should,  with  an 
assortment  of  samples,  come  to  Stuart  and  can- 
vass the  city  from  house  to  house,  exhibiting 
his  samples  and  getting  bis  customers  to  say 
that  they  would  take  certain  goods,  like  this  or 
that,  to  be  delivered  later,  and  have  shipped, 
consigned  to  himself,  at  Stuart,  the  goods  of 
the  kind  and  character  so  agreed  upon,  should 
open  the  package,  take  out  part  of  the  goods, 
and  again  go  about  from  house  to  house  and 
deliver  these  goods,  and  receive  pay  therefor; 
would  your  honor  say  that  such  a  transaction 
was  not  peddling  ?  Will  the  appellant  claim 
that  W.  A.  Edwards  may  do,  legally,  by  an 
agent  or  agents,  what  he  could  not  do  himself; 
or  that  the  defendant  can  do  an  act  in  viola- 
tion of  a  city  ordinance,  and  escape  punishment 
therefor,  by  claiming  to  have  been  acting  for 
another. 


KoTB.— Peddlers  have  been  the  subject  of  much 
statutory  and  municipal  regrulation  in  recent  years 
and  the  question.  Who  is  a  peddler?  has  been  of 
oonsiderable  importance. 

As  to  tbis  question,  see  Com,  v.  Gardopr,  7  L.  R. 
A.  666.  and  nottn  133  Pa.  284;  Wrougrht  Iron  Range 
Co.  V.  Johnson,  8  L.  R.  A.  273,  8  Inters.  Com.  Rep. 

20  L.  R.  A. 


146, 84  Ga.  761;  lie  Wilson,  19  L.  R,  A.  6S4,  19  Wash. 
L.  Rep.  837;  Titusville  v.  Brennan,  14  L.  R.  A.  lOa  ft 
Inters.  Com.  Rep.  786, 148  Pa.  6CI;  Be  Houston,  U  la. 
R.  A.  719, 47  Fed.  Rep.  588. 

For  relation  of  peddlers  to  interstate  oommeroe^ 
see  Re  Spain,  14  L.  R.  A.  97,  and  note*  47  Fed.  Be|^ 
208. 


S(>('  also  21  L.  H.  A.  T:^:  4S  I..  11.  A.   99. 
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Ciytii,  T.  Gardner,  7  L.  R  A.  666,  183  Pa. 
884. 

Tbe  solicitation  of  orders  for  goods,  by 
sample,  to  be  delivered  at  some  future  time, 
may  not,  of  itself,  under  all  circumstaDces, 
constitute  tbe  aci  of  peddling;  but,  under  tbe 
circumstances  detailed  in  tbis  case,  tbere  was 
no  real  sale  of  tbe  ffoods,  until  Cunniogbam 
made  it  sucb,  by  a  delivery  of  tbe  goods,  and 
thereupon  tbe  sale  became  complete,  and  tbe 
cbarge  of  peddling  fully  made  out ;  and  such 
claim  is  not  a  conflict  witb,  but  ratber  sus- 
tained by,  Spencer  v.  Whiting,  68  Iowa,  678, 
and  Davenport  v.  Rice,  supra. 

It  was  tbe  dutv  of  tbe  defendant,  Gunninff- 
bam,  and  not  his  principal,  to  procure  a  H- 
oense. 

Wr&ughi  Iron  Range  Co,  ▼.  Johneon,  8  L.  R 
A.  278,  8  Inters.  ConL  Bep.  146,  84  Ga.  754. 

Robinson*  Oh,  J.,  delivered  the  opinion  of 
the  court: 

Tbe  conviction  of  defendant  was  had  under 
an  ordinance  of  plaintiff  which  contains  pro- 
visions as  follows :  "  Be  It  ordained  by  the 
council  of  the  city  of  Stuart :  Section  1.  That 
any  person  who  shall  sell,  or  offer  for  sale,  any 
goods,  wares,  merchandise,  or  other  articles  of 
value,  for  sale,  barter,  or  exchange,  at  any 
place  in,  upon,  along,  or  through  tbe  streets, 
alleys,  or  other  public  places,  or  in  wagons  or 
other  vehicles,  or  at  private  or  public  bouses, 
shall  be  deemed  a  peddler.  Sec.  2.  It  shall 
not  be  lawful  for  any  peddler  to  exercise  his 
calling  within  tbis  town  or  city  without  a  li- 
cense." Other  sections  provide  for  the  grant- 
ing of  licenses,  and  for  tbe  punishment  of  a 
Tiolation  of  the  ordinance.  Tbis  prosecution 
was  instituted  in  the  court  of  the  mayor  of  tbe 
city  of  Stuart.  The  defendant  was  found 
guilty,  and  adjudged  to  pay  a  fine,  by  that 
court,  and  appealed  tolthe  district  court  of 
Qutbrie  county,  in  which  he  was  again  con- 
victed. An  agreed  statement  of  facts  shows 
the  following:  On  or  about  tbe  first  day  of 
July,  It^l.  K  £.  Taylor  went  to  Stuart,  and 
canvassed  tbe  town,  from  house  to  bouse,  tak- 
ing orders  for  merchandise  thereafter  to  be  de- 
livered. The  orders  were  verbal,  but  memo- 
randa thereof  were  kept  by  Taylor.  He  acted 
In  the  transaction  as  agent  of  W.  A.  Edwards, 
who  was  the  proprietor  of  a  store  in  Des 
Hoines.  On  tbe  4tb  day  of  August,  1891,  the 
merchandise  ordered  was  shipped  to  Stuart, 
consigned  to  defendant,  who  w^t  tbere, 
opened  the  packages  in  which  the  merchandise 
was  shipped,  and,  with  some  of  it  in  his  posses- 
aion,  but  without  a  peddler's  license,  started  to 
deliver  to  the  purchasers,  as  the  agent  of  Ed- 
wards. While  so  engaged  be  was  arrested  for 
a  violation  of  tbe  ordinance  specified.  Tbe 
merctiandise  consisted  of  spoons,  albums,  rugs. 
etc.  No  money  was  paid  when  the  orders 
were  given,  and  neither  Taylor  nor  Edwards 
bad  a  peddler's  license.  The  question  to  be  de- 
termined Is  whether,  under  the  facts  stated, 
defendant  was  a  peddler  exercising  his  calling, 
within  the  meaning  of  the  ordinance,  and  tbe 
statute  of  Iowa,  under  which  it  was  adopted. 

Incorporated  cities  and  towns  have  power 
"...    to  reffulate  and  license    .    .    . 
peddlers."  Code,  S  463.  In  Bbeneer  ▼.  Whiting, 
68  Iowa,  678,  it  was  said  that  the  taking  of 
orders  for  goods  to  be  manufactured  was  not 

90  L.  B.  A. 


peddling.  In  Davenport  v.Riee,  75  Iowa,  74,  it 
was  held  that  soliciting  orders  for  future  deliv- 
ery of  goods  was  not  peddling,  where  tbe  gooda 
to  be  delivered  were  kept  in  stock  in  the  city  in 
which  tbe  delivery  was  to  be  made.     But  tbe 
character  of  the  transaction  did  not  depend 
upon  the  place  where  the  goods  sold  were 
kept.    It  is  not  within  the  power  of  a  city  or 
town  to  discriminate  in  favor  of  its  resident, 
and  against  its  nonresident  merchants.    Pacific 
Junction  V.  Dyer,  64  Iowa,  88.      Whether  a 
person  is  a  peddler  depends  upon  his  method 
of  doing  business.    In  Gom,  v.  Ober,  12  Cush. 
405,  it  WAS  said:    "Tbe  leading,  primary  idea 
of  a  hawker  and  peddler  is  that  of  an  itinerant 
or  traveling  trader,  who  carries  goods  about  in 
order  to  sell  them,  and  who  actually  sells  them 
to  purchasers,  in  contradistinction  to  a  trader 
who  has  goods  for  sale,  and  sells  them.  In  a 
fixed  place  of  business."   A  i)eddler  may  carry 
on  his  business  by  traveling  from  town  to 
town,  or  by  going  from  place  to  place  in  a  single 
town.    It  was  said  in  Chicago  v.  Bartee,  100 
Bl.  61,  that  the  term  "  peddler,"  used  In  its 
general  and  unrestricted  sense,  "fully  embraces 
persons  engaged  in  going  through  the  cit^, 
from  house  to  house,  and  selling  milk   m 
small  quantities  to  different  persons."     We 
are  of  the  opinion  that  the  defendant  was  not 
a  peddler,  within  the  meaning  of  tbe  ordinance 
in  question  or  the  authorities  cited.    The  ordi- 
nance forbids  a  person  from  selling,  or  offering 
for  sale,  barter,  or  exchange,  goods  and  other 
property  specified,  without  a  license.    Tbe  de- 
fendant did  not,  however,  sell,  nor  offer  for 
sale,  nor  propose  to  offer  for  sale,  property  of 
any  description.   The  sale  bad  been  made  prev- 
iously by  another,  and  his  purpose  was  to  de- 
liver the  property  which  had  been  so  sold. 
Whether  be  was  to  collect  tbe  money  to  be 
paid  by  the  purchasers  is  not  shown,  but,  con- 
ceding that  he  was  to  do  so.  that  fact  u  not 
material  in  this  case,  for  the  reason  that  it 
would  not  change  the  character  of  tbe  transac- 
tion so  far  as  defendant  participated  in  it.    He 
proposed  to  visit  citizens  of  the  town  of  Stuart 
for  the  purpose  of  delivering  articles  they  bad 
ordered,  and  to  that  extent  bis  visits  may  be 
presumed  to  have  been  invited  by  them.  He  did 
not  carry  about  from  house  to  house,  nor  from 
place  to  place,  merchandise  for  sale,  seeking 
purchasers,  fixing  prices  and  terms,  endeavor- 
ing thus  to  make  contracts  of  sale,  but  bis  pur- 
pose was  merely  to  perform  those  previously 
made.    See  Com,  v.  Ober,  supra.  The  author- 
ities are  not  agreed  as  to  what  constitutes  a 
peddler,  some  holding  that  a  person  who  trav- 
els from  place  to  place,  or  house  to  bouse,  sell- 
ing goods  for  future  delivery,  by  sample,  is 
one:  but  the  case  of  Davenport  v.  Rice,  supra, 
in  effect,  holds  that  he  is  not.      Our  attention 
has  not  been  called  to  any  authority  which 
holds  that  a  person  who  delivers  goods  prev- 
iously sold  by  another,  is  a  "  peddler,"  within 
the  ordinary  use  of  that  term.    The  ordinance 
under  which  defendant  was  convicted  prohibits 
unlicensed  persons  from  selling,  or  offering 
for  sale,  or  barter  or  exchange,  goods  or  other 
articles  of  value,  on  its  streets,  or  at  public  and 
private  houses.      The  defendant  did  nothing 
which  was  prohibited  by  the  ordinance,  and 
should  have  been  acquitted. 

The  judgment  of  the  District  Court  is  re- 
versed. 
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Not. 


CONNECTICUT  8UPREMB   COURT  OF  ERRORS. 


Cephas  C.  DILLS 

John  F.  DOEBLER,  Appt. 
(Se  Oonn.  888.) 

!•  An  inJnneUoii  to  prevent  m  person 
from  reanming^  the  practice  of  den- 
tistry in  a  oertaio  oity  witboat  the  payment  of 
a  sum  fixed  upon  by  a  concraot  between  him  and 

I  a  former  aflaodate,  which  expreedy  gave  him  the 
right  to  engage  In  busineaa  there  upon  the  pay- 
ment of  the  said  sum,  will  not  be  granted. 

8.  The  inflolvency  of  the  defiandant 
will  not  be  f^round  for  an  ii^naction 
ag^ainst  breach  of  a  contract,  whioh 
would  not  otherwise  give  a  right  to  that  remedy. 

(November  2L»  IBOSL) 

APPEAL  by  defeodant  from  a  decree  of  the 
City  Court  of  Hartford  eDjoiniDg  bim 
from  practiciDg  dentistry  within  fifteen  miles 
of  the  city  of  Hartford.    Ji^vened. 

The  facts  are  stated  in  the  opipion. 

Messrs.  George  O.  Sill,  Hn^h  O'FIa- 
herty  and  Henry  Middleber^er.  for  ap- 
pellant: 

Plaintiff  has  no  standing  in  a  court  of 
equity. 

He  is  seeking,  by  the  extraordinary  remedy 
of  injunction  to  enforce  a  paet  that  is  wholly 
unfair,  unjust,  unreasonable,  unconscionable, 
and  without  one  particle  of  justice  in  its  com- 
position. 

Injunctions  are  not  issued  as  a  matter  of 
right. 

The  granting  of  them  rests  in  the  sound  dis- 
cretion of  the  court. 

Enfldd  ToU  Bridge  Co.  y.  Conneeiicut  Biver 
Co.  7  Conn.  50;  Binev,  Stephens,  d»  Conn.  505, 
88  Am.  Dec.  217. 

And  a  court  of  equity  will  refuse  to  inter- 
fere where  there  is  injustice  or  even  hardship 
in  the  case. 

1  Pom.  Eg.  Jur.  §§  881-438;  Palmer  v.  Mead, 
7  Conn.  154;  Seymour  v.  Ddancey,  6  Johns. 
Ch.  222,  2  L.  cd.  106;  Marquis  of  Normandy 
V.  Berkley,  cited  in  5  Vin.  Abr.  589;  Osgood  v. 
Franklin,  2  Johna  Ch.  1. 1  L.  ed.  275,  7  Am. 
Dec.  518;  8  Pom.  Eq.  Jur.  §  1341,  p.  571. 

Plaintiff  has  no  standing  in  court  if  he  has 
an  adequate  remedy  at  law. 

Whittlesey  v.  Uartford,  P.  db  F.  B.  Go.  23 
Conn.  483;  8  Pom.  Eq.  Jur.  §i5  132,  188,  216- 
218,  222,  424;  Fiich  v.  Broomfield,  1  Eloot.  467; 
Bird  V.  Holabard,  2  Root,  35;  New  London 
Bank  v.  Lee,  11  Conn.  121,  27  Am.  Dec.  713; 
Hartfm'd  v.  Chipman,  21  Conn.  498;  Swift  v. 
J^rrabee,  31  Conn.  287;  Hine  v.  Stephens,  83 
Conn.  505,  89  Am.  Dec.  2l7;  Cone  v.  Ektst 
Baddam  Bank,  39  Conn.  87;  Bigelow  v.  Bart- 
ford  Bridge  Co,  14  Conn.  580, 86  Am.  Dec.  502; 
Batoley  v.  Beardsley,  47  Conn.  573;  White  ▼. 
Stamford,  87  Conn.  586;  Kenney  y.  Consumers 


NOTB.— €ee  also,  on  tbe  question  of  contracts  not 
to  engrafre  in  buainesB.  Herreehoff  v.  Boutineau,  8 
L.  R.  A.  460,  and  noU,  17  R.  1. 8:  also  Drown  v.  For- 
rest, 14  L.  B.  A.  SO,  68  Yt  567. 
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Qas  Co.  142  Mass.  417;  Washburn  ▼.  MiOer, 
117  Mass.  876;  Ooldfrank  y.  Young,  64  Tex. 
432;  Bay  City  Bridge  Co.  v.  Van  EtUn,  86 
Mich.  210;  Olmsted's  App.  86  Pa.  284;  Taies 
▼.  Batatia,  79  111.  600;  FinUy  y.  Thayer, 
42  LI.  850;  iMughlin  y.  Lamasao,  6  Uid. 
223;  Camp  y.  Matheson,  80  Ga.  170;  At- 
nold  y.  Klepwr,  24  Mo.  273;  Winipisiogee  Lake 
County  V.  Worster,  29  N.  H.  433;  Warns  y. 
MorrU  Canal  df  Bkg,  Co,  6  N.  J.  Eq.  410;  Bal- 
com  y.  Julien,  22  How.  Pr.  849;  Sogers  y.  Mich- 
igan S,  dN.  LB.  Co.  28  Barb.  589;  Stevenson 
y.  FayerweaXher,  21  How.  Pr.  449;  McCoy  y. 
Bank  of  United  States,  5  Ohio,  549;  WilkinsY, 
Bogus,  56  N.  C.  479;  Nicholson  y.  Hancock,  4 
Hen.  &  M.  491;  Borland  y.  Thornton,  12  CaL 
440;  HulscY,  Wright,  Wright  (Ohio)  61;  Knighi 
y.  Ashland,  61  Wis.  246;  Denison  Ptmar  Mfg. 
Co.  y.  Bobinson  Mfg,  Co,  74  Me.  116;  GaUeston, 
H,  dS,  A.  a.  Co,  y.  Hume,  59  Tex.  47;  M,  A 
L,  B.  B.  Co.  y.  Woodruff,  26  Ark.  649;  Huff 
y.  Bif^,  68  Ga.  10;  Caf>edo  y.  BtUings,  16 
Fla.  261;  Toungbiood  y.  Toungblood,  54  Ala. 
486. 

A  sum  of  money  Is  sometimes  named  in  an 
instrument  as  payable  upon  the  breach  of  a 
coyenant.  In  such  cases  the  court  has  to  de- 
termine whether  the  contract  will  be  satisfied 
by  the  payment  of  the  sum  named  in  the  in- 
strument, or  whether  it  will  not;  whether,  in 
other  words,  the  sum  named  was  inserted  by 
the  way  of  penalty  to  secure  tbe  performance 
of  the  agreement,  or  whether  it  was  the  inten- 
tion of  the  parties  that  the  act  might  be  done 
on  the  payment  of  tbe  sum  named  as  an  equiy- 
alenu  If  the  covenant  is  an  absolute  one,  and 
the  sum  named  as  payable  upon  breach  has 
been  inserted  by  way  of  penalty  to  secure  per- 
formance of  the  coyenant,  the  payment  of  the 
penalty  does  not  oust  the  court  oi  Jurisdiction 
to  prevent  the  doing  of  the  act  stipulated  not 
to  be  done. 

Kerr,  In  J.  455, 456. 

Tbe  mere  use  of  the  term  "penalty**  or 
"liquidated  damages"  in  a  coyenant  is  not 
conclusiye  as  to  the  meaning  of  the  instrument 
and  does  not  determine  the  intention  of  the 
parties. 

Hardy  y.  Martin,  1  Cos,  Ch.  96:  French  y. 
Macale,  2  Dru.  &  W.  276;  Sainter  y,  Fergur 
son,  1  Macn.  &  G.  289;  Oerrard  y,  O^BeiUy,  8 
Dm.  &  W.  414;  Banger  y.  Great  Western  B. 
Co,  5  H.  L.  Cas.  94;  Young  y.  OJiaikley,  16  L. 
T.  N.  S.  286;  Woodward  y.  Gyles,  2  Vem.  119; 
Bolfe  Y,  Peterson,  2  Bro.  P.  C.  486;  Street  v. 
Bigby,  6  Yes.  Jr.  818;  High.  InJ.  2d  ed.  §  1189, 
pp.  745,  746. 

Insolvency  alone  is  no  ground  for  the  inter- 
ference of  a  court  of  equity  in  such  matters. 

Heilman  y.  Union  Canal  Co,  37  Pa.  100. 

Messrs.  T.  E.  Steele  and  F.  H.  Parker, 
for  appellee: 

Valid  contracts  in  restraint  of  trade  may  al- 
ways be  enforced  in  equity.  The  courts  have 
granted  injunctions  to  enforce  such  contracts 
m  a  great  variety  of  cases. 

The  contract  m  this  case,  so  far  as  it  is  a  con- 
tract in  restraint  of  trade,  comes  within  these 
rules.  It  is  limited  in  respect  to  both  time  and 
place,  it  is  upon  good  consideration  and  sorely 


See  also  23  L.  R.  A.  639;  26  L.  R.  \.    114. 
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CO  one  can  claim  that  the  restriction  to  ten 
years  of  time  and  to  a  di&tance  of  fifteen  miles 
from  Hartford  is  unreasonable,  or  affords  more 
than  fair  protection  to  the  plaintiff,  or  inter- 
feres with  the  interests  of  the  public. 

Cock  y.  Johnson,  41  Conn.  175,  86  Am.  Rep. 
«4;  Oreffon  Stenm  Nav,  Co,  v.  Winsor,  87  U.  B. 
20  Wall.  64,  32  L.  ed.  815,  Kixd  notes;  Diamond 
Match  Co,  V.  Roeher,  106  N.  Y.  478,  60  Am. 
Rep.  464;  McOluTffs  App,  68  Pa.  61;  BouteUe 
T.  Smith,  116  Mass.  Ill;  Beat  y.  Chase,  81 
Mich.  490;  French  y.  Parker,  16  R.  I.  219;  10 
Am.  &  Eng.  Encyclop.  Law,  pp.  948,  948, 
notes  and  cases  cited;  Xerr,  InJ.  8d  ed.  *444- 
454. 

Will  this  court  interfere  with  contract  rights 
in  a  case  where  parties.in  good  faith  and  delib- 
«rate1y,  without  fraud 'or  mistake  or  misrepre- 
centation  haye  determined  them  for  them- 
selves? The  utmost  freedom  of  contract  is 
favored  by  the  law. 

Diamond  Match  Co.  y.  Roeber,  supra;  Print- 
ing db  N.  Beg,  Co,  y.  Sampson^  L.  R  19  Eq. 
462. 

This  contract  is  neither  unfair  nor  uncon- 
flcionable. 

We  deny  that  the  damages  are  liqaidated, 
and  submit  that  even  if  they  are  liquidated,  it 
does  not  deprive  the  plaintiff  of  the  right  to 
equitable  relief. 

Long  y.  Bowring,  88  Beay.  685;  Phanix  Ins. 
Co.  y.  Continental  lns,Co.  87  N.  T.  406. 

From  the  contract  itselt  and  from  the  cir* 
<;um8tances  attending  the  making  thereof,  as 
found  by  the  court  ft  is  the  primary  intent  of 
the  parlies  that  defendant  abide  by  the  terms 
of  the  covenant  not  to  practice,  and  hence  the 
injunction  was  properly  granted. 

Hovtard  y.  Ropfams,  2  Atk.  871 ;  French  y. 
Macale,  2  Dm.  &  W.  269:  Long  v.  Bowring,  88 
Beay.  685;  Dootey  y.  Watson,  1  Gray,  414 ; 
Phamix  Ins,  Co.  v.  Continental  Ins.  Co.  87  N. 
T.  400:  Diamond  Match  Co,  y.  Boeber,  106  N. 
y.  473,  60  Am.  Rep.  464;  Ropes  y.  Upton,  125 
Mass.  268. 

The  payment  of  the  money  and  the  execu- 
tion and  delivery  of  the  bond  are  conditions 
precedent  to  the  release  and  discharge  of  the 
defendant,  and  until  the  condition  is  complied 
with  he  remains  under  the  ban  of  the  cove- 
nant not  to  practice,  and  equity  will  enforce 
that  coyenant  by  injunction.  The  finding  is 
that  defendant  has  neither  paid  the  money  nor 
fiyen  the  bond.  Indeed  it  is  found  that  he 
has  expressly  refused  to  pay  the  money. 
Hence  be  is  not  discharged  from  the  covenant 
not  to  practice  and  the  injunction  was  prop- 
erly granted. 

fomlinson  y.  Collins,  20  Conn.  875;  Wheeler 
T.  Walker,  2  Conn.  196,  7  Am.  Dec.  264;  Tom- 
linson  y.  Roberts,  25  Conn.  484.  68  Am.  Dec. 
867;  Bean  y.  Atwater,  4  Conn.  8. 10  Am.  Dec. 
91;  Segmour  y.  Bennet,  14  Mass.  266;  Oreen  v. 
Beynolda,  2  Johns.  207. 

Andrews*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  and  defendant,  in  June,  1890, 
entered  into  a  contract  for  the  lease  of  certain 
rooms  in  the  city  of  Hartford,  and  the  prac- 
ticing of  dentistry  therein,  the  eighth  para- 
grnpb  of  which  contained  these  clauses:  *  'And 
the  said  Doebler,  in  consideration  of  the  prem- 
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ises,  does  further  coyenant  and  agree  to  and 
with  the  said  Dills,  &bat  he.  the  said  Doebler, 
will  not,  at  any  time  wilhin  ten  years  after  the 
termination  of  this  contract,  engage  in  or  carry 
on,  directly  or  indirectly,  within  the  limits  of 
fifteen  miles  of  said  Hartford,  the  business  or 
profession  of  a  dentist  or  any  branch  of  the  same, 
either  as  principal,  em  ploy 6,  agent,  or  partner, 
or  in  any  manner  or  form,  or  in  any  capacity 
whatever:  provided,  and  it  is  hereby  understood 
and  agreed  by  and  between  the  parties  hereto, 
that  in  theevent  of  the  said  Dills'  failure  to  retain 
said  rooms  for  said  practice  by  reason  of  the 
said  Dills-Hinckley  lease,  then  and  in  that 
eyent  this  section  of  the  contract  becomes  void 
by  said  Doebler  paying  to  said  Dills  ^ve  hun- 
dred dollars,  and  giying  bond  in  like  sum  that 
he,  the  said  Doebler,  will  not  use  the  term 
'Associate  Dentists'  in  connection  with  an- 
nouncing or  advertising  a  future  dentistry  in 
said  Hartford.  .  .  .  And  it  is  further  mutu- 
ally understood  and  agreed  by  and  between 
the  parties  hereto  that  the  said  Doebler  may  be 
at  liberty  to  practice  dentistry  in  said  Hart- 
ford at  any  time  after  the  termination  of  this 
contract  by  the  paying  to  said  Dills  of  one 
thousand  aollars,  and  ^viog  such  a  bond  as  is 
hereinbefore  alluded  to  in  reference  to  the 
term  'Associate  Dentists.'"  The  contract  was 
lawfully  terminated  on  the  19tb  day  of  April, 
1892.  Since  that  time  the  defendant  has 
opened  a  dentist's  ofBce  in  the  city  of  Hart- 
foid.  and  has  been  engaged  in  the  business  of 
dentistry  there  on  his  own  accouut.  He  has 
not  paid  the  $1,000  nor  any  part  of  it  to  the 
plaintiff,  and  has  refused  so  to  do,  nor  has  he 
given  the  bond  mentioned  in  the  contract.  It 
did  not  appear  that  he  had  used  or  attempted 
to  use  the  term  "Associate  Dentists"  in  con- 
nection with  announcing  or  advertising  such 
business,  or  that  he  threatened  to  do  so.  The 
plaintiff  complained  to  the  city  court  in  Hart- 
ford, praying  that  the  defendant  be  enjoined, 
and  that  court  granted  an  injunction  against 
him,  bis  servants  and  agents,  comraandinflr 
him  and  them  that  they  should  not  be  engaged 
in  or  carry  on  directly  or  indirectly,  within  the 
limits  of  fifteen  miles  of  the  city,  the  business 
or  profession  of  a  dentist  for  the  period  of  ten 
years  from  the  18th  day  of  April,  1892. 

The  defendant  has  appealed  to  this  court, 
and  assies  two  reasons  of  appeal.  The  first 
is.  in  general  terms,  that  the  contract  is  inequi- 
table, unreasonable  and  unfair;  the  second, 
that  "the  plaintiff  had  adequate  remedy  at 
law  in  the  premises,  as  said  contract  specified 
and  fixed  upon  a  sum  certain  as  liquidated 
damages  to  be  recoverable  by  the  plaintiff  from 
the  defendant  for  the  very  act  complained  of 
by  the  plaintiff  in  this  case."  We  consider 
only  the  latter  reason.  The  universal  test  of 
the  jiuisdiction  of  a  court  of  equity  to  restrain 
the  breach  of  a  contract  is  the  inadequacy  of 
the  legal  remedy  of  damages.  An  injunction 
to  prevent  the  breach  of  a  contract  is  a  nega- 
tive specific  enforcement  of  that  contract;  and 
the  jurisdiction  of  e(juity  to  grant  such  an 
injunction  is  substantially  coincident  with  its 
iurisdiction  to  compel  a  specific  performance 
by  an  aflSrmative  decree.  In  either  case  a 
court  of  equity  cannot  exercise  jurisdiction 
unless  the  injury  apprehended  from  a  violation 
of  the  contract  is  of  such  a  nature  as  not  to  be 
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susceptible  of  adequate  damages  at  law.  Pom. 
£q.  Jur.  §  1341;  Hieh,  Inj.  §  695;  Morris 
Canal  A  Bkg,  Co,  v.  Society  for  Egtablishing 
Uieful  ManufaciureB,  5  N.  J.  £q.  208;  AkrUl 
Y.  Selden,  1  Barb.  816. 

When  tbe  parties  to  an  agreement  have  put 
into  it  a  provision  for  tbe  payment,  in  case  of 
a  breacb,  of  a  certain  sum  of  money,  wbicb  is 
truly  liquidated  damages,  and  not  a  pcDalty. — 
in  other  wordR,  when  a  contract  stipulates  for 
one  of  two  things  in  tbe  alternative,  or  on  the 
one  side  the  doing  or  the  not  doing  of  certain 
acts,  and  on  the  other  the  payment  of  a  certain 
sum  in  money  in  lieu  thereof. — equity  will  not 
interfere,  but  will  leave  tbe  party  to  bis  rem- 
edy of  damages  at  law.  8hieU  y.  McNitt^  9 
Paige,  101, 4L.  ed.  624:  Skinner  v.  Dayton,  2 
Johns.  Ch.  526,  585,  1  L.  ed.  475,  479;  Pom. 
Bo.  Jur.  §  447. 

The  case  turns  on  the  construction  to  be 
given  to  the  contract.  If  the  defendant  bas 
agreed  not  to  engage  in  the  business  of  den- 
tistry in  Hartford  for  tbe  term  of  ten  years, 
under  a  penal tjr  of  $1,000  for  a  breach,  equity 
will  restrain  him;  for  a  penalty  is  merely  a 
security  for  tbe  performance  of  the  contract, 
and  is  not  the  price  for  doing  what  a  man  has 
expressly  agreed  not  to  do.  But  if,  on  the 
other  band,  the  true  interpretation  of  the  agree- 
ment is  that  tbe  $1,000  was  intended  to  be 
liquidated  damages,  then  the  court  should  not 
Interfere  by  injunction,  because  the  plaintiff 
has  his  complete  remedy  at  law,  and  this 
mainly  on  the  ground  of  the  nature  of  the  con- 
tract. In  determining  the  question  whether  in 
a  given  case  tbe  sum  named  is  a  penalty 
or  liquidated  damages,  courts  give  but  little 
weight  to  the  mere  form  of  words,  but  gather 
tbe  mtent  from  tbe  general  scope  and  purport 
of  the  contract;  and,  as  it  is  difficult  to  esti- 
mate damages  from  tbe  breach  of  a  contract 
tbe  subject-matter  of  which  is  the  carrying  on 
of  a  business,  the  current  of  authorities  is  to 
treat  the  sum  named  as  liquidated  damages 
rather  than  as  a  penalty.  Mopet  v.  Upton,  126 
Mass.  258. 

An  examination  of  the  agreement  between 
these  parties  makes  it  evident  that  they  were 
contracting  upon  tbe  theory  that  tbe  defendant 
was  to  resume  the  practice  of  dentistry  in  Hart- 
ford upon  his  own  accord  when  tbe  contract 
should  be  terminated.  He  was  of  course  to 
pay  for  the  right  so  to  resume.  The  section 
quoted  in  its  earlier  part  spoke  of  a  termina- 


tion of  tbe  contract  by  reason  of  tbe  failure  of 
tbe  plaintiff's  title  to  tbe  rooms.  In  suclk 
event  it  is  entirely  certain  that  tbe  defendant 
would  have  the  right  to  engage  in  dentistry 
upon  paying  $400,  for  it  is  provided  that  tb» 
section  was  then  to  become  void.  The  latter 
part  of  the  section  speaks  of  the  termination  of 
the  contract  from  any  other  cause.  Then  t he- 
defendant  is  required  to  pay  $1,000  in  order 
"  to  be  at  liberty  to  practice  dentistry  in  said 
Hartford."  In  the  one  case  the  defenclant  was- 
to  pay  $400.  in  the  other  $1,000.  But  in  re- 
spect to  his  liberty  to  resume  business  on  hia- 
own  account  there  is  n6  distinction.  In  either 
case  tbe  contract  stipulates  for  damages,  anc^ 
not  for  the  removal  of  competition.  The  con- 
tract presents  an  alternative.  It  virtually  say» 
to  tbe  defendant:  "  If  you  enter  into  tbe  busi^ 
ness  of  dentistry  in  Hartford  after  tbe  terminar- 
tion  of  this  agreement,  you  must  pay  to  tbe 
plaintiff  the  damages  named."  The  language- 
used  indicates  this  thought,  and  there  is  noth- 
ing in  the  relation  of  the  parties,  nor  in  ihe 
business  of  dentistry,  nor  in  the  surrounding- 
circumstances,  to  mdicate  otherwise.  Pre- 
sumably there  are  many  dentists  in  the  city  of 
Hartford.  Lessening  their  number  by  one 
could  not  benefit  tbe  plaintiff  in  any  percep- 
tible degree.  Nor  would  the  defendant,  by 
practicing  there,  be  likely  to  iniure  the  plain- 
tiff at  all  seriously.  Tbe  plaintiff,  having  con- 
tracted to  take  damages,  must  seek  bis  remedy 
in  a  court  of  law.  The  brief  of  the  plaintiff's 
counsel  suggests  that  the  defendant  is  insolvent, 
and  that  the  plaintiff  could  not  collect  tbe 
damages  if  he  should  obtain  a  judgment  there- 
for. There  is  no  finding  to  that  effect;  and  if 
it  were  so,  that  fact  could  not  give  to  a  court^ 
of  equity  the  right  to  issue  an  injunction.  It. 
is  the  contract  itself  which  gives  to  or  takes 
away  from  tbe  court  its  jurisdiction,  not  the 
wealth  or  poverty  of  tbe  partv  defendant. 
I^esde  V.  Reese,  19  Abb.  Pr.  240,  29  How.  Pr. 
882. 

As  tbe  defendant  bas  not  attempted  to  use 
the  term  ** Associate  Dentists,"  there  is  no 
occasion  to  consider  that  feature  of  bis  con- 
tract. 

The  Judgment  of  Ihe  City  Court  is  erroneous^ 
and  it  is  reversed. 

Carpenter.  Torranoe  and  Fenn,  JJ., 
concurred;  Seymoar,  /.,  concurred  in  the 
result,  but  died  before  the  opinion  was  written. 
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8T.  LOUTS,  IRON  MOUNTAIN  &  SOUTH- 
ERN R.  CO.,  Appt., 

B.  B.  PETTY. 

(67  Ark. — .) 

1.   A  conrt  will  take  Judicial  notioe  of 

tbe  location  of  a  certain  county  in  the  state. 

8.   A  railroad  company  cannot  exercise 


Nora.— Power  to  condemn  right  of  way  for  raiUroad 
gUlingit  to  private  eetablishmenta, 

A  railroad  company  takioff  private  property  for 
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the  riff bt  of  eminent  domain  to  establtsb 
a  Bide  track  merely  for  the  purpose  of  a  private 
sblppinff  station  for  an  individual  shipper. 

8.  If  side  tracks  are  necessary  to  Ikcil- 
itate  and  hasten  the  business  offered  at  a 
oertain  point  to  a  railroad  company,  the  fact  that 
ihey  will  constitute  an  especial  advantaire  to  a 
particular  shipper  will  not  defeat  the  ri^ht  of 
eminent  domain  to  procure  the  rlaht  of  way. 

4*  The  discretion  of  a  railroad  coflift> 
pany  as  to  the  location  of  side  tracks 


the  oonstruotion  of  Its  road  must  shows  leffislativa 
warrant  and  that  tbe  taking  is  for  a  pubUo  use.  Bs 
Niagara  Ealls  &  Whirlpool  B.  Go.  108  N.  T.  874. 
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which  are  neoeflsary  for  Its  busineas  will  not  be 
oveiTuled  by  the  courts  unless  there  Is  a  very 
clear  abuse  of  it. 

5.  The  power  of  eminent  domain  to  ob- 
tain land  for  side  tracks  of  a  railroad  company  is 
not  exhausted  by  one  exercise  thereof. 

(Maioh  U,  1808.)    . 

APPEAL  by  defendant  from  a  decree  of  the 
drcutt  Court  for  Sebastian  County  in 
favor  of  plaintiff  in  an  action  brought  to  enjoin 
a  proceeding  instituted  by  defendant  to  con- 
demn a  right  of  way  alleged  to  be  necessary 
for  side  tracks.    Rneraed, 

In  the  petition,  which  there  was  some  evi- 
dence to  support,  it  was  stated  that  defendant 
Boueht  to  condemn  additional  right  of  waj 
oyer  plaintiff's  land  adjacent  to  that  which  it 
had  already  condemned  and  over  which  it  had 
constructed  its  road.  That  the  additional 
right  of  way  was  not  needed,  nor  was  it  for 
the  use  and  benefit  of  defendant;  but  it  was 
for  the  use  and  benefit  of  the  Western  Coal  & 
Mining  Company.  That  immediately  after 
the  order  was  issued  authorizing  the  railway 
company  to  enter  upon  and  occupy  the  right 
of  way.  the  mining  company  commenced  the 
erection  of  its  engine  and  boiler  house  and 
dumps  upon  the  land  so  sought  to  be  con- 
demned. That  (he  condemnation  proceeding 
was  for  the  purpose  of  enabling  the  minine 
company  to  handle  its  coal  at  that  point,  and 
was  not  for  the  railway  company,  nor  for  pub- 
lic use. 

Further  facts  appear  in  the  opinion. 


Mewrt.  Dodg^e  &  Johnson,  for  apx)el1ant: 

The  right  of  the  state  to  take  private  prop- 
erty for  public  use,  or  to  authorize  its  taking, 
without  the  consent  of  the  owner  upon  Just 
compensation  being  made  therefor,  exists  in 
her  sovereign  right  of  eminent  domain. 

Central  Branch  Union  Pae.  R.  Oo.  v.  Atchi- 
son, T.  A  8,  F,  B.  Oo,  28  Kan.  458.  5  Am.  & 
£n«:.  R.  R.  Caa.  896;  Wood,  Railway  Law, 
§638. 

The  state  may  exercise  the  power  of  emi- 
nent domain  directly  and  in  her  own  name,  or 
she  may  place  works  of  public  utility  in  the 
charge  of  private  corp<)rations  or  persons,  and 
authorize  them  to  institute  and  ciuiy  to  their 
consummation  proceedings  seeking  the  con- 
demnation of  property  for  the  use  of  such 
works 

Ark!  Const,  art.  12,  g  0,  art  2,  g  22. 

And  a  corporation  to  which  the  power  of 
eminent  domain  has  been.delegated  us  consid* 
ered  to  be  the  agent  of  the  state. 

Alexandria  d:  F,  R.  Go,  v.  Alexandria  dh  TT. 
R  Oo.  75  Va.  780,  40  Am.  Rep.  748. 

When  the  legislature  has  delegated  the  right 
of  eminent  domain  to  the  company  for  a  pub- 
lic use,  the  courts  cannot  review  the  expedi- 
ency of  its  action. 

Baltimore  dtO.R  Co,  v.  PittAurg,  W,  df  K. 
R,  Co.  17  W.  Va.  812. 

The  petition  need  only  show  prima  facie 
right  to  take  the  property,  which  cannot  be  as- 
sailed in  collateral  proceedings. 

Chicago  d  If,  W.  R,  Co.  v.  Chicago  <ft  E.  R, 
Co.  IVi  ni.  601;  Wardy,  Minnesota  &  N.  R.  Co, 
119  111.  287;  State  v.  Hudson  Tunnel  R.  Co,  88 


Where  it  Is  dear  that  such  a  road  is  built  for  pri- 
vate gain,  and  that  It  will  serve  no  useful  public 
end,  its  construction  and  operation  will  be  en. 
joined.  But  there  is  ffreat  uncertainty  as  to  what 
is  a  public,  and  what  a  private,  use. 

If  the  use  is  a  oontinuinff  one,  as  it  Is  in  all  cases 
where  property  fis  taken  for  the  purposes  of  a  pub- 
lic ferry,  railway,  or  the  like,  the  right  or  interest 
of  the  public  is  co-extensive  with  the  use  to  which 
It  ftB  annexed,  and  it  is  not  within  the  power  of 
those  exercising  the  franchise  to  deprive  the  people 
of  the  benefits  resulting  therefrom.  Persons  or 
corporations  condemning  property  for  such  pur- 
poses  assume  certain  obligations  and  duties  to  the 
public,  which  they  cannot  disregard  without  for- 
feiting their  franchises,  and  otherwise  rendering 
themselves  liable.  In  all  such  cases  the  character 
9f  the  business  proposed  to  be  done,  and  the  man- 
ner of  doing  it,  must  be  looked  to  in  determin- 
ing whether  the  use  wiU  be  a  public  or  a  private 
one.  Observations  of  Mr,  Juttice  Mulkey  In  Shell 
▼.  German  OoaI  Co.  118  HI.  487. 

The  cases  are  few  in  which  the  predse  point  of 
the  power  to  condemn  land  for  a  branch  r^way 
to  a*  manufacturing  or  other  private  establishment 
has  been  adjudicated. 

In  Chicago,  B.  &  N.  R.  Co.  v.  Porter,  48  Minn.  687, 
the  railway  company  wished  to  build  a  switch- 
track  to  a  manufacturing  establishment.  The  con- 
demnation was  resisted  on  the  ground  that  the 
tzack  was  intended  for  the  sole  accommodation  of 
the  business  of  that  establishment.  This  claim  was 
hardly  sustained  by  the  evidence.  The  court  held 
that  the  objection  was  not  well  founded  and  reit- 
erated the  proposition  that  the  character  of  the  use 
in  the  case  of  a  railroad  or  railroad  track,  does  not 
depend  on  the  amount  of  business  or  the  number 
of  persons  who  may  have  occasion  to  use  it,  but  on 
the  right  of  the  public  to  the  benefit  of  it.    If  all 
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thcf  people  have  a  right  to  use  it,  it  is  a  public  in- 
terest, though  the  number  who  require  its  use  may 
besmalL 

See,  as  sustaining  this  proposition,  DeCamp  y. 
Hibemia  Underground  EL  Co.  47  N.  J.  L.  4a 

Phillips  V.  Watson,  68  Iowa,  28,  was  a  suit  to  have 
condemnation  proceedings  declared  null  and  void 
by  which  the  defendant  secured  a  right  of  way  for 
the  purpose  of  building  a  spur  over  certain  lands 
from  a  line  of  railway  to  a  coal  mine.  It  was  con- 
tended that  the  act  under  which  these  proceed- 
ings were  had,  entitled,  **An  Act  Authorizing  the 
Establishment  of  Public  Ways  to  Lands  Having 
Stone  and  Mineral  thereon.**  was  unconstitutional. 
The  court  held  the  act  constitutional,  but  said  that 
the  road  in  question  m«i8tbe  used  in  such  away 
as  not  to  destroy  the  right  of  the  public  or  pre- 
vent its  enjoyment.  In  rendering  this  decision 
the  court  followed  Jones  v.  Mahaska  County  Cqal 
Co.  47  Iowa,  36. 

Where  the  construction  of  terminal  branches  and 
spur  tracks  of  a  railroad  to  points  upon  a  river 
front,  for  the  accommodation  of  business  and  ship- 
ping interests,  is  eraential  to  any  successful  opera- 
tion of  a  road,  they  must  be  held  to  be  for  public 
use  as  much  as  the  main  line.  Toledo,  8.  &  M.  U. 
Co.  v.  East  Saginaw  &  St.  C.  R.  Co.  72  Mich.  206. 

Courts  will  not  recognize  as  valid  a  contract 
made  by  a  railway  company  with  a  private  land- 
owner for  exclusive  rights  in  the  territory  through 
which  the  line  is  to  be  run.  Kettle  River  R.  Co.  v. 
Eastern  R.  Oo.  6  L.  R.  A.  Ill,  41  Minn.  461. 

In  Clarke  v.  Blackmar,  47  N.  Y.  150,  a  railway 
company  had  built  a  branch  track  across  a  street  in 
the  city  of  Buffalo  to  a  grain  elevator.  The  evi- 
dence showed  that  a  considerable  business  as  car- 
riers for  a  great  number  of  persons  was  carried  on 
over  this  road.  The  road  was  built  under  permis- 
sion of  the  common  council  to  which  power  had 
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Abkansas  Suprbick  Court. 


Hah.. 


N.  J.  L.  17;  Brown  y,  Calumet  River  R.  Co. 
125  111.  664;  Peoria  dRU.R.  Co.  v.  Peoria  d 
F.R,  Co.  105  111.  110;  Clarke  Y.  Chicago,  K.  4t 
N.KCo.^  Neb.  618,  88  Am.  &  Eng.  R  R 
Gas.  156. 

The  constitution  of  this  state  makes  all  rail- 
roads public  highways  and  all  railroad  com- 
Sanies  common  carriers.  This  the  appellant 
ecame  as  soon  as  its  incorporation  was  ac- 
complished. 

Mills,  £m.  Dom.  §  13. 

The  true  criieiion  by  which  to  judge  of  the 
character  of  the  use  is  whetber  the  public  may 
enjoy  it  by  right  or  only  by  permission,  and 
not  to  whom  the  tax  or  toll  for  support  is  paid. 

Id.  g  14.  See  also  1  Wood,  Railway  Law, 
g  226;  Denver  R,  Land  <fe  C.  Co.  v.  Union  Pae. 
R.  Co.  U  Fed.  Rep.  887;  Contra  Coeta  Coal 
Mines  R.  Co.  y.  Mom,  28  Cal.  824;  Z>$  Camp  y. 
Eibemia  Underground  R.  Co.  47  N.  J.  L.  44; 
QilmtrY.  Lime  Point,  18  Cal.  251;  San  Fran- 
eieeo,  A.  dt  8.  R.  Co.  y.  GaldweU,  81  Cal.  868; 
DalUe  Lumbering  Co.  y.  Urguhart,  16  Or.  67; 
Denver  dt  R.  O.  R.  Co.  y.  AUing,  09  U.  S.  468, 
25  L.  ed.  488:  McQuiUen  y.  Uatton,  42  Ohio 
St.  202;  TafbotY.  Hudeon,  16  Gray,  417. 

The  question  of  the  necessity  for  the  taking 
of  any  particular  tract  of  land  is,  and  should 
be,  a  legislatiye  question  and  not  a  judicial  one. 

A  railroad  company  is  entitled  to  determine 
for  itself  what  lands  may  be  necessary  for  its 
use;  and  unless  the  company  proposes  to  take 
an  amount  of  land  so  clearly  in  excess  of  what 
may  be  necessary,  or  so  remote  from  its  line  of 
road  that  it  could  not  be  of  any  use  to  the  road 
upon  the  face  of  the  case,  the  courts  will  nerer 
interfere. 


been  delegated  by  the  legislature  to  authorize  the 
laying  of  tracks  in  the  streets,  and  the  company 
could  not  be  restrained  from  operating  the  track. 

In  Illinois  by  f  17  of  the  General  Act  for  the  In- 
corporation of  Bailroad  Oompanles  of  March,  1872, 
amended  May  11, 1877,  the  power  to  condemn  prop- 
erty for  the  purposes  of  switches,  turnouts  and 
aidetraoks  is  conferred  in  express  terms. 

A  sidetrack  is  none  the  less  such  because  in  ad- 
dition to  the  purposes  of  a  sidetrack  proper  it  sub- 
serves some  other  private  individual  use.  South 
Chicago  R.  Go.  v.  Diz,  108  HI.  287, 17  Am.  &  Eng.  B. 
B.  Gas.  16a  In  this  case,  to  show  the  proposed  side- 
track to  be  an  independent  branch  road,  the  fact 
of  tbe  track  running  to  the  waterworks  of  the 
yillage,  and  being  used  for  carrying  coal  to  those 
works  was  relied  on.  But  in  addition  the  track  was 
one  which  was  necessary  for  the  convenient  opera- 
tion of  the  main  line  of  the  railroad  and  properly 
came  within  the  purview  of  a  sidetrack. 

Railway  tracks  laid  in  a  city  street  by  a  private 
corporation  whose  property  is  devoted  to  public 
use,  and  by  tbe  owner  of  a  public  warehouse,  to 
connect  with  the  track  of  a  railway  corporation, 
with  no  design  to  exclude  the  public  from  the 
cqualrlght  of  tbeuseof  them,  are  for  public  use 
and  a  grant  or  permission  to  build  tbe  same  is  valid. 
Scholfleld,  X,  in  the  course  of  tbe  opinion  said : 
**It  is  not  claimed  that  the  use  of  the  streets  can 
l>e  permanently  granted  for  private  purposes, 
and  we  recognize  as  unquestionable  law  that  the 
use  of  the  streets  whether  for  vehicles  drawn  by 
animals,  for  those  riding  upon  animals,  for  foot- 
men, or  for  the  passage  of  railway  cars,  must  be 
for  the  public,  and  that  no  corporation  or  indi- 
▼Idual  can  acquire  any  exclusive  right  to  their 
use  or  the  use  of  any  part  of  them  for  private  pur- 
poses, but  we  have  held  that  there  may  be  a  grant 


Wilkinson  v.  fTu^l,  B.  <ft  W.  R.  R.  dt  D.  Co. 
L.  R  20  Ch.  Diy.  828,  6  Am.  &  Eng.  R  R 
Cas.  504;  Stockton  dt  D.  R.  Co.  v.  Rrown,  9  H. 
L.  Cas.  246;  Smith  v.  Chicago  db  W.  1.  R.  Co. 
105  III.  518;  Deitrichs  v.  Lincoln  db  X.  W.  R. 
Co.  13  Neb.  881;  1  Wood.  Railway  Law.  p. 
646;  Reynolds  y.  Reynolds,  55  Ark.  869;  Chi- 
cago, R.  L  db  P.  R.  Co.  Y.  Lake,  71  111.  834; 
Chicago  db  W.  L  R.  Co.  v.  Dvnbar,  100  111.  112; 
Chicago  db  B.  L  R.  Co.  v.  WiUse,  116  111.  449. 

In  South  Chicago  R.  Co.  v.  Dix,  109  111.  244, 
17  Am.  &  Eng.  K.  R.  Cas.  160,  the  court  al- 
lowed the  statement  of  the  manager  as  to  the 
necessity  for  the  taking  of  a  particular  tract, 
to  be  conclusive  upon  that  point. 

See  also  Kemp  v.  South  Eastern  R.  Co.  L. 
R  7  Ch.  App.  864;  Lewis,  Em.  Dom.  |§  279; 
Forney  v.  Freemont^  E.  db  M.V.  R.  Co.2&  Am, 
&  Eng.  R  R  Cas.  162,  and  710^  to  same;  Nie- 
meyer  v.  Little  Rock  Junction  R.  Co.  48  Ark. 
121;  Cairo  db  F.  R.  Co.  v.  Turner,  81  Ark.  500, 
25  Am.  Rep.  564. 

A  court  of  equity  has  no  power  to  enjoin  a 
proceeding  to  cond>emn  land  unless  the  effort 
to  condemn  the  land  was  made  in  fraud  of  the 
rights  of  the  state. 

FordY.  Chicago  dbN.  W.  R.'Co.  14  Wis.  609, 
80  Am.  Dec.  791;  People  y.  Smith,  21  N.Y.  697; 
Re  Amsterdam  Water  Comrs.  96  N.  Y.  358; 
Indianapolis  Water  Works  Co.y.  Burkhart,  41 
Ind.  871. 

Equity  will  only  interfere  where  the  corpo- 
ration acts  in  bad  faith,  or  where  there  is  an 
abuse  of  Its  powers. 

Flower  v.  umdon,  B,  db  S.  C.  R.  Co.  2  Drew. 
&  8.  880;  Eversfleld  y.  Mid-Sussex  R.  Co.  Z 
DeG.  &  J.  286;  Webb  y.  Manchester  AL.R.C0. 


to  private  individuals  of  the  right  to  lay  tracks  in 
the  streets  connecting  with  public  railway  tracks 
previously  laid  and  extending  to  the  manufact- 
uring establishments  of  those  laying  the  tracks; 
but  in  such  cases,  the  tracks  so  laid  become,  in 
legal  contemplation,  to  all  Intents  and  effects, 
tracks  of  the  railway  with  which  they  are  con- 
nected and  open  to  the  public  use  and  subject  to 
tbe  public  control  in  aU  respects  as  other  railway 
tracks  open  to  public  use.** 

There  has  existed  in  Pennsylvania  since  189S  an 
act  giving  to  tbe  owner  of  mines,  or  other  valuable 
properties,  the  right  to  condenm  land  for  a  track  to 
a  railroad  or  navigable  stream  within  a  distance  of 
three  miles.  By  the  same  act  it  was  provided  that 
any  one  could  transport  freight  on  such  road  on 
the  payment  of  proper  compensation. 

In  Philadelphia,  W.  &  B.  R.  Co.  T.  Williams,  54  Pa. 
103,  the  authority  conferred  was  ^  locate  and  con- 
struct a  railroad  of  one  or  more  tracks,**  and  ^'to 
make,  construct,  and  erect  such  warehouses,  etc^ 
necessary  for  the  convenience  of  tbe  said  company 
for  the  use  of  said  railroad.**  Tbe  court  held 
that  **this  grant  of  power  unquestlouably  carries 
with  It  tbe  right  to  construct  turnouts,  sidings* 
stations  and  ensrine  houses,  and  all  works  and  ap- 
pendages usual  in  the  convenient  operation  of  a 
railroad.  A  railroad  without  switches,  sidtngSa 
turnouts,  and  buildings  for  fuel,  water,  engiues, 
stations,  etc.,  would  be  useless  in  a  great  measure. 
They  are  essential  to  the  operation  of  the  road,  and 
to  the  transportation  of  freight  and  passengeia 
with  security  and  dispatch.** 

Agnew.  Ch.  X,  in  Cleveland  ft  P.  R.  Co.  v.  8peer« 
66  Pa.  83&,  94  Am.  Dec.  84,  said:  **By  the  express 
words  of  this  charter  tbe  power  is  oonf erred  of 
making  as  many  sets  of  tracks  as  are  deemed  neces- 
sary.   But  if  this  power  were  not  expressed  it  if 


1898. 


8t.  Louis,  L  M.  &  S.  R.  Co.  t.  Petty. 
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4  My  I.  &  C.  116;  Nin-ton  t.  London  di  19.  W. 
JL  Oo,  L.  R  18  Ch.  Div.  868;  Oreat  Western 
B,  Oo.  V.  May,  L.  R.  7  H.  L.  Cas.  288;  Best  v. 
JJamand,  L.  R  12  Ch.  Div.  1;  Hooper  v. 
Bourns,  L.  R.  8  Q.  B.  Div.  258. 

A  corporation  may  exercise  its  discretioo  as 
to  what  lands  it  will  take,  and  it  is  no  objec- 
tion, if  it  acts  in  ^ood  faith,  that  other  lands 
in  the  vicinity  might  have  been  obtained  by 
purchase  that  would  have  answered  its  pur- 
pose just  as  well. 

Eldredge  v.  SmWi,  84  Vt  484;  LodffeY.  Phila- 
delphia, W,  dt  B.  B.  Co.  8  Phila.  845;  Nets  York 
dtH.R  Co.  V.  Kip,  46  N.  Y.  546;  1  Wood, 
RaO  way  Law,  ^  225;  Kemp  v.  South  Eastern  B, 
Co.  L.  K.  7  Ch.  App.  864;  South  Chicago  B.  Co. 
V.  Di'ar,  109  HL  287,  17  Am.  A  £ng.  R.  R.  Cas. 
160;  Oet^s  App.  10  W.  N.  C.  458,  8  Am.  <& 
Eng.  R  R  Cas.  186;  CleulanddbP.  B.  Co.  v. 

rr,  56  Pa.  882;  Pittsburg  v.  Pennsylvania  B. 
48  Pa.  859.  But  see  Edgewood  B.  Oo*s 
App.  79  Pa.  257;  Central  Branch  Union  Pae. 
B.  Oo.  V.  Atchison,  T.  di  S.  F.  B.  Co.  28  Kan. 
458,  5  Am.  &  £ng.  R  R  Cas.  895;  Fisher  v. 
Chicago  dt  S.  B.  CS.  104  HI.  828, 10  Am.  &  Enof. 
R  R  Cas.  15;  Lewis,  Em.  Dom.  g  646;  Dough- 
ty V.  SummerviUe  &  E.  B.  Co.  7  N.  J.  Eq.  75; 
Tift  V.  Dougherty  Countv,  74  Ga.  840. 

Messrs.  Wmchester  «  Bryant,  for  ap- 
pellee: 

Appellee  could  not  raise  this  question  in  the 
condemnation  proceedings,  and  his  only  rem- 
edy was  in  a  court  of  equity.  Fraud  is  the 
ground  of  his  complaint,  and  equity  his  forum. 

Niemeyer  v.  LiiUe  Bock  Junction  B.  Co.  48 
Ark.  121;  Browning  v.  Camden  dh  W.  B.  di 
Transp.  Co.  4N.  J.  Eq.  47;  Lewis,  Em.  Dom. 


g  682;  Chicago,  B.dbQ.R  Oo.  v.  Wilson,  17  III 
128. 

The  question  as  to  what. is  "public  use"  in 
any  given  case  must  be  left  to  judicial  investi- 
gation and  determination. 

The  (questions  of  the  "public  use"  and  the 
"necessity"  for  the  taking,  the  bona  fides  of 
the  act,  are  legitimate  and  proper  matter  for 
judicial  investigation. 

1  Rorer.  Railroads,  pp.  208, 804;  Kansas  City 
V.  Baird,  98  Mo.  215;  Sadler  v.  Langham,  84 
Ala.  811;  Stockton  dh  V.  B.  Co.  v.  SUtckton,  41 
Cal.  147;  Consolidated  Channel  Co.  v.  Central 
Pac  B.  Co.  51  Cal.  269;  Young  v.  Harrison,  6 
Ga.  180;  Bankhead  v.  Brown,  25  Iowa,  540; 
Parham  v.  Decatur  County  Justices,  9  Ga.  841; 
Loughbridge  v.  Harris,  42  QtL.  501;  New  Central 
Coal  Oo.  V.  Qeorgfs  Creek  Coal  db  L  Co.  87  Md. 
537;  Talbot  v.  Hudson,  16  Grav.  417:  Be  St. 
Paul  db  N.  P.  B.  Co.  84  Minn.  227:  Savannah 
V.  Hancock,  91  Mo.  54;  Dickey  v.  Tennison,  27 
Mo.  878;  Dayton,  0.  db  S.  Min.  Co.  v.  SeaweU, 
11  Nev.  894;  Scuddery.  Trenton  Delaware  Falls 
Co.  1  N.  J.  Eq.  694,  28  Am.  Dec.  756;  Coster 
V.  Tide  Water  Co.  18  N.  J.  Eg.  54;  Anderson 
V.  TurberiUe,  6  Coldw.  150;  Tyler  v.  Beachsr, 
44  Vt.  648,  8  Am.  Rep.  898;  Variusr^.  Martin, 
21  W.Va.  584;  Chicago  db  E.  I.  B.  Co.  v.  WUtse, 
116  m.  449. 

Courts  may  inquire  into  the  good  faith  of 
the  person  or  corporation  seeking  to  condemn, 
as  to  public  use  of  land  they  seek  to  condemn; 
and,  moreover,  in  this  judicial  investigation 
the  burden  is  upon  the  person  or  corporation 
to  show  the  public  use  and  the  necessity. 

6  Am.  &  Eng.  Encyclop.  Law,  p.  541;  Johr^ 
son  ▼.  Chicago,  M.dbSLP.B.  Cfc.  58  Iowa,  587; 


olearlv  to  be  inferred  from  the  general  powers  con- 
ferred, and  the  essential  purposes  of  the  grant.  A 
power  to  build  sidetracks  is  essential  to  the  purpose 
and  use  of  the  road.** 

In  Harvey  V.  Thomas,  10  Watts,  68,  88  Am.  Dec 
141,  the  defendant  had  entered  on  the  plaintJlTs 
land  and  oonstruoted  a  lateral  railroad  connecting 
hftB  coal  mine  with  public  navigation.  The  plaintiff 
contended  that  the  statute  which  had  long  existed 
Id  Pennsylvania  providing  for  the  condemnation 
of  land  for  such  purposes  was  unconstitutionaL 
Bat  the  court,  speaking  by  Gibson,  Clu  J.,  sustained 
the  statute. 

Woodward,  J.,  In  Hays  v.  Risher,  88  Pa.  100,  said: 
**When  a  lateral  railroad  is  laid  upon  intervening 
lands  private  property  is  not  taken  for  private  use, 
and  there  was  no  occasion  for  Judge  Oibson^s  re- 
mark in  Harvey  v.  Thomas,  supra,  that  the  con- 
atitatloo  does  not  forbid  such  taking.  The  private 
property  is  taken  for  public  nse  for  clear  and 
definite  objects  of  a  public  nature  which  are  of 
sulllcieat  Importance  to  attract  the  sanction  of  the 
■overeign.  That  an  individual  expects  to  gain 
thereby,  and  has  private  motives  for  risking  the 
whole  of  the  necesBary  inyestment,  and  acquires 
peouUar  rights  in  the  work,  detracts  not  a  whit 
from  the  public  aspects  of  It.  The  same  thing  can 
be  said  of  eyery  railway  corporation  and  of  almost 

ery  public  enterprise.** 

Jvdfje  Sbarswoodin  Palalret^s  App.,  OT  Pa.  479,  5 
Am.  Rep.  460,  said  that  the  lateral  railroads  act  had 
been  sustained^  not  on  the  ground  assumed  in  Har- 
vey Y.  Thomas,  but  upon  the  better  reason  that  the 
public  bad  the  use  of  them  for  the  purpose  for 
which  they  were  used. 

In  GetK*s  App.,  10  W.  N.  a  468,  8  Am.  k 
Bng.  B.  B.  Gas.  188,  the  blU  sought  to 
restrain  the  defendant  from  laying  a  piece  of 
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I  track  800  feet  long  from  Its  main  road  to  cer- 
tain iron  works  In  the  dty  of  Beading.  The 
action  of  the  court  below  in  dismissing  the  bill  was 
sustained,  and  it  was  held  that  the  right  to  build 
sidings  was  Included  as  a  necessary  incident  in 
the  right  to  build  a  railroad.  **  We  cannot  assent,** 
said  the  court,  '*to  the  opposing  contention  which 
holds  that  a  sidetrack  which  leads  only  to  a  manu- 
facturing or  mining  establishment,  held  in  private 
ownership,  is  illegal  because  it  does  not  subserve  a 
public  use.  These  establishments  are  very  numer* 
ou8«  especially  in  Pennsylvania  along  a  near  line 
of  railroad.  They  serve  to  develop  the  resources 
of  the  state,  they  give  employment  to  vast  num- 
bers of  citizens  and  constitute  a  most  important 
element  in  the  general  wealth  and  prosperity  of 
the  community.  Conyenience  and  consequent 
cheapness  of  transportation  are  in  most  cases  essen- 
tial, and  in  many  vital  to  their  maintenance.  More- 
over, considerable  portions  of  the  general  public 
are  directly  Interested  In  the  traffic  which  goes  to 
them  and  in  that  which  comes  from  them.  Hence 
in  the  connection  in  which  we  are  now  considering 
them  we  cannot  regard  them  as  merely  private  In- 
terests and  therefore  without  the  pale  of  that  pub- 
lic use,  for  which  private  property  may  t)e  taken 
In  the  construction  of  railroads  lawf  uUy  established 
and  actually  used  for  public  purposes.^* 

In  Edirewood  B.  Co*s  App.,  79  Pa.  2S7,  the  rail- 
road was  projected  and  coustructed  with  the 
primary  object  and  design  of  connecting  certain 
mines  with  the  Pennsylvania  railroad,  in  order 
that  the  coal  from  those  mines  should  reach  a  mar- 
ket. Indeed  this  was  the  only  object  of  the  enter- 
prise; and  the  road  was  a  mere  appurtenance  to 
the  mines.  It  resulted  that  the  company  were 
merely  trespassers.  A  spurtrack  from  the  line  oi  a 
railroad  with  which  it  does  not  connect  except  al 


438 


Arkaksab  Bufbbmb  Coubt. 


BlAJt., 


Rb  New  York  Cent,  R  Co,  66  N.  Y.  407;  Be 
Denntville  Cemetery  Asao.  Id.  671,  28  Am.  Rep. 
86;  Rensselaer  dt  8.  R,  Co,  v.  Davie,  48  N.  Y. 
187;  Wisconnn  Cent,  R,  Co.  v.  CorneU  Uni- 
aersity,  62  Wis.  687;  BenhamY.  Bristol  County 
Comrs,  108  Mass.  206;  Weidenfeld  y.  Sugar 
Bun  R.  Co.  48  Fed.  Bep.  616. 

Coekrill*  Ch,  J,,  delivered  the  opinion  of 
the  court : 

A  railway  company  which  undertakes  to 
exercise  the  power  to  condemn  property  for 
its  use  must  be  able  to  show  a  leffisiative 
warrant  for  the  power,  and  to  establish  that 
the  proposed  use  of  the  property  sought  to 
be  condemned  is  for  a  purpose  within  the 
legitimate  scope  of  its  organization.  Be  iVt • 
aoara  Falls  dh  Whirlpool  S.  Co.  108  N.  Y.  375 ; 
Chicago  db  E.  1.  B.  Co,  y.  Wiltse,  116  111. 
449 ;  Tracy  y.  Elimbethtown,  L,  A  B.  8.  B, 
Co.  80  Ey.  269.  Has  the  railway  company 
in  this  case  brought  itself  within  either 
branch  of  this  rule?  These  are  questions 
presented  by  this  appeal. 

The  petition  filed  by  the  railway  to  con- 
demn the  land  in  question  seu  forth  that  it 
is  the  successor  to  the  Cairo  &  Fulton  Rail- 
road,— a  line  located  north  and  south  through 
the  state  ;  that  the  charter  of  that  company 
authorizes  the  building  of  branches  from  its 


main  line :  and  **  that  a  branch  of  its  road  it 
surveyed  and  located  oyer  and  upon"  the  land 
in  question,  which  is  situate  in  Sebastian 
county.  The  complaint  in  this  case,  which 
is  filed  by  the  landowner  to  enjoin  the  pros- 
ecution of  the  condemnation  proceeding,  and 
the  proof  taken  in  the  cause,  show  that  the 
company  is  operating  a  line  of  railway  be- 
tween two  points  in  Sebastian  county,  froth- 
ing more  is  shown  in  relation  to  the  build- 
ing, survey,  or  location  of  the  road.  We 
know  judicially  that  Sebastian  county  is  In 
the  extreme  western  part  of  the  state,  and 
remote  from  the  line  of  the  old  Cairo  <&  Ful- 
ton Railroad.  That  railway  had  the  legis- 
lative warrant  to  build  branches,  but  a  branch 
is  an  offshoot  of  the  trunk,  and  cannot  exist 
independently  of  it.  A  disconnected  road  is 
an  independent  line,  and  not  a  branch.  The 
charter  of  the  Cairo  &  Fulton  Railroad  con- 
ferred no  authority  upon  that  corporation  to 
build  independent  lines,  or  branches  from 
other  lines.  It  had  no  legislative  warrant, 
therefore,  to  exercise  the  power  of  eminent 
domain  for  that  purpose.  Without  halting 
to  consider  whether  the  appellant  can  exercise 
the  privilege  of  the  Cairo  <&  Fulton  Railroad 
to  build  branches  without  complying  with 
general  law  for  the  construction  of  railways, 
the  question  whether  we  are  at  liberty  to  treat 


one  point,  runnlnff  to  mills  beJonirinff  to  private 
oonoerns  and  operated  for  private  profit,  la  not  for 
a  public  use  which  will  authorize  the  condemnation 
of  land  for  a  rlfrht  of  way.  Kyle  v.  Texas  &  N.  O* 
R.  Go.  (Tex.)  4  L.  B.  A.  276:  Plttsburirh,  W.  &  K.  R. 
Ck>.  V.  Benwood  Iron  Works,  2  L.  B.  A  680,  81 W. 
Va.  710. 

These  two  cases  are  plainly  In  direct  conflict  with 
oases  deed  In  the  former  "pKci  of  this  note.  Indeed 
the  court.  In  Kyle  v.  Texas  &  N.  O.  B.  Co.,  suvra, 
expressly  adopted  the  views  ex  pressed  in  a  dissent- 
ing opinion  idellvered  by  Judge  Trunkey  in  Getss^s 
App.,  sujira.  Judge  Trunkey  said :  *'  Here  is  the 
naked  fact  of  running  a  siding,  as  it  is  called,  across 
the  plaintifTs  lots  against  their  wlU,  for  private 
sain,  to  a  rolling  mill.  This  siding  is  not  for  pubUc 
use.  Its  terminus  la  on  private  property.  If  the 
defendant  may  lawfully  construct  it.  it  may  arbi- 
trarily run  its  sidings  to  every  private  place  it 
chooses,  doing  irreparable  mischief  to  owners  of 
property  who  are  in  the  way.  In  Beading  to-day 
the  plaintiiTs  dwelling  and  business  are  destroyed 
In  laying  a  siding  to  an  iron  mill;  to-morrow 
another  citizen  may  be  ruloed  by  a  siding  to  an  ice- 
bouse,  another  by  one  to  a  tannery,  and  so  on  in- 
definitely. Other  companies  have  like  po  wers  with 
this  defendant.  In  Philadelphia,  dwellmgs  may  be 
demolished  in  running  sidings  to  sugar  refineries, 
shops  and  salesrooms,  and  other  private  places,  at 
the  arbitrary  discretion  of  the  several  boards  of 
directors.  I  am  not  convinced  that  It  was  the 
legislative  Intent  to  grant  such  rights,  and  do  not 
believe  they  have  been  granted;  but  if  within  the 
words  of  the  statutes  or  charters,  it  seems  to  me  a 
gross  violation  of  the  oitlzen*B  rights  that  his  prop- 
erty should  be  violently  taken  for  private  use.** 

The  use  of  land  for  a  railway  to  connect  a  tram- 
way leading  from  aooal  mine  to  a  line  of  railway  is 
a  private  use.    Shell  v.  German  Coal  Co.  118  HI.  427. 

The  fact  that  the  building  of  lateral  branch  roads 
may  add  to  the  earnings  of  the  main  line,  or  in- 
crease its  business,  will  not  authorize  a  company  to 
build  the  same  under  its  charter  and  condemn  lands 
therefor. 

I 
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Where  the  sole  purpose  of  a  proposed  Izack  waa 
to  reach  brick  works  situated  about  three  quartera 
of  a  mile  from  the  main  line,  this  was  not  a  side- 
track necessary  for  the  successful  operation  of  the 
road,  and  therefore  the  company  had  no  power  to 
build  it.  If  it  could  condemn  the  land  for  the  pur- 
poses indicated,  why  could  it  not  extend  its  road 
indefinitely?  Chicago  ft  K  L  B.  Go.  ▼•  Wiltse,  U6 
111.419. 

Under  the  lilinola  Water  Craft  Act  of  July,  1887. 
a  railroad  company  cannot  condemn  land  for  a 
landing  for  water  craft.  Thomas  v.  St.  Louis  ft  C 
B.  Go.  87  Fed.  Bep.  839. 

It  was  contended  that  in  Toledo  ft  W.  B.  Go.  v. 
Daniels,  16  Ghio  St.  890,  that,  though  under  the  act 
incorporating  the  company  power  was  given  to 
build  accessory  sidetraoks,  this  pow^r  having  been 
once  exercised  was  exhausted,  and  the  company 
could  not  make  a  new  sidetrack.  The  court  held 
that  power  to  make  ^^ecessary  side  tracks**  was 
prima  fkole  power  to  make  them  when  they  are 
necessary:  that  **prima  fade  power  to  do  any  act  is 
power  to  do  it  in  such  manner  and  at  such  time  em 
is  usual,  convenient,  and  reasonable.** 

Statutes  similar  to  those  of  Pennsylvania  are  also 
in  force  in  Maryland.  New  Central  Goal  Go.  v. 
George*8  Creek  Goal  ft  Iron  Co.  87  Md.  887. 

West  Virginia  has  a  statute  allowing  the  condem- 
nation by  a  private  owner  of  a  right  of  way  for  a 
road  to  convey  to  market  the  output  of  mineral 
and  timber  lands,  provided  the  court  shall  be  of 
the  opinion  that  **the  purpose  for  which  the  prop- 
erty is  to  be  taken  is  of  public  utility.** 

In  Valley  City  Salt  Go.  v.  Brown,  7  W.  Va.  191, 
the  court  held  that  the  words  '^public  utility**  in 
the  statute  were  equivalent  to  the  words  "public 
use**  in  the  constitution. 

Oonoemlng  the  right  of  way  of  a  railroad,  see 
nou  to  Kyle  v.  Texas  ft  K.  O.  B.  Go.  (Tex. )  4  !«.  B.  A. 
276. 

As  to  what  is  a  public  use,  see  note  to  Barre  B. 
Go.  V.  Montpelier  ft  W.  B.  B.  Co.  (Vt.)  4  L.  B.  A. 
786:  also  note  to  Pittsburgh,  W.  ft  K.  B.  Go.  t.  Ban- 
wood  Iron  Works  (W.  VtL>  S  L.  B.  A.  680l 

A.P.  W. 
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the  road  in  Sebastian  county  aa  a  branch  of 
ijie  St.  Louis,  Iron  Mountain  &  Southern 
Railway  has  eiven  me  no  little  concern. 
There  is  no  indication  in  the  record  that  it 
has,  or  is  intended  to  have,  any  connection 
with  the  main  line.  There  is  not  even  an  al- 
letration  to  that  effect  Conceding  that  the 
-Cairo  &  Fulton  Railroad  could  have  begun 
the  construction  of  a  branch  at  a  point  far 
removed  from  the  main  line,  the  power  to 
take  property  in  invitum  for  the  purpose  could 
not  have  been  exercised  except  upon  a  clear 
«howing  of  a  bona  fide  intent  to  push  the  en- 
terprise through  presently  to  the  trunk  con- 
nection, which  alone  authorizes  its  existence. 
But  we  leave  the  question  open  because  the 
appellee  has  not  challenged  the  company's 
authority  on  that  ground,  either  here  or  in 
the  lower  court.  It  may  be  that  the  facts 
which  were  known  to  the  parties  justified  the 
conclusion  that  the  legislative  warrant  ex- 
isted, and  that  they  refrained  from  entering 
upon  the  inquiry  in  the  trial  court  for  that 
reason.  For  the  purposes  of  this  case,  there- 
fore, we  take  it  that  the  railway  has  legis- 
lative authority  for  the  exercise  of  the  power 
•of  eminent  domain  on  the  line  designated  in 
Sebastian  county. 

The  vexed  question  for  determination  is, 
Is  the  company  seeking  to  condemn  the  land 
for  railroad  purposes, — that  is,  for  public 
use?  The  appellee  argues  that  the  proof 
«bow8  that  the  railway's  proceeding  to  con- 
demn is  prosecuted,  not  for  its  own  use,  but 
for  the  use  and  benefit  of  the  Western  Coal 
<&  Mining  Company, — a  corporation  which 
owns  and  operates  a  coal  mine  near  the  ap- 
pellant's line  of  railway.  The  managers  of 
the  railway  were  probably  instigated  by  the 
coal  company  to  institute  the  condemnation 
proceeding,  and  they  doubtless  intended  that 
the  coal  company  should  derive  a  benefit 
therefrom.  But  those  facts  alone  do  not  fur- 
nish a  legal  reason  sufQcientto  warrant  judi- 
cial interference  with  the  power  delegated  to 
the  corporation  by  the  legislature.  If  the 
land  is' needed  for  legitimate  railroad  pur- 
poses, the  motive  which  influenced  the  rail- 
way managers  in  undertaking  the  work  will 
not  take  from  it  its  public  character.  A  pro- 
posed public  user  will  not  be  enjoined  by  the 
«ourtB  upon  the  ground  that  it  will  further 
private  interests.  De  Camp  v.  Hibemia  Vh- 
^ergra^ind  B.  Co,  47  N.  J.  L.  44 ;  Jfatumal 
Dock»  R.  Co,  V.  Central  R,  Co,  €f  N,  J.  82  N. 
J.  Eq.  766 ;  South  Chicago  R,  do.  v.  Dix,  109 
111.  237,  17  Am.  A  Eng.  R.  R.  Cas.  160; 
Dunham  v.  Eyde  Park,  76  111.  871 ;  Lewis, 
£m.  Dom.  g  646.  A  railway  cannot  exercise 
the  right  of  eminent  domain  to  establish  a 
private  shipping  station  for  an  individual 
Shipper.  If  the  station  is  for  the  exclusive 
use' of  a  single  individual,  or  a  collection  of 
individuals  less  than  the  public,  that  stamps 
it  as  a  private  use,  and  private^roperty  can- 
not be  taken  for  private  use.  The  fact  that 
the  railway's  business  would  be  increased  bv 
the  additional  private  facilities  is  not  enoudi 
to  make  the  use  public.  Rensselaer  dk  S.  R, 
Co.  V.  Davis,  48  N.  Y.  187.  To  be  public, 
the  user  must  concern  the  public.  If  it  is  an 
aid  in  facilitating  the  business  for  which  the 
public  agency  is  authorized  to  exercise  the 
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power  to  condemn,  or  if  the  public  may  en- 
joy the  use  of  it,  not  by  permission,  but  of 
right,  its  character  is  public.  When  once  the 
character  of  the  use  is  found  to  be  public,  the 
court's  inquiry  ends,  and  the  legislative 
policy  is  left  supreme,  although  it  appears 
that  private  ends  will  be  advanced  by  the 
public  user.  It  is  common  for  the  interest  of 
some  individuals  to  be  advanced,  while  that 
of  others  is  prejudiced,  by  the  location  of 
railway  stations  and  switches,  when  there  is 
no  motive  on  the  part  of  the  railway  officials 
to  discriminate  between  them.  The  same 
effect  is  seen  in  the  original  location  of  every 
line  of  railway.  But  the  courts  do  not  as- 
sume to  interfere  with  the  right  of  the  com- 
pany to  locate  its  line,  stations,  or  switches. 
In  this  case  the  railway  located  its  sidetracks 
contiguous  to  the  mine  of  the  coal  company, 
rather  than  to  that  of  the  appellee,  who  is  a 
rival  miner.  The  evidence  is  abundant  that 
sidetracks  were  necessary  to  facilitate  and 
hasten  the  business  offered  to  the  company  at 
that  point.  That,  of  itself.  Is  sufiicient  to 
give  public  character  to  the  use  to  which  the 
land  was  to  be  devoted.  Moreover,  at  that 
point,  upon  this  very  land,  as  the  proof 
shows,  there  is  established  a  shipping  station 
for  coal.  The  railway's  franchise  empowers 
it  to  establish  none  but  public  stations.  It 
can  place  no  unreasonable  restraint  on  the 
right  of  the  public  to  use  it.  If  the  railway 
maintains  a  coal  shipping  station  at  that 
point,  and  unreasonably  refuses  to  accord  to 
the  appellee,  or  others  who  have  occasion  to 
ship  coal  therefrom,  facilities  for  doing  so, 
the  courts  can  afford  a  remedy  for  the  wrong ; 
and  if  the  railway  abuses  the  privileges  of 
condemning  private  property  to  a  public  use, 
by  turning  the  property  acquired  by  con- 
demnation to  a  private  use,  doubtless  the 
easement  it  acauired  by  condemnation  may 
be  revoked,  ana  tiie  possession  restored  to  the 
owner  of  the  fee. 

The  fact  that  tracks  are  extended  upon  the 
lands  of  the  coal  company  for  its  exclusive 
use  is  not  a  matter  to  concern  the  appellee, 
for  the  reason  before  stated ;  that  is,  a  public 
use  is  first  subserved.  If  no  use  could  be 
made  of  the  sidetracks  except  to  subserve  the 
interest  of  the  coal  compan^,  the  power  to 
condemn  could  not  be  exercised  for  that  pur- 
pose. ShoUv.  German  Coal  Co.  118  111.  427. 
But,  as  we  have  seen,  that  is  not  this  case. 

In  the  case  of  De  Camp  v.  Hibernia  Under- 
ground  R.  Co.,  47  N.  J.  L.  44,  one  terminus 
of  the  railroad  which  sought  to  exercise  the 
right  of  eminent  domain  was  underground,  and 
on  private  property,  so  that  the  public  had  no 
means  of  access  to  it  at  that  point.  The  charter 
of  the  company  authorized  it  to  become  a  com- 
mon carrier  of  freight,  only.  The  court  held 
tliat  lands  along  the  route  could  be  taken 
against  the  will  of  the  owner,  and  gave  these 
reasons  for  the  ruling:  ''Every  one  of  the 
public  having  occasion  to  send  materials,  im- 
plements, or  machinery  for  mining  purposes 
into,  or  to  obtain  ores  from  the  several  mining 
tracts  adjacent  to  the  location  of  this  road, 
may  use  this  railroad  for  that  purpose,  and  of 
right  may  require  the  company  to  serve  him 
in  that  respect;  and  thai  is  the  test  which  de- 
termines whether  the  use  is  public.    .    .    . 
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It  is  the  right  which  characterizes  the  enter- 
prise, and  that  is  puhlic."  Id  the  case  of 
South  Chicago  R.  Co,  y.  Dix,  mpra,  the  rail- 
way compaDy  laid  out  a  sidetrack,  ooe  ter- 
bqIdus  of  which  was  at  the  waterworks  of  a 
Tillage,  and  was  there  used  to  deliver  coal  for 
the  use  of  the  waterworks.  The  sidetrack 
was  built,  apparenUy,  in  obedience  to  an  ordi- 
nance passea  by  the  village,  attempting  to  re- 
quire the  railway  company  to  reach  its  water- 
works. The  court  held  that  the  power  of 
eminent  domain  could  be  exercised  to  take 
land  for  the  sidetrack,  saying:  "It  is  insisted 
that  this  is  a  mere  private  use,  and  that  the 
track  was  built  to  serve  this  use.  .  .  .  This 
certainly  shows  that  the  track  does  serve  this 
private  use,  and  that  it  was  designed  to  do  so; 
and  if  it  served  this  use,  merely,  and  was  not 
an  aid  in  the  convenient  operation  of  the  main 
line  of  the  railroad,  appellee's  position  would 
be  maintained.  But  if,  in  addition  to  serving 
such  use.  the  track  be  one  which  is  necessary 
for  the  convenient  operation  of  the  railroad, 
then  it  may  properly  come  within  the  purview 
of  a  sidetrack.  A  sidetrack  can  surely  be 
none  the  less  such  because,  in  addition  to  the 
purposes  of  a  sidetrack  proper,  it  subserves 
■ome  other,  private,  individual  use."  That 
case  is  not  unlike  the  one  in  hand.  There  are 
numerous  cases  holding  that  a  railway  built 
for  the  purpose  of  reaching  a  coal  mine  or  a 
manufacturing  establishment  is  a  public  enter- 
prise, entitled  to  use  the  power  of  eminent  do- 
main, provided  the  public  has  the  right  to  use 
it.  That  right  makes  the  use  public.  Lewis, 
£m.  Dom.  ^  171.  and  cases  cited  in  notes; 
Mills,  Em.  I)om.  ^  28;  Eeitle  Biver  R,  Co.  v. 
EaBUrn  R.  Co.  41  Minn.  461,  6  L.  R.  A.  Ill; 
Phillips  V.  Wattion,  68  Iowa,  28;  DeCamp  y. 
Eibernia  Underground  B,  Co,  supra;  Hays  y. 
Bisher,  82  Pa.  169. 

The  decision  in  the  case  of  Boberts  v.  Wil- 
liams^ 16  Ark.  48,  49,  is  based  upon  the  same 
reasoning,  and  sustains  the  theory  of  these 
cases.  It  is  there  held  that  an  individual  may 
use  the  right  of  eminent  domain  for  the  pur- 
pose of  establishing  a  road  from  his  premises 
to  a  public  highway.  The  case  is  in  har- 
mony with  the  weight  of  authority  upon  that 
subject.  For  a  collection  of  the  cases,  see 
6  Am.  &  £ng.  Encyclop.  Law,  629;  note 
to  Beekman  y.  Saratoga  A  8.  B,  Co.  22 
Am.  Dec.  698.  Boberts  v.  Williams  may  then 
be  said  to  sustain  the  position  that  the  state's 
Tight  of  eminent  domain  may  be  used  to  lay 
out  a  public  road,  though  it  be  no  thorough- 
fare, and  has  one  terminus  on  private  property. 
These  cases  furnish  illustrations  of  what  is  a 
public  use,  and  are  valuable,  in  the  determina- 
tion of  this  cauae,  for  that  reason  only.    It 


does  not  follow  that,  because  private  property 
may  be  taken  for  the  use  of  a  railway  biult  to 
connect  a  coal  mine  with  the  arteries  of  com- 
merce, any  railway  may  condemn  land  to  con- 
struct a  lateral  road  from  its  main  line  for  the* 
purpose  of  reaching  a  coal  mine.  Ordinarily, 
authority  is  confined  to  the  construction  of  & 
line  between  given  termini,  and  such  side- 
tracks as  are  necessary  for  the  operation  of  the 
line.  Chicago  dt  K  L  B,  Co.  v.  Wiltse,  116> 
111.  449;  South  Chie^tgo  B.  Co,  v.  IHx,  109  lU. 
287;  Edgeicood  R  Co's  App,  79  Pa.  257.  The 
company,  in  this  case,  is  undertaking  only  to 
obtain  land  for  sidetracks  which  appear  to  be 
necessary  for  use  in  operating  the  road. 

It  is  argued  that  the  company  shows  no  ne- 
cessity for  takins  this  land  for  sidetracks,  be- 
cause the  right  OT  way  on  the  opposite  side  of 
the  track,  extending  60  feet  from  its  center.  i» 
not  occupied  by  tracks;  and,  further,  that  the 
company,  having  once  exercised  the  right  of 
eminent  domain  to  condemn  a  right  of  way  for 
its  main  line,  has  exhausted  its  power,  and  for 
that  reason  can  condemn  no  more.  Neither 
position  is  tenable.  Having  determined  that 
the  sidetracks  are  necessary  for  the  conduct 
of  the  company's  business,  the  location  must 
be  left  to  the  company's  discretion,  unless  there 
is  a  very  clear  abuse  of  it  In  this  case  it  wa» 
only  a  question  as  to  which  of  two  competing^ 
miners  should  have  the  benefit  of  the  location. 
We  cannot  interfere  to  give  it  to  the  appellee. 
Moreover,  the  proof  tends  to  show  that  it  would 
be  more  expensive  to  lay  out  the  tracks  on  the 
appellee's  side,  and  the  width  of  the.  right  of 
way  on  that  side  is  not  such  as  the  company 
contends  will  best  serve  their  convenience.  As 
to  the  last  point  mentioned  above,  we  concur 
in  the  statement  of  the  law  made  in  Mills  on 
Eminent  Domain,  at  section  584:  'The  power 
to  make  necessary  sidetracks,  means  to  make 
them  when  they  become  necessary;  otherwise, 
it  would  be  the  power  to  make  unnecessary 
sidetracks.  Such  a  power  may  be  exercised 
when  necessary,  and  hence  is  not  exhausted  by 
one  exercise."  Central  Branch  Union  Pae.  B. 
Co.  V.  Aiehison^T.  <fe  8.  F,  R,  Co.  28  Kan.  453, 

5  Am.  &  Eng.  R.  R.  Cas.  896. 

Whether  we  look  to  the  charter  of  the  Cairo 

6  Fulton  Railroad  Company,  or  to  the  general 
railroad  law,  the  power  is  given  to  condemn 
lands  necessary  for  sidetracks.  Mansfield, 
Dig.  g  6467.  See  Carmody  v.  Chicago  db  A. 
B.  Co,  111  m.  69. 

For  these  reasons,  the  decree  of  the  oonrt  i* 
wrong. 
Be^se,  and  dismiss  the  eomplaini 

Rehearing  denied. 
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Emily  HEMHENS,  Appt., 

«. 

Edward  B.  NELSON,  Bespt. 

OBSN.Y.SIT.) 
To  say  that  a  woman  sent  hy  mall  a 


poflsly  obscene  and  indecent  pnbliea> 
tion  to  another  woman  Is  defamatory,  and 
prima  fade  aotionable. 

8«  Statements  by  the  principal  of  a  deaf 
mnte  instltnte*  who  was  really  its  executive 
head  and  mana^r  charged  with  the  duty  care- 
fully to  obserye  the  moral  conduct  of  teaohera 


KoTB.— In  respect  to  the  defense  of  prtvUege  In  I  Oolllns,  2  L.  B.  A.  129,  and  nott^  Ul  N.  Y.  148:  Mls- 
maldng  defamatory  oommunloatlonB,  see  Byam  y.  I  eouri  Pac.  B.  Go.  v.  Richmond,  4  L.  R.  A.  880.  and 
20  L.  R.  A. 


^'ce  also  45  L.  R.  A.  735. 


ittds. 


Ukmukms  t.  Nelson. 
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as  well  as  Mbolare,  raade  to  the  executive  com- 
-  mlttee  and  president  of  the  board  of  trustees, 
which  have  a  oorrespondloir  duty  in  respect  to 
the  welfare  of  the  .InatitutioD,  to  the  effect  that 
a  superintendent  of  the  sewing  department, 
who  also  instructed  a  class  in  sewlnsr,  had  sent  to 
his  wife  an  obscene  publication,  are  confidential 
and  privileged,  if  belieyedby  him  to  be  true,  and 
are  not  actionable  unless  express  malice  or  malice 
in  fact  is  shown  on  his  part. 
8*  It  lathe  duty  ofthe  trial  Jndire  to  ncm* 
anlt*  or  direct  a  verdict,  as  the  case  may  require, 
DotvrlthstandinffasdntUlaof  evidence,  wherethe 
weigrht  of  evidence  is  so  decidedly  preponderat- 
ing that  a  Terdlot  oontiary  to  it  would  be  set 
aside. 

4«  To  Miy  of  a  woman  merely  that  ''she 
Ifl  In  the  habit  of  entertaining  flr^ntle- 
Bien  callers  at  all  hours  of  the  night**  does  not, 
standing  alone,  neceasarlly  Impute  unchastity 
and  is  not  therefore  actionable  without  showing 
an  iDjurious  intent  or  meaning  in  the  use  of  the 
words. 

6*  An  Innuendo  1b  necessary  to  point  to  an 
injurious  intent  or  meaning  in  the  use  of  equivo- 
cal words  in  making  a  charge  of  slander. 

(Peek/kam  and  Maynard,  JJ.,  dfasentJ 

aune  18,18080 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  atfirming  a  Judgment  of 
the  Oneida  County  Circuit  in  favor  of  defend- 
ant in  an  action  to  recover  damages  for  the 
alleged  publication  of  a  slander.    Jfflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Scripture  A  Backae»  for  appel- 
lants: 

Pkintiff  offered  evidence  that  defendant  said 
of  her,  she  has  been  in  the  habit  of  entertaining 
gentlemen  callers  at  all  hours  of  the  night 

This  evidence  was  objected  to  upon  the 
ground  that  the  words  themselves  did  not  im- 
pute unchastity,  and  that  the  complaint  did  not 
contain  an  allegation  that  the  words  were 
uttered  with  the  intent  to  impute  unchastity. 

The  legal  definition  of  "unchastity,"  in  a 
woman  is  said  to  be  "one  who  has  unlawful 
sexual  intercourse^  or  is  guilty  of  such  conduct 
as  would  tend  to  indicate  that  she  was  willing 
to  submit  to  the  unlawful  embraces  of  a  man. 

Mason  v.  8tratton,  17  N.  Y.  8.  H.  804. 

A  woman  who  entertains  gentlemen  callers 
at  all  hours  of  the  night  is  "guilty  of  such 
conduct  as  would  tend  to  indicate  that  she  was 
refidy  to  submit  to  the  unlawful  embraces  of  a 
man." 

Mason  v.  Slratton,  supra. 

Words  are  to  be  taken  in  that  sense  !n  which 
they  are  generally  undentood,  and  where  that 
puts  upon  them  a  guilty  sense,  it  is  incumbent 
upon  the  defendant  to  show  that  they  were  in- 
nocently used. 

Pike  V.  Van  Warmer,  6  How.  Pr.  101;  Gar- 
rvU  V.  WhiU,  88  Barb.  615 ;  Byrnes  v.  Mat- 
hetos,  la  N.  Y.  8.  R  79 ;  Cooper  v.  Smith, 
Cra.  Jac.  428;  Button  v.  Eeyvard,  8  Mod.  24; 


Hays  V.  Says,  1  Humpb.  402;  Taylor  y.  Casey, 
Minor,  258;  Edcart  v.  Wilson,  10  Serg.  <&  K 
44;  Folkard's  Starkie,  Slander  &  Libel,  Wood'a 
ed.  100  ;  Mayhee  v.  Fisk,  42  Barb.  830;  Moors 
V.  FrancU,  8  L.  R  A.  214,  121  N.  Y.  199. 

"The  innuendo  Is  of  no  importance  in  a 
pleading  where  the  words  laid  are  actionable 
m  themselves.  It  is  wholly  unnecessary  U> 
characterize  the  offense  by  an  averment,  and  if 
the  offense  be  improperly  characterized  in  the 
innuendo,  it  does  not  vitiate  the  pleading." 

Barrett  Y.  Long,  Id  Eng.  L.  &  £q.  1;  Cbr- 
roU  V.  WhiU,  88  Barb.  620. 

Plaintiff  asked  to  go  to  the  Jury  upon  the 
question  of  whether  the  defendant  had  prob- 
able cause  for  making  tbe  accusation  he  did. 

"Probable  cause  has  been  defined  to  be  the 
existence  of  such  facts  and  circumstances  as 
would  ezdte  the  belief,  in  a  reasonable  mind, 
acting  on  the  facts  within  the  knowledge  of 
the  prosecutor,  that  the  person  chargea  wa» 
guilty  of  the  crime  for  which  he  was  prose- 
cuted." 
HalsUad  v.  Nelson,  86  Hun,  156. 
The  question  of  probable  cause  does  not  de- 
pend upon  tbe  actual  guilt  or  innocence  of  the 
accused,  bat  upon  the  belief  of  the  prosecutor 
ooncernitig  such  guilt  or  innocence. 

Seibert  v.  Price,  6  WatU  <b  S.  488,  40  Am. 
Dec.  525. 

A  real  belief,  and  reasonable  grounds  for  it,, 
must  concur  to  afford  a  Justification. 

Farnam  v.  Feeiey,  56  N.  Y.  456 :  WhiU  v. 
CarroU,  4St  N.  Y.  161;  Heyne  v.  BHair,  62  N. 
Y.  19;  Cook  v.  Hill,  8  Sandf.  841. 

Proof  of  want  of  probable  cause  being  nega- 
tive, slight  evidence  is  sufiScient  to  throw  the 
onus  on  defendant 

Cotton  V.  James,  1  Barn.  A  Ad.  188;  Cocky. 
Hill,  supra. 

"If  the  facts  are  controverted,  if  in  any  wise 
the  weight  of  conflicting  testimony  is  to  be 
ascertained,  or  the  credibility  of  witnesses  esti- 
mated, the  case  must  go  to  tbe  jury." 

Masten  v.  Deyo,  2  Wend.  424;  Besson  v. 
Southard,  10  N.  Y.  240;  Heyne  v.  Biair,  supra/ 
Michigan  Carbon  Works  v.  Sehad^  88  Hun,. 
71;  Nicholson  v.  Conner,  8  Daly,  212;  Kava- 
niMh  V.  Wilson,  70  N.  Y.  179. 

When  the  statements  of  a  witness  are  grossly 
improbable,  or  he  has  an  interest  in  the  ques- 
tion at  issue,  courts  and  Junes  are  not  bound  to> 
refrain  from  exercising  their  Judgment,  and  to 
blindly  adopt  the  statements  of  such  witness. 

Elwood  ▼.  Western  U.  Teleg.  Go.  45  N.  Y. 
549,  6  Am.  Rep.  140 ;  Kavanagh  v.  Wilson„ 
supra;  WohlfahrtY.  Becker,  92lf.  Y.490;  Sip- 
pie  y.  StaU,  99N.  Y.  284. 

The  presentation  of  the  letter  to  the  execu* 
tive  committee  and  to  Payne  were  not  privi- 
leged oommunicationa. 

Cammeyer  v.  United  German  Lutheran 
Churches,  2  Sandf.  Gh.  186,  7  L.  ed.  558;  Peo- 
pU^s  Bank  v.  St,  Anthony'^s  Boman  Catholic 
Church,  89  Hun.  498;  VieU  v.  Gray,  10  Abb. 
Pr.  7 ;  Moore  v.  Manufacturers  Nat.  Bank, 
128  N.  Y.  420;  WhiUy.  CarroU,  42  N.  Y.  161, 
1  Am.  Bep.  508. 


note^  78  T^z.  804;  John  W.  Lovell  Co.  v.  Houirhton, 
6  L.  B.  A.  883,  and  note,  116  K.  Y.  (ffiO;  Broug hton  v. 
HoOrew.  6 K  B.  A.  408, 89  Fed.  Bep.  872;  Moore  v. 
Manufacturers  Nat  Bank.  11  *L.  B.  A.  758, 128  N.  Y. 

20L,R.A. 


420;Bothholzv.  Dunkle,18L.B.  A.  66ft,  88  N.  J.  U 
438 ;  Burt  v.  Advertiser  Newspaper  Co.  13  L.  B.  A* 
97,  and  note,  IMMaas.  288;  Smith  v.  Burrus,  18  L.  B. 
A.  M,  106  Mo.  94. 
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The  quention  of  express  malice  is  for  the 
Jury,  Dotwilhstanding  privilege  and  probable 
cause  appear. 

Hamilton  v.  Eno,  81  N.  T.  122. 

Defamatory  words  are  not  shielded  from 
ponishmeDt  in  a  communication  prima  facie, 
privileged  when  published  with  a  malicious  in- 
tent 

Ormtby  ▼.  Douglass,  87  N.  T.  481;  FeopUr. 
Seaman,  6  N.  Y.  8.  R.  166;  Decker  ▼.  Oapiord, 
85  Hun,  584;  Btarkie,  Slander  &  Libel,  «282, 
298:  Moore  y.  Manvfa^turere  Nat,  Bank, 
mipra;  Byam  y.  (Mine,  2  L.  R.  A.  129,  111  N. 
Y.  148. 

In  the  case  of  privileged  communicatiuns 
alight  evidence  of  malice  may  be  left  to  the 
jury. 

FoiDies  ▼.  fBowen,  80  N.  Y.  26;  Kdly  y. 
Partington,  4  Bam.  &  Ad.  700. 

Mr,  John  D.  Keman*  with  Meetre,  W. 
A  N.  Kernaiit  for  respondent: 

All  the  communications  made  to  the  execu- 
tive committee  were  privile^red  and  of  that 
class  where  there  is  no  liability  without  proof 
by  the  plaintiff  of  both  express  malice  and 
want  of  probable  cause. 

BdUtead  v.  NeUon^  Hun,  156;  Van  Wyck 
T.  AspintoaU,  17  N.  Y.  190,  cited  in  Hamilton 
T.  Slno,  81  N.  Y.  124  ;  Omuby  v.  DougUue,  87 
N.  Y.  479. 

The  defendant  had  probable  cause,  as  matter 
of  law,  unless  he  sent  the  circular,  or  was  a 
party  to  seodini;  it. 

SaUUad  v.  Nelson,  18  N.  Y.  S.  R.  211. 

The  rule  of  law  aopllcable  to  the  question  of 
sending  the  case  to  the  Jury,  etc.,  is  that  which 
would  apply  were  defendant  under  indictment 
for  sending  obacene  matter  through  the  mails. 

The  presumption  of  innocence  exists  as 
though  defendant  were  on  trial  for  that  crime; 
and  to  Justify  sending  the  case  to  the  Jury, 
there  must  be  sufficient  evidence  to  warrant  the 
Jury  in  finding  that  defendant  sent  the  letter, 
etc.,  beyond  a  reasonable  doubt. 

Woodbeek  y.  Keller,  6  Cow.  118;  Qark  v. 
Dibble,  16  Wend.  601 ;  Hopkins  v.  Smith,  8 
Barb.  599 ;  Sloeovieh  y.  Orient  Mut,  Ins.  Co. 
108  N.  Y.  66. 

Credibility  of  witnesses  is  neyer  a  separate 
ouestion  for  the  jury.  Where,  as  in  this  case, 
there  is  upon  the  one  side  but  a  scintilla  of  evi- 
dence proceeding  from  a  clearly  interested 
witness  to  sustain  the  charge  of  a  crime,  and 
upon  the  other  an  overwhelming  mass  of 
contradictory  evidence  from  witnesses,  appar- 
ently disinterested,  there  is  no  question  of 
credibilty  for  the  Jury. 

Lomer  v.  Meeker,  35  N.  Y.  861;  Elwood  v. 
Western  U.  Teleg,  Co,  45  N.  Y.  549,  6  Am. 
Rep.  140. 

There  is  no  longer  any  authority  for  the 
notion  that  the  motive  with  which  a  duty  is 
done,  or  a  right  is  asserted,  can  alone  make 
the  doing  of  the  duty,  or  the  assertion  of  the 
right,  actionable. 

PMps  y.  Nowlen,  72  N,  Y.  89,  28  Am.  Rep. 
98:  Kiff  y.  Toumans,  86  N.  Y.  824,  40  Am. 
Rep.  548. 

O^Brieiit  J.,  delivered  the  opinion  of  the 

court: 

The  principal  question  in  this  case  arises 
upon  an  exception  taken  to  the  direction  of 

20LuR.  A. 


a  verdict  for  the  defendant  upon  the  fifth 
trial  of  an  action  of  slander.  The  defamatory 
charge  is  alleged  to  have  been  made  by  tUa 
defendant  of  and  concerning  the  plaintiff,  ia 
the  month  of  February,  1878,  and  consisted, 
in  substance,  of  a  statement  to  B.  J.  Beach, 
and  other  worthy  citizens,  that  the  plaintiff 
on  January  19, 1878,  mailed  to  the  defend- 
ant's wife,  at  Rome,  N.  Y.,  a  sealed  prepaid 
envelope,  directed  to  her,  in  which  was  in* 
closed  a  printed  letter  or  circular  containing 
obscene  and  indecent  matter.  The  defendant 
was  at  the  time,  and  still  is,  the  principal 
of  the  institution  for  deaf-mutes  at  Rome, 
one  of  the  charitable  institutions  of  the  state. 
The  plaintiff  was  then  the  superintendent  of 
the  sewing  department,  and  her  duty  was  to 
superintend  the  making  of  clothing  for  the 
children  in  the  institution,  and  also  to  in- 
struct a  class  in  sewing.  The  general  man- 
agement of  the  institution  is  committed  by 
the  statute  to  a  board  of  trustees  or  directors, 
with  power  to  enact  by-laws  or  rules  and  reg- 
ulations for  the  government  of  the  institu- 
tion, and  Mr.  Beach  was  the  president  of  the 
board.  Under  the  by-laws  adopted  the  actual 
management  is,  to  a  great  extent,  devolved 
upon  an  executive  committee  composed  of  five 
members  of  the  board,  of  which  the  president 
was  always  to  be  one.  The  defenaant  was 
really  the  executive  head  and  manager  of  the 
institution.  It  was  his  dut^  and  his  right, 
under  the  rules  and  regulations  adopted  for 
its  government,  to  attend  the  meetings  of  the 
board,  to  make  reports  in  writing,  and  to 
participate  in  the  discussions.  Subject  to 
the  directions  of  the  board,  he  had  charge  of 
the  technical,  moral,  and  religious  instruc- 
tion of  the  inmates.  He  was  required  to  reg- 
ulate the  course  of  instruction  in  the  classes, 
examinations,  exhibitions,  religious  services 
in  the  chapel,  and  was  himseli  to  have  the 
immediate  charge  of  the  advanced  class.  He 
was  required  to  conduct  all  the  correspond- 
ence, employ  and  dismiss  all  persons  neces- 
sary to  be  employed,  unless  officers  of  the  in- 
stitution or  persons  appointed  by  the  board, 
and,  with  the  approval  of  the  executive  com- 
mittee, he  had  power  to  suspend  any  pro- 
fessor, officer,  or  teacher  appointed  by  the 
board.  It  was  his  duty  to  keep  a  book  in 
which  should  be  entered  all  events  worthy 
of  note  relating  to  the  institution,  which  was 
to  be  the  property  of  the  trustees,  and  sub- 
mitted to  them  at  the  quarterly  meetings, 
and  always  open  to  tiie  inspection  of  the  ex* 
ecutive  committee. 

There  is  no  dispute  as  to  the  fact  that  the 
defendant  received  the  letter  referred  to  in  the 
regular  mail  of  the  institution.  The  proofs 
show  that  he  gave  it  to  his  wife,  to  whom  it 
appeared  to  be  directed,  and  that  she  opened 
iC  and,  after  looking  at  its  contents,  nature, 
and  character,  handed  it  back  to  him.  An 
inspection  of  the  paper  indicates  that  it  had 
been  cut  from  a  book  or  pamphlet  prepared 
for  advertising  what  were  called  female  rem* 
edies  of  one  Dr.  Gofl,  of  Syracuse.  At  the 
bottom  of  one  of  the  pages  it  is  signed,  **  A 
Lady  Friend,"  in  pencil,  the  writing  appear- 
ing to  be  that  of  a  woman,  and  in  another 
part  of  the  paper,  following  an  advertisement 
of  certain  appliances  for  femaleSb  there  waa 
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written,  !n  appArently  the  same  hand,  in 
pencil,  a  statement  that  she,  whoever  the  an- 
tlior  WAS,  had  used  them,  and  that  they  would 
Accomplish  the  desired  purpose.  Without 
further  description,  it  is  sufUcient,  for  every 
purpose  uf  this  appeal,  to  say  that  it  was 
j^rossly  obscene  and  indecent,  and  the  charge 
that  the  plaintiff  was  the  author  of  it,  or 
rather  sent  it  to  the  defendant's  wife,  through 
the  mail,  was  defamatory,  and  prima  facie 
actionable.  The  defendant  examined  the 
writing  in  the  body  of  the  paper  and  the  di- 
rections on  the  envelope,  and  compared  it 
with  signatures  and  letters  of  the  plaintiff 
and  others  in  the  institution,  which  were  in 
the  oftice,  and  he  then  formed  the  opinion  that 
the  plaintiff  was  the  person  who  sent  it. 
Having  made  this  examination,  he  took  the 
letter  and  papers  to  Mr.  Beach,  the  chairman 
of  the  boai^  and  of  the  executive  committee, 
and  consulted  with  him  in  regard  to  the  mat- 
ter. In  this  interview,  it  mav  be  assumed 
from  the  proof  that  the  defendant  expressed 
the  opinion,  in  words  of  more  or  less  positive- 
ness,  that  the  plaintiff  was  the  person  who 
sent  the  letter.  Mr.  Beach,  after  an  examina- 
tion of  the  letter,  and  comparing  it  with  the 
genuine  letters  and  signatures  oi  the  plain- 
tiff, which  were  before  him.  agreed  with  the 
defendant,  but,  for  greater  caution,  suggested 
that  all  the  papers  be  sent  to  an  expert  in  New 
York  for  examination  and  his  opinion.  This 
course  was  adopted,  and  all  the  papers  were 
sent,  and  in  due  time  returned,  with  the  ex- 
pert's opinion  that  the  address  on  the  envel- 
ope and  the  pencil  writing  in  the  circular 
were  written  by  the  plaintiff.  A  meeting  of 
the  executive  committee  was  then  called,  and 
the  plaintiff  notified,  and  she  was  present 
at  the  meeting,  and  so  was  the  defendant. 
There  is  considerable  conflict  in  the  testimony 
with  respect  to  what  actually  took  place  at 
the  meeting,  and  especially  as  to  what  the 
defendant  said,  but  the  jury  could  have  found 
that  he  then  and  there  stated  and  charged,  in 
substance,  that  the  plaintiff  sent  the  letter, 
and  she  was  discharged  under  the  direction 
of  the  committee  that  day. 

The  court  held  that  the  defense  of  privi- 
lege, contained  in  the  answer,  was  estab- 
lished, and  that  there  was  no  question  for  the 
Jury.  The  general  term  has  repeatedly  re- 
versed judgments  in  the  plaintiff's  favor, 
{Hcdsiead  v.  NeUon,  24  Hun,  895,  86  Hun, 
149,  and  18  N.  Y.  8.  R.  211,)  and  has  finally 
aflirmed  the  judgment  entered  upon  the  ver- 
dict directed  against  her.  There  can  be  no 
doubt  that  the  occasions  ui>on  which  the  de- 
fendant is  shown  to  have  made  the  charge 
were  privileged;  the  only  question  being  as 
to  its  nature  and  extent.  The  defendant  oc- 
cupied an  important  and  responsible  office 
under  the  authority  of  the  state,  involving 
the  performance  of  duties  of  the  most  varied 
and  delicate  nature,  upon  which  the  efficiency 
and  welfare  of  the  institution  largely  de- 
pended. It  was  his  duty  to  watch  and  care- 
fully observe  the  moral  conduct,  not  only  of 
the  children  committed  to  his  charge,  but, 
even  in  a  greater  degree,  the  teachers,  upon 
whose  influence  and  example  so  much,  for 

good  or  evil,  depended.     It  was  essential  that 
B  should  be  at  liberty  to  communicate  freely 
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with  the  governing  body  rs  to  any  matter 
touching  the  conduct  of  either  the  teachers 
or  the  pupils.  This  he  could  not  do  if  ham- 
pered by  the  fear  of  penalties  that  could  fol- 
low errors  of  judgment  or  mistakes,  as  to  who 
was  or  was  not  properly  chargeable  with  im- 
proper conduct.  In  some  cases  the  privilege 
which  the  law  gives  to  persons  in  such  cir- 
cumstances, to  speak  freely,  is  absolute, 
however  malicious  the  intent  or  false  the 
charge  may  be.  This  immunity  applies  to 
words  defamatory  of  the  character  of  another 
spoken  by  a  member  of  a  legislative  body  in 
debate  or  in  due  course  of  proceedings,  by 
counsel  in  arguments  pertinent  to  the  issue 
before  the  courts  of  justice,  by  military  of- 
ficers in  reports  or  statements  to  their  su- 
periors, and  all  acts  of  state.  From  con- 
siderations of  public  policy,  and  to  secure 
the  unembarrassed  ana  efficient  administra- 
tion of  justice  and  public  affairs,  the  law 
denies  to  the  defamed  party  any  remedv 
through  an  action  for  libel  or  slander  in  such 
cases.  Hastings  v.  Lask,  22  Wend.  410,  84 
Am.  Dec.  380 ;  Moore  v.  Manufacturers  ^at» 
Bank,  123  N.  Y.  420. 

The  courts  have  refused  to  extend  th«)  class 
of  cases  where  absolute  privilege  a>iplies, 
and  I  shall  assume  it  does  not  applj^  \o  this 
case,  though  it  would  perhaps  be  diffjcult  to 
make  a  satisfactory  distinction,  founded  upon 
principle,  between  the  ease  of  defamatory 
words  in  a  petition  to  a  legislative  body  or 
committee,  or  the  reports  of  military  officers, 
and  the  character  of  the  charge  in  this  case, 
and  the  circumstances  under  which  it  was 
made.  If  the  defendant  believed  that  the 
plaintiff  was  the  person  who  sent  the  letter. 
It  was  his  duty  to  communicate  the  fact  to 
the  executive  committee  and  the  president, 
all  of  whom  had  a  corresponding  duty  with 
respect  to  everything  that  concerned  the  wel- 
fare of  the  institution,  and  bis  statements, 
under  such  circumstances,  were  confidential 
and  privileged  until  the  plaintiff  removed 
the  privilege  by  proof,  on  her  part,  of  act- 
ual, as  it  is  sometimes  called,  express  malice, 
or  malice  in  fact.  Byam  v.  Collins,  111  N. 
Y.  143,  2  L.  R.  A.  129;  Vand&nuse  ▼.  Me- 
Oregor,  12  Wend.  545,  27  Am.  Dec.  158; 
Van  Wyck  v.  AspinwaU,  17  N.  Y.  190; 
Washburn  y.  Oooke,  8  Denio,  120;  Ealstead 
V.  kelson,  86  Hun,  155 ;  Moore  v.  Manufact- 
urers Nat.  Bank,  supra.  This  kind  of  mal- 
ice which  overcomes  and  destroys  the  privi- 
lege is  of  course  quite  distinct  from  that 
which  the  law,  in  the  first  instance,  imputes 
with  respect  to  every  defamatory  charge,  ir- 
respective of  motive.  It  has  been  defined  to 
be  an  **  indirect  and  wicked  motive  which  in- 
duces the  defendant  to  defame  the  plaintiff." 
Odgers,  Libel  &  Slander.  267.  Unless  we 
can  find  in  the  record  in  this  case  some  proof 
which  would  warrant  the  jury  in  finding  the 
existeiice  of  such  wicked  motive  on  the  part 
of  the  defendant  when  he  made  the  charge  in 
question,  then  the  direction  of  the  learned 
trial  judge  was  correct,  and  the  judgment 
must  stand.  The  question  is  not  whether 
the  charge  is  true  or  false,  nor  whether  the 
defendant  had  sufficient  cause  to  believe  that 
the  plaintiff  sent  the  letter,  or  acted  hastily, 
or  in  a  mistake,  but  the  question  is,  the  oc* 
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caslon  being  privilep^ed,  whether  there  la 
evidence  for  the  jury  that  he  knew  or  be- 
lieved it  to  be  false.  The  defendant  may 
have  arrived  at  conclusions  without  sufficient 
evidence,  but  the  privilege  protects  him  from 
liability  on  that  ground  until  the  plaintiff 
has  overcome  the  presumption  of  good  faith 
by  proof  of  a  malicious  purpose  to  defame 
her  character,  under  cover  of  the  privilege. 
The  plaintiff  must  be  able  to  point  to  some 
evidence  in  the  record  that  would  warrant 
the  jury  in  imputing  this  guilty  motive  to 
the  defendant  before  her  appeal  can  be  sus- 
tained. Ab  malice  was  an  essential  element 
of  her  case,  not  to  be  implied  from  the  charge 
itself,  but,  quite  the  contrary,  from  the  oc- 
casion on  which  it  was  made,  the  burden  of 
establi^inff  that  fact  was  upon  her.  The 
record  discloees  no  motive  whatever  on  the 
part  of  the  defendant  for  any  charge  against 
the  plaintiff  which  he  knew  to  be  ifalse,  or 
did  not  believe  to  be  true.  We  must  there- 
fore look  through  the  evidence  for  proof  of 
malice  without  any  apparent  reason  or  motive 
for  it.  In  the  first  place  whoever  sent  the 
letter,  there  is  no  dispute  as  to  its  character, 
or  the  fact  that  the  defendant  received  it. 
Havinff  received  it,  nothing  could  be  more 
natural  on  his  part  than  to  form  some  opin- 
ion from  the  facts  at  hand  as  to  who  sent  it. 
Be  knew  the  plaintiff's  handwriting,  or  at 
least  he  supposed  he  did.  With  this  Knowl- 
edge, and  a  careful  comparison  of  the  letter 
with  the  ffenuine  writing  of  the  plaintiff, 
which  he  had  at  hand,  he  says  that  he  formed 
the  opinion  that  she  was  the  person  who  sent 
the  letter.  Then,  for  greater  caution,  he  con- 
sulted Mr.  Beach,  who  was  not  onlv  a  lawyer 
of  experience,  but  the  president  of  the  gov- 
erning body,  having  general  charge  of  the 
institution,  and  of  the  executive  committee, 
and  he  agreed  in  that  conclusion.  Whatever 
statements  he  made  to  Mr.  Beach,  and  what- 
ever opinions  he  expressed,  however  strong 
or  erroneous,  were  of  the  most  confidential 
character.  But,  as  there  was  still  the  pos- 
sibility of  mistake  present  to  their  mind, 
both  concurred  in  the  suggestion  to  procure 
the  opinion  of  a  competent  expert,  and  it 
was  procured,  with  the  result  already  stated. 
Thus  far  there  is  not  the  slightest  ground  for 
imputing  bad  faith  to  the  defendant,  because 
every  move  is  consistent  with  the  conduct  of 
a  man  honestly  seeking  for  the  truth.  The 
learned  counsel  for  the  plaintiff  has  collected 
some  facts  and  circumstances  that  antedate 
the  receipt  of  the  letter,  which  he  contends 
tend  to  prove  malice.  There  is  some  proof 
that  in  the  fall  of  1877  the  defendant  criti- 
cised the  plaintiff's  conduct,  and  said  some- 
thing about  discharging  her.  It  was  the  de- 
fendant's right  and  duty  to  freely  criticise, 
and  even  reprove,  the  plaintiff  or  any  other 
teacher,  whenever,  in  hiB  judgment,  it  was 
necessary,  and  the  exercise  of  that  ri^ht  in 
the  performance  of  that  duty  is  not  evidence 
of  malice,  or  of  that  wicked  design  to  assail 
the  plaintiff's  reputation  without  cause.  If 
this  were  not  so,  the  head  of  such  an  institu- 
tion could  not  perform  his  duty  without  in- 
curring the  charge  of  acting  from  malicious 
motives.  There  was  evidence  in  the  case 
that  on  the  evening  of  January  19,  1878,  the 
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plaintiff  went  from  Rome  to  Utlca,  return- 
Ing  on  the  5:25  train  the  same  day.  Thla 
was  for  the  purpose  of  showing  that  she  could 
not  have  put  a  letter  in  the  mail  received 
when  this  one  was.  The  absence  of  the 
plaintiff  for  a  very  short  time  on  the  after- 
noon that  the  letter  was  received  proves  very 
little  that  is  material  to  the  case.  If  it  had 
the  slightest  bearing  on  any  question  in  the 
case»  it  certainly  did  not  prove,  or  tend  to 
prove,  that  the  defendant  knew  she  was  ab- 
sent, or  knew  that  she  could  not  have  mailed 
the  letter,  or  that  she  did  not  mail  it,  and 
nothing  i^ort  of  such  proof  could  have  any 
bearing  on  the  question  of  malice. 

There  is  really  but  one  theory  of  the  case 
upon  which  actual  malice  can  be  imputed  to 
the  defendant,  and  that  is  the  one  which  the 
counsel  for  the  plaintiff  urges,  and  to  which 
most  of  the  testimony  in  the  case  is  di- 
rected,— that  he  himself  sent  this  letter  tid 
circular  to  his  wife.  Of  course,  this  invoi  ves 
the  further  hypothesis  that  he  sent  it  for  the 
purpose  of  basing  upon  it  a  false  charge 
against  the  plaintiff  as  its  author  and  sender. 
It  need  not  be  said  that,  if  this  theory  is 
correct  in  fact,  it  establishes  malice  of  the 
blackest  kind«  and,  if  there  is  any  proof  of 
it,  the  case  should  have  been  submitted  to 
the  jury.  In  searching  for  any  evidence  to 
sustain  this  theory,  or  tending  to  sustain  it 
ia  the  slightest  decree,  the  mind  naturally 
looks  for  some  motive  on  the  part  of  the  de- 
fendant that  could  possibly  move  him  or  any 
one  to  defame  the  plaintiff's  reputation  by 
such  dark  and  crooked  methods,  and  none 
whatever  is  suggested.  On  the  contrary,  the 
proof  is  that  but  a  short  time  before  the 
transaction  in  question  she  was  an  applicant 
before  the  boaitl  of  trustees  for  an  increaae 
of  salary,  and  the  defendant  aided  and  sus- 
tained her  application,  and  it  was  success- 
ful. In  the  summer  of  1877  the  defendant 
was  married,  and  visited  England  with  hia 
wife.  While  there  he  received  a  letter  fh>m 
the  plaintiff,  informing  him  in  regard  to  the 
progress  of  affairs  at  the  institution,  and 
containing  strong  expressions  of  gratitude 
and  friendship  towards  him.  The  plaintiff, 
on  the  stand,  says  that  she  was  not  quite 
sincere  in  these  professions  of  gratitude  and 
friendship.  However  that  may  be,  there  is 
not  the  slightest  proof  that  the  defendant  un- 
derstood the  letter  in  any  other  sense  than 
that  plainly  expressed  upon  its  face.  There 
is  some  proof  of  an  inciaent  connected  with 
this  letter  that,  in  behalf  of  the  plaintiff,  it 
is  insisted  tends  to  prove  malice.  The  plain- 
tiff testifies  that  in  fore  part  of  January,  1878, 
she  went  to  the  defendant's  house  to  get  a 
key,  and  found  him  sitting  at  a  desk  with 
a  pen  and  the  letter  she  had  written  him 
while  in  England  before  him.  On  aeeing^ 
her,  she  says  that  he  gathered  up  the  letter, 
and  put  it  in  a  drawer,  and  then  asked  her 
what  she  wanted,  to  which  she  replied,  ''My 
letter  that  I  wrote  you  while  in  England.^ 
He  then  informed  her  that  the  letter  had  been 
burned,  and  then  she  asked  for  the  key,  and 
left.  "The  letter,  as  already  observed,  was 
produced  at  the  trial,  and  appears  in  the 
record.  The  plaintiff's  version  of  these  trans- 
actions is  flatly  contradicted  by  the  defend* 
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ant.  But  amiimfng,  ns  we  must,  that  she 
Imew  the  letter  to  be  the  one  written  by  her 
bj  the  glnnce  she  waa  able  to  give  it,  and 
that  she  demanded  it  when  she  went  to  the 
bouse  for  another  purpose,  it  is  difficult  to 
see  bow  it  bears  on  the  question  of  malice. 
At  best,  it  proves  that  the  defendant  gave  a 
falae  excuse  for  not  returning  a  letter  which 
belonged  to  him,  and  which  the  plaintiff 
bad  no  riffht,  so  far  as  appears,  to  nemand. 
The  fact.  If  it  be  true,  that  the  plaintiff  de- 
manded its  return,  is  as  high  evidence  of 
malice  or  some  sinister  purpose  on  her  part 
aa  was  tiie  defendant's  refusal  to  return  it 
upon  grounds  that  turned  out  to  be  false,  and 
neither  furnishes  any  proof  of  mal  ice. 

The  evidence  in  support  of  the  theorr  that 
the  defendant  himself  mailed  the  letter, 
which  the  learned  counsel  for  the  plaintiff 
claims  should  have  been  submitted  to  the 
jury,  consists  of  two  items  taken  from  the 
testimony  of  his  client.  In  the  complaint 
the  plaintiff  stated  that  at  the  meeting  of  the 
^'zecutive  committee,  when  she  desired  to 
look  at  the  contents  of  the  letter,  the  defend- 
4int  refused  to  allow  her  to  see  it,  stating  that 
it  was  obscene,  and  not  fit  or  proper  for  a 
lady  to  see,  and  that  she  did  not  see  the  con- 
tents of  the  letter  so  as  to  read  the  same.  On 
the  last  trial  her  testimony,  in  substance, 
was  Uiat  she  took  the  letter  in  her  hand,  and 
partially  drew  out  the  printed  paper  from  the 
envelope,  when  Mr.  Beach  snatched  or  took 
it  from  her,  saying  it  was  not  fit  for  her  to 
«ee.  She  claims  that  it  then  had  writing  In 
ink  on  the  margin,  no  word  of  which  she 
could  give,  but  that  in  her  opinion  the  **t" 
in  some  word  was  made  by  defendant,  or  at 
least  looked  like  his.  Her  reason  for  tliis 
conclusion  was  that  the  defendant  crossed  the 
^t"  in  the  middle,  and  not  at  the  top,  which 
was  an  unusual  thing,  and  peculiar  to  him. 
The  paper,  when  pnMuoed  in  court,  had  no 
writing  whatever  on  the  margin,  and  no 
writing  in  ink  upon  any  part  of  it,  but  the 
plaintiff's  explanation  oi  that  is  that  the 
margin  with  the  writing  has  been  cut  off  by 
some  one  in  the  interest  of  the  defendant. 
An  inspection  of  the  paper  lends  no  support 
to  this  claim,  and  as  tlie  defendant,  and  prac- 
tically all  the  executive  committee,  say  there 
never  was  any  writing  In  ink  on  the  paper, 
•or  anv  other  writing,  except  that  in  pencil 
already  described,  it  can  scarcely  be  claimed 
with  an^  leason  that  the  hurried  glance  which 
the  i)laintiff  had  of  a  single  letter,  and  her 
opinion  that  it  resembled  the  defendant's 
mode  of  making;  the  same,  was  any  evidence 
of  the  important  fact  that  the  defendant's 
handwriting  was  on  the  paper,  competent  to 
submit  to  a  jury.  Moreover,  this  theory  is 
«  departure  from  the  original  position  oi  the 
plaintiff  on  the  first  and  second  trials.  Then 
she  testified  that  the  writing  was  on  the 
paper,  but,  as  she  was  confronted  with  the 
fact  that  neither  writing  nor  erasure  was  vis- 
ible upon  an  inspection  of  the  letter,  on  the 
third  trial  she  attempted  to  avoid  the  diffi- 
culty bv  claiming  that  the  margin  upon 
which  the  writing  was  had  been  cut  off,  and 
this  claim  she  subsequently  adhered  to.  On 
the  last  trial  this  claim  was  reinforced  by 
another,  and,  if  possible,  of  a  still  weaker 
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character.  The  plsfntiff  testified  that  in  her 
opinion  the  **s"  m  '^Mrs."  at  the  commence- 
ment of  the  direction  on  the  envelope  was 
written  by  defendant.  There  was  no  other 
word  or  letter  09  the  paper  that  she  would 
claim  was  written  by  him.  At  every  trial 
down  to  the  last  the  plaintiff  testified  that 
the  direction  on  the  envelope  was,  in  her 
opinion,  the  writing  of  another  lady  whom 
she  named,  and  who  had  been,  or  was  then, 
connected  with  the  institution.  On  the  third 
trial  her  counsel  in  open  court,  and  in  her 
presence,  conceded  that  none  of  the  writing 
on  the  envelope  was  that  of  the  defendant. 
To  submit  the  case  to  the  Jurv  upon  such 
evidence  would  in  my  opinion  be  little  short 
of  a  travesty  upon  the  administration  of  jus- 
tice. The  theory  that  the  defendant  sent  this 
letter  to  his  wife  is  devoid  of  evidence  or 
probability.  It  ascribes  to  him  not  only  a 
dark  and  wicked  design  to  defame  the  plain- 
tiff's reputation,  but  also  the  knowledge  that 
he  could  do  it  with  impunity,  under  cover 
of  a  privilej^ed  occasion,  whicn  is  a  necessary 
part  of  the  plot,  and  attributes  to  a  layman 
an  intimate  knowledge  of  the  law  of  slander 
and  libel  quite  extraordinary.  There  were 
so  many  other  and  simpler  meuiods  of  gratif  v- 
ing  malice,  if  it  existed,  available  to  the 
defendant,  that  the  suggestion  to  his  mind 
of  such  a  complicated  scheme  savors  more 
of  fiction  than  truth.  Sti  1 1 ,  however  i  m prob- 
able it  may  appear,  if  there  was  any  evi- 
dence of  it,  the  question  was  doubtless  for 
the  jury.  But  the  only  proof  given  was  an 
attempt  to  connect  the  defendant  with  some 
part  of  the  writing  on  the  letter  or  envelope 
as  the  author,  and  this,  as  we  have  seen,  ut- 
terly failed.  It  is  now  well  settled  that  to 
show  tliat  the  charge  was  false  is  not  evi- 
dence of  malice  which  entitles  the  party  to 
have  the  question  submitted  to  the  jury. 
Fowle$  V.  Anoen,  80  N.  Y.  20. 

A  privileged  communication  may  be  de- 
fined to  be  a  statement  or  charge,  defamatory 
of  the  character  of  another,  but  made  under 
such  circumstances  as  to  rebut  the  legal  in- 
ference of  malice.  Klinek  v.  OoUby,  46  N. 
Y.  427 ;  Hamilton  v.  Eno,  81  N.  Y.  116 ; 
Letoii  V.  Chapman,  16  N.  Y.  874.  The  charge 
in  question  was  one  of  that  character,  and 
the  Durden  was  thrown  upon  the  plaintiff  of 
giving  proof  of  actual  malice  sufficient  to 
take  the  case  to  the  jury.  Whether  the 
plaintiff  met  the  requirements  of  the  case  in 
this  respect  rendered  it  necessary  to  examine 
the  testimony  more  minutely  than  usually 
falls  within  the  province  of  this  court,  ancl 
we  think  she  has  not.  The  most  that  can 
possibly  be  said  is  that  there  was  a  scintilla 
of  evidence  on  the  question  of  malice,  which, 
under  the  doctrine  of  some  older  cases,  was 
sufficient  to  carry  the  question  to  the  jury. 
But  this  court  is  now  firmly  committed  to  the 
more  modern  and  reasonable  rule,  that  where 
there  is  no  evidence  upon  an  issue  before  the 
jury,  or  the  weight  of  evidence  is  so  de- 
cidedly preponderating  In  favor  of  one  side 
that  a  verdict  contrary  to  it  would  be  set 
aside,  it  is  the  duty  of  the  trial  judge  to 
nonsuit,  or  to  direct  a  verdict,  as  the  case 
may  require.  In  a  recent  decision,  in  which 
the  opinion  was  given  by  Judge  Gray,  after 
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an  elaborate  ezami nation  of  the  authorities 
-which  are  there  collected,  this  court  has  given 
the  f  ul  1  est  assent  to  the  rule.  Linhiuf  v.  Lorn- 
hard,  137  N.  Y.  417,  ante,  48.  I  will  only  add 
that,  in  my  opinion,  there  was  much  more 
evidence  to  submit  to  the  jury  in  that  case 
than  can  be  found  in  the  record  in  this  upon 
the  questions  with  respoct  to  which  the  plain- 
tiif 's  counsel  requested  the  submission  of  the 
case. 

Another  exception  remains  to  be  consid- 
ered, of  quite  a  different  character.  In  a 
separate  cause  of  action  it  is  stated  In  the 
complaint  that,  at  a  date  subsequent  to  the 
transactions  which  have  been  discussed,  the 
defendant,  in  the  presence  of  another  person, 
stated  of  and  concerning  the  plaintiff  that  she 
''entertained  gentlemen  callers  at  late  hours, 
and  he  thought  it  did  not  speak  well  for  her ; 
that  he  did  not  like  the  plaintiff  for  these 
reasons;"  that  she  ''entertained  eentlemen 
company  at  all  hours  of  the  night ;  that  young 
men  haa  been  seen  leaving  pfaintiff's  sleep- 
ing room  at  different  hours  of  the  ni  ght.  ^  On 
the  trial  the  plaintiff's  counsel  offered  some 
evidence  tending  to  prove  that  the  defend- 
ant, in  a  conversation  with  the  person  named 
in  the  complaint,  used  some  of  the  words 
charged  in  the  pleading,  not,  as  he  stated,  to 
prove  malice  in  making  the  other  charge,  but 
to  support  another  and  independent  cause  of 
action.  The  words  offered  were  that  "she 
was  in  the  habit  of  entertaining  gentlemen 
callers  at  all  hours  of  the  night. ''^  The  court 
held  that,  standinc:  alooe,  they  did  not  nec- 
essarily impute  unchastity,  and  were  not  ad- 
missible to  sustain  the  separate  cause  of  ac- 
tion. The  plaintiff's  counsel  excepted  to  the 
ruling.  The  statute  now  makes  words  im- 
puting unchastity  to  a  woman  actionable, 
without  proof  of  special  damages,  (Code  Civ. 
Proc.  g  1906.)  but  it  has  not  dispensed  with 
the  necessity  of  innuendoes  pointing  to  an  in- 
jurious intent  or  meaning  m  the  use  of  the 
words.  It  cannot  be  held  that  these  words 
necessarily,  and  as  matter  of  law,  charge  un- 
chastity. That  would  depend  upon  who  the 
callers  were,  and  their  purpose  in  calling, 
and  her  purpose  in  receiving  them.     It  is 

Eossible  that  a  call  upon  a  lady,  at  a  later 
our  than  that  prescribed  by  conventional 
rules,  by  gentlemen  relatives  or  friends,  may 
be  entirely  innocent.  It  is  quite  possible, 
also,  that  a  iury  could  find  that  the  defend- 
ant intende(),  by  the  use  of  the  words,  to 
make  a  defamatory  charge.  The  Intent  of 
the  defendant,  and  the  sense  in  which  the 
words  were  used,  become  in  such  cases  an 
important  inquiry,  not  permissible  at  the 
trial  without  an  allegation  of  some  kind  in 
the  pleading  that  he  intended  to  impute  un- 
chastity. Such  a  charge,  and  even  words  of 
much  plainer  and  unmistakable  import,  were 
not  actionable  at  common  law  without  al- 
legation and  proof  of  special  damages.  Od- 
gers.  Libel  &  Slander,  p.  84,  noU  a;  Anony- 
ffiovs,  60  N.  y.  262.  19  Am.  Rep.  174.  It 
has  been  held  that  to  say  of  a  female  that 
"she  is  a  bad  girl,"  or  a  "bad  woman,"  was 
not  actionable,  even  with  an  innuendo  aver- 
ring that  the  intent  was  to  charge  her  with 
being  a  prostitute,  unless,  at  the  same  time, 
there  were  averments  and  a  colloquium  that 
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would  warrant  the  innuendo.  BmU  r.  8now^ 
18  Met.  278,  46  Am.  Dec.  780 ;  FiUgfrnld  v. 
Robiimon,  112  Mass.  880;  lUddM  v.  Thayer^ 
127  Mass.  489. 

While  this  court  will  not  be  inclined  to 
go  so  far  as  to  adhere  to  so  strict  a  rule,  yet 
we  think  that  a  pleading,  in  an  action  of 
slander,  averring  the  use  of  words  like  these, 
that  may  or  may  not  be  harmless,  according 
to  the  int«nt  of  the  party  using  them  and  the 
sense  in  which  they  are  used,  is  not  sufficient 
without  an  innuendo  or  allegation  of  some 
kind  that  they  were  used  in  a  sense  to  render 
them  actionable. 

The  other  exceptions  in  the  case  present  no 
ground  of  error,  and  thejudgmmU  should  tfiere- 
fare  be  affirmed. 

All  concur,  except  Peckham  and 
nard.  </</.,  dissenting. 
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PEOPLE  of  the  State  of  New  York,  «v  rd, 
Joseph  CAUFFMAN  et  al.,  Reepts., 

John  VAN  BUREN  et  ai.,  AppU 

(186  N.  Y.  2S2L) 

1.   Disobedience  of  a  preliminary  la» 
Jnnetion  is  pnnlBhable  ae  a  eontempt 

'SoTM.-'lnjunctiona  in  aid  of  aUachmenu 

The  majority  of  the  cases  hold  tbat  if  the  attach- 
ment oreates  a  lien  upon  the  property  attacbed 
the  attaching  creditor  is  entitled  to  protect  his  lien 
by  injunction. 

A  creditor  taking  out  a  writ  of  attachment  under 
the  act  concerntnfiT  absent  and  concealed  debtors^ 
acquires  a  lien  which  entitles  him  to  the  aid  of 
equity  by  injunction  or  otherwise  to  prevent  a  dis- 
position of  the  attached  property  in  fraud  of  hia 
claioa.  Falconer  v.  Freeman^  4  Sandf.  Ch.  666«  7  L. 
ed.mO. 

Where  the  levy  of  an  attachment  glrea  a  lien,  a 
partnership  creditor  having  levied  a  valid  attach- 
ment on  the  property  of  an  insolvent  firm  should 
be  permitted  to  have  such  property,  or  the  f  rulta 
thereof,  preserved  until  his  cause  can  be  adjudi- 
cated, and  for  that  purpose  the  sale  of  the  attacbed 
property  under  the  execution  may  be  enjoined,  or 
the  proceeds  thereof  retained  In  the  onsf  ody  of  the 
court  for  his  benefit,  in  case  he  succeeds  in  obtain- 
ing Judgment  against  the  firm.  Schuster  r,  Kader» 
18  Ckilo.  dS». 

Where,  after  levying  an  attachment  on  real  es- 
tate, the  title  is  discovered  to  have  been  fraudu- 
lently transferred  to  a  third  person  for  the  purpoee- 
of  getting  it  out  of  the  reach  of  Greditors,  the  at- 
taching creditor  may  enjoin  the  holder  from  dis- 
posing of  It  pending  the  attachment  proceedings. 
Joseph  Y.  McGlil.  6S  Iowa,  127. 

Attaching  creditors  of  an  insolvent  can  enjoin  a 
sale  of  the  attached  property  under  a  fraudulent 
distress  for  rent.    Oogbum  v.  Pollock,  64  Miss.  030. 

Where  the  attachment  is  levied  on  property  in 
the  hands  of  a  third  person,  it  becomes  a  lien  tbere- 
( n  and  the  attaching  creditors  can  enjoin  tbe  sale- 
of  the  property  under  subsequent  executions  unttk 
determination  of  the  priorities  of  the  liens.  North- 
tield  Knife  Co.  v.  Shapleigh,  24  Neb.  835. 

A  crcHlitor,  whose  attachment  has  been  levied  on 
goods  in  the  possession  of  a  sheriff  under  an  exe- 
cution issued  on  a  fraudulent  Judgment  by  confes- 
sion, has  such  a  lien  on  the  goods  as  to  authorize 
an  injunction  on  his  behalf.  Blum  ▼.  Sohram, » 
Tex.  524. 
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anlen  the  order  was  void  upon  Its  ftioe  for  an 
utter  lack  of  jurisdiotlon  on  the  part  of  the  judge 
who  granted  it. 

8.  An  ii^iuiction  may  be  grraAted  in  aid 
of  an  attachment  creditor  to  prevent 
the  sale  of  the  attached  property  under 
priorexecutlons  against  the  debtor  where  he  is 
insolvent  and  has  fraudulently  confessed  the 
Judgments  under  whloh  tne  executions  were 
levied. 

8.  Jurisdiction  to  i^rant  an  ii^Jnnetion 
in  aid  of  an  attachment  is  not  defeated 
BO  as  to  make  it  subject  to  collateral  attack  by 
the  fact  that  the  injunction  is  issued  before  the 
attachment  was  levied. 

4.  An  ii^Jnnction  which  is  based  on  ex- 
trinsic fkctSt  under  Oode  Civ.  Proc.,  i  004.  as 
well  as  one  based  on  the  nature  of  the  action 
under  I  W8,  is  within  the  provisions  of  1 608,  al- 
lowing It  to  be  granted  to  aooompany  the  sum- 
mons. 

6.  The  line  for  disobeyinir>uiii4«mction 
against  the  sale  of  property  on  execution  where- 
by the  lien  of  the  plaintiir^  attachments  was  lost 
should  be,  under  Oode  Civ.  Proc.,  i  2284,  the 
amount  of  his  debt  where  it  has  become  merged 
In  a  judgment  which  the  attached  property  was 
sulBclent  to  satisfy  and  the  debtor  is  insolvent 
and  no  proof  is  made  In  reduction  of  damages. 

iEarU  Ch.  J.,  and  Ffneh  and  Peelchom,  JJ..,  dissent.) 
(December  S0»  IBOCB.) 


APPEAJj  by  defeDdants  from  an  order  of  the 
Qeneral  Term  of  the  Supreme  Court,  Fifth 
Deparlment,  affirming  an  order  of  a  special 
term  held  In  Monroe  County  adjudging  de- 
fendants guilty  of  contempt  of  court  for  violat- 
ing an  injunction  order  and  imposing  upon 
them  a  fine  to  compensate  relators  for  the 
losses  which  they  had  sustained  by  reason  of 
saeh  violation.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Jfr.  M.  M.  Waterst  with  MeserB.  Hop* 
kins  &  Bondjy,  for  appellants: 

Because  the  mju notion  order  granted  by  the 
Monroe  county  judge  on  the  Ist  day  of  Janu- 
ary, 1891,  was  neither  passed  upon  the  com- 
plaint  in  this  action,  nor  upon  any  affidavit 
stating  what  the  complaint  contained,  it  did 
not  appear  from  the  complaint  either  that  the 
plaintiffs  .demand  or  are  entitled  to  a  judg- 
ment against  the  defendants,  restraining,  etc. 

Therefore,  as  matter  of  law,  the  county 
judge  had  no  jurisdiction  to  grant  the  injunc- 
tion, under  the  authority  of  %  603  of  the  Code 
of  Civil  Procedure. 

McHenry  v.  Jewett,  90  N.  Y.  58. 

Because  the  action  was  not  pending  on  the 
Ist  day  of  January,  1891,  when  the  injunction 
order  was  made,  and  because  the  acts  restrain- 
ed were  not  acts  in  violation  of  plaintiffs'^ 
rights  respecting  the  subject  of  the  action,  the 
case  made  by  the  affidavit  as  the  sole  basis  of 


The  foreclosure  of  a  fraudulent  chattel  mortgage 
may  be  restrained  to  protect  the  lien  of  an  attach- 
ing creditor  of  the  mortgaged  property.  Meacham 
Arms  Co.  v.  Swarts,  2  Wash.  Terr.  412. 

Attachment  creditors  of  one  whose  property  has 
been  sold  under  judgment  may,  where  fraud  is  al- 
leged, have  an  Injunction  to  prevent  the  disposi- 
tion of  the  proceeds  of  the  sale  until  such  reasonable 
time  as  will  enable  them  to  obtain  judnnents. 
Tannenbaum  v.  Rosswog,  0  N.  Y.  Supp.  678. 

And  in  jurisdictions  where  the  right  of  an  at- 
taching creditor  to  ffie  a  creditor^  bill  is  recognized 
he  is  permitted  to  ask  for  an  Injunction  in  aid  of 
his  bill. 

An  injunction  may  be  awarded  to  an  attaching 
creditor  in  aid  of  a  bill  filed  by  him  to  remove  ob- 
structions m  the  way  of  his  having  the  full  benefit 
of  his  attachment.  Williams  v.  Michenor,  11 N.  J. 
Eq.  SaO. 

Aftei^  money  arising  from  a  foreclosure  sale  has 
been  attached  In  the  hands  of  a  sheriff,  a  creditor*s 
bill  may  be  filed  to  determine  the  validity  of  the 
mortgage  and  an  injunction  procured  to  impound 
the  funds  in  the  sherilTs  hands  until  the  determina- 
tion of  that  question.  Conover  v.  Buokman,  83  N. 
J.Bq.aOB. 

An  injunction  may  be  properly  issued  to  prevent 
a  disposition  of  the  money  arising  from  a  sale  of 
the  property  under  executions  on  confessed  judg- 
ments, to  satisfy  which  an  attaching  creditor  has 
filed  a  bill  in  equity.  KeUer  v.  Payne,  16  N.  Y.  & 
B.245. 

An  attachment  creditor  has  a  lien  which  will  en- 
title him  to  maintain  a  suit  for  the  appoiatmeot  of 
a  receiver  and  for  an  injunction  restraining  the 
prosecution  of  subsequent  suits  and  an  adjudica- 
tion of  the  respective  claims  upon  the  property. 
National  Park  Bank  v.  Goddard.  131  N.  Y.  494,  af- 
firming 6!$  Hun,  81. 

A  creditor  by  foreign  attachment  In  equity  is  en- 
titled to  injunctive  relief  against  other  attach- 
ments at  law.  Erskine  v.  Btaley,  12  Leigh,  406: 
Hoore  v.  Holt,  10  Gratt.  284. 

There  are  some  jurisdictions  where  an  attach - 
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ment  appears  to  create  no  lien  if  such  a  thing  could 
be  Imagined  and  there  no  injunction  In  aid  of  the 
attachment  is  permitted. 

An  attaching  creditor  stands  on  no  better  ground 
than  one  who  sues  by  the  ordinary  process  of  the- 
court  in  respect  to  the  right  to  restrain  the  disposi- 
tion of  the  debtor's  property  under  confessed  judg- 
ments. He  must  flret  obtain  his  judgment  and  is- 
sne  his  execution  before  he  can  interfere.  Martin 
V.  Michael,  28  Mo.  sa  But  even  there  it  is  held  that 
if  the  creditor  gets  a  Hen  he  is  entitled  to  injuno- 
tive  aid.    Hulett  v.  Stockwell,  27  Mo.  App.  8S8. 

There  are  other  cases  where  an  Injnootion  hae 
been  regarded  as  useless  or  Inequitable  in  which  it 
has  been  refused. 

Where  an  attachment  against  a  nonresident  hae 
been  levied  on  funds  of  an  insolvent  corporation 
in  the  bands  of  a  receiver,  the  attachment  binds 
the  funds  in  his  bands  and  an  injunction  restrain- 
ing him  from  parting  with  them  is  not  necessary* 
Kimball  v.  Lee,  48  N.  J.  Bq.  277. 

Equity  will  not  interfere  to  tie  up  or  impound 
interests  after  an  execution  sale  thereof  in  order 
to  establish  a  Uen  thereon  under  attachment  pro- 
ceedings that  have  not  reached  a  judgment.  Boll- 
ins  V.  Van  Baalen,  66  Mich.  610. 

An  attachment  creditor  has  no  right  to  enjoin 
the  dissolution  of  an  insolvent  corporation,  where- 
there  is  no  charge  of  fraud  or  damage  save  by  the 
previous  gross  mismanagement  and  what  will  be 
acfu)mpliahed  by  dissolution.  Cleveland  City 
Forge  Iron  Co.  v.  Taylor  Bros.  Lron  Works,  64 
Fed.  Rep.  85. 

The  suit'  for  injunction  cannot  be  maintained*, 
where  the  only  title  of  complainants  is  that  they 
have  attempted  to  make  an  attachment  on  certain 
real  estate  never  owned  by  their  debtor.  Griffin  v» 
Nitcher,  57  Me.  270. 

A  bill  for  injunction  will  be  maintaioed  on  an 
attachmeat  where  the  answer  admits  the  de- 
fendant?8  debt  and  insolvency  and  all  other  mate> 
rial  allegations  of  the  bill  except  the  fraud* 
Heyneman  v.  Dannenberg,  6  Gal.  876^  66  Am.  Deot. 
610.  H.  P.  F. 
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the  order  was  not  tbe  case  prescribed  by  g  604 
of  the  Code  of  Civil  Proceaure,  and  therefore, 
as  matter  of  law,  tbe  oouoty  Judge  of  Monroe 
county  had  no  jurisdiction  to  grant  the  injunc- 
tion under  tbe  authority  of  g  604  of  the  Code 
of  Civil  Procedure. 

N.  T.  Code  Civ.  Proa  §  604;  McHenry  ▼. 
Jewett,  9upra. 

Because  an  Injunction  as  a  provisional  rem- 
edy can  only  be  granted  in  cases  provided  for 
by  tbe  Code  of  Civil  Procedure  and  §§  608  and 
60 i  embrace  everv  case  provided  for  bv  the 
aaid  Code  of  Civil  Procedure,  as  matter  of  law 
the  county  judge  had  no  jurisdiction  to  restrain 
tbe  sale  purporting  to  be  restrained  by  tbe  in- 
junction order  of  January  1,  1891. 

FdlotM  v.  Eeermans,  18  Abb.  Pr.  K.  8.  1; 
Erie  B,  Go.  v.  Bamaey,  46  N.  Y.  687 

Because  the  subject-matter  of  tbe  action  as 
stated  in  CaufPman's  affidavit  was  the  interpo- 
sition of  tbe  court,to  adjudge  an  attachment  a 
lien  upon  the  attachment  debtors'  property  be- 
fore the  attachment  had  been  actually  levied, 
that  subject-matter  was  not  within  the  juris- 
diction of  the  court  and  tbe  affidavit  stated  no 
other  subject-matter. 

Anthony  v.  Wood,  96  N.  Y.  180;  Geery  ▼. 
Geery,eS  JN.  Y.  252;  Hunt  v.  Sunt,  72  N.  Y. 
217,  28  Am.  Rep.  129;  Tliomas  v.  Mutieal  MuU 
Proteetive  Union,  8  L.  R.  A.  175, 121 N.  Y.  45; 
JieBenry  ▼.  Jeioett,  supra;  People  v.  Canal 
Board  of  New  York,  66  K.  Y.  890;  Alien  v. 
Meyer,  78  N.Y.  1. 

The  sheriff  held  the  property  in  his  custody 
aud  possession  under  tbe  execution  by  him 
levied  before  the  commencement  of  tbe  attach- 
ment action  and  said  propertv  was  therefore 
in  the  custody  of  tbe  law  and  not  subject  to 
any  levy  by  attachment. 

Crocker,  Sheriffs,  §S  481,  449;  Van  Winkle 
Udall,  1  Hill,  659;  llagan  v.  Lucoi,  85  U.  8. 
10  Pet.  400,  9  L.  ed.  470. 

JUr.  William  F.  Coi^swell  for  respond- 
ents. 

Maynardt  •/.,  delivered  the  opinion  of 
the  court: 

The  defendants  were  properly  adjudged 
guilty  of  contempt  in  disobeying  the  pre- 
liminary injunction  order  granted  by  the 
county  judge  of  Monroe  county,  unless  tbe 
order  was  void  upon  its  face  for  an  utt«r  lack 
of  jurisdiction  on  the  part  of  the  judge  who 
granted  it.  People  v.  Sturtevant,  9  N.  Y.  208, 
60  Am.  Dec.  586.  No  matter  how  erroneous 
the  action  of  the  court  may  have  been  in  tak- 
ing cognizance  of  tbe  suit  and  awarding  a 
mandatory  process,  unless  there  was  an  entire 
absence  of  judicial  authority  to  act  in  the 
premises  it  was  the  dut^  of  the  defendants  to 
obey  its  commands  until  they  had  been  re- 
voked by  an  order  made  in  the  action  in  which 
they  had  been  issued,  either  upon  motion  or 
appeal,  or  by  some  other  method  of  direct 
review.  It  is  not  denied  that  the  court  ac- 
quired jurisdiction  of  the  person  of  the  de- 
fendants in  this  case,  and  ite  power  to  act  was 
unquestionable,  provided  it  had  jurisdiction 
of  the  subject-matter  of  the  action.  For  the 
purpose  of  determining  this  question, •all  the 
averments  contained  in  the  complaint  and  in 
the  plaintiffs*  moving  papers  upon  the  ap- 
plication for  the  injunction  order  must  be 
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taken  as  unqualifiedly  true.  The  plaintiff^ 
were  creditors  at  large  of  the  defendants 
Elock  &  Tiffany,  who,  a  few  days  before  the 
commencement  of  this  action,  it  is  alleged, 
fraudulently  confessed  judgments  to  three  of 
the  defendants  to  the  amount  of  $17,000,  and 
about  the  same  time  fraudulently  mortgaged 
or  conveyed  their  real  property  to  two  of  the 
other  defendants.  The  defendant  debtors 
were  insolvent  when  these  transactions  oc- 
curred, and,  as  it  must  be  assumed  upon  this 
appeal,  they  were  entered  into  by  the  varioua 
parties  to  them,  with  the  intent  and  for  the 

gurpose  of  defrauding^  the  other  creditors  of 
Hock  &  Tiffany,  and  in  order  to  secure  pref- 
erences to  themselves,  not  obtainable  under 
the  general  assignment  laws  of  the  state. 
Immediately  upon  the  confession  of  these 
judgments,  executions  were  issued  to  the 
sheriff  of  Oswego  couuty,  where  the  debtors 
resided,  and  a  levy  was  made  by  him  upon 
all  their  tangible  property,  and,  it  is  to  be 
inferred,  upon  all  the  property  which  they 
then  owned,  which  was  subject  to  seizure ; 
and  the  sheriff  had  advertised  the  property 
to  be  sold  to  satisfy  the  executioub.  Upon 
tbe  discovery  of  these  facts,  the  plaintiffs  at 
once  began  suit  against  their  debtors,  to  re- 
cover the  amount  of  their  debt,  and  obtained 
and  issued  a  warrant  of  attachment  upon  the 
ground  that  their  debtors  had  assignea  or  dis- 
posed of,  or  were  about  to  assign' or  dispose 
of,  their  property  with  intent  to  defraud 
creditors.  It  does  not  appear  whether  the 
attachment  was  delivered  to  the  sheriff  or  the 
coroner,  and  it  is  perhaps  immaterial,  but  it 
is  claimed  it  was  levied  on  the  same  property 
upon  which  the  sheriff  had  levied  under  the 
executions  Issued  upon  the  fraudulent  judg- 
ments. But  such  levy  would,  prima  facie, 
be  subject  to  the  levy  made  under  the  prior 
executions,  and  the  proceeds  of  the  personal 
property,  if  sold  by  the  officer,  must  be  first 
applied  to  the  satisfaction  of  the  elder  pro- 
cess. This,  we  think,  correctly  states  the 
legal  relations  of  the  parties  to  this  property 
when  the  present  action  was  commenced  upon 
the  equity  side  of  the  court,  to  which  the 
fraudulent  judgment  creditors  and  grantees, 
the  sheriff  and  the  defendants  in  the  attach- 
ment suit,  were  made  defendants ;  and  the 
plaintiffs  demand,  as  a  part  of  the  relief  to 
which  they  claim  to  be  entitled,  that  the  lien 
of  the  fraudulent  judgment  creditors  under 
the  executions  which  they  have  procured  to 
be  issued  upon  their  judgments  shall  be  post* 
poned  to  tbe  lien  which  the  plaintiff  has  ac- 
quired by  virtue  of  his  attachment. 

The  question  whether  the  facts  alleged  con- 
stitute a  cause  of  action,  and  afford  suflQcient 
grounds  for  the  equitable  interference  of  the 
supreme  court,  is  one  which  has  never  been 
authoritatively  determined  by  this  court,  and 
the  decisions  m  the  courts  below  have  been 
far  from  harmon i ous  u  pon  the  subject.  There- 
has  also  been  a  ^reat  diversity  of  judicial 
opinion  upon  this  point  in  other  states,  and 
it  is  stated  in  the  American  and  English 
Encyclopedia  of  Law  (volume  4,  p.  575)  that 
**  whether  an  equitable  suit,  analogous  to  the 
creditors'  suit,  will  be  allowed  in  aid  of  the 
lien  created  by  an  attachment  before  the  re- 
covery of  judgment,  is  a  question  to  which 


1899. 


Feoi'i.is,  ex  rel.  Cauffmak,  t.  Van  Bubbn. 


449 


the  American  courts  have  given  directly  dif- 
ferent answers."  In  the  cases  of  Eail  v. 
Stryker,  27  N.  Y.  596,  and  Rinchey  v.  Btryker, 
28  N.  Y.  45,  84  Am.  Dec.  824,  it  was  held 
that  under  a  warrant  of  attachment  anv  prop- 
erty of  the  debtor  transferred  in  fraud  of  his 
creditors  could  be  seized,  and  that,  after  serv- 
ice of  the  warrant,  the  party  procuring  it  is 
no  longer  to  be  deemed  a  creaitor  at  large, 
but  a  creditor  having  a  specific  lien  upon  the 
^oods  attached :  and  that  for  the  purpose  of 
upholding  the  attachment  and  the  hen  ac- 
•quired  under  it  the  decision  of  the  judge 
granting  the  warrant  is  to  be  deemed  an  ad- 
judication of  the  existence  of  the  debt,  which 
is  conclusive  upon  the  fraudulent  transferee 
of  the  debtor's  property.  In  both  cases  suit 
was  brought  against  the  attaching  creditor 
by  a  party  claiming  title  from  the  debtor  by 
a'transfer  anterior  to  the  attachment,  and  the 
creditor  was  permitted  to  show  by  way  of  de- 
fense to  the  action  that  the  alleged  transfer 
"was  fraudulent,  and  hence  void  as  to  him. 
It  has  therefore  been  contended,  and  perhaps 
<»rrectly,  that  they  are  not  authority  for  the 
proposition  that  a  part^  suing  out  an  attach- 
ment can  take  affirmative  action  before  the 
recovery  of  judgment  to  set  aside  a  fraudulent 
oonvejance  of  his  debtor's  property.  He  may 
use  his  process,  it  is  claimed,  for  defensive 
purposes,  but  not  for  offensive  warfare.  Still 
the  cases  ma}r  be  regarded  as  decisive  of  the 
^neral  question  that  an  attaching  creditor 
oeases  to  occupy  the  defenseless  position  of  a 
creditor  at  lar^e,  and  becomes,  in  a  certain 
sense,  invested  with  the  privileges  of  a 
•creditor  whose  debt  has  been  adjudged  val- 
id, and  who  finds  himself  embarrassed  in 
its  collection  by  the  fraudulent  conduct  of 
the  debtor.  In  Hall  v.  8tryk»r,  Chief  Judge 
Denio,  at  page  601,  says :  "  When  the  cred- 
itor has  procured  legal  process,  such  as 
the  law  allows  a  creditor  to  have  against 
the  property  of  his  debtor,  he  has  acquired 
the  standing  of  a  creditor  in  respect  to  all  the 
property  of  his  debtor,  and  that  which  he 
nas  conveyed  with  the  Intent  forbidden  by 
the  law  (the  conveyance  being  void)  is  as 
much  his  in  the  judgment  of  the  law,  and 
^is  fully  subject  to  the  process,  as  if  the  con- 
veyance had  not  been  made.  Under  certain 
•circumstances,  the  law  has,  upon  motive  of 
policy,  allowed  an  ex  parte  determination  as 
to  the  existence  of  the  debt,  and  permitted 
process  to  issue  against  the  debtor's  property 
upon  such  determination,  providing,  how- 
ever, for  sufficient  security  to  the  debtor  if, 
upon  a  regular  trial,  the  alleged  creditor 
shall  fail  to  establish  the  existence  of  the  de- 
mand. "  These  cases  were  followed  in  Frost 
▼.  Mott,  84  N.  Y.  258,  where  Porter,  J,, 
states  the  doctrine  without  qualification  that 
•*a  creditor,  by  attaching  property  in  the 
possession  of  his  debtor,  acquires  a  specific 
lien  upon  his  interest,  and  is  entitled,  like 
«  ludgment  creditor,  to  impeach  the  color- 
able title  of  a  fraudulent  mortgaflree."  But 
this  was  also  a  case  where  the  atta<3iing  cred- 
itor had  been  made  a  defendant  in  an  action 
of  trespass  for  the  takine  of  the  property, 
and  nothing  was  thererore  necessarily  de- 
cided, except  that,  under  such  circumstances, 
he  could  defend  his  possession  by  showing  the 
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fraud  which  would  defeat  the  claimant'i 
title. 

In  Thurher  ▼.  Blanck,  50  N.  Y.  80,  it  wat 
held  that  an  attaching  creditor  had  no  stand- 
ing in  court  to  reach  equitable  assets  until 
his  remedy  at  law  was  exhausted,  nor  to  at* 
tack  a  fraudulent  transfer  of  the  property  of 
his  debtor  until  after  judgment;  and  in 
Mechanics  d  T.  Bank  v.  Dakin,  51  N.  Y. 
519,  the  commission  of  appeals  held  that  an 
attaching  creditor,  after  the  recovery  of  judg- 
ment and  the  iasuing  of  execution,  may 
maintain  an  equitable  action  in  his  own  name 
to  set  aside  a  fraudulent  transfer  of  the  prop- 
erty which  had  been  seized  under  the  at- 
tachment. The  impression  seems  to  have 
prevailed  that  there  was  an  irreconcilable 
conflict  between  these  two  cases,  and  the  re- 
porter, in  a  footnote  in  51 N.  Y.  says :  "  This 
case,  it  will  be  perceived,  was  argued  prior 
to  the  decision  of  the  case  of  fhurber  v. 
Blanck,  50  N.  Y.  80,  with  which  it  is  in 
conflict.  That  case  had  not  been  brought  to 
the  attention  of  the  commission  at  the  time 
of  the  decision  herein."  But  we  fail  to  dis- 
cover any  real  ground  of  antagonism  between 
them.  In  Ihvrber  v.  Blanck  the  court  was 
dealing  with  an  attempt  on  the  part  of  an 
attaching  creditor  to  reach  equitable  assets, 
which  it  has  been  uniformly  held  cannot  be 
done  until  judgment  has  been  recovered,  ex- 
ecution issued  and  returned  unsatisfied,  and 
an  action  or  proceeding  in  the  nature  of  a 
creditors'  bill  instituted.  The  provisions  of 
the  Revised  Statutes  (now  section  1871-1879 
of  the  Code)  which  authorized  a  judgment 
creditors'  action  imperatively  require  the 
recovery  of  a  judgment,  and  the  issue  and 
return  of  an  execution  unsatisfied,  as  an  in- 
dispensable condition  of  the  creditors'  right 
to  brin^  the  action.  In  Mechanics  d  T.  Bank 
V.  Daktn,  supra,  the  attaching  creditor  had, 
by  the  recovery  of  Judgment  and  the  issue  of 
execution,  acquired  the  right  to  have  the  at- 
tached property  applied  to  the  satisfaction  of 
the  execution,  but  in  the  assertion  of  this 
right  he  found  the  way  obstructed  by  the  in- 
terposition of  a  conveyance  of  the  property  by 
his  debtor,  which  was  apparently  valid,  but 
which  was  In  fact  void.  In  such  cases  it  has 
always  been  held  that,  while  the  process  for 
the  collection  of  the  debt  was  outstanding, 
the  equitable  jurisdiction  of  the  court  could 
be  invoked  to  remove  the  fraudulent  obstruc- 
tion to  the  legal  process,  and  permit  it  to  be 
effectually  enforced. 

The  subsequent  decisions  bearing  upon  the 
question  in  this  court  have  all  been  in  line 
with  the  principles  enunciated  in  these  two 
typical  cases,  but  none  of  them  involved  the 
point  here  presented,  of  the  right  of  an  at- 
taching cr^itor  to  prevent  the  application 
of  the  attached  property  to  the  payment  of  a 
prior  lien.  It  must  be  apparent  that,  unless 
such  a  right  exists,  the  remedy  by  attach- 
ment will  be  lost  in  many  cases.  The  sheriff 
must  sell  the  property  under  the  prior  exe- 
cutions, and  apply  the  proceeds  to  their  pay- 
ment, and  the  plaintiff  would  be  in  no  bet- 
ter condition  than  if  his  attachment  had  not 
issued.  It  would  seem  to  be  illogical  to  ac- 
cord to  the  plaintiff  the  right  to  attach  prop- 
erty fraudulently   transferred,   as  be   con* 
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cededlj  may,  under  the  decisions  in  EaU  v.  | 
Stryker,  and  the  other  cases  cited  above,  and 
yet  deny  him  the  right  to  have  the  Hen  pre- 
served  until  he  can  merge  his  claim  in  a 
judgment,  and  issue  final  process  for  its 
collection.  No  adequate  remedy  at  law  can 
be  suggested  in  such  a  case.  The  jurisdic- 
tion of  a  court  of  equity  to  reach  the  prop- 
erty of  a  debtor  justly  applicable  to  the  pay- 
ment of  his  debts,  even  where  there  is  no 
specific  lien,  is  undoubted.  It  Is  a  very  an- 
cient jurisdiction,  but  will  be  exercised  only 
when  special  circumstances  exist  requiring 
the  interposition  of  the  court  to  obtain  pos- 
session of  and  apply  the  property.  Such  cir- 
cumstances, we  tHink,  are  shown  to  exist 
here.  The  case  would  be  different  if  execu- 
tions had  not  been  issued  upon  the  fraudu- 
lent judgments.  The  mere  existence  of  a 
i^audulent  transfer  would  not  be  sufficient 
to  authorize  a  court  of  equity  to  entertain 
an  action  at  the  suit  of  an  attaching  creditor 
to  set  it  aside.  But  when  it  is  sought  to 
make  use  of  such  a  transfer  for  the  purpose 
of  removing  the  attached  property  from  the 
jurisdiction  of  the  officer  who  has  it  in  his 
custody,  it  is  evident  that  nothinjic  but  the 
equitable  arm  of  the  court  can  prevent  the 
consummation  of  the  wrong. 

In  the  case  of  Faleoner  v.  J^Veeman,  4  Sandf. 
Ch.  565,  7  L.  ed.  1210,  the  precise  poiht 
here  involved  was  decided  in  favor  or  the 

f^laintiff's  contention,  and  the  vice  chancel - 
or  held  that  a  court  of  chancery  will  aid  an 
attaching  creditor  to  enforce  the  lien  of  the 
attachment  by  injunction  and  otherwise,  on 
the  same  principle  that  it  aids  an  execution 
creditor  similarly  obstructed.  There  are 
some  cases  in  the  supreme  court  to  the  same 
effect.  Bates  v.  Plonsky,  28  Hun,  112;  KeH- 
ler  y.  Papns,  16  N.  Y.  8.  R.  245 ;  Tannen- 
baum  y.  Rosswog,  6  N.  Y.  Supp.  578.  The 
objection  is  urged  that  the  creaitor  may  be 
unsuccessful  in  establishing  his  debt  in  the 
attachment  suit,  and  it  thus  may  be  found 
that  there  was  no  basis  for  the  equitable  ac- 
tion. But  such  a  risk  attends  all  litigation, 
and  provision  for  full  indemnity  is  made  in 
the  requirements  of  the  statute  for  security 
both  upon  the  issue  of  the  attachment  and 
the  granting  of  the  preliminary  injunction. 
Both  actions  are  pending  in  the  same  tri- 
bunal, which  can  control  the  order  in  which 
they  shall  be  tried,  and,  if  issue  is  joined 
in  the  action  at  law,  the  determination  of  the 
equitable  action  may  be  postponed  until  the 
former  has  been  finally  disposed  of.  The 
measure  of  relief  to  be  granted  in  the  equi- 
table action  is  also  discretionary  with  the 
court,  and  might  be  limited  to  a  decree  en- 
joining interference  with  the  attached  prop- 
erty until  the  plaintiff's  ri^ht  to  follow  the 
attachment  with  an  execution  has  been  ad- 
judged. The  coart  therefore  had  jurisdiction 
of  the  action  in  which  the  injunction  order 
was  granted,  and  the  violation  of  it-s  provis- 
ions by  the  defendants  was  inexcusable. 

It  is  insisted  that  the  attachment  had  not 
been  levied  when  the  injunction  was  ob- 
tained, and  that  it  was,  therefore,  prema- 
turely issued.  That  may  be  so.  There  is 
some  ambiguity  in  the  moving  papers,  and 
some  expressions  which  may  support  such  a 
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finding,  while  the  opposing  affidavits  upon 
this  motion  positively  affirm  that  It  was  not 
served  until  the  next  day  after  the  injunc- 
tion order  was  made.  The  fact  is  not  ma- 
terial here.  If  it  possessed  any  weight,  it 
did  not  affect  the  jurisdiction  of  the  county 
judge.  It  may  have  tended  to  show  that  he 
had  acted  erroneously,  and  might  have  been 
available  upon  a  motion  to  set  aside  his- 
order,  but  it  cannot  be  used  for  the  purpose- 
of  impeaching  its  validity  collaterally.  It 
is  urged  that  the  county  judge  had  no  juris- 
diction, because  the  summons  had  not  beeii^ 
served  when  the  order  was  signed.  Section 
608  expressly  provides  that  the  order  may  be 
granted  to  accompany  the  summons.  Thi» 
section  cannot  be  construed  to  refer  solely  to 
an  injunction  granted  under  section  603.  It 
is  not  limited  in  terms.  It  is  a  substitute- 
for  that  part  of  section  220  of  the  old  Code 
which  provided  that  the  injunction  might 
be  granted  at  the  time  of  commencing  the 
action,  which  was  also  held  to  apply  to^ 
all  kinds  of  preliminary  injunction  orders. 
This  language  was  much  more  restrictive 
than  in  the  present  Code,  and  yet  it  was  held 
that  the  order  might  be  granted  before  the 
commencement  of  the  action,  but  would  not 
become  operative  until  the  service  of  the 
summons,  which  might  be  made  at  the  same 
time  with  the  order.  LefflngtoeU  v.  Gha^^ 
10  Abb.  Pr.  472.  In  this  case  Woodruff,  J., 
says:  **It  imports  that  the  injunction  may 
be  obtained,  so  that  it  shall  operate  at  the 
time  when,  and  as  soon  as,  the  action  is- 
commenced,  and  not  alonor  after  it  is  com- 
menced. This  accords  with  good  sense.  It 
meets  a  very  large  class  of  cases,  in  which 
it  is  of  vital  importance  to  the  plaintiff  to 
enjoin  the  defendant  at  the  very  instant  he  i» 
apprised  that  an  action  is  commenced,  and  ii> 
which  the  defendant  would,  but  for  such  in- 
junction, defeat  the  very  object  of  the  suit. 
The  section  which  declares  that  the  court  is 
deemed  to  have  acquired  jurisdiction  in  a 
civil  action  from  the  time  of  the  allowance 
of  a  provisional  remedy  is  in  harmony  witb 
this  construction,  and  sustains  it."  It  is  not 
seen  how  any  different  meaning  can  be  at- 
tached to  l^e  phrase,  "during  Uie  pendency 
of  the  action,*^ when  it  occurs  in  section  604, 
than  when  used  in  section  608.  In  both  case» 
it  relates  to  the  time  when  the  threatened  in- 
jury is  likely  to  take  place,  and  not  to  the 
time  when  the  injunction  order  may  be 
granted ;  and^  in  order  to  judicially  satisfy 
the  judge  that  the  defendant  threatens  to  do 
some  act  during  the  pendency  of  the  action 
that  will  impair  or  defeat  the  plaintiff *» 
remedy,  it  is  not  necessary  to  show  that  the 
action  has  been  actually  commenced.  It  is. 
enough  if  it  appears  that  there  is  a  cause  of 
action,  which  the  plaintiff  is  about  to  prose- 
cute, and  that  defendant  threatens  to  do  an 
act  whidi  will  render  the  judgment  ineffect- 
ual, to  confer  jurisdiction  upon  the  judge 
to  grant  the  injunction,  which,  however, 
will  not  become  operative  unless  served  with 
or  after  the  summons. 

The  amount  of  the  fine  was  correctly  fixed. 
When  the  order  was  made  the  plaintiff's  debt 
in  the  attachment  suit  had  become  merged  in 
a  judgment,  as  appears  from  the  record  here. 


18»-^. 


Peoflb,  w  rd,  Cauffm ah,  t.  Yaiv  Bubbn. 


461 


He  had  a  valid  Hen  by  attachment  upon  prop- 
erty sufficient  to  secure  its  payment.  That 
lien  was  destroyed  by  a  sale  which  the  in- 
junction order  prohibited.  Presumably  the 
plaintiff's  loss  was  the  amount  of  bis  claim, 
as  it  is  conceded  the  judgment  debtors  are 
insolvent  The  defendants  made  no  proof  in 
reduction  of  damages,  and,  under  the  man- 
datory provision  of  section  2284  we  do  not 
think  the  special  term  had  any  discretion,  but 
was  required  to  fix  the  amount  at  the  sum 
named. 
ITie  order  must  be  affirmed  with  costs. 

Andrews,  Qtuyp  and  O'Brteiit  JJ,,  con- 
car. 

E&rl»  Ch.  J.,  dissenting: 

In  the  latter  part  of  December,  1890,  Hiram 
Klock  and  Edgar  A.  Tiffany  confessed  three 
judgments ;  one  to  the  First  National  Bank 
of  Oswego  for  $2,525,  another  to  the  same 
bank  for  $131. 56,  and  one  to  Jacob  M.  Mertens 
and  Alexander  Dlssell  for  $14,296.88.  The 
judgments  were  entered  and  docketed  in  Os- 
wego county,  and  executions  thereon  were  is- 
Bud  to  the  sheriff  of  that  county,  and  by  him 
immediately  levied  upon  the  property  of  the 
defendants  in  that  county.  The  sheriff  ad- 
vertised the  property  for  sale  on  the  2d  day 
of  January,  1891,  at  10  o'clock  A.  M.  On  the 
1st  day  of  January,  1891,  the  above-named 
respondents,  constituting  the  firm  of  Cauff- 
man,  Dinklespiel  <ft  Co.,  doing  business  in 
Hochester,  presented  to  the  county  judge  of 
Honroe  county  an  affidavit  of  Cauffman  en- 
titled in  an  action  by  the  respondents  against 
all  the  parties  to  the  judgments  confessed, 
John  Van  Buren,  sheriff,  and  two  other  per- 
0ons,  and  applied  to  him  for  an  injunction 
against  the  defendants.  The  affidavit  stated 
that  in  August,  September,  and  October, 
1890,  Klock  &  Tiffany  purchased  of  the  plain- 
tiffs In  that  action  merchandise  at  the  agreed 
price  of  $1,846.75,  which  they  had  not  paid ; 
that  at  the  time  of  such  purchases  they  made 
certain  false  and  fraudulent  representations  as 
to  their  financial  ability ;  that  the  judgments 
above  specified  were  fraudulently  confessed, 
and  were  irregular,  fraudulent,  and  void,  as 
were  also  the  executions  issued  thereon  ;  that 
on  the  dlst  day  of  December,  1890,  in  an  ac- 
tion brought  by  the  plaintiffs  against  Elock 
A  Tiffany  for  the  recovery  of  Uie  purchase 
price  of  the  j^oods  sold  to  them,  ^a  warrant 
of  attachment  was  duly  granted  and  issued, 
which  has  been  or  will  be  levied  upon  tangi- 
ble property  of  said  defendants  Elock  <&  Tif- 
fany ;**  that  the  action  in  which  the  affidavit 
was  made  was  brought  for  the  purpose  of  ob- 
taining the  judgment  of  the  court  that  the 
judgments  by  confession  were  void ;  that  the 
plaintiffs*  lien  under  the  attachment  was  su- 
perior to  the  lien  of  the  judgments ;  that  they 
w^ere  entitled  to  an  injunction  restraining  the 
defendants  from  any  interference  with  the 
property  of  Klock  66  Tiffany,  and  restraining 
all  proceedings  under  the  judgments  and  ex- 
ecutions ;  that  the  defendants  threatened  and 
intended  to  sell  the  property  levied  upon  on 
the  2d  day  of  January,  unless  restrained,  and 
that,  if  the  sale  took  place,  great  and  irrepa- 
rable damage  would  be  done  to  the  plaintiffs, 
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and  their  attachment  would  be  unavailing, 
and  their  claim  against  Klock  &  Tiffany 
would  be  lost  and  useless.  No  other  papers 
were  presented  to  the  county  judge.  Dpon 
this  affidavit  he  granted  to  the  plaintiffs  an 
injunction  order  restraining  the  defendants 
from  Interfering  with  or  selling  any  of  the 
property  of  Klock  <&  Tiffany.  At  the  time 
of  granting  the  injunction  the  action  had  not 
been  commenced,  and  the  attachment  had  not 
in  fact  been  served.  It  is  undisputed  that  the 
attachment  was  served  in  the  forenoon  of  Jan- 
uary 2d,  and  the  summons  and  injunction  in 
the  equitable  action  were  served  together  in 
the  afternoon  of  the  same  day.  After  the 
service  of  the  attachment  and  injunction,  the 
sale  under  the  executions  was  postponed  until 
January  8d,  when  the  sheriff  sold  the  prop- 
erty to  Frank  Hopkins,  one  of  these  appel- 
lants, who  was  at  the  time  one  of  the  at- 
torneys for  the  sheriff  and  some  of  the  other 
defendants  in  the  equitable  action.  There- 
after the  plaintiffs  in  the  equitable  action 
(these  respondents)  instituted  this  proceeding 
to  punish  these  appellants,  the  sheriff,  ana 
his  attorney  for  contempt  in  violating  the  in- 
junction. The  proceeding  was  instituted  by 
a  petition  of  the  respondents,,  addressed  to  the 
supreme  court,  verified  on  the  21st  day  of 
January,  1891.  Upon  the  presentation  of  the 
petition  to  a  judge  of  the  supreme  court,  he 
made  an  order  requiring  these  appellants  to 
show  cause  at  a  special  term  of  the  court  to 
be  held  in  Rochester  on  the  28th  day  of  Jan- 
uary, 1891,  why  they  should  not  be  punished 
for  the  alleged  contempt.  Such  proceedings 
were  taken  upon  that  order  that  the  court  ad- 
judged these  appellants  to  be  guilty  of  con- 
tempt, and  it  fined  them,  for  the  purpose  of 
indemnifying  the  respondents  for  the  loss  oc- 
casioned to  them  by  the  disregard  of  the  in- 
junction, the  sum  of  $1,470.82,  the  full 
amount  of  the  claim  of  the  respondenta 
against  Klock  &  Tiffany.  The  order  impos- 
ing the  fine  is  brought  under  review  by  this 
appeal. 

If  the  county  judge  had  jurisdiction  upon 
the  facts  presented  to  him  to  grant  the  injunc- 
tion, the  defendants  in  the  action  were  bound 
to  obey  it,  although  the  exercise  of  the  juris- 
diction was  plainly  erroneous.  Erie  A.  Co. 
V.  Ramsey,  45  N.  Y.  687.  If,  however,  it 
was  granted  without  jurisdiction,  it  was  a 
nullity,  and  bound  no  one.  I  propose  now 
to  confine  my  attention  to  the  Question  of 
jurisdiction.  There  is  no  general  power  in 
the  e(}uity  courts  of  this  state  to  grant  in- 
junctions. They  have  only  such  powers,  in 
that  respect,  as  are  given  to  them  by  the  Code, 
and  to  its  provisions  we  must  look  for  its 
jurisdiction.  Spears  v.  MathefM,  66  N.  Y. 
127.  Section  608  of  the  Code  provides  that 
"when  it  appears  from  the  complaint  that  the 
plaintiff  demands  and  is  entitled  to  a  judg- 
ment against  the  defendant  restraining  the 
commission  or  continuance  of  an  act,  the  com- 
mission or  continuance  of  which  during  the 
pendency  of  the  action  would  produce  injury 
to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it. "  The  right  of  a  plain- 
tiff to  an  injunction  order  under  this  section 
depends  upon  the  nature  of  the  action  as  dis- 
closed by  the  complaint,   and  the  facts  au* 
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thorizlng  the  injunction  must  exist  at  and 
before  the  oommencement  of  the  action,  and 
relief  by  injunction  must  be  demanded  in  the 
complaint.  That  section  provides  for  every 
case  where  the  plaintiff  is  entitled  to  an  in- 
junction on  account  of  facts  existing  at  and 
prior  to  the  commencement  of  his  action. 
Under  that  section,  the  injunction  may  be 
granted  to  accompany  the  summons  and  com- 
])laint  and  to  be  served  with  them  and  at  the 
same  time,  and  it  may  also  be  granted  and 
served  at  any  time  after  the  commencement 
of  the  action.  If'  properly  granted  under 
that  section,  it  may  even  be  served  before  the 
commencement  of  the  action,  and  the  party 
against  whom  it  was  granted  would  be  bound 
to  obey  it,  as  he  might  also  be  bound  to  obey 
an  injunction  before  it  has  been  served  upon 
him,  if  he  has  notice  that  it  hod  been  granted. 
DaXy  V.  Amberg,  126  N.  Y.  490.  This  is  so 
because,  the  court^or  officer  having  jurisdic- 
tion to  grant  the  injunction,  it  became  a 
valid,  binding  process.  This  injunction  was 
not  granted  and  could  not  have  been  granted 
under  tliat  section,  because  at  the  time  it  was 
granted  there  was  no  complaint  in  the  action, 
and  none  came  into  existence  until  February 
11,  1892,  more  than  two  weeks  after  this  pro- 
ceeding was  instituted.  And,  further,  if  we 
look  at  the  complaint,  we  find  that  it  con- 
tains no  demand  for  relief  by  injunction,  and 
no  mention  whatever  of  an  injunction  or  any 
restraint. 

The  only  other  section  of  the  Code  under 
which  the  respondents  can  claim  to  uphold 
the  injunction  is  section  604,  which  provides 
as  f o1  lows :  **  In  either  of  the  following  cases 
an  injunction  order  may  also  be  granted  in 
an  action  :  (1)  When  it  appears  by  affidavit 
that  the  defendant  during  the  pendency  of  the 
action  is  doing,  or  procuring  or  suffering  to 
be  done,  or  threatens  or  is  about  to  do  or  to 
procure  or  suffer  to  be  dune,  an  act  in  viola- 
tion of  the  plaintiff's  rifirhts  respecting  the 
subject  of  the  action,  and  tending  to  render 
the  judgment  ineffectual,  an  injunction  order 
may  be  granted  to  restrain  him  therefrom. 
(2)  When  it  appears  by  affidavit  that  the  de- 
fendant during  the  pendency  of  the  action 
threatens  or  Is  about  to  remove  or  dispose  of 
his  property  with  intent  to  defraud  the  plain- 
tiff, an  injunction  order  may  be  granted  to 
restrain  the  removal  or  disposition."  Under 
that  section  an  injunction  can  be  granted  only 
for  acts  being  done  or  threatened  after  the  ac- 
tion has  been  commenced,  and  durinji:  its 
pendency ;  and,  unless  the  action  be  pending, 
there  Is  no  jurisdiction  to  grant  the  injunc- 
tion. Such  is  the  plain  language  and  import 
of  the  section,  and  so  the  scheme  of  the  Code 
as  to  injunctions  is  complete.  The  one  sec- 
tion provides  for  the  cases  where  the  facts  ex- 
isting at  the  commencement  of  the  action  en- 
title the  plaintiff  to  relief  by  injunction,  and 
the  other  section  provides  for  cases  where 
facts  subsequently  occurring  entitle  the 
plaintiff  to  such  relief,  and  the  two  sections 
provide  generally  for  all  the  cases.  Here, 
as  I  have  stated,  this  injunction  was  granted 
under  section  604,  when  no  action  was  pend- 
ing. There  was  not,  therefore,  a  case  in 
which  an  injunction  could  be  granted,  and 
tlie  cotmty  judge  was  absolutely  without 
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urisdiction  to  grant  it.  There  was  no  evi- 
dence before  him  of  any  kind  that  the  action 
was  pending,  or  tending  in  any  degree  to 
show  that  it  was  pending,  and  thus  there  was 
nothing  to  call  for  the  exercise  of  his  juris- 
diction. It  is  of  no  importance  that  the  ac- 
tion was  subsequently  commenced  by  the 
service  of  the  summons,  and  that  the  injunc- 
tion was  served  at  the  same  ti  me.  The  val  id- 
ity  of  the  injunction  must  be  tested  by  the 
facts  existing  when  it  was  granted,  and  prop- 
erly placed  before  the  county  judge.  This 
injunction  was  therefore  a  nullity,  and  the 
appellants  could  not  be  legally  punished  for 
disobeying  it. 

I  have  not  overlooked  section  608  of  the 
Code,  which  provides  that  the  injunction 
order  "  may  be  granted  to  accompany  the  sum- 
mons, or  at  any  time  after  the  commencement 
of  the  action  and  before  final  judgment." 
All  these  sections  must  be  construed  together, 
and  harmonized.  Clearly  every  injunction 
order  cannot  accompany  the  summons  into  the 
hands  of  the  person  who  is  to  serve  them. 
An  injunction  order  which  cannot  be  granted 
until  after  the  action  has  been  commenced 
cannot  accompany  the  summons.  Manifestly 
the  provision  means  that  every  injunction 
order  which  has  been  validly  granted  may 
accompany  the  summons ;  not  that  an  injunc- 
tion order  granted  without  jurisdiction, 
which  is  a  nullity,  may  accompany  the  sum- 
mons. Any  injunction  order  granted  under 
section  608  may  accompany  the  summons,  and 
never  one  granted  under  section  604,  which 
can  have  no  existence  until  after  the  action 
has  been  commenced. 

If  these  respondents,  not  being  judgment 
creditors,  could  upon  any  theory  maintain 
their  equitable  action  to  set  aside  the  judg- 
ments and  executions  as  fraudulent  and  void, 
they  could  do  so  only  by  showing  that  they 
had,  by  the  levy  of  their  attachment,  obtained 
a  lien  upon  the  property  of  Elock  &  Tiffany 
at  the  time  they  applied  for  the  injunction. 
Such  an  action,  if  maintainable,  would  be  in 
aid  of  the  attachment  to  remove  the  fraud- 
ulent obstacles  and  obstructions  placed  in  its 
way.  But  here,  at  the  time  the  injunction 
was  applied  for  and  granted,  the  attachment 
had  not  been  levied,  and  the  respondents  had 
no  lien  upon  the  property  of  Elock  &  Tif- 
fany. There  was,  therefore,  at  that  time  ab- 
solutely no  ground  for  the  maintenance  of  the 
equitable  action,  or  for  the  granting  of  the 
injunction,  even  if  it  be  assumed  that  the 
action  had  been  commenced.  The  respondents 
had  no  right  whatever  to  the  injunction,  and 
it  was  manifestly  erroneous  to  grant  it.  Al- 
though erroneous,  we  may  assume  that  the 
injunction  was  not  granted  without  jurisdic- 
tion on  the  ground  here  stated,  and  that  the 
court  to  maintain  its  dignity  and  authority 
could  punish  the  parties  enjoined  for  con- 
tempt m  violating  it  by  a  fine,  not  exceeding 
two  hundred  and  fifty  aoUars  under  the  latter 
part  of  section  2284  of  the  Code.  But  could 
the  court  impose  a  fine,  under  the  earlier  part 
of  that  section,  on  the  parties  enjoined,  for 
the  purpose  of  indemnifying  the  respondents? 
Could  the  respondents  wrongfully  obtain  an 
illegal  injunction,  to  which,  on  the  papers 
presented  to  the  county  judge,  they  had  no 
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legal  right  whatever,  and  thus  commit  an 
outrage  on  the  rights  of  the  defendants  in  the 
action,  and  then  claim  that  they  were  ag- 
grieved by  a  violation  of  the  injunction,  and 
ask  for  indemnity  on  account  of  such  viola- 
tion? In  other  words,  could  they  be  ag- 
grieved and  legally  damnified  by  the  viola- 
tion of  an  injunction,  to  which  thev  had,  on 
the  napers  presented  to  the  county  judge,  no 
shadow  of  right?  I  leave  these  questions  un- 
answered. The  discussion  of  them  would  be 
quite  interesting,  but  is  unnecessary  now,  as 
the  order  imposing  the  fine  must  be  reversed 
upon  the  ground  before  stated.  The  orders 
of  the  general  and  special  terms  should  be 
reversed,  and  the  petition  of  the  respondents 
dismissed,  with  costs  in  all  the  courts. 

Finch  and  Peekham.  //.,  concur. 
Rehearing  denied. 


PEOPLE  of  the  State  of  New  York,  ex  rel. 
EDISON  ELECTRIC  LIGHT  CO..  Appt, 

V, 

Frank  CAMPBELL,  Comptroller,  Supt 

:(188  N.  Y.  548.) 

1  •  So  much  of  the  capital  of  a  corpora- 
tion U  *' employed  within  the  state** 

for  the  purpose  of  taxation  as  ooosists  of  stock 
tn  other  domestio  corporations  to  wbiob  It  has 
granted  the  rlifht  to  use  patents,  which  oonsU- 
tuted  the  entire  original  capital  of  the  former 
oorporation. 

8«  Stock  in  companies  origaaised  ont- 
■ide  the  state  takeo  in  oonalderatlon  of  a 
grant  of  the  right  to  uae  patents  which  consti- 
tute the  original  capital  of  a  domestic  corpora^ 
tion  is  not  ** employed  within  the  state**  so  as  to 
he  taxable  under  the  Act  of  1B80,  chap.  6tfL 

8*  Bonds  of  a  fbrei^^  corporation  issued 
to  a  domestic  oorporation  in  payment  for  patent 
rights  granted  by  the  latter  are  subject  to  taxa- 
tion as  capital  employed  within  the  state,  if  held 
at  its  office  in  the  state. 

4*  Patent  rights  still  owned  hy  a  cor- 
poration which  had  ori^^lnally  no 
other  capital  stock  except  such  rights,  but 
which  has  granted  a  portion  thereof  to  otber 
corporations,  are,  for  the  purpoM  of  taxation, 
employed  within  the  state  in  which  the  corpora- 
tion has  its  home  office  and  conducts  its  busi- 
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APPEAL  by  relator  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  upon  certiorari 
the  decision  of  the  state  comptroller  in  declin- 
ing to  set  aside  certain  taxes  which  bad  been 
assessed  asainst  relator  under  the  state  corpo- 
lation  tax  laws.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Me$9r8,  S.  B.  Eaton,  Eng^eno  H.  Lewis 
and  W«  Laird  Goldsboroa^h«  for  appel- 
lant: 

The  capital  stock  of  the  relator  invested  in 


the  stock  of  local  companies  without  the  stat« 
is  not  liable  to  taxation  here. 

This  tax,  if  allowed  to  stand,  would  not  be 
a  tax  upon  the  capital  stock  of  the  relator, 
but  rather  a  tax  levied  upon  its  method  of 
conducting  its  business. 

Ftapls  Y.  Wempte,  68  Hun.  444. 

The  theory  of  the  statute  to  relieve  corpo* 
rations  from  double  taxation  applies  to  the  re- 
lator also  since  the  whole  of  that  portion  of 
its  capital  employed  and  invested  without  the 
state,  whether  in  the  stock  of  local  companies 
or  in  letters  patent,  is  taxed  in  the  states  and 
countries  where  such  capital  is  so  used,  and 
to  impose  a  tax  upon  it  here  would  be  to  sub- 
ject it  to  double  taxation. 

Fleople  V.  Wemple,  (M)  Hun,  225;  People  v. 
Taxes  d  Aeeeu,  Comn,  1  Thomp.  &  C.  611; 
People  V.  Tax  Comrs,  1  Hun,  148:  People  ▼. 
Taxes  d  Assess,  Comrs.  58  N.  T.  242;  jPeople 
V.  Taxes  dh  Assess,  Comrs.  5  Hun,  200;  People 
V.  Taxes  db  Assess,  Comrs.  64  N.  Y.  541;  People 
V.  Taxes  dk  Assess.  Comrs,  4  Hun,  695,  affirmed^ 
62  N.  Y.  680;  People  v.  Tax  Comrs.  104  N. 
Y.  240;  Peojjie  v.  Coleman,  12  L.  R.  A.  762, 
126  N.  Y.  488;  People  v.  Wemple,  129  N.  Y. 
558:  PeotOe  v.  Wemple,  181  K  Y.  64;  People 
V.  Wemple,  188  N.  Y.  828. 

The  capital  stock  of  the  relator  invested  in 
letters  patent  of  the  United  States  and  of  otber 
countries  in  North  and  South  America  is  not 
liable  to  taxation  here,  except  in  so  far  as  the 
said  letters  patent  of  the  United  States  apply 
to  the  territory  included  within  the  state  of 
New  York. 

Stevens  v.  Gladding.  58  U.  S.  17  How.  451, 
15  L.  ed.  156;  Asfuiroft  v.  Walworth,  1  Holmes, 
152;  Carver  v.  Peck,  181  Mass.  291. 

A  patent  is  a  franchise,  and  as  such  cannot 
be  distinguished  from  other  property,  and  this 
property  subsists  in  the  territory  to  which  the 
franchise  relates. 

Anderson.  Law  Diet.  p.  775;  Dartmouth  Col- 
lege V.  Woodward,  17  U.  S.  4  Wheat.  699,  4 
L.  ed.  674;  Livingston  v.  Van  Ingen,  9  Johns. 
582;  Patterson  v.  Kentucky,  97  U.  S.  508.  24 
L.  ed.  1116;  United  States  v.  American  Bell 
Teleph.  Co,  29  Fed.  Rep.  48;  People  v.  American 
BeU  Teleph.  Co.  117  N.  Y.  241;  Com.  v.  TkUa- 
ware,  L.  <SbW.  R,  Co.  145  Pa.  96. 

Mr.  S.  W.  Rosendale,  Atty-Qen.,  for 
respondent: 

The  comptroller  in  estimating  the  amount 
of  capital  stock  which  should  w  the  basis  of 
the  tax  under  §  11,  chap.  861,  Laws  1881,  as 
amended  by  chap.  501,  Laws  1885,  properly 
held  that  the  entire  capital  stock  of  the  re- 
lator was  employed  within  this  slate. 

People  V.  American  Bell  Teleph.  Co.  117  N. 
Y.  241. 

It  is  Immaterial  that  a  portion  of  the  capi- 
tal of  relbtor  is  predicated  on  or  consists  oC  let- 
ters patent. 

The  tax  so  imposed  is  a  franchise  tax  and 
not  a  property  tax,  and  whether  the  capital  be 
invested  in  property  otherwise  exempt  from 
taxation  is  immaterial  for  the  reason  that  the 
tax  is  not  imposed  upon  property,  but  for  the 


NOTB.— The  custom  of  taxing  oapltal  stocJc  of  i  Importance.  The  above  deolsion  is  one  of  the  most 
corporations  In  various  ways  brings  before  the  important  of  these  and  touolies  a  class  of  corporis 
courts  a  suooeasion  of  questions  of  great  praotioal  >  tions  that  is  becoming  numerous. 
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privilege  of  exercising  tbe  franchise  granted 
by  the  st&tea 

PeopU  V.  Htrnu  Ifis,  Co.  92  N.  Y.  828,  af- 
firmed, 184  U.  8.  594,  88  L.  ed.  1026. 

The  determinatioD  of  the  comptroller  as  to 
the  value  of  the  capital  of  the  relator  was 
Justified. 

People  V.  Wemple,  129  N.  Y.  668. 

Earl,«7'.,  delivered  the  opinion  of  the  court: 
The  relator  is  a  domestic  corporation  with  a 
capital  of  $1,500,000.  The  comptroller,  under 
the  Act,  chapter  542  of  the  Laws  of  18b0,  and 
the  acts  amendatory  thereof  and  supplement- 
ary thereto,  determined  that  its  entire  capital 
in  the  jj^ear  1891  was  employed  in  this  state, 
and  estimated  its  value  at  $8,000,000,  and  upon 
that  sum  imposed  the  tax  authorized  by  the 
act.  The  relator  does  not  complain  that  the 
▼alue  placed  upon  its  capital  was  too  high,  but 
it  claims  that  none  of  it  was  employed  within 
the  state,  and  hence  that  none  of  it  was  taxable 
under  the  act;  and  whether  this  claim,  as  to 
the  entire  capital,  or  any  portion  of  it,  is  well 
founded,  is  the  sole  matter  for  our  determina- 
tion. The  tax  could  be  imposed  only  as  to  so 
much  of  the  capital  as  was  "employed  within 
this  state,"  and  the  comptroller  claimed  that 
the  whole  of  it  was  so  employed.  We  think 
he  was  mistaken.  It  is  sufficiently  accurate, 
for  the  purpose  *now  in  hand,  to  say  tbat  the 
entire  capital  of  the  relator  was  originally  in- 
vested in  patent  rights.  Corporations  were 
formed  in  various  cities  of  this  state,  and  to  a 
large  extent  in  cities  outside  of  this  state,  to  use 
these  patents;  and  to  these  corporations  the 
relator  granted  the  right  to  use  the  patents,  and 
in  compensation  for  such  grants  it  received 
stocks  of  such  corporations,  and  during  the 
year  1891  it  held  such  stocks,  and  received  the 
dividends  declared  thereon.  As  to  so  much  of 
euch  stocks  as  was  in  corporations  organized 
and  existin^^  in  this  state,  it  cannot  be  doubted 
that  its  capital  was  employed  within  this  state. 
&o  much  of  its  capital,  to  wit,  its  patents,  as 
was  used  to  purchase  such  stocks,  was  em- 
ployed for  thai  purpose,  and  was  thus  used  for 
the  business  of  the  relator.  The  stocks  existed 
within  this  state,  and  were  kept  and  held  to 
produce  revenue  here,  and  hence,  in  every 
flense,  were  employed  within  this  state.  They 
took  the  place,  as  a  portion  of  the  relator's 
capital,  of  the  patent  rights  transferred  in  pay- 
ment for  them.  The  stocks  which  the  relator 
took  in  companies  organized  outside  of  this 
state  stood  for  so  much  of  the  relator's  capital 
invested  outside  of  the  state.  It  took  a  portion 
of  its  capital,  to  wit,  a  portion  of  its  patent 
rights,  and  employed  it  outside  of  the  state  to 
purchase  those  stocks.  Its  property  in  those 
corporations,  represented  by  its  shares  of  stock, 
was  outside  of  this  state,  and  was  in  no  sense 
employed  here.  Those  stocks  had  no  ditus 
here,  and  were  not  taxable  here,  under  any 
system  of  taxation  which  has  ever  existed  in 
this  state.  Petmle  v.  Tcuxs  db  Auesf,  Comrs.  5 
Hun,  200,  64  N.  Y.  641;  PeemU  v.  Tax6»  dh  As- 
sess. Comrs.  4  Hun,  696.  62  JT.  Y.  680:  People 
V.  WempU,  138  N.  Y.  828;  People  ▼.  WempU, 
129  K.  Y.  658.  It  is  quite  true  that  so  much 
of  the  relator's  capital  as  was  invested  in  these 
stocks  was  not  employed  in  business  outside 
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of  this  state.  But  that  was  not  requisite  to 
entitle  it  to  the  exemption.  To  subject  it  to 
taxation  it  must  have  been  employed  within 
this  state,  and  that  it  was  not  so*  employed 
we  think  we  have  sufficiently  shown. 

The  case  of  People  v.  American  Bed  Teleph, 
Oo,,  117  N.  Y.  241,  is  not  an  authority  for  the 
comptroller  in  this  case.  In  that  case  the  de- 
fendant, a  foreign  corporation,  held  stocks  in 
various  companies  in  this  state;  and  it  was  held 
tbat  it  could  not  be  taxed  under  tbe  Act  of 
1880,  on  account  of  the  investment  of  a  portion 
of  its  capital  in  such  companies,  for  the  reason 
that  it  was  not  doing  business  in  tbis  state. 
Before  a  foreign  corporation  can  be  taxed  un- 
der that  act  in  this  state  it  must  not  only  em- 
ploy a  portion  of  iis  capital  in  tbis  state,  but  it 
must  also  be  engaged  in  business  here.  People 
V.  Wemple,  supra. 

As  to  a  domestic  corporation,  it  is  sufficient, 
to  subject  its  capital  to  taxation  under  the  act, 
that  It  was  employed  within  the  state,  and  it  is 
employed  where  it  is  kept  and  used  for  the 
purposes  of  the  corporation. 

It  is  said  in  this  record,  although  not  dis- 
tinctly shown,  that  the  relator  also  held  bonds 
of  foreign  corporations,  issued  to  it  in  payment 
for  patent  rights  granted.  We  think  that  so 
much  of  the  capital  as  was  invested  in  such 
bonds  was  taxable  here,  under  the  act  Those 
bonds  were  presumably  held  at  its  office  in  this 
state,  and  such  bonds,  as  well  as  all  choses  in 
action,  unless  kept  employed  or  used  outside 
of  the  state,  have  their  situs  at  the  domicil  of 
the  owner.  The  bonds  took  the  place  of  the 
patent  rights  granted  for  their  purchase .  They 
were  kept  and  held  here  to  earn  revenue  for 
the  relator,  and  they  were,  in  a  proper  aense, 
employed  here  for  that  purpose. 

The  relator  had  granted  to  various  corpora- 
tions, within  and  without  tbe  state,  rights  to 
use  its  patents,  and  thus  far  it  had  disposed  of 
its  patents.  But  it  retained  its  patents  for  use 
in  territory  not  covered  l^  the  grants  made, 
and  the  remaining  question  is.  Where  were  the 
patent  rights  not  granted  employed  ?  We  think 
they  were  employed  at  the  home  office  in  this 
state.  The  main  business  of  the  relator  was 
to  perfect  and  protect  its  patents,  and  to  grant 
patent  rights,  and  to  do  whatever  was  needful 
and  incident  to  that  business,  and  that  business 
was  managed  at  and  conducted  from  the  home 
office,  and  its  patents  were  kept  and  employed 
there  in  that  business.  A  patent  is  an  incor- 
poreal right, — a  franchise  conferred  b^  the 
sovereign  power  upon  the  patentee.  It  is  per- 
sonal to  him,  and  until  he  is  divested  of  the 
title  thereto,  like  other  personal  rights,  it  at- 
tends his  person,  and  exists  where  he  is,  or 
where  he  puts  it  to  use.  We  are  therefore  of 
opinion  that  the  comptroller  did  not  err  in  in- 
cluding in  the  capital  of  the  relator,  to  be  ea- 
timated  for  taxation,  its  patents,  so  far  as  they 
had  not  been  disposed  of. 

It  follows  from  these  views  that  the  order  of 
the  General  Term  sfumld  be  reversed,  and  that 
the  determination  of  the  comptroller  should  be 
reversed,  so  far  as  it  included,  for  tbe  pur- 
poses of  taxation,  the  stocks  held  by  the  relator 
m  foreign  corporations,  and  that  the  matter 
should  be  remitted  to  the  comptroller  to  the 
end  that'he  may  re-adJust  the  tax  upon  the  re» 
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lator's  capital  in  accordance  with  the  views 
expressed  in  this  opinion,  without  costs  to 
«itber  party  in  any  of  the  courts. 

Ail  concur,  except  Maynard*  /.,  taking 
so  part 


Charleg  GOTTHELP,  Bespt,, 

V. 

James  S.  T.  8TRANAHAN,  Appi. 
(188N.  Y.8A5.) 

!•  A  contract  to  convey  land  firee  and 
dear,  from  all  incnmbraaces  does  not  re- 
quire the  Tender  to  pay  aasesBments  thereafter 
made  for  local  Improvements  in  advance  of  the 

I  execution  of  the  work,  as  such  aaBessments,  al- 
tbouffh  incumbrances  in  a  strict  sense,  are  not 
Incumbrances  contemplated  by  the  contract. 

S«   Spedflc  performance  of  a  contract  is 

an  equitable  remedy  which  cannot  be  claimed  as 
a  matter  of  riffht  and  will  be  denied  where  its 
performance  would  violate  the  spirit  of  the  con- 
tract and  work  a  rank  injustice. 

aune  e,  IWOb) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  City  Court  of 
Brooklyn  affirming  a  Judgment  of  the  Special 
Term  in  favor  of  plaintiff  in  an  action  to  com- 
pel specific  performance  of  a  contract  to  sell 
real  estate.     Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  WUliam  C.  Dewitt,  with  Mr.  Geo. 
O.  Dntcher.  for  appellant: 

Equity  will  not  decree  a  specific  perform- 
ance of  a  contract  in  a  manner  which  would 
work  injustice  and  bring  about  results  not 
within  tbe  intent  or  understanding  of  the  par- 
ties in  making  the  bartrain. 

Willard  v.  Taytoe,  75  U.  8.  8  Wall.  564.  19 
L.  ed.  603;  Fitepatriek  v.  Doriand,  37  Hun, 
291;  HubbeUv,  Von  Sehoening,  49  N.  T.  826; 
Margrafy.  Muir,  57  N.  Y.  158;  Columbia  Col- 
lege Trustees  v.  Thaeher,  87  N.  Y.  811;  Solo- 
man  V.  AdUr,  N.  Y.  L.  J.  March  28,  1891; 
Cotoen  ▼.  Arnold,  58  Hun,  437;  Worrall  v. 
Munn,  88  N.  Y.  187;  Smyth  v.  Sturges,  108 
N-  Y.  502:  Pott  v.  Leet,  8  Paige.  886,  4  L.  ed. 
461;  DoiDdney  v.  New  York,  54  N.  Y.  186;  De 
Peyster  v.  Murphy,  66  N.  Y.  623. 

Equity  wiU  not  compel  a  vendor  to  convey 
real  property,  enlarged,  improved  and  bene- 
fited by  act  of  public  law  at  his  enforced  ex- 
pense, after  the  contract  of  sale  had  been 
made,  without  any  allowance  therefor. 

A  purchaser  will  not,  in  equity,  be  com- 
pelled to  pay  an  assessment  for  an  improve- 
ment long  since  complete  and  obvious  upon 
the  land,  even  when  such  assessment  was  not 
a  lien  and  was  not  confirmed  until  after  the 
contract  of  sale. 


JB«*  converso,  this  establishes  appellant's  point. 

Post  V.  I^et,  Doiodney  v.  New  York  and  Dg 
Peyster  v.  Murphy,  supra. 

Messrs.  G.  G.  &  F.  Reynolds*  for  re- 
spondent: 

The  effect  of  the  enlargement  of  time  for 
performance  is  to  substitute  or  adopt  tbe  ex- 
tended time  for  the  lime  specified  in  tbe  origi- 
nal contract.  It  then  stands  as  a  new  a^ree- 
ment  wherein  the  mutual  promises  furnish  a 
good  consideration  (Evans  v.  Thomson,  5  East, 
189;  Hdsbrouek  v.  Tappen,  15  Johns.  200).  It 
is  a  new  agreement  substituted  for  tbe  former 
one,  by  which  the  parties  agree  in  all  respects 
as  formerly,  except  as  to  the  time  of  peiform- 
ance,  which  they  fix  for  a  future  period.  And 
it  is  under  the  new  substituted  agreement  that 
redress  must  be  sought  in  case  either  should 
fail  or  refuse  to  perform.  Clark  v.  Dales,  20 
Barb.  42. 

Taxes  and  assessments  falling  apon  the 
premises  while  the  time  of  performance  waa 
being  extended  at  tbe  request  of  tbe  vendor 
and  for  his  benefit,  fall  upon  tbe  vendor,  un- 
less the  contract  of  extension  guarded  against 
such  a  consequence.  He  was  bound  to  bear 
all  incumbrances  on  the  premises  when  the 
conveyance  was  to  be  made.  Holmes  v.  Holmes, 
12  Barb.  188. 

Tbe  defendant  availed  himself  of  the  last 
adjournment,  for  by  it  he  took  further  time  to 
serve  bis  conveyance,  and  saved  himself  from 
being  in  default  Having  made  use  of  tbe  ex- 
tension he  cannot  be  permitted  to  repudiate 
any  of  its  terms  while  reaping  its  benefits. 

'Cobb  V.  Dows,  10  N.  Y.  835;  Farmers  Loan 
db  T.  Co.  V.  Walworth,  1  N.  Y.  438;  Grans  v. 
Hunter,  28  N.  Y.  889;  EweU  \.  Chamberlin, 
31  N.  Y.  611. 

That  the  contract  be  specifically  performed,  is 
tbe  only  adequate  remedy  the  plaintiff  has. 
Both  parties  ask  it.  The  only  duty  of  tbe 
court,  then,  is  to  ascertain  the  contract  and 
enforce  it.  The  court  cannot  make  a  new  con- 
tract and  enforce  that.  It  must  simply  say 
where  rests  the  burden  of  these  assessments  aa 
the  contract  stands,  and  direct  their  payment 
accordingly. 

CrisfieEi  v.  Murdoek,  127  N,  Y.  815. 

Andrewa»  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  original  contract,  made  on  tbe  7th  day 
of  January,  1891,  was  by  its  terms  to  be  com- 
pleted by  a  conveyance  and  payment  of  the 
unpaid  purchase  money  on  the  9th  day  of 
February- in  the  same  year.  The  vendee  waa 
to  pay  for  the  property  the  sum  of  $33,500,  aa 
follows:  $3,000  on  tbe  execution  of  the  con- 
tract, $4,750  on  the  execution  of  the  deed,  and 
tbe  balance  of  $15,750  in  five  years,  with 
interest,  to  be  secured  by  mortgage  on  the 
land.    The  vendor  waa  to  convey  tbe  land  by 


KOTB.— The  construotion  of  a  contract  In  accord- 
ance with  justice  and  the  intent  of  the  parties  at 
tbe  time  it  was  made  is  made  by  the  court  in  the 
above  case  by  refusing  to  give  full  effect  to  tbe 
language  used  In  Its  literal  exactness.  It  is  another 
most  excellent  illustration  of  the  prevalent  tend- 
ency of  the  courts  to  bring  broad  and  Just  prin- 
ciples of  law  to  bear  with  oontrolling  effect  in  a 
«aae  where  injustice  would  result  from  teohnioaU- 
ties  or  ''sticking  In  the  bark.** 

SOL.R.A. 


For  another  equally  good  Illustration  of  the 
same  tendency  sliown  by  a  decision  of  the  same 
court,  see  Genet  v.  Delaware  ft  H.  Canal  Ck).  19  L. 
B.  A.  127, 136  N.  Y.  603. 

On  the  question  when  taxes  on  land  become  a 
lien  or  Incumbrance  thereon,  see  note  to  Craig  vw 
Bummers  (Minn.)  15.L.  B.  A.  280. 
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wtnaiity  deed  in  fee  simple,  free  from  all 
incumbrance.  The  vendee,  on  tbe  execution 
of  the  contract,  paid  the  sum  of  $2,000  as  pro- 
Tided.  If  tbe  contract  had  been  performed  on 
the  9th  day  of  February,  1891,  according  to 
its  terms,  Uie  question  now  presented  would 
not  have  arisen.  The  assessments  had  not  then 
been  laid,  and,  if  the  deed  had  been  given  on 
that  day,  they  would  have  become  a  cDarge  on 
the  land  subsequent  to  tbe  conveyance,  and 
tbe  defendant  would  have  been  uuder  no  obli- 
gation, legal  or  equitable,  to  pay  them.  They 
would  have  attached  as  a  charge  upon  the  title 
acquired  by  tbe  plaintiff.  But  by  the  mutual 
assent  of  the  parties  the  completion  of  the 
contract  was  postponed  from  time  to  time,  in 
all  for  a  period  of  three  months,  until  May  4, 
1891.  The  first  postponement,  until  February 
16,  1891,  was  for  the  accommodation  of  the 
plaintiff;  the  others  were  for  tbe  accommoda- 
tion of  the  defendant,  to  enable  him  to  clear 
the  land  of  squatters  who  had  gone  upon  it 
without  permission  and  erected  shanties  and 
hovels  in  which  they  lived,  and  between  whom 
and  the  defendant,  in  some  cases,  an  irregular 
sort  of  tenancy  had  grown  up  hy  the  payment 
and  receipt  from  time  to  time  of  small  sums  as 
rent.  During  this  period  of  tbree  months  two 
asseEsments  on  the  property  for  local  improve- 
ments were  laid  and  confirmed  by  the  city  of 
Brooklvn,— one  on  the  8d  day  of  March,  1891, 
for  $901.12,  for  the  grading  and  paving  of 
Bush  street;  and  one  on  the  ?Oth  day  of  April, 
1891.  for  $1 ,079.88,  for  the  grading  and  paving 
of  William  street.  This  action  is  brought  by 
the  vendee  against  the  vendor  to  compel  a 
specific  performance  of  the  contract  of  sale. 
Tbe  defendant  is  ready  and  willing  and  has 
offered  to  convey  the  premises  with  covenant 
of  warranty  as  of  the  0th  day  of  February, 
1891,  tbe  dav  originallv  fixed  for  the  execution 
of  the  deed.  The  plaintiff  insists  that  the 
vendor  is  bound  to  warrant  the  title  as  against 
the  assessments  mentioned.  This  is  the  con- 
troversy in  the  case,  and  the  point  for  deter- 
mination is  whether  the  plaintiff,  upon  equitable 
principles,  is  entitled  to  the  relief  he  seeks,  and 
to  cast  upon  the  defendant  the  burden  of  pay- 
ing the  assessments,  fie  does  not  ask  to  be 
relieved  from  the  contract.  He  elects  to  have 
a  decree  for  performance  upon  such  conditions 
as  the  court  shall  determine,  in  case  it  shall  be 
held  that  upon  principles  of  law  or  equity  he  is 
not  entitled  to  demand  a  covenant  by  the 
defendant  covering  the  lien  created  by  the 
assessments. 

Tbe  premises  contracted  to  be  sold  consisted 
of  a  block  and  part  of  a  block  of  land  in  one 
of  the  outlying  wards 'of  Brooklyn,  which, 
when  the  contract  was  made,  was  partly  cov- 
ered by  water,  and  was  unfenced  and  commons. 
Bush  street,  adjoining  the  southerly  side  of 
the  land,  was  a  traveled  road,  and  had  been 
auch  for  many  years.  It  was  graded  to  some 
extent,  but  bad  not  been  pav^.  It  was  an 
ordinary  country  road.  One  of  the  assess- 
ments was  for  the  contemplated  improvement 
of  Bush  street.  William  street,  to  which  the 
other  assessment  related,  was  mostly  under 
water.  In  view  of  the  peculiar  svstem  of  local 
improvements  prevailing  in  Brooklyn,  one 
question  presented  is  whether  the  assessments 
in  question  constituted  incumbrances  on  the 
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land  in  May,  1891,  when  the  defendant  offered 
to  convey,  wiihin  the  true  meaning  of  the 
contract  of  sale.  The  charter  of  Brooklyn  i» 
unique  in  respect  to  its  system  of  local  im- 
provements. The  district  of  assessment  is  to 
be  prescribed,  and  the  estimated  cost  of  con- 
templated local  improvements  is  required  to  bo- 
assessed  on  the  district  benefited,  and  a  warrant 
for  the  collection  of  the  assessments  issued^ 
and  at  least  one  third  of  the  aggregate  assess- 
ment must  have  been  collected  before  ao^ 
contract  for  making  tbe  improvement  is 
authorized  to  be  made;  and  the  city  may,  evea 
after  the  assessments  have  been  collected, 
decline  to  make  a  contract,  or  to  go  on  with 
the  improvement,  and  may  discontinue  tbe 
proceedings,  returning  the  money  collected  oxk 
the  assessments.  Laws  1888,  chap.  583,  title 
19,  gg  1-8,  inclusive.  In  other  cities,  assess- 
ments for  local  improvements  follow  the  per- 
formance of  the  work.  In  Brooklyn  they 
precede  the  execution,  and  are  collectible  iik 
advance.  The  contemplated  improvements  of 
Bush  and  William  streets,  for  which  the 
assessments  in  question  were  laid  have  not  yet 
been  made.  There  is  no  explanation  of  the 
delay.  When  the  proceedings  were  initiated 
does  not  appear,  and,  referring  to  the  -charter 
provisions,  there  can  be  no  inference  that  anj 
step  whatever  had  been  taken  when  the  con- 
tract of  sale  was  executed,  or  prior  to  the  9lh  of 
February,  1891,  when,  by  the  original  contract, 
the  deed  was  to  have  been  given.  The  partiea 
entered  into  a  contract  for  the  sale  of  unim- 
proved land.  The  consideration  to  be  paid  and 
received  was  presumably  based  on  the  value  of 
the  land  in  its  existing  condition.  William 
street  had  no  existence  except  on  the  city  map,, 
and  Bush  street  was  an  ordinary  road. 
Whether  this  condition  would  be  changed  at 
any  time,  and  whether  William  street  would 
be  raised  and  made  dry  land,  and  Btish  street 
be  improved  and 'brought  to  the  condition  of 
an  ordinary  city  street,  could  not  be  known  by 
the  paities  to  the  contract.  If  they  anticipated 
that  at  some  time  the  city  would  enter  upon 
the  improvement  of  this  section  of  the  city, 
they  knew  that  any  charge  which  might  be 
imposed  on  the  property  embraced  in  the  con- 
tract for  the  expense  of  such  improvement 
would  represent  the  benefit  received  by  it  froot 
the  Improvement,  as  the  theory  of  such  assess- 
ment is  that  the  value  of  the  land  would  be 
enhanced  by  at  least  an  equivalent  amount. 
It  is  impossible  to  suppose  that  the  partiea 
contemplated  when  the  contract  was  executed 
that  incumbrances  created  by  the  force  of 
public  law  for  improvements  initiated  after  tbe 
making  of  the  contract  and  intermediate  that 
date  and  the  time  fixed  for  the  conveyance 
should  be  paid  by  the  vendor.  If  the  contract 
can  have  tJiis  construction,  then  the  plaintiff  ia 
entitled  to  property  not  in  the  condition  it  waa 
in  when  he  contracted  to  purchase  it,  but  an 
improved  estate,  improved  at  the  expense  of 
the  vendor  by  the  act  of  the  city,  which 
he  could  not  control,  initiated  after  the  con- 
tract T^as  made.  This  construction  would 
compel  the  vendor  to  pay  out  of  the  purchase 
money  tbe  cost  of  an  improvement  which  by 
so  much  has  increased  or  will  increase  the 
value  of  the  property,  and  the  vendee  would 
acquire  property  which  he  did  not  pay  for. 
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Tbe  question  as  to  the  true  meaning  of  the 
contract  to  convey  free  from  all  incumhrances 
Is  quite  different  from  that  which  would  be 
presented  bj  an  assessment  made  intermediate 
the  date  of  the  contract  and  the  time  fixed  for 
the  conveyance  for  a  local  improvement  made 
before  the  contract  was  entered  into.  In  that 
case  the  purchaser  buys  with  the  improve- 
ments made,  and  presumably  pays  a  price 
fixed  with  reference  to  the  land  in  its  existing 
condition.  Tbe  case  of  periodical  taxes  for 
the  support  of  vgovemment,  assessed  and  laid 
between  the  date  of  the  contract  and  the 
time  fixed  for  the  conveyance,  would  consti- 
tute an  incumbrance  within  the  meaning  of 
the  covenant  Tbe  time  of  the  imposition 
of  such  taxes  is  known  in  advance,  and  unless 
excepted  from  the  covenant  would  be  deemed 
to  be  covered  thereby.  But  under  the  charter 
of  Brooklyn  assessments  for  local  improve- 
ments are  made  in  advance  of  the  execution  of 
the  work.  They  represent,  or  are  supposed  to 
represent,  benefits  thereafter  to  be  secured 
to  the  property  assessed.  The  time  when  im- 
provements will  be  initiated  cannot  be  known. 

The  contract  to  convey  free  from  incum- 
brances ordinarily  has  reference  to  incum- 
brances or  liens  actually  existing  when  the 
contract  is  executed,  or  thereafter  created,  or 
suffered  by  the  act  or  default  of  the  vendor. 
While  the  assessments  in  question  constituted, 
under  the  charter  of  Brooklyn,  liens  on  the 
lands  assessed  from  the  time  of  their  confirma- 
tion by  the  common  council,  and  are,  in  a 
strict  sense,  incumbrances  thereon,  we  are 
of  opinion  that  they  are  not  incumbrances 
withm  the  meaning' of  the  contract  They 
did  not  diminish  the  value  of  the  subject  of 
the  contract.  The  plaintiff  will  acquire  what 
the  defendant  intended  to  sell  and  what  he 
expected  to  receive,  and,  but  for  the  postpone- 
ment of  the  time  of  the  execution  of  tbe  deed, 
the  plaintiff  would  have  taken  his  title  before 
the  assessments  were  laid.  This  incident 
ought  not  to  impose  upon  the  defendant  a  loss 
protavto  of  so  much  of  the  purchase  money. 
But  even  if  the  contract,  by  its  true  interpre- 
tation, imposes  upon  the  defendant  tbe  legal 
obligation  to  pay  tbe  assessment,  this  isnotde- 
daive  of  the  right  of  the  plaintiff  to  relief  by 


way  of  specific  performance.  This  equitable 
remedy  cannot  be  claimed  as  a  matter  oi  right. 
It  is  discretionary  with  the  court  to  grant  or 
withhold  it  in  furtherance  of  justice  or  to  pre- 
vent injustice.  Where,  bv  reason  of  circum- 
stances attending  the  making  of  the  contract, 
such  as  fraud,  accident,  mistake,  or  where 
unconscionable  advantage  has  been  taken,  or 
where,  by  reason  of  circumstances  which  have 
intervened  between  the  making  of  the  contract 
and  the  bringing  of  the  action,  the  enforce- 
ment of  the  equitable  remedy  would  be 
inequitable,  and  produce  results  not  within  the 
intent  or  understanding  of  the  parties  when 
the  bargain  was  made,  and  there  has  been  no 
inexcusable  laches  or  inattention  by  the  party 
resisting  performance,  in  not  foreseeing  and 
providing  for  contingencies  which  have  subse- 
quently arisen,  tbe  court  may  and  will  refuse 
to  specifically  enforce  the  contract,  and  will 
leave  the  party  to  his  legal  remedy.  The  cases 
are  very  numerous  under  this  head,  and  no 
hard  and  fast  rule  can  be  formulated  by  which 
it  can  be  readily  determined  bow  the  discre- 
tion of  the  court  in  a  given  case  should  be 
exercised.  But  it  seems  to  us  to  be  very  clear 
that  to  enforce  tbe  contract  in  this  case  by 
requiring  the  defendant  to  covenant  against 
the  assessments  in  question  would  violate  the 
spirit  of  tbe  contract,  and  convert  the  equitable 
power  of  the  court  into  an  instrument  for  tbe 
accomplishment  of  rank  injustice.  The  case 
of  WUlard  V.  Ta^loe,  75  U.  S.  8  Wall.  564.  1^ 
L.  ed.  503,  contains  an  able  discussion  of  the 
principles  governing  the  courts  in  administer- 
ing relief  by  way  of  specific  performance  of 
contracts,  and  Mr.  Justice  Field,  in  his  opinion 
in  that  case,  so  fully  cites  tbe  authorities  that 
a  further  reference  to  them  here  is  unneces- 
sary. 

we  think  the  judgment  of  the  special  and 
general  terms  shovld  he  modified  by  excepting 
from  the  scope  of  the  covenant  in  the  deed  to 
be  given  by  tbe  defendant  tbe  assessments  vx 
question,  and  that,  as  modified,  the  judgment 
should  he  affirmed,  with  costs  to  the  defendant 
in  all  courts. 

All  concur,  except  Gray,  t/*.,  not  voting. 

Judgment  accordingly. 


ALABAMA  SUPREME  COURT. 
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1.  The  BidopUon  of  speelfled  »Temieiitfl 
of  a  preeedinfif  eoont  by  ref  erenoe  Is  not 
fatal  to  tbe  validity  of  a  complaint,  although  the 
praotloe  is  not  oommended. 

8.   After  a  demurrer  hae  been  wirtained 

to  a  oomplaint  oonatstinff  of  a  single  oount,  it 
oanout  be  amended  by  adding  other  oounts  to 
the  old  one  and  as  a  port  of  eaoh  new  one  refer- 


ring to  and  adopting  specified  portions  of  the 
old  one. 

8*  An  aTerment  that  a  railroad  switch. 
*'wae  negHgenUy  allo^ved  to  be  and 
remain  without  a  loek"  in  oonsequenoe^ 
of  which  plaintiff  was  injured  is  suflSoient  to 
withstand  demurrer  and  make  a  question  for  the 
Jury  as  to  whether  or  not  failure  to  provide  a 
lock  is  oegiigenoe. 

4.   The  averment  that  a  ralbroad  switch 
was  **neg;\it^entty  allowed  to  be  open** 

is  not  sufficieDt  to  show  negligence  on  tbe  port 
of  the  company. 
6.   A  condnctor  on  a  railroad*  w^ho  con- 
tinues in  service  for  more  than  a  year  with 


NonL—Tbe  above  case  is  a  valuable  contribution  I  as  affected  by  an  employers*  liability  act  similar  to 
to  tbe  subject  of  a  servants  assumption  of  risks  I  the  Bngiish  statute  on  that  subject. 
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knowledge  that  a  swltob  has  no  llirht  or  target 
upon  it,  or  any  look  or  means  of  fastening  it,  ha- 
I  Bumes  the  risk  of  injury  from  suoh  defective 
switch. 

6.   The  Employers'  Iilabillty  Aet  (Code. 

i  2590;  which  is  a  substanUai,  if  not  an  exact, 

copy  of  the  English  Act  of  1880«  does  not  change 
I  the  rule  that  an  employ 6  assumes  the  risk  of 

defective  appliances  where  he  continues  in  em- 
I  pioyment  with  knowledge  of  the  defeots.  even  if 

they  are  known  to  the  master. 

(November  2S,  IBBSB.) 

APPEAL  bj  defendant  from  a  judgmeot  of 
the  City  Court  of  Birminffbam  in  favor 
of  plaintiff  m  an  action  brougot  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Reversed. 
The  facts  sufficiently  appear  in  the  opinion. 
Meeere,  Hewitt,  walker  St  Porter  for 
appellant. 
Messrs,  Bowman  6  Harsh  for  appellee. 


Coleman*  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  to  recover  damages  for  per- 
sonal injuries.  It  is  much  the  better  practio, 
when  a  complaint  is  amended,  to  set  out  in 
full  the  complaint  or  count  as  amended,  un- 
less die  amendment  is  of  such  a  character  that 
it  may  be  readily  made  by  a  mere  interlinea- 
tion. We  have,  however,  never  construed  the 
statute  allowing  amendments  so  strictly  as  to 
hold  that  the  pleader  may  not  by  reference  to 
one  count  in  the  complaint  adopt  a  certain 
specified  portion  of  another,  and  add  to  it  aver- 
ments BO  as  to  constitute  another  and  separate 
couqU  The  complaint  is  subject  to  another 
objection.  As  originally  filed,  there  was  but 
a  single  count.  The  court  sustained  a  de- 
murrer to  the  complaint.  The  effect  of  the 
judgment  sustaining  the  demurrer  was  to  an- 
nul and  hold  for  naught  the  complaint  in  its 
then  condition.  Until  amended,  or  a  new 
complaint  filed,  there  was  no  1st  count  before 
the  court.  The  complaint  was  amended  by 
adding  thereto  a  2d,  3d,  4th,  6th,  and  6th 
count.  Each  of  these  amendatory  counts  re- 
fers to  and  adopts  as  a  part  of  these  respective 
counts  a  specined  portion  of  the  last  or  pre- 
ceding counts.  We  will  consider  the  sufficiency 
of  the  counts  upon  which  the  trial  was  had: 

The  third  count  adopted  a  portion  of  the 
first,  and  the  whole  of  the  second,  with  the 
exception  of  a  single  sentence.  Written  out 
consecutively  in  full,  it  reads  as  follows:  "The 
plaintiff  claims  of  the  defendant  fifteen  thous- 
and dollars,  for  that  heretofore,  on,  (o  wit, 
1st  day  of  July,  1891,  defendant  was  operating;, 
running,  managing,  and  controlling  a  certain 
railway  known  as  the  East  Dummy  Line, 
running  from  Birmingham,  in  an  easterly 
direction,  to  and  by  fritchman's  darden,  to 
East  Lake,  Ala.;  that  on  said  day  plaintiff 
was  in  the  service  or  employment  of  defend- 
ant, in  the  capacity  of  conductor  on  a  cer- 
tain train,  composed  of  a  steam  locomo- 
tive engine  and  certain  cars,  which  were 
then  and  there  being  run  over  and  along 
said  railway  by  defendant;  that  when  said 
train  reached  a  point  on  said  railway  at  or 
near  said  Fritch man's  Garden  it  ran  from  the 
main  line  into  a  switch  oi  siding,  and  plaintiff, 
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by  reason  thereof,  was  thrown  from  one  of  said 
cars,  on  which  car  plaintiff  then  and  there 
was,  in  the  performance  of  his  duty  as  con- 
ductor as  aforesaid;  and  plaintiff's  leg  was 
fractured,  his  hip,  shoulder,  and  head,  and  va- 
rious other  parts,  bruised  and  lacerated,  and 
plaintiff  was  otherwise  seriously  and  perma- 
nently injured.  By  reason  of, his  said  injuiies, 
plaintiff  suffers,  and  continues  to  suffer,  great 
mental  and  physical  pain  and  loss  of  time,  and 
plaintiff  was  rendered  less  able  to  work  and  to 
earn  money,  and  was  put  to  gitat  expense  for 
medicine,  medical  attention,  care  and  nursing, 
and  plaintiff  avers  that  his  said  injuries  are 
permanent;  and  plaintiff  further  avers  that 
said  accident,  and  plaintiff's  said  injuries, were 
caused  by  reason  of  defects  in  the  condition  of 
the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  said  business  of  defend- 
ant, viz.  the  switch  from  the  main  line  into 
the  siding  onto  which  said  train  ran  as  afore- 
said was  negligently  allowed  to  be  and  remain 
without  a  lock,  or  other  proper  and  sufficient 
means  of  fastening  the  same,  and  the  same  was 
not  kept  sufficiently  locked  or  fastened.  The 
said  defects  arose  from,  and  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligence 
of  defendant,  or  of  some  person  in  the  service 
of  defendant,  and  entrusted  by  it  with  the 
duty  of  seeing  that  said  ways,  works,  machin- 
ery or  plant  were  in  proper  condition."  The 
words,  "and  the  same  was  not  kept  sufficiently 
locked  or  fastened,"  may  be  stricken  out  as 
mere  surplusage,  and  enough  remains  to  con- 
stitute a  good  count.  We  do  not  think  these 
words,  in  the  connection  used,  indicate  that 
the  plaintiff  sought  a  recoverv  for  negligence 
in  not  having  the  switch  locked  or  fastened, 
but  rather  that  it  was  not  locked  or  fastened, 
in  consequence  of  the  allegation  that  there  was 
neither  lock  nor  fastening  to  the  switch. 
Whether  a  lock  or  proper  fastening  was  such 
a  component  part  of  a  switch  as  that  the  fail- 
ure to  provide  it  rendered  the  company  liable 
for  injuries  resulting  therefrom  would  depend 
upon  the  proof.  Upon  this  question  the  rule 
is  clearly  laid  down  in  Louisnlle  A  N.  R»  Co. 
V.  HaU,  91  Ala.  121,  where,  in  reference  to 
"whipping  straps,"  the  court  said:  **Is  it  so 
manifestly  serviceable  as  to  command  the  con- 
sensus of  intelligent  railroad  men,  so  generally 
as  that  it  cannot  be  reasonably  ignored  or  dis- 
regarded? Or  is  its  utility  disbelieved  and  dis- 
allowed in  the  management  of  many  well-gov- 
erned and  well-regulated  railroads?  If  this 
question  be  debatable,  and  skilled  railroad 
men  honestly  differ  in  judgment  as  to  the  util- 
ity of  this  or  any  other  cautionary  appliance, 
and  differ  to  such  extent  as  that  many  well- 
regulated  railroads  abstain  from  their  use,  then 
such  abstinence  is  not  legal  negligence."  In 
the  Ckise  qf  EaU,  the  principle  was  applied  to 
roads  commonly  designated  railroads.  In  the 
present  case  the  rofl^  is  designated  and  dis- 
tinguished as  a  dummy  road,  but  there  can  be 
no  difference  In  the  application  of  the  princi- 
ple. If  it  be  shown  that  the  omission  to  pro- 
vide a  lock  or  proper  fastening  for  the  switch 
was  culpable  negligence,  and  the  negligence 
arose  as  averred  in  the  complaint,  and  the 
switch  was  displaced  by  an  intermeddler,  such 
displacement  would  not  be  necessarily  such  an 
intervention  of  an  independent  intervening 


1882. 


BiRMiNaHA.ic  R.  «&  E.  Co.  ▼.  Ajllbn. 


458 


cause  as  to  constitute  the  sole  prosimate  cause 
of  the  injury.  The  evident  purpose  of  the  use 
of  locks  or  fastenings  is  to  make  the  switch 
reasonably  safe  against  the  interference  of  or 
displacement  by  trespassers,  as  well  as  acci- 
dental causes.  In  such  cases,  ordinarily,  the 
neglect  of  the  defendant  in  failing  to  provide 
locks  or  fastenings  would  be  regarded,  at  least, 
as  jointly  contributing  to  the  result. 

The  fourth  count  is  clearly  defective.  The 
averment  that  the  switch  ''was  negligently  al- 
lowed to  be  open"  does  not  show  a  defect  in 
ways,  works  and  machinery  of  the  defendant 
<^o^poration.  Neither'  has  such  an  laverment 
any  legal  or  proper  connection  with  the  person 
whose  duty  it  is  to  see  that  the  ways,  works, 
and  machinery  were  in  proper  condition.  This 
count  demonstrates  the  danger  and  confusion 
likely  to  arise  in  pleading  by  adopting  portions 
of  other  counts  bf  a  mere  reference  to  them. 
The  safe  practice  is  to  draw  the  counts  in  full, 
as  one  entirety.  With  the  exception  of  the 
defect  pointed  out  in  another  part  of  this  opin- 
ion, the  other  counts  are  sufficient,  and  the  de- 
murrer properly  overruled. 

The  evidence  shows,  without  dispute,  that 
plaintiff  has  been  In  the  employ  of  the  defend- 
ant as  conductor  for  a  year.  He  testified  him- 
self "that  the  switch  had  no  light  or  target  on 
it,  and  bad  not  since  I  had  been  running  on  the 
road.  There  never  had  been  a  lock  or  means 
of  fastening  on  it  since  I  went  on  the  road, — 
a  period  of  twelve  months.  I  had  been  run- 
ning on  the  road  for  twelve  months."  In  the 
case  of  ColuTnims  AW,  R,  Co.  v.  Bradford,  86 
Ala.  574,  the  court  uses  this  language:  ''Con- 
tributory negligence  which  would  defeat  an 
action  might  have  consi^ited  of  a  failure  on  the 
part  of  the  plaintiff,  either  to  reasonably  give 
notice  of  the  defect  in  appliances  used  in  his 
employment,  or  of  the  negligence  of  his  supe- 
riors, if  known  to  him,  which  produced  the 
injury,  or  of  a  failure,  after  having  given  such 
Dotice,  to  quit  the  service  to  which  such  defect 
or  negligence  was  incident,  after  a  reasonable 
4ime  had  elapsed  for  its  correction."  In 
Georgia  Pae.  A  Co,  v.  Davu,  92  Ala.  800,  the 
principle  is  thus  clearly  stated:  "The  duty  of 
the  company  to  this  class  of  its  employ^  is  to 
provide  a  roadway  in  all  respects  reasonably 
safe  for  the  running  of  its  trains  and  the  per- 
formance of  the  functions  imposed  upon  them 
by  the  exigencies  of  the  service;  and  they  have 
a  right  to  assume,  without  inquiry  or  investi- 
catioD,  that  this  duty  has  been  discharged. 
The  onu9  of  inquiry  or  investigation  is  not 
upon  them.  If,  as  matter  of  fact,  thev  knew 
of  unsafe  conditions  in  any  of  these  particulars, 
and  continue  in  the  service  after  the  lapse  of  a 
reasonable  time  for  the  defects  to  be  remedied 
or  removed,  they  assume  this  additional  risk, 
though  originally  not  incident  to  their  employ- 
ment." Many  cases  are  cited  in  support  of  the 
proposition,  and  it  is  manifestly  Just.  If  it  be 
conceded  that  the  failure  to  provide  a  lock  or 
proper  fastening  for  the  switch  be  a  culpable 
defect,  there  are  no  facts  in  the  present  record 
which  relieve  the  plaintiff  from  being  held 
i^ilty  of  contributory  negligence,  under  the 
influence  of  the  foregoing  principles, 

Bevened  and  demanded, 

A  petition  for  rehearing  was  subsequently 
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filed  in  response  to  which  on  biay  18, 1898,  the 
following  opinion  was  delivered: 

The  evidence  is  conclusive,  and  without  con* 
flict,  that  the  plaintiff  voluntarily,  and  without 
objection,  continued  in  the  emplovment  of  (he 
defendant  for  a  period  of  twelve  months, 
in  the  almost  dally  use  of,  and  with  a  full 
knowledge  of  the  defect  in,  the  ways,  works, 
and  machinery  alleged  to  have  caused  the  in* 
jury.  Under  this  proof  the  court  held  that  the 
plaintiff  was  guilty  of  contributory  negligence. 
We  are  now  asked  to  revise  this  couclusiou. 
Considered  in  connection  with  the  evidence,  as 
a  general  proposition  of  law,  the  rule  asserted 
is  sustained  by  an  overwhelming  array  of  au- 
thorities. In  the  case  of  RuBh  v.  Mistouri  Pae, 
R,  Co.,  86  Kan.  129,  the  court  uses  this  Ian- 

fuage:  *'There  are  cases  whdre  a  servant^ 
nowin^  the  danger,  may  nevertheless  recover, 
but  this  IS  not  one  of  the  cases.  Usually,  where 
some  instrument  or  appliance  has  become  un- 
safe from  use,  or  otherwise,  and  the  danger 
from  its  use  is  not  imminent  or  obvious,  the 
servant  may  continue  in  his  master's  employ- 
ment, and  use  it  for  a  short  time,  with  the  ex- 
pectation that  the  master  wUl  restore  the  de- 
fective instrument  or  appliance  to  its  former 
condition.  Also,  when  the  master  has  been 
informed  with  regard  to  some  defect  in  some 
instrument  or  appliance,  and  he  agrees  to  rem- 
edy the  defect;  the  servant  mav  continue  for  a 
reasonable  time  in  the  master  s  employment, 
so  as  to  give  him  an  opportunity  to  fulfill  his 
promise.  Also,  when  the  danger  is  one  to 
which  the  servant  is  not  exposed  in  the  ordi- 
nary course  of  his  employment,  but  one  which 
he  is  at  the  time  required  immediately  to  en- 
counter by  a  special  command  by  his  master, 
or  of  a  superior  servant,  without  time  for  re- 
flection or  choice  on  the  part  of  the  servant,  he 
may  obey  the  command  without  being  guilty 
of  contributory  negligence,  or  without  forfeit- 
ing his  right  to  recover  in  case  injury  results. 
But  not  one  of  these  cases  is  the  present  case. 
The  plaintiff's  intestate  could  have  had  no 
hope,  in  the  present  case,  that  the  railway's 
tracks  would  ever  be  changed.  There  was  no 
promise  that  they  would  be  changed.  They 
were  just  as  they  were  when  originally  con* 
structed,  and  in  the  ordinary  course  of  his  em- 
ployment, the  plaintiff's  intestate  was  using 
them  every  day,  and  knew  that  he  must  so  use 
them  every  day."  Under  the  evidence  it  was 
held  to  be  a  question  of  law  for  the  court,  and 
that,  as  to  plamtiff ,  the  defendant  was  not  guilty 
of  culpable  negligence.  In  the  case  of  (/Rorke 
V.  Union  Pac,  B.  Oo.,22  Fed.  Rep.  189,  Brew- 
er, X,  uses  the  following  language:  "He  [the 
employ  §1  has  the  right  to  wait  a  reasonable  time; 
to  consider  the  circumstances  of  the  case,  and 
to  give  notice  to  his  employers  that  he  is  in 
danger;  time  enough  to  see  whether  the  em- 
ployer means  to  have  the  defect  remedied; 
time  enough  to  see  the  general  way  in  which 
he  conducts  his  business;  and  it  he  finds 
that  his  employer  intends  to  use  machinery 
with  defects,  or  to  conduct  his  works  in  a  dan- 
gerous way;  finds  that  is  to  be  his  general 
habit;  finds  that,  after  he  has  been  notified,  he 
still  intends  to  conduct  his  business  in  that 
way, — and  then  goes  on  and  continues  in  the 
work,  it  is  fair  to  assume  that  he  takes  the 
risk."    In  Bie/uK'da  y.  Botigh,  58  Mich.  211^ 
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the  general  proposition  is  stated  as  follows:  "A 
aeryant  who  continues,  without  objection,  to 
use  machinery  which  be  has  found  to  be  un- 
safe, assumes  the  risk,  and  cannot  recover  for 
injuries  which  he  may  receive  in  consequence 
of  doing  so."  The  same  rule  prevails  in  Wis- 
consin. Doney  y.  Phillips  db  O.  Corutr,  Co.  42 
Wis.  688. 

Many  authorities  from  othercourts  might  be 
cited.  This  state  has  declared  the  law  in  the 
same  unmistakable  terms.  In  Eureka  Go.  v. 
Bass,  81  Ala.  201,  60  Am.  Rep.  152,  it  is  said: 
"If  the  employ^,  while  engaged  in  the  service, 
acquires  knowledge  of  any  defect  in  the  ma- 
terials, machinery,  or  instrumentalities  used, 
and  notice  thereby  of  an  increased  risk  of  dan- 
ger, and  afterwards  continues  in  the  service, 
without  objection  or  notice  to  the  employer, 
he  assumes  the  increased  risk  himself;  but  he 
may  notify  the  employer  of  the  defect,  and 
con  tin  ua  in  the  service  for  a  reasonable  time, 
relying  on  the  employer's  promise  to  remedy 
the  dSect,  yet,  if  the  defect  is  not  remedied 
within  the  promised  time,  his  further  continu- 
ance in  the  service  is  at  his  own  risk,  and  he 
is  guilty  of  contributory  neeligence."  In  the 
case  of  Louisville  d  N,  R  Oo.  v.  Ball,  87  Ala. 
708,  which  arose  under  the  employers'  act,  the 
doctrine  was  distinctly  declared  that,  although 
the  defendant  may  have  been  guilty  of  neg- 
ligence in  the  erection  and  construction  of  its 
bridge,  if  plaintiff  knew  of  the  danger,  and 
failed  to  exercise  due  care  to  avoid  the  danger 
and  was  injured,  he  would  be  guilty  of  con- 
tributory negligence.  This  rule  also  prevailed 
in  the  ifnglish  courts. 

It  is  contended,  however,  that  the  rule  as 
here  stated  has  been  changed  by  statute,  and 
that  under  the  Employers  Act  (sec.  2590  of 
the  Code,  and  subsections),  the  employ^  does 
not  assume  the  responsibility  of  injuries  caused 
by  defects  in  the  condition  of  the  ways, works, 
machinery  or  plant  connected  with  or  used  in 
the  business  of  the  master  or  employer,  al- 
though known  to  the  employe,  and  that  under 
the  statute  he  may  remam  with  impunity  in 
the  employment  of  his  employer  for  any  length 
of  time  after  he  becomes  aware  of  the  danger, 
provided  the  master  or  employer  is  aware  of 
such  defect;  and  we  are  referred  to  the  case  of 
Mobile  <SiB,R.Co,  Y.Holbom,  84  Ala.  183,  and 
the  case  of  Highland  Ave.  <Sb  B.  B.  Co,  v. 
Walters,  01.  Ala.  485.  The  Holhorn  Case,  84 
Ala.  133,  supports  the  argument  and  position 
of  appellee;  and  if  that  decision  furnishes  a 
proper  construction  of  the  employers'  act,  as 
found  in  section  2590  of  the  Code,  the  opinion 
rendered  in  the  case  under  consideration  is 
wroner,  for  in  the  Holbom  Case  it  is  held  that 
the  rule  as  declared  in  Eureka  Co.  v.  Bass, 
supra^  which  we  have  cited,  is  abolished.  The 
employers'  act,  as  found  in  section  2590,  and 
subdivisions,  is  a  substantial,  if  not  an  exact, 
copy  of  the  English  Act  of  1880.  This  court 
is  not  finally  concluded  by  the  decision  of  any 
other  state  court,  or  the  British  court,  in  their 
construction  of  a  similar  statute;  but  the  opin- 
ion of  learned  courts  upon  similar  (questions  are 
entitled  to  great  weight,  and  this  is  especially 
true  when  the  statute,  from  which  ours  was 
copied,  had  been  construed  prior  to  its  enact- 
ment by  our  legislature.  Armstrong  v.  Arm- 
strong, 29  Ala.  588.    In  the  case  of  Urifflths  v. 
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London  d  St.  K.  Docks  vo.,  L.  R  18  Q.  B.  Div. 
259,  it  is  said :  "If  the  danger  is  one  which  waa 
known  to  the  master,  and  not  to  the  servant, 
the  knowledge  of  the  master,  and  the  want  of 
knowledge  of  the  servant,  make  together  a 
cause  of  action;  and  as  it  is  necessary  that  these 
two  things  should  exist,  in  order  to  form  a 
prima  facie  case,  it  is  uecessary  that  they 
should  be  shown  to  exist  in  the  statement  of 
the  claim.''  The  case  of  Wehlin  v.  Ballard, 
reported  in  L.  R,  17  Q.  fi.  Div.  122,  cited  in  (bo 
Holhorn  Case,  supra,  supports  the  conclusioa 
reached  in  that  case;  and  if  the  case  of  Weblin. 
V.  BaUardhad  remained  in  force,  as  the  proper 
construction  of  the  statute,  we  would  be  bound 
to  hold  that  the  construction  given  by  this  court 
to  the  statute  in  the  Holborn  Case  was  the  same 
as  that  given  by  the  English  courts.  In  the 
same  volume  (L.  R.  17  Q.  B.  Div.  414)  the  case  of 
Thomas  v.  Quartermaine,  which  involved  the 
same  question,  came  up  for  consideration,  and 
the  reasoning  of  the  court  tended  greatly  to 
weaken  the  decision  of  WebHin  r.  Ballard  as 
an  authority.  The  case  of  Thomas  v.  Quarter- 
maine was  appealed,  and  in  L.  K.  18  Q.  B.  Div. 
685,  the  case  of  Weblin  ▼.  Ballard-wss  virtually, 
though  not  in  express  words,  overruled.  The 
court  held  in  Thamat  y,  Quartermaine,  L.  R.  18 
Q.  B.  Div.  686,  that  thedoctrineof  "tolenH  von 
Jit  injuria" — "that  to  which  a  person  assents  ia 
not  esteemed,  in  law,  an  injury" — Broom, 
Legal  Maxims/  applied,  under  the  Employers'^ 
Act  of  1880.  Bowen,  J.,  uses  this  languager 
"Knowledge  is  not  a  conclusive  defense,  itself. 
But  when  it  Is  a  knowledge  under  circum- 
stances that  leave  no  inference  but  one.  viz.. 
that  the  risk  has  been  voluntarily  encountered, 
the  defense  seems  to  be  complete."  Ixtrd 
Esher.  M.  R.,  dissented  from  the  conclusion  of 
the  court.  The  question  arose  again  in  the  case 
of  Yarmouth  v.  France,  L.  K.  19  Q.  B.  Div.  647, 
and  it  was  held  {Lord  Esher,  M.  R.,  Tendering 
the  opinion)  "that  upon  the  facts  a  jury  might 
find  the  defendant  to.be  liable,  for  there  was  evi- 
dence of  negligence  on  the  part  of  the  foreman, 
and  the  circumstances  did  not  conclusively 
show  that  the  risk  was  voluntarily  incurred  by 
the  plaintiff."  In  this  case  there  was  also  a. 
dissenting  opinion  by  Lopes,  J.,  not  as  to  the 
law,  but  upon  the  facts,  the  latter  judge  hold- 
ing: "There  was  no  evidence  for  the  jury  of 
the  defendant's  liability,  inasmuch  as  the  nicts 
showed  that  the  plaintiff,  with  full  knowledge 
of  the  risk  to  which  he  was  exposed,  bad  elected 
to  continue  in  the  defendant's  employment.'* 
In  this  last  case.  Lord  ^her,  M,  R.,  stated  that 
the  doctrine,  **vo^enti  non  fit  injuria,**  applied, 
under  the  Employers'  Act  of  1880.  This  con» 
elusion  of  the  opinion  is  in  the  following  lan- 
guage: "I  see  nothing  in  the  decision  in 
Thomas  V.  Quartermaine  to  prevent  the  plain* 
tiff  from  recovering  in  this  case,  unless  the  cir- 
cumstances were  such  as  to  warrant  a  jurv  in 
coming  to  the  conclusion  that  the  plaintiff, 
freely  and  voluntarily,  with  full  knowledge  of 
the  nature  and  extent  of  the  risk  he  ran,  im- 

Eliedly  agreed  to  incur  it."  In  the  same  case, 
lindley,  «/.,  after  referring  to  the  case  of 
Thomas  v.  Quartermaine,  and  the  sections  of 
the  act,  held  that  "  the  maxim,  'volenti  non  fit 
injuria,*  is  applicable,  and  that  if  a  workman, 
knowing  and  appreciating  the  danger  and  the 
risk,  elects  voluntarily  to  encouoter  them,  hd 
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can  no  more  mafntain  an  action  founded  upon 
the  statute  than  he  can  in  cases  to  which  the 
statute  has  no  application.  Those  principles, 
in  my  opioion,  are  perfectly  sound/'  etc.  The 
«ct  came  up  for  consideration  asrain  in  the  case 
of  Osborne  v.  London  db  N.  W.  &.  Ch,,  L.  R  21 
<j.  B.  Div.  220,  in  which  the  principles  of  law 
declared  by  Lord  Esher,  M,  R.,  in  the  case  of 
Yarmottfh  v.  France,  iupra,  and  of  Bowen,  L 
J.,  in  Thomas  v.  Quartertnaine,  supra,  were 
reaffirmed.  We  have  been  unable  to  find  any 
later  adjudicatioo  by  the  English  oourtf«,  con- 
struing the  English  Employers'  Liability  Act 
of  1SS>:  and  it  would  appear,  as  the  settled 
construction  by  the  English  courts,  that  mere 
"knowledge  is  not  a  conclusive  defense,  in 
itself.  But  when  it  is  a  knowledge  under  cir- 
cumstances that  leave  no  inference  open  but 
one,  viz.  that  the  risk  has  been  voluntarily  en- 
countered, the  defense  is  complete."  lliat 
"plaintiff  may  recover  unless  the  circum- 
stances were  such  as  to  warrant  a  Jury  in  com- 
ing to  the  conclusion  that  the  plaintiff,  freely 
and  voluntarily,  with  full  knowledge  of  the 
nature  and  extent  of  the  risk  he  ran,  impliedly 
agreed  to  incur  it."  It  is  held  by  some  of  the 
English  Judges  that  these  principles  qualify  to 
some  extent  the  doctrine  or  **volenH  non  fit  in- 
furia,"  and,  as  thus  qualified,  the  rule  applies, 
under  the  Employers'  Liability  Act  The 
principle  is  clearly  laid  down  by  Roberts  ^ 
Wallace  in  their  work  on  the  Dutytand  Liabil- 
ity of  Employers  (pages  186, 146, 160, 161, 240), 
and  in  Buswell's  work  on  the  Law  of  Personal 
Injuries  the  same  condasion  is  reached  (sec- 
tions 207-209). 

Many  of  the  states  have  statutory  provisions 
iu  regard  to  the  duties  of  employers,  but,  so  far 
as  we  have  been  able  to  ascertain,  none  of  the 
states  have  a  statute  similar  to  ours,  except  the 
state  of  Massachusetts.  BecUon  6  of  the  Em- 
ployers' Act  of  the  state  of  Massachusetts  (see 
Acts  1887,  chap.  270,  p.  899)  is  as  follows: 
"An  employ 6,  or  his  legal  representative,  shall 
not  be  entitled,  under  this  Act,  to  any  right  of 
compensation  or  remedy  against  his  employer 
in  any  case  when  such  employ^  knew  of  the 
defect  or  negligence  which  caused  the  injury, 
and  failed,  within  a  reasonable  time,  to  give, 
or  cause  to  be  given,  information  thereof  to  the 
employer,  or  to  some  person  superior  to  himself 
in  the  service  of  the  employer,  who  had  in- 
trusted to  him  some  general  superintendenoe." 
This  section  omits  the  provision  in  our  statute, 
and  in  the  English  statute, — "unless  he  was 
aware  that  the  master  or  employer,  or  such  su- 
perior, already  knew  of  such  oefect  or  negli- 
gence." But  this  difference  in  phraseologv  is 
immaterial,  as  the  law,  without  this  provision, 
would  not  require  the  em  ploy  6  to  do  a  useless 
thing,  and  the  Massachusetts  courts  do  not 
seem  to  have  regarded  the  difference  as  mate- 
rial; holding  that  their  act  was  "copied,  with 
some  variation  of  detail;"  "the  intention  was 
merely  to  abridge  the  model,  and  make  it  more 
compact;"  and,  "therefore  [says  the  court],  it 
is  proper,  if  not  necessary,  to  begin  by  consid- 
ering how  the  English  Act  had  Men  construed 
before  our  statute  was  enacted."  The  court 
then  cites  the  cases  to  which  we  have  referred. 
JiyaUs  V.  Meehanies  Mills,  150  Mass.  190,  5  L. 
B.  A.  667.  The  precise  question  which  we  are 
considering  did  not  arise  in  this  case.    In  the 
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case  of  MeUor  v.  Merchants  Mfg.  Co,,  150  Masa. 
862,  6  L.  H.  A.  792.  the  rule  declared  in  ThomoM 
V.  Quari&rmaine,  L.  R.  18  Q.  B.  Div.  685,  and 
Yarmouth  v.  France,  L.  R.  19  (^  B.  Div.  654,  that 
the  Employers'  Liability  Act  did  not  prevent  the 
proper  application  of  the  maxim,  * 'volenti  non 
ftt  ififurta,"  was  approved.  In  the  subsequent 
case  of  Malcolm  v.  Fuller,  152  Mass.  lo7,  a 
charge  was  given  by  the  trial  court  in  favor  of 
the  defendant,  in  which  the  maxim  was  ap- 
plied, and,  though  this  charge  was  not  open  to 
revision,  it  is  quoted  in  the  opinion,  with  the 
statement  "that  it  was  sufficiently  favorable  to 
the  defendant,"  citing  the  Case  of  Mdlor,  supra. 
It  is  very  clear  that  so  far  as  the  authorities, 
outside  of  this  state,  go,  the  rule  declared  in 
the  case  of  Eureka  Co.  v.  Base,  81  Ala.  200, 
was  not  abolished  by  the  Employers'  Liability 
Act.  Possibly  it  was  somewhat  modified,  but 
as  we  understand  the  rule,  **tolenti  non  fit  in- 
juria," as  applied  in  the  particular  cases  dted 
from  the  English  and  Massachusetts  courts, 
there  has  been  in  fact  no  material  modification. 
A  more  careful  examination  of  section  2690 
of  the  Code,  in  connection  with  the  qualifying 
clause,  leads  us  to  the  conclusion  that  our  con- 
struction of  the  act,  as  given  in  the  Solbom 
Case,  supra,  was  not  the  proper  one.  Without 
the  qualifying  clause,  it  is  evident  there  is 
nothing  in  the  act  which,  of  itself,  would 
abolish  the  rule  of  **volenti  non  ft  ir^uria,"  as 
declared  in  81  Ala.  200.  The  qualifying  clause 
was  not  intended  to  enlarj^  the  rights  of  the 
employ^,  or  extend  the  habllity  of  the  em- 
ployer, or  take  away  the  defense  of  contrib- 
utory negligence.  It  is  obscure  and  involved, 
but  its  terms  would  indicate  an  intention  to  re- 
strict the  employer's  liability.  It  says:  "But 
the  master  or  employer  is  not  liable  under  this 
section,  if,"  etc.  It  does  not  provide  for  an 
additional  liabilitr  under  certain  conditions: 
but  the  employer  is  not  liable,  notwithstanding 
he  may  have  been  culpably  negligent  in  failing 
to  discover  certain  defects,  and  negligence,  "u 
the  servant  or  employ^  knew  of  the  defect  or 
negligence,  and  failed,  in  a  reasonable  time,  to 

g've  information,"  etc.  The  reasoning  of 
>wen,  J,,  on  this  point,  in  the  case  of  Thomas 
V.  Oyartermaine,  supra,  is  convincing.  It 
would  seem  that  the  legislature,  by  a  statutory 
enactment,  recognized  the  application  of  the 
maxim  of  "volenti  non  fli  injuria,"  as  declared 
by  the  courts,  and  out  of  abundant  caution,  lest 
tne  statute  might  be  construed  to  give  a  cause 
of  action  absolutely  when  the  defects  or  negli- 
gence specified  in  the  statute  was  the  cause  of 
injury,  although  the  risk  of  such  defect  and 
negligence  was  voluntariiv  and  knowinglv  as- 
sumed by  the  employe,  added  the  proviso  aoove 
referred  to.  The  Caeeofffolbom,  84  Ala.  188, 
was  materially  modified  by  the  subsequent  case 
of  Highland  Ave.  dh  B.  R  Co.  v.  Walters,  91 
Ala.  485,  but  we  are  of  opinion  that  the  proper 
construction  of  the  act  leaves  in  force. the  rule 
which  prevailed  before  the  adoption  of  the  act, 
and  the  rule  as  declared  by  this  court  in  the 
case  of  Eureka  Co.  v.  Bass,  supra,  and  of  Lou- 
ieviOe  d  Jff.  B.  Co.  v.  Hall,  87  Ala,  708,  717, 
720,  continues  in  force  under  the  employers' 
act.  So  far  as  the  Holbom  Case  and  the 
Walterit  Case  conflict  with  these  conclusions, 
they  are  overruled.  It  follows  that  the  appli- 
cation for  a  rehearing  must  be  denied 
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The  hiring^  out  of  »  ▼agrrant  to  the  hig^bp 
est  bidder  tor  the  term  of  six  moaths,  on  a  ver- 
dict ot  vafirraaoy  on  an  examination  before  a 

t  justice  of  the  peace,  which  is  authorized  by  2 
Mo.  Rev.  Stat.  1889, 9  8849,  subjects  him  to  Inrol- 
iintaiy  servitude  In  violation  of  U.  8.  Const. 
Amend.  lA.  and  Mo.  Oonat,  art.  2, 9  8L 

(June  19, 1888.) 

PETITION  for  a  writ  of  habeas  corpus  to 
I  procure  the  discharge  of  petitioner  from 
the  custody  of  J.  T.  Bunion,  constable  of  Salt 
River  township,  to  which  be  had  been  com- 
mitted preparatory  to  beiog  hired  out  as  a 
vagrant    Petitioner  diecharged. 

Statement  bj  Sherwood*  J.; 

The  petitioner,  a  negro,  charged  with  be- 
ing a  vaerant,  was  arrested  ana  brought  be- 
fore J.  J.  Winscott,  a  justice  of  the  peace 
of  Salt  River  township,  Audrain  county. 
Mo.  The  evidence  adduced  before  the  jury 
summoned  for  the  occasion  supported  the 
charge,  and  consequently  a  verdict  was  re- 
turned in  accordance  with  evidence.  There- 
upon the  justice,  complying  with  the  pro- 
visions of  section  8849  in  relation  to  vagrants, 
issued  his  warrant  to  J.  T.  Bunton,  constable 
of  that  township,  commanding  him,  after 
three  days'  public  notice,  to  hire  out  peti- 
tioner, at  the  court-house  door,  for  six  months, 
to  the  highest  bidder,  for  cash  in  hand. 
Pending  the  execution  of  the  warrant  for 
hiring,  petitioner  applied  to  this  court  for 
the  writ,  the  issuance  of  which  brought  the 
matter  of  the  validity  of  his  detention  before 
this  court.  The  provisions  of  chapter  169, 
2  Rev.  Stat.  1889,  under  which  the  proceed- 
ings aforesaid  were  had,  so  far  as  necessair 
to  quote  them,  are  as  follows :  **  Sec.  8840. 
Every  able-bodied  person  who  shall  be  found 
loitering  about  without  visible  means  of 
support  and  maintenance,  and  who  does  not 
apply  himself  to  labor,  or  some  other  honest 
calling,  to  procure  a  livelihood,  and  all  able- 
bodied  persons  who  are  found  begging,  or 
who  quit  their  houses,  and  leave  their  wives 
and  children  without  the  means  of  subsist- 
ence, shall  be  deemed  and  treated  as  va- 
grants. .  .  .  Sec.  8848.  When  any  such 
person  is  found,  any  justice  of  the  peace  of 
the  county  shall,  upon  information,  or  from 
his  knowledge,  issue  his  warrant  to  the  sher- 
iff or  constable  to  bring  such  person  before 
him.  Sec.  8849.  If  upon  examination  it 
shall  appear  that  such  person  is  a  vagrant, 
the  fact  of  vagrancy  having  been  established 
by  the  verdict  of  a  jury  summoned  and  sworn 
to  inquire  whether  the  person  be  a  vagrant 
or  not,  the  justice  shall  make  out  a  warrant 
di recti  njL'  the  sheriff  or  constable  to  keep  such 
person  in  his  custody  until  three  days'  notice 


can  be  given  by  advertisement,  set  up  in  tho 
most  public  places  in  the  county,  of  the 
hiring  out  of  such  vagrant,  at  the  court-house 
door  in  said  county,  for  tlie  term  of  six 
months,  to  the  highest  bidder,  for  cash  in 
hand. "  Another  statutory  provision  respect- 
ing vagrants,  to  be  found  under  the  title  of 
**  Crimes  and  Punishments, "  is  the  following : 
**  Sec.  8841.  Everv  person  who  may  be  found 
loitering  around  houses  of  ill  fame,  gam- 
bling houses,  or  places  where  liquors  are  sold 
or  drank,  without  any  visible  means  of  sup- 

Sort,  or  shall  attend  or  operate  any  gambling 
evice  or  apparatus,  or  be  engaged  in  prac- 
ticing any  trick  or  device  to  procure  money 
or  other  thing  of  value,  or  shall  be  enga/i^ed 
in  any  unlawful  calling  whatever,  and  every 
able-bodied  married  man  who  shall  neglect 
or  refuse  to  provide  for  the  support  of  his 
family,  and  every  person  found  tramping  or 
wandering  around  from  place  to  place  with- 
out anv  visible  means  of  support,  shall  be 
deemed  a  vagrant,  and  upon  conviction  there- 
of shall  be  punished  by  imprisonment  in  the 
county  jail  not  less  than  twenty  days,  or  by 
fine  not  less  than  twenty  dollars,  or  by  both 
such  fine  and  imprisonment.  ** 

Meeen.  F.  W.  Iieliman«  E.  S.  Gantt, 
Georgfe  S.  Grower  and  Geori^e  Rob- 
ertson* for  petitioner: 

The  law  in  question  is  invalid  because  in 
violation  of  the  constitutional  provisions: 

1.  Against  imprisonment  for  debt 

2.  That  of  the  state  and  the  United  States 
prohibiting  slavery  or  involuntary  servitude 
except  as  a  punishment  for  crime. 

8.  Conferring  upon  the  governor  the  power 
to  pardon  in  all  cases  except  treason  and  im- 
peachable offenses. 

4.  Prohibiting  cruel  and  unusual  punish- 
ment. 

OaughUn  v.  Ehlert,  89  Mo.  285;  Ex  parte 
Orenehaio,  80  Mo.  447;  Clark's  Case,  1  Blackf. 
122, 12  Am.  Dec.  218;  Turners  Case,  1  Abb.  U. 
S.  84;  Staiiifhter-house  Cases,  83  U.  S.  16  Wall. 
69.  21  L.  ed.  406;  Ciml  Bights  Oases,  109  U. 
S.  8,  27  L.  ed.  886;  Cooley,  Const.  Lim.  402; 
1  Bl.  Com.  p.  428;  Sammersetfs  Case,  20  How. 
St.  Tr.  8:  Be  Bayard,  25  Hun,  546;  Ordro- 
naux.  Const.  Legislation,  266. 

The  alleged  chapter  has  been  repealed  by 
necessary  implication  in  consequence  of  the 
enactment  of  other  laws  inconsistent  there- 
with and  oomprebensive  of  its  entire  subject- 
matter. 

Endlich,  Interpretation  of  Statutes,  g  241; 
Sedgw.  Stat.  &  Const  L.  100:  United  States  v. 
Tvnen,  78  U.  S.  11  Wall.  88,  20  L.  ed.  153; 
West  End  A  A.  B.  Street  B  Co,  v.  Atlanta 
Street  B  Co.  49  (H.  151;  WakeUdd  v.  Phdps,. 
87  N.  H.  295;  Johns  v.  StaU,  78  Ind.  382,  41 
Am.  Rep.  577;  Smith  v.  StaU,  14  Mo.  152; 
StaU  V.  BoUer,  77  Mo.  120. 

Habeas  corpus  is  the  appropriate  4ind  only 
remedy  for  the  grievance  of  which  the  pris- 
oner complains. 

Cooley,  Const.  Lim.  419;  Ex  parU  Kearny,. 


Note.— The  above  case  touches  an  unusual 
question  and  Is  of  much  interest  althoucrh  it  leaves 
undecided  the  question  of  hiring  out  convicts,  as 
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65  Cal.  212;  Ex  parte  Nielsen,  181  U.  S.  176, 
88  L.  ed.  118;  Hurd,  Habeas  Corpus,  828;  JSx 
parts  Shaw,  7  Ohio  St.  81,  70  Am.  Dec.  65;  Ese 
pane  Page,  49  Mo.  291;  Ex  parte  Snyder,  64 
Mo.  68:  Ex  parte  Beihurvm,  66  Mo.  646;  Ex 
parte  alater^T^  Mo.  102;  Ex  parte  Orenehaw, 
80  Mo.  447;  Ex  parte  Bedard,  106  Mo.  616; 
Benfrate  v.  Day,  112  Mo.  691;  8ammersetf$ 
Case,  supra. 

Habeas  corpus  is  a  remedy  for  every  illegal 
imprisonment.  Any  illegal  imprisonment  is 
in  violation  of  the  I4tb  Amendment  to  U.  8. 
Constitution. 

Doj/le,  Petitioner,  16  R.  I.  687,  27  Am.  St. 
Bep.  759. 

Jfr.  R.  F.  Walker,  Atty-Qen,,  for  re- 
spondent: 

Repeals  by  implication  are  not  favored. 
The  sections  under  consideration  are  not  Irrec- 
oncilably inconsistent — section  8846  being 
general  in  its  terms,  while  section  8841  is  par- 
ticular. One  is  of  a  quasi  criminal  nature, 
-while  the  other  makes  the  offenses  defined 
therein  crimes.  It  was  evidently  not  the  in- 
tention of  the  Legislature  that  the  latter  act 
(sec.  8841)  should  take  the  place  of  the  former 
(sec.  8846). 

Manker  v.  Favlhaher,  94  Mo.  480;  Btate  v. 
Frazier,  98  Mo.  426;  Dwyer  v.  Dvoyer,  26  Mo. 
i^pp.  647. 

In  the  one  the  hiring  out  upon  the  finding 
of  guilty  for  a  certain  period  is  the  punish- 
ment, while  in  the  other  the  punishment  is  by 
fine  or  -  imprisonment,  or  both.  The  latter 
statute  does  not,  therefore,  revise  the  subject- 
matter  of  the  former  statute,  and  cannot  be 
considered  as  a  substitute  for  it  There  is, 
consequently,  no  repeal. 

State  y.  Roller,  77  Mo.  120;  Glasgow  v. 
lAndeU,  50  Mo.  60;  StaU  v.  DeBar,  58  Mo. 
895;  StaU  v.  Jaeger,  68  Mo.  408;  Waldo  v. 
Bell  18  La.  Ann.  829;  MiteheU  v.  Duncan, 
7  FJa.  18;  Raudebavgh  v.  SheUey,  6  Ohio  St. 
807;  Wilson  v.  Shorick,  21  Iowa,  882. 

If  the  condition  of  a  person  brings  him  with- 
in the  provisions  of  statutes  in  regard  to  va- 
grancy, he  may  be  dealt  with  in  accordance 
with  the  statute  under  which  proceedings  are 
instituted.  •  His  individual  liberty  must  yield 
to  the  public  necessity  or  the  public  good. 

People  v.  Forbes,  4l*ark.  Crim.  Rep.  611. 

The  right  to  trial  by  jury  was  only  guaran- 
teed in  cases  which  were  triable  by  jury  at  the 
common  law,  and  having  all  the'  common-law 
incidents  of  jury  trials,  so  far  as  regards  the 
protection  of  the  accused. 

Bums'  Justice,  title  OonHetion;  Bacon,  Abr. 
title  Justice  of  the  Peace, 

Laws  in  regard  to  vagrancy  are  all  purely 
statutory;  therefore,  charges  of  vagrancy  and 
disorderly  conduct  were  never  triable  by 
jury,  but  summary  jurisdiction  over  them 
was  given  to  the  justices  of  the  peace. 

4  Bl.  Com.  title  Summary  Proceedings,  p. 
280;  State  v.  Olenn,  54  Md.  672;  State  v.  An- 
Person,  40 'N.  J.  L.  224. 

The  utmost  effect  of  the  18th  Amend- 
ment of  the  Federal  Constitution  was  to  for- 
bid any  kind  of  personal  slavery. 

SlauaJtter-house  Cases,  88  U.  8.  16  Wall.  86, 
91  L.  eid.  894. 

Conviction,  following  the  course  prescribed 
by  the  statute,  involves  a  hiring  out  of  the  va- 
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grant,  and  is  no  more  an  involuntary  servi- 
tude than  the  conviction  of  a  criminal  to  serve 
a  term  in  the  penitentiary  at  hard  labor,  or 
to  be  committed  to  a  county  jail,  and  upon 
the  order  of  the  county  court  to  require  such 
jail  prisoner  to  beat  rock  or  work  on  the  streets 
or  highways. 

State  V.  Maxcy,  1  McMull.  L.  501;  People 
V.  ForbesA  Park.  Crim.  Rep.  611;  Peopley.  Phil- 
lips, 1  Park.  Crim.  Rep.  95;  People  v.  Gray, 
4  Park.  Crim.  Rep.  616;  Byers  v.  Com.  42  Pa.  89; 
Com,  V.  RoUoway,  6  Binn.  516;  Ejtparte  Fer- 
rier,  108  111.  867,  48  Am.  Rep.  10;  Com.  y. 
Carter,  108  Mass.  17. 

SherwcNMU  J,,  delivered  the  opinion  of 
the  court : 

The  validity  of  the  warrant  of  commitment 
is  questioned  by  petitioner's  counsel  on  two 
grounds :  First,  on  the  ground  that  the  stat- 
utory  provisions  first  above  quoted  have  been 
repealed  by  necessary  implication  resulting 
from  the  enactment  of  section  8841,  supra; 
and,  second,  if  not  thus  repealed,  that  they 
are  unconstitutional.  Counsel  for  the  state 
deny  that  chapter  169  has  been  repealed  in 
consequence  of  the  enactment  of  section  8841, 
and  insists  that  the  statutory  provisions  un* 
der  which  petitioner  was  found  to  be  a  va- 
grant are  not  obnoxious  to  any  constitutional 
objections. 

Where  one  statute  on  any  given  subject  -is 
in  existence,  and  another  statute  is  passed  on 
the  same  subject,  with  different  provisions, 
but  yet  not  covering,  perhaps,  the  wholo 
subi'ect  embraced  in  the  first  one,  and  no  re- 
pealing words  are  used,  it  is  sometimes  quite 
difficult  to  determine  whether  the  first  statute 
is  repealed  in  whole  or  only  in  part,  or 
whether  the  provisions  of  the  second  statute 
are  merely  cumulative  in  character.  This 
difficulty  confronts  us  in  the  present  instance. 
If,  however,  chapter  169,  a  part  of  which  has 
been  quoted,  has  been  repealed  as  a  result  of 
the  subsequent  enactment,  then,  clearly,  the 
justice  was  without  jurisdiction  in  the  prem- 
ises. The  same  effect  follows  if  the  statute 
on  which  his  authority  is  supposed  to  rest  is 
violative  of  the  organic  law.  This  being 
the  case,  it  is  thought  best  to  assume,  for 
the  purpose  of  this  discussion,  that  the  posi- 
tion of  the  state  is  correct,  —that  chapter  169 
has  not  been  repealed, — as  by  so  doing  the 
merits  of  this  cause  can  be  more  satisfactorily 
reached  than  if  the  discussion  should  proceed 
on  the  theory  that  the  statute  in  question 
were  no  longer  in  force,  in  consequence  of 
the  passage  of  the  subsequent  act.  And, 
should  it  be  determined  that  chapter  169  is 
invalid  on  constitutional  grounds,  then,  of 
course,  all  necessity  for  determining  its  re* 
peal  or  nonrepeal  is  thereby  obviated. 

Pursuing  the  course  indicated,  let  com- 
parison be  instituted  between  the  statute  and 
the  constitution,  in  order  to  settle  the  ques- 
tion whether  the  former  is  in  confiict  with 
the  latter.  Section  1  of  article  1  of  the 
Constitution  of  this  state,  adopted  July  4, 
1865,  declares  **  that  there  cannot  be,  in  this 
state,  either  slavery  or  involuntary  servitude, 
except  in  punishment  of  crime,  whereof  the 
party  shall  have  been  duly  convicted. "  This 
section  has  now  become  section  81  of  article 


464 


MlBHOOBI  SUPIIBMB  COUBT. 


JUNB. 


1)  of  oar  present  Constitution,  and  is  sub- 
stantially a  literal  transcript  of  a  like  pro- 
YisioD  contained  in  the  Ordinance  of  1787, 
penned  by  the  hand  of  Thomas  Jefferson: 
and  this,  in  substance,  is  section  1  of  the 
!3th  Amendment  to  the  Constitution  of  the 
United  States.  That  petitioner  has  been 
guilty  of  no  crime  stands  conceded  by  the 
state,  as  indeed  it  must  have  been,  consider- 
ing the  terms  of  the  statute  under  which  pro- 
ceedings were  had  against  him.  That  those 
proceedings,  if  allowed  to  reach  their  an- 
ticipated and  ultimate  development,  would 
result  in  the  imprisonment  of  tiie  petitioner, 
—in  his  being  subjected  to  involuntary  serv- 
itude and  to  punishment, — is  equally  clear, 
for  imprisonment  occurs  whenever  another  is 
•detained  or  deprived  of  the  power  of  locomo- 
tion against  his  will.  Invol antary  servitude 
is  but  the  condition  of  a  person  compelled 
to  do  service  for  another,  and  punishment  is 
*'the  penalty  for  transgressing  the  law.** 
Wharton,  Law  Diet.  Or  it  is  any  evil  or 
inconvenience  consequent  upon  crime  or 
misdemeanor.  4  Bl.  Com.  7.  So  that  the 
constituent  elements  of  this  case  are  im- 
prisonment, punishment,  and  involuntary 
servitude,  without  any  charee,  proof,  or  leg- 
islative enactment  establishing  the  act  of 
petitioner  to  have  been  a  crime.  The  ques- 
tion, then,  is,  can  a  statute  which  authorizes 
fluch  proceedings  as  are  here  brought  under 
review  stand  before  her  prohibitions  of  our 
state  and  federal  constitutions?  In  this  in- 
vestigation it  is  needless  to  cite  authorities 
like  that  of  Byer$  v.  Gam,^  42  Pa.  89,  which 
assert  familiar  rulings  in  regard  to  the  arrest 
and  commitment  of  vagrants  or  professional 
thieves  when  about  to  plj  their  vocation,  for 
in  those  cases  the  constitutional  point  now 
in  hand  was  neither  involved  nor  passed 
upon.  Precedents  precisely  in  point  have 
not  been  found,  but  petitioner's  counsel  have 
cited  some  cases  which  are  analogous  to  the 
present  one.  Thus,  in  an  early  case  in  In- 
diana, it  was  ruled  that  though  an  adult 
cegress  had  voluntarily  bouna  herself  by 
indenture,  and  for  a  valuable  consideration, 
to  serve  the  obligee  for  the  term  of  twenly 
years,  yet  it  would  not  be  enforced  upon 
her,  because  to  do  so  would  be  to  impose 
upon  her  "  involuntary  servitude,  **  In  viola- 
tion of  the  constitution  of  that  state.  Olark*$ 
Com,  1  Blackf.  122,  12  Am.  Dec.  218.  In 
TxirMr*»  Case,  the  petitioner  was  a  voung 
Degress  who  was  indentured  to  her  former 
master  until  she  should  become  eighteen 
years  of  age.  Under  the  law  of  Mar  viand, 
persons  thus  apprenticed  were  allowed  to  be 
assigned  and  transferred,  at  the  will  of  the 
master,  to  anv  person  in  the  county.  The 
authority  of  tne  master  over  such  an  appren- 
tice was  described  as  a  ''property  ana  in- 
terest," and  in  other  important  particulars 
differed  from  indentures  prescribed  for  white 
apprentices.    And  upon  this  it  was  held,  on 
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habeas  corpus,  that  such  an  apprenticeship 
was  involuntary  servitude,  within  the  mean- 
ing of  the  first  clause  of  the  18th  Amend- 
ment of  the  Federal  Constitution,  and  the 
petitioner  was  discharged.  1  Abb.  U.  S.  84. 
in  the  Slaughter-house  Gases,  88  U.  S  16 
Wall.  86,  21  L.  ed.  894,  and  in  the  CivU 
lights  Cases,  109  U.  8.  86.  27  L.  ed.  847,  it 
was  held  that,  while  the  18th  Amend- 
ment was  primarily  intended  to  abolish  Af- 
rican slavery,  vet  it  was  broad  enough  to 
extend,  and  did  extend,  to  e^ery  form  of 
involuntary  servitude  within  the  United 
States,  or  within  their  Jurisdiction,  whether 
the  rights  involved  were  those  of  the  white 
or  of  other  races.  Touching  the  amendment 
now  under  discussion,  an  eminent  Jurist  says : 
''Throughout  the  land  involuntary  servitude 
is  abolished  by  constitutional  amendment, 
except  as  it  may  be  imposed  in  the  punish- 
ment of  crime.  Nor  do  we  suppose  the  ex- 
ception will  permit  the  convict  to  be  sub- 
jected to  other  servitude  than  such  as  is  under 
the  control  and  direction  of  the  public  au- 
thorities in  the  manner  heretofore  customary. 
The  laws  of  the  several  states  allow  the  let- 
ting of  the  services  of  the  convicts,  either 
singly  or  in  numbers,  to  contractors,  who  are 
to  employ  them  in  mechanical  trades  in  or 
near  the  prison,  and  under  tiie  surveillance 
of  its  oncers ;  but  it  might  well  be  doubted 
if  a  regulation  which  would  suffer  the  con- 
vict to  oe  placed  upon  an  auction  block,  and 
sold  to  the  highest  bidder,  either  for  life  or 
for  a  term  of  years,  would  be  in  harmony 
with  the  constitutional  prohibition."  Cool- 
ey.  Const.  Lim.  6th  ed.  868.  In  this  case  it 
will  be  observed  that  just  what«7tMf^  Cooley 
supposed  might  be  within  the  range  of  pos- 
sibility would  have  occurred,  but  for  the 
intervention  of  thi^  court  The  case  he  puts, 
however,  is  in  relation  to  suffering  a  "con- 
vict to  be  placed  on  the  auction  block,  And 
sold  to  the  hiffhest  bidder."  If  such  a  pro- 
ceeding would  fall  under  the  ban  of  consti- 
tutional prohibitions,  then  a  fortiori  would 
a  like  result  follow  where,  as  here,  the  pro- 
posed object  of  sale  has  not  been  so  much  as 
accused  of  crime.  The  "convict"-  may  law- 
fully be  condemned  to  involuntary  servi- 
tude, to  imprisonment,  in  punishment  of  hia 
crime.  Not  so  with  one  in  similar  circum- 
stances to  those  of  petitioner.  Doubtless  he 
might  be  proceed^  against  and  punished 
under  the  provisions  or  section  8841,  which 
makes  the  act  of  being  a  vagrant  punishable 
as  a  crime ;  but  in  no  other  wav,  if  obedience 
is  due  to  express  constitutional  prohibitions. 

The  premises  considered,  we  hold  that  tfte 
law  under  which  petitioner  is  restrained  of 
his  liberty  contravenes  the  Oimstitution  of  the 
United  States  and  ef  this  state,  and  he  is  <A«r0- 
fore  entitled  to  be  discharged,  aeid  it  is  so  or* 
dered. 

All  concur. 


1888. 


QoRB  y.  Clabxb. 
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James  T.  CLARKE  et  aJL 
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L  devise  intended  to  erade  the  provii- 
ions  of  a  statute  limitinif  the  amount 
of  property  that  can  be  ^^en,  to  a  woman 
with  whom  testator  had  lived  in  adultery,  or 
to  his  lUearitlmate  children,  although  it  1b  on 
the  face  of  the  will  an  aheolute  gift  to  a  stranger, 
will  not  be  upheld  merely  because  the  devlseto 
bad  no  notice  during  the  testator's  lifetime  of 
the  secret  trust  intended. 

i_       (Ifclver,  Ch.  J.,  dissents.) 

(November  17. 188B.) 


APPEAL  by  plainliff  from  a  Jud^rmcnt  of 
I  he  Common  Pleas  Circuit  Court  for  York 
County  in  favor  of  defendants  in  an  aciioo 
brought  to  annul  certain  provisions  in  the 
will  of  Beojamin  F.  Briggs,  deceased.  Ea- 
verged. 
^  The  facts  are  stated  in  the  opinioos, 

Mestr$.  Melton  A  Melton^  Alston  Ik 
Patton,  and  Williiun  B.  McCaw  for  ap- 
pellant. 

Mem-s.  Wilson*  Wilson  A  McDow  for 
respondents. 

Pope*  J,,  delivered  the  opinion  of  the 
court: 

Benjamin  F.  Briggs,  while  a  citizen  of 
this  Btate»  having  a  living  wife  and  two 
children,  caused  a  last  will  and  testament  to 


NOTK.— Of/to  hy  uHQ  as  affected  by  vromiae9  made  to 
t/ie  testa*or^  and  by  secret  truets, 

Qenerai  doctrine  and  diattnction. 
The  general  doctrine  and  distinction  between  a 
will  made  on  the  faith  of  a  promise,  and  a  will  fol- 
lowed by  a  subsequeot  promise,  as  gathered  from 
the  decisions,  would  seem  to  be  that  in  order  to 
ereate  a  secret  trust  it  is  immaterial  whether  the 
promise  Is  made  before  or  after  the  execution  of 
the  will,  as  wills  are  revocable  instroments.  That 
the  legatees,  as  soon  as  they  are  made  acquainted 
with  the  desire  and  intention  of  the  testator,  aie 
bound  to  elect,  and  if  they  fail  to  do  so  the  gift 
also  fails.  The  only  material  dllferenod,  therefore, 
between  a  will  made  on  the  fsith  of  a  previous 
promise  and  a  will  made  prior  to  and  followed  by  a 
promise,  would  seem  to  be  this :  If,  on  the  faith  of 
the  promise,  the  gift  is  made  in  favor  of  the  prom- 
isor and  another,  such  promise  is  tucked  on  to  the 
gift  to  both,  for  one  cannot  profit  by  the  other's 
fraud.  If,  however,  the  will  be  made  first,  and 
the  secret  trust  is  subsequently  made  known  to 
one  only  of  the  parties,  it  will  be  fixed  by  a  trust  in 
him  alone,  the  gift  to  the  other  legatee  not  being 
procured  by  fraud. 

Premises  to  the  testator. 

The  general  rule  of  law  with  regard  to  promises 
made  to  a  testator  is  that  if  one  induces  a  testator 
not  to  insert  a  provision  in  his  will  in  behalf  or  for 
the  benefit  of  another,  by  promises  or  assurances 
that  the  promisor,  whether  he  be  the  heir,  personal 
representative,  devisee  or  residuary  legatee,  will 
see  to  and  carry  out  the  testator's  intention  with 
regard  to  such  party,  it  is  a  fraud  in  such  promisor, 
after  the  decease  of  such  testator,  to  refuse  to 
carry  out  the  promise,  which  imposes  a  legal  duty 
upon  him  that  the  courts  of  equi^  will  compel  him 
to  fulfill  and  perform. 

There  must,  however,  in  every  case  be  a  promise 
proved  to  the  satisfaction  of  the  court,  which  the 
court  will  enforce  against  the  testator's  estate  in 
the  hands  of  the  promisor,  of  which  the  latter  is 
enjoying  the  benefit.  There  may  be  suspicions  of 
the  deceased's  intentions  to  provide  by  will,  and 
such  suspicions  may  operate  upon  the  minds  of 
those  taking  and  induce  them  to  consider  them- 
selves bound  in  honor  and  conscience  to  perform 
those  intentions:  but  neither  at  .*aw  nor  in  equity 
can  such  a  promise  be  fulfilled  and  enforced  with- 
out some  proof  of  It.  Chester  v.  Urwick,  23  Beav. 
407, 4U;  Strickland  v.  Aldridge,  9  Yen.  Jr.  619;  Pod- 
more  V.  Gunning,  5  Sim.  4S6, 7  Sim.  644 

In  such  cases  equity  wU)  not  interfere  except  the 
promise  and  the  fraud  upon  the  intended  bene- 


ficiary are  established  by  dear  and  satisfactory 
evidence,  and  even  then  with  the  greatest  caution. 
ColUns  V.  Hope,  20  Ohio,  492. 

Where,  however,  there  is  a  dear  undertaking  to 
do  an  act  if  a  will  is  not  changed,  the  court  wiU 
bind  the  party  to  fulfill  his  promise.  Byrn  v.  God- 
frey, 4  Ves.  Jr.  10. 

If  one  gains  a  situation  of  benefit  to  himself  by 
the  will,  hindering  by  a  continuance  of  the  same 
conduct  that  to  be  done  which  the  testator  hud 
directed  him  to  do,  such  party  will  be  declared  a 
trustee  for  the  party  Intended  to  be  benefited.  JBaV 
parte  Fearon,  5  Ves.  Jr.  633. 

In  Bennett  v.  Harper,  36  W.  Ya.  546,  the  court 
held  that  equity  would  not  only  interfere  in  cases 
of  fraud  to  set  aside  acts  done,  t>ut  would  also,  if 
acts  have  by  fraud  been  prevented  from  being 
done.  Interfere  and  treat  the  case  exactly  as  if  the 
acts  had  been  done;  and  this  by  converting  the 
party  who  has  committed  the  fraud  and  profited 
by  it  into  a  trustee  for  the  party  in  whose  favor 
Uie  act  would  otherwise  have  been  done. 

To  the  same  effect  are  the  cases  of  Brown  r. 
Lynch.  1  Paige,  147,  2  L.  ed.  506:  Church  v.  Ru- 
land,  64  Pa.  432:  Wolf  ord  v.  Herrlngton,  74  Pa.  311, 
15  Am.  Bep.  648. 

The  doctrine  upon  which  the  courts  are  Induced 
to  decree  the  enforcement  of  the  agreement  is  not 
the  artifice  by  which  the  execution  of  the  writing 
has  been  evaded,  but  what  the  other  party  has  been 
induced  to  do  upon  the  faith  of  the  agreement  for 
such  a  writing.  Glass  v.  Hulbert,102  Mass.  24, 8 
Am.  Bep.  418. 

In  Mesuer  v.  Gillespie,  11  Yes.  Jr.  638,  the  court 
stated  the  rule  to  be  that  a  devisee  who,  the  tes- 
tator communicating  to  hfm  his  Intention  of  charg- 
ing a  legacy,  tells  him  that  it  is  unnecessary  to  give 
himself  that  trouble,  and  that  the  legacy  shall  1)6 
paid,  there  being  no  will  giving  the  legacy,  ''  ho 
who  prevented  that  shall  stand  in  this  court  in  a 
very  different  situation  from  that  In  which  he 
would  stand  in  a  court  of  law,  where  he  would  be  a 
devisee  without  any  charge;  but  in  this  court, 
ba\'lng  by  his  undertalcing  prevented  an  effectual 
charge,  he  shall  be  subjected  to  it." 

8o  in  Jordeu  v.  Money,  5  H.  L.  Cas.  185.  Lord  St. 
Leonards  Raid :  **  It  is  immaterial  whether  there  la 
a  misrepresentation  of  a  fact  as  It  actually  existed, 
or  a  misrepresentation  of  an  intention  to  do  or 
abstain  from  doing  an  act  which  would  lead  to  the 
damage  of  the  party  whom  you  thereby  induced 
to  deal  in  marriage,  or  in  purchase,  or  in  anything 
of  that  Eort,  on  the  faith  of  that  representation.** 

In  this  opinion,  however,  he  diffei'cd  from  the 
majority  of  the  court,  who  held  that  to  raise  an 
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be  prepared  for  him,  by  tbe  terms  of  which 
he  left  $50  to  each  one  of  his  children,  pro- 
vided that  one-fourth  part  of  his  whole  estate, 
after  payment  of  debts,  should  be  equally 
divided  among  three  bastard  children  said  to 
have  been  borne  to  him  by  Louisa  C.  Massey, 
and  that  the  balance  of  his  whole  estate  there- 
after remaining  should  vest  absolutely  in 
his  friend  James  L.  Clarke.  Upon  Briggs' 
death,  in  1885,  he  left  such  will  unrevoked. 
His  daughter,  Mrs.  Gore,  as  plaintiff,  now 
seeks  to  avoid  the  payment  bv  the  executors 
of  her  father's  will  of  the  balance  of  his  es- 
tate to  James  L.  Clarke,  upon  the  ground 
that  he  was  to  receive  the  same  upon  a  secret 
trust  for  the  said  Louisa  C.  Massey  and  her 


three  children.  Judge  Fraser  heard  the  case 
at  March  term,  1891,  of  the  court  of  coromoD 
pleas  for  York  county,  upon  tiie  pleadings, 
testimony  taken  before  him,  and  oepositioik 
of  an  absent  witness,  and  by  his  decree  denied 
plaintiff  the  relief  prayed  for,  and  dismissed 
the  bill.  From  this  decree  the  plaintiff  ap- 
peals upon  several  grounds. 

It  is  not  denied  Uiat  B.  F.  Briggs  died, 
survived  by  his  widow  and  two  children,  and 
that  for  a  number  of  years  before  his  death 
he  had  sustained  unlawful  relations  witl^ 
Louisa  C.  Massey,  and  that  she  bore  him  three 
children.  Under  the  laws  of  this  state  ho 
was  allowed  to  give,  by  will  or  otherwise, 
not  more  than  one  fourth  of  his  estate  to 


equity  In  such  cases  there  must  be  a  misrepresenta- 
tion of  existing  facts  and  not  of  a  mere  intention. 

In  Boye*8  Cade,  L.  B.  26  Cb.  Div.  581, 63K,  in  speak- 
ing of  this  class  of  oases,  Kay,  J.,  said:  ^In  these 
cases  tbe  court  bas  compeiled  discovery  and  per- 
fomoanoe  of  tbe  promise,  treating  it  as  a  trust 
binding  on  the  conscience  of  the  donee,  on  the 
ground  that  otherwise  a  fraud  would  be  commit- 
ted, because  it  is  presumed  that  If  it  had  not  been 
for  such  promise  the  testator  would  not  have  made 
or  would  not  have  revoked  tbe  gift.** 

Again,  la  Gaither  v.  Galther,  8  Md.  Cfau  168,  the 
proposition  of  law  was  thus  stated:  **If  an  heir  or 
personal  representative  or  devisee  whose  Interests 
would  be  prejudiced  by  the  Insertion  of  a  provision 
in  a  will  in  favor  of  some  third  person.  Induces  tbe 
testator  to  omit  such  provision  by  assurances  that 
his  wishes  shall  be  executed,  as  though  the  provis- 
ions wero  made,  such  assurance  will  raise  a  trust 
which,  though  not  available  at  law,  will  be  en- 
forced  in  equity  on  tbe  ground  of  fraud.** 

And  in  Church  v.  Ruland,  64  Pa.  432,  the  court 
Stated  tbat  in  such  cases  **  the  parol  proof  does  not 
alter,  revoke,  or  cancel  the  wilL  It  gives  full  effect 
to  it,  and  fastens  upon  the  conscience  of  the  party 
having  thus  procured  a  will,and  then  fraudulently 
refusing  to  fulfill  the  promise  on  the  faith  of 
which  it  was  executed,  a  trust  or  confidence  which 
a  court  of  equity  will  enforce.  The  trust  owes  its 
validity,  not  to  the  will  or  declaration  of  the  testa- 
tor, for  that  would  give  effect  to  a  parol  will,  but 
It  rests  wholly  upon  the  fraud  of  tbe  devisee.** 

In  Campbell  v.  Brown,  129  Mass.  23.  26,  where  the 
intestate  upon  his  death-bed  gave  directions  tbat 
one  half  of  his  property  sbould  go  to  tbe  plaintiff, 
his  nephew,  an  orphan,  and  tbat  a  certain  person 
should  be  his  guardian,  the  court  held  that  no  trust 
arose  it  bemg  a  mere  oral  statement,  not  falling 
wi  thin  the  class  of  cases  where  property  Is  acquired 
by  conveyance  or  otherwise  under  an  assurance  or 
promise. 

8o  in  Bedilian  v.  Seaton,  8  Wall.  Jr.  279,  tbe  court 
held,  that,  in  the  absence  of  fraud,  a  mere  solemn 
promise  made  to  one  by  his  heirs  to  whom  his  estate 
would  descend  on  intestacy,  being  without  consid- 
erntion,  would  not  take  the  case  out  of  tbe  stat- 
ute of  frauds,  and  even  though  such  promise  might 
have  induced  tbe  deceased  not  to  execute  a  will. 

The  facts  in  this  case  were  as  follows:  **  The  in- 
testate a  few  days  prior  to  his  death  requested  two 
friends  to  call  upon  him  to  make  his  will,  his  In- 
tention being  to  devise  all  bis  property  to  his  nat- 
ural daughter,  but  before  they  came  he  was  taken 
suddenly  sick  and  died  in  two  or  three  days.  Dur- 
ing his  sickness  he  grew  anxious  about  the  arrival 
of  bis  friends,  and  bis  brothers  told  him  'to  mcikt 
li\B  mind  easy^  fftat  his  illness  was  not  so  dangerous^ 
tbat  be  was  not  likely  to  die  before  they  arrived.** 
Tue  day  preceding  his  decease,  he  called  his 
brothers  to  his  bedside,  and  stated  his  desire,  that 
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his  daughter  should  have  his  estate,  and  they  in  the 
presence  of  numerous  witnesses  toJd  him  to  make- 
his  mind  easy— give  himself  no  trouble,  as  his  nat- 
ural daughter  should  ^  have  it  all— every  cent  of 
it.**  No  will  was  executed  and  upon  suit  brought 
against  tbe  brothers  who,  as  his  beirs-at-law.  had 
Bucoeeded  to  his  property  tbe  oourt  held,  that  the 
intention  to  make  a  will  never  having  been  exe- 
cuted, the  plalntiir  had  neither  a  legal  nor  equi- 
table title,  the  heirs  not  being  fraudulent  grantees 
had  not  reoeived  or  accepted  a  legal  estate  in  trust; 
that  at  most  there  was  but  a  parol  promise  made 
without  any  conslderatioc  which  tbe  courr.  In  the 
absence  of  fraud,  would  not  enf oroei  Bedilian  v* 
Seaton,  suproL 

a.  Bv  heir. 

In  Rockwood*s  Case,  Cro.  EUs.  164,  where  a 
fatber  intended  to  charge  lands  with  an  annuity 
for  his  two  youngest  sons,  but  refrained  from  so 
dolQg  upon  the  promise  of  bis  eldest  son  to  pay  the 
amounts  yearly,  the  younger  sons  agreeing  to  the 
proposal,  tbe  court,  in  an  action  in  assumpsit,  held 
tbe  eldest  son  liable  for  the  amounts. 

So  where  the  eldest  son  and  heir-at-law,  persuad- 
ed bis  father  not  to  dispose  of  certain  property*, 
which  tbe  latter  intended  doing  in  order  to  raise 
portions  for  his  younger  children,  upon  his  assur- 
ance that  he,  the  heir,  would  pay  a  oertain  sum 
annually  to  the  wife  of  the  plaintiff,  the  court  held 
him  liable  upon  his  promise  in  an  action  in  assump- 
sit. Dutton  V.  Poole,  IVent.  818,  8  Lev.  210,  T. 
Jones,  102. 

Again  in  Browne  v.  Browne,  1  Harr.  ic  J.  480,. 
where  a  father  was  induced  to  refrain  from  mak- 
ing a  will  and  to  let  his  property  In  that  state  de- 
scend to  his  eldest  son  on  his  promise  to  convey  tl^ 
same  to  his  younger  brother,  provided  he.  the  eider 
brother,  succeeded  to  property  in  Scotland  whlol^ 
property  he  did  subsequently  inherit,  the  court  en* 
forced  the  promise. 

And  where  a  fatber  on  his  death-bed  procured 
a  promise  from  his  eldest  son  that  he  would  convey 
to  bis,  the  fatber*s,  second  son  property  that  the 
father  bad  purchased  with  such  son*s  money,  the 
court  enforced  the  promise  as  a  trust.  Seliaok  v. 
Harris,  2  Eq.  Cas.  Abr.  46,  5  Vin.  Abr.  521,  9  3L 

Again  in  Chamberlaine  v.  Chamberlaine,  9 
Freem.  Cb.  84, 2  Eq.  Cas.  Abr.  43,  where  a  son  and 
heir  apparent  persuaded  his  father  not  to  revoke 
his  will  and  promised  that  if  he  did  not  alter  It  he, 
the  son,  would  pay  certain  legacies  which  the  te9- 
tator  wanted  to  leave  to  his  younger  children,  the 
court  held  the  son  personally  Uable  for  the  lega- 
cies. 

And  in  Dowd  v.  Tucker,  41  Conn.  197,  where  a 
nephew  Induced  bis  aunt,  by  promise  that  he  would 
perform  and  carry  out  her  wish,  not  to  alter  her 
will  and  leave  a  legacy  to  a  niece,  the  court  sulise- 
quently,  upon  his  refusing  to  rerform  hlspromiae» 
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Louisa  C.  Massey  and  her  children.  If,  how- 
ever, be  attempted  to  provide  a  larger  portion 
of  his  estate  than  one  fourth  for  them,  his 
wife  or  children  could  defeat  sucb  increased 
gifts  or  devises.  It  is  not  claimed  here  that 
such  illicit  oflsprine  are  given  directly  more 
than  such  one  fourth  of  his  estate,  but  it  is 
strenuously  urged  that  tbe  bequest  to  James 
L.  Clarke  is  upon  a  secret  trust  for  such  il- 
legitimate children.  Here  is  the  contention. 
^ Judge  Fraser,  in  bis  decree,  finds  it  as  a  fact 
that  the  testator's  purpose  was  that  Louisa 
G.  Massey  and  her  three  illegitimate  children 
should  have  the  use  and  benefit  of  tbe  gift  to 
James  L.  Clarke:  but  he  declines  to  enforce 
any  trust  as  to  such  gift,  as  against  James  L. 


Clarke,  upon  the  ground  that  he  is  not  sat- 
isfied, from  the  testimony  before  him,  that 
James  L.  Clarke,  during  the  lifetime  of  the 
testator,  had  ever  been  informed  of  the  testa- 
tor's intention  to  create  such  a  trust.  The 
several  grounds  of  appeal  urge  that  the  cir- 
cuit Judge  was  in  error. 

It  IS  suggested  that  sections  1785  and  1866 
of  the  General  Statutes  render  any  provision 
directly  or  indirectly  made  in  favor  of  ille- 
gitimate children,  over  one  fourth  of  the  net 
estate,  void,  when  the  purpose  of  tbe  testator 
is  established,  even  if  the  stranger  beneficiary 
did  not  know  before  the  death  of  the  testator 
of  the  trust  intended  to  be  attached  by  the 
testator  to  his  bounty.     Again,  it  is  con- 


decreed  btm  a  trastee  for  the  nieoe,  and  enforced 
tbe  trust. 

8o  where  the  brother  of  the  testator  persuaded 
the  latter  not  to  make  a  will  devieinff  his  estate  to 
a  woman  with  whom  he  was  living  under  color  of 
a  void  marriage,  upon  his  express  promise  to  pay 
her  an  amount  equal  to  her  dower  upon  the  death 
of  the  testator,  thus  procuring  the  property  him- 
self, the  court  held  the  brother  liable,  and  that  he 
could  not  deny  the  marriage,  the  property  having 
been  diverted  from  its  course  to  her  by  wilU  by 
force  of  such  promise.  Spicer  v.  Splcer,  lA  Abb. 
Pr.  N.  8.  112. 

And  in  Parker  v.  TJrle,  21  Pa.  SOS,  where  one,  on 
hisdeath«bed,  expressed  a  wish  to  his  heir-at-law 
that  certain  named  persons  should  receive  specified 
portions  of  his  estate  as  gifts  from  him,  and  upon 
the  heir  promising  to  perform  and  carry  out  such 
wish,  the  deceased  refrained  from  making  a  devise 
relying  solely  upon  such  promise,  the  court  held 
that  the  heir  was  bound  to  fulfill  tho  promise  in 
oonscleooe  and  in  law,  and  further,  tiiat  if  such 
heir-at  law  died  without  having  fulfilled  the  trust, 
the  same  would  be  enforced  against  his  estate  in 
the  hands  of  his  executors  or  administrators.  See 
also  Prlngle  v.  Pringle,  60  Pa.  ISSL 

Whetv  a  father,  ha  '^ng  by  will  devised  all  bis 
lands  from  his  son  and  In  favor  of  his  nephew,  sub- 
sequently purchased  other  lands,  and  on  his  death- 
bed told  his  son  and  heir-at-law  not  to  do  anything 
to  disturb  his  nephew  in  tbe  enjoyment  of  the 
property,  and  after  a  lapse  of  eleven  years  from 
the  tc8tator*s  decease  the  son  and  heir-at-law 
brought  suit,  the  court  held  that  the  lands  subse- 
quently purchased  passed  to  the  nephew,  placing 
the  case  upon  the  same  lines  as  that  of  a  son  ap- 
pointed executor  who  in  order  to  induce  the  testa- 
tor not  to  alter  his  will  promises  to  do  certain 
things.    Harris  v.  Horwell,  Gilb.  Eq.  Rep.  U. 

But  where  the  testatrix  by  her  will  devised  prop- 
erty to  her  daughter,  her  heirs  and  assigns  forever, 
and  tbe  daughter  died  during  the  lifetime  of  the 
testatrix  leaving  a  son  her  surviving,  and  the 
testatrix  being  assured,  the  gift  having  lapsed, 
that  her  grandson  would  inherit  his  mother^s  share, 
refrained  from  making  a  new  will  or  codicil  in  bis 
behalf,  tbe  court  refused  parol  evidence  of  tbe  tes- 
tatrix's intention.    Sword  v.  Adams,  8  Yeates,  34. 

b.  By  KTife. 

So  where  tbe  wife  promised  the  husband  that  if 
he  would  leave  the  whole  of  bis  copyhold  estate  to 
her,  she  would  carry  out  bis  intentions  with  regard 
to  his  godson,  thus  dissuading  him  from  making  ; 
any  provision  in  bis  will  for  the  godson,  the  court ! 
held  the  wife  a  trustee  for  the  portion  that  would  ' 
have  been  devised  to  such  godson.    Devenish  v. 
Barnes,  Finch,  Free.  Ch.  8. 

And  where  the  husband's  intention  to  devise  his 
property  to  his  heirs  was  prevented  by  his  wife's 


promise  to  devise  it  to  them  at  her  decease,  and  the 
testator,  having  full  confidence  that  she  would 
carry  out  his  wish,  devised  the  same  to  her  in  form 
absolute,  the  court  held  her  to  be  a  trustee  for  tbe 
heirs,  and  that  the  property  was  charged  in  her 
hands  with  a  trusts  Qilpatrick  v.  Glidden,  61  Me» 
187. 

So  in  Owing'S  Case,  1  Bland.  Gh.  870, 17  Am.  Bea 
811, 817, 888,  where  a  mother  dissuaded  her  son  from 
leaving  property  to  one  of  his  sisters,  promising 
him  that  if  he^  would  leave  it  to  another  sister  she 
would  make  a  gift  for  the  other  sister,  and  aflirmed 
such  statements  after  her  son's  decease,  the  court 
held  her  liable  to  perform  the  trust. 

And  in  Graves  v.  Graves,  28  N.  Y. 8.  R.  824,  where 
a  father  left  property  to  his  wife  upon  her  agree- 
ing to  divide  it  equally  among  his  children,  the 
court  declared  tbe  same  principles,  holding  the  d^ 
visee  a  trustee  ex  male>lcio. 

In  Williams  v.  Fitch,  18  N.  Y.  548,  where  a  father 
having  funds  of  an  unmarried  daughter  in  hie 
hands  as  trustee,  induced  her  to  refrain  from  giv- 
ing them  by  wlU  to  her  nephew  upon  his  promise 
to  see  that  tbe  nephew  bad  them  after  her  decease* 
tbe  court  .held  him  a  trustee  of  the  funds  for  the 
benefit  of  the  nephew. 

And  in  McLellan  v,  McLean,  2  Head,  A84,  where 
the  bill  charged  that  there  was  a  mutual  agree- 
ment and  understanding  between  the  testator  and 
his  wife,  that  at  the  decease  of  the  survivor  their 
property  should  be  equally  divided  among  their  re* 
spcctive  relations,  giving  one  half  to  his  and  the 
other  half  to  her  relations,  and  that  in  considera- 
tion of  such  agreement  by  the  wife  to  divide  the 
estate  at  her  death  the  testator  made  his  will,  giv- 
ing her  the  whole  of  his  estate  in  fee  simple,  the 
court  held  that  a  trust  was  created  in  favor  of  the 
Mlations,  which  a  court  of  equity  would  enforce, 
and  admit  parol  evidence  of  such  parol  agreement. 

o.  B)/  legatee  and  devieee, 

A  court  of  equity  may,  to  answer  the  real  inten- 
tion of  the  testator,  declare  a  trust  upon  a  wlU, 
though  it  be  not  contained  in  the  will  itself,  in  the 
casA  of  the  legatee  promising  the  testator  to  stand 
as  a  trustee  for  another.  Harriot  v.  Harriot,  1 
Strange,  666.  To  the  same  effect,  Clifton  v.  Lambe, 
Ambl.  519. 

In  Hoge  V.  Hoge,  1  Watts,  168,  26  Am.  Dec.  M, 
where  the  testator  was  induced  to  refrain  from 
making  a  certain  devise  and  to  give  the  property 
to  the  devisee  under  his  promise  that  bis  wishes 
should  be  carried  out,  and  the  same  applied  to  the 
benefit  of  another,  tbe  court  held  the  devisee  a 
trustee  ex  malejlcio,  and  that  such  a  trust  could  be 
proved  by  parol  evidence. 

So  in  Gaullaher  v.  Gaullaher,  5  Watts,  200,  the 
court  held  that  a  promise  made  by  a  residuary  de- 
visee to  the  testator  to  pay  a  legacy,  by  means  of 
which  promise  the  testator  is  debarred  from  pro- 
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tended  tbat  the  circuit  judge  erred  in  decid- 
ing that  the  testimony  In  tnis  case  failed  to 
establish  a  knowledge  by  James  L.  Clarke, 
during  the  lifetime  of  the  testator,  Briggs, 
of  the  secret  trust  attached  by  testator  to  his 
(Clarke's)  bequest. 

We  will  not  undertake  to  review  the  de- 
cisions of  this  court,  rendered  in  construing 
this  provision  of  our  laws.  We  are  content 
to  adopt  the  language  of  that  great  jurist, 
Chancellor  Johnston,  in  announcing  the  judg- 
ment of  the  court  in  the  case  of  Bradley  v. 
Lovjry,  1  Speers,  Eg.  1 :  "I  regard  the  stat- 
ute as  remedial,  and  I  conceive  that  it  should 
be  so  construed  as  to  suppress  the  mischief 
contemplated  by  it."    But,  as  was  said  by 


the  same  chancellor  in  HuU  r.  HuU^  2  Strobh. 
£q.  188,  *^in  considering  the  act  with  ref- 
erence to  its  general  intention,  it  must  be 
remembered  that  there  are  few  rights  more 
valued  by  the  citizen,  or  more  uniformly  re- 
spected by  the  legislature,  (of  which  we  have 
abundant  evidence  in  this  very  statute,)  than 
the  ju9  dispanendi;  and  no  construction  in 
abridgment  of  this  right  can  be  conformable 
to  the  spirit  and  intent  of  the  act,  except 
when  the  abridgment  arises  necessarily  from, 
the  application  of  the  act  to  the  cases  which' 
it  describes,  or  becomes  necessary  in  carrying 
its  provisions  into  effect  as  provisions  of  a 
remedial  statute."  As  was  said  by  Chief 
Justice  Mclver  in  Maasey  y.  WaUace 
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Tiding  for  the  same  by  the  will,  was  a  good  oonaid- 
eratlon  for  promtesory  notes  glveo  for  the  amount 
of  such  legticj  by  the  devisee.  Hoge  v.  Hoge, 
tuinUt  followed. 

The  same  principles  were  held  to  be  the  law  In 
HcKee  v.  Jones,  6  Pa.  4fl^  under  a  devise  which 
-was  made  under  a  parol  promise  to  hold  for  a  oer^ 
tain  tru^t,  the  court  holding  the  trust  well  created 
and  valid,  even  though  secret  and  with  the  Inten- 
tion of  avoiding  orediton. 

So  In  Carrie  v.  Gumming,  26  Gku  SOO,  the  court 
held  that  if  a  legacy  be  given  In  the  will  coupled 
with  a  trust  of  any  sort  unknown  to  the  legatee, 
his  acceptance  of  the  legacy  perfects  a  stipulation 
or  agreement  to  carry  out  the  trust  which  before 
the  acceptance  was  in  the  nature  of  a  proposition 
by  the  testator. 

And  in  Etter  v.  Greenawalt,  96  Pa.  422,  the  court 
held  that  the  acceptance  of  a  devise  with  a  direc- 
tion to  pay  a  certain  sum  to  a  third  party,  consti- 
tutes the  devisee  a  trustee  for  such  payment  and 
renders  him  personally  liable  therefor.  See  also,  to 
the  same  effect,  Eyre^s  App.  106  Fa.  184:  Headley  v. 
Benner,  120  Pa.  642. 

Again  In  De  Lawrencel  y.  De  Boom,  tf  Gal.  581, 
where  after  the  execution  of  his  will  the  testator 
wrote  a  letter  to  the  sole  devisee  thereunder  ex- 
plaining the  trust  upon  which  he  intended  his 
estate  to  be  held,  which  letter  was  received  and 
answered  by  the  devisee,  in  terms  accepting  the 
trust,  the  court  held  that  a  valid  trust  had  been 
created  and  would  be  enforced. 

So  In  Brook  v.  Ghappell,  34  Wis.  40S,  where  the 
testator  was  Induced  to  refrain  from  making  a  de- 
vise or  bequest  of  certain  legacies  upon  the  prom- 
ise of  the  residuary  legatee  that  he  would  carry 
out  the  testator's  intention,  the  court  held  that  a 
trust  was  established  In  favor  of  such  Intended 
legatees,  as  against  such  residuary  legatee. 

And  in  Garver  v.  Todd,  48  N.  J.  Eq.  1Q2,  where 
the  wife  of  a  devisee  took  care  of  the  testator  dur- 
ing his  last  sickness,  and  in  order  to  avoid  altering 
his  will,  so  that  he  might  compensate  her  accord- 
ing to  his  desire,  the  testator  obtained  a  promise 
from  the  devisee  that  he  would  convey  real  estate 
to  his  wife  after  the  decease  of  the  testator,  the 
court  decreed  that  such  devisee  took  such  property 
tn  trust  for  bis  wife. 

In  Oldham  v.  Litchfield,  2  Yem.  806,  where  the 
devisee  promised  the  testator  that  he  would  pay  an 
Annuity,  which,  had  it  not  been  for  such  promise, 
the  testator  would  have  charged  upon  the  prop- 
erty devised,  the  court  decreed  that  the  annuity 
ehould  be  a  charge  upon  such  property. 

The  same  conclusion  was  arrived  at  in  Brook  v. 
Chappell,  84  Wis.  406,  where  the  testator  was  pre- 
vented, during  his  last  sickness  and  when  he 
thought  himself  at  the  point  of  death,  from  mak- 
ing a  codicil  to  his  will  in  favor  of,  and  leaving 
legacies  to,  persons  he  desired  to  benefit,  by  the 
promise  of  the  devisee,  who  took  down  his  instruo- 
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tlons  and  desires,  to  carry  out  his  wishes,  the  court 
held  that  the  devisee  was  liable  for  the  legacies, 
and  bound  to  carry  out  the  testator's  intentions, 
and  that  the  assent  of  the  devisee  to  the  testator's 
request  nmy  be  implied  as  well  as  express,  and  that 
a  silent  assent  was  sufficient  to  create  the  trust. 
In  this  case  the  devisee  made  no  objections,  or  re- 
fusal to  carry  out  the  intentions  and  instructions, 
merely  answering  *'Weir'  to  the  testator's  request. 

Again  in  Blchardson  y.  Adams,  10  Yerg.  273, 
where  a  wife,  who  was  residuary  legatee  under  her 
husband's  will,  was  intrusted  by  her  husband  with 
a  note  with  an  indorsement  thereon  to  the  effect 
that  it  was  to  be  delivered  to  his  father  at  his  de- 
cease, the  wife  at  flrat  promised  to  deliver  the  note, 
and  subsequently  acted  as  though  she  intended  to 
deliver  It  up  and  keep  her  word,  but  upon  the  hus- 
band's decease  she  refused  to  do  so  and  claimed  it 
as  part  of  the  testator's  residuary  estate  under  the 
wiU,  the  oourt  held,  that  she  was  a  trustee  of  the 
same  for  the  father,  and  that  she  committed  a 
fraud  in  withholding  it 

In  the  above  case  the  court  followed  the  ruling 
of  the  English  decisions  and  particularly  deed 
Weketts  v.  Baby,  8  Bro.  P.  G.  16,  where  the  oourt 
ordered  a  bond  delivered  up  and  enforced  per^ 
f  ormance  of  a  promise  made  to  the  testator  rela. 
tive  to  the  delivery  of  the  same,  the  testator  hav- 
ing declared  that  after  his  decease  the  defendant 
should  have  the  bond  and  should  not  be  asked  or 
troubled  for  it,  and  delivered  it  to  his  daughter 
with  that  intent  and  to  that  end. 

Again  In  Brakeford  v.  Wllks.  8  Atk.  589,  where 
the  testatrix  originally  gave  her  bond  to  the  plain- 
tiff, but  subsequently,  by  a  new  will,  gave  it  to  de- 
fendant's predecessor  upon  his  undertaking  to 
deliver  it  to  the  plaintiff  at  his  decease,  the  oourt 
held  tbat  the  promise  must  be  fulfilled  by  the  rep- 
resentatives of  the  promisor,  and  admitted  parol 
evidence  as  to  admissions  made  by  the  promisor 
after  the  date  of  the  will.  Lord  Hardwlcke  saying : 
'*If  there  is  a  declaration  and  understanding  by  a 
legatee  to  do  an  act  in  consideration  of  the  testator 
devising  to  that  legatee.  I  know  of  no  case  where 
the  court  had  not  directed  it,  whether  such  under- 
standing was  before  the  will  or  after.** 

And  in  Bagsdale  v.  Bagsdale,  11  L.  R.  A.  816,  68 
Miss.  02,  where  the  lacts  showed  that  the  testator, 
who  had  procured  a  codicil  to  be  prepared  chang- 
ing the  devise  made  wholly  to  the  appellant,  so  as 
to  include  the  appellee  as  a  sharer  of  the  devise, 
was  induced  by  representations  and  assurances  of 
the  appellant  to  forego  and  abandon  his  purpose 
to  execute  the  codicil  to  effect  the  proposed  change 
in  the  will,  which  was  left  as  written  because  of 
such  representations  and  assurances,  the  court 
held  that  the  appellant  was  a  trustee,  to  the  extent 
the  devise  would  have  been  made,  for  the  appellee, 
as  intercepting  such  tx)unty  was  a  fraud  out  of 
which  a  trust  would  rise  by  operation  of  law. 

So  In  Hooker  v.  Axf  ord,  88  Mich.  458,  where  tlia 
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154,  in  reference  to  this  provision  of  our  law : 
'*It8  terms  are  very  sweeping,  and  it  forbids 
a  person  having  a  wife  or  lawful  children 
from  giving  to  a  woman  with  whom  he  lives 
in  adultery,  or  to  bis  bastard  children,  more 
than  one  fourth  of  the  clear  value  of  his  es- 
tate, either  by  deed  or  will,  'or  by  any  other 
ways  or  means  whatsoever. '  "  Both  parties 
to  this  controversy  admit  all  these  provisions, 
and  the  effect  given  to  them  in  the  many  de- 
cisions of  our  courts  i  n  construing  them.  But 
it  is  contended  by  the  appellant  here,  in  the 
first  place,  Uiat  tne  testator  has  attempted  to 
evade  Uie  law,  and  that  such  attempt  must 
be  decided  to  be  unavailing,  because  the  cir- 
cuit Judge  has  decided  that  such  was  his 


purpose,  notwithstanding  it  is  contended  by 
the  respondent  James  L.  Clarke  that  he  had 
no  information  of  such  Illegal  intention  of 
the  testator  in  his  lifetime. 

The  case  relied  upon  l)y  the  circuit  judge 
to  support  his  views  that,  if  Clarke  did  not 
have  information  of  testator's  intention  before 
his  death,  his  bequest  must  stand,  is  that  of 
Taylor  ▼.  McBa,  8  Rich.  £q.  96.  In  the  last- 
mentioned  case,  by  the  express  terms  of  the 
will  of  McRa,  a  provision  was  made  in  favor 
of  a  stranger,  Taylor,  coupled  with  a  request 
in  these  words:  "To  his  special  kindness 
and  attention  I  commit  my  beloved  daughter 
and  son,"  (both  illegitimate,^  "and  invoke 
for  them  his  most  kind  attention  and  protec- 


wlf e,  belDff  deshroua  of  making  a  provialoD  for  her 
husband  In  such  manner  that  his  creditors  oould 
not  toach  the  property  or  reap  any  benefit  there- 
from, devised  her  estate  to  her  attorney  and  an- 
other absolutely,  relylngr  npon  their  verbal  assur- 
anoee  that  they  would  hold  In  trust  for  the  bus- 
band,  the  court  held,  upon  the  admissions  of  the 
attorney,  that  a  trust  was  created  which  it  would 
enforce  against  the  devisees. 

And  where  the  evidenoe  showed  that  the  devisee 
promised  the  testator,  by  word  of  mouth,  that  he 
would  give  $10,000  to  the  cbUdxen  of  the  testator*s 
niece,  in  consideration  whereof  the  testator  be- 
qneaUied  him  a  legacy  of  $30,000,  and  also  that  he 
afterwards  executed  a  written  promise  to  that 
effect,  the  court  decreed  specific  performance  of 
the  agreement  and  held  the  legatee  a  trustee,  even 
though  he  bad  subsequently  retracted  his  state- 
ment in  writing.  'Wiliiams  v.  Vreeiand,  88  N.  J. 
Bq.  185,  affirmed  on  appeal,  Id.iTBi. 

But  in  Proby  v.  Umdor,  28  Beav.  604,  where  the 
facts  showed  that  the  testator,  having  power  to 
appoint  by  deed  or  will  the  products  of  a  life  pol- 
icy, by  will  devised  and  bequeathed  the  same  to 
one  of  his  daughters,  and  subsequently  by  a  writ- 
ing unattested,  and  beaded  **  Memorandum,**  di- 
rected his  daughter  that  be  would  have  the  money 
equally  divided  between  his  daughters  and  that 
his  sons  should  have  Interests  out  of  his  own  prop- 
erty, the  oonrt  held  that  the  will  did  not  act  upon 
the  fund  formed  by  the  policy,  and  that  the  daugh- 
ter, not  having  obtained  the  benefits  under  the 
will  on  the  faith  of  any  promise  to  distribute  ac- 
cording to  such  memorandum,  was  not  bound  by 
any  trust  to  do  so. 

So  in  Chester  y.  Urwick,  28  Beav.  407,  where  a 
sister  in  a  writing  addressed  to  her  brother,  after 
stating,  *^As  you  have  kindly  promised,  if  I  do  not 
make  a  will,  my  wishes  shall  be  fulfilled,"  ez- 
preased  her  wish,  and  subsequently  died  intestate, 
leaving  her  brother  her  heir-at-law,  the  court 
held,  the  brother  having  died  without  ful Oiling  the 
wish,  and  there  being  only  a  little  evidence  of  his 
having  seen  the  writing  in  her  lifetime,  and  of  his 
having  afterwards  assented  to  its  terms,  that  such 
evidence  was  not  strong  enough  to  prove  the  con- 
tract on  the  brother's  part  to  enable  it  to  enforce 
the  8ister*s  wishes. 

d.  B|f  executor. 

The  same  law  was  applied  in  Beech  y.  Kennegal, 
1  Ves.  8r.  124,  1  Wlls.  227,  where  the  fraud  was 
practiced  upon  the  testator  by  his  executor,  who 
promised  to  pay  the  Intended  legacy  to  the  testa- 
tor*8  nephew,  in  consequence  whereof  the  testator 
deferred  the  alteration  of  his  will.  Lc^rd  Hard- 
wlcke  saying,  **It  is  not  necessary  that  the  fraud 
should  be  on  the  person  coming  for  payment 
alone.**  To  the  same  effeot,  Reech  y.  Kennigate, 
AmbL  87. 
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So  in  Thynn  v.  Thynn,  1  Yem.  296,  where  a  son 
induced  his  father  to  alter  his  wlU  and  substitute 
himself  as  executor  In  place  of  his  mother,  upon 
the  assurance  that  he  would  hold  the  executorship 
in  trust  for  his  mother,  the  court  of  chancery  held 
him  to  the  trust. 

And  in  Barrow  v.  Greenougb,  8  Ves.  Jr.  162, 
where  an  executor  persuaded  his  testator  not  to 
make  a  new  will  promising  to  carry  out  the  testa- 
tor's Intention  to  Increase  a  leuacy  to  this  sister, 
the  jourt  decreed  the  executor  liable  and  enforced 
his  promise. 

But  In  Robinson  v.  Denson,  8  Head,  805,  the  court 
declared  the  contrary  doctrine  as  applied  to  the 
case  of  an  executor,  upon  the  ground  that  the 
promise  was  made  by  a  person  who  takes  no  inter- 
est under  the  will,  any  such  promise  being  nudum 
pocttifn,  and  void. 

k   Secret  tnisti. 

a.  InoenenA. 

A  secret  trust  is  created  where  a  testator  gives 
property,  whether  real  or  personal,  to  one,  upon  a 
verbal  understanding  or  promise  that  the  devisee 
or  legatee  will  hold  it  in  trust  and  for  the  use  and 
benefit  of  another. 

In  Tyler  v.  Tyler,  25  IlL  App.  883,  the  court  de- 
fined it  as  one  that  is  constructive  as  distinguished 
from  an  express  trust. 

Such  trusts  may  be  created  by  silent  assent  aa 
well  as  by  express  words.  Bym  v.  Godfrey,  4  Ves. 
Jr.  10;  Paine  v.  Hall,  18  Ves.  Jr.  475;  Sheffield  v. 
Buckinghamshire,  1  Atk.  629. 

But  it  is  necessary,  in  order  that  the  court  may 
Intend  a  trust,  to  prove  that  the  legratees  or  devisees 
were  oonyerted  into  trustees,  by  means  of  some 
communication  between  the  testator  and  them- 
selves showing  that  a  trust  was  intended  which 
they  undertook  either  expressly  or  impliedly 
should  bind  their  consciences.  Carter  v.  Green,  26 
L.  J.  Gh.  845, 8  Kay  &  J.  60L 

In  Oarrle  v.  Gumming,  26  Ga.  680,  the  court  stated 
that  to  constitute  a  secret  trust  in  de  visees  of  land 
or  legatees  of  slaves,  there  must  have  been  some 
contract,  agreement,  or  stipulation  written  or 
parol,  between  them  and  the  testator. 

The  doctrine  deduoibJe  from  the  decisions  upon 
the  question  would  seem  to  be  that  a  testator  can- 
not by  his  will  reserve  to  himself  the  right  of  dis- 
posing subsequently  of  property  by  an  instrument 
not  executed  as  required  by  the  statute,  by  parol ; 
but  that  when  at  the  time  of  making  his  will,  he 
has  formed  the  intention  that  a  legacy  thereby 
given  shall  be  disposed  of  by  the  legatee  in  a  par- 
ticular manner,  not  thereby  disclosed,  but  com* 
munlcated  to  the  legatee  and  assented  to  by  him  at 
or  before  the  making  of  the  will,  or,  it  may  lie,  sub« 
sequent  to  the  making  of  the  will,  the  court  ^fill  al- 
low such  trust  to  be  proved  by  the  admission  of 
the  legatee,*or  other  parol  evidence,  and  will,  if  it 
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tion. "  McRa  had  a  wife  living  at  his  death, 
though  she  had  been  separated  from  him  for 
more  than  thirty  years.  This  wife  was  a  la- 
natic,  her  estate  being  managed  by  a  com- 
mittee. He  had  no  children,  but  had  seyeral 
grandchildren.  The  decision  of  the  court 
was  that  there  was  no  trust  raised  by  the  use 
of  the  words  of  the  testator  in  givin^^  Taylor, 
in  fee  simple,  three  fourths  of  his  estate, 
notwithstanding  the  use  of  the  words  quoted 
above,  *"  To  his  special  kindness  and  attention 
I  commit  my  beloved  daughter  and  son,  ^  etc. 
In  the  case  of  Taylor  v.  McBa,  wpra,  it  will 
be  discovered  that  the  court  construed  the 
words  of  the  will  on  its  face, — there  were 
DO  circumstances,  outside  of  the  will,  relied 


upon  to  create  any  trust  in  the  bequest  to 
Taylor ;  and  the  court  held :  ''It  is  not  pre- 
tended that  there  is  any  secret  trust  on  the 
part  of  the  plaintiff  for  the  illegitimate 
children,  and  it  is  conceded  that  the  gift  to 
the  plaintiff  makes  him  the  absolute  proprie- 
tor of  the  estate,  unless  the  terms  of  the  will 
create  an  express  trust.  The  course  of  courts 
of  equity,  of  late  years,  has  been  against  the 
conversion  of  legatees  into  trustees  by  vague 
expressions  of  wishes  or  recommendations  in 
the  disposition  of  the  estate,  {Sale  v.  Moore, 
1  Sim.  534;  Meredith  v.  Hmeage,  Id.  542; 
Wrighi  v.  Atkyns,  1  Turn.  &  R.  143 :)  and 
here  there  is  nothing  more  than  a  comaienda- 
tioD  of  his  children  by  the  testator  to  the 


be  legal,  jdve  effect  to  It.  Blordan  t.  Banon,  10  Tr. 
Bq.  Bep.  649;  Mofls  v.  Ck>oper,  1  Johns.  &  H.  867;  Re 
Fleetwood,  Bidgreaves  v.  Brewer,  L.  B.  16  Ch.  Dlv. 
604. 

Any  one  Interested  oao  compel  the  legratee  or  de- 
Tisee  to  diBClofle  aoy  promise  made  by  him,  or  facts 
within  big  knowledge,  tending  to  prove  the  ezlst- 
ence  of  such  secret  trust,  and  if  he  denies  such 
promise,  etc.,  proof  thereof  may  be  made  aliunde. 
Hodnett*B  Estate,  O^KelUy's  App.  154  Pa.  465. 

In  Wright  V.  Atkyns,  1  Turn,  ft  B.  143,  the  court 
held,  that  in  order  to  create  a  trust  by  means  of  an 
obligation  imposed  upon  theconscieoceof  a  devisee 
the  words  must  be  imperative  and  the  subject  and 
object  certain. 

To  the  same  effect  is  the  case  of  Meredith  v. 
Heneage,  1  Sim.  644,  wherein  the  testator  made  an 
absolute  devise  to  his  wife,  unfettered  and  unlim- 
ited, in  full  confidence,  and  with  the  firmest  per- 
suasion that  she  would  distinguish  the  heirs  of  his 
father  in  her  disposition  of  the  estate,  the  court 
holding  that  there  was  no  trust. 

And  the  same  conclusion  was  reached  by  the 
court  in  Sale  v.  Moore,  1  Sim.  684,  where  the  testa- 
tor devised  the  residue  of  his  property  to  his  wife 
^recommending  her  and  not  doubting  but  that  she 
would  consider  bis  near  relations,  as  he  would  do 
himself  if  he  survived  her." 

In  Martin  V.  Button,  (cited  in  6  Yes.  Jr.  61)  in 
chancery  before  Lord  Camden,  Nov.,  1766,  the 
court  held  that,  upon  the  distinct  airreement  al- 
leged in  the  bill  to  undertake  such  trusts  as  the 
testator  should  declare,  the  plaintiffs  were  entitled 
to  discovery. 

So  in  Muckleston  v.  Brown,  6  Yes.  Jr.  62,  where 
the  bill  charged  a  secret  trust,  undertaken  at  the 
testator's  request,  but  not  declared  legally,  or  if  so 
delared  void  as  being  agaiost  the  law,  and  also 
acknowledgments  of  such  trust  for  charity,and  also 
charging  that  the  will  contained  bequests  raising 
or  implying  a  trust,  the  court  hdd  that  the  heir 
had  a  right  to  know  whether  the  trusts  werelegal- 
y  declared,  and  continued  effectual  until  the  testa- 
tor's decease. 

The  court  will  admit  parol  evidence  to  prove  that 
a  legacy  has  been  bequeathed  upon  a  trust  entirely 
or  partially  undisclosed  upon  the  face  of  the  will 
when  at  or  before  the  execution  of  the  wiU  the 
trust  has  been  communicated  by  the  testator  to 
the  legatee,  and  has  been  accepted  by  the  latter. 
Re  Fleetwood,  Sidgreaves  v.  Brewer,  L.  R.  15  Ch. 
Div.  584,  citing  Riordan  v.  Banon.  10  Ir.  Eq.  Rep. 
649. 

In  Pring  v.  Pring,  2  Yem.  99,  the  testator  made 
bis  will  creating  certain  persons  his  ^^executors  in 
trust*'  and  giving  them  a  small  legacy  each  in  re- 
membrance; upon  a  bill  filed  by  his  wife  to  have 
the  trust  declared  in  her  favor  the  court  admitted 
parol  evidence  of  declarations  made  by  the  testator 
that  she  should  have  the  benefit  of  his  personal 
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estate,  and  declared  the  devise  and  bequest  to  be 
in  trust  for  her. 

So  in  Re  Spencer's  Will,  67  L.T.  K.  S.  619,  when 
the  testator  bequeathed  a  legacy  to  his  friends  to 
be  raised  and  paid  free  of  duty  out  of  his  pure 
personalty  '^relying,  but  not  by  way  of  trust,  up- 
on their  applying  the  said  sum  In  or  towards  the 
object  or  objects  privately  communicated  t6  them** 
by  him,  the  court  held  that  parol  evidenoe  showing 
that  there  was  a  secret  trust  for  an  illegal  purpose 
was  admissible,  in  order  to  show  that  the  circum- 
stances which  attend  the  communication  by  the 
testator  to  the  legatees  of  his  wishes  were  such  as 
would  enable  the  court  to  enforce  upon  them  an 
obligation  of  performing  them  in  consequence  of 
the  promise  expressed  or  implied  made  to  him  to 
perform.  Russell  v.  Jackson,  10  Hare,  204,  fol- 
lowed.    '^" 

And  in  Towles  t.  Burton,  Rich.  Bq.  Cas.  146, 24 
Am.  Bee.  409,  the  court  admitted  parol  evidence  to 
show  that  one  half  of  the  personiU  estate  be- 
queathed by  the  testator  to  bis  son  was  bequeathed 
with  the  knowledge  of  the  legatee,  on  the  confi- 
dence that  he  would  take  and  hold  it  in  trust  for 
his  sister. 

In  Re  Frey,  2  Oonnoly,  70,  the  court  held  that  the 
fact  that  a  letter,  according  to  which  an  executor 
is  directed  by  a  will  to  distribute  one  fourth  of  an 
estate  cannot  be  found,  will  not  invalidate  the  will 
as  to  the  remaining  three  fourths,  but  will  only 
leave  such  fourth  to  be  distributed  as  intestate 
property. 

In  the  foUowlng  cases  the  courts  upheld  such 
trusts: 

In  Podmore  v.  Gunning,  7  Sim.  644,  where  the 
testator  made  an  absolute  gift  to  his  wife  **having 
a  perfect  confidence  she  will  act  up  to  those  views 
which  I  have  communicated  to  her,  in  the  ultimate 
disposal  of  my  property  after  her  decease,**  upon 
a  bill  filed  by  the  natural  children  against  the  heir 
and  next  of  kin  of  the  testator  and  also  against  the 
next  of  kin  of  the  wife  and  her  administrator, 
stating  that  a  secret  trust  and  promise  existed  be- 
tween the  testator  and  the  wife,  whereby  the  letter 
promised  the  former  to  give  the  whole  estate  to 
the  plaintiff  the  illegitimate  children  of  the  hus- 
band, the  court  held  that  such  promise  being 
proven,  the  plaintiffs  were  entitled  to  have  the 
property  held  in  trust  for  them. 

So  in  Atty-G^en.  v.  Dillon,  18  Ir.  Ch.  Rep.  127,  where 
the  testator  declared  certain  trusts  by  parol  to  his 
residuary  legatee,  and  subsequently  made  a  codicil 
stating  that  he  had  told  his  residuary  legatee  what 
his  wishes  were  concerning  the  money  fnentioned. 
the  court  enforced  the  trust  in  the  hands  of  the  per- 
sonal representative  of  the  legatee. 

So  where  a  daughter  having  deposited  a  sum  of 
money  in  her  mother's  hand  made  her  will  maklnfr 
her  mother  executrix  and  subsequently  desired 
her  mother  to  give  the  sum  deposited  to  the|plain« 
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kindness  and  protection  of  his  executor,  with- 
out reference  to  the  estate,  and  after  a  con- 
tingent gift  thereof  in  fee. "  We  have  quoted 
thus  freely  from  that  decision  to  show  that 
the  court,  in  tiie  case  relied  upon,  expressly 
decided  that  the  words  of  the  will  created  no 
trust,  and  expressly  announced  that  there  was 
no  reliance  upon  any  secret  trust.  Under 
such  circumstances,  we  are  at  a  loss  to  per- 
ceive the  force  and  effect  given  by  the  circuit 
judge  to  the  case  of  laylor  v.  McBa,  It  does 
not  pretend  to  apply  to  the  cases  of  secret 
trusts.  On  the  contrary,  it  guardedly  avoids 
deciding  such  a  case.  We  must,  therefore, 
look  elsewhere  for  the  principles  to  govern 
418  in  the  true  construction  to  be  applied  here. 


No  one  for  a  moment  gainsays  the  proposition 
that  a  man  can  give  his  property  to  a  stranger, 
at  the  sacrifice  of  the  claims  of  those  who 
should  be  nearest  and  dearest  to  him.  In  our 
privato  judgment,  we  may  denounce  him  for 
his  disregard  of  his  own  blood,  but  yet  it  ia 
his  right,  and  he  may  exercise  it  if  he  sees 
proper.  The  view  that  is  to  be  considered 
is,  nas  a  man  a  right  to  circumvent  the  law 
by  means  of  a  bequest  to  a  stranger,  coupled 
with  a  secret  trust  for  his  illegitimate  chil- 
dren? And  we  do  not  propose  to  lose  sight 
of  the  true  point  in  issue.  Again,  we  re- 
mark that  the  circuit  judge  in  this  case  has 
found  as  a  fact,  from  which  there  is  no  ap- 
peal, that  Brings,  the  testator,  intended  this 


tiff  if  she  tbouirbt  fit,  and  died  noon  after  making 
«uch  request,  upon  suit  brought  to  recover  sucli 
lunount,  the  mother  admitting  the  request,  but  stat- 
ing that  the  matter  was  left  to  her  election  and  that 
«he  did  not  think  fie  to  give  it  to  plaintiff,  the  court 
held  tne  trust  admitted  and  decreed  for  the  ptain- 
tifl,  the  statute  of  frauds  not  being  insisted  upon 
«8  a  defense.   Jones  v.  Nab'os,  1  Eq.  OBS..Abr.  401 

In  N  orris  v.  Frazer,  L.  H.  15  Eq.  S18,  whereiu  the 
facts  are  somewhat  extraordinary,  the  testator 
made  his  will  bequeathing  the  residue  of  his  per- 
flonal  estate  In  trust  for  a  married  woman  for  life, 
remainder  for  the  benefit  of  her  children,  and  in 
default  of  children  to  the  husband  absolutely,  and 
directed  that  in  case  the  wife  should  die  in  the  life- 
time of  a  certain  aunt,  the  income  of  such  aunt,  if 
below  a  certain  amount,  should  be  made  up  to  that 
amount.  For  some  time  after  the  decease  of  the 
testator  an  annuity  was  regularly  paid  to  such 
aunt,  by  arrangement,  out  of  the  husband's  bank- 
ing account,  but  was  stopped  by  the  husband  on  the 
•elopement  of  his  wife,  and  suit  being  subsequently 
brought  by  the  aunt  for  the  annuity  the  wife  de- 
claring that  both  she  and  her  husband  had 
promised  the  testator  on  his  death-bed,  and  at  his 
request,  to  make  an  allowance  yearly  to  the  aunt, 
the  court  decreed  a  trust  out  of  the  income  of  the 
testator's  estate  for  the  benefit  of  the  aunt,  and 
followed  the  ruling  in  MoCormlck  v.  Grogan,  L. 
B.4H.  Ii.8S. 

8o  in  Irvine  v.  Sullivan,  L.  R.  8  Eq.  078,  where  the 
will  devised  real  and  personal  property  in  trust  for 
aale,  the  proceeds  to  go  to  the  person  therein  named 
absolutely,  'trusting  that  she  will  carry  out  my 
wishes  with  regard  to  the  same,  with  which  she  is 
fully  acquainted,**  these  wishes  were  before  the 
•date  of  the  will  expressed  to  the  beneficiary,  and 
were  to  make  glf  ta  to  certain  persons,  which  direc- 
tions were  written  down  by  the  legatee  after  leaving 
tne  testator,  but  the  latter  never  signed  or  saw  the 
«ame,  the  court  held  that  the  legatee  took  the  estate 
beneficially,  subject  to  the  performance  of  the 
testator's  wishes. 

Where  the  testator  having  made  a  voluntary 
cettlement  in  favor  of  his  relatives,  among  whom 
was  his  lawyer  who  acted  in  the  matter  for  him, 
•subsequently  made  his  will  from  which  it  appeared 
his  intentions  were  to  pass  the  property,  previously 
•deeded  by  the  settlement,  to  his  devisees,  the  deed 
tteing  revocable,  the  court  held,  that,  the  same  law- 
yer having  acted  for  him  in  preparing  the  will  who 
had  full  knowledge  of  the  nature  of  the  settle- 
ment and  of  the  testator's  intention,  the  devisees 
•should  take  the  property  granted  under  the  settle- 
ment, and  declared  the  will  valid  although  it  did  not 
expresBly  revoke  the  settlement.  Kanney  v.  Wil- 
liams, 22  Beav.iSe. 

So  In  Barrell  v.  Hanrlok,  42  Ala.  00,  where  the 
testator  by  his  will  after  a  devise  for  payment  of 
^bts,  devised  the  whole  of  his  estate,  **both  real, 
ftersonal,  and  mixed,'*  to  the  defendant  in  absolute 
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right,  and  by  a  codicil  thereto  gave  two  legacies  to 
parties  therein  mentiooed,  the  plaintllf  claimed 
that  the  absolute  devise  contained  in  the  will 
was  charged  with  a  secret  trust  in  his  favor,  in 
order  to  evade  the  laws  of  the  confederate  states 
under  which  he,  plaintiff,  would  have  been  con- 
sidered an  alien  enemy  and  the  property  devised  to 
him  would  have  been  confiscated  to  such  states,  had 
the  devise  been  made  to  him  in  the  first  instance, 
the  court  held  that  under  the  provisions  of  section 
1320  of  the  Code,  under  which  all  trusts  must  be 
evidenced  by  instrument  in  writing,  there  could  be 
no  trust  raised  by  parol  except  such  as  were  en- 
grafted upon  an  instrument  in  order  w  prevent 
and  in  avoidance  of  fraud,  and  that  in  this  case  the 
failure  of  the  defendant  to  execute  the  trust  was 
a  constructive  fraud  and  would  be  relieved 
against. 

And  in  ftiordan  v.  Banon,  I'OIr.  Eq.  Rep.  460,where 
the  will  directed  a  pecuniary  legacy  to  be  disposed 
of  by  the  legatee  in  a  manner  of  which  he  alone 
should  be  cognizant,  and  as  contained  in  a  memo- 
randum which  the  testator  should  Irave  with  him, 
it  was  proven  by  parol  evidence  that  before  the  exe- 
cution of  the  will  the  testator  had  verbally  in- 
formed the  legatee  that  he  Intended  to  bequeath 
the  legacy  in  trust  for  a  person  whom  he  then 
named,  and  that  the  legatee  had  consented  to  ac- 
cept the  legacy  for  this  purpose,  and  had  promised 
the  testator  to  carry  out  his  wishes  respecting  it, 
the  court  held,  the  residuary  legatee  having 
claimed  the  benefit  of  the  legacy,  that  a  valid  trust 
for  the  person  named  had  attached  to  the  bequest. 

Again  in  Chamberlain  v.  Agar.  2  Ves.  ft  B.  282, 
where  the  bill  alleged  the  suppression  of  a  codicil, 
an  assurance  by  tbe  testator  that  he  hud  directed 
his  executors  and  residuary  legatee  to  pay  an  an- 
nuity, and  the  promise  of  the  executors  and  legatee 
to  pay  the  same,  the  court  held  that  although  the 
bill  did  not  show  that  the  testator  bad  been  de- 
ferred from  providing  for  the  legacy  or  annuity 
by  the  defendant's  promisee,  yet  the  plaintiff  was 
entitled  to  relief,  a  promise  being  expressly  stated, 
repeated  in  the  presence  of  the  defendants,  adopted 
by  them  in  testator's  presence  they  having  given 
an  assurance  to  fulfill,  made  a  representation  after 
his  decease  that  the  reason  for  not  providing  for  it 
in  the  will  was  their  promise,  and  by  payment  of 
the  amount  for  three  years. 

And  in  Rt  Fleetwood,  Sidgreaves  v.  Brewer,  L. 
R.  16  Ch.  Div.  504, 608.  the  testatrix  had  by  will  and 
three  codicils  made  a  complete  dispoditton  of  her 
real  and  personal  property  and  afterwards  exe- 
cuted a  fourth  codicil  as  follows:  *'I  hereby  be- 
queath to  B.  (to  whom  I  have  willed  my  landed 
property)  also  aU  my  personalty,"  **to  be  applied  as 
I  have  requested  him  to  do."  Upon  evidence  that 
before  the  execution  of  such  codicil  the  testatrix 
had  stated  her  desire  to  make,  and  that  such  di- 
rections and  alterations  were  taken  down  in  lead 
pencil  and  repeated  over  to  her,  and  also  that  ex* 
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bequest  to  Clarke  to  inure  to  the  benefit  of 
his  illegitimate  children,  to  the  exclusion  of 
his  own  lep^al  offspring.  The  laws  of  this 
commonwealth  declare  null  and  void  any 
gift,  devise,  or  &nj  other  device  whatsoever 
whereby  a  person  intends  any  more  than  one 
fourth  m  the  clear  of  his  estate  to  go  to  his 
Illegitimate  children,  provided  the  wife  or 
child  alone  can  raise  the  question.  This 
scheme  was  most  cunningly  devised.  The 
respondent  Clarke  sajs  he  knew  nothing  of 
it  (luring  the  lifetime  of  the  testator.  If  the 
testator's  personal  representative  was  making 
this  question,  it  is  easy  to  see  that  he  would 
fail.  But  the  contest  is  made  by  the  child 
of  testator, — not  through  him,  but  against 


him.  That  child  seeks  now,  not  what  sucb 
testator  provided  for  him,  but  rather  an  es- 
tate that  the  law  gives  such  child  as  a  pen- 
alty, so  to  speak,  for  an  effort  to  nullify 
its  provisions.  There  is  not,  nor  can  there 
be,  any  valuable  consideration  moving  from 
Clarke  in  regard  to  this  bequest.  He  is  noth- 
in);:  but  one  who  has  found,  if  we  could 
adopt  his  views,  a  valuable  treasure,  with- 
out trouble  or  expense  at  his  hands.  It  !» 
pbssible  that,  if  the  contest  were  between 
the  illegitimate  children  and  himself,  there 
might  M  some  virtue  in  his  position.  But 
not  so  as  to  the  legitimate  children  of  Briggg, 
the  testator. 
We  have  no  decision  directly  bearing  upoi> 


oept  an  to  such,  the  testatrix  did  not  Intend  to  alter 
her  will,  the  oourt  held  that  the  nature  of  the  trust 
was  sufBciently  established  and  would  be  enforced. 

But  in  Re  tBoyes,  Boyes  v.  Carritt,  L.  B.  ^6  Cb. 
Biv.  631,  the  testator  devised  all  his  property  to  his 
solicitor  absolutely,  but  to  be  held  and  disposed  of 
by  him  accortliner  to  written  instructions  to  be  sub- 
sequently given:  such  instructions  being  found 
after  the  testator^s  decease  In  the  form  of  an  un- 
attested paper,  stating  that  a  certain  person  waste 
have  the  whole  estate,  with  the  exoepticn  of  some 
•mall  portion  which  the  solicitor  was  to  have,  the 
oourt  held  that  no  valid  trust  was  created,  and 
that  tbe  solicitor  held  for  the  next  of  kin. 

The  court  distinguished  the  case  from  the  class 
of  cases  where  although  no  trust  appears  on  the 
face  of  the  will,  the  testator  had  been  induced  to 
make  a  will,  or  having  made  one  has  been  per- 
suaded not  to  alter  It  by  a  promise  to  carry  out  his 
wisbes,  and  from  similar  oases  where  tbe  deceased 
had  been  induced  by  his  heir  not  to  make  a  will  on 
the  express  assurance  that  he  would  carry  out  the 
wishes  of  tbe  deceased,  upon  the  ground  that  the 
objects  of  tbe  testator  were  not  communicated  to 
the  trustee  in  his  lifetime,  and  tberef  ore  there  oould 
be  no  trust. 

So  In  Massey  v.  Wallace,  82  8.  0. 164,  the  question 
arose  upon  a  note  given  by  the  testator  under  the 
provisions  of  tbe  Bastardy  Act  of  1795,  Qen,  Stat., 
section  1786  (the  same  which  is  involved  in  tbe  main 
cape),  wbich  forbids  a  man  having  a  wife  and 
children,  making  a  gift  or  devise  whether  by  deed, 
will,  or  note  or  by  any  other  means,  of  more  than 
one  fourth  of  his  property  to  his  illegitimate  child- 
ren or  his  paramour.  The  testator  bad  by  his  will 
devised  the  one  fourth  of  his  estate  to  his  lUe- 
gitimate  children  and  gave  the  note  for  the  pur- 
pose of  providing  for  his  paramour  contrary  to 
tbe  provisions  of  the  act.  The  court  held  the  terms 
of  the  act  sweeping,  and  that  such  note  could  only 
be  recovered  upon  to  the  extent  of  one  fourth  of 
the  clear  value  of  his  estate,  which  in  this  case, 
having  been  devised  by  the  will  to  tbe  illegitimate 
obildreo  rendered  the  note  void  as  having  no  con- 
sideration. 

In  Taylor  v.  McBa,  8  Bicb.  Eq.  106,  the  testator, 
who  had  a  wife,  who  was  a  lunatic,  and  grand- 
obUdren  living,  by  his  will  devised  his  estate  in 
trust  for  his  two  Illegitimate  children,  and  pro- 
vided and  declared  that  if  such  devise  should  be 
decreed  void,  then  one  fourth  of  his  estate  was  to 
go  to  such  children  and  the  remainder  to  bis  trus- 
tee and  executor  *Ho  bis  special  kindness  and  pro- 
tection, I  commit  my  beloved  daughter  and  son, 
and  invoke  for  tbem  his  most  kind  attention  and 
protection,**  the  court  held  that  these  last  words 
created  no  trust  of  the  remainder  of  the  estate  In 
favor  of  tbe  lllefritlmate  daughter  and  son  but 
that  the  trustee  and  executor  took  the  same  ab- 
solutely. 
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In  Boson  v.  Statham,  1  Bden,  S06,  tbe  will  devised 
the  property  to  joint  tenants  absolutely,  but  it 
was  charged  that  they  held  upon  a  secret  trust  de- 
clared by  an  Instrument  of  even  date  with  the  will 
but  not  executed  in  accordance  with  the  statute  of 
frauds,  and  the  court,  thejtrust  being  admitted  in 
the  answer,  held  the  devise  void  as  contrary  to  tbe 
provisions'  of  the  mortmain  acts,  but  expressed  an 
opinion  that  a  writing  signed  by  the  party  who  bad 
the  power  to  make  the  trust  declaring  such  trust 
upon  the  will  was  good  even  though  such  writing 
was  not  attested  by  three  witnesses  according  to 
the  act  and  distinguished  the  case  from  Adlinjrtoib 
V.  Cann  upon  the  ground  that  there  the  will  and 
paper  were  executed  at  different  times  and  theru 
was  therefore  more  room  to  say  that  it  required 
the  solemnities  of  the  statute  of  frauds,  whereas* 
in  the  present  case  they  were  executed  contempo- 
raneously and  the  declaration  of  trust  was  Incor- 
porated into  the  creation  of  the  estate. 

And  in  Belcher  v.  McKelvey,  11  Rich.  Bq.  9,  the 
oourt  held  that  where  a  gift  of  slaves  was  made 
contrary  to  tbe  Act  of  1841,  against  emancipation* 
with  the  express  purpose  and  intention  of  evading 
such  act,  the  gift  was  void  no  matter  whether  the 
purposes  for  which  the  donor  of  tbe  slaves  made 
tbe  gift  were  known  to  the  donee  or  not.  See  also 
Bradley  v.  Lowry,  1  Speers,  Eq.  1;  Hull  v.  Hull,  Z 
Strobb.  Eq.  188. 

In  Carrie  v.  Gumming,  26  Ga.  660,  where  excep- 
tion was  taken  to  the  will  of  the  testator  upon  the 
grounds  inter  alia  that  it  wus  a  violation  of  the 
provisions  of  tbe  acts  of  assembly  in  relation  to 
the  manumission  of  slaves,  and  disposing  of  real 
estate  and  slaves  to  free  persons  of  color,  an4  on 
the  ground  of  a  secret  trust  to  maintain  the  slaves 
of  the  deceased,  the  court  held  that  if  the  testator 
knew  that  he  oould  not,  either  directly  or  indirect- 
ly, according  to  the  laws  of  the  land,  provide  by 
will  or  otherwise  for  tbe  manumlSBion  of  slaves,  or 
make  testamentary  dispositions  of  real  estate  and 
slaves  to  free  persons  of  color;  or  attempt  by  a 
secret  trust,  to  manumit  slaves,  or  attempt  by  a 
secret  trust  In  his  will  to  secure  to  a  free  person 
of  color  the  beneficial  interest  in  slaves  and  real 
estate,  and  he  made  a  will,  however  much  he  may 
have  desired  it,  with  no  such  purpose,  but  be- 
queathed his  entire  estate  to  friends,  with  no  in- 
junctions whatever  so  to  appropriate  his  property,, 
or  as  to  its  ultimate  destination,  it  cannot  invali- 
date the  will,  if  the  legatees,  knowing  his  strong  de- 
sire, but  being  under  no  obligation  of  any  sort  to 
execute  it,  of  their  own  volition,  give  the  property 
in  that  way,  or  use  It  for  those  objects.  It  Is  tbe 
testator*s  intention,  and  not  the  legatees,  which 
vitiates  the  will  if  its  objects  were  Illegal.  In  this 
case  the  devise  was  absolute,  and  no  trust  was  cre- 
ated, nor  instructions  given  to  the  executors. 

In  McCormick  v.  Grogan,  L.  R.  4  H.  L.  82,  tbe 
testator  devised  all  his  property  to  his  executor* 
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this  precise  point  arising  fn  the  construction 
of  the  Bastardy  Act.  There  are  some  yerj 
strong  expressions  that  occur  in  the  decree 
on  the  circuit  by  Chancellor  Ward! aw,  and 
in  the  Judgment  ivndered  by  the  court  of 
appeals  in  the  case  of  Belcher  v.  McKelvey, 
11  Rich.  Eq.  0.  In  this  last  case,  it  seems 
that  one  Robert  Tucker,  of  Laurens,  had 
eight  negro  slaves.  In  April,  1854,  he  made  a 
deed  to  W.  W.  Belcher,  of  Abbeville,  in  con- 
sideration of  $1,000,  for  one  of  the  slayes, — 
George,  by  name.  But  in  June,  1854,  he 
made  a  deed,  for  the  consideration  of  love, 
good  will,  and  affection  for  his  friend  W. 
W.  Belcher,  and  $50.  for  the  seven  slaves  still 
remaining,  reserving  a  life  estate  in  himself. 


The  proof  showed  very  clearly  that  the 
grantor  did  not  even  know  W.  w.  Belcher, 
but  had  heard  he  was  a  good  man.  It  was  also 
made  evident  that  the  purpose  of  Tucker, 
who  was  eighty  years  of  age,  and  very  much 
under  the  influence  of  his  negro  slaves,  was 
to  have  his  slaves  emancipate.  The  legis- 
lature of  this  state,  in  1841,  had  enacted  a 
law  by  the  provisions  of  which  any  deed  or 
bequest  of  negro  slaves  to  another,  either 
upon  the  expressed  condition  that  they  should 
be  emancipated  by  the  grantee  or  legatee,  or 
upon  any  secret  trust  for  that  purpose,  was 
declared  null  and  void,  and  that  such  prop- 
erty, upon  proof  of  sudi  illegal  purpose, 
should  vest  fn  the  personal  representative  of 


and  CD  bis  death-bed  oommunlc&ted  to  him  the  fact 
of  liis  havloff  made  hia  will  and  told  bim  where  it 
would  be  found  and  also  of  the  ezistenoe  of  a  let- 
ter that  was  with  the  will.  The  letter  named  legacies 
and  annuities  for  several  persons  and  stated  that 
the  executor  should  carry  out  the  teetator^s  inten- 
tions as  he  *'might  think  best,**  and  further,  ^I  do 
not  wish  jou  to  act  strictly  on  the  foregoing  in- 
Btructionm  but  leave  it  entirely  to  your  own  good 
Judgment,  to  do  as  you  think  I  would,  if  living,  and 
as  the  parties  are  deserving;  and  as  it  is  not  my 
wish  that  you  should  say  anything  about  this  doc- 
ument, there  cannot  be  any  fault  found  with  you 
by  any  of  the  parties,  should  you  not  act  In  strict 
accordance  with  it.**  At  the  interview  between 
the  testator  and  the  executor,  who  was  also  the  ab- 
solute devisee,  the  latter  remonstrated  with  the 
testator  upon  his  making  such  a  will  but  the  de- 
ceased said,  **It  shall  be  no  other  way.**  The  testa- 
tor did  not  ask  any  assent  from  the  devisee  to  the 
terms  of  the  will  or  letter,  but  the  latter  did  pay 
certain  amounts  to  the  testator*s  brothers  and 
other  sums  to  other  people,  but  did  not  pay  the  an- 
nuities of  all  the  people  mentioned  in  the  letter,  and 
upon  a  petition  being  presented  by  the  plaintiff  to 
have  tibe  trusts  of  the  letter  as  affecting  the  will  de- 
clared, the  court  held,  reversing  the  decision  of 
Lord  CAancellor  Blaokbume,  that  the  letter  created 
no  trust  binding  upon  the  devieee,  it  not  being 
shown  that  the  testator  communicated  the  contents 
of  the  letter  or  any  part  thereof  to  the  devisee,  nor 
was  it  shown  that  the  latter  had,  according  to  the 
mind  of  the  testator,  accepted  the  obligations  and 
had  promised  to  fulfill  them,  and  that  the  mere  oom^ 
munloatlon  of  the  letter  was  not  sufficient. 

Where  the  wiU  bequeathed  a  policy  of  insurance 
on  the  testator*8  life,  to  trustees  to  hold  *^pon  the 
uses  appointed  by  letter  signed  by  them  and  my- 
self** and  there  was  evidence  of  a  letter  and  memo- 
randum written  and  sigrned  by  the  testator,  but  of 
none  signed  as  stated  in  the  will,  the  court,  upon 
suit  bv  one  of  the  beneficiaries  mentioned  in  the 
memorandum,  held  that  no  trusts  were  created  ei- 
ther by  will  or  by  gift  fntervtiKw.  Johnson  v.  BaOl, 
4DeG.ft&8ft. 

And  where  a  testator  bequeathed  and  devised 
the  residne  of  his  property  to  his  wife  for  life  and 
after  her  decease  to  his  son  absolutely,  and  subse- 
quently to  his  decease  a  letter  was  found  signed  by 
him  without  date  addressed  to  such  son  wherein  he 
explained  his  intention  that  the  property  **8hould 
be**  his  eon*s  and  ezpresMd  a  wish  that  he  should 
educate  a  nephew  of  his,  testator*8,  and  bequeath 
falm  the  property  saying  that  he  wished  finally  to 
benefit  such  nephew,  as  his  son  should  select  as  his 
euooesBor.  the  court  held,  the  letter  being  admitted 
to  probate,  and  the  son  havinir  bequeathed  the 
property  to  his  brothers  and  sisters,  that  the  letter 
was  a  disilnot  testamentary  instrument,  but  recom- 
nendatory  only,  and  not  oldigatory,  and  nat  suffl- 
•lently  clear  to  destroy  the  absolute  gift  to  the  son 
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as  contained  in  the  wilL  Be  Pinokard*s  Trusts,  2T 
L.  J.Gh.42& 

b.  Far  eharity. 

From  the  cases  it  may  be  gathered  that  if  the 
will  contains  a  sufficient  expression  of  the  testa- 
tor*B  intention  to  make  the  devisees  trustees,  and 
the  claim  is  made  against  them  upon  the  ground 
that  the  trust  is  ineffectually  disposed  of,  and  it  i» 
alleged  that  there  is  a  trust  void  as  against  the  pol- 
icy of  the  law,  the  defendants  must  answer,  and 
thatlf  their  admissions  show  such  secret  trust  for 
charitable  purposes,  the  court  will  decree  a  result- 
ing trust  for  the  heir.  Edwards  v.  Pike,  1  Eden«. 
iffl;  Muckleston  v.  Brown,  6  Yes.  Jr.  52;  Martin  v. 
Button  and  Bishop  v.  Talbot,  cited  Id.;  Stickland 
▼.  Aldrldge,  9  Yes.  Jr.  617:  Paine  v.|ffiai,  18  Yes.  Jr» 
475. 

A  statute  cannot  be  evaded  by  any  secret  trust 
for  charitable  or  religious  uses.  Hodnett*s  Bitate* 
0*Reil]y's  App.  154  Pa.  486. 

It  has  been  held  that  the  intention  of  the  testator 
to  create  a  secret  trust  for  charity  must  be  brought 
to  the  knowledge  of  the  trustees  of  the  will  in  the- 
teBtator*8  lifetime.  Juniper  v.  Batchellor,  19  L.  T. 
N.8.S00. 

In  Jones  v.  Bradley,  L.  B.  8  Ch.  882,  where  the 
will  devised  and  beaueathed  the  residue  of  the  tes- 
tatrix's property  to  the  defendants  as  joint  tenants^ 

and  it  was  alleged  that  it  was  so  devised  upon  a 
secret  trust  for  charity,  the  court  held  that  the  evi- 
dence must  show  a  secret  trust  communiouted  to» 
and  accepted  or  acquiesced  in  by,  the  defendants  or 
one  of  them.  Wallgravos  v.  Tebt)e,  2  Kay  &  J.  813* 
approved. 

And  in  Stickland  v.  Aldrldge,  9  Yes.  Jr.  516,  the 
court  applied  the  principles  applicable  to  the  case 
of  a  devise  obtained  or  prevented  by  the  undertak- 
ing of  the  devisee,  tx)  do  certain  acts  in  favor  of  in- 
dividuals, to  the  case  of  a  devise  by  will  with  a  se- 
cret trust  or  undertaking  for  charity,  holding  that 
it  would  be  singular  if  the  court  wcuid  protect  in- 
dividuals and  would  not  act  to  prevent  a  frauft 
upon  the  law  itself. 

So  in  Adlington  ▼.  Oann.  8  Atk.  141,  where  the 
will  expressed  no  trusts  for  charitable  purposes,. 
Lord  Hardwioke  held  that  there  must  be  a  declara- 
tion of  trust  In  writing  in  order  to  set  up  a  trust 
for  charity,  as  charitable  uses  came  within  the 
clauses  of  the  statute  of  frauds  and  devises  and  the 
clause  relating  to  declarations  of  trust,  and  that 
even  though  the  drcumstanoes  showed  an  inclina- 
tion on  the  part  of  the  testator  to  give  some  por- 
tion of  his  estate  to  such  purposes,  yet  the  evidence 
was  not  stiong  enough  to  support  a  gift  in  1  h  it  di- 
rection, and  he  further  refused  to  admit  parol  evi- 
dence of  the  Intention  to  uphold  a  gift  in  that  chan- 
nel. In  this  case  the  intention  was  shown  by  a 
paper  executed  after  the  will,  which  contained  no 
sufficient  denotation  of  the  Intention  to  make  th» 
devisees  trustees. 
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such  doDor  or  testator,  if  needed  to  pay  his 
•debts,  or,  if  not  so  needed,  should  be  vested 
in  his  distributees  or  next  of  kin.  McKelver, 
as  administrator  of  Tucker,  after  bis  death, 
disregarded  the  deed  for  the  seven  neffroes  to 
Belcher,  and  thereupon  Belcher  filed  nis  bill 
in  equity.  Without  repeating  the  testimony, 
we  may  say  it  was  clearly  established  that 
Tucker  had  importuned  person  after  person 
in  Laurens  to  accept  a  deed  for  the  negroes 
under  this  trust,  that  they  should  be  emanci- 

Eated ;  and  Belcher  admitted  that  he  regarded 
imself  bound  by  an  obligation  of  this  obar- 
acter,  notwithstanding  he  was  personally  un- 
^acquainted  with  Tucker,  and  had  received 
no  communication  from  him.    The  court  of 


appeals  decided  that  Belcher  was  entitled  to 
hold  George,  having  paid  full  value  for  him, 
but  that  the  remaining  slaves  should  be  de* 
livered  up  to  the  persons  entitled  thereto  un- 
der the  provisions  of  the  Act  of  1841.  No 
doubt  exists  that  the  legislature  intended  by 
its  provisions  to  protect  the  public  interests, 
but  it  will  be  observed  that  any  property  re- 
covered under  its  mandates  shoula  vest  as  the 
law  would  have  vested  it  if  the  donor  or  tes- 
tator had  not  attempted  to  evade  the  law.  In 
the  circuit  decree  of  ChaneeUar  Wardlaw, 
when  he  comes  to  discuss  the  effect  of  the 
sections  of  the  Act  of  1841  upon  sales  and 
voluntary  donations  of  slave  property  on 
trusts  declared  unlawful  by  its  provisions. 


And  In  Rex  v.  Pordnffton,  1  Balk.  162, 1  Eq.  Gas. 
Abr.  90,  pi.  0,  there  was  an  absolute  devise  and  the 
question  arose  as  to  wbetber  or  not  such  a  devise 
oould  be  a  trust  for  superstitious  uses,  and  the 
•court  held  that  no  averment  oovld  be  admitted  of 
^8uoh  a  trust  under  the  statute  of  frauds. 

In  Tee  v.  Ferris,  2  Kay  &  J.  867,  where  the  de- 
vise was  of  the  residue  of  real  and  personal  estate, 
tinto  aod  to  the  uee  of  the  plalntlflSB  and  the  defend- 
ant their  heirs,  executors,  administrators,  and  as- 
•signs,  as  tenants  in  common;  and  by  a  memoran- 
•dum  in  writing  addronocd  to  the  plaintiffs  and  the 
^defendant  siffned  by  the  testator  but  not  attested, 
the  testator  expressed  his  desire  oonoeming  bis  es- 
tate which  was  that  they  should  apply  Ir.  for  charitap 
t>le  purposes ;  and  where  the  evidence  showed  that 
•on  the  day  of  the  testator's  decease,  the  memoran- 
•dum,  which  liad  hitherto  been  kept  a  secret  with 
the  testator,  was  read  over  In  the  defendant's 
presence  by  a  solicitor  in  tJie  testator's  presence 
«nd  at  his  request,  but  that  the  plaintiffs  knew 
nothing  of  such  memorandum  until  after  the  tes- 
tator's decease,— the  court  held,  that  the  defendant 
must  be  taken  as  having  had  full  knowledge  of 
«nd  as  having  assented  to  the  terms  of  the  memo- 
randum, and  that  he  was  charged  with  a  trust  so 
far  as  the  bequest  could  be  held  valid,  and  that,  as 
regarded  the  plaintiffs  the  devise  being  as  tenants 
In  common,  they  were  not  affected  by  such  trust 
having  bad  no  knowledge  of  the  memorandum  de- 
claring the  testator*s  Intentions.  WaUgrave  v. 
Tebbe,  2  Kay  &  J.  813,  followed. 

So  where  the  testator  devised  bis  real  estate 
which  included  a  plot  of  land  upon  which  an  un- 
•oonsecrated  building  licensed  for  public  worship 
had  been  built,  to  his  wife  absolutely  piursuant  to 
«  secret  agreement  by  which  she  was  to  convey 
the  same  for  a  parish  or  district  church  in  perpetu- 
ity, the  court  held  the  devise  legal  under  48  Geo. 
n.,  chap.  106,  and  9  Geo.  IL,  chap.  88.  O'Brien  v. 
Tyssen,  L.  R.  28  Gh.  Dlv.  878,  64  L.  J.  Ch.  284. 

Again  in  Bowbotham  v.  Dunnett,  L.  B.  8  Ch. 
l>lv.  487,  where  the  question  was  whether  the  tes- 
tatrix gave  her  residuary  estate  to  the  two  defend- 
ants for  their  own  bene^t.  or  upon  a  secret  trust 
for  charity*  the  will  devised  real  estate  to  two  par- 
ties, their  heirs  and  assigns  as  tenants  In  common, 
for  their  personal  use  and  benefit,  without  any  re- 
atrlction,  trust  or  condition,  but  It  appeared  that 
the  testatrix  had  expressed  her  Intention  to  her  so- 
licitor, at  the  time  of  making  her  will,  that  she 
wished  to  benefit  charity,  but  on  his  advising  her 
that  such  a  bequest  would  be  illegal  she  executed 
the  will  In  question.  There  was  not  shown  to  have 
been  any  express  or  Implied  undertaking  to  accept 
the  devise  upon  charitable  trusts  or  purposes,  al- 
though the  assumption  was  that  the  testatrix  ex- 
pected that  her  property  would  be  applied  to  some 
«uoh  purpose.  The  court  held  that  no  secret  trusts 
were  established  which  the  devisees  were  bound 
to  carry  out  for  chanty,  and  that  they  could  dis- 
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pose  of  the  estate  as  they  desired,  no  obUgattons 
being  imposed  upon  them  by  the  testatrix. 

So  where  a  testator  devised  in  trust  to  select  and 
purchase  land  and  to  buUd  thereon  a  library,  and 
subsequently  during  his  lifetime  purchased  the 
land  and  requested  his  executor  to  build  thereon 
as  he  wished  and  the  executor  promised  to  carry 
out  his  wishes,  the  court  held  the  trust  valid  and 
binding  {upon  the  executor,  foUowin^  the  ruling 
in  Hoge  v.  Hoge,  1  Watts,  168,26  Am.  J>eo.  68;  Wil- 
liams' App.  78  Pa.  249. 

In  Re  TngersoU's  Will,  181 N.  Y.  K8,  reversing  S8 
Hun,  671,  where  the  will  stated  that  the  testator 
was  desirous  of  leaving  some  of  his  estate  to  aid 
in  carrying  out  the  work  of  the  Christian  ministry, 
to  uphold  the  doctrine  and  ftilth  of  the  Bible,  and 
to  aid  in  extending  the  Christian  religion  through 
the  instrumentali^  of  the  preaching  of  the  Gospel 
of  Christ,  and  authorized  and  empowered  his  execu- 
tor to  expend,  through  the  agency  of  the  Baptist 
church  and  its  various  societies  miasionary  and 
educational,  or  In  such  other  way  through  the 
said  church  and  its  organisations  as  should  be 
deemed  best  likely  to  promote  these  purposes,  each 
sum  as  such  executor  might  deem  best,  not  to  ex- 
ceed a  given  amount,  and  bequeathed  the  said 
sum  to  him  and  his  heirs  and  assigns  forever,  for 
the  uses  and  purposes  before  stated,  relying 
upon  him  to  carry  out  the  wishes  and  purpoHes 
indicated,  the  court  upon  appeal  held  that  the 
gift  was  invalid  and  void  for  uncertainty,  follow- 
ing the  opinion  of  Macomber,  J^  In  the  court  be» 
low,  holding  that  there  was  no  absolute  gift  to  the 
executor,  and  that  the  gift  was  void  as  the  words 
of  the  bequest  were  used  to  overcome  the  other- 
wise legal  objection  that  oould  be  raised  to  an  ef- 
fort to  carry  out  such  illegal  intention,  relying  and 
basing  his  contention  upon  the  case  of  O'Hara 
V.  Dudley,  noted  later  In  this  annotation  and  re- 
ported in  06  N.  Y.  414, 47  Am.  Bep.68. 

And  in  WaUgrave  v.  Tebbs,  8  Kay  &  J.  818,  where 
the  devise  and  bequest  were  to  the  devisees  abso- 
lutely, but  a  letter  was  found  after  the  testator^ 
decease,  written  but  not  signed  by  him,  declaring 
intentions  in  favor  of  charities,  which  it  waa  not 
proved  was  known  or  communicated  to  the  devi- 
sees, who  bad  made  no  promise  or  undertaklnir 
and  knew  nothluir  of  the  letter  till  after  the  tes- 
tator's decease,  although  it  appeared  that  the 
deceased^  Intentions  clearly  were  In  favor  of  a 
charitable  gittj  the  court  held  that  no  trust  was 
created  and  that  the  devisees  took  the  devise  abso- 
lutely. 

8o  In  Bs  Downlnir*s  Bstate,  60  L.  T.  N.  &  140, 
where  the  testator  gave  his  residuary  real  and  per- 
sonal estate  to  his  executors  In  trust  to  convert 
into  money  and  pay  the  proceeds  to  his  friends 
therein  named  in  equal  shares,  and  bequeathed  the 
said  proceeds  to  them,  their  executors,  adminis- 
trators, and  assigns  absolutely  in  the  full  oonfl- 
deaoa  that  they  would  carry  out  his  **  wishes  ki 
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he  points  oot  yery  suggestively  what  may 
prove  an  important  feature  of  the  law  in  the 
proper  decision  of  the  case  at  bar.  He  says : 
**I  suppose  a  sale  [italics  ours]  on  the  unlaw- 
ful trusts  mentioned  in  the  second  and  third 
sections  of  the  Act  of  1841 — ^particularly  the 
latter  section — is  no  less  liable  to  be  declared 
Toid  than  a  voluntary  donation,  altfiough  there 
is  more  infltienee  in  a  fiiere  gift  than  a  sale,  in 
aiding  ihe  iinpltecUum  of  the  trust  itself,  [ital- 
ics ours.  ]  It  is  not  clear,  when  the  donee  is 
a  mere  volunteer,  that  it  is  not  enough,  to 
bring  the  gift  within  the  scope  of  the  act, 
that  the  donor  certainly  intends  an  unlawful 
trust,  [italics  ours,]  although  the  donee  may 
not  be  fully  cognizant  qf  U.    If  the  trust  be 


not  executed,  the  donor  is  defrauded;  and« 
whether  it  be  or  not,  there  is  an  attempt  to 
defeat  the  policy  declared  by  the  legislature 
by  the  enactment.  It  is  difficult  to  convert 
one  into  a  trustee  without  his  consent,  and 
the  trust  in  the  act  must  always  be  in  the 
donee,  and  merely  the  creation,  or  attempt 
at  creation,  of  the  trust  on  the  part  of  the 
donor.  Still,  a  donee,  or  other  person,  should 
not  be  allowed  to  take  advantage  from  the 
fraud  of  another,  and  one  may  naturally  sus* 
pect  fraud,  or  purpose  to  create  a  trust,  when 
unreasonable  and  extravagant  bounty  is  con- 
ferred on  him  by  a  stranger. " 

We  should  be  candid,  and  state  that,  not- 
withstanding Uiis  reasoning  on  the  part  of 


respect  thereof,'^  the  court  held  that  parol  evi- 
dence  of  a  conversation,  in  which  the  testator  had 
stated  that  he  had  oommuoioated  his  wishes  to 
benefit  a  charity  to  one  of  such  legatees,  was  not 
admlseible,  and  that  the  legatees  took  an  aheolute 
estate  freed  from  the  intended  charitable  trusts. 
In  this  case  the  court  followed  the  ruling  in  Irvloe 
▼.  Sullivan,  L.  K.  8  Eg.  078. 

So  In  Springett  v.  Jenlngs,  L.  B.  10  Eq.  488,  the 
<|ueetion  was  whether  the  devisees  took  in  such  a 
manner  as  tbey  considered,  by  what  they  had  done 
or  by  what  they  had  abstained  from  doing  towards 
the  testatrix,  they  were  morally  bound  to  devote 
the  property  to  certain  charlUes  which  she  had 
indicated,  the  facts  establishing  the  intention  of 
the  testatrix  to  devote  the  property  to  oharitiea, 
and  also  the  intention  of  the  devisees  to  carry  out 
the  trust  in  accordance  with  their  acceptance- 
The  will  was  an  unconditional  devise  and  bequest, 
but  in  full  reliance  that,  in  the  event  of  death  of 
the  testatrix  and  the  consequent  failure  of  a  cer- 
tain deed  executed  by  her  for  charitable  purposes, 
they  would  carry  out  her  scheme  by  making  fresh 
charitable  foundations  on  the  same  basis.  It  was 
shown  that  one  of  the  devisees  had  frequent  con- 
versations with  the  deceased  on  the  subject  of 
charities,  but  that  he  made  no  promise  and  was 
never  asked  to  carry  out  her  desire,  but  that  his 
silence  induced  the  belief  that  the  wishes  of  the 
testatrix  would  be  attended  to.  The  court  held 
that  the  devise  was  void,  and  that  the  trust  was 
likewise  invalid. 

And  where  there  was  a  bequest  of  money  to 
legatees  **to  spend  as  I  shall  by  word  of  mouth 
direct  during  my  lifetime,**  and  the  testatrix  told 
one  of  such  legatees  that  she  wished  to  leave 
** something**  to  a  person  **and  something  to  the 
Lord*s  work,**  suggesting  two  persons  for  such 
last  bequest,  and  subsequently  a  letter  was  found 
written  by  the  testatrix,  stating  the  bequest  and 
•aying  ^  I  wonld  ask  yon  to  give  or  send  **  a  certain 
sum  to  such  named  person;  **the  second  I  wish 
sent  for  the  Lord*8  work,**  a  certain  sum  to  one 
party  and  another  sum  to  another,  **I  would  ask 
them  to  lay  it  out,**  the  court  held  that  no  trust 
was  created  affecting  such  Imentioned  sums.  Be 
King's  Estate,  211r.  L.  Rep.  278. 

Again  In  Moss  v.  Cooper,  1  Johns,  ft  H.  862,  where 
the  testator,  being  desirous  of  making  a  gift  of  his 
cesiduary  estate  for  charitable  purposes,  made  an 
absolute  will,  his  intentions  being  contained  in  a 
paper  of  instructions  given  to  his  solicitor,  the 
oontents  of  the  paper  and  memorandum  being 
aabeequently  shown  to  the  residuary  legatees  by  a 
third  person  who  had  drawn  up  the  memorandum 
and  instructions,  who  did  not  accept  or  refuse  the 
terms,  but  one  of  them  subsequentiy  told  the 
testator  that  his  wishes  should  be  carried  out  by 
him,  the  other  saying  nothing  upon  the  subject, 
and  one  legatee  died  before  ihe  testator,  the  court 


held  that  the  devise  was  void,  and  that  the  legatees 
took  nothing. 

In  Bchulta*s  App.,  80  Pa.  806,  the  testator  inf firmed 
the  scrivener  that  he  wished  to  give  his  estate  to 
benevolent  and  charitable  objects,  specifying  them« 
but  upon  being  told  that  the  devise  would  be  void 
if  he  died  within  thirty  days,  and  advised  to  make 
an  absolute  gift  to  another  party  who  could  dis- 
pose of  it  as  the  testator  wished,  devised  his  estate  as 
advised,  making  an  absolute  gift.  Upon  his  do- 
cease,  within  the  time  limited  by  the  statute,  the 
devisee  promised  and  declared  his  intention  to 
carry  out  his  wish  and  desire,  but  the  court  held 
that  he  was  not  bound  to  do  so,  there  being  nothing 
In  the  Act  of  1865  to  compel  him  so  to  do,  and  that 
the  charities  had  no  claim. 

And  again  in  Lomax  v.  Ripley,  8  Smale  &  G.  48| 
where  the  will  made  the  gift  to  the  widow  absolute, 
the  testator  expressing  a  hope  that  she  would  give 
effect  to  his  desire,  but  declaring  no  trusts  and  the 
wife  making  no  promise,  the  testator  avoiding 
imposing  any  obligation  upon  her  in  favor  of  char- 
Ity*  the  court  dismissed  the  bill,  holding  that  no 
trust  was  created  or  imposed,  and  that  she  took 
absolutely. 

And  again  in  OlUffe  v.  Wells,  180  Mass.  221,  2ei, 
where  the  testator  devised  the  residue  of  his  estate 
**to  distribute  the  same  in  such  manner  as  in  his  dis- 
cretion shall  appear  best  calculated  to  carry  out 
wishes  which  I  have  expressed  to  him  or  may  ex* 
press  to  him,**  and  by  the  will  appomted  such  resid* 
ttiry  legatee  his  executor,  the  court  held  that  the 
trust  was  too  indefinite  to  be  carried  out,  and  that 
the  fact  that  the  testator*8  intentions  were  that  the 
same  should  be  held  for  a  charity  could  not  affect 
the  devise  or  make  parol  evidence  to  explain  such 
intentions  admissible  as  against  the  heirs  in  whose 
favor  a  resulting  trust  arose. 

In  0*Hara  v.  Dudley,  96  N.  Y.  408,  47  Am.  Rep. 
68,  the  testatrix  made  an  absolute  devise  to  her 
lawyer,  her  doctor  and  her  priest  as  Joint  tenants, 
relsring  upon  their  promise  to  apply  the  fund  faith- 
fully and  honorably  to  the  charitable  uses  specified 
in  a  letter  of  instructions  addressed  to  such 
legatees  contemporaneous  with  the  will  explaining 
the  reason  and  dictating  the  purposes  of  such 
absolute  gift;  the  court  held  that  the  legatees  took 
no  absolute  interest,  and  as  the  charitable  gift  was 
contrary  to  the  statute  against  perpetuities,  the 
property  was  to  l)e  held  in  trust  for  the  heirs  and 
next  of  kin  of  the  testatrix. 

So  where  property  was  devised  to  trustees  upon 
a  secret  trust  for  charity  assented  to  by  them,  and 
the  devisee  of  the  surviving  trustee  brought  suit 
alleging  a  secret  trust  and  asking  directions,  the 
court  held,  that  a  secret  trust  for  charity  is 
governed  by  the  same  rules  as  secret  trusts  for  in« 
dividuals;  that  the  legal  estate  was  in  the  devisee 
and  that  as  there  could  be  no  escheat  of  an  equitable 
interest,  the  estate  was  held  in  trust  for  the  testa* 
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the  chancellor,  his  conclusion  of  this  branch 
of  the  case  was  not  lasted,  as  he  expressed 
it,  *'on  such  doubtful  propositions."  When 
this  case  reached  tiie  court  of  appeals,  Chan- 
cellor Dunkin,  referring  to  the  matters  just 
quoted  from  the  circuit  decree  of  C/ianeell&r 
Ward  law,  said :  **  And  I  share  in  the  appre- 
liension  of  the  circuit  chancellor  that  the  pur- 

f loses  of  the  act  mi^ht  be  easily  frustrated, 
f  it  were  necessary  to  bring  home  to  the 
knowledge  of  the  voluntary  donee  the  unlaw- 
ful designs  of  the  donor.  In  the  analogous 
case  of  a  voluntary  deed  in  fraud  of  creditors, 
it  is  not  necessary  to  establish  the  scienter  on 
the  part  of  the  donee.  In  Story,  Eq.  PI. 
g  851,  the  atkthority  of  Pothier,  and  other 
civil-law  writers,  is  cited  for  the  doctrine 
applicable  to  this  class  of  cases.  It  was  the 
rule  of  the  civil  law  to  avoid  all  alienations 
or  other  dispositions  of  their  property  made 
by  debtors  to  defraud  their  creditors.  Hence, 
all  such  dispositions  were  annulled,  whether 
the  donee  knew  of  the  prejudice  intended  to 
the  creditors  or  not.  In  the  language  of 
Pothier,  the  inquiry  is  not  whether  he  to 
whom  the  gift  was  made  knew  of  the  inten- 
tion of  the  donor,  but  only  whether  the  cred- 
itor was  defrauded.  The  volxmtary  donee 
has  no  cause  of  complaint,  except  that  he  is 
not  permitted  to  enjoy  that  which  the  donor 
has  no  right  to  give  away."  Here,  also, 
candor  requires  us  to  say  the  court  of  appeals 
did  not  base  their  decision  upon  this  reason- 
ing ;  for  thev  found  that  Belcher  had  knowl- 
edge of  Tucker*8  unlawful  intentions. 
Why  should  we  say  the  Act  of  1841  was 


aimed  to  suppress  conduct  prejudicial  to  the 
public,  and  aeny  the  same  virtue  to  the  Bas- 
tardy Act  of  1795?  The  fruits  or  penaltiea 
in  each  inured  to  the  benefit  of  private  per- 
sons. The  mischief  which  was  designed  to 
be  corrected  related  to  the  public,  in  each 
act.  Why  is  not  the  preservation  of  domestio 
happiness,  and  the  suppression  of  illegal 
conduct  in  husbands  and  fathers,  as  closely 
allied  to  the  public  interests  as  the  preserva- 
tion  of  a  domestic  institution,  such  as  slav- 
ery? The  Bastardy  Act,  while  designed  to 
preserve  the  rights  of  the  wife  and  children 
m  those  cases  where  an  unjust  preference  by 
the  husband  or  father  of  bis  mistress  or  if* 
legitimate  children  might  lead  such  husband 
or  father  to  give  more  than  one  fourth- part 
of  his  net  estate  to  such  illegal  connections 
of  his,  was  also  designed  to  teach  the  citizen 
lessons  of  virtue  and  morality.  In  the  case 
at  bar,  if  the  legatee,  Clarke,  was  not  ap- 
prised of  the  illegal  purpose  of  the  testator, 
would  it  not  be  a  fraud  upon  such  testator  if 
this  legatee  claimed  this  property  as  his  own, 
absolutely?  Being  a  voluntary  stranger,  no 
consideration  moved  the  testator  to  bestow 
this  gift  upon  him.  It  is  impossible  for 
Clarke,  under  the  facts  developed  at  this 
trial,  to  rest  under  any  other  conviction  than 
that  Brigffs,  the  testator,  coupled  with  the 
gift  an  obligation  to  use  it  for  the  benefit  of 
his  illegitimate  children,  for  whom  he  had 
already,  in  his  will,  provided  to  the  limit 
allowed  by  law.  If  he  should  disregard 
this  palpable  intention  of  his  benefactor,  he 
would  be  lost  to  all  shame.    If  he  should  re- 


torts heir-at-law.  Sweetto^  v.  Sweetincr*  1^  Week. 
Bep.  239 

And  where  the  testator  a  member  of  the  Pres- 
byterian church,  devlaed  to  four  other  members 
all  the  residue  of  hl8  freehold,  leasehold  and  per- 
tonai  estate  absolutely  and  appointed  them  his  ex- 
ecutors, it  beitfff  admitted  that  the  incention  was 
to  create  a  secret  trust  for  charitable  purposes,  and 
that  no  beneficial  estate  was  meant  to  vest  in  the 
devisees,  the  oourt  held  the  devise  void  as  to  the 
leasehold  property.  Johnstone  v.  Hamilton,  5 
QiS.  80.  To  the  same  effect,  Atty-Q«n.  v.  Webster, 
L.  B.  20  Eq.  488,  44  L.  J.  Gh.  760. 

Again  in  Russell  v.  Jaokson,  10  Hare,  204,  suit 
was  brought  allegiag  that  the  will  was  made  upon 
a  secret  and  illegal  trust  and  therefore  void,  and, 
the  evideuoe  showing  that  it  was  intended  that  the 
leiratees  shou'rd  hold  upon  a  secret  trust,  for  estab- 
lishing a  school  for  the  education  of  children  in  the 
doctrines  of  Socialism,  that  the  testator  communi- 
cated his  intention  saying,  **I  am  satisfied  they  will 
carry  out  my  Intentions,"  the  same  being  assented 
to  by  one  and  possibly  both  of  the  devisees,  the 
court  held  that  the  trust  was  a  secret  one,  void  as 
charitable  and  illegal. 

Tn  Bacon  v.  Bansom,  188  Mass.  117,  a  previous  de- 
vise had  been  held  void  as  not  creating  a  charitable 
trust,  and  the  testatrix  by  her  will  bequeathed  the 
residue  of  her  estate  to  the  devisees  absolutely, 
with  a  request  to  use  the  same  for  the  furtherance 
of  the  woroan^s  rights  cause,  but  expressly  stated 
that  neither  of  them  was  under  any  legal  responsi- 
bility to  any  one  or  to  any  court  to  do  so,  the 
oourt  held  the  devise  valid,  as  there  was  no  re- 
quest or  command,  and  no  restriction  or  duty  in  a 
legal  sense  was  imposed,  and  no  mandatory  re- 
quest, the  legatees  being  the  sole  Judges,  without 
any  trust  being  imposed. 

So  in  Paine  v.  Hall,  18  Yes.  Jr.  475,  where  the 
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bill  charged  a  secret  trust  for  charitable  purposes 
against  the  residuary  legatee,  the  court,  there 
being  no  evidence  of  an  express  trust,  nor  of  such 
an  engagement  by  words,  or  by  sllenoe,  as  would 
authorize  it  to  say  that  the  devisees  undertook  to 
do  that,  which  prevented  the  devisor  from  Impos- 
ing it  upon  them  as  a  trust,  dismissed  the  bilL 
Muokleston  v.  Brown,  6  Yes.  Jr.  SSS,  distinfttilshed. 

So  where  the  testatrix  bequeathed  a  half  of  the 
residue  of  her  estate  *^  the  pastor  of  the  St. 
John*8  B.  G.  church  of  Altoona,  Fa.,"  the  question 
being  whether  such  bequest  was  a  personal  gift  or 
bequest  in  his  own  right  to  the  appellant,  the  pas- 
tor of  the  church  at  the  decease  of  the  testatrix,  or 
whether  it  was  a  bequest  in  trust  for  religious 
or  charitable  uses  and,  as  such,  void  under  the  Act 
of  1865,  the  court  held  that  evidence  of  a  bequest 
for  charitable  purposes  could  not  be  inferred  from 
the  particular  words  of  the  devise,  there  being  no 
other  evidence  of  the  intention  of  the  testatrix  to 
create  a  trust  for  charity,  the  legatee  not  being  an 
artificial  being  having  but  one  character,  and  that 
charitable,  and  that  the  bequest  was  therefore  per- 
sonal, and  unaffected  by  the  tends  of  the  act. 
Hodnett*s  Estate,  0*BeiUy*8  App.,  154  Pa.  485. 

Again,  where  the  testatrix  devised  a  portion  of 
real  estate,  **to  be  selected  by**  the  devisee,  to  a 
clergyman  absolutely,  and  by  a  letter  of  even  date, 
directed  but  not  delivered  to  him  till  after  her  de- 
cease, she  expressed  her  srratification  and  pleasure 
if  he  would  dedicate  the  land  for  a  church  site,  the 
oourt  held,  the  trustees  having  sold  the  selected 
land  with  the  approval  of  the  clergyman,  and  hav- 
ing granted  him  permission  to  select  another  plot 
in  lieu  of  the  one  sold,  which  he  failed  to  do  in  his 
lifetime,  that  the  purchase  money  for  the  plot  sold 
belonged  to  his  personal  representatives  absolutely. 
LIttledale  v.  Bickerstetb,  24  Week.  Bep.  507. 

Where  there  was  a  bequest  to  persons  upon  trust 
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Sird  it.  and  ezecate  It,  he  thus  contravenes 
e  positive  laws  of  his  country,  forbidding 
such  a  course.  Under  our  view  of  the  law, 
lie  shall  not  be  required  to  elect  cither  course. 
We  feel  it  our  auty  to  adjudge— it  having 
been  established  in  this  case  that  Briggs,  the 
testator,  intended  the  gift  to  Clarke  to  be  for 
his  illegitimate  children— that  all  the  estate 
that  was  given  to  James  L.  Clarke  under  the 
will  of  Briffgs  shall  be  paid  to  the  widow 
and  two  children  of  the  testator  by  the  exec- 
utor, J.  P.  Wallace. 

Having  reached  the  foregoing  conclusion. 
It  is  unnecessary  for  us  to  discuss  any  other 
propositions  of  law  or  fact  herein  involved. 

Ji  is  the  judgment  of  this  court  that  theiudg- 
ffwnt  of  the  (hrcuit  (hurt  be  reversed,  and  that 
the  action  be  remanded  to  the  circuit  court, 
with  directions  to  enforce,  by  suitable  pro- 
ceedings, the  conclusions. herein  announced. 

McGowaji*  J.,  concurs. 

Mclver»  Oh,  J. :  I  dissent,  and  am  will- 
ing to  rest  my  conclusion  upon  the  reasoning 
employed  by  the  circuit  judge. 

The  opinion  of  the  circuit  judge  was  as 
follows : 

''This  case  was  heard  by  me  at  the  term  of 
the  court  held  in  November,  1891,  on  the 
pleadings  and  testimony  taken  before  me, 
and  by  commission  and  on  arguments  of 
counsel.  Benjamin  F.  Briggs,  the  testator, 
by  his  last  will  and  testament,  gave  to  Louisa 


C.  Massey,  a  woman  with  whom  ho  had  lived 
in  adultery,  and  their  three  illegitimate 
children,  one  fourth -part  of  his  estate.  The 
testator  left  surviving  him,  also,  his  lawful 
wife  and  their  two  children,  the  plaintiff,  his 
daughter,  and  a  son,  to  whom  he  gave  noth- 
ing oy  his  will,  except  the  sum  of  fifty  dol- 
lars each  to  his  children.  By  the  will  the 
balance  of  the  estate  was  given  to  the  defend- 
ant James  L.  Clarke,  by  the  following  words : 
'Item  y.  All  the  balance  of  my  estate,  both 
real  and  personal,  of  every  nature  and  de- 
scription whatever,  I  will  and  bequeath  and 
devise  to  mj  friend  James  L.  Clarke,  his 
heirs  and  assigns,  forever.  *  There  is  nothing 
before  me  to  show  how  much  property  is  held 
under  this  clause  in  the  will ;  no  statement 
as  to  the  amount  appearing  in  the  pleadings 
or  testimony.  The  complaint  alleges  that 
this  gift  in  the  will  to  James  L.  Clarke  was 
upon  the  secret  trust  and  confidence  that  he 
would  hold  the  same  for  the  use  and  benefit 
of  Louisa  C.  Massey  and  her  three  illegiti- 
mate children,  and  claims  that  the  same  is 
therefore  void,  under  section  1866  of  the  Gen- 
eral Statutes,  and  that  the  property,  there- 
fore, goes  to  the  plaintiff,  her  mother  and 
her  brother,  as  the  distributees,  under  our 
statute  for  the  distribution  of  intestate  es- 
tates. The  complaint  asks  for  an  inj  unction, 
and  for  other  relief. 

**  The  testimony  of  Major  Hart,  the  counsel 
who  drew  the  will,  as  to  what  was  said  by 
the  intestate  in  reference  to  his  intentions  in 
making  the  will  as  he  did,  is  competent,  be- 


to  pay  the  money  to  the  treasurers  of  a  charitable 
cociety,  which  was  preceded  by  a  deed  which  de- 
clared the  objects  of  the  society  to  be  for  the  pur- 
pose of  promulgating  the  frospel  by  **openinir  and 
flupportlDflr  Sunday  schools,  by  the  erection  or 
providing  of  places  for  religious  worship,  and  by 
«aob  other  means  as  to  the  society  should  seem 
meet,**  the  court  held  the  bequest  good  the  lands 
being  already  purchased,  and  that  even  though 
the  deed  showed  by  recital  that  other  lands  might 
be  conveyed  Inasmuch  as  the  erections  might  be 
upon  the  land  first  conveyed,  but  that  if  the  appli- 
cation of  the  fund  went  for  the  purchase  of  other 
land  it  would  be  void.  Garter  v.  Gxeen,  26  L.  J. 
€h.  845,  8  Kay.  ft  J.  681. 

In  this  same  case  the  testator  had,  by  codicil, 
provided  that,  in  case  the  estate  settled  to  chari- 
table uses  should  not  be  found  to  have  full  opera- 
tion for  such  purposes,  the  same  should  go  to  the 
same  persons  as  joint  tenants,  free  from  any  trust 
or  condition  express  or  Implied,  and  upon  this 
point  the  court  held  that  even  though  the  will  had 
been  void  by  the  Statute  9  Geo.  IL  chap.  36,  the  be- 
quest under  such  codicil  would  have  been  good 
and  subsisting,  even  though  the  survivor  had  de- 
•clared  his  intention  of  carryhig  out  the  te8tator*s 
wishes. 

So  In  Edwards  v.  Pike,  1  Oox,  17,  where  the  bill 
was  for  a  reconveyance  of  an  estate  devised  in 
mortmain,  the  devisees  being  trustees,  and  the  tes- 
tatrix having  read  to  them  a  memorandum  re- 
4iniring  them  to  convey  to  a  certain  corporation 
tor  charitable  purposes  mentioned  in  the  will,  the 
trustees  denying  the  promise  to  convey,  the  court 
held  that,  as  they  had  actually  made  conveyance 
and  the  trust  had  been  declared  by  indenture,  the 
trustees  took  the  estate  coupled  with  the  promise 
and  declared  the  devise  void  and  ordered  a  recon- 
veyanoe  as  prayed. 


Again  in  Boson  v.  Statham,  1  Coz,  Oh.  16,  where 
the  bill  was  brought  to  set  aside  a  will,  as  bemg 
contrary  to  the  provisions  of  the  Mortmain  Acts 
9  Qeo.  n.,  and  also  to  set  aside  a  releane  as  having 
been  obtained  by  fraud  and  in  ignorance  of  his 
rights,  it  being  admitted  that  the  testator  by  an 
instrument  of  even  date  with  his  will  referring  to 
the  Mortmain  Acts,  requested  his  executors  to  lay 
out  the  surplus  of  his  personal  estate  in  purchases 
of  real  estate  for  school  purposes,  and  also  to 
settle  his  real  estate  to  the  same  uses  and  purposes, 
and  the  testator*s  son  having,  for  a  small  legacy, 
released  his  rights  in  ignorance  of  the  secret  trust, 
the  court  declared  that  the  trusts,  being  chari- 
table, were  therefore  void  although  no  declaration 
of  trust  had  been  executed  according  to  the  pro- 
visions of  the  statute  of  frauds. 

And  in  Thayer  v.  Wellington,  9  Allen,  288, 
86  Am.  Dea  758,  the  testator  gave  to  hi^ 
trustees  a  certain  sum  of  money "  to  appro- 
priate the  same  in  such  manner  as  I  may, 
i>y  any  Instrument  in  writing  under  my  hand, 
direct  and  appoint,**  and  subsequently  by  a 
separate  document,  signed  by  him,  but  not  attest- 
ed as  required  by  the  wills  act,  declared  his  bene- 
ficiary, and  the  amount  to  be  paid  to  the  city  of 
Cambridge  the  income  to  support  the  library  of 
the  Cambridge  Athenseum,  with  a  proviso  that  if 
his  trustees  in  their  discretion  should  think  that 
such  sum  should  not  be  so  appropriated,  the  same 
should  be  paid  over  to  his  heirs,  the  same  to  be 
paid  over  to  either  one  or  the  other  within  three 
years  from  his  decease,  the  court  held,  that  a  trust 
was  not  created  in  favor  of  the  beneficiary  as  no 
charity  was  mentioned  or  declared  in  the  will,  and 
that  the  paper  subsequently  signed  did  not  alTeot 
the  case.  S.  W* 
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cause  the  communications  were  made  to  him 
for  the  express  purpose  of  being  revealed 
on  a  contmgencyp  which  has  liappened. 
None  of  the  declarations  of  Briggs,  however, 
as  to  the  intentions  with  which  he  gave  his 
estate  to  the  defendant  Clarke,  are  compe- 
tent to  affect  Clarke,  unless  the  same  were 
brought  home  to  Clarke  before  the  death  of 
Briggs.  In  Stickland  v.  Aldridge,  9  Ves.  Jr. 
518,  Lord  Eldon  quotes  as  authority  Adling- 
ion  V.  Cann,  8  Atk.  141,  in  which  he  says : 
'Lord  Hardwicke  was  clearly  of  the  opinion 
that,  there  beins  nothing  in  the  will  attach- 
ing a  trust,  if  the  testator  afterwards,  by  an 
unattested  paper  expressing  his  own  inten- 
tion, not  communicated,  said  the  purpose 
was  to  devote  the  estate  to  a  charitable  pur- 
pose, the  devisee  might  object  that  he  had 
t£^en  under  a  will  well  executed.  But  that 
is  perfectly  different  from  the  case  of  a  de- 
visor expressing  in  the  paper  a  trust  which, 
hj  contract  wim  the  devisee,  led  to  that  de- 
vise. '  The  fact  that  there  was  some  promise 
on  the  part  of  the  devisee  was  important,  and 
he  was  compelled  to  answer  the  bill,  so  as 
to  admit  or  deny  the  promise,  or,  as  I  under- 
stand the  case,  the  communication  to  him  of 
the  testator *B  intention  from  which  a  promise 
would  be  inferred.  This  case  was  in^refer- 
ence  to  a  devise  to  charitable  uses,  which  were 
void  in  the  same  manner  as  devises,  etc.,  are 
void  under  section  1866  supra.  *The  case 
would  be  different,  however,  if  the  devisee 
had  induced  the  testator  to  give  him  the  es- 
tate absolutely,  under  an  assurance  that  the 
unattested  paper  was  a  sufficient  declaration 
of  the  trust  for  a  charity,  or  under  a  promise, 
either  express  or  implied  by  silence,  that  if 
the  estate  were  devised  to  him  he  would  per- 
form the  trust.  .  .  .  But  if  the  will  is 
first  made  in  favor  of  A.  and  B.,  and  the 
secret  trust  is  then  communicated  only  to  A., 
the  gift  will  be  fixed  with  a  trust  with  regard 
to  A.,  but  not  with  resrard  to  B. *  See  1 
Jarman  on  Wills,  (ed.  of  Lynn  &  Co.,  1880,) 
pp.  438,  489,  and  cases  cited.  The  trust 
wnich  renders  the  devise  void  is  founded  on 
a  promise  either  express,  or  implied  from 
silence.  Is  there  any  autliority,  on  which  I 
am  at  liberty  to  rely,  which  applies  a  differ- 
ent rule  to  cases  like  the  one  before  the  court? 
In  Taylor  v.  McBa,  8  Rich.  Eq.  106,  the 
court  of  appeals  in  equity,  ChanceUor  Ward- 
law  delivering  the  opinion  of  the  court,  uses 
the  following  language:  'It  is  said,  how- 
ever, that  the  gift  to  the  plaintiff,  being  on 
the  contingency  expressed  in  the  will,  [that 
the  previous  devise  to  the  illegitimate  chil- 
dren should  be  declared  void  by  any  court  in 
this  state  authorized  so  to  decide,]  affords 
indubitable  evidence  of  the  purpose  of  the 
testator  to  evade  the  Act  of  1795.  It  may  be 
conceded  that  such  was  the  purpose  of  the 
testator,  if  to  keep  the  provisions  of  the  will 
out  of  the  operations  of  the  act  can  be  called 
an  evasion ;  but  surely  it  is  not  the  province 
of  the  court  to  usurp  legislative  power,  and 
exteud  the  act  to  cases  not  within  its  enact- 
ments. The  act  does  not  declare  void  gifts 
to  a  stranger  by  an  adulterer,  or  the  father 
of  bastard  children,  and  it  may  be  well 
doubted  whether  such  abridgment  of  the^'i/« 
dUponendi  would  ever  have  met  with  favor 
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of  the  legislature. '  It  is  for  the  legislatnre^ 
and  not  for  us,  to  correct  any  supposed  mis- 
chief in  the  present  law.  on  this  and  all  sub- 
jects. 'It  is  here  held  that  a  mere  purpose 
on  the  part  of  the  testator,  admitted  to  exists 
cannot  render  the  devise  void.*  Even  the 
dissenting  ClianeeUar  Dargan  says :  'If  there 
were  a  direct  and  secret  understanding  be- 
tween the  testator  and  himself  that  he  should 
hold  for  the  benefit  of  the  illegitimates,  oa 
proof  of  that,  the  gift  to  him  would  be  va- 
cated on  application  of  the  wife ;  but,  as  re- 
gards Taylor,  no  such  fraudulent  intent  or 
violation  of  the  act  appears  on  the  face  of  the 
will.  The  moral  obligation,  he  might  or 
might  not  fulfill,  as  his  own  sense  of  duty 
or  honor  might  dictate.  * 

*'In  this  case,  as  in  those  with  respect  to 
charities,  it  seems  to  be  regarded  as  settled 
law  that  the  unlawful  trust  must  be  expressed 
in  the  will  or  other  writing,  or  then  by  parole 
by  bringing  home,  before  the  death  of  testa- 
tor, the  unlawful  intention  to  the  donee,  and 
his  acceptance  or  acquiescence  hj  silence 
when  communication  is  made  to  him.     The 
case  of  Belcher  v.  MeKdvey,  11  Rich.  Eq.  9» 
is  one  which  arises  under  Uie  Act  of  1841  in 
reference  to  the  emancipation  of  slaves.     It 
is  true,  it  is  said  in  the  syllabus:    'Where 
a  gift  of  slaves  is  made  by  the  donor  in  con- 
travention of  the  Act  of  1841  against  eman* 
cipation,  the  gift  is  void,  whether  the  pur- 
pose of  the  donor  is  communicated  to  the 
donee  or  not. '    In  the  circuit  decree,  Ohan^ 
eellor  Wardlaw  states  the  above  proposition, 
but  says  that  the  conclusion,  however,  doea 
not  rest  on  any  such  doubtful  propositions, 
and  on  an  acceptance  of  the  trust  by  holding^ 
the  defendants  liable  for  the  acts  of  George, 
the  slave,  who  acted  as  his  agent  in  the 
transaction.    The  court  of  appeals  in  equity, 
by   Chancellor  Dunkin,  shares  in  Uie  appre- 
hension of  the  circuit  chancellor,  as  to  the 
ease  with  which  the  act  can  be  evaded,  if 
necessary  to  bring  home  to  the  donee  a  knowl- 
edge of  the  unlawful  purpose,  but  proceeds 
to  place  its  judgment  on  its  true  grounds, — 
a  knowledge  of  the  unlawful  purpose  brought 
home  to  the  donee.     I  do  not  see  so  clearly 
how  the  case  of  a  voluntary  donee,  who  takes, 
in  derogation  of  the  legal  rights  of  creditors, 
can  be  considered  as  analogous  to  this.     The 
heirs  and  distributees  have  no  rights  to  a  de- 
cedent's estate,  which  he  may  not  defeat  at 
his  will  and  pleasure.    Creditors,  on  the  con- 
trary, have  a  right  to  proceed  against  the 
property  of  their  dpbtor.    When  the  sale  is  for 
valuable  consideration,  the  purchase  money 
is  supposed  to  stand  in  the  place  of  that 
which  is  sold.     If  there  is  an  intent  to  de- 
fraud the  creditor,  and  this  is  communicated 
to  the  purchaser,  his  deed  is  void.     If  not 
communicated,  his  deed  is  good.     In  volun- 
tary deeds,  no  fraudulent  intent  is  necessary, 
in  order  to  avoid  the  deed  as  to  creditors.     8' 
Am.  &  Eng.  Encyclop.  Law.  p.  752,  note  7. 

"I,  therefore,  regard  the  law  as  settled,  in 
these  cases,  that,  in  order  to  render  the  de- 
vises and  legacies  of  this  kind  void,  the  un- 
lawful intent  must  appear  in  the  will  or  other 
writing,  in  due  form^  or  then  by  parol  dec- 
laration communicateid  to  the  donee,  at  least 
in  the  lifetime  of  the  testator  or  donor.    M^ 
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coDcluflfon  from  the  testimony  is  that  it  was 
the  purpose  of  Briegs  tiiat  Louisa  C.  Massey 
ami  her  three  illegitimate  children  shoula 
have  the  use  and  benefit  of  the  gift. to  the  de- 
fendant James  L.  Clarke.  It  has  not  been 
proved  to  my  satisfaction  that  Clarke  had  any 
notice  of  this  purpose  during  the  lifetime  of 
Briggs,  or  made  any  promise  to  carry  out 
such  trust.  Clarke  denies  the  statement  of 
Huckabee  as  to  any  conversations  with  him ; 
but,  if  all  Huckabee  says  is  true,  he  does  not 
anywhere  say  that  Briggs  told  him  (even  if 
that  were  evidence)  that  Clarke  had  notice, 
or  that  Clarke  admitted  to  him  that  notice  of 
the  tfust  was  communicated  to  him  by  any 
one  in  the  lifetime  of  Briggs.  What  he  may 
intend  to  do  hereafter  is  nothing  to  the  pur- 
pose, and  he  was  not  required  to  say  when 
on  the  stand.  Clarke's  credibility  as  a  wit- 
ness was  not  inpeached,  and,  even  in  a  case 
where  he  has  much  to  gain,  I  do  not  feel  at 
liberty  to  reject  his  testimony.  Why  put 
testamentary  dispositions  in  writing,   and 


have  that  writing  carefully  and  solemnly  at- 
tested in  the  presence  of  witnesses,  if,  with- 
out any  agreement  or  notice  or  procurement 
on  the  part  of  a  donee,  the  gift  may  be  swept 
away  by  parol  declarations  to  third  parties, 
uncommunicated  to  the  donee?    If  writin^^ 
is  necessary  to  guard  the  provisions  of  a  law- 
ful trust  from  the  uncertainties  of  parol  tes* 
timony,  whv  should  parol  testimony  be  al- 
lowed to  defeat  a  lawful  trust  or  lawful  gift, 
when  the  innocent  donee  has  never  had  any^ 
notice  of  the  alleged  unlawful  trusts,  and 
has  no  means  to  protect  himself,  which  no- 
tice would  have  afforded? 

"I  have  reached  my  conclusion  after  much 
consideration,  and  I  may  say  regret;  but  I 
must  interpret  the  law,  and  not  undertake  to- 
modify  it  so  as  to  accord  with  any  sentiment 
of  my  own  as  to  what  the  defendant  Clarke 
ou^ht  or  ou|2:ht  not  to  do  with  the  property. 
It  IS  therefore  ordered  and  adjudgea  Uiat  the- 
complaint  be  dismissed. "_ 
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The  escape  of  a  eolt  firom  fmstore 
throui^h  the  negligence  of  an  a^oin- 
Intf  owner  as  to  a  division  fence,  renders  him 
liable  for  an  in  jury  to  the  colt  while  roaming, 
even  if  the  hegliffenoe  of  a  stranger  iu  starting 
np  or  driving  the  oolt  was  a  contributing  cause 
of  the  injury. 

(Eebraary  10, 1898.) 


EXCEPTIONS  by  defendant  to  rulings  of 
the  Franklin  County  Court  made  during 
the  trial  of  an  action  brought  to  recover  the 
value  of  a  colt  alleged  to  have  been  killed 
through  defendant's  negligence.  Overruled, 
Plainliff  and  defendant  owned  and  occupied 
adjoining  lots,  which  were  used  as  pastures. 
Defendant  permitted  a  portion  of  the  division 
fence,  which  it  was  his  duty  to  maintain,  to- 
become  out  of  repair  so  that  a  colt  in  plaintiff's 
pasture  escaped  over  or  through  it.  The 
colt  passed  onto  the  land  of  a  third  person, 
and  finally,  in  attempting  to  return,  it  raa 
against  a  barbed- wire  fence  and  was  killed. 
The  referee  found  that  at  the  time  of  ihe  acci- 


'SiarK,— Extent  of  UdJMity  for  permitting  ano(her'*8 
Hoestock  to  escape  from  pdelvire  by  faUure  to 
keep  proper  division  fence. 

It  will  be  observed  that  the  scope  of  this  note 
does  not  include  matters  as  to  what  constitutes  a 
proper  fence  or  as  to  wboee  duty  it  is  to  maintain 
fences,  but  merely  the  question  of  the  extent  of 
liability  or  remoteness  of  damages  for  failure  of 
an  existing  duty  to  keep  a  proper  fence.  Although 
the  cases  upon  the  exact  question  involved  are  few 
the  most  of  them  substantfaliy  support  the  main 
case. 

The  decision  of  the  main  ease  is  supported  by 
Pitzner  v.  Shlnnick,  41  Wis.  07ft,  where  both  plain- 
tiit  and  defendant  were  under  obligations  to  main- 
tain the  fence.  The  plaintilTs  cattle,  having 
strayed  into  the  defendant's  fields,  passed  thence  to 
a  railroad  track  through  an  open  gate  which  was 
left  open  by  the  defendant  and  were  killed.  The 
defendant  was  not  allowed  to  set  up  contributory 
negligence  on  the  part  of  the  plaintiif  in  respect  to 
the  division  fence. 

Where  the  defendant  bad  failed  to  maintain  a 
lawful  fence  and  his  neighbor's  hogs  had  got  into 
his  fields  and  he  had  shot  them  the  owner  of  the 
hogs  was  held  entitled  to  maintain  an  action  for 
the  trespoas,  although  he  had  taken  and  used  the 
flesh  of  the  hogs,  and  therefore  could  not  recover 
Its  value.    Champion  v.  Vincent,  20  Tex.  811. 

A  landowner  is  not  liable  for  the  death  of  a  colt 

SOL.  R.  A. 


which  strayed  upon  his  land  through  an  insufSoIent 
division  fence  which  he  was  bound  to  maintain  and 
got  into  such  a  position  in  a  natural  hollow  In  the 
ground  that  it  was  unable  to  rise,  and  struggled  ta 
do  so  until  it  died.   Fales  v.  Cole,  153  Mass.  323. 

The  basis  of  the  decision  was  that  the  unevennesa 
of  the  ground  'was  the  proximate  cause  of  death. 

A  failure  to  keep  a  lawful  fence  around  a  grow- 
ing crop  which  in  its  nature  cannot  l>e  regarded  as 
dangerous  to  stock  is  not  such  negligence  as  will 
render  the  owner  of  the  ground  liable  for  injury 
resulting  to  animals  running  at  large,  that  entered 
and  were  injured  by  eating  the  crop.  Fennell  v. 
Seguin  Street  R.  Co.  70  Tex.  670. 

A  strong  case  is  Rooth  v.  Wilson,  1  Bam.  &  Aid. 
58.  In  that  case  one  with  whom  a  horse  had  been  * 
left  for  gratuitous  care  turned  the  horse  after 
night  into  a  field  surrounded  by  a  fence  which  his 
neighbor  was  bound  to  repair.  The  fence  was  at 
this  time  in  bad  condition,  and  owing  thereto  the 
horse  fell  into  the  adjoining  field  and  was  killed. 
An  action  was  allowed  to  be  maintained  by  the 
bailee  for  the  value  of  the  horse. 

This  case  was  relied  on  in  argument  in  Powell  v. 
Salisbury,  2  Tounge  &  J.  8$a,  where  the  plaintiff^s 
horse  strayed  through  a  fence  in  ill  condition  into 
the  defendant's  close,  and  was  killed  by  the  falling 
of  a  haystack.  The  plaintiff  declared  in  case  for 
not  repairing  the  fences,  and  it  was  held  that  the 
damage  was  not  too  remote.  A.  P.  W. 
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dent  one  Tracer  was,  without  any  authority 
from  either  plaintiff  or  defendant,  attempting 
to  driye  the  colt  back  into  plaintiff's  pasinre, 
and  submitted  an  alternative  finding,  to  wit : 
For  defendant  if  the  unauthorized  act  of  Tracy 
was  the  legal  cause  of  the  injury;  for  the 
plaintiff,  if  the  defective  fence  of  defendant 
was  the  cause  of  Uie  injury. 

The  evidence  as  to  Tracy's  action  was  given 
hy  himself,  and  he  staled  that  he  saw  the  colt 
in  the  pasture  of  the  third  person,  01avingwith 
the  colts  of  one  Kendall,  who  owned  an  adja- 
cent pasture,  and  that  a  fence  separated  thie 
two  pastures.  One  of  the  Kendall  colts  kicked 
the  top  rail  of  a  fence  and  started  plaintiff's 
colt.  Upon  cross-examination  he  was  asked 
if  he  did  not,  soon  after  the  accident,  say  to 
several  persons  that  he  was  at  the  time  driving 
the  colt  back.  He  answered,  "No."  Those 
persons  were  then  introduced  as  witnesses  and 
testified  that  he  had  so  stated  to  them. 

Farther  facts  appear  in  the  opinion. 

Mesirs,  Emmet  McFeeters  and  W*  D. 
Wilson,  for  defendant: 

The  referees,  not  havincr  found  that  the  de- 
fendant's fence  was  insufficient  and  out  of  re- 
pair at  the  time  when  said  colt  escaped,  the 
plaintiff  cannot  recover.  This  was  one  oi  the 
essential  facts  to  be  found  to  entitle  the  plain* 
tiff  to  recover. 

&ixton  V.  Baeon,  81  Yt.  541;  Tapper  v.  Clark, 
43  Vt.  200. 

The  findings  in  re^rd  to  the  injury  and 
death  of  said  colt  do  not  show  that  it  happened 
in  consequence  of  the  omission  or  neglect 
of  the  defendant  to  build  and  keep  his  portion 
of  the  division  fence  in  proper  and  legal  re- 
pair, but  that  it  happened  through  the  inter- 
vention of  a  new  and  independent  cause,  or 
force,  namely,  by  the  act  of  said  Tracy  in  driv- 
ing or  attempting  to  drive  said  colts  back  into 
the  pasture  of  the  plaintiff.  The  courts  lay  it 
down  as  the  rule  that  the  damage  to  be  recov- 
ered must  be  the  legal  and  natural  consequence 
arising  from  the  neglect  of  the  defendant  and 
not  from  the  wrongful  act  of  a  third  party, 
which  act  was  the  immediate  cause  of  the  injury. 

16  Am.  &  Eng.  Encyclqp.  Law,  444-446; <?wjr 
v.  Newark  &  N.  Y,  R.  Co.  86  N.  J.  L.  32,  10 
Am.  Rep.  205;  Crain  v.  Petrie,  6  Hill.  622, 41 
Am.  Dec.  766;  Steteiu  v.  Dudley,  66  Vt.  166; 
Fales  V.  Cole,  153  Mass.  824. 

The  evidence  reported  as  to  the  interference 
of  Tracy  «nd  bis  acts  and  conduct,  was  admis- 
sible and  had  a  tendency  to  support  the  findings. 

State  V.  Howard,  32  Vt.  8b0. 

It  was  the  solo  province  of  the  referees  to  find 
whether  the  defendant's  fence  was  the  cause  of 
the  injury  complained  of,  and  not  having  found 
such  fact,  the  plaintiff  cannot  recover. 

Saxt^m  V.  Bacon,  svpra;  Holden  v.  Rutland 
A  B.  R,  Co,  80  Vt.  804:  Gilman  v.  Noyea,  57 
N.  H.  630;  Milwaukee  &  St.  P.  R.  Co.  v.  Kel- 
loyg,  94  U.  8.  469,  24  L.  ed.  257;  Stet^ene  v. 
Dudley,  56  Vt.  166;  Puller  v.  Adams,  44  Vt. 
643;  Weeke  v.  Preseott,  58  Vt.  57;  Kemp  v. 
Phillips,  65  Vt.  69;  Darby  ▼.  First  Nat.  Bank 
of  St.  Albans,  67  Yi.  SIO. 

Messrs.  Hog^aA  ft  Royee»  for  plaintiff: 

The  damage  sought  to  be  recovered  in  this 
case  is  not  too  remote,  and  the  judgment  should 
be  affirmed. 

40  L.R.  A. 


Saxton  ▼.  Baemi,  81  Vt  640;  Eddy  v.  Kin- 
ney, 60  Vt.  664;  Bedgw.  Damages,  pp.  85,  86. 
05, 96,  and  note  and  cases  cited. 

Though  it  should  be  said  that  defendant's 
negligence  was  not  the  sole  cause  of  the  injury, 
or  the  nearest  in  point  of  time,  yet,  if  it  con- 
curred with  the  act  of  Tracy  to  produce  the 
injury,  so  that  otherwise  it  would  not  have 
happened,  then  defendant's  negligence  was  a 
proximate  cause,  and  defendant  is  liable. 

Shearm.  &  Redf.  Neg.  ^  10,  note  B,  and 
cases  cited,  §§  595.  596;  Webtter  ▼.  Hudson 
River  B.  Co.  88  N.  Y.  260. 

Assuming  that  there  was  evidence  in  the 
case  from  which  the  referees  were  justified  in 
finding  that  Tracy  attempted  to  drive  the  colts 
back  into  the  plaintiff's  pasture  (which  is  de- 
nied) the  defendant  cannot  be  relieved  from 
liability,  by  reason  of  Tracy's  unsolicited  and 
unauthorized  act,  he  being  a  mere  stranger 
and  volunteer. 

Shearm.  &  Redf.  Neg.  gg  27,  46,  and  cases 
cited;  Wd>ster  ▼.  Hudson  Riwr  R,  Co.  supra, 

Bosst  Ch.  t/.,  delivered  the  opinion  of  the 
court: 

1.  The  defendant  contends  that  the  referees 
have  not  found  that  the  coit  injured  escaped 
over  the  defective  portion  of  the  division  fence 
which  it  was  the  duty  of  the  defendant  to 
maintain  and  keep  in  repair.  This  contention 
is  not  sustained  by  the  report  They  first  find 
that,  at  the  time  of  the  injury  complained  of, 
the  defendant's  portion  of  the  fence  was  insuf- 
ficient at  certain  points  described;  then,  that 
on  September  20,  1888,  the  plaintiff's  colts 
escaped  from  his  pasture,  over  or  through  the 
gap  or  break  in  the  defendant's  portion  of  the 
fence;  and,  again,  "if  .  .  .  the  unlawful 
and  defective  fence  over  or  through  which  we 
find  the  plaintiff's  colt  passed  on  the  20th  day 
of  September,  1888,  or  a  short  time  prior 
thereto."  etc  The  referees  nowhere  modify 
or  change  these  findings  that  the  colt  escaped 
over  the  defective  portion  of  the  defendant's 
fence,  wherever  it  did  escape  from  the  plain- 
tiff's pasture,  on  that  occasion.  Subsequently, 
in  their  report,  the  referees  find  that  no  evi- 
dence showed  how  long  before  September  20, 
1888,  the  colt  escaped  from  the  plaintiff's 
pasture,  and  that  they  cannot  find  the  exact 
time  prior  when  it  did^escape;  hence  the  plain- 
tilTs  colt,  which  was  killed  on  September  20, 
1888,  was  away  from  the  plaintiff's  pasture  on 
that  occasion,  through  the  negligence  of  the 
defendant,  or  his  failure  to  discbarge  his  duty 
to  the  plaintiff  in  maintaining  his  portion  of 
the  division  fence  in  the  manner  required  by 
law;  and  as  said  by  Smith.  /.,  in  Lee-^.  Riley, 
18  C,  B.  N.  8.  722,  cited  with  approval  by 
this  court  in  Tupper  v.  Clark,  48  Vt  200, 
adapted  to  the  facts  of  this  case,  it  was  through 
the  defendant's  negligence  that  the  colt  and 
barbed  wire  causing  its  death  came  together. 
The  judgment  of  the  county  court  was  there- 
fore correct,  unless  the  facts  found  by  the 
referees  show  that  some  other  independent 
cause,  disconnected  with  the  negligence  of 
the  defendant,  occasioned  the  d€^th  of  the 
colt. 

2.  The  defendant  contends  that  the  facts 
found  in  regard  to  the  acts  of  Hiram  Tracy 
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«how  such  an  independent,  disconnected  cause. 
There  are  seyeral  sufficient  answers  to  this 
contention.  There  was  no  lejcitintate  evidence 
before  the  referees  to  show  that  Tracy  started 
up  or  drove  the  colts.  Tracf  was  not  a  party, 
and  his  declarations  to  the  effect  that  he  started 
up  or  undertook  to  drive  the  colts  on  the 
<X!caflion,  if  established,  were  not  evidence 
which  tbe  referees  could  lawfully  use  to  estab- 
Hah  the  fact  He  denied  that  he  started  up  or 
•drove  the  colts.  All  his  declarations  shown 
were  in  regard  to  what  he  was  intending  or 
what  he  had  done.  They  were  not  of  tbe  re$ 
jfoUs,  as  they  did  not  accompany  and  explain 
or  charnctenze  his  act  of  starting  up  or  driving 
the  colts.  There  was  no  other  evidence  tenf 
ing  to  establish  the  fact  that  he  started  up  or 
drove  the  colts  on  the  occasion  of  the  injury. 
If  he  did,  it  is  not  found  that  his  act  wasn^f- 
ligently  done.  The  colts  had  escaped  throu^ 
the  negli^nce  of  the  defendant.  The  plaintiff 
had  the  nght  to  pursue  and  return  them,  in  a 


proper  manner,  or  to  employ  Tracy  to  do  so. 
Me  miffht  not  be  able  to  catch  them  and  lead 
them  back.  He  might  be  obliged  to  drive 
them  in  a  prudent  manner.  If  Tracy  had  been 
employed  by  the  plaintiff,  as  he  was  not,  to 
defeat  the  ri^ht  of  recovery,  it  must  have  been 
found,  as  it  is  not,  that  Tracy  started  or  drove 
the  colts  neglijsrently.  Tbe  escape  being 
through  the  negligence  of  defendant,  that  neg- 
ligence accompanied  the  colts  while  roaming, 
by  reason  of  it,  awav  from  the  plaintiff's  pas- 
ture. Inasmuch  as  Tracy  was  not  the  servant 
of  the  plaintiff,  if  he  voluntarily  negligently 
started  up  or  drove  the  colt  at  the  time  it  was 
injured.  Tracy's  negligence  would  be  concur- 
rent with  that  of  the  defendant  in  causins  the 
death  of  the  colt.  In  such  a  case  both  or  ather 
of  the  wrongdoers  are  liable  for  tbe  injury 
and  damage  caused  by  their  concurrent  negli- 
gence ;  hence,  this  contention  of  the  defendant 
18  not  maintainable. 
Judgment  ajflrmed. 
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XtXpreflslnff  in  If  exieaA  silver  dollars 

the  smn  due  on  a  promissory  note  does  not 
« affect  the  negotiability  of  the  note. 

(Hay  29,1898.) 


CASE  CERTIFIED  by  the  Court  of  Civfl 
Appeals  for  tbe  opin^n  of  the  Supreme 
Court  upon  tbe  question  wbetber  or  not  the 
fact  that  the  sum  to  be  paid  in  tbe  promissory 
note  was  expressed  in  Mexican  dollars  de- 
stroyed the  negotiability  of  the  note. 

Tbe  facts  sufQciently  appear  in  tbe  opinion. 

Mewr%.  Jav"  Minter  and  Geori^e  C.  Alt- 
flfeltf  for  plaintiff: 

After  plaintiff  had  offered  the  note  in  evi- 
dence and  proved  the  value  of  tbe  commodity 
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money. 

A  very  snrprising  scarcity  of  adjudications 
«ziflt8  on  tbe  question  whether  a  note  is  negotiable 
it  payable  in  foreign  money. 

A  note  which  had  at  the  foot  the  words  ''for- 
eifm  bills'*  was  held  by  an  early  case  in  Massa- 
•chusetrs  to  be  not  negotiable.  Jones  v.  Fales,  4 
MaflB.S4S. 

Although  In  another  case  such  note  was  held  to 
be  payable  in  money  for  the  purpose  of  fixing 
the  liability  of  the  maker  to  the  payee  to  make 
.good  the  loss  in  a  payment  wtiich  he  had  made 
partly  in  counterfeit  money.  Young  v.  Adams,  6 
MaaB.ia& 

A  note  made  in  Michigan  payable  in  **  Canada 
currency  **  is  held  by  the  supreme  court  of  Michi- 
gan to  be  negotiable,  and  the  words  '*  Canada  cur- 
rency **  are  held  to  mean  lawlui  money  of  Canada. 
Black  V.  Ward,  27  Mich.  198, 16  Am.  Rep.  168. 

But  in  oooflict  with  this  it  was  held  in  New  York 
that  a  note  made  in  that  state  payable  in  **  Canada 
money  **  is  not  negotiable,  and  the  court  declared 
that  this  was  so  even  if  It  imported  an  obligation 
to  pay  in  gold  and  silver  current  In  Canada  unless 
jyknakAak  coios  werc  a  universally  customary  medi- 
um of  payment  m  New  York.  Thompson  v.  Sloan, 
S  Wend.  71, 86  Am.  Dec.  646. 

Tlie  suggestion  by  the  court  in  the  main  case 
that  these  cases  may  be  reconciled  on  the  supposi- 
tion that  the  denomination  of  Canadian  money 
had  become  the  same  as  that  of  United  States  at 
tbe  time  of  the  Mlohiffan  decision,  but  was  not  so 
at  the  time  of  the  New  York  decision,  can  hardly 
«uiBce,  as  the  report  in  Wt*ndeU  says  a  Canadian 
atatote  was  introduced  on  the  trial  which  fixed  the 


the  dollar  of  the  United  States  as  well  as  Spanish- 
milled  and  Mexican  dollars,  while  the  court  says  in 
the  opinion  that  the  Canadian  statute  proving 
what  coins  were  current  there  did  not  improve  the 
case  *Vithout  following  it  with  a  statute  maklnic 
that  money  as  such  current  here,  or  at  least  show- 
ing  that  it  was  m  fact  so  notoriously  current 
amonff  us  that  we  should  be  entitled  to  take  judicial 
notice  of  the  fact.** 

It  should  be  noticed  also  that  the  note  in  the 
New  York  case  was  not  payable  in  Canada  '*cur- 
rency,**  as  stated  in  the  main  case,  but  in  Canada 
**money.*' 

Some  distinction  mifrht  be  attempted  between 
the  case  of  notes  payable  in  Mexican  dollars  and 
tboee  payable  in  other  f  oreiflm  money  by  reason  of 
the  difference  in  tbe  provisions  concerning  them 
in  the  Bevised  Statutes  of  the  United  States.  But 
although  these  statutes  expressly  declare  that  the 
Mexican  or  Spanish  quarter  dollars  and  the  eighth 
and  sixteenth  dollar  pieces  shall  be  receivable  at 
the  United  States  treasury  poetoiSces,  etc.,  at  cer* 
tain  values  while  in  respect  to  other  foreign  money 
except  the  English  it  provides  merely  for  an  an- 
nual valuation  by  the  director  of  the  mint  accord- 
ing to  worth  in  pure  metal  and  an  announcement 
thereof  by  the  secretary  of  the  treasury  there 
would  seem  to  be  in  this  nothing  materially  to  af- 
fect the  question  of  negotiability  of  notes  payable 
In  such  foreign  money. 

While  it  must  be  conceded  that  the  authoritiea 
are  very  meager  as  well  as  confilcting,  the  decision 
in  the  main  case  has  the  support  of  text-writers  of 
great  weight  as  well  as  of  good  reason.    B.  A.  R. 
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In  which  it  was  payable  at  its  maturity,  be  had 
established  bis  pnma  facie  right  to  recover, 
and  in  the  absence  of  proof  rebutting  plain- 
tiff's evidence  or  supporting  defendant's  sworn 
plea,  was  entitled  to  a  peremptory  instruction 
to  tbe  Jury  to  return  a  verdict  in  favor  of 
plaintiff. 

Rev.  Stat.  arts.  4488,  1265;  Netoton  v.  Neuh 
ton,  77  Tex.  611. 

Mr,  W.  W*  Herron  for  defendant. 

Gainesy  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  question  certified  to  us  for  de- 
termination by  the  court  of  civil  appeals  for 
the  third  supreme  judicial  district.  The 
certificate  is  as  follows:  ^'The  plaintiff, 
Ho^ue,  brought  suit  against  defendant, 
Williamson,  upon  a  written  obligation, 
which  reads  as  follows:  'Sal til lo,  January 
25,  1888.  On  or  before  May  1,  1888,  I  prom- 
ise to  pay  C.  C.  Hogue,  or  order,  one  thous- 
and Mox.  Silv.  Dollars.  Geo.  S.  William- 
eon.  $1, 000  Mex. '  The  petition  alleges  that 
on  May  1,  1888,  Mexican  dollars  were  each 
worth  85  cents  in  American  coin,  and  plain- 
tiff asks  j  udgment  for  $850.  He  states  in  his 
petition  that  the  note  is  payable  in  Mexican 
silver  dollars.  The  defendant  filed  a  general 
denial,  and  also  averred  in  his  answer  under 
oath  that  the  note  sued  on  was  given  for 
money  which  the  plaintiff  had  won  from  de- 
fendant in  a  game  with  cards,  and  was  there- 
fore illegal  and  void.  Upon  the  trial  in  the 
court  below  the  plaintiff  put  in  evidence  the 
written  obligation  sued  on,  and  proved  that 
on  May  1,  1888,  Mexican  silver  dollars  were 
worth  80  cents  each.  The  plaintiff  then  rest- 
ed, and  the  defendant  introduced  no  testi- 
mony. The  court  instructed  the  Jury  to  re- 
turn a  verdict  for  defendant,  which  was  done, 
and  judgment  entered  accordingly.  If  the 
instrument  sued  on  was  a  promissory  note, 
this  is  error.  Newton  v.  Newton,  77  Tex.  511. 
With  this  explanation,  the  court  of  civil  ap- 
peals for  the  third  supreme  judicial  district 
certifies  and  submits  to  the  supreme  court  for 
decision  as  part  of  the  law  of  this  case,  as  a 
new  or  novel  question,  the  following  prop- 
osition :  *Was  the  burden  of  proof  on  the 
plaintiff,  after  the  introduction  of  the  in- 
strument sued  on.  to  show  nonperformance  of 
its  obi  i  gations  b v  defendant  ?  in  other  word  s, 
is  the  written  ooligation  sued  on  a  promis- 
sory note,  obligating  its  maker  to  pay  a  cer- 
tain sum  of  money?  Or  is  it  an  ordinary 
contract  for  the  delivery  of  a  certain  com- 
modity? And  must  the  plaintiff,  by  af- 
firmative testimony,  show  a  breach  of  the 
contract?'  " 

We  are  of  the  opinion  that  the  instrument 
in  question  is  a  promissory  note.  It  is  such 
in  form  and  in  substance,  unless  the  fact  that 
the  sum  payable  is  expressed  in  Mexican 
silver  dollars  should  viake  a  difference. 
Speaking  of  the  sum  for  which  a  bill  of  ex- 
change must  be  drawn,  Mr.  Chitty  says :  **  It 
may  be  the  money  of  any  country. "    Chitty,  1 
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Bills  &  Notes,  160.  <7t^djg«  Story  says :  *But, 
provided  the  note  be  for  the  payment  of  money 
only,  it  is  wholly  immaterial  in  the  currency 
or  money  of  what  country  it  may  be  payable. 
It  may  be  payable  in  the  money  or  currency 
of  England  or  France  or  Spain  or  Holland  or 
Italy  or  of  any  other  country.     It  may  be^ 

f»ayable  in  coins,  such  as  in  pounds  sterling, 
ivres,  tumoises,  francs,  florins,  etc.,  for  la 
all  these  and  the  like  cases  the  sum  of  money 
to  be  paid  is  fixed  by  the  par  of  exchange, 
or  the  known  denomination  of  the  currency 
with  reference  to  the  par."    Story,   Prom. 
Kotes,  §  17.    The  same  rule  is  distinctly  laid 
down  in  1  Dan.  Neg.  Inst.  §  68,  and  in  Tiede- 
man.  Commercial  Paper,  ^  296.    In  view  of 
the  opinion  of  these  eminent  text- writers,  it 
is  remarkable  that  we  have  foimd  but  two 
cases  in  which  the  question  is  discussed  or 
decided.     In  Black  v.  Wa/rd,  27  Mich.   191, 
15  Am.  Rep.  162,  it  is  held  that  a  note  mad» 
in  Michigan,  payable  in  Canada  in  **  Canada 
currency, "  is  payable  in  money,  and  is  there- 
fore negotiable.     But  in  Thompson  t.  Sloan, 
28  Wend.  71,  85  Am.  Dec.  646,  a  note  made 
in  New  York,  and  payable  there  in  **  Canada 
currency,"   was  hold  not  negotiable.     The 
court,  however,   says:    "This  view  of  the 
case  is  not  incompatible  with  a  bill  or  note 
payable  in  money  of  a  foreign  denomination 
or  any  other  denomination,  being  negotiable, 
for  it  can  be  paid  in  our  own  coin  of  equiv- 
alent  value,  to  which  it  is  always  reduced 
by  a  recovery.    A  note  payable  in  pounds, 
shillings,   and  pence,  made  in  any  country, 
is  but  another  mode  of  expressing  the  amount 
in  dollars  and  cents,   and  is  so  understood 
judicially.    The  course,  therefore,  in  an  ac- 
tion on  such  instrument  is  to  aver  and  prove 
the  value  of  the  sum  expressed  in  our  own 
tenderable  coin."    This  decision  was    made 
in  1840,  and  it  is  to  be  inferred  that  at  that 
time  the  dollar  was  not  a  denomination  of 
the  lawful  money  of  Canada.    We  also  infer 
that  when  the  Michigan  case  arose  this  had 
been  changed,  and  the  denomination  of  Can- 
ada money  corresponded  with   that  of  the 
United  States.     Upon  this  theory  it  would 
seem  that  the  cases  may  be  reconciled.     The 
language  quoted  from  the  opinion  in  Thomp- 
son  V.  Sloan,  supra,  indicates  clearly  that,  if 
the  money  named  in  the  note  had  been  a  de- 
nomination of   Canada  money,   the  ruling^ 
would  have  been  different,  unless,  perchance, 
the  word  **  currency"  would  have  affected  the 
question.    The  note  we  have  under  considera- 
tion is  for  Mexican  silver  dollars, — coins  rec- 
ognized by  the  laws  of  the  United  States  aa 
money  of  the  republic  of  Mexico.     U.  8. 
Rev.  Stat.  §  3567. 

We  conclude  that  the  note  sued  upon  ii^ 
this  case  was  a  negotiable  promissory  note, 
and  that  when  the  plaintiff  offered  it  in  evi* 
dence,  and  proved  the  value  of  the  Mexican 
dollar  at  the  time  of  its  maturity,  he  had 
made  a  prima  facie  case ;  and  our  opinion 
will  be  certified  accordingly. 
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1.  The  ezpolflioB  of  a  p«— fmger  fl»r 
BOB-payment  of  fture  at  any  place  other 
than  a  usnal  stoppliis  plaee  or  near  a 
dwelUnflr-hoiiset  is  forbidden  by  Rev* 
Statk,  fi  1818,  providing  that  if  any  paaseDser  shall 
rafnae  to  pay  hto  fare,  the  conductor  may  put 
him  and  hla  haggage  off  the  cars,  on  stopping  the 
cars  and  iising  no  unnecessary  force,  at  any  usual 
stopping  place,  or  near  any  dwelling-house,  as 
the  conductor  may  elect. 

8*  A  pa— enger  havlner  »  ticket  to  a 
statiott  irhere  there  Is  no  ticket  office* 
cannot  be  eharsped  an  extra  fkre  im- 
posed upon  passengers  having  no  tickets,  upon 
his  determining  while  on  the  train,  to  go  to  a 
station  beyond  that  for  which  his  ticket  calls, 
although  provision  is  made  for  its  subsequent  re- 
turn to  him,  and  his  failure  to  pay  such  addi- 
tional charge  is  no  legal  Justlflcatlon  for  expell- 
ing him  from  the  train. 

8*  A  ▼erdict  «4iseffi«tng  damages  at  $800 

for  the  wrongful  expulsion  of  a  passenger  from 
a  train  from  one  half  to  three  f ourtlis  of  a  mile 
from  a  station  will  not  be  disturbed  on  appeal  as 
azoesoivou 

(March  21,  ISOa.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Douglas  county  in 
favor  of  plalotifl  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  expul- 
sion of  defendant  from  plaintiff's  train.    Jf- 

JiTTMd, 

Statement  by  Ljon,  CK,  J. : 

Plaintiff  was  a  passenger  on  a  train  of  cars 
run  by  the  defendant  company  on  its  railway, 
and  was  expelled  therefrom  because  of  his 
alleged  refusal  to  pay  his  fare.  This  action 
is  to  recover  damages  for  such  expulsion. 
The  plaintiff  purchased  a  ticket  at  the  citv 
of  Superior  for  passage  on  defendant's  rail- 
way from  that  point  to  Pike  Lake,  a  station 
on  the  same  railway  east  of  Superior.  He 
went  upon  a  passenger  train,  and  commenced 
his  journey.  Before  reaching  Pike  Lake  he 
concluded  to  go  on  to  Topside,  a  station 
about  two  miles  east  of  Pike  Lake,  and  so 
informed  the  conductor  of  the  train,  who 
took  up  plaintiff's  ticket.  After  the  train 
bad  passed  Pike  Lake,  the  conductor  called 
upon  plaintiff  for  his  additional  fare  from 
Pike  Lake  to  Topside.  The  regular  fare  was 
7  cents,  and  the  plaintiff  offered  the  conductor 
that  sum,  but  the  latter  refused  fo  receive  it 
in  payment  of  his  fare,  and,  under  a  rule  of 
the  company,  demanded  25  cents  additional, 
and  informed  the  plaintiff  that  he  would  give 
him  a  voucher  which  would  entitle  him  to 


NosB.— FaUditv  of  extra  charoe  for  pauenger  fare 
\^  when  paid  upon  train. 

Without  conHict,  the  authorities  bold  that  a  rail- 
road company  may  lawfully  charge  a  small  sum 
more  for  fare  paid  on  the  train  than  when  a  ticket 
is  purchased  before  taking  passage,  provided  the 
maximum  rate  allowed  by  law  is  not  exceeded. 
This  Is  true  whether  or  not  any  rebate  of  the  extra 
fare  is  given.  Wilsey  v.  Louisville  ft  N.  B.  Co.  88 
Ky.  511:  Cinchmati,  8.  ft  0.  R.  Co.  v.  SUllman,  88 
Ohio  St.  444. 

In  some  states  the  extra  charge  allowed  by  law 
or  established  by  rule  of  the  company  is  one  cent 
per  mile.  But  in  most  cases  the  extra  charge  has 
been  a  small  sum  fixed  without  regard  to  the  dis- 
tance traveled. 

The  railroad  commission  in  Georgia  by  rule  de- 
clare that  the  extra  charge  must  not  exceed  one 
cent  per  mile.  Georgia  B.  ft  Bkg.  Co.  v.  Hurden,  86 
Ga.434. 

Where  the  charge  without  a  ticket  was  eighty 
cents  for  181  miles,  and  the  price  of  the  ticket  was 
fifty  cents,  it  was  held  a  question  for  the  Jury  as  to 
the  reasonableness  of  the  discrimination.  Smith  v. 
Pittsburg,  Ft.  W.  ft  a  R.  Go.  28  Ohio  St.  10. 

But  the  reasonableness,  of  an  extra  charge  of  ten 
cents  was  held  not  to  be  a  question  for  the  jury  in 
Iowa,  especially  because  the  statute  expressly 
allowed  it.  HofTbauer  v.  Delhi  ft  N.  W.  B.  Go.  60 
Iowa,  842, 86  Am.  Bep.  278L 

>.  And  an  extra  charge  of  fifteen  cents  to  a  passen- 
ger without  a  ticket,  where  the  ticket  rate  was 
11.95,  was  found  reasonable  in  Jeffersonville  B.  Co. 
V.  Bogers,  28  Ind.  IX  02  Am.  Deo,  278. 

So  in  Swan  v.  Manchester  ft  L.  B.  Co.,  182  Mass. 
HO,  42  Am.  Bep.  482,  a  discount  of  fifteen  cents  to  a 
purchaser  of  a  ticket,  where  the  fare  otherwise  was 
stxty-flve  cents,  was  held  reasonable. 

And  a  charge  of  eighty  cents,  with  a  rebate  of 
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fifteen  cents  to  a  passenger  without  a  ticket,  where 
the  price  of  a  ticket  was  sixty  cects,  was  held  not 
unreasonable.    Bordeaux  v.  Erie  B.  Co.  8  Hun,  579. 

An  extra  charge  of  five  cents,  not  based  upon  the 
distance  traveled,  has  been  upheld  in  numerous 
cases.  Chicago,  B.  ft  Q.  B.  Co.  v.  Parks,  18  BL  400, 
68Am.  DedMSe;  St.  Louis,  A.  ft  S.  H.  B.  Co.  v.  South, 
48  HI.  170,  ftt  Am.  Dea  108;  Crocker  v.  New  London, 
W.  ft  P.  B.  Co.  24  Conn.  248;  l^illiard  v.  Gould,  84  N. 
H.  280;  O'Brien  v.  New  Tork  Cent,  ft  H.  B.  B.  Co. 
80  N.  Y.  286:  People  v.  Jillson,  8  Park.  Crim.  Bep. 
284;  Fordyce  v.  Manuel,  82  Tex.  627;  Stephen  v. 
Smith,  29  Vt.  100. 

In  numerous  cases  also  such  an  extra  charge  of 
ten  cents  has  been  held  lawful.  Bland  v.  Southern 
Pac.  B.  Co.  66  OaL  570;  Chicago,  B.  I.  ft  P.  B.  Co.  v. 
Brisbane,  24  UL  App.  468:  Lake  Brie  ft  W.  B.  Co.  v. 
Cloes  (Ind.  App.),  Nov.  80,  1892:  Indianapolis,  P.  ft 
C.  B.  Co.  V.  Binard,  46  Ind.  298;  Toledo.  W.  ft  W.  B. 
Co.  V.  Wright,  08  Ind.  686, 84  Am.  Bep.  277;  Atchi- 
son, T.  ft  S.  F.  B.  Co.  V.  Hogue  (Kan.)  Dec.  10, 1802; 
Atchison,  T.  ft  S.  F.  B.  Co.  v.  Dwelle,  44  Kan.  894; 
HofTbauer  v.  Delhi  ft  N.  W.  B.  Co.  62  Iowa,  842,  86 
Am.  Bep.  278;  Everett  v.  Chicago,  B.  I.  ft  P.  B.  Co. 
00  Iowa,  16:  State  v.  Chovin,  7  Iowa,  204;  State  v. 
Hungerf ord,  80  Minn.  0;  Du  Laurans  v.  First  Div. 
St..  Paul  ft  P.  B.  Co.  16  Minn.  49,  12  Am.  Bep.  102; 
State  V.  Goold,  68  Me.  270;  Beese  v.  Pennsylvania 
B.  Co.  0  L.  B.  A.  629, 181  Pa.  422;  Hall  v.  South  Caro- 
lina B.  Co.  28  a.  C.  261. 

And  such  an  extra  charge  of  fifteen  cents  has 
also  been  held  reasonable.  Forsee  v.  Alabama  G. 
&  B.  Co.  08  MlsB.  06, 66  Am.  Bep.  8U1. 

And  likewise  a  charge  of  twenty-five  cents.  Mc- 
Gk>wen  v.  Morgan*s  Louisiana  ft  T.  K.  ft  S.  S.  Co.  6 
L.  B.  A.  817, 41  La.  Ann.  732;  Poole  v.  Northern  Paa 
B.  Co.  16  Or.  261;  Finch  v.  Northern  Paa  B.  Co.  47 
Minn.  86. 

And  an  extra  charge  of  twenty-five  cents  has 


See  also  45  L.  R.  A.  112:  46  L.  R.  A.  502. 
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receive  from  the  compaDy  such  additional  25 
cents,  if  called  for  at  Superior  or  certain 
other  stations  on  the  defendant's  road.  The 
plaintiff  refused  to  pay  the  additional  25 
cents,  and  the  conductor  stopped  his  train  at 
a  point  from  one  half  to  three  fourths  of  a 
mile  east  of  Pike  Lake,  which  point  was  not 
a  usual  stopping  place  for  trains,  and  was 
not  near  anv  dwelling-house,  and  compelled 
the  plaintid  to  leave  the  train.  The  plain- 
tiff walked  on  the  track  to  Topside.  Pike 
Lake  was  a  mere  flag  station,  and  tickets  for 
passage  on  the  railway  could  not  he  pur- 
chased or  obtained  there.  On  the  above 
facts,  which  are  undisputed  the  court  in- 
structed the  jury  that  the  plaintiff  was  en- 
titled to  recover,  but  restricted  the  recovery 
to  compensatory  damages  for  injury  to  plain- 
tiff's feelings  resulting  from  the  humiliation 
of  beinff  unlawfullv  driven  from  the  train. 
The  plaintiff  testined  as  a  witness  on  the 
trial  as  follows:  ''When  conductor  stopped 
train  between  Pike  Lake  and  Topside,  he 
acted  pretty  cranky  and  overbearing,  as  he 
would  just  as  leave  throw  me  off  as  not.  He 
informed  me  that  his  instructions  were  to 
charge  twenty-five  cents  extra,  and  he  would 
have  to  charge  me  that,  or  I  would  have  to 

fet  off.  Conductor  told  me  to  hurry  up  :  put 
is  left  hand  on  my  shoulder,  and  shoved  me 
off  the  car.  He  pushed  me  hard  enouirh  so 
I  came  pretty  near  going  off  head  first  down 
the  slide.  ...  I  was  put  off  the  train 
on  a  fill  about  ten  feet  high,  amid  timber  and 
barren  lands.  .  .  .  The  cars  was  quite 
full  of  people.    .    .    .    Saw  people  laugh- 


ing at  what  occurred ;  had  their  heads  out  of 
the  window,  and  were  laughing."  Some  of 
the  above  testimony  was  controverted  by  the 
conductor  and  brakeman  of  the  train.  The 
jury  assessed  plaintiff's  damages  at  $800. 
The  court  denied  a  motion  for  a  new  trial, 
one  of  the  grounds  of  which  was  that  the 
damages  were  excessive.  The  defendant  ap- 
peals from  the  judgment  against  it,  entered 
pursuant  to  the  veraict. 

Mr,  Tllden  R.  Selmes,  with  Mutn,  Cat- 
lin  ft  Bailer  and  Carl  C*  Pope»  for  ap- 
pellant : 

The  regulations  of  the  appellant  authorizing 
the  charge  of  twenty-five  cents  rebate  to  those 
who  failed  to  purchase  tickets  must  be  regarded 
as  reasonable  and  therefore  valid. 

Bmiard  v.  QoM,  84  N.  H.  280;  Ghwago, 
J5.  <fi  Q.  22L  Co.  T.  ParU,  18  IlL  460,  68  Am. 
Dec.  562;  lorton  v.  MUtoaukee,  L,  S.AW.R, 
Go.  64  Wis.  284,  41  Am.  Rep.  33;  EUis  v. 
Milwaukee  City  R.  Co.  67  Wis.  185,  58  Am. 
Rep.  858;  Plott  v.  Chicago  d  N.  W.  R.  Co.  63 
Wis.  511;  Bishop.  Noncont.  Law,  g  1080. 

Tbe  law  does  not  require  a  railroad  company 
to  keep  a  ticket  oflSce  at  each  of  its  flag  stations; 
but  at  most  it  Is  required  to  afford  the  public  a 
reasonable  opportunity  to  purchase  tickets, 
then  those  who  do  not  avail  themselves  of  such 
opportunity  must  submit  to  pay  the  extra  fare 
required  by  the  general  regulations  of  the  com- 
pany or  on  refusal  may  be  expelled  from  the 
cars. 

Du  Lauram  v.  FintDiv,  8i.  Batd  S  P,  R 
Co.  15  Minn.  49,  2  Am.  Rep.  182;  St.  Louie, 


been  expressly  allowed  by  statute.  Hoore  v. 
Columbia  ft  O.  R.  Co.  (S.  C.)  Nov.  18«  1882. 

Ezemptioff  from  a  regulation  which  requires  an 
extra  ctaarKe  for  pasBengcrs  without  tickets  thoee 
who  get  on  at  stations  where  no  tickets  are  sold 
does  not  make  such  reirulation  invalid.  MoOowen 
V.  Morgan^s  Louisiana  &  T.  R.  ft  8.  8.  Oo.  tupra. 

The  total  charge,  ii;icluding  the  extra  sum  re- 
quired for  lack  of  a  ticket,  must  not  exceed  the 
statutory  maximum  of  rates.  Cindnnatt  8.  ft  C. 
A.  Co.  V.  Skillman,  88  Ohio  8t  44A;  Chase  v.  New 
York  Cent.  R.  Co.  26  N.  T.  628. 

And  an  extra  charge  of  five  cents  to  a  passenger 
without  a  ticket,  if  the  ticket  rate  Is  tbe  maximum 
allowed  by  statute,  exposes  the  carrier  to  the  stat- 
utory penalty  imposed  for  excessive  fare.  Chase 
V.  New  York  Cent.  R.  Co.  stif>ra;  Nellis  v.  New 
York  Cent  R.  Co.  80  N.  Y.  606;  Porter  v.  New  York 
Cent.  R.  Co.  84  Barb.  868. 

But  where  a  rebate  check  is  given  for  the  whole 
of  the  extra  charge,  it  has  been  held  that  this  extra 
sum  is  not  a  part  **of  the  fare  or  charge  for  trans- 
portation" within  the  meaning  of  the  statute  fixing 
the  maxi mum  rates.  Reese  v.  Pennsylvania  R.  Ca 
6  L.  R.  A.  628, 131  Pa.  422. 

In  all  of  the  oases  above  cited,  except  two,  the 
right  to  charge  extra  fare  to  a  passenger  without 
a  ticket  is  h^d  conditional  on  the  railroad  com- 
pany's giving  him  reasonable  facilities  for  obtain- 
ing a  ticket  before  entering  the  train.  But  in  two 
cases  the  rule  has  been  held  otherwise. 

In  Crocker  v.  New  London,  W.  ft  P.  R.  Co.,  24 
Conn.  248,  where  the  rule  of  a  railroad  company 
made  two  prices,  one  for  passengers  with  tickets 
and  the  other  for  thoee  without,  charging  tbe  lat- 
ter five  cents  more,  the  court  held  that  tbe  fact 
that  a  passenger  was  unable  to  obtain  a  ticket  be- 
cause the  ticket  office  was  closed  for  the  night,  did 
not  entitle  him  to  be  carried  at  the  rate  paid  by 

20  L.  R  A. 


thoee  who  purchased  tickets.  It  was  said  in  respect 
to  the  claim  that  the  company  offered  to  carry 
pasKogers  with  tickets  for  the  smaller  sum,  that 
this  offer  was  withdrawn  when  the  office  was  dosed 
and  the  right  to  charge  a  reasonable  fare  was  not 
affected  by  the  inability  to  obtain  a  ticket  at  a 
lower  price.  But  in  this  case  the  court  was  equally 
divided. 

The  only  other  case  which  has  been  found  to  the 
same  effect  is  that  of  Bordeaux  v.  Brie  Et.  Co.,  S 
Hun,  679,  decided  by  the  supreme  court  of  New 
York  following  the  Connecticut  case,  and  distin- 
guishing the  other  New  York  cases  above  cited  on 
the  ground  that  in  them  the  extra  charge  of  five 
cents  exceeded  the  maximum  allowed  by  statute, 
and  the  right  to  charge  it  was  by  express  language 
of  the  statute  Involved  in  these  oases  made  to  de- 
pend on  keeping  the  ticket  office  open  fOr  a  cer- 
tain time  before  the  starting  of  the  train.  The 
court  in  the  Bordeaux  case  declared  that  as  no  such 
statute  was  involved,  the  railroad  company  might 
require  extra  fare  when  paid  on  the  train,  although 
there  had  been  no  opportunity  to  procure  a  tickets 
But  as  the  Connecticut  case  was  decided  by  a  di- 
vided court,  the  case  in  Hun  stands  practically 
alone  against  all  the  other  cases  above  cited. 

The  general  rule  laid  down  by  the  above  cases  is 
that  tbe  ticket  office  must  be  open  for  a  reasonable 
time  before  the  departure  of  the  train  so  as  to  give 
a  fair  opportunity  to  procure  a  ticket 

In  Illinois  it  Is  held  that  the  ticket  office  need  be 
kept  open  only  until  the  regular  time  for  the  train 
to  start,  although  the  train  is  late.  St.  Louis,  A.  ft 
8.  H.  R.  Co.  V.  8outh,  48  HL  170,  82  Am.  Dec  108; 
Chicago.  R.  I.  ft  P.  R.  Co.  v.  Brisbane,  24  IlL  App.  463. 

The  statement  in  18  111.  400,  that  the  opportunity 
to  purchase  tickets  before  the  departure  of  each 
train  must  be  furnished  "up  to  the  time  of  Ita 
actual  departure'*  is  said  in  48  IlL  170,  to  be  intend- 
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A,  d  T.  H.  R,  Co,  y.  South,  43  111.  17G,  93  Am. 
.Dec.  108;  Etana  v.  Memphis  &  G.  R.  Co,  63 
Ala.  246,  28  Am.  Rep.  771;  1  Redf.  Railways. 
6tb  ed.  99,  and  note  15, 

And  when  a  passenger  pays  from  station  to 
station  the  penalty  of  tve  cents  in  accordance 
with  the  regulations  of  the  company  may  be 
exacted  at  each  payment. 

Chicago,  B,  d  Q.  R.  Co.  y.  Parks,  supra. 

It  is  the  right  and  duty  of  a  conductor  to 
eject  a  passenger  refusing  to  pay  fare  in 
accordance  with  the  reasonable  rules  of  the 
railroad  company. 

Torton  y.  MUwaukee,  L.  8,  d  W.  R,  Co.  64 
Wis.  284,  41  Am.  Rep.  23;  Ransom  y.  New 
Tork  d  E.  R.  Co,  15  N.  Y.  415;  Townsend  v. 
New  Tork  Cent,  d  H.RRCo.W  N.  Y.  295. 
15  Am.  Rep.  419;  EUis  y.  MUwaukee  City  R, 
Co.  67  Wis.  185.  68  Am.  Rep.  858:  PtoU  y. 
Chicago  d  N.  W.  R.  Go.  68  Wis.  611. 

In  this  case  the  respondent  cannot  complain 
that  a  reasonable  opportunity  was  not  afforded 
him  to  purchase  a  ticket  lie  had  such  oppor- 
tunity at  West  Superior,  and  he  knew  that  if 
be  should  desire  to  go  beyond  Pike  Lake  he 
could  not  buy  a  ticket  there;  it  was  his  own 
fault  in  voluntarily  placing  himself  in  a  posi- 
tion where  he  could  not  buy  a  ticket;  and 
when  he  failed  to  get  off  at  Pike  Lake  he  was 
In  the  same  position  as  anj  other  passenger 
upon  the  train  without  a  ticket,  when  he 
might  have  procured  one.  and  would  be  under 
oblifrations  to  pay  the  rebate  from  station  to 
station. 

Chicago,  B.  d  Q.  R.  Co.  y.  Parks,  supra;  1 
Redf.  Railways,  6th  ed.  97.  note  I4. 


It  is  lawful  in  this  state  to  put  a  passenger 
off  the  cars  at  a  usual  stopping  place  or  near  a 
dwelling-house  if  he  refuses  to  pay  his  fare. 

Rev.  Stat.  ^  1818;  Torton  v.  Milwaukee,  L. 
a.  d  W.  R.  Go.  supra;  Patry  v.  Chicago,  Bt. 
P.  M.dO.  RCo.n  Wis.  218. 

The  section  of  the  statute  is  permissive  and 
not  prohibitory  in  its  terms.  It  allows  a  rail- 
road company  to  do  a  given  thing  for  a  speci- 
fied reason  at  a  certain  place,  but  the  law  does 
not  prohibit  the  railroad  company  either  in 
that  section  or  elsewhere,  from  doins  the  same 
thing  for  the  same  or  any  other  valid  reason  or 
at  any  other  place. 

Toledo,  W.  d  W.R.  Co.  v.  Wright,  68  Ind. 
686,  34  Am.  Rep.  277;  JejfersanmUe  R.  Co,  v. 
Rogers,  28  Ind.  1.  92  Am.  Dea  276.  88  Ind. 
116.  10  Am.  Rep.  108;  HaU  v.  Memphis  d  C. 
R,  Co,  15  Fed.  Rep.  67. 

Mr.  A.  M.  Taylor*  foi  respondent: 

A  railroad  company  does  not  comply  with 
the  statute  when  it  puts  a  passenger  off  at  a 
point  on  its  track  distant  from  a  fourth  to  a 
half  mile  from  the  depot  platform  even 
though  such  point  be  within  the  corporate 
limits  of  the  city  or  village  where  the  depot  is 
located 

Illinois  Cent,  R.  Co,  y.  Latimer,  128  Dl.  168; 
Maples  y.  New  Tork  d  N.  H,  R.  Co.  88  Conn. 
557.  9  Am.  Rep.  484;  Baldwin  v.  Grand 
Trunk  R.  Co.  64  W.  H.  596. 

In  this  case  the  respondent  must  be  regarded 
in  all  respects  as  if  he  were  a  new  passenger 
who  had  boarded  the  train  at  Pike  Lake, 
where  the  company  had  no  office  or  ticket 
agent,  and  where  the  passenger  could  noi  by 


ed  to  refer  only  to  trains  which  start  on  schedule 
time. 

In  Masnachusetts  also  it  is  held  that  the  delay  of 
a  train  In  starting  does  not  enlarge  the  rights  of  a 
paasenirer  in  respect  to  his  opportunity  to  procure 
tickets.  Swan  v.  Manchester  ft  L.  R.  Co.  189  Maas. 
llft,42Am.Bep.43& 

But  in  Kansas  the  statute  expressly  requires  the 
ticket  office  to  be  kept  open  for  thirty  minutes  be> 
fore  the  train  starts  in  order  to  allow  an  extra 
chaive  for  riding  without  a  ticket,  and  this  statute 
applies  altbouffh  the  train  is  late.  Atchison,  T.  ft 
8.  F.  fL  Co.  V.  Dwelle.  44  Kan.  894;  Atchison,  T.  ft 
8.  F.  R.  Co.  V.  Hoffue  (Kan.)  Dec.  10, 1892. 

In  Texas  also  the  Act  of  April  10, 1888,  makes  it 
neoeasary  to  keep  the  ticket  office  open  a  half  hour 
before  the  train  starts  In.order  to  permit  such  an 
extra  charge.  Missouri  Paa  B.  Go.  v.  McClanahan, 
86  Tex.  530. 

But  the  reasonable  opportunity  to  obtain  tickets 
does  not  require  the  aflreot  to  have  the  ticket  office 
open  every  moment  of  the  time  durincr  which  pas- 
senirers  at  a  small  station  might  desire  to  purchase 
tickets,  provided  it  is  open  enough  to  give  them  a 
fair  opportunity  to  get  tickets.  The  ticket  ageot*s 
momentary  absence  in  attendingr  to  other  duties  at 
the  station  will  not  be,  in  itself,  sufflcieut  to  show 
that  a  fair  opportunity  to  obtain  tickets  was  not 
afforded.  Everett  v.  Chlcaero,  R.  I.  ft  P.  R.  Co.  60 
Iowa,  15, 68  Am.  Rep.  207;  Central  R.  ft  Bkg,  Co.  v. 
Strickland  (Oa.)  Nov.  14, 1892. 

And  although  the  ticket  office  was  open,  if  the 
agent  bad  no  tickets,  there  can  be  no  extra  charge 
for  failure  to  pro«;ure  one.  St.  Louis,  A.  ft  C.  K. 
Ca  V.  Dalby,  19  lU.  86a 

And  the  office  must  not  only  be  open,  but  the 
agent  must  be  there  ready  to  furnish  tickets.  For- 
dyoe  V.  Manuel,  82  Tex.  627. 

A  passenger  who  is  unable  to  procure  a  ticket 
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before  starting  Is  not  obliged  to  get  off  at  an  inter- 
mediate station  to  procure  one  In  order  to  exempt 
him  from  the  payment  of  extra  fare.  Central  B. 
ft  Blcg.  Co.  V.  Strickland,  supra. 

One  who  gets  on  a  train  at  a  Ham  station  where 
there  is  no  ticket  office  is  entitled  to  ride  at  ticket 
rates  after  reaching  the  next  ticket  station,  if  he 
is  unable  to  obtain  a  ticket  there  because  the  office 
was  closed.  Georgia  B.  ft  Bkg.  Co.  v.  Murden,  88 
Ga.484. 

The  fact  that  a  passenger  pays  the  extra  charge 
of  five  cents  for  his  original  journey  will  not  re- 
Ueve  him  from  the  payment  of  a  similar  charge  if 
he  again  takes  the  train  to  continue  his  journey 
after  reaching  his  first  destination,  without  pro- 
curing a  ticket,  if  he  had  opportunity  to  do  so. 
Chicago,  B  ft  Q.  B.  Co.  V.  Parba,  18  111.  480, 88  Am. 
Dec.  682. 

The  refusal  to  stop  the  train  at  a  station  long 
enough  for  a  passenger  to  buy  a  ticket  for  the  con- 
tinuance of  his  journey  does  not  exempt  him  from 
the  extra  charge  for  passengers  without  tickets. 
Easton  v.  Waters  (Tex.  App.)  April  12, 1890. 

The  failure  of  a  railroad  comi>any  to  have  excur- 
sion tickets  at  a  certain  station  as  it  has  advertised 
to  do,  entitles  a  passenger  to  get  on  at  that  place 
without  a  ticket  and  be  carried  on  the  excursion  at 
the  advertised  excursion  rates.  Chicago,  St.  L.  ft 
P.  R.  Co.  V.  Graham,  8  Ind.  App.  28. 

Actual  notice  of  the  established  rule  requiring 
extra  fare  for  a  passenger  without  a  ticket  Is  not 
necessary  in  order  to  permit  the  charge.  Toledo 
W.  ft  W.  B.  Co.  V.  Wright,  88  Ind.  686,  84  Am.  Bep. 
277:  State  v.  Goold,  63  Me.  279. 

A  regulation  may  be  made  by  which  a  passenger 
will  not  be  allowed  to  ride  for  any  payment  of  f are« 
unless  be  has  procured  a  ticket.  Pittsburgh,  C  ft 
St.  L.  R.  Co.  V.  Van  Dyne,  67  Ind.  67ft,  28  Am.  Bep. 
68;  Poole  v.  Northern  Pac.  B.  Co.  16  Or.  SSL 
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any  possibility  have  procured  a  ticket  In 
such  case  no  rebate  or  penalty  can  be  lawfully 
imposed. 

MeOoioen  y.  M&rgan't  Louisiana  &  T,  B,  A 
B.  8,  00.6  lu  R.  A.  817,  41  La.  Ann.  732; 
Atehuon,  T.  db  8.  F.  A  Co.  v.  DweUe,  44 
Kan.  894:  Poole  y.  Jiarthem  Pae,  B,  Co,  16 
Or.  261;  State  y.  Eungerf&rd,  89  Minn.  6. 

The  respoDdent  tencfered  the  full  amount  of 
the  railway  fare,  and  was  therefore  entitled  to 
remain  on  the  train. 

Finch,  V.  Nwthern  Pae,  B.  Go.  47  Minn.  86; 
Chicago  dtA.BCo,  y.  BoberU,  40  Dl.  603. 

Lyon*  Oh. «/.,  delivered  the  opinion  of  the 
court: 

The  court  properly  directed  a  verdict  for 
plaintiff,  for  two  reasons :  (1)  The  plaintiff 
was  expelled  from  the  cars  away  from  a  usual 
stopping  place,  and  not  near  a  dwelling- 
house.  Section  1818,  Rev.  Stat.,  provides 
that,  "if  any  paspen^er  shall  refuse  to  pay 
his  fare,  it  shall  be  lawful  for  the  conductor 
of  the  train  and  the  servants  of  the  corpora- 
tion to  put  him  and  his  baggage  off  the  cars, 
on  stopping  the  cars,  and  using  no  unneces- 
sary force,  at  any  usual  stopping  place  or 
near  any  dwelling-house  as  the  conductor 
shall  elect."  We  are  of  the  opinion  that  by 
necessary  implication  this  statute  prohibits 
the  expulsion  of  a  passenger  from  the  cars 
for  nonpayment  of  fare  at  any  place  other 
than  at  one  of  the  places  mentioned  in  the 
statute;  hence,  in  any  event,  the  plaintiff 
was  unlawfully  expelled  from  the  cars.  A 
contrary  rule  was  laid  down  in  Toledo,  W, 
<fe  W.  k  Co.  V.  WHght,  68  Ind.  586,  84  Am. 
Rep.  277,  but  we  cannot  adopt  it.  If  it  was 
lawful,  under  common-law  rules,  to  expel  a 
passenger  from  a  public  conveyance,  at  any 
point  the  carrier  might  choose,  for  non-pay- 
ment of  fare,  we  must  hold,  against  the  rule 
of  the  Indiana  case,  that  the  statute  is  re- 
fitrictive  of  that  right,  and  confines  its  law- 
ful exercise  to  the  points  specified  therein. 
This  is  substantially  the  construction  given 
the  statute  in  Patry  v.  CJtieago,  St,  P.  M.  d 


0.  B,  Co.,  77  Wis.  218.  Indeed,  any  other 
construction  would  render  the  statute  practi- 
cally inoperative  and  useless.  (2)  Under  the 
testimony  the  plaintiff  undoubtedly  had  the 
rights  01  a  passenger  who  went  upon  the 
train  at  Pike  Lake,  intending  to  go  to  Top- 
side. He  could  not  obtain  a  ticket  at  Pike 
Lake,  and  must  necessarily  pay  his  fare  on  the 
train.  In  such  case  the  adjuaications  of  the 
courts  seem  quite  uniform  that  no  extra  fare 
can  lawfully  be  charged,  although  the  car- 
rier may  agree  to  refund,  at  some  other  place 
and  time,  the  excess  thus  exacted  beyond  reg- 
ular rates.  The  object  of  exacting  more  than 
usual  rates  when  payment  is  made  on  the 
train  is  to  induce  passengers  to  purchase 
their  tickets  at  the  stations.  For  obvious 
reasons  it  is  a  great  protection  to  railway 
companies  i{  all  fares  are  paid  to  station 
agents,  and  tickets  issued  therefor  to  be 
taken  up  by  conductors  on  the  trains,  and 
the  courts  will  uphold  all  reasonable  regu- 
lations to  that  end,  but  it  cannot  Justly  be 
said  that  it  is  reasonable  to  require  the  pas- 
senger to  pay  more  than  regular  rates  on  the 
train,  even  though  a  process  be  created  by 
which  he  may  at  some  future  time  get  back 
such  excess,  unless  the  pa&<)en(rer  has  first 
had  an  opportunity  to  purchase  a  ticket  at 
the  station  from  which  ne  starts,  which,  as 
we  have  seen  in  this  case,  was  Pike  Lake. 
It  is  said  plaintiff  mifht  have  purchased  a 
ticket  at  Superior  to  Topside  in  the  first  in- 
stanoa  This  is  true ;  but  when  he  purchased 
his  ticket  he  did  not  intend  to  go  to  Topside 
at  all.  There  is  no  rule  of  law  or  demand 
of  public  policy  which  required  him  to  de- 
cide irrevocably  when  he  purchased  his  ticket 
where  he  would  leave  the  train;  hence  he 
was  a  passenger  under  his  ticket  from  Su- 
perior to  Pike  Lake,  and  a  passenger  with- 
out a  ticket  from  Pike  Lake  to  Topside,  and 
the  railroad  company  did  not  furnish  him 
with  the  means  to  obtain  a  ticket  at  Pike 
Lake.  Because  it  did  not,  we  must  hold  that 
the  requirement  that  plaintiff  should  pay  25 
cents  more  than  the  usual  fare  was  illegal. 


Numerous  oases  have  held  nuoh  a  rearulation 
valid  as  to  freight  trains.  Bvans  v.  Mempbia  ft  0- 
R.  Go.  66  Ala.  24A,  28  Am.  Bep.  771;  lUinoia  Cent.  EL 
Co.  V.  Button,  42  HL  488,  82  Am.  Dec.  81;  Chicagro  ft 
A.  R.  Go.  V.  Flaffir,  48  IlL  864;  HUdoIs  Gent  U.  Go. 
y.  Sutton,  68  111.  897;  lUinois  Gent.  R.  Go.  v.  Nelson, 
60  nL  110;  Illinois  Gent  R.  Go.  v.  Johpson,  67  111. 
812;  llltDoiB  Gent  R.  Go.  v.  Gupnip«rham,  67  111.  816; 
8t.  Louis  ft  8.  B.  R.  Go.  V.  Myrtle,  51  Ind.  666;  Falk- 
ner  v.  Ohio  ft  M.  R.  Go.  66  Tnd.  868:  Indianapolis  ft 
8t  L.  R.  Go.  V.  Kennedy,  77  Ind.  507;  Law  v.  Illi- 
nois Gent  R.  Go.  32  Iowa,  684;  Brown  v.  S[an8a8 
Gity,  Ft.  S.  ft  G.  R.  Go.  88  Kan.  634;  Southern  Kan- 
eas  R.  Go.  V.  Hinsdale,  88  Kan.  607;  Burlinfirton  ft  M. 
River  R.  Go.  v.  Rose,  11  Neb.  177;  Gleveland,  G.  ftG. 
R.  Go.  V.  Bartram,  11  Ohio  St  467;  Lake  Shore  ft  M. 
8.  R.  Go.  V.  Greenwood,  79  Pa.  873;  Lane  v.  Bast 
Tennessee,  V.  ft  G.  R.  Go.  6  Lea,  124. 

But  a  suitable  opportunity  to  procure  tickets 
must  be  given  in  order  to  Justify  excluding  a  per- 
son for  failure  to  obtain  one.  This  is  the  general 
doctrine  of  the  cases  dted  to  preceding  propoaitlon. 

And  if  the  custom  has  been  otherwise,  notice  of 
the  rule  must  be  given  or  the  passenger  cannot  be 
held  to  be  a  trespasser  because  he  has  no  ticket 
Lane  v.  Bast  Tennessee,  Y.  ft  Q.  R.  Oo^  LakeShore 

dOUR.A. 


ft  If.  8.  R.  Oo.  V.  Greenwood,  and  Brown  v.  Kansas 
Gity,  Ft  &  ft  G.  R.  Go.  mpra. 

But  usually  a  suitable  general  notice  of  the 
necessity  of  obtaining  a  ticket  In  order  to  ride  on  a 
freight  train  is  held  suflBdent  Burlington  ft  M.  R. 
R.  Go.  V.  Rose,  U  Neb.  177;  Gleveland,  a  ft  a  R.  Go. 
V.  Bartram,  supra. 

A  by-law  of  a  railroad  company  in  England  re-> 
quiring  a  passenger  who  falls  to  show  bis  ticket 
when  called  upon  to  pay  fare  from  the  place  from 
which  the  train  started  is  held  not  to  create  a  debt 
which  is  recoverable  in  a  dvil  action.  London  ft 
B.  R.  Go.  V.  Watson,  L.  EL  8  a  P.  Div.  240. 

The  same  by-law  to  held  iiUra  viree  on  the  ground 
that  it  operates  unequally  in  respect  to  passengers 
according  as  they  may  be  near  the  beginning  or 
the  end  of  the  trip,  requiring  a  much  larger  pay- 
ment from  one  who  is  near  the  destination  of  the 
train  than  from  one  who  is  near  its  starting  point 
Saunders  v.  South  Eastern  R.  Go.  L.  R.  6  Q.  B.  Div. 
456. 

In  the  latter  case,  Gobum,  CtLj,^  and  In  the 
former  case,  Brett.  X*  were  of  the  opinion  that  the 
by-law  oould  not  apply  to  a  passenger  who  had  no 
Intention  to  defraud  the  company.         B.  A.  B. 
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«nd  his  fail  are  to  pay  the  same  was  no  legal 
Justification  for  expelling  him  from  the  cars. 

The  only  other  question  is,  Were  excessive 
•damages  awarded  the  plaintiff?  The  jury 
assessed  the  plaintiff's  damages  at  $800.  it 
must  be  conceded  that  this  is  a  very  liberal 
Allowance,  and  we  should  be  better  satis^ed 
with  the  verdict  had  a  somewhat  less  sum 
been  awarded.  Yet  the  damages  allowed, 
although  compensatory  only,  and  confined  by 
the  court  to  injury  to  the  feelings  of  the 
plaintiff,  are  entirely  unliquidated,  and  the 
4imount  thereof  necessarily  rests  largely  in 
the  good  Judgment  of  the  Jury.  The  amount 
liere  awarded  is  not,  under  the  circumstances, 
so  large  that  we  can  say  the  verdict  must 
have  been  the  result  of  passion,  prejudice, 
or  undue  influence,  and  there  is  nothing  else 
in  the  case  which  impeaches  the  impartiality 
of  the  jury  or  the  fairness  of  the  verdict. 
The  case  is  very  much  like  that  of  Wightman 
V.  Chicoffo  <&  N,  W.  B.  Oo. ,  73  Wis.  169.  In 
that  case  the  injury  was  no  greater,  nor  es- 
sentially different,  from  that  suffered  by 
plaintiff  in  this  case,  and  the  same  amount 
of  damages  was  awarded.  We  there  reached 
the  conclusion  (as  we  do  here)  that,  under 
repeated  rulinirs  of  this  court,  we  could  not 
say  such  damages  were  excessiye. 

Ths  judgment  of  ^  Circuit  Court  mutt  be 
4ffflnne(L 

James  P.  GOULD,  Bespt., 

V. 

Daniel  SULLIVAN,  Appt 


(. 
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!•  In  ejectment  af^^ainst  one  claiming^ 
nnder  a  tax  deed  the  layalldlty  of  suoh  deed 


KOTB.— FoZidif  V  of  tax  9ale9  where  nnn-payment  is 
due  to  mittake  or  neglioence  of  the  tax  offlcers. 

The  doctrine  of  the  above  case  Is  generally  aup- 
IKnrted  by  decisions  elsewhere. 

Where  the  tax  offleere  fvmish  to  purchaaen  of  the 
property  a  aUuement  of  the  amtmnt  aoainet  mieh 
property, 

A  straoffer  applying  to  the  collector  of  taxes  for 
a  statement  against  a  piece  of  property,  without 
disclosing  his  purpose,  and  afterwards  buying  it, 
cannot  enjoin  the  collection  of  ta^es  omitted  in 
auch  statement,  where  there  is  no  duty  imposed  by 
statute  on  such  officer  to  furoish  the  statement. 
Elliot  V.  District  of  Columbia,  8  MoArth.  890. 

Property  escaping  taxation  is  in  the  hands  of  a 
fluhsequent  purchaser  subject  to  taxation  for  the 
yean  in  which  it  escaped,  through  the  inadyertenoe 
of  any  of  the  officers  in  regard  to  assessmeot,  leyy, 
and  collection.  State  y.  St.  Louis,  K.  G.  &  N.  B.  Oo. 
77  Mo.  208;  Fairfield  y.  People,  M  111.  244:  TaUman 
▼.  Jauesville,  17  Wis.  71;  Cross  y.  Milwaukee,  19 
Wis.  609;  Kansas  y.  Hannibal  ft  St.  J.  R.  Co.  81  Mo. 


And  a  porchaser  of  land  who  first  applied  to  the 
«ity  derk  tor  a  statement  of  the  taxes  due  thereon, 
which  amount  he  paid,  cannot  thereafter  enjoin  the 
•collection  of  other  taxes  that  were  due  the  city  at 
that  time  but  which  were  oyer  looked  by  the  clerk. 
The  charter  of  the  city  merely  proyided  for  the 
<slerk  giving  a  certificate  of  search  as  to  taxes  or 
Hens.  This  statute  differed  from  that  in  Blisabeth 
y.  Shhrley,  Infra;  MuUer  y.  Bayonne,  45  N.  J.  Bq. 
Si7. 

SOUR.  A. 


after  the  lapse  of  the  statutory  bar  of  three  years 
may  be  litigated  where  it  is  daimed  that  the  facts 
put  the  plain tiif  in  the  same  position  as  i  I!  he 
were  directly  within  the  exception  to  the  stat- 
utory bar  which  would  haye  existed  had  he  paid 
the  tax. 

8*  A  landowner  irho  olTem  to  pay  all 
taxes  asoeesed  acpainsit  hlm»  and  is  in* 

formed  by  the  officer  whose  duty  it  is  to  state  the 
amount  of  taxes,  if  any,  on  his  land,  that  no  taxes 
are  assessed  against  it,  is  in  the  same  position  os  if 
he  had  actually  paid  the  money,  and  may  attack 
a  deed  giyen  upon  a  sale  for  taxes  which  wen» 
actually  assessed  against  the  land  after  the  three 
years  limited  by  Bey.  Stat.,  8 1188,  for  actions  to 
recover  possession  of  land  sold  for  taxes,  except 
where  the  tax  has  been  paid  before  sale,  although 
his  offer  is  not  kept  good  as  a  tender. 

(April  U,  1896.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Oneioa  County  in 
fayor  of  plaintiff  in  an  action  brought  to 
recoyer  possession  of  real  estate.    Affirmed. 

Statement  by  Plnney*  </.  : 

This  was  an  action  of  ejectment  commenced 
August  18,  1891,  for  the  recoyery  of  80  acres 
of  land,  and  the  complaint  is  in  the  usual 
form.  The  answer,  admitting  possession, 
claims  that  the  defendant  is  the  owner  in  fee 
of  the  premises ;  that  during  the  year  1884 
they  were  subject  to  taxation  in  the  county 
of  Lincoln,  and  duly  taxed,  but  the  taxes 
thereon  were  not  paid,  and  were  returned  by 
the  town  treasurer  to  the  treasurer  of  the 
county  as  delinquent  by  reason  of  non-pay- 
ment. The  answer  alleged  the  adyertisement 
and  sale  of  said  lands  for  the  taxes  for  that 
year,  the  issue  of  the  certificate  of  sale  to 
Lincoln  county,  and  the  assignment  thereof 
to  the  defendant,  and  the  execution  of  a  tax 


But  under  the  city  charter  of  city  of  Elizabeth, 
New  Jersey,  proyidlng  that  a  certificate  of  the  comp- 
troller as  to  the  taxes  and  assessments  unpaid  on 
property,  shall,  as  in  fayor  of  bona  fide  purchasers 
and  mortgagees,  operate  to  relieye  and  discharge 
such  real  estate  from  any  other  tax  due,  a  pur- 
chaser who  invests  his  money  in  such  property  on 
such  a  certificate  is  protected  against  other  taxes 
not  disclosed  therein.  Elizabeth  y.  Shirley,  86  N. 
J.  Bq.  615. 

Under  Towa  Code,fi  848,  proyiding  for  a  treasurei^s 
certificate  as  to  the  amount  of  taxes  due  upon  any 
piece  of  real  estate,  if  a  purchaser  applies  for  such 
a  oertlflcate  at  the  time  of  his  purchase  and  relies 
upon  the  same,  the  treasurer  cannot  thereafter 
enter  up  any  taxes  against  such  property  which  he 
had  omitted  from  such  statement.  Jiska  y.  Bing- 
gold  County,  67  Iowa,  880. 

If  the  proper  olBoer  furnishes  to  the  purchaser 
of  property  a  statement  of  the  taxes  due  thereon, 
which  statement  is  relied  upon,  the  purchaser  can- 
not be  required  to  pay  other  taxes  that  such  ofiQcer 
by  mistake  omitted  from  the  statement  Phila- 
delphia y.  Baxter,  12  L.  R.  A.  761, 142  Pa.  867. 

But  after  the  purchase  of  property  by  deed  from 
the  owner,  the  statement  furnished  by  the  treas- 
urer to  such  purchaser,  that  there  was  no  unpaid 
tax  against  the  property,  when  in  fact  it  had  al- 
ready been  sold  for  taxes,  will  not  invalidate  such 
tax-saie.  The  record  did  not  show  that  the  claimant 
went  to  the  treasurer's  olBoe  prepared  to  pay  taxes 
or  with  that  purpose.  Moore  y.  Hamlin*  38  Iowa* 
482. 
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deed  thereon  by  the  county  clerk  of  Oneida 
county,  in  which  county  at  the  time  the 
premises  were  situated,  to  the  defendant,  in 
the  form  prescribed  by  law,  and  that  the 
8ame  was  recorded  on  the  29th  day  of  May, 
1888 ;  and  the  defendant  insisted  on  the  bar 
of  the  statute  created  by  chapter  809,  §  8.  of 
the  Laws  of  1880,  (§§  1188,  1189.  Sanb.  &  B. 
Stat. )  and  other  statutes  of  limitation  of  the 
state,  applicable  to  the  facts,  and  alleged 
tlmt  none  of  the  taxes  levied  upon  said  lands 
were  paid  before  sale,  nor  were  they  redeemed 
from  sale  prior  to  the  issuing  and  recording 
of  the  tax  deed.  Upon  trial  before  the  court 
it  was  found  that  the  plaintiff  had  a  perfect 
chain  of  title  to  the  lands  in  question,  from 
the  United  States  to  himself,  when  the  action 
was  commenced  ;  that  defendant  was  in  pos- 
session ;  that  the  allegation  of  execution  and 
registry  of  the  tax  d^  set  up  in  the  answer 
upon  certificates  of  tax  sale  thereof  for  the 
year  1885  for  the  delinquent  tax  for  the 
year  1884  was  true ;  "*  that  on  the  17th  day  of 
February,  A.  D.  1886,  one  C.  A,  Norway 
was  the  agent  for  the  plaintiff  for  the  pay- 
ment of  his  taxes  in  the  town  of  Russell, 
Lincoln  county,  the  town  in  which  the  lands 
described  in  the  complaint  were  then  situ- 
ated, and  that  he  furnished  and  gave  to  the 
town  treasurer  of  said  town  a  list  of  the  lands 
of  the  plaintiff  upon  which  he  desired  to  pay 
the  taxes  for  the  year  1884,  which  list  in- 
cluded the  lands  described  in  the  complaint ; 
that  said  town  treasurer,  on  the  said  17th  day 
of  February,  gave  to  said  Norway  a  tax  re- 
ceipt for  the  taxes  due  for  the  year  1884  upon 


the  lands  described  in  the  list  so  furnished 
to  said  town  treasurer  bj  him,  and  that  on 
said  tax  receipt,  so  furnished,  the  lands  de- 
scribed in  the  complaint  were  entered  and 
marked,  'Not  on  the  roll,'  and  no  tax  wa» 
carried  out  against  said  lands ;  that  said  Nor* 
way  then  and  there,  acting  as  the  agent  for 
th^  plaintiff,  offered  to  pay,  tendered,  and 
did  pay,  to  said  town  treasurer,  all  of  the 
taxes  levied  and  assessed  upon  and  against 
the  lands  of  the  plaintiff  in  said  town,  ac- 
cording to  the  tax  receipt  furnished  to  him 
at  the  time  he  so  paid  said  tax,  and  that  he 
relied  upon  the  said  town  treasurer's  state- 
ment that  the  sum  and  amount  in  said  tax 
receipt,  so  furnished,  was  the  whole  amount 
of  taxes  due  upon  the  list  of  lands  furnished 
said  treasurer  by  said  Norway ;  and  that 
such  offer  and  tender  of  the  tax  upon  the 
lands  described  in  the  complaint  were,  and 
amounted  to,  a  payment  of  said  tax  for  the 
year  1884. "  The  court  found  that  the  defend- 
ant never  took  any  title  to  said  lands  bv 
virtue  of  the  tax  deed,  and  that  the  plaintifiT 
was  entitled  to  recover,  but  ordered  the 
amount  of  said  taxes,  and  interest  thereon, 
to  be  paid  into  court  before  the  entry  of 
judgment  in  favor  of  the  plaintiff,  and  the 
same  was  accordingly  paid.  From  the  judg- 
ment in  favor  of  the  plaintiff,  the  defendant 
appealed. 

Messrs,  Alban  ft  Barnes,  for  appellant: 

The  distinction  between  the  case  where  the 

treasurer  states  that  a  less  amount  is  due  than 

is  actually  due,  and  one  where  the  treasurer 


As  to  application  of  payments, 

A  payment  by  mistake  on  the  wronff  lot  will  be 
oorrecied  and  money  can  be  reoovered  of  the  city 
where  the  rights  of  no  other  person  have  inter- 
vened.   Mayer  v.  New  Yorlc,  63  K.  Y.  465. 

The  application  of  the  payment  of  taxes  to  an- 
other object  by  mistake  of  the  officers  will  invali- 
date the  sale  of  the  land  for  which  such  payment 
wasiniended.  Dougherty  v^Dlckey,  4  Watts  ft  8. 
146. 

A  payment  of  taxes  that  Is  applied  to  another 
tract  by  mistake  of  the  receiving  officer,  rendered 
void  a  tax-sale  of  the  tract  for  wblohj>ayment  was 
made.    Laird  v.  H1estor,'.24  Pa.  4fi2. 

A  payment  by  the  owner  of  taxes  on  his  lots 
without  any  knowledge  that  the  city  had  altered 
the  plat,  and  that  the  lots  Intended  to  be  paid  for 
had  been  changed  in  numbering  without  any  au- 
thority, will  be  effectual  as  against  a  tax  deed. 
Merton  v.  Dolphin,  28  Wis.  456. 

But  the  failure  of  the  clerk  of  the  board  of  super- 
visors in  making  up  his  tax  books  to  designate  each 
parcel  of  land  sold  and  not  redeemed  as  required 
by  Laws  1868,  chap.  75,  will  not  invalidate  a  prior 
sale,  and  permitting  the  owner  to  pay  taxes  on  the 
lot  subsequent  to  the  salelthereof  for  taxes  with- 
fout  information  of  such  sale  will  not  invalidate 
^  such  sale.    Playter  v.  Cochran.  37  Iowa,  2S8. 

And  it  is  not  sufficient,  against  a  receipt  specify- 
ing particular  lands,  to  say  that  the  defendant  did 
not  own  some  of  the  lands  included,  and  meant  to 
pay  only  on  what  he  owned,  and  that  he  did  not 
own  other  tracts  which  were  assessed  In  his  name. 
If  the  tax-payer  appropriates  the  money  paid  to 
particular  lands,  and  inadvertently  takes  a  mis- 
taken receipt,  he  might  complain. .  Hickman  v. 
Kempner,  86  Ark.  606. 

Under  section  18  of  the  Succession  Duty  Act, 
providing  that  no  person  charged  with  the  duties 

20  L.  R.  A. 


on  legacies  and  shares  In  respect  of  any  propertr 
subject  to  such  duties,  shall  be  charged  also  with 
the  duty  granted  by  this  act  in  respect  of  the  same 
acquisition  of  the  same  property,  where  legacy 
duty  is  paid  instead  of  succession  duty,  the  title 
is  free  from  objection,  and  an  Information  would 
not  lie  for  non-payment  of  succession  duty,  where 
the  revenue  office  charged  and  received  legacy  in- 
stead of  succession  duty.  Howe  v.  Lichfleld,  86  L. 
J.  Ch.818,L.B.8Ch.l56,  16  L.  T.  N.  &  436, 15  Week. 
Bep.  828,  L.  B.  1  £q.  641,  UWeek.  Bep.  468, 14  L.T.  N. 
&122. 

Proving  vayment  of  taxes  asid  the  effect  thereof. 

Without  attempting  to  collate  all  the  cases  on  the 
subject  of  payment  of  taxes.  It  may  be  stated  that 
if  the  taxes  are  paid  to  the  proper  officer  in  time, 
any  sale  thereafter  by  such  officer  of  such  lands 
for  the  taxes  is  absolutely  void,  where  the  sale  was 
caused  by  mistake  of  the  officer  m  entering,  up 
credit  for  such  payment. 

A  tax  deed  is  void,  where  the  tax  sale  was  caused 
by  the  omission  of  the  proper  officers  to  make  such 
proper  returns  and  entries  as  would  show  the 
payment  of  the  same,  notwithstanding  Act  6  Geo. 
IV.  providing  that  tax  sales  shall  not  be  invalidat- 
ed by  negligence  of  the  officer.  Harboum  v. 
Boushey.  7  U.  a  a  P.  467. 

The  fact  that  the  taxes  are  not  returned  as  delin- 
quent is  proof  that  the  taxes  have  been  paid,  and 
will  invalidate  the  tax  deed.  Lewis  v.  Disher,  SS 
Wi8.44L 

A  tax  collector  paying  the  taxes  to  the^itate  for 
another,  and  not  reporting  thesameasdeUnquent, 
cannot  thereafter  make  a  sale  for  such  taxes, 
Grlffingv.Pintard,  25  Miss.  178. 

An  owner  of  land  was  permitted  to  prove  by  the 
stub  of  the  tax  receipt  book  that  he  had  paid  the 
taxes  for  the  year  for  wfaloh  the  property  was  sold; 


1898. 


Gould  t.  Sullivan. 


4S» 


states  that  DOtbiog  is  due.  Is  apparent.  In  the 
one  case  the  taxpayer  is  lulled  into  a  feeling  of 
security,  and  is  led  to  believe  that  he  has  dis- 
charged his  obligation.  In  the  other  he  knows 
that  ^bis  property  is  justly  liable  to  taxation, 
and  that  either  the  treasurer  or  some  one  else 
has  made  a  mistake  if  the  property  is  not  taxed, 
and  it  is  his  duty  to  inyestigate  and  ascertain 
where  the  mistake  lies. 

Bolinger  v.  Hendenon,  28  Iowa,  165;  Noble 
T.  BuUis,  23  Iowa,  559,  92  Am.  Dec.  442; 
Corning  Town  Co.  y.  Davis^  44  Iowa,  622. 

The  statute  of  limitation  has  left  the  plain- 
tiff in  this  action  remediless  in  any  court. 

Cooley,  Taxn.  864. 

When  the  owner  neglected  to  pay  taxes  or 
to  redeem  after  sale,  under  a  belief  that  the 
taxes  had  been  paid,  the  mistake  does  not  en- 
title him  to  relief  against  the  consequences  of 
the  omission. 

Playter  v.  Cochran,  87  Iowa,  258. 

Neither  is  the  purchaser  of  land  at  a  tax  sale 
entitled  to  redeem  the  land  from  prior  tax 
sales  because  he  inquired  of  the  treasurer 
whether  or  not  there  were  unpaid  taxes,  and 
he  was  informed  that  there  were  not. 

Moore  y.  Hamlin,  88  Iowa,  482. 

Wben  one  claims  to  haye  discharged  lands 
from  a  tax  sale  by  payment  of  all  taxes  de- 
manded of  him,  whicb  is  less  than  the  whole, 
it  must  appear  that  no  responsibility  for  the 
error  rests  on  him. 

Lamb  y.  Irwin,  59  Pa.  486. 

The  purchaser  at  a  tax  sale  is  entitled  to 
some  coDsideration. 

JSMnton  y.  Bmoe,  18  Wis.  841. 


It  was  no  part  of  the  receiving  officer's  duty 
to  give  information  in  regard  to  the  amount 
of  taxes,  and  his  mistake  in  saving  there  were 
no  back  taxes  will  not  preclude  the  collection 
of  such  taxes. 

Elliot  v.  District  of  Columbia,  8  McArth. 
896;  Raley  y.  Ouirin,  76  Mo.  275;  BlackwelU 
Tax  Titles,  §  832;  Gage  v.  ScaUs,  100  III.  219; 
Martin  y.  Barbour,  34  Fed.  Rep.  701;  Holbrook 
y.  Dickenson,  56  III.  497;  Lewis  v.  Disher,  25 
Wis.  441. 

Mistake  of  treasurer  who  told  complainant's 
a^nt  that  no  taxes  had  been  assessed  against 
his  land  by  which  he  allowed  the  same  to  be 
sold  for  delinquent  taxes,  cannot  operate  to 
invalidate  a  decree  vesting  the  title  in  the 
purchaser,  unless  some  collusion  or  fraudulent 
combination  between  the  treasurer  and  the 
purchaser  can  be  shown. 

McQahen  v.  Carr,  6  Iowa,  881,  71  Am.  Dec. 
421;  Ellsworth  y.  Oordrey,  e»Iow&,  675;  Black- 
well,  Tax  Titles,  §  717. 

Messrs,  Home  ft  Oellerlcli*  for  respond- 
ent: 

The  law  did  not  require  Gould  at  his  peri) 
to  ascertain  by  an  inspection  of  the  assessment 
roll  and  town  treasurer's  tax  roll,  the  fact 
whether  these  lands  had  been  taxed. 

Coming  Town  Co.  y.  Dams,  44  Iowa,  622; 
Martin  v.  Barbour,  84  Fed.  Rep.  701;  Breisch 
V.  Coxe,  81  Pa.  386;  Dietrick  y.  Mason,  57  Pa. 
40;  Loomis  V.  Pingree,  48  Me.  299;  Bennett  v. 
Hunter,  76  U.  8.  9  Wall.  826,  19  L.  ed.  672; 
Tracey  v.  Irwin,  85  U.  8.  18  Wall.  549,  21  L. 
ed.  786. 

Tender  of  the  tax  by  any  one  who  has  a 


the  receipt  belog  lost,  and  the  preponderance  of 
the  evidence  was  In  favor  of  the  owner  of  the  land. 
Back  v.  Holt,  74  Iowa,  294. 

Where  taxes  have  been  paid  and  a  receipt  ob- 
tained tberef  or,  a  subsequent  sale  by  reason  of  tbe 
omlsiion  of  the  credit  on  the  treasurer's  books,  is 
▼old.    Myers  v.  Brown,  17  U.  C.  C  P.  807. 

So  a  tax  deed  will  be  Invalid  If  the  redemption 
money  is  paid  in  time  to  tbe  proper  oflScer,  althouffb 
there  mar  be  no  record  of  tbe  same.  Cooper  v. 
Shepardson,  61  Cal.  286;  Barke  v.  Cutler,  78  Iowa, 
S98:  Corbin  v.  Stewart,  44  Iowa,  M8:  Fenton  v.  Way, 
40  Iowa.  196. 

But  a  payment  to  the  collector  before  the  assess- 
ment is  no  protection,  and  a  tax  sale  for  non-pay- 
ment after  assessment  will  not  be  enjoined.  Coe- 
aart  v.  Spence,  28  Ark.  874. 

And  tbe  record  of  non-payment  of  taxes  for 
years  is  conclusive  as  afiralnst  parol  contradiction 
where  no  receipts  are  produced  or  accounted  for. 
Holbrook  v.  Dickenson,  66  DL  487. 

AMto  where  a  tender  of  tax  or  redemption  money  is 
prevented  by  the  officer, 

Tbe  mistake  of  the  receiving  oflScer,  preventlnjr 
a  tender  of  taxes  or  redemption  money,  usually 
renders  a  tax  deed  void.  There  are  a  few  conflict- 
ing cases  but  tbe  authorities  are  against  the  valid- 
ity of  tbe  tax  deed. 

Tbe  law  irivesthe  owner  a  reasonable  time  after 
discovering:  the  mistake  of  tbe  oflloer  In  not  enter- 
ing up  the  delinquent  taxes,  and  the  failure  to  en- 
ter up  such  delinquent  taxes  amounts  to  a  solemn 
declaration  of  record  that  there  are  no  delinquent 
taxes  due.  The  owner  has  a  right  to  presume  the 
clerk  has  done  his  duty.  Martin  y.  Barbour,  84 
Fed.  Rep.  701. 

ir  tbe  tax-payer  calls  for  a  statement  from  the 
proper  officer  and  pays  aU  demanded  purporting 
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to  be  all  due,  he  Is  protected  against  a  mistake  of 
the  officer  and  a  sale  for  the  omitted  part  will  be 
invalid,  and  tbe  tender  stops  tbe  statute  of  limita- 
tions from  running.    Breisch  v.  Coxe,  81  Pa.  338. 

Tbe  mistake  of  the  officer  in  receiving  less  than 
the  amount  actually  due  for  taxes  will  lov-alidate 
a  tax  deed  thereon.  Randall  v.  Dailey,  66  Wis. 
285. 

The  payment  of  tbe  amount  of  redemption  from 
tax  sale  calculated  by  tbe  proper  officer  will  oper- 
ate as  a  redemption  although  the  amount  may  be 
less  than  actually  due,  and  a  tax  deed  is  Inoper- 
ative thereafter  as  against  such  owner.  Forrest 
V.  Henry,  33  Minn.  434;  Bubb  v.  Tompkins,  47  Pa. 
858;  Price  v.  Mott,  52  Pa.  315;  Dietrick  v.  Mnson,  57 
Pa.  40;  Hintrager  v.  Mahony,  6  L.  R.  A.  50,  78  Iowa, 
587;  Oage  v.  Scales,  100  IlL  218;  Reed  y.  Ban  kin,  115 
Bi.  308;  Bull  v.  Kirk  (8.  C.)  Oct.  24, 18QS. 

The  mistake  of  the  officer  in  giving  information 
as  to  the  amount  necessary  to  redeem,  when  tbere 
had  been  two  sales  and  the  officer  failed  to  notify 
the  owner  of  the  first  sale  and  thus  prevented  a  re- 
demption in  time,  will  render  the  tax  sale  void. 
No  reference  is  made  In  this  case  to  Bolinger  v. 
Henderson,  23  Iowa,  165,  infra,  which  It  substan- 
tially overrules.  Noble  v.  Bullls,23  Iowa,550, 92  Am. 
Dec.  442. 

Tbe  earlier  cases  in  Iowa  conflicted  with  the  gen- 
eral doctrine,  and  it  was  held  that  it  cannot  avail 
the  owner  as  against  a  tax  sale  purchaser  that  the 
treasurer  made  a  mistake  and  deceived  the  agent 
of  the  owner  attempting  to  pay  taxes  by  Informing 
him  none  was  due,  unless  some  collusion  or  fraud- 
ulent combination  between  tbe  treasurer  and  the 
purcbaser  could  be  shown.  McGahen  v.  Carr,  6 
Iowa,  831,  71  Am.  Dec.  421. 

A  general  offer  to  redeem  and  pay  all  taxes  in 
arrears  without  requesting  to  redeem  from  tbe 
specific  tax  sale  in  controversy,  will  not  avail  as 
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rigbt  to  make  payment  \b  effectual  to  prevent 
a  sale  whether  the  tender  is  accepted  or  not. 

Cooley,  Taxn.  823. 

Where  the  owner  in  good  faith  attempts  to 
pay  his  tax,  he  cannot  be  deprived  of  his  land 
through  any  act  of  the  taxing  officers,  when 
In  ffood  faith  he  supposed  and  believed  he  had 
fully  relieved  and  discharged  his  land  from 
any  and  all  taxes. 

Merton  t.  Dolphin,  28  Wis.  456;  Buhb  y. 
Tompkihi,  47  Pa.  869;  Price  v.  Mott,  62  Pa. 
S16;  Dietrich  v.  Mason,  57  Pa.  40;  RandaU  v. 
DaiXey,  66  Wis.  286;  PeopU  y.  Registrar  of 
Arrears  of  Brooklyn,  114  N.  Y.  19. 

Buch  offer  and  tender  of  the  tax  upon  the 
lands  described  in  the  complaint  was  tanta- 
mount to  a  payment  of  said  tax  for  the  said 
year  1884. 

Bandatt  ▼.  Dailey,  66  Wis.  285;  PeopU  v. 
Begiitrar  cf  Arrears  of  Brooklyn,  114  N.  Y. 
19;  Breisch  y.  Ooxe,tLud  Martin  y.  Barbour, 
4Upra;  Black,  Tax  Titles,  5th  ed.  g§  717,  725; 
Dougherty  y.  Dickey,  4  Watts  &  8.  146;  Laird 
y.  Biester,  24  Pa.  464;  Baird  y.  Cahoon,  5 
Watto  &  8.  540. 

An  offer  to  pay  the  tax,  made  in  good  faith, 
and  prevented  through  the  mistake  or  negli- 
gence of  the  tax  officer,  is  a  payment  within 
the  meaning  of  section  1189;  and  the  bar  of 
the  statute  cannot  be  successfully  invoked  in 
the  present  case,  and  the  respondent  is  entitled 
to  maintain  this  action  and  to  recover  his 


lands,  notwithstanding  the  fact  that  more 
than  three  years  elapsed  between  the  execu- 
tion of  the  deed  and  the  commencement  of 
this  action. 

Wakefield  y.  Botherham,  67  Iowa,  444;  BdU 
y.  Delaplaine,  5  Wis.  206,  68  Am.  Dec.  57. 

The  filing  for  record  of  a  tax  deed  valid  on 
its  face  is  sufficient  assertion  of  title  to  sustain 
an  action  of  ejectment  by  the  righful  owner. 

Hewitt  V.  BuPerfiOd,  52  Wis.  8»4;  ParuA  v. 
Eager,  15  Wis.  532. 

The  equitable  remedy  is  proper  only  when 
one  having  the  legal  title  and  the  possession 
desires  to  remove  some  cloud  upon  his  title: 
he  may  then  institute  the  equitable  proceeding 
to  quiet  an  adverse  claim  actively  asserted. 

Jones  V.  ColUns,  16  Wis.  594;  Walls  y. 
Orosvenar,  81  Wis.  681;  McMiUen  v.  Mamn,  71 
Wis.  405. 

The  bringing  of  an  equitable  action  by  Mr. 
Gould  would  have  been  a  blunder,  since  a  par- 
ty havinp^  no  adequate  remedy  at  law  can 
alone  mamtain  an  equitable  action. 

Pier  V.  Fond  du  Imc,  88  Wis.  470;  Qrignon 
y.  Black,  76  Wis.  674;  Gray  v.  Tyler,  40  Wis. 
579;  Olark  y.  Drake,  8  Pinney,  228;  Manning 
V.  Heady,  64  Wis.  680;  Lu  v.  Simpson^  29 
Wis.  888. 

Pinney,  J,,  delivered  the  opinion  of  the 
court.: 
1.  The  lands  in  question  In  this  case  were 


affalnst  an  innocent  purchaser.  In  this  case  the 
agent  applied  to  the  officer  and  paid  to  him  the 
amount  required,  on  the  statement  that  was  all 
there  was  against  the  lot,  but  the  officer  omitted  to 
furnish  Information  of  a  prior  sale  and  the  agent 
therefor  did  not  redeem.  BoUnger  v.  Henderson, 
28  Iowa,  16S.    (But  see  next  case.) 

The  mistake,  exror,  and  negligence  on  the  part 
of  the  proper  officer  to  impart  correct  information 
to  the  owner  of  land  as  to  the  amount  necessary 
for  redemption,  when  an  offer  is  made  in  good 
faith  In  proper  time  to  pay  all  taxes  on  the  proper- 
ty, win  invalidate  the  tax  deed,— following  Noble 
V.  BuJIls,  tupra^  holding  that  to  be  in  conflict  with 
Boiinger  v.  Henderson,  mpra;  Coming  Town  Go. 
V.  Davis,  44  Iowa,  (SSL 

An  attempt  In  good  faith  to  redeem  from  tax 
sale  where  a  deficit  In  the  amount  was  caused  by 
the  mistake  of  the  officer,  will  avoid  a  tax-deed. 
Converse  v.  Rankin,  116  IlL  808. 

An  attempted  redemption  will  Invalidate  a  tax- 
deed,  whore  the  owner  could  not  ascertain  the 
amount  by  reason  of  the  sheriff  failing  to  report 
the  tax  sale,  and  the  purchaser  did  not  file  his  cer- 
tificate till  within  two  days  of  the  expiration  of 
the  two  years*  time  to  redeem,  and  the  owner  had 
several  times  applied  to  the  county  clerk  for  Infor- 
mation of  the  amount.  Tug  Biver  Goal  Go.  v. 
Brown,  13  Ky.  L.  Rep.L 

A  writ  of  mandamus  to  compel  the  registrar  to 
receive  the  taxes  and  cancel  the  sale  should  be 
granted  where  the  owner  demands  a  list  of  unpaid 
taxes  against  his  property  which  he  pays,  but  by 
mistake  the  taxes  for  one  year  are  omitted  and  the 
registrar  sells  the*  property  for  such  taxes.  Laws 
1873,  chap.  868,  applying  to  the  city  of  Brooklyn, 
provides  that  the  registrar  shall  furnish  a  bill  of 
arrears  of  taxes  and  that  a  receipt  therefor  shall 
be  conclusive  evidence  of  payment.  People  v. 
Registrar  of  Arrears  of  Brooklyn,  114  N.  Y.  19. 

An  agreement  to  accept  a  redemption  offered  by 
the  owner  to  the  holder  of  a  tax-deed,  but  not  con- 
cluded because  the  amount  was  not  known,  oper- 
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ates  as  an  extinguishment  of  constructive  posses 
slon  by  the  holder  of  the  tax-deed.  Cornell  Uni- 
versity v.  Mead,  80  Wis.  887, 49  N.  W.  81ft. 

An  owner  maJdng  redemption  supposing  and  In* 
tending  It  was  in  full  for  all  delinquent  taxes,  but 
incomplete  by  reason  of  the  treasurer's  unau- 
thorised double  sale  of  the  land  on  the  same  day, 
wlU  be  permitted  to  redeem  from  the  other  sale 
even  after  the  statutory  time  has  passed.  Shoe- 
maker V.  Lacey,  88  Iowa,  277. 

The  payment  of  the  redemption  money  demanded 
by  the  clerk  of  the  court  on  a  mortgage  forclos- 
ure,  where  the  amount  is  less  than  that  required, 
will  not  debar  the  owner  from  a  redemption  by 
paying  the  balance  after  the  statutory  time  has 
elapsed  and  the  mistake  is  discovered.  Wakefield 
V.  Botherham,  67  Iowa,  444. 

But  under  the  Virginia  statute  requiring  for  a 
redemption  from  tax  sale  that  a  payment  must  be 
made  of  the  taxes  for  the  year  in  which  the  land 
was  sold,  and  a  payment  for  the  year  for  which  It 
was  sold,  a  oerttflcate  of  redemption  Issued  by  the 
auditor  of  state  net  showing  the  payment  for  both 
years  will  not  Invalidate  a  tax  sale.  The  state  is 
not  bound  by  negligence  of  Its  officers.  The  own- 
er should  have  tendered  the  whole  amount  de- 
manded by  the  law  if  not  demanded  by  the  officer* 
Harmon  v.  Steed,  48  Fed.  Bep.  77tt. 

And  the  payment  of  the  taxes  made  and  received 
In  Ignorance  that  the  property  had  already  been 
sold  for  taxes,  will  not  prevent  a  tax  deed  from 
being  issued  after  the  time  for  redemption  has  ex- 
pired, notwithstanding  Iowa  Code,  •  807,  provides 
that  the  treasurer's  receipt  shall  be  In  fuU  of  the 
party's  taxes  for  that  year.  The  landowner  la  not, 
however,  concluded  by  the  deed,  but  he  is  not  a 
party  to  this  suit  of  mandamus  and  a  deed  should 
issue.   Jones  v.  Welslng,  58  Iowa,  230. 

The  mistake  of  the  collector  in  giving  the  owner 
of  land  information  that  there  are  no  taxes  against 
It  where  there  Is  not  a  complete  tender  made  of 
the  full  amount  necessary  to  redeem,  will  not  In- 
validate the  subsequent  sale.   The  law  pcesumea 
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regularly  taxed  for  the  year  1884,  and  were 
returned  as  delinquent,  sold fornon- payment 
of  the  taxes,  etc.,  and  no  redemption  having 
been  made,  a  tax  deed  thereof  was  executed 
to  the  defendant,  and  recorded  May  29,  1888. 
The  lands  were  then  unoccupied,  and  so  re- 
mained for  tiie  period  necessary  to  bar  an 
action  for  their  recovery  under  sections  1188 
«nd  1169.  It  is  plain  that  the  plaintiff,  the 
former  owner,  had  in  good  faith  attempted 
«nd  ofiFered  to  pay  to  the  proper  town  treas- 
urer, in  due  season,  the  taxes  for  which  the 
laiids  were  sold,  together  with  the  taxes  on 
his  other  lands  in  the  same  town,  and  was 
informed  that  there  were  no  taxes  on  the  roll 
Against  them.  The  town  treasurer  whose 
official  duty  it  was  to  furnish  the  information 
applied  for,  and  who  represented  the  state 
in  the  exercise  of  the  taxing  power,  pro  hao 
^riee,  was  mistaken ;  and  no  fault,  upon  the 
facts  found,  can  be  imputed  to  the  plaintiff. 
He  had  a  right  to  regard  the  information  as 
true,  and  there  is  nothing  to  show  that  he 
had  any  reason  to  distrust  it.  There  was  no 
occasion  for  him  to  consult  the  sale  list,  or 
the  notice  of  redemption  of  lands  sold,  and 
he  had  no  occasion  to  i)ursue  the  matter  fur- 
ther. Shall  he  lose  his  lands  by  reason  of 
the  tax  deed,  and  for  no  fault  of  his  own? 
Here  is  a  clear  case  of  mutual  mistake,  which 
would  certainly  be  ground  for  relief  in  a 


court  of  equity,  under  its  original  Jurisdio-> 
tion,  in  cases  of  fraud,  accident,  and  mis* 
take, — a  mistake  which,  if  not  corrected, 
carries  with  it  all  the  injurious  consequences 
of  a  fraudulent  misrepresentation.  £quity 
has  jurisdiction,  not  only  to  arrest  tax  pro- 
ceedings, but  to  set  aside  tax  deeds  founded 
on,  or  resulting  ht)m,  fraudulent  conduct  of 
taxing  officers.  Lejferts  v.  Calumet  County 
Suprs.  21  Wis.  688;  Slater  v.  Maxmll,  78  U. 
8.  6  Wall.  268,  277,  18  L.  ed.  796,  799.  And 
the  first  question  presented  is,  assuming  that 
sufficient  ground  exists  for  avoiding  the  tax- 
deed  after  the  lapse  of  the  statutory  bar  of 
three  years,  whether  it  can  be  made  available 
in  a  legal  action  of  ejectment,  or  must  resort 
be  had  to  an  equitable  action  to  cancel  the 
tax-deed.  The  statute,  section  1188,  is  that 
**no  action  shall  be  maintained  by  the  former 
owner,  or  any  person  claiming  under  him,  to 
recover  the  possession  of  any  land,  or  any 
interest  therein,  which  shall  have  been  con- 
veyed by  deed  for  the  non-payment  of  taxes, 
or  to  avoid  such  deed  against  any  person 
claiming  under  such  deed,  unless  such  action 
shall  be  Drought  within  three  vears  next  after 
the  recording  of  such  deed.*^  This  statute 
does  not  apply  (1)  when  the  tax  has  been 
paid  before  sale ;  and  (2)  when  the  land  has 
been  redeemed  after  sale.  Under  our  system 
of  pleading  no  formal  reply  is  allowed  to 


that  be  saw  the  publication  of  the  delinquent  list 
and  If  he  neglects  to  pay  bte  taxes  he  must  take  the 
^oneequeoces.    Raley  v.  Gulnn,  76  Mo.  868. 

And  to  relieve  a  party  for  non'redemptlon  from 
tax  sate  by  reason  of  the  failure  of  the  officer  to 
impart  proper  information  at  the  time  of  attempted 
redemption,  the  party  must  have  been  speoiflo  in 
Ills  demand  for  a  search  for  all  sales.  Lamb  v.  Ir- 
wln«  69  Pa.  436. 

A  tax  deed  Is  not  Invalidated  by  reason  of  the 
officer  failing  to  furnish  the  owner  the  necessary 
Information  for  redemption  where  he  had  pre- 
viously furnished  the  proper  Information.  If  he 
bad  not  furnished  the  information  at  all  it  would 
t)e  different.  Yan  Benthuysen  v.  Sawyer,  86  N.  Y. 
IfiO. 

An  Inaccurate  statement  made  by  the  treasurer 
of  the  county  as  to  the  amount  necessary  to  re- 
deem is  not  ground  for  setting  aside  the  tax  deed 
where  the  redemption  is  not  attempted  at  the  time. 
Ellsworth  V.  Oordrey,  68  Iowa,  676. 

Under  Colorado  Gen.  Laws  1B77«  B  2346,  the  county 
is  liable  to  the  purchaser  of  tax  sale,  where  no  tax 
was  due  and  the  sale  was  caused  by  mistake  or 
wrongful  act  of  the  treasurer,  clerk,  or  assessor, 
and  these  officers  are  liable  to  the  county.  Hiurd 
T.  Hamili.10Colo.174. 

A  deed  is  invalid  that  is  issued  at  six  o*clook  in 
the  morning  through  collusion  of  the  officer  and 
the  purchaser,  where  the  officer  assured  the  owner 
he  could  have  till  eight  o'clock  that  day  to  re- 
deem.  Mather  v.  Hutchinson,  S5  Wis.  27. 

JB/eet  ttf  tender  of  the  taxes  or  redemption  money. 

A  tender  made  as  soon  as  the  title  is  ascertained 
will  invalidate  a  tax  sale,  where  part  of  the  land 
was  claimed  by  the  state  and  a  part  by  the  United 
States,  and  the  state  authorities,  to  avoid  unneoes- 
^ry  troubte  and  expense,  agreed  that  no  legal 
«tepe  would  be  taken  to  enforce  the  collection  un- 
to the  title  was  adjusted.  Litchfield  v.  Webster 
County,  101 U.  S.  778, 25  L.  ed.  906. 

A  lawful  tender  of  the  tax  on  lands  to  the  proper 
•officer  authorized  to  receive  the  same,  is  equivalent 
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to  the  payment  of  the  tax  and  renders  a  tax  sale  of 
the  property  void.  The  same  rule  applies  to  re* 
demptions.   Schenok  v.  Peay,  1  Dill.  267. 

And  an  instruction  that  it  is  immaterial  whether 
the  non-payment  of  taxes  was  owing  to  the  negli- 
gence of  the  agent,  or  of  the  treasurer,  or  both,  la 
erroneous.    Baird  v.  Oahoon,  5  Watts  St  8. 640. 

The  tender  of  the  amount  due  will  avoid  a  tax 
deed,  though  the  tender  be  made  by  other  than  the 
owner,  even  if  the  statute  says  that  payment  is  to 
be  made  by  the  owner;  and  it  may  be  made  after 
the  statutory  time  if  made  before  the  tax  sale  oc- 
curs, fiennett  v.  Hunter,  76  U.  8. 9  WalL  ftM,  19  L. 
ed.  678, 18  Oratt.  100. 

And  a  tender  refused  In  advance,  before  It  is 
made,  because  not  made  by  the  actual  owner  la 
good  as  though  actually  made  and  will  Invalidate 
the  tax  sale,  if  made  in  time.  Tracey  v.  Irwin,  86 
U.  8. 18  Wall.  6tf .  21  L.  ed.  786. 

The  payment  or  tender  of  a  tax  to  the  proper 
officer  destroys  the  lien  thereof,  and  renders  in- 
valid any  tax  sale  thereafter  for  such  taxes.  Hoge 
V.  Hubb,  94  Mo.  489;  Klnsworthy  v.  Austin,  23  Aik. 
87S. 

The  tender  to  the  tax  collector  of  taxes,  and  re- 
fusal to  accept  will  relieve  the  owner  from  default 
even  where  the  collection  has  been  enjoined  in  a 
suit  to  which  the  taxpayer  is  not  a  party,  and  a  tax 
deed  cannot  thereafter  be  made  unless  the  tax  col- 
lector makes  a  demand  on  the  owner  for  the  taxes. 
Doe  v.  Burford,  26  MisB.  104. 

A  tender  of  redemption  money  to  the  treasurer 
and  a  refusal  by  him  is  equivalent  to  a  payment. 
Cunningham  v.  Markland,  5  U.  G.  Q.  B.  645;  Dubois 
V.  Hepburn,  86  U.  B.  10  Pet.  1, 9  L.  ed.  825;  State  v. 
Haughey,  6  Kan.  626;  Matthews  v.  Buckingham,  22 
Kan.  166;  Olin  v.  Rohrbaugh,  28  Kan.  412. 

After  a  sale  for  taxes,  any  one  interested  could 
tender  payment  for  all  the  other  co-tenants  as  well 
as  for  himself,  and  an  offer  of  payment  wlthm  the 
time  allowed  by  law  for  the  purpose  of  saving  a 
forfeiture,  will  be  equivalent  to  an  actual  pay* 
menu   Loomis  v.  Pingree,  48  Me.  812.  L  T. 
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new  matter  set  up  as  a  defense,  but  the 
plaintiff  is  allowed  to  reply  in  evidence  at 
the  trial.  Had  the  taxes  in  this  case  been 
actually  paid  to  the  treasurer,  there  can  be 
no  doubt  the  plaintiff  would  be  allowed  to 
show  that  fact  to  defeat  the  tax -deed,  because 
in  such  case,  by  the  st-atute,  it  would  be  ab- 
solutely void,  and  of  no  avail.  In  Morgan 
▼.  Bishop,  66  Wis.  284,  it  was  held  that  the 
plaintiff  in  ejectment  might,  without  having 
pleaded  them,  show  any  facts  affecting  the 
yalidity  of  the  tax-deed,  or  which  would 
render  it  unavailable  to  the  defendant.  We 
hold,  therefore,  that  the  question  raised  can 
be  litigated  in  this  action,  under  the  present 
pleadings. 

2.  Il  cannot  be  maintained,  we  think,  that 
the  taxes  in  this  case  were  actually  paid. 
The  order  providing  for  the  payment  of  the 
amount  of  such  taxes,  interest,  etc.,  into 
court,  before  judgment  was  entered  for  the 
plaintiff,  sets  that  (]^uestion  at  rest ;  but  the 
question  still  remains  whether  what  took 
place  by  way  of  offer  to  pay,  and  mistaken 
information  by  the  officer  whose  duty  it  was 
to  state  the  amount  of  taxes,  if  any,  on  plain- 
tiff's land,  does  not  place  him,  substantially, 
for  all  purposes  of  protect! ni;  his  rights,  in 
the  same  position  as  if  he  had  actually  paid 
his  money,  and  so  that  the  lien  of  the  taxes 
was  removed  in  like  manner  as  that  of  a 
mortgage  bv  tender,  though  not  kjspt  good, 
which  discnarges  the  lien  of  a  mort>;age, 
(Breitenbach  v.  Turner,  18  Wis.  147 ;  Kort- 
Tight  V.  Cody,  21  N.  Y.  843,  78  Am.  Dec. 
145;  LuomisY.Pingree,  48  Me.  812),  and  there- 
fore the  power  of  the  taxing  officer  to  pro- 
ceed further  was  suspended  or  defeated.  In 
Breiich  v.  Coxe,  81  Pa.  846,  it  is  said :  •'It  is 
an  almost  universal  rule  which  substitutes 
a  tender  for  performance  when  the  tender  is 
frustrated  by  the  act  of  the  party  entitled  to 
performance. "  In  UandaU  v.  DaiUy,  66  Wis. 
285,  it  was  held,  in  respect  to  paying  taxes 
after  they  had  been  returned  as  delinquent,— 
a  similar  question, — that  a  landowner  mak- 
ing such  payment  to  the  county  treasurer  is 
entitled  to  rely  upon  the  statement  of  the  of- 
ficer as  to  the  amount  due,  and  cannot  be 
prejudiced  by  a  mistake  of  the  officer  as  to 
the  amount,  and  the  tax-deed  issued  upon  a 
subsequent  sale  was  held  void,  although  the 
sum  paid  was  twenty-five  cents  less  than  the 
amount  actually  due ;  and  in  many  other  like 
cases  the  same  ruling  has  been  made,  to  the 
effect  that  the  mistake  of  the  officer  in  stating 
the  amount  due  will  not  s^ect  the  redemp- 
tion made  in  reliance  thereon.  Dietrich  v. 
Mason,  57  Pa.  40 ;  Price  v.  Mott,  52  Pa.  315 ; 
Baird  v.  Ckbhoon,  5  Watts  &  B.  540.  In  Bubb 
V.  Tompkins,  47  Pa.  859,  a  redemption  was 
held  not  defeated  by  th^  failure  to  pay  another 
tax  on  the  lands,  necessary  to  make  the  re- 
demption good,  caused  by  the  mistake  of  the 
county  treasurer;  and  iorrest  v.  Henry,  83 
Minn.  434,  was  a  like  case  to  the  last,  where 
a  subsequent  sale  and  deed  for  the  omitted 
tax  were  held  void.  In  Van  Benthuysen  v. 
SaiDyer,  86  N.  Y.  150,  it  was  held  that,  if 
redemption  of  lands  sold  for  taxes  is  pre- 
vented by  the  fault  or  misconduct  of  the  of- 
ficer through  whom  such  redemption  is  to  be 
made,  the  title  will  not  pass  by  a  subsequent 
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deed  to  the  purchaser.  These  decisions  are 
founded  on  the  ground  that  the  treasurer  is 
the  legal  custodian  of  the  books,  and  pos- 
sesses full  and  authentic  information,  and  it 
is  his  official  duty  to  furnish  it ;  that  the 
landowner  cannot  get  the  necessary  informa- 
tion in  any  other  way,  and  is  not  bound  to 
search  the  books  for  himself,  and  that  land- 
owners almost  always  do,  and  rightfully 
may,  depend  on  information  thus  received; 
audi  that  the  party  cannot  be  involved  in  the 
loss  of  his  land  by  the  mistake  of  the  officer. 
The  same  reasons  ought  to  be  followed  with 
like  consequences  in  a  case  like  this,  where 
the  landowner  applies  to  pay,  and  offers  and 
is  ready  to  pay,  the  taxes  on  his  lands,  and 
is  informed  by  the  treasurer,  as  in  this  case, 
that  there  are  none  to  pay,  and  courts  of  the 
highest  respectability  and  authority  have  so 
held.  In  t^ople  v.  Registrar  oj  Arrears  of 
Brooklyn,  114  N.  Y.  19,  it  was  held  that 
where  a  taxpayer  calls  upon  the  proper  officer 
for  a  statement  of  all  the  taxes  due  from  him, 
receives  a  statement,  and  pays  accordingly, 
and  afterwards  the  land  is  sold  for  nonpay- 
ment of  taxes  in  arrear  when  such  statement 
was  furnished,  and  not  included,  by  mistake 
of  the  officer,  the  title  of  the  taxpayer  is  not 
divested  by  the  sale.  To  the  same  effect  ia 
the  case  of  Martin  v.  Barbour,  34  Fed.  Rep. 
701-710,  where  the  question  was  elaborately 
considered.  Einstoorthy  v.  Austin,  28  Ark. 
875,  is  to  the  same  effect ;  and  in  the  case  of 
Breisch  v.  Coxe,  81  Pa.  836,  845-848,  the  au- 
thorities are  reviewed,  and  it  is  there  held 
that,  if  the  owner  pays  all  the  taxes  stated 
by  the  treasurer,  he  has  done  his  whole  duty ; 
that  ^'his  claim  to  be  protected  against  a  sale 
of  his  lands  for  taxes  he  stood  ready  to  pay, 
but  which  the  proper  officer  has  failed  to 
present  to  him  on  demand,  is  quite  as  great 
as  Uiat  of  the  purchaser  to  be  protected 
against  the  act  of  the  same  officer  in  making^ 
a  sale  for  taxes  actually  paid  ;''  and  that  ^it 
is  but  just  that  a  bona  fide  attempt  to  pay  all 
the  taxes,  frustrated  by  the  fault  of  the 
treasilrer,  should  stand  as  the  equivalent  of 
actual  payment.  **  Loomis  v.  Pingree,  43  Me. 
812.  In  Breisch  v.  Coxe,  supra,  it  was  held 
that  the  five-years  statute  of  limitations  con- 
tained in  the  third  section  of  the  Act  of  April 
8,  1804,  that  no  action  should  lie  for  the  re- 
covery of  lands  sold  for  taxes,  "unless  the 
same  be  brought  within  five  years  after  the 
sale  thereof  S)r  taxes,  as  aforesaid,"  would 
not  bar  the  plaintiff's  right  of  recovery  as. 
against  a  sale  for  taxes  under  such  circum- 
stances, and  it  was  said  by  the  court :  **  If, 
then,  a  bona  fide  offer  to  pay  all  the  taxes, 
.  .  .  fmstrated  by  the  negligence  of  the 
treasurer  to  give  information  of  all  the  taxes- 
charged  against  the  land,  is  the  legal  equiva- 
lent of  actual  payment  of  taxes,  in  taking 
away  the  jurisalction,  as  we  have  seen  it  is, 
the  conclusion  follows  that  the  limitation  of 
five  years  in  the  Act  of  1804  does  not  apply 
to  such  a  case.  The  want  of  authority  to  sell 
is  as  clear  as  when  the  taxes  have  been  act- 
ually paid,  and  the  owner  is  not  bound  to 
presume  a  sale,  and  follow  up  its  conse- 
quences, within  five  years.  All  the  hardship- 
attributed  to  the  purchaser's  want  of  knowl- 
edge is  as  fairly  imputable  to  a  caso  of  actual 
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payment  as  it  is  to  one  of  tendered  payment 
In  neither  does  the  fact  appear  so  as  to  chal- 
lenge his  notice."  As  to  all  such  defects  or 
want  of  authority  to  sell  and  convey,  the 
doctrine  of  eaveat  emptor  applies,  and  the 
purchaser  who  takes  a  title  depending  upon 
the  exercise  of  special  statutory  authority 
cannot  be  considered  a  bona  fide  purchaser 
without  notice.  He  must  see  to  it,  at  his 
peril,  that  the  title  he  takes  is  a  valid  one. 
Besides,  he  never  pays  a  full  or  fair  price, 
but  gets,  rather,  "acres  for  cents."  Cooley, 
Taxn.  2d  ed.  475-558;  2  Desty,  Tazn.  850; 
Curts  V.  OUna,  7  Biss.  260 ;  Martin  v.  Bar- 
bour, 84  Fed.  Bep.  711.  And  this  is  true 
even  after  the  three-years  statute  of  limita- 
tions has  run  in  favor  of  the  deed,  to  the  ex- 
tent that  a  purchaser  for  full  value,  and  with- 
out notice,  from  the  grantee  in  the  tax-deed, 
will  not  be  protected,  from  a  secret  and  un- 
official redemption  from  the  sale.  Warren 
V.  Putnam^  68  Wis.  410;  Oomell  University 
V.  Mead,  80  Wis.  887.  It  was  not  within  the 
plan  or  purpose  of  the  statute  of  limitations 
in  respect  to  tax -deeds  that  the  lapse  of  the 
statutory  period  should   be   conclusive  as 


against  the  question  of  payment  or  redemp- 
tion, or  bona  fide  attempts  to  make  payment 
or  redemption  which  have  been  frustrated  by 
the  fault  of  the  officer  to  or  through  whom 
such  payment  could  alone  be  made.  Mc- 
Mahon  V.  McQraw,  26  Wis.  615 ;  Fox  v.  Zim- 
mermann,  77  Wis.  415.  This  special  limita- 
tion applies  only  to  actions  in  which  the 
validity  or  regularity  of  the  tax  proceedings 
are  questioned  for  want  of  conformity  with 
the  provisions  of  law.  Questions  of  payment 
and  redemption,  and  matters  which  put  the 
landowner  in  a  position  where  he  may  claim 
that,  as  to  him,  the  taxes  have  been  so  far 
paid,  or  the  land  redeemed,  as  to  make  fur- 
ther proceedings  illegal,  are  not  within  the 
statute,  or  concluded  by  it.  This  is  no  hard- 
ship, as  against  the  purchaser  at  the  tax  sale, 
who  purchases  for  such  a  small  consideration, 
and  who  stands  in  privity  with  the  tax  of- 
ficers, who  are  alone  at  fault  in  the  premises, 
and  is,  in  law,  affected  with  notice  of  that 
fact.  We  therefore  hold  that  the  recovery  in 
this  case  was  right. 
Th4jv4gme7U  of  the  Circuit  Cawrt  is  aJJWrMd. 
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George  A.  ARNOLD  et  at,,  Appts,^ 
Augustus  B.  BOURNIQUB. 
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The  ezeeation  aod  delivery  of  aa  arcbi- 
teet*fl  eertifleate  under  abntlding  con- 
tract providing  tov  imyment  upon  the  present- 
ation of  such  oertlflcate,  entitles  the  oontractor 
to  pavment,  although  the  certificate  is  not  kept 
by  him  but  is  banded  back  to  the  architect  and 
DO  presentation  is  made  to  the  owner. 

(January  19, 1803J 

APPEAL  \S7  plaintiffs  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Superior  Court  for  Cook 
County  m  favor  of  defendant  in  an  action 
brought  to  recover  the  balance  of  the  contract 
price  for  erecting  a  certain  buildine:.    Bef)ersed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Albion  Gate*  for  appellants: 

If  a  certificate  offered  at  the  hearing  may 
be  impeached  by  quantum  meruit  evidence, 
{Davidson  v.  Provost,  86  111.  App.  l^t)  the  in- 
ference is  sound  that  plaintiffs  may  show  that 
the  certificate  is  withheld  improperly,  fraudu- 
lently, or  by  any  mistake,  by  showing  that 
plaintiffs  are  entitled  to  receive  it. 

Although  a  building  contract  makes  the  ob- 
taining of  the  certificate  of  the  architects  a 
condition  precedent  to  the  owner's  liability, 
yet,  where  the  architects  arbitrarily  withhold 
such  certificate,  the.  builder  may  recover  byl 


showing  that  he  performed  the  contract  ac- 
cording to  its  terms. 

BeniUy  y.  Davidson,  74  Wis.  430;  Miehadis 
V.  Wolf,  186  m.  6rj;  Wilderman  v.  PiUs,  80 
111.  App.  416;  Foioler  v.  Deakman,  84  IlL  180. 

When  it  is  provided  in  the  contract  that  the 
decision  of  an  architect  shall  be  final  on  all 
questions  of  difference  arising  under  the  con- 
tract, his  decision  that  the  work  is  completed 
in  conformity  with  the  terms  of  the  contract  is 
conclusive  unless  impeached  for  fraud.  Down- 
ey V.  aDonneU,  86  111.  40. 

When  the  suiserintendent  selected  by  the 
parties  capriciously  or  fraudulently  refuses  to 
give  the  contractor  a  certificate  of  completion, 
the  latter  is  not  thereby  debarred  from  recovery 
after  performance. 

Badger  v.  Kerher,  61  111.  828. 

The  final  certificate  made  by  Burnham  & 
Root  was  conclusive  upon  both  parties,  and  no 
evidence,  other  than  evidence  of  fraud  or  mis- 
take, was  admissible  to  impeach  it. 

McAuleyY.  Garter,  22  111.  58;  KorfY,  Lull, 
70  III.  420;  Dm/mey  v.  aDonnell,  02  111.  650. 

When  the  architect  has  once  rnade  the  cer- 
tificate he  IB  functus  officio  and  he  cannot  sub- 
sequently vary  or  alter  it. 

Jofies  V.  Jones,  17  L.  J.  Q.  B.  170. 

A  recovery  may  be  had  upon  a  promissory 
note  payable  on  demand,  though  no  demand 
may  be  made,  and  the  same  is  true  of  a  certifi- 
cate of  deposit,  which  specifies  that  it  is  pay- 
able "on  return  of  this  certificate  properly  en- 
dorsed." 

BufU  Y.  Divine,  37  111.  187;  Butterfield  v. 


NOTB.— The  above  decision  adds  what  seems  to  be 
m  new  point  to  the  law  as  to  certlticatee  of  per- 
formance by  architectSflengiDeera,  and  others  who 
are  made  Judges  of  the  completion  of  a  contract. 

As  to  the  flreneral  rules  governing  such  oertifl- 

«)  Ti.  R  A. 


cates,  see  Boettler  v.  Tendiok,  5  L.  R.  A.  270,  and 
note,  73  Tex.  488;  Hanley  v.  Walker.  8  L.  R.  A.  207, 
and  note,  79  Micb.  007;  Cbism  v.  Bchlpper,  2  L.  R.  A. 
544,  51  N.  J.  L.  1;  Brady  v.  New  7ork,  2  Ia  B.  A.  751« 
112  N.  T.  480. 
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Finzie,  2  Til.  445. 30  Am.  Dec.  657;  Armstrong 
T.  CdLdtodl,  2  UL  540;  WaUaee  y.  MeConneU. 
88  U.  8.  18  Pet.  186,  10  L.  ed.  98. 
Mr,  Qfiorge  W.  Brandt  for  appellee. 

Cralif*  <7.,  delivered  the  opinion  of  the 

ecu It : 

This  was  an  action  of  assumpsit,  brought 
by  Arnold  &  Taggert.  appellants,  against 
Augustus  E.  Bourn ique,  to  recover  balance 
claimed  to  be  due  on  a  buildine  contract  ex- 
ecuted by  the  parties  on  the  Ist  aay  of  March, 
1883.  On  the  trial  in  the  circuit  court,  after 
the  plaintiffs  had  closed  their  testimony,  on 
motion  of  the  defendant  the  court  instructed 
the  jury  to  find  for  the  defendant.  Under 
the  instruction  a  verdict  was  returned  for  de- 
fendant, upon  which  the  court  entered  a 
Judgment,  which,  on  appeal,  was  aflirmed  in 
the  appellate  court. 

In  order  to  determine  whether  the  court 
erred  in  the  instruction  to  the  jury  it  will  be 
necessary  to  refer  brlefljr  to  the  testimony  in- 
troduced by  the  plaintiffs.  Under  the  con- 
tract executed  by  the  parties  and  read  in 
evidence  plaintiffs,  copartners,  agreed  to  do 
all  the  carpenter  work  and  furnish  the  ma- 
terial therefor  for  defendant's  dancing  acad- 
emy and  dwelling-house  on  Twenty-Third 
street,  Chicago,  in  consideration  of  which 
the  defendant  **  agreed  to  pay  plaintiffs,  upon 
the  presentation  of  certificates  signed  by  the 
said  Bumham  &  Root,  [who  were  the  arch- 
itects named  in  the  contract,  ]  in  the  sum  of 
$11,254.80.  .  .  .  Damages  for  delay,  as 
mentioned  in  the  specifications,  shall  be  de- 
ducted from  the  contract  price  as  liquidated  ; 
and,  furthermore,  fifteen  per  centum  of  the 
value  of  all  work  done  and  materials  fur- 
nished shall  be  held  back  until  this  contract 
is  declared  by  said  Bumham  &  Root  com- 
pleted ;  or  if  contract  is  completed  at  speci- 
fied time  or  times,  said  fifteen  per  cent  kept 
back  shall  then  be  paid  forty  days  after  the 
work  of  this  contract  is  declared  bv  architects 
finished,  provided  said  wurk  and  materials 
are  free  and  discharged  from  all  claims,  liens, 
and  charges."  The  contract  also  contained 
the  following  clause:  ''And  in  case  the 
parties  shall  fail  to  agree  as  to  the  true  value 
of  extra  or  deducted  work  or  the  amount  of 
extra  time,  the  decision  of  the  architect  shall 
be  final  and  binding ;  the  same  in  case  of  any 
disagreement  between  the  parties  relating  to 
the  performance  of  any  covenant  or  agreement 
herein  contained. "  The  plaintiffs,  after  read- 
ing the  contract  in  evidence,  introduced  evi- 
dence tending  to  prove  that  after  the  contract 
was  executed  the  plaintiffs  proceeded  with 
the  work  under  the  contract,  and  fully  com- 
pleted their  contract,  as  they  claimed,  about 
tlie  last  day  of  October,  1883.  As  the  work 
progressed  the  defendant  paid  on  certificates 
issued  by  the  architects  |8,800.  In  No- 
vember, 1883,  plaintiffs  called  on  Bumham 
&  Root  for  a  final  certificate  of  the  balance 
due  under  the  contract,  claiming  also  for  ex- 
tras. On  the  22d  day  of  November  Bumham 
&  Root  adjusted  the  accounts  of  the  plain- 
tiffs, allowing  a  certain  amount  for  extras, 
and  deducting  certain  amounts  for  work  left 
off ;  and  as  showing  the  conclusion  reached 
in  the  amount  for  extra  work  claimed,   and 
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as  respects  the  deductions,  they  gfve  plain- 
tiffs two  papers,  as  follows :  **  D^uction  for 
work  left  off  and  defective  workmanship  done 
by  Taggert  &  Arnold  at  A.  £.  Boumioue^ 
total,  $288.01.  Also  extras.  Chicago,  No- 
vember 22nd,  1888."  ** Items  allowed  Tag- 
gert &  Arnold  onBoumique,  total,  $281.76.* 

These  two  papers  were  delivered  as  to  the 
final  decision  of  the  architects  on  the  two 
questions  embraced  therein.  A  few  days  after 
the  above  papers  were  delivered,  the  arch- 
itects, Bumham  &  Root,  made  out  and  de- 
livered plaintiffs,  or  one  of  them,  a  final 
certificate  for  $1,747, — the  balance  due  from 
the  defendant  to  plaintiffs  under  the  contract 
and  for  extras  after  allowing  for  deductions 
in  favor  of  defendant.  This  final  certificate 
was  executed  bv  the  architects,  and  delivered 
to  one  of  the  plaintiffs,  who,  being  dissatis- 
fied with  the  amount,  handed  it  back  to  Bum- 
ham &  Root.  Some  time  after  the  certificate 
was  handed  back,  plaintiffs  called  on  Bum- 
ham for  the  certificate,  but  they  failed  to  get 
it,  Burnham  informing  them  that  he  had 
made  out  one  certificate,  and  would  not  make 
another.  The  theory  upon  which  the  circuit 
court  instructed  the  jury  to  find  for  the  de- 
fendant, as  we  understand  from  the  record, 
was  that  the  plaintiffs  could  not  recover  un- 
less they  had  first  obtained  a  certificate  from 
the  architects  of  the  balance  due,  and  pre- 
sented that  certificate  to  the  defendant ;  that 
the  presentation  of  a  certificate  under  the  con- 
tract was  a  condition  precedent  to  a  recovery. 

Where,  by  the  terms  of  a  contract  under 
which  materials  are  furnished  and  labor  is 
performed  in  the  erection  of  a  building,  it  is 
provided  that  payment  shall  only  be  made 
upon  the  certificate  of  an  architect,  the  law 
is  well  settled  that  the  obtaining  of  such 
certificate  is  a  condition  precedent  to  the  pay- 
ment of  the  money,  and  an  action  cannot,  as 
a  general  rule,  be  maintained  to  recover  the 
money  until  the  certificate  has  been  obtained 
from  the  architect.  Packard  v.  Van  Schoiek^ 
58  111.  80;  Ooey  v.  Lehman,  79  Dl.  178; 
Ba/mey  v.  Giles,  120  111.  154. 

If,  however,  the  materials  have  been  fur- 
nished and  the  work  completed  according  to 
the  contract,  and  a  certificate  has  been  de- 
manded from  the  architect  and  fraudulently 
withheld  by  him,  the  contractor  will  be  re- 
lieved from  the  necessity  of  procuring  the 
architect's  certificate.  Michadu  t.  WhQ',  186 
111.  68. 

In  the  first  count  of  the  declaration  it  was 
averred  that  Uie  defendant  had  fraudulently 
prevented  the  architects  from  issuing  a  certi- 
ficate, and  that  tbev,  the  architects,  had 
wrongfully  and  fraudulently  neglected  and 
refused  to  issue  a  certificate ;  and  on  the  first 
trial  of  the  cause  the  plaintiffs  undertook  to 
establish  the  averments  of  the  declaration. 

In  this,  however,  they  did  not  succeed. 
SubRequently,  and  on  October  27,  1883,  an 
additional  count  to  the  declaration  was  fl.led. 
in  which  the  plaintiffs,  after  setting  out  the 
building  contract,  averred  that  as  to  deduc- 
tions and  extras  Burnham  &  Root  were  to 
decide,  and  their  decision  was  to  be  final,  as 
well  as  to  all  payments  to  plaintiffs,  and  all 
other  matters  growing  out  of  and  pertaining 
to  the  performance  of   all  said   work  ana 
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promises;  and  that  defendant  promised  to 
pay  plaintiff  such  sums  as  Burnham  &  Root 
should  adjudge  *due  them.  That  after  the 
completion  of  said  work,  on,  to  wit,  No> 
vember  1,  1883,  said  architects  made  a  full 
and  final  adjudication  in  writing,  which 
they  signed,  of  the  final  amount  and  balance 
due  plaintiffs  for  said  workund  material,  and 
passed  upon  all  deductions  and  extras,  in 
which  writing  they  found  that  there  was  due 
from  defendant  to  plaintiffs  a  balance  of 
$1,747.  That  bv  means  of  the  premises  de- 
fendant became  indebted  to  pay  plaintiffs  the 
said  sum  of  $1,747  when  requested,  yet, 
although  often  requested,  have  hitherto  re- 
fused. The  evidence  of  the  plaintiffs  In  re- 
gard to  the  adjustment  of  the  accounts  of  the 
parties  by  the  architects  and  the  execution 
and  delivery  of  a  final  certificate  showing  the 
balance  due  the  plaintiffs  was  introduced  for 
the  purpose  of  sustaining  the  additional 
count  of  the  declaration,  anTl  we  are  inclined 
to  the  opinion  that  the  court  erred  in  taking 
the  case  from  the  jury  by  the  instruction. 
By  the  terms  of  the  contract  itself  the  par- 
ties had  agreed  that  in  case  of  disagreement 
relating  to  extra  work  or  work  to  be  deducted, 
or  in  regard  to  the  performance  of  any  cove- 
nant of  the  contract,  the  decision  of  the  archi- 
tect should  be  final.  Under  this  provision 
of  the  contract,  after  the  labor  and  materials 
had  been  furnished,  and  the  job  completed, 
the  plaintiffs  had  the  right  to  prove  that  their 
accounts  for  labor  and  material  had  been  ad- 
justed by  the  architects,  and  that  the  amount 
due  had  been  determined,  and  a  final  certifi- 
cate issued,  and  delivered  to  them,  showing 
the  amount  then  due.  The  execution  and  de- 
li very  of  the  certificate  by  the  architects  was 
final  and  conclusive  upon  boUi  the  plaintiffs 
and  the  defendant,  unless  fraud  or  mistake 
was  shown,  which  is  not  pretended  on  either 
side.  MeAuley  v.  Can-ter,  22  111.  63 ;  K<yrf 
v.  LvU,  70  111.  420,  84  111.  225.  When  the 
architect-s  had  adjusted  the  accounts,  deter- 
mined the  amount  due,  executed  and  de- 
livered to  plaintiffs  a  final  certificate,  the 


rights  of  the  parties  became  fixed.  The  fact 
that  the  plaintiffs  did  not  keep  the  final 
certificate,  but  handed  it  back  to  the  archi- 
tect, did  not  change  the  situation  or  right» 
of  the  parties.  Nor  did  such  act  affect  the 
validity  of  the  certificate;  its  validity  re- 
mained the  same  after  it  was  returned  as  it 
did  when  in  plaintiffs'  hands. 

It  is,  however,  claimed  that  the  defendant 
could  only  be  made  liable  to  pay  upon  the 
presentAtion  of  the  certificate  to  him  by  the 
plaintiffs,  and,  as  the  plaintiffs  failed  to 
present  the  certificate,  they  could  not  recover. 
We  do  not  concur  in  that  view.  A  recovery 
may  be  had  on  a  promissory  note  payable  on 
demand  although  no  demand  has  been  made. 
8o  also  an  action  may  be  maintained  on  a 
certificate  of  deposit  which  provides  that  it 
is  payable  on  return  of  the  certificate  prop- 
erly indorsed,  although  no  return  of  th& 
certificate  has  been  made.  UutU  v.  Dtmne, 
87  111.  187,  We  perceive  no  reason  why  & 
different  rule  should  be  applied  to  a  certifi- 
cate of  this  character.  Suppose  plaintiffs  had 
lost  their  final  certificate  after  it  was  issued, 
and  it  had  been  destroyed,  so  that  it  never 
could  be  presented  to  defendant,  would  tliey 
be  precl  uaed  from  a  recovery  ?  A  rul  e  of  that 
character  would  be  unjust,  and  might  in 
many  cases  result  injuriously  to  parties.  The- 
presentation  of  the  certificate  was  not  one  of 
the  substantial  requirements  of  the  contract. 
As  has  been  substantially  said  before,  th& 
decision  of  the  architects,  reduced  to  writing, 
and  signed  by  them,  was  the  substantial  act 
which  determined  the  right  of  plaintiffs  ta 
the  money,  and  determined  the  obligation  of 
the  defendant  to  pay.  From  what  has  been 
said  it  follows  that  the  instruction  of  tho 
court  was  erroneous. 

The  judgment  cf  the  Appellate  and  Circuit 
Courts  wtll  be  reversed,  and  cause  remanded  to 
Circuit  Court. 

Petition  for  rehearing  overruled  March  24^ 
1893. 
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Morris  W.  HANNA,  Impleaded,  etc.,  Bespt. 

087  N.  Y.  879.) 

A  fnotlce  of  protest  of  a  note  mailed  to 
an  Indoraer  at  the  town  ^rhere  the  note 
was  payable  under  Laws  1857,  ohap.  416,  9  8, 
permfttiDg  such  notice  where  the  indoraer  lives 
in  the  same  town.  In  rellanoe  only  upon  an  entry 
In  a  direotory  without  further  inquiry  as  to  the 
indoraer^  residence,  which  is  In  fact  in  another 
town  and  which  could  have  heen  readily  asoer- 

— - — — 

NoTS.~The  above  deoialon  seems  to  be  supported 
by  all  the  authorities  that  touch  upon  it  in  requir- 
ing something  more  than  merely  looking-  in  a  di- 
rectory to  constitute  dlHirenoe  in  asoertalninflr  a 
per8on*s  address  for  the  purpose  of  mailing  to  him 
a  notice  of  protest.   Some  of  the  cases,  however, 
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tained  by  inquiry,  is  insufficient  to  charge  hln> 
with  liability  on  the  note. 

(February  28, 1803.) 

APPEAL  by  plaintifT  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  the 
Ontario  County  Circuit  in  favor  of  defendant 
In  an  action  brought  to  enforce  defend  an  t'a 
alleged  liability  on  a  promissory  note.  Af^ 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr,  John  Gillette^  for  appellant: 


have  reasonably  held  such  looking  in  a  directory 
when  aided  by  further  efforts  to  be  sufficient.  It  la 
dear  that  the  directory  Is  one  proper  source  of  in- 
formation but  the  decisions  establish  the  proposi- 
tion that  it  is  not  a  sufficiently  reliable  souroe  to 
justify  a  failure  to  make  further  search. 
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It  was  Dot  necewAry  ettber  tbat  the  notice 
should  bave  been  properly  addressed,  or  tbat 
the  defendant  should,  in  fact*  have  received  it, 
is  order  to  make  b^m  liable. 

Edwards,  Bills  &  Notes,  610. 

In  this  case  the  cashier,  being  the  notary, 
had  a  right  to  Tely  exclusively  on  his  supposed 
knowledge  of  the  residence  and  address  of  the 
•defendant  as  an  indorser.  The  question  of 
what  is  proper  diligence  cannot  arise,  except 
in  a  case  wbere  the  officer  protesting  is  in 
doubt,  and  there  is  occasion  for  such  infor- 
mation. 

Bank  €f  Utiea  ▼.  Phiaipi,  8  Wend.  408; 
Bequa  v.  CoUim,  61  N.  Y.  147. 

If  the  notary  acts  on  information  received 
from  the  cashier  of  the  bank  employed  to  col- 
lect the  note  at  the  place  of  payment,  it  is  suf- 
IScient. 

8  Randolph,  Com.  Paper.  832. 

But  the  evidence  of  diligence  on  the  part  of 
"Smith  (assuming  that  he  might  not  rely  on 
what  he  believed  he  knew  as  to  the  correct 
^iddress  of  the  defendant)  was  overwhelming 
in  its  character,  and  presented  the  case  of  a 
most  prudent  and  cautious  man,  employing  a 
known,  recognized,  and  always  found  accu- 
Tate  source  of  information,  to  fortify  what 
seemed  to  him  to  be  personiU  and  positive 
knowledge. 

Boer  V.  Leppert,  12  Hun,  516. 

A  directory  IS  a  proper  source  of  informa- 
tion. 

Randolph,  Com.  Paper,  881. 

It  cannot  be  possible  that  the  law  requires 
of  a  banker  holding  paper  of  others  than  their 
regular  customers,  in  order  to  observe  proper 
diligence  on  protesting  paper  for  nonpayment, 
to  go  upon  inquiry  until  the  best  source  of 
information  is  found,  for  that  would  require 
him  to  find  the  party  himself. 

Bank  of  Utiea  v.  Bender,  21  Wend.  648; 
Libhy  V.  Adams,  82  Barb.  542;  Qawtry  v. 
Doane,  51  N.  Y.  84;  CaUkill  Bank  v.  Stall,  15 
Wend.  864;  Bansom  v.  J/acAr,  2  Hill,  587,  88 
Am.  Dec.  602;  Bequa  v.  CoUins,  51  N.  Y. 
144. 

Mr.  Edwin  Hicks,  for  respondent: 

The  contract  of  an  indorser  of  a  promissory 
tiote  is  that  if,  when  the  note  or  bill  is  duly 
presented,  it  is  not  paid  by  the  maker,  he,  the 
indorser,  will,  upon  due  and  reasonable  notice 
civen  him  of  the  dishonor,  pay  the  same  to  the 
indorsee  or  other  holder. 

Story,  Prom.  Notes,  §  185;  Storv,  Bills  of 
Exchange,  §§  224, 225;  Edwards,  Bills <&  Notes, 
§265. 

The  holder  of  a  promissory  note  or  bill  of 
■exchange  is  presumed,  in  the  absence  of  proof 
to  the  contrary,  to  know  the  person  and  resi- 
dence of  his  immediate  indorser,  and  is  bound 
to  communicate  his  information  to  any  agent 
who  may  be  employed  to  charge  such  indorser 
with  notice  of  the  nonpayment  of  the  paper. 

Lmorence  v.  Miller,  16  N.  Y.  235;  Anderson 
T.  Drake,  14  Johns.  114,  7  Am.  Dec.  442. 

The  information  of  the  notary  who  protested 
the  note  must  be  deemed  information  possessed 
by  the  holder  of  the  paper  at  the  time  of  its 
maturity. 

Ward  ▼.  Perrin,  54  Barb.  89. 

When  psrties  to  a  bill  reside  in  different 
places,  notice  of  the  dishonor  must  be  given 
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by  the  next  mall  after  information  is  received. 

Setoall  V.  Busaell,  8  Wend.  276. 

And  must  be  addressed  to  'them  at  the  city 
or  town  in  which  they  reside. 

Laws  1885.  chap.  141,  §  1;  BarUeU  v.  ^06^ 
inion,  89  N.  Y.  191. 

The  party  should  send  the  notice  to  that 
place  where  it  would  most  probably  find  the 
party  to  be  notified  most  promptly,  either  in 
fact  or  according  to  the  best  information  be 
possessed  or  could  obtain  by  the  reasonable 
use  of  such  means  as  were  within  his  power. 

1  Parsons,  Notes  &  Bills,  495;  Greenwich 
Bank  V.  DeOroot,  7  Hun,  210. 

The  holder  must  act  in  good  faith,  and  not 
give  credit  to  doubtful  intelligence  when  bet- 
ter could  have  been  obtained. 

Bank  of  Utiea  v.  Bender,  21  Wend.  643. 

Until  some  one  is  found  who  professes  to  be 
able  to  give  the  required  information,  it  will 
not  do  to  stop  short  of  a  thorough  inquiry  at 
places  of  public  resort  and  among  such  per- 
sons as  would  be  most  likely  to  know  the  resi- 
dence of  the  indorser. 

Spencer  v.  Bank  qf  SaUna,  8  Hill,  520;  Raw- 
don  V.  BedJUld,  2  Sandt.  178. 

Due  diligence  requires  that  inquiry  be  made 
of  the  other  parties  to  the  paper  when  they 
may  be  accessible  for  that  purpose. 

Lawrence  v.  MiUcr,  16  N.  Y.  285. 

Upon  the  supposition  that  the  residence  of 
the  defendant  was  unknown  to  the  plaintiff, 
inquiry  should  have  been  made  of  the  maber. 

Ibid.;  Bar9t  ▼.  WinekA,  14  Hun,  188. 

Finch*  J. ,  delivered  the  opinion  of  the  court: 
The  complaint  involved  in  this  appeal  re- 
spects the  ruling  of  the  court,  which  deter- 
mined, as  matter  of  law,  that  due  diligence 
had  not  been  exercised  in  giving  notice  of  pro- 
test to  the  indorser,  and  refusing  to  submit  the 
question,  as  one  of  fact,  to  the  decision  of  the 
jury.  The  general  term  sustained  the  ruling, 
and  we  are  inclined  to  approve  it,  as  justified 
by  the  facts.  The  Indorser  lived  in  the  town 
of  Hopewell,  and  his  postofflce  address  was  at 
Cbapinville.  in  that  town.  He  had  resided  in 
the  same  place  for  nineteen  years,  and  at  the 
time  of  the  maturity  of  the  note  was  super- 
visor of  his  town,  which  adjoined  the  village 
of  Canandaigua,  and  had  held  that  office  for 
two  years.  His  home  was  four  miles  east  of 
the  east  line  of  the  village,  and  the  notary  who 
served  the  notice  had  been  at  his  house,  and 
consequently  knew  of  its  location.  He  knew 
also  that  the  indorser  was  supervisor  of  the 
town  of  Hopewell,  and  had  mailed  a  notice  of 
protest  of  a  note  preceding  the  one  in  suit,  and 
of  which  the  latter  was  a  renewal,  to  the  same 
indorser  at  Chapinville.  Inquiry  of  the  maker 
of  the  note,  at  the  postofflce  in  Canandaigua, 
or  of  business  men  in  that  village,  would  have 
disclosed  the  residence  of  the  Indorser  easily 
and  correctly.  What  the  notary  did  was  to 
mail  a  notice  directed  to  the  indorser  at  Canan- 
daigua, under  the  provisions  of  the  Act  of  1857 
(chap.  416,  ^  8),  which  permits  such  notice  by 
mail  wheiie  the  indorser  lives  in  the  same  city 
or  town,  or  has  a  place  of  business  therein,  or 
has  indicated  such  residence  by  a  memorandum 
added  to  his  signature,  or  where,  "from  the 
best  information  obtained  from  diligent  in- 
quiry," he  is  "reputed"  there  to  reside,  or  have 
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«  place  of  business.  We  may  assume  that  the 
Dotary  may  have  forgotten  for  the  moment  his 
previous  action  in  mailing  a  notice  to  Cbapin- 
Tille,  and  was  in  doubt  about  the  residence  of 
the  indorser,  although  with  the  knowledge 
which  he  had  and  some  reasonable  reflection 
upon  the  subject,  it  woald  seem  that  his  mem- 
ory might  not  have  failed  him;  but  bis  only 
elTort  to  solve  the  doubt  was  to  look  into  a 
directory  of  Canandaigua  to  ascertain  the 
truth.  He  there  found  this  entry:  "Hanna, 
31  orris  W.,  158  Canandaigua."  The  record 
•does  not  show  whether  or  not  there  is  a  street 
in  the  village  bearing  its  name.  If  there  is, 
inquiry  at  that  num^r  would  have  disclosed 
the  error.  If  there  is  not,  the  entry  was  suffi- 
ciently odd  and  peculiar  to  make  the  notary's 
alleged  understanding  that  the  figures  meant 
number  of  acres  owned  in  Canandaigua  inex- 
cusable without  some  further  inquiry.  Prior 
to  the  Act  of  1857,  service  upon  the  indorser 
residing  Id  the  same  town  at  his  place  of  resi- 
dence therein  was  required.  The  change  per- 
mitting instead  a  service  by  mail  was  carefully 
guarded  and  limited.  Where  the  notary  relied 
upon  a  "reputed"  residence  he  was  req^uired  to 
act  from  "the  best  information  obtamed  by 
diligCDt  inquiry."  Merely  looking  into  a  di- 
rectory is  not  enough.  The  sources  of  error  in 
that  process  are  too  many  and  too  great.  Such 
books  are  accurate  enough  in  a  general  way, 
and  convenient  as  an  aid  or  assistance,  but  they 
are  private  ventures,  created  by  irresponsible 
parlies,  and  depending  upon  information  gath- 
ered as  cheaply  as  possible,  and  by  unknown 
agents.  Their  help  may  be  invoked,  but,  as 
was  said  in  Lawrenee  v.  Miller,  16  N.  Y.  285. 
their  error  may  excuse  the  notary,  but  will 
not  charge  the  defendant  Merely  consulting 
them  should  not  be  deemed  "the  best  infor- 
mation obtained  by  diligent  inquiry."  Oreen- 
wieh  Bank  v.  De  Qroot,  7  Hun.  210;  Baer  v. 
Leppert,  12  Hun,  616.  These  cases  differ 
somewhat  in  their  facts,  but  clearly  indicate 
that  bare  reliance  upon  a  directory  is  not  suffi- 
cient diligence,  and  that  should  certainly  be 
the  rule  upon  facta  such  as  are  disclosed  in 
the  present  case. 

The  jvdgment  tHiould  be  c^fflrmed,  with  costs. 
,A11  concur. 


Louis  M.  KIMBALL,  Bespt.^ 
f>. 
FARMERS  &  MECHANICS  BANE  of  Buf- 
falo, Appt, 

(188  N.  Y.  GOO.) 

1*  A  morti^air^e  of  a  Teasel  who  after 
default  takes  poaseaslon  aad  there- 
upon consents  that  the  morti^^r  may 
make  two  trips  with  the  vessel  In  oonsldera- 
tion  of  the  assiflrnment  to  him  of  the  entire  f  reUbt 
or  eamlnga  of  tbe  vessel  upon  the  trips  exclusive 
of  charges  for  towaire,  is  entitled  to  the  net  eam- 
logs  of  the  vessel  after  payment  of  claims  and 
expenses  for  a  trip,  where,  before  it  was  com- 


pleted, the  vessel  was  seised  and  a  suheequent 
mortgagee  paid  off  the  claims  upon  it  and  brought 
the  vessel  to  port. 

8*   The  rlfl^hts  of  a  first  mort^aflroe  of  a 
▼essel  who  has  not  taken  possession 

do  not  affect  the  rights  of  the  second  and  third 
mortgagees  as  between  themselves,  to  the  profits 
from  the  ose  of  the  vessel,  where  the  second 
mortgagee  has  taken  possession  and  there  has 
been  a  default  on  all  the  mortgages. 

(June  18, 1808.) 

APFEAIi  by  defendant  from  an  order  of  the 
General  Term  of  the  Superior  Court  of 
Buffalo  reversing  a  judement  entered  in  the 
office  of  the  clerk  of  Erie  county  upon  the  re- 
port of  a  referee  dismissing  the  complaint  in 
an  action  brought  to  recover  freight  earned  by 
a  mortgaged  vessel,  which  was  alleged  to  have 
been  taken  by  the  third  mortgagee  after  the 
right  of  the  second  mortgagee  to  receive  it  had 
been  perfected.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Jfr.  Spencer  Clinton,  for  appellant: 

The  respondent  having  abandoned  posses- 
sion of  the  vessel  to  Mrs.  Nims,  the  appellant 
took  possession  of  the  vessel  as  owner.  The 
mortgage  and  the  taking  possession  of  the 
vessel  made  the  respondent  the  owner;  as  such 
he  made  the  voyage  and  was  entitled  to  the 
earnings  of  the  voyage. 

The  title  of  a  mortgagee  of  chattels  upon 
default  in  the  payment  of  the  sum  secured  be- 
comes absolute  in  law  against  the  mortgagor, 
and  his  right  of  ix>ssession  is  perfect. 

Judeon  v.  Eaeton,  58  N.  T.  664;  Braulman 
V.  Daue,  69  N.  Y.  69. 

The  mortgagor  is  entitled  to  retain  possession 
until  default,  but  when  the  mortgagee  takes 
possession  on  default  this  possessory  right 
ceases. 

UoUy.  Bcmpeon^  85  N.  Y.  274,  91  Am.  Dec: 
56. 

The  owner  of  a  vessel  is  entitled  to  her  earn- 
ings, that  is  her  freight. 

Maclachlan,  Merchant  Shipping,  100;  Lang^ 
ton  V.  Horton,  5  Bcav.  19;  CkUo  v.  Irving,  5 
De  O.  &  8.  210. 

The  accruing  freight  passes  to  the  mortgagee 
of  a  ship  who  takes  possession  before  the  con- 
clusion of  the  voyage. 

KerwoiU  v.  Biehip,  2  Cromp.  &  J.  529. 

Beppondent  took  possession  of  the  vessel  for 
the  purpose  of  foreclosing  his  mortgage  on  the 
5th  of  November,  1876.  This  was  after  the 
default  upon  the  first  mortgage  held  by  Mr. 
Spaulding,  and  was  a  conversion  of  the  vessel 
as  against  him;  had  the  respondent  sold  the 
vessel,  he  would  have  been  liable  to  Mr.  Spauld- 
ing for  its  value. 

Kleinberger  v.  Brawn,  80  N.  .Y.  S.  R.  246, 
and  cases  cited. 

Mr.  Sherman  S.  Rogers,  for  respondent. 

The  a««signment  of  the  freight  to  be  earned 
was  good  as  between  Mrs.  Nims  and  the  plain 
tiff. 

2  Story,  Eq.  Jur.  %  1055;  Fidd  v.  Neto  York, 


Non.— The  question  of  relative  rights  ef  suo- 
eesslve  mortgagees  of  vessels  which  la  presented 
above  is  manifestly  pertinent  to  mortgagees  of 
other  chattels  in  similar  relative  situation. 

^L.R  A.  82 


The  law  bearing  on  the  oase  is  presented  so  fully 
in  the  report  of  briefS  as  well  as  opinion  of  the 
court,  that  no  annotation  will  be  attempted. 
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6  N.  Y.  179,  57  Am.  Dec.  435;  Stover  v.  EyOes- 
himer,  8  Eeyee,  620;  Douglas  v.  RiiMell,  4 
Bim.  524;  Curtis  v.  Auber,  1  Jac.  &  W.  526; 
Langton  v.  Horton,  I  Hare,  549;  MitcheU  v. 
Winaloui,  2  Story,  C.  C.  680;  McCaffrey  ▼. 
Woodin,  65  N.  Y.  459,  22  Am.  Rep.  644;  Coats 
V.  Donnell  94  N.  Y.  177. 

The  defendant  must  stand  In  the  shoes  of 
the  mortgagor.  It  has  no  legal  right  to  these 
moneys  as  mortgagee,  and  its  equities  are  no 
greater  than  those  of  Mrs.  Nims. 

At  the  time  the  defendant  obtained  its  mort- 

rige  the  debt  secured  by  mortgages  Nos.  1  and 
were  past  due.    The  legal  title  was  then  in 
Mr.  Spaulding. 

Butler  V.  MiUer,  1  N.  Y.  496;  Judson  v. 
Easton,  58  N.  Y.  664;  Tremaine  ▼.  Mortimer, 
128  N.  Y.  1. 

The  mortgagor  had  no  interest  which  would 
be  the  subject  of  sale  on  execution. 

Leadbetter  y.  Leadbetter,  125  N.  Y.  290; 
Champlin  v.  Johnson,  89  Barb.  606. 

The  mortgagee  of  a  ship.  Just  like  the 
mortgagee  of  land,  has  a  continuing  right  to 
receive  all  the  earnings  of  a  ship,  that  is.  the 
freight,  either  under  a  charter  party  or  without 
a  charter  party,  whenever  he  thinks  fit  to  enter 
into  possession,  and  if  the  ship  has  earned 
money  he  has  a  right  before  the  goods  are  de- 
livered, in  respect  of  which  tne  money  is 
earned,  to  give  notice  to  the  consignee,  the  per- 
son having  to  pay  the  freight,  or  the  charterer, 
that  he  is  a  mortgagee  ana  that  he  requires  the 
^ight  paid  to  him. 

Wilson  V.  Wilson,  L.  R.  14  Eq.  Gas.  82: 
Brown  v.  Tanner,  L.  R  8  Ch,  597. 

The  right  of  a  first  mortgagee — especially 
after  forfeiture — is  an  absolute  kgal  title  to  the 
property,  with  a  right  to  the  inmiediate  pos- 
session. 

If,  therefore,  any  controversy  arises  between 
him  and  an  equitable  incumorancer  of  the 
freight  by  assignment  or  otherwise,  if  the 
equities  between  them  are  equal  his  legal  right 
must  prevail. 

Pom.  Eq.  Jur.  §§  416, 417;  1  Story,  Eq.  Jur. 
68. 

But  the  interest  of  a  second  mortgagee  is 
equitable  only,  and  this  is  true  as  to  both  vessel 
and  freight. 

Possession  does  not  change  his  equitable  in- 
terest into  a  legal  title,  and  if  any  other  claim- 
ant of  the  freight  can  show  even  an  equal 
equity  to  it,  he  has  no  legal  title  with  which  to 
defeat  that  equity,  either  in  whole  or  in  part. 

Liverpool  Marine  Credit  Co.  v.  Wilson,  L. 
R  7  Ch.  App.  507. 

The  equity  of  the  plaintiff  in  the  freight 
earned  is  superior  to  that  of  the  defendant, 
because  it  is  prior  in  point  of  time. 

Pom.  Eq.  Jur.  §  413  etseq,;  Story,  Eq.  Jur. 
8'64. 

But  the  plaintiff's  equity  in  the  freight  is  also 
superior  in  point  of  right  to  that  of  the  de- 
fendant. 

When  the  defendant  received  its  mortgage 
the  plaintiff  was  as  against  him  the  equitable 
owner  of  the  vessel  and  entitled  to  its  posses- 
sion. 

As  against  the  mortgagor  and  all  claiming 
under  her  by  subsequent  mortgage  his  rights 
Were  in  substance  the  same  as  the  rights  of  a 
first  mortgagee. 

20L.R.A. 


Moots  t.  Prentiss  Tool  A  Supply  Co,  183  IL 
Y.  144. 

The  plaintiff  consented  that  the  vessel  should 
sail  on  the  condition  that  the  freight  should  be 
paid  to  him. 

Under  this  contract  the  vessel  was  being  used 
for  his  benefit  and  for  the  express  purpose  of 
paying  off  his  mortgage  as  much  as  if  he  had 
chartered  her  to  some  third  party,  instead  of 
permitting  the  mortgagor  to  run  her. 

O'Brien*  «/.,  delivered  the  opinion  of  the 
court : 

This  appeal  Involves  but  a  single  ques* 
tion,  and  that  is  the  right  to  a  fund  repre- 
senting freight  earned  by  a  vessel,  each  party 
claiming  to  be  entitled  to  it.    The  material 
facts  out  of  which  the  controversy  arises  are 
these:    On  December  22,  1871,  Mrs.  Sarah 
E.  Nims,  being  the  owner  of  the  schooner 
George  £>.   Russell,    mortgaged  her  to  the 
firm  of  Gteorge  D.  Russell  S,  Co.  to  secure 
the  pavment  of  her  three  notes  of  $2,000  each 
payable,    respectively,   one,   two  and   three 
years  from  date.     The  mortgage  waa  duly 
recorded  in  the  proper  office  January  81,  1872, 
and  on  December  21,  1872,  was  duly  assigned 
with  the  debt  to  Elbridge  G.  Spaulding.     Od 
April  16,  1878,  she  executed  another  roort- 
gage  on  the  vessel  to  the  plaintiff  to  secure 
her  note  for  $8,000  and  interest,  payable  in 
90  days  from  that  date,  and  this  mortgage 
was  duly  recorded  June  18,  1873.     On  Octo- 
ber 27,  1878,  she  executed  a  third  mortgage 
to  the  defendant  upon  this  and  another  vessel 
to  secure  the  payment  of  $20,000,  which  waa 
to    become    due   December   1,    1874.     This 
mortgage   was  also  duly   recorded   In    the 
proper  office.     On  the  5th  of  November,  1875, 
all  these  mortgages  were  due,  and  the  owner 
had  made  de&ult  in  the  pavment  of  the 
moneys  to  secure  the  payment  of  which  they 
were  given.    They  all  contained  the  usual 
power  of  sale  in  case  of  default,  the  proceeds 
of  the  sale  in  each  case  to  be  applied  in  sat- 
isfaction of  the  debt.     On  the  day  last  men- 
tioned the  plaintiff,  being  the  owner  of  the 
second   mortgage,    took    possession    of    the 
vessel  under  it,  and  was  proceeding  to  exe- 
cute the  power  of  sale.     While  all  the  mort- 
gages  were  due,  the  plaintiff's  superior  vig- 
1  lance  may  be  accounted  for  by  the  fact  that 
the  holder  of  the  first  mortgage  felt  perfectly 
secure,  and  the  holders  of  tne  third  mortgage 
had  other  security.     The  owner  and  mort- 
gagor then  applied  to  the  plaintiff  to  permit 
her  to  make  two  round  trips  from  Buffalo  to 
Chicago  for  the  purpose  of  earning  freight 
before  the  close  of  the  season  of  navigation. 
He  consented  to  allow  the  vessel  to  sail  for 
that  purpose,  upon  condition  that  the  freight 
earned  upon  the  voyages  should  be  paid  to 
him,  and  applied  upon  nis  mortgage.  -  There- 
upon the  owner  and  mortgagor  executed  and 
delivered  to  the  plaintiff  an  Instrument  in 
writing,  which  recited  the  execution  of  the 
mortgage,  the  default  in  payment,  and  the 
seizure  of  the  vessel  by  the  plaintiff,  and 
then  in  terms  assigned  to  the  plaintiff,  to  be 
applied  upon  his  mortgage,  the  entire  freight 
or  earnings  of  the  vessel  upon  the  two  trips, 
exclusive  of  charges  for  towage;  and  the 
vessel,  having  been  thus  permitted  by  the^ 
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plaintifiF  to  sail,  proceeded  on  her  voyage  to 
Gliicaffo.  Not  bavine  obtained  freight  at 
that  place,  she  proceeoed  to  Milwaukee,  and 
took  on  a  cargo  of  wheat  for  Buffalo,  but  be- 
fore sailing  on  her  return  voyage  was  frozen 
in,  and  remained  there  till  me  spring  of 
1876.  While  there  she  was  attached  under 
state  process  at  the  suit  of  an  insurance  com- 
pany, and  delivered  to  t^e  sheriff.  The  de- 
fendant then  asserted  its  right  under  the  third 
mortgage,  and  took  the  vessel  from  the  sher- 
iff, and  towed  her  to  Buffalo,  having  been 
first  obliged  to  pay  $588.76  in  claims  that 
had  accrued  against  the  vessel  while  in  the 
port  of  Milwaukee,  and  which  were  liens; 
and  it  is  admitted  that  $5,000  was  a  proper 
charge  for  towing  the  vessel  and  cargo  from 
the  fatter  place  to  Buffalo.  On  the  15th  of 
May,  1876,  she  arrived  at  Buffalo,  delivered 
the  cargo,  and  the  freight  earned,  amounting 
of  $2,748.10,  was  paid  to  the  defendant, 
without  notice  of  the  assignment  of  the  same 
by  the  owner  to  the  plaintiff ;  but  the  next 
day  the  plaintiff  demanded  the  money  thus 
received  of  the  defendant,  and  it  refused  to 
pay  it  to  him.  This  action  was  brought  to 
recover  the  money  thus  paid  to  the  defend- 
ant for  freight.  It  has  been  twice  tried  be- 
fore referees,  and  each  trial  resulted  in  favor 
of  the  defendant,  and  was  followed  by  a 
Judgment  of  reversal  at  the  >?eneral  term. 

When  default  is  made  in  the  payment  of 
the  debt  secured  by  a  mortgage  on  personal 
property  the  legal  title  to  the  property  be- 
comes vested  in  the  mortgagee,  and  thereafter 
the  mortgagor,  or  any  one  noldintr  his  title, 
has  but  the  equitable  right  of  redemption. 
Butl^ir  V.  Miller,  1  N.  Y.  496;  Jydson  v. 
Bauttan,  58  N.  Y.  664 ;  Tremaine  v.  Mortimer, 
128  N.  Y.  1 ;  Leadbetter  v.  Leadbetter,  125 
N.  Y.  290;  Ghamplin  v.  Johnson,  89  Barb. 
606.  Therefore  the  leeal  title  to  this  vessel 
passed  to  Mr.  Spaulding,  the  holder  of  the 
first  mortgage,  upon  default  of  the  mortgagor 
to  pa^  the  debt  when  due,  and  thereafter  the 
only  interest  which  the  mortgagor  had  was 
equitable,  and  she  could,  of  course,  transfer 
no  greater  right  to  her  assignees. 

Default  having  been  made  in  the  payment 
of  the  first  mortgage  before  the  second  was 
executed,  and  in  the  second  before  the  third 
was  executed,  the  last  two  mortgages  trans- 
ferred nothing  but  the  equity  of  redemption, 
because  the  legal  title  had  become  vested  in 
the  first  mortgagee,  who  could  at  any  time 
assert  that  titlelby  taking  the  property  into 
his  possession.  Therefore,  when  the  plain- 
tiff took  the  vessel  into  his  possension,  as  the 
holder  of  the  second  mortgage,  his  equitable 
title  was  subject  to  the  whole  claim  of  the 
first  mortgagee.  The  latter  was  satisfied  to 
wait,  and  while,  by  taking  that  course,  he 
lost  nothing,  neither  did  his  superior  title  or 
interest  comer  any  right  upon  the  defendant  as 
the  holder  of  the  thira  mortgage.  As  against 
the  defendant,  the  plaintiff  had  the  prior 
right  and  the  greater  equity.  This  was  the 
situation  when  the  plaintiff  seized  the  vessel, 
and  took  her  into  his  possession.  He  had  the 
right  to  retain  the  vessel  as  against  the  de- 
fendant, though  not  as  against  Spaulding. 
So  long  as  the  latter  did  not  interfere,  the 
plaintiff,  as  to  the  defendant,  was  the  owner 
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of  the  vessel  in  equity  from  the  time  that  he 
took  possession,  and  entitled  to  the  freight 
earned  while  in  his  possession,  the  same  as  a 
mortgagee  of  land  in  possession  is  entitled  to 
the  use  or  rents  after  such  possession  is  taken. 
But  while  the  holder  of  the  first  mortgage, 
after  default  in  payment  of  his  debt,  became 
vested  with  the  legal  title  to  the  vessel,  yet, 
as  he  never  took  possession,  he  did  not  ac- 
quire all  the  rights  nor  subject  himself  to 
all  the  duties  and  responsibilities  of  owner. 
So  long  as  the  possession  of  the  mortgagor 
was  not  disturbed,  she  was  entitled  to  receive 
the  earnings  of  the  vessel,  and  was  liable  for 
supplies  and  repairs  and  for  the  discharge  of 
those  duties  and  obligations  which  are  due 
from  the  owner  of  a  ship  or  vessel  to  the 
crew.  These  obligations  generally  devolve 
upon  the  person  who  has  the  possession  and 
control  of  the  vessel,  and  who  navigates  her, 
and  he  is  entitled  to  receive  the  freight 
earned  and  paid  while  this  possession  and 
use  is  permitted  to  continue.     The  mort^a- 

§ee,  though  having  the  naked  legal  title  af tef 
efault,  is  not  charged  with  any  of  these  ob- 
ligations, in  the  absence  of  express  contract, 
until  he  assumes  them  by  taking  possession 
of  the  vessel,  and  then  he  becomes  entitled  to 
receive  the  earnings  or  moneys  due  for 
freight.  These  principles  are  quite  familiar 
in  maritime  law,  having  been  settled  by  nu- 
merous cases  in  this  country  and  in  England. 
Miln  V.  Spinola,  4  Hill,  111 ;- Ghamplin  v. 
Butl&r,  18  Johns.  169;  Thorn  v.  Hicks,  7 
Cow.  697 ;  Hesketh  v.  Stevens,  7  Barb.  488 ; 
Mclntyre  v.  Scott,  8  Johns.  159 ;  Delano  v. 
Wnght,  1  Robt.  298 ;  Weston  v.  Wright,  Id. 
812 ;  Webber  v.  Sampson,  6  Duer,  358 ;  Scarjf 
V.  Metcatf,  107  N.  Y.  211;  Qabnelson  v. 
Wayddl,  185  N.  Y.  1 ;  Wilson  v.  Wilson,  L. 
R.  14  Eq.  40 ;  Broim  v.  Tamier,  L.  R.  3  Ch. 
App.  597;  Liverpool  Marine  Credit  Co,  v. 
Wils<m,  L.  R.  7  Ch.  App.  507. 

When  the  plaintiff  took  the  vessel  into  his 
possession  he  acquired  these  rights,  and  sub- 
jected himself  to  all  these  duties  and  respon- 
sibilities, and  it  would  be  quite  difficult  to 
show  that  he  lost  the  one  or  relieved  himself 
from  the  other  by  permitting  the  original 
owner  to  use  the  vessel  for  a  special  voyage 
which  was  to  inure  to  his  benefit.  He  did 
not  release  any  right  that  he  had  acquired  by 
the  seizure  of  the  vessel  in  express  terms,  and 
as  the  voyage  was  undertaken  for  his  benefit, 
and  depended  upon  his  assent,  it  is  quite 
likely  that  he  remained  charged  with  all  the 
obligations  of  owner  during  the  trip.  The 
paper  that  he  took  from  the  general  owner 
had  no  other  effect  than  to  secure  to  him,  so 
far  as  she  was  concerned,  the  freight  earned 
upon  the  voyage.  The  fact  that  plaintiff  con- 
tracted with  her  to  make  a  iipecial  trip  for 
his  own  profit  had  no  more  effect  upon  his 
status  as  a  mortgagee  in  possession  than  if  he 
had  made  the  same  contract  with  a  stranger. 
The  right  of  the  mortgagor  to  receive  the 
earning  of  the  vessel  was  interrupted  by  the 
plaintiff's  seizure,  and  never  restored  to  her. 
After  that  she  made  the  voyage  by  his  per- 
mission, and  for  his  benefit ;  and  while  the 
holder  of  the  first  mortgage  might  have  as- 
serted his  superior  right  to  the  possession  at 
any  time,  and  to  the  freight,  which  was  but 
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an  issue  or  incident  of  the  vessel  Itself,  yet, 
as  he  did  not,  the  right  to  the  moneys  in  con- 
troversy becomes  a  question  of  prior  or  su- 
perior equities  between  the  plaintiff  and  the 
defendant.  We  have  seen  that  a  mortgagee 
of  a  vessel  in  possesion  Is,  for  all  practical 
purposes,  and  for  the  time  being,  the  owner, 
and  therefore  the  plaintifl*s  riffht  in  equity 
to  the  freight  must  prevail,  unless  it  was  dis- 
placed by  some  superior  equity  in  favor  of 
the  defendant.  The  mortsa^or,  if  she  had 
any  right  whatever  to  the  freight  in  question, 
had  expressly  assigned  it  to  the  plaintiff ; 
and  such  a  transfer,  though  the  subject  had 
DO  actual  existence  at  the  time,  but  rested  in 
expectancy  merely,  is  good  in  equity,  and 
takes  effect  in  favor  oi  the  assignee  when 
the  thing  or  demand  assigned  comes  into 
existence,  and  when  no  superior  right  of 
third  parties  has  intervened  in  the  meantime. 
This  equitable  principle  has  been  applied  to 
freight  to  be  earned  in  the  future  as  well  as 
other  demands,  and  to  property  potentially, 
but  not  actually,  in  existence  at  the  time  of 
the  assignment.  McCaffrey  v.  Woodin,  65  N. 
Y.  459,  22  Am.  Rep.  644 ;  OoaUs  v.  Donndl, 
94  N.  Y.  177 ;  2  Story,  Eq.  Jur.  §  1055  et  9eq,; 
Field  V.  Neva  York,  6  N,  Y.  179,  57  Am.  Dec. 
435;  SU*t)W  y.  EycUshimer,  42  N.  Y.  620; 
Dougku  V.  Busiell,  4  Sim.  524;  Curtis  v. 
Auber,  1  Jac.  &  W.  526 ;  Langtan  v.  HorUm, 
1  Hare,  549 ;  MiteheU  v.  WimUnB,  2  Story,  C. 
C.  630. 

It  is  apparent,  therefore,  that  up  to  the  time 
that  tlie  defendant  seized  the  vessel  and  took 
her  fri>m  the  sheriff  at  Milwaukee,  bv  virtue 
of  its  mortgage,  the  equity  of  the  plaintiff, 
and  his  right  to  the  unearned  freight,  was 
prior  and  superior  to  that  of  the  defendant. 
The  equity  of  the  plaintiff  under  his  mort- 
gage was  prior  in  point  of  time.  He  was  the 
first  to  seize  the  vessel  and  assert  his  rifht  of 
possession  as  against  the  defendant,  ana  this 
right  was  not  waived  by  contracting  with  the 
owner  to  make  a  special  voyage  for  his  bene- 
fit. He  was  the  assignee  of  the  freight,  and 
a  party  to  the  arrangement  under  which  the 
vessel  sailed  upon  the  last  trip,  and  the  cargo 
was  procured  and  loaded  which  produced  the 
freight  in  controversy  ;  and,  unless  the  parties 
changed  places  when  the  defendant  took  the 
vessel  from  the  sheriff  in  Milwaukee  and 
towed  her  to  Buffalo,  the  plaintiff  has  the 
greater  equity  still.  Suppose  that  the  vessel 
had  not  been  frozen  in  at  Milwaukee,  but  had 
completed  the  voyage,  as  was  expected,  in 
the  fall  of  the  year  1875,  and  the  defendant 
had  seized  her  when  within  a  few  miles  of 
Buffalo,  or  even  in  the  harbor,  before  she  had 
delivered  her  freight,  and  then  had  received 
the  money,  and  retained  it  as  it  has  in  the 
present  case.  Upon  such  facts  the  right  of 
the  plaintiff  In  equity  to  the  freight  moneys 
would  be  so  manifest  as  scarcely  to  permit 
of  argument,  and  ^et  the  case  now  is  not  es- 
sentially different  if  we  eliminate  from  its 
consideration  two  facts,  not  at  all  material, 
but  which  tend  to  confuse  the  question  and 
possibly  mislead  the  mind  in  the  process  of 
tlie  investigation. 

First.  The  defendant  paid  certain  sums  of 
money  in  Milwaukee,  which  were  charges  or 
liens  upon  the  vessel,  in  order  to  obtain  the 
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possession,  and  it  also  Incurred  certain  ex- 

gsnses  in  towing  the  vessel  with  her  cargo  to 
uffalo.  The  plaintiff  admits  that  the  de- 
fendant should  be  made  good  for  all  moneys 
thus  paid  and  expenses  incurred.  This  con- 
cession cancels  all  equities  arising  from  such 
fact,  and  reduces  the  controversy  to  the  balance 
of  the  fund ;  and  in  determining  who  is  en- 
titled to  that  the  case  stands  in  the  same  posi- 
tion as  if  the  defendant  took  possession  oi  the 
vessel,  for  the  first  time,  after  she  had  ar- 
rived with  her  carffo  at  Buffalo. 

Second.  The  holder  of  the  first  mortgage 
had  the  legal  title  to  the  vessel,  and  it  may 
be  admitted  also  that  he  had  a  prior  Tight  to 
the  freight  earned  and  pavable  after  he  elected 
to  take  possession,  but  that  consideration  is 
entitled  to  no  weight  whatever,  for  the  plain 
reason  that  he  never  took  possession,  and  the 
defendant  can  claim  no  right  under  his  mort- 
gage. The  controversy  is  between  the  plain- 
tiff and  the  defendant  as  the  owners  of  the 
second  and  third  mortgages,  and  the  admitted 
superior  right  of  Mr.  bpaulding,  as  owner 
of  the  first  mortgage,  plays  no  part  in  the 
contest.  The  defendant  must  stand  upon  its 
own  mortgage,  and  can  derive  no  aid  from  tho 
prior  claims  of  others.  The  rights  of  the  de- 
fendant and  those  of  the  first  mort^aicee  must 
be  kept  distinct  from  each  other  in  order  to 
eet  a  clear  and  correct  view  of  the  question. 
It  is  apparent  from  the  findings  of  fact  and 
law  made  bv  the  learned  referee  that  he  has 
been  misled  by  blending  these  rights  to- 
gether. He  has  found  as  a  fact  that  the  de- 
fendant took  possession  of  the  vessel,  which 
was  then  in  the  custody  of  the  sheriff,  and 
received  the  freight,  upon  delivery  of  the 
carffo,  with  the  knowledge,  consent,  and  ap- 
probation of  Spaulding,  who  held  the  first 
mortgage ;  and  from  this  fact  he  draws  the 
leeal  conclusion  that  the  possession  of  the 
defendant  was  the  possession  of  Spaulding, 
and  that,  as  he  could  and  did  waive  his  su- 
perior right  to  the  freight  in  favor  of  defend- 
ant, the  plaintiff  could  not  recover.  The 
meaning  of  the  finding  of  fact  is  perfectly 
evident  from  the  recoiu.  Spaulding  was  the 
defendant's  president.  As  such,  he  no  doubt 
had  knowledge  of  the  defendant's  proceed- 
ings in  Milwaukee  to  get  possession  of  the 
vessel,  and  of  her  arrival  at  Buffalo,  and  the 
receipt  of  the  freight  money  by  the  defend- 
ant. As  the  principal  ofiicer  of  the  defend- 
ant, he  was  naturally  interested  in  the  col- 
lection of  the  debt,  and,  of  course,  approved 
of  and  consented  to  the  proceedings.  But 
there  is  no  finding  that  tho  defendant  or  any 
one  else  asserted  any  right  under  the  first 
mortgage.  On  the  contrary,  the  finding  is 
that  the  defendant  took  possession  under  ita 
own  mortgage.  Spaulding  could  have  taken 
possession  under  his  prior  mortgage,  or  he 
could  have  assigned  it  to  the  derendant;  but 
he  did  neither.  He  simply  held  his  security, 
undiminished  by  any  payments,  for  three 
months  after  the  defendant  had  received  the 
moneys  in  question,  and  then  he  assigned  it 
to  the  plaintiff,  receiving  from  him  the 
whole  amount,  principal  and  interest. 

Of  course  neither  he  nor  the  defendant 
could  assert  any  right  to  the  freight  mcmeys 
under  this  mortgage  without  applying  them 
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upon  it.    Then  the  plaintiff  could  not  com- 

Slain,  as  the  fund  would  have  gone  in  re- 
notion  of  a  claim  to  which  his  own  was 
subject,  and  the  transaction  would  accrue  to 
his  benefit.  But  Spaulding  could  not  keep 
his  own  mortgage  intact,  and  at  the  same 
time,  by  his  mere  knowledge,  consent,  or  ap- 
probation confer  a  right  upon  the  defendant 
to  receive  the  freight  moneys,  to  the  prej- 
udice of  the  plaintiff,  who,  as  between  him- 
self and  the  oefendant,  had  the  first  claim, 
and  the  superior  equity.  Until  possession 
was  taken  under  the  first  mortirage  no  right 
could  be  acquired  in  virtue  ofit  to  appro- 

Sriate  the  earnings  of  the  vessel,  and  nence 
paulding  could  confer  no  risht  to  the  freight 
moneys  by  consenting  that  defendant  might 
take  them,  because  he  had  no  more  right  to 
them  himself  than  an  ordinary  mortgagee  of 
land, out  of  possession,  to  the  rents  and  prof- 
its. The  findings  of  the  learned  referee  were, 
therefore,  obviously  insufficient  to  uphold 
any  claim  on  the  part  of  the  defendant  to  the 
freight,  based  upon  the  first  mortgage.  The 
equities  of  the  parties  rest  wholly  upon  their 
respective  mortgages,  and  what  was  done 
nnaer  them.  When  all  other  considerations 
are  eliminated  from  the  case,,  it  will  be  seen 
that  every  fact  upon  which  the  {plaintiff's 
claim  rests  is  prior  in  point  of  time,  and 
this  gives  him  the  prior  equity.  As  between 
him  and  the  defendant,  he  is  in  equity  a  first 
mortgagee,  with  all  the  rights  and  equities 
incident  to  such  relation.  Pom.  £q.  Jur. 
§413  et  «^.;  Story,  Eq.  Jur.  ^  64 ;  Moore  v. 
Prentin  Tool  db  Supply  Co.  188  N.  Y.  144. 
The  defendant's  claim  to  the  fund  rests 
wholly  upon  the  seizure  of  the  vessel  at  Mil- 
waukee under  its  mortgage.  If  it  appeared 
that  the  plaintiff  had  abandoned  her  at  that 
port,  ana,  with  knowledge  of  the  situation, 
had  refused  to  redeem  her  from  the  claims 
^at  accrued  there,  and  which  were  liens,  so 
aa  to  enable  her  to  complete  the  voyage  and 
earn  Uie  freight,  then  the  case  would  present 
some  equitable  features  in  favor  of  the  de- 
fendant that  do  not  exist  now.  It  does  not 
appear  that  the  plaintiff  knew  of  the  deten- 
tion of  the  vessel  under  state  process,  or  that 
he  abandoned  her,  or  refused  to  pay  the 
charges  incurred  while  the  vessel  was  in 
port.  For  aught  that  appears,  the  plaintiff 
would  have  done  in  due  time  just  what  the 
defendant  did,  namely,  pay  the  charges 
against  the  vessel,  and  complete  the  voyage. 
n.e  fact  that  the  defendant  had  no  notice  of 
the  asssignment  to  the  plaintiff  is  not  im- 
portant. An  unknown  equity  is  sometimes 
postponed  in  favor  of  one  subsequent  in  time, 
nut  that  is  when  it  appears  that  the  party 
has  done  some  act,  incuired  some  obligation, 
or  made  some  advances  that  he  would  not 
have  incurred  or  made  had  the  true  situation 
been  disclosed  to  him.  The  record  discloses 
nothing  of  that  kind  in  favor  of  the  defend- 
ant, except,  possibly,  the  advances  made  or 
expense  incurred  in  completing  the  voyage, 
and,  when  indemnified  for  this  out  of  the 
fund,  any  equity  arising  from  that  circum- 
stance is  satisfied. 

The  judgment  of  the  Oeneral  Term  reverting 
that  of  the  referee  should  therefore  be  affirmed^ 
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and  judgment  absolute  ordered  for  the  plain* 
tiff,  with  costs,  in  all  the  courts. 

All  concur  with  O'Brien*  J.,  except  Earl 
and  Peckham*  /</.,  who  dissent. 


Earl,  «/.,  dissenting: 

A  mortgage  upon  a  vessel  in  this  country 
is  precisely  like  other  chattel  mortgages, 
except  that  it  must  be  registered  as  required 
by  the  federal  law ;  and  it  is  not  claimed  by 
the  counsel  who  argued  this  case  that  the 
mortgages  in  question  are  not  to  be  treated 
just  as  if  they  were  upon  other  chattels. 
The  facts  are  undisputed,  and  there  is  no 
real  dispute  about  the  principles  of  law. 
The  dispute  is  as  to  the  application  to  the 
facts  of  this  case  of  principles  of  law  recog- 
nized by  both  parties,  and  established  beyond 
controversy  by  numerous  decisions.  There 
were  three  chattel  mortgages  upon  the  vessel. 
The  first  was  held  by  Spaulding,  the  second 
by  the  plaintiff,  and  the  third  by  the  defend- 
ant. The  first  mortgage  was  in  default  when 
the  other  two  were  given.  A  chattel  mort- 
gage carries  the  legal  title  to  the  property 
mortgaged  to  the  mortgagee  conditional Iv, 
and,  if  the  condition  be  not  performed,  the 
mortgagee  at  once  upon  the  dfefault  becomes 
the  absolute  owner  of  the  property  at  law. 
The  only  right  then  remaining  to  the  mort- 
gagor is  an  equity  of  redemption,  a  right 
wmch  he  can  enforce  only  in  equity.  Me 
has  no  title,  legal  or  equitable,  to  the  prop- 
erty. The  mortgagee  may  permit  him  to 
remain  in  the  lawful  possession  of  the  prop- 
erty, but  his  use  and  possession  of  the 
property  are  merely  permissive,  and  the 
mortgagee  may  at  any  moment  put  an  end  to 
the  same.  If  any  one  wrongful  Iv  takes  the 
property  out  of  the  possession  of  the  mort- 
gagor, the  mortgagee  can  sue  him  in  trover, 
trespass,  or  replevin ;  and  if  any  one,  with- 
out authority  of  legal  process,  seizes  the 
property  aga'inst  the  will  of  the  mortgagor 
upon  any  pretense,  he  is  in  like  manner  li* 
able  to  the  mortgagee;  and  one  interfering 
with  the  property  left  in  the  possession  of 
the  mortgagor  by  the  mortgagee  after  default 
may  be  liable  to  the  latter.  If  either  of  the 
subsequent  mortgagees,  the  plaintiff  or  de- 
fendant, had  seized  and  sold  the  vessel,  ha 
would  have  been  a  wrongdoer  against  the 
first  mortgagee.  The  mortgagee  of  a  vessel 
has  no  lien  on  the  freight  she  earns,  or  ab- 
solute right  to  the  freight  as  an  incident  to 
his  mortgage.  He  can  obtain  the  freight  by 
takinff  possession  of  the  vessel,  (or  doing 
something  equivalent  thereto,)  after  default 
in  the  condition  of  the  mortgage,  at  any  time 
before  the  cargo  has  been  fully  discharged, 
and  the  freight  thus  full^  earned.  I  do  not 
understand  that  these  principles  of  law  are 
in  any  degree  disputed  by  the  learned  coun* 
sel  for  the  plaintiff,  and  they  are  substan- 
tially laid  down  in  many  cases,  among  which 
are  the  following:  BuUer  y.  MiUer,  1  N.  Y. 
406 ;  Judeon  v.  JBkuton,  58  N.  T.  664 ;  Cos- 
eerly  v.  Witherbee,  110  N.  T.  623 :  Leadbetter 
V.  Leadbetter,  126  N.  Y.  200 ;  Moore  v.  iVw- 
tiu  Tool  db  Sup^y  Co,  188  N.  Y.  144 ;  Eeetm 
V.  Tarbell,  9  Gush.  407 ;  Ring  v.  Neale,  114 
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Mass.  Ill,  19  Am.  Rep.  816;  Pecker  v.  6iU- 
by,  128  Mass.  108 ;  The  Wesford,  7  Fed.  Rep. 
674,  681 ;  Wilsan  v.  WiUon,  L.  R.  14  Eq.  82 ; 
Broum  y.  Tanner,  L.  R.  8  Ch.  App.  697 ; 
Collins  V.  Lamport,  11  Jur.  N.  S.  1 :  Liver- 
pool Marine  Credit  Co,  ▼.  WiUon,  L.  R.  7  Ch. 
App.  607 ;  Kerstnll  v.  Bisltop,  2  Cromp.  &  J. 
629 ;  Rvsden  v.  Pope,  L.  R.  8  Exch.  269. 

The  plaintiff  does  not  base  any  substantial 
right  here  upon  his  mortgage.  *fiy  virtue  of 
that  taken  after  default  in  the  first  mortgage 
he  obtained  no  title,  interest,  or  property  in 
the  vessel.  He  did  not,  as  against  the  first 
mortgagee,  obtain  even  a  lien  on  the  vessel. 
All  he  got  was  the  mortgagor's  right  of  re- 
demption. His  mortgage  was,  however,  of 
some  further  value  to  him  against  the  mort- 
gagor. As  against  her  he  could,  after  de- 
fault in  the  payment  of  his  mortgage,  if  the 
first  mortgagee  did  not  interfere,  take  pos- 
session of  the  vessel,  and  might  thus  intercept 
freight  which  she  had  earn^  in  the  manner 
above  stated ;  and  he  could  retain  the  pos- 
session of  the  vessel  as  against  the  defendant, 
the  third  mortgagee.  But  the  seizure  and 
possession  of  the  vessel  in  this  case  by  the 
plaintiff  were  of  no  value  or  importance,  as 
there  was  no  freight  to  intercept,  and  he 
could  not  sell  her,  or  make  any  profit  out  of 
her,  having  no  right  or  title  whatever  to  her. 
Therefore,  when  he  surrendered  the  posses- 
sion of  the  vessel,  he  parted  with  no  valu- 
able right.  He  then  obtained  from  the  mort- 
gagor  an  assignment  of  the  freight  to  be 
earned  by  the  vessel  upon  the  two  round 
voyages  to  Chicago  and  back  to  Buffalo.  His 
surrender  of  the  possession  of  the  vessel  was 
absolute,  and  It  was  the  inducement  to  and 
consideration  for  the  assignment  of  the 
freight.  The  mortgagor  resumed  the  posses- 
sion of  the  vessel  as  she  had  her  before.  She 
was  not  to  navijj^ate  her  In  any  sense  as  the 
agent  of  the  plaintiff,  nor  upon  his  respon- 
sibility, but  she  was  to  navigate  her  in  her 
own  right,  for  her  own  benefit,  and  at  her 
own  expense,  except  that  she  was  to  apply 
the  freight  earned,  less  the  towage  charges, 
in  discharge  of  her  debt  to  the  plaintiff. 
The  position  of  the  plaintiff,  then,  is  as  as- 
sijrnee  of  the  freight,  and  only  that.  His 
position  as  assignee  is  not  improved  or 
strengthened  by  the  fact  that  he  also  held 
the  second  mortgage.  His  rights,  whatever 
they  may  be,  are  as  such  assignee,  and  his 
counsel  does  not  contend  that  he  has  any 
other  upon  which  to  base  his  action.  But 
here  occurs  the  fallacy  in  his  counsel's  argu- 
ment. What  right  had  the  mortgagor  to  as- 
sign the  freight?  She  had  no  title  to  or 
property  in  tlie  vessel.  She  could  ossign 
freight  which  she  expected  to  earn,  and  if 
she  earned  it,  it  would  belong  to  her  as- 
signee ;  but  she  could  not  in  any  way  bind 
the  vessel  by  such  an  assignment  for  freight 
which  she  never  earned.  Plaintiff's  counsel 
does  not  take  notice  of  the  fact  that  al  I  she 
owned  as  to  the  vessel  at  the  time  of  the  as- 
signment was  a  mere  equity  of  redemption, 
enforcible  in  equity.  Whatever  right,  there- 
fore, the  plaintiff,  as  assignee,  got  was  the 
ri^ht,  not  to  the  freight  which  the  vessel 
night  earn,  but  only  to  the  freight  she  might 
earn  with  the  vessel,  and  which  would  thus 

«0  L.  R.  A, 


otherwise  be  payable  to  her.  But,  even  if 
she  bad  been  the  le^al  owner  of  the  vessel  at 
the  time  of  the  assignment  of  the  freight  to 
the  plaintiff,  it  would  make  no  difference. 
The  unearned  freight  of  a  vessel  may  be  as- 
signed in  equity,  and  such  an  assignment  is 
governed  by  the  same  rules  whidi  govern 
the  transfer  of  anything  not  in  esse.  The  as- 
signment can  have  no  positive  operation  to 
transfer  in  prcBsenti  property  in  a  thing  not 
in  esse,  but  it  operates  by  way  of  present 
contract  to  take  effect  and  attach  to  the  thing 
assigned  when  and  as  soon  as  it  comes  in  esse. 
MitcIieU  V.  Wintiow,  2  Story,  C.  C.  680.  639. 
Suppose  Mrs.  Kims,  after  the  assignment  of 
the  freight,  had  sold  the  vessel  to  a  bona 
fide  purchaser,  and  he  had  made  the  voyages 
and  earned  the  freight ;  or  suppose  some  mere 
wrongdoer  had  taken  the  vessel  against  her 
will,  and  had  earned  the  freight, ^HX)uld  the 
plaintiff  in  either  case  have  claimed  the 
ireight?  Suppose  the  owner  of  a  farm  as- 
signs the  crops  to  be  grown  upon  his  farm 
the  ensuing  year,  and-  he  afterwards  sells 
his  farm  to  a  bona  fide  purchaser,  who  sows 
and  harvests  the  crops,  can  the  assignee  claim 
them?  Or  suppose  the  owner  of  a  farm,  to 
secure  an  antecedent  debt,  or  money  presently 
advanced,  assigns  the  proceeds  of  all  his 
crops  for  the  ensuing  year,  and  the  owner, 
after  sowing  the  crops,  is  ejected  from  the 
farm,  either  by  legal  process  or  by  a  wrong- 
doer, and  the  person  thus  taking  possession 
cares  for  the  crops,  harvests  them,  sells  them, 
and  thus  obtains  the  proceeds,  can  the  as- 
signee maintain  an  action  against  him  for 
such  proceeds,  claiming  to  be  the  legal 
owner  thereof?  All  that  is  assigned  or  can 
be  assigned  in  such  cases  is  the  freight  or 
property  to  come  in  esse  in  the  future,  which, 
but  for  the  assignment,  would  belong  to  the 
assignor.  His  assignment  operates  to  take 
the  property  away  from  him  then,  and  vest 
it  in  his  assignee.  But  when  he  never  brin^ 
the  property  in  esse,  there  is  nothing  for  his 
assignment  to  operate  on. 

Kow,  what  happened  here?  The  vessel 
was  taken  to  Chicago,  and  then  to  Mil- 
waukee, where,  after  taking  on  a  cargo,  she 
was  frozen  in  for  the  winter.  Then  towards 
spring  she  was  attached  for  liens  and  claims 
against  her,  and  the  defendant  found  her  in 
the  possession  of  the  sheriff  under  his  seizure. 
It  then,  knowing  nothing  about  the  claim  of 
the  plaintiff,  using  its  mortgage,  replevied 
the  vessel  from  the  sheriff,  and  paid  $538.76 
to  discharge  the  claims ;  and  then  it  took  pos- 
session of  the  vessel,  and  navigated  her  to 
Buffalo,  paying  all  the  expense,  and  dis- 
charged the  cargo,  and  received  the  freight 
before  it  knew  anything  about  the  claim  of 
the  plaintiff.  It  probably  knew  of  her  mort- 
gage, but  that  gave  the  plaintiff  no  lien  upon 
the  freight.  All  this  the  defendant  did  by 
the  consent,  permission,  and  authority  of  \\w 
first  mortgagee,  the  general,  absolute  owner 
at  law.  The  defendant  was  thus  a  wrong 
doer  to  no  one  in  taking  possession  of  tiie 
vessel  at  Mi  1  waukee.  Its  act  was  not  a  wrong 
to  the  plaintiff  as  mortgagee,  because,  as 
such,  he  had  no  title  or  property,  legal  or 
equitable,  in  the  vessel,  and  no  lien  upon  or 
right  to  the  freight.    It  was  not  a  wrong  to 
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turn  as  assignee  of  the  freight,  because  the 
vessel  had  been  lawfully  taken  out  of  the 
possession  of  the  mortgagor,  and  her  voyage 
thus  broken  up,  and  because  for  reasons 
above  stated,  he  acquired  no  right  to  un- 
earned freight,  and  had  no  lien  on  or  interest 
in  the  vessel  for  the  freight.  It  was  not  a 
wrong  to  the  owner,  the  first  mortgagee,  be- 
cause he  consented  to  and  authorized  it. 
Having  taken  possession  of  thn  vessel  with  the 
consent  of  the  owner,  its  possession  was  law- 
ful affalnst  the  whole  world.  The  mortga- 
gor did  not  earn  the  freight,  but  the  de- 
fendant earned  it.  We  are  not  necessarily 
dealing  here  with  the  rights  which  the  owner 
can  ^ive  to  an  assignee  of  freight,  but  with 
the  rights  which  one  not  having  an  atom  of 
owneiShip  or  property  in  the  vessel  can  give. 
We  are  not  dealing  with  freight  earned  by 
the  assignor,  but  with  freight  earned  by  the 
defendant.  Under  such  circumstances,  there 
is  absolutely  no  authority — absolutely  no 
principle — which  sanctions  the  maintenance 
of  this  action  by  the  plaintiff  as  assignee  of 
the  freight.  He  could  not  even  have  main- 
tained the  action  against  a  wrongdoer  who 
had  seized  and  navigated  the  vessel  to  Buf- 
falo, and  had  thus  earned  tlie  freight.  Much 
less  can  he  maintain  it  against  one  who  had 
the  consent  and  sanction  of  the  true  owner. 
It  is  probably  true  that  the  first  mortgagee, 
by  expressly  assenting  to  and  countenancing 
the  action  of  the  defendant  in  taking  the 
vessel  and  the  freight,  became  just  as  ac- 
countable for  the  freight  in  an  action  for  re- 
demption from  his  mortgage  as  if  he  had 
actually  himself  received  the  freight.  Liver- 
pool Marine  Credit  Go,  v.  Wilson,  supra. 
But  he  could  be  made  liable  for  it  only  in 
an  equitable  action  for  redemption,  brought 
against  him  by  the  mortgagor,  or  one  of  the 
subsequent  mortgagees.  In  such  an  action 
he  could  be  compelled  to  account  for  all  the 
profits  he  had  permitted  and  allowed  any  one 
else  to  make.  But  no  action  whatever  can 
be  maintained  against  the  defendant  for  the 


freight,  because  its  receipt  of  it  was  rightful 
against  the  whole  world ;  and  certainly  a 
legal  action  like  this  cannot  be  maintained 
against  it  by  the  plaintiff,  claiming  to  be  the 
legal  owner  of  the  freight. 

Much  has  been  said  in  this  case  about  the 
su{)erior  equity  of  the  plaintiff  to  this 
freight.  Upon  the  trial  he  planted  himself 
upon  his  legal  rights  as  assignee  and  no 
proof  was  given  as  to  the  equities,  and  there 
are  no  findings  of  fact  or  law  as  to  the  equi* 
ties.  There  are  no  findings  from  which  we 
can  know  or  determine  anything  except  the 
legal  rights  of  the  parties.  As  we  have 
shown,  plaintiff *s  mortgage  gave  him  no 
equitable  right  to  the  might,  and  he  ob- 
tained no  equitable  right  to  it  as  assignee. 
Where,  then,  does  his  equity  come  fiom? 
What  equity  has  he  against  the  defendant, 
which  took  the  vessel  at  Milwaukee,  paid 
the  charges  upon  which  she  had  been  seized 
and  was  detained,  navigated  her  to  Buffalo 
at  its  own  risk  and  expense,  and  thus  earned 
the  freight?  If  we  were  willing  to  dispose 
of  this  case  upon  mere  humanitarian  views, 
guided  by  our  feelings  of  beneficence,  we 
cannot  even  determine  upon  this  record  which 
of  the  two  parties  will  suffer  or  lose  the  most 
by  being  deprived  of  this  freight.  All  we 
have  showing  the  relations  and  equities  be- 
tween these  parties  is  the  three  mortgages  and 
their  amounts,  the  assignment  and  earning 
of  the  freight,  and  the  fact  that  the  plaintiff 
finally  took  an  assignment  of  the  first  mort- 

fage,  paying  the  full  amount  due  thereon, 
or  aught  that  appears  in  this  record,  he  may 
have  full  security  for  all  that  is  due  to  him 
from  Mrs.  Nims.  We  know  nothing  about 
the  equities,  and  we  must  dispose  of  this 
case  upon  the  facts  as  they  appear,  applying 
to  them  the  rules  of  law,  mostly  elementary, 
which  we  are  bound  to  administer.  The 
order  of  the  general  term  should  be  reversed, 
and  the  judgment  entered  upon  the  report  of 
the  referee  affirmed,  with  costs. 
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1.  The  rule  requirlnir  ehaiii^  of  pos* 

to  protect  from  the  baabond^s  creditors 


property  purchased  by  his  wife  from  him  does 
not  apply  to  the  case  of  a  cow  obtained  by  her 
from  a  third  person  in  ezchangre  for  one  which 
she  had  procured  from  a  person  who  took  It 
from  the  husband  to  satisfaction  of  a  debt. 

8*  An  ofllcer  at  a  sale  on  execution 
eondueted  hy  himself  eannot  act  as 
the  agfent*  with  full  discretionary  power,  of 


Vote.— Bight  of  auctioneer  or  ojfleer  eonducMno  a 

sale  to  make  bids. 

L  On  ihf^  own  account, 
a.  AUiOtioneere. 
An  auctioneer  is  the  agrent  of  the  person  who 
employs  him  to  selL  From  the  nature  of  his 
buBlneas  be  is  the  agent  of  the  buyer  for  the  siagle 
purpose  of  blndln?  him  by  a  memorandum  In 
writlnfr  to  satisfy  the  statute  of  frauds,  but  in  all 
other  respects  be  is  the  agent  of  the  seller.  There- 
fore where  the  evidence  showg  that  at  the  sale  by 
aoction  there  was  secret  by-blddingr  procured 
ettber  by  the  principal  or  by  the  auctioneer  em- 
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ployed  by  him  either  with  or  without  such  prin- 
cipalis knowledge,  the  vendor  will  be  responsible 
for  the  fraud  thereby  committed,  and  the  saie  will 
be  rendered  voidable  by  the  purchaser,  If  he  was 
Influenced  thereby.  CXirtls  v.  Aspinwali,  114  Mass* 
187, 19  Am.  Kep.  332, 

In  Barker  v.  Marine  Ins.  Co.,  2  Mason,  868,  it  Is 
laid  down  as  the  law  that  it  Is  Impossible  that  a 
person  can  at  the  same  time  be  buyer  and  seller; 
and  a  person  who  acts  as  agent  In  selling  cannot 
upon  the  known  principles  of  law  become  a  puiw 
chaser  at  the  sale.  To  the  same  effect,  Ghuroh  t« 
Marine  Ins.  Go.  1  Mason,  84L 
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Fim{e,  2  Til.  445. 80  Am.  Doc.  657;  Armstrong 
V.  Caldtoell,  2  HI.  540;  Wallace  y.  McConnell, 
88  U.  8.  18  Pet.  186,  10  L.  ed.  98. 
Mr.  Qfiorge  W.  Brandt  for  appellee. 

Cral^*  <7.,  delivered  the  opinion  of  the 

ecu It : 

This  was  an  action  of  assumpsit,  brought 
by  Arnold  &  Taggert,  appellants,  against 
Augustus  E.  Bournique,  to  recover  balance 
claimed  to  be  due  on  a  buildine  contract  ex- 
ecuted by  the  parties  on  the  1st  day  of  March, 
1883.  On  the  trial  in  the  circuit  court,  after 
the  plaintiffs  had  closed  their  testimony,  on 
motion  of  the  defendant  the  court  instructed 
the  jury  to  find  for  the  defendant.  Under 
the  instruction  a  verdict  was  returned  for  de- 
fendant, upon  which  the  court  entered  a 
judgment,  which,  on  appeal,  was  affirmed  in 
the  appellate  court. 

In  order  to  determine  whether  the  court 
erred  in  the  instruction  to  the  jury  it  will  be 
necessary  to  refer  briefly  to  the  testimony  in- 
troduced by  the  plaintiffs.  Under  the  con- 
tract executed  by  the  parties  and  read  in 
evidence  plaintiffs,  copartners,  a^eed  to  do 
all  the  carpenter  work  and  furnish  the  ma- 
terial therefor  for  defendant's  dancing  acad- 
emy and  dwelling-house  on  Twenty-Third 
street,  Chicago,  in  consideration  of  which 
the  defendant  "agreed  to  pay  plaintiffs,  upon 
the  presentation  of  certificates  signed  by  the 
said  Burnham  &  Root,  [who  were  the  arch- 
itects named  in  the  contract,]  in  the  sum  of 
$11,254.80.  .  .  .  Damages  for  delay,  as 
mentioned  in  the  specifications,  shall  be  de- 
ducted from  the  contract  price  as  liquidated  ; 
and,  furthermore,  fifteen  per  centum  of  the 
value  of  all  work  done  and  materials  fur- 
nished shall  be  held  back  until  this  contract 
is  declared  by  said  Burnham  A  Root  com- 
pleted ;  or  if  contract  is  completed  at  speci- 
fied time  or  times,  said  fifteen  per  cent  kept 
back  shall  then  be  paid  forty  days  after  the 
work  of  this  contract  is  declared  by  architects 
finished,  provided  said  wurk  and  materials 
are  free  and  discharged  from  all  claims,  liens, 
and  charges.  **  The  contract  also  contained 
the  following  clause:  "And  in  case  the 
parties  shall  fail  to  agree  as  to  the  true  value 
of  extra  or  deducted  work  or  the  amount  of 
extra  time,  the  decision  of  the  architect  shall 
be  final  and  binding ;  the  same  in  case  of  any 
disagreement  between  the  parties  relating  to 
the  performance  of  any  covenant  or  agreement 
herein  contained. "  The  plaintiffs,  after  read- 
ing the  contract  in  evidence,  introduced  evi- 
dence tending  to  prove  that  after  the  contract 
was  executea  the  plaintiffs  proceeded  with 
the  work  under  the  contract,  and  fully  com- 
pleted their  contract,  as  they  claimed,  about 
the  last  day  of  October,  1883.  As  the  work 
progressed  the  defendant  paid  on  certificates 
issued  by  the  architects  $8,800.  In  No- 
vember, 1888,  plaintiffs  called  on  Burnham 
&  Root  for  a  final  certificate  of  the  balance 
due  under  the  contract,  claiming  also  for  ex- 
tras. On  the  22d  day  of  November  Burnham 
A  Root  adjusted  the  accounts  of  the  plain- 
tiffs, allowing  a  certain  amount  for  extras, 
and  deducting  certain  amounts  for  work  left 
off :  and  as  showing  the  conclusion  reached 
in  the  amount  for  extra  work  claimed,   and 
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as  respects  the  deductions,  they  give  plain- 
tiffs two  papers,  as  follows :  "  D^uction  for 
work  left  off  and  defective  workmanship  done 
by  Taggert  <&  Arnold  at  A.  £.  Bournioue^ 
total,  $288.91.  Also  extras.  Chicago,  rfo- 
vember22nd,  1888."  "Items  allowed  Tag- 
gert <&  Arnold  on  Bournique,  total,  $281.75.* 

These  two  papers  were  delivered  as  to  the 
final  decision  of  the  architects  on  the  two 
questi  ons  em  braced  therei  n .  A  few  days  after 
the  above  papers  were  delivered,  the  arch- 
itects, Burnham  &  Root,  made  out  and  de- 
livered plaintiffs,  or  one  of  them,  a  final 
certificate  for  $1,747. — the  balance  due  from 
the  defendant  to  plaintiffs  under  the  contract 
and  for  extras  after  allowing  for  deductions 
in  favor  of  defendant.  This  final  certificate 
was  executed  by  the  architects,  and  delivere<l 
to  one  of  the  plaintiffs,  who,  being  dissatis- 
fied with  the  amount,  handed  it  back  to  Burn- 
ham &  Root.  Some  time  after  the  certificate 
was  handed  back,  plaintiffs  called  on  Burn- 
ham for  the  certificate,  but  they  failed  to  get 
it,  Burnham  informing  them  that  he  had 
made  out  one  certificate,  and  would  not  make 
another.  The  theory  upon  which  the  circuit 
court  instructed  the  jury  to  find  for  the  de- 
fendant, as  we  understand  from  the  record, 
was  that  the  plaintiffs  could  not  recover  un- 
less they  had  first  obtained  a  certificate  from 
the  architects  of  the  balance  due,  and  pre- 
sented that  certificate  to  the  defendant ;  that 
the  presentation  of  a  certificate  under  the  con- 
tract was  a  condition  precedent  to  a  recovery. 

Where,  by  the  terms  of  a  contract  under 
which  materials  are  furnished  and  labor  is 
performed  in  the  erection  of  a  building,  it  is 
provided  that  payment  shall  only  be  made 
upon  the  certificate  of  an  architect,  the  law 
is  well  settled  that  the  obtaining  of  such 
certificate  is  a  condition  precedent  to  the  pay- 
ment of  the  money,  and  an  action  cannot,  as 
a  general  rule,  be  maintained  to  recover  the 
money  until  the  certificate  has  been  obtained 
from  the  architect.  Packard  v.  Van  Sehoick^ 
58  111.  80;  Ooey  v.  Lehman,  79  Dl.  178; 
Bamep  v.  Giles,  120  111.  154. 

If,  however,  the  materials  have  been  fur- 
nished and  the  work  completed  according  to 
the  contract,  and  a  certificate  has  been  de- 
manded from  the  architect  and  fraudulently 
withheld  by  him,  the  contractor  will  be  re- 
lieved from  the  necessity  of  procuring  the 
architect's  certificate.  Michaelu  t.  Wc^,  186 
111.  68. 

In  the  first  count  of  the  declaration  it  was 
averred  that  the  defendant  had  fraudulently 
prevented  the  architects  from  issuing  a  certi- 
ficate, and  that  they,  the  architects,  had 
wrongfully  and  frauaulently  neglected  and 
refused  to  issue  a  certificate ;  and  on  the  first 
trial  of  the  cause  the  plaintiffs  undertook  to 
establish  the  averments  of  the  declaration. 

In  this,  however,  they  did  not  succeed. 
Subsequently,  and  on  October  27,  1883.  an 
additional  count  to  the  declaration  was  f(,led, 
in  which  the  plaintiffs,  after  setting  out  the 
building  contract,  averred  that  as  to  deduc- 
tions and  extras  Burnham  &  Root  were  to 
decide,  and  their  decision  was  to  be  final,  as 
well  as  to  all  payments  to  plaintiffs,  and  all 
other  matters  growing  out  of  and  pertainine 
to  the  performance  of   all  said  work  and 
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promises;  and  that  defendant  promised  to 
pay  plaintiff  such  sams  as  Bumham  &  Root 
should  adjudge  Mue  them.  That  after  the 
completion  of  said  work,  on,  to  wit,  No- 
vember 1,  1883,  said  architects  made  a  full 
and  final  adjudication  in  writing,  which 
they  signed,  of  the  final  amount  and  balance 
due  plaintiffs  for  said  work^nd  material,  and 
passed  upon  all  deductions  and  extras,  in 
which  writing  they  found  that  there  was  due 
from  defendant  to  plaintiffs  a  balance  of 
$1,747.  That  by  means  of  the  premises  de- 
fendant became  indebted  to  pay  plaintiffs  the 
said  sum  of  $1,747  when  requested,  yet, 
although  often  requested,  have  hitherto  re- 
fused. The  evidence  of  the  plaintiffs  In  re- 
gard to  the  adjustment  of  the  accounts  of  the 
parties  by  the  architects  and  the  execution 
and  delivery  of  a  final  certificate  showing  the 
balance  due  the  plaintiffs  was  introduced  for 
the  purpose  of  sustaining  the  additional 
count  of  the  declaration,  and  we  are  inclined 
to  the  opinion  that  the  court  erred  in  taking 
the  case  from  the  jury  by  the  instruction. 
By  the  terms  of  the  contract  itself  the  par- 
ties had  agreed  that  in  case  of  disagreement 
relating  to  extra  work  or  work  to  be  deducted, 
or  in  regard  to  the  performance  of  any  cove- 
nant of  the  contract,  the  decision  of  the  archi- 
tect should  be  final.  Under  this  provision 
of  the  contract,  after  the  labor  and  materials 
had  been  furnished,  and  the  job  completed, 
the  plaintiffs  had  the  right  to  prove  that  their 
accounts  for  labor  and  material  had  been  ad- 
justed by  the  architects,  and  that  the  amount 
due  had  been  determined,  and  a  final  certifi- 
cate issued,  and  delivered  to  them,  showing 
the  amount  then  due.  The  execution  and  de- 
livery of  the  certificate  by  the  architects  was 
final  and  conclusive  upon  both  the  plaintiffs 
and  the  defendant,  unless  fraud  or  mistake 
was  shown,  which  is  not  pretended  on  either 
side.  McAuley  v,  CcMrter,  22  111.  53 ;  Korf 
V.  LuU,  70  111.  420,  84  111.  225.  When  the 
architects  had  adjusted  the  accounts,  deter- 
mined the  amount  due,  executed  and  de- 
livered to  plaintiffs  a  final  certificate,  the 


rights  of  the  parties  became  fixed.  The  fact 
that  the  plaintiffs  did  not  keep  the  final 
certificate,  but  handed  it  back  to  the  archi- 
tect, did  not  chanee  the  situation  or  rights- 
of  the  parties.  Iior  did  such  act  affect  the 
validity  of  the  certificate ;  its  validity  re- 
mained the  same  after  it  was  returned  as  it 
did  when  in  plaintiffs'  hands. 

It  is,  however,  claimed  that  the  defendant 
could  only  be  made  liable  to  pay  upon  the 
presentation  of  the  certificate  to  him  by  the 
plaintiffs,  and,  as  the  plaintiffs  failed  to 
present  the  certificate,  they  could  not  recover. 
We  do  not  cdncur  in  that  view.  A  recovery 
may  be  had  on  a  promissory  note  payable  oa 
demand  although  no  demand  has  been  made. 
So  also  an  action  may  be  maintained  on  ft 
certificate  of  deposit  which  provides  that  it 
is  payable  on  return  of  the  certificate  prop- 
erly indorsed,  although  no  return  of  the 
certificate  has  been  made.  Hunt  v.  Divine, 
37  111.  187.  We  perceive  no  reason  why  & 
different  rule  should  be  applied  to  a  certifi- 
cate of  this  character.  Suppose  plaintiffs  had 
lost  their  final  certificate  after  it  was  issued, 
and  it  had  been  destroyed,  so  that  it  never 
could  be  presented  to  defendant,  would  they 
be  precl uded  from  a  recovery  ?  A  rule  of  that 
character  would  be  unjust,  and  might  in 
many  cases  result  injuriously  to  parties.  The- 
presentation  of  the  certificate  was  not  one  of 
the  substantial  requirements  of  the  contract. 
As  has  been  substantially  said  before,  th» 
decision  of  the  architects,  reduced  to  writing, 
and  signed  by  them,  was  the  substantial  act 
which  determined  the  right  of  plaintiffs  to 
the  money,  and  determined  the  obligation  of 
the  defendant  to  pay.  From  what  has  been 
said  it  follows  that  the  instruction  of  the 
court  was  erroneous. 

The  judgment  of  the  Appellate  and  Oircuit 
Courts  will  be  reversed,  and  cause  remanded  to 
Circuit  Court. 

Petition  for  rehearing  overruled  March  24^ 
1893. 
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Orin  S.  BACON,  JR.,  Appt., 

Morris  W.  HANNA,  Impleaded,  etc.,  2&«p*. 

(187N.Y.87V.) 

A  (notice  of  protest  of  a  note  mailed  to 
an  indorser  at  the  town  where  the  note 
was  payable  under  Laws  1857,  obap.  410,  9  8, 
permitting  suoh  notice  where  tbe  IndOTser  lives 
in  the  same  town,  in  reliance  only  upon  an  entry 
In  a  directory  wltnout  further  inquiry  as  to  the 
Indorser^B  reeklence,  which  is  in  fact  in  another 
town  and  which  could  have  been  readily  ascer- 


NOTB.— The  above  decision  Beema  to  be  supported 
by  all  the  authorities  that  touch  upon  it  in  requir- 
Inir  somethinflrmore  than  merely  looking  in  a  di- 
rectory to  constitute  diligence  in  ascertaining  a 
person^s  address  for  the  purpose  of  maiUnflr  to  him 
a  notice  of  protests   Some  of  tbe  cases,  however, 

SOUR.  A. 


tained  by  inquiry,  is  insufficient  to  oharire  him 
with  liability  on  the  note. 

(February  28, 1883.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  the 
Ontario  County  Circuit  in  lavor  of  defendant 
in  an  action  brought  to  enforce  defendant's 
alleged  liability  on  a  promissory  note.  Af-^ 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr,  John  OiUette*  for  appellant: 


have  reasonably  held  suoh  looking  In  a  directory 
when  aided  by  further  efforts  to  be  sufficient.  It  ia 
clear  that  the  directory  is  one  proper  source  of  In- 
formation but  the  decisions  establish  the  proposi- 
tion that  it  is  not  a  sufficiently  reliable  source  u> 
justify  a  failure  to  make  f  urtber  search. 
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Ybbmobt  Sufrbms  Cou&t. 


«a1e  of  the  same.  This  cow  remained  with 
the  other  cows  of  Joseph  C.  Caswell,  and  in 
his  possession,  from  the  time  the  plaintiff 
made  this  purchase  until  she  exchanged  her 
with  Keniston  for  one  of  the  cows  replevied. 
As  between  the  parties,  the  purchase  of  the 
€ow  b^  Albee,  and  the  sale  by  him  to  the 
plaintiff,  was  valid  without  any  chanee  of 
possession.  The  plaintiff  acquired  title  to 
the  Keniston  cow  from  Keniston,  and  not 
from  her  husband.  The  latter  was  never  the 
owner  of  this  cow,  and  hence  his  possession 
would  not  affect  the  rights  of  the  plaintiff 
In  case  of  an  attachment  by  the  husband*8 
-creditors  while  in  his  possession.  To  make 
«  change  of  possession  of  personal  property 
necessary  in  order  to  protect  it  from  the  al- 
leged vendor's  creditors,  there  must  have 
been  some  time  when,  as  against  the  vendee, 
the  alleged  vendor  owned  it,  and  had  it  in 
his  possession.  Fiteh  v.  Burk,  88  Vt.  683 ; 
Zeavitt  v.  Jonsi,  54  Vt.  423,  41  Am.  Bep. 
€49 ;  WaltDOJ-th  v.  Vtf »«<?«,  68  Vt.  670.  Upon 
the  facts  stated  in  respect  to  the  manner  in 
which  the  i)laintiff  acquired  title  to  the  Ken- 
iston cow,  it  was  not  error  for  the  court  be- 
low to  refuse  to  charge,  as  requested,  that 
^the  transaction  in  regaid  to  the  sale  and  ex- 
change of  said  cows  was  a  fraud  on  the  cred- 
itors of  Joseph  G.  Caswell,  and  wholly  void. " 
As  against  his  creditors,  the  plaintiff's  title 
to  the  Keniston  cow  was  good.     The  case  at 


bar  is  distinguishable  from  MUU  ▼.  Warjier^ 
19  Vt.  609,  47  Am.  Dec.  711.  In  this  case 
the  plaintiff  herself  made  the  exchange;  in 
that  case  the  former  owner,  who  then  had 
possession  of  the  property,  made  it  "  for  the 
convenience  and  advantage  of  his  own  busi- 
ness, and,  for  aught  that  appears,  in  his  own 
name,  and  ostensibly  on  his  own  account.* 
It  is  conceded  that  prior  to  January  8, 
1891,  Joseph  C.  Caswell  was  the  owner  of 
the  other  oow  replevied.  In  May,  1891,  he 
rented  her  to  Cliamberlain,  who  retained 
possession  of  her  as  leasee,  until  she  was  at- 
tached on  a  writ  against  Joseph  C.  Caswell 
by  the  defendant  as  deputy  sheriff.  Cham- 
berlain was  never  notified  of  a  sale  of  this 
cow,  but  during  all  the  time  he  kept  her  he 
paid  the  rent  for  her  to  Joseph  C.  Caswell. 
The  plaintiff  claims  that  this  cow  was  sold 
on  execution  at  sheriff's  sale,  January  8^ 
1891,  to  George  E.  Smith,  and  that  she  sub- 
sequently purchased  her  of  8mith,  and  that 
by  reason  of  Smith's  having  purchased  the 
cow  at  sheriff's  sale  no  change  of  possession 
was  necessary  to  protect  her  from  attachment 
bv  the  creditors  of  Joseph  C.  Caswell.  The 
plaintiff  has  no  title  to  this  cow  unless  she 
derived  it  from  Smith  in  the  manner  claimed. 
Smith  never  had  title  to  her,  unless  he  ac- 
quired it  by  virtue  of  his  alleged  purchase 
at  the  sale  on  execution.  If  that  was  a  valid 
sheriff's  sale,   without  fraud  or  collusion. 


own  behalf  or  through  others,  and'renderlnff  such 
«ale6  absolutely  void.  Wiokliff  v.  Robtnaoo,  IB  III. 
145. 

The  same  is  the  law  In  Kentuoky.  A  sheriff  Is 
not  permitted  to  purobaae  property  taken  by  him 
Id  ezeoution.   6tapp  v.  Toler,  8  Bibb,  4SQ. 

In  Lazarus  v.  Bryson,  8  Binn.  51,  the  court  held 
«uch  a  purchase  void  unless  the  sheriff  ur  those 
buying  for  him  purchased  with  the  consent  of  the 
■debtor,  stating  that  no  difference  existed  between 
«  sheriff  and  any  other  common  trustee. 

In  Dexter  v.  Strobaoh,  66  Ala.  288,  the  court  ex- 
tended the  rule  to  the  sale  by  a  sheriff  or  other  per^ 
■gon  acting  as  agent,  trustee  or  otherwise,  to  bis 
own  wife,  holding  such  sale  voidable  at  the  option 
■of  the  owner  of  the  property,  but  not  absolutely 
void. 

In  Worland  t.  Klmberlin,  6  B.  Mon.  606, 44  Am. 
Dec.  786,  where  the  purchase  made  by  a  co-deputy 
cheriff  at  an  execution  sale  was  resisted  by  reason 
ot  his  being  a  partner  with  the  deputy  sheriff  mak- 
ing the  sale,  the  court  held  that  the  statute  not  ap- 
plying to  the  sale  of  personal  property,  it  could  not 
pronounce  every  such  sale  void,  but  strongly  dis- 
-oountenanced  such  purchases  wliich  would  only  be 
upheld  when  in  truth  and  in  fact  a  fair  purchase, 
for  a  reasonable  adequate  consideration,  and  at  the 
«ame  time  declared  that  if  they  were  partners  in 
the  purchase  made  by  each  other  at  execution 
«alee,  or  in  that  particular  purchase,  the  sale  should 
be  deemed  absolutely  void. 

In  the  above  case  the  court  followed  the  ruling 
of  the  court  in  Smith  v.  Pope,  5  B.  Hon.  838,  where- 
in it  is  declared  to  be  against  public  policy  to  allow 
'€uch  sales. 

7o  the  same  effect  is  the  more  recent  case  of 
Morton  v.  Waring,  18  B.  Mon.  72. 

The  same  is  the  ruling  of  the  supreme  cOurt  of 
•Cieorgia  in  Harrison  v.  McHenry,  9  Ga.  164.  52  Am. 
Dec.  485,  wherein  the  court  said  that  the  rule  ap- 
plied ^'with  moi-e  than  ordinary  force  to  the  sheriff, 
who  is  the  appointee  of  the  law,  and  a  public  agent, 
-and  because  he  is  not  alone  the  agent  of  the  de- 
fendant but  also  of  the  plaintiff  in  execution.** 

^L.R.A. 


Bo  in  Creagh  v.  Savage,  9  Ala.  959,  the  court  held 
that  the  purchase  by  a  sheriff  at  his  own  sale  was 
not  void  but  voidable,  reiterating  the  principles  as 
laid  down  in  Davoue  v.  Fanning,  2  Johns.  Ch.  2SS* 
1  L.  ed.  865,  and  Saltmarsh  v.  Beene,  4  PorL  (Ala.) 
S88, 80  Am.  Dec.  585. 

And  in  Isaac  v.  Oarke,  2  Gill.  1,  the  court  held  a 
sale  made  by  a  sheriff  to  his  own  agent  not  neces- 
sarily void  at  law,  but  voidable  for  fraud  In  fact, 
of  which  the  Jury  were  the  proper  Judges. 

So  In  Downing  v.  Lyford,  57  Vt.  606,  the  court 
held  such  a  sale  if  not  assented  to  or  in  any  way 
affirmed,  void  in  equity. 

It  would  be  a  miserable  evasion  of  the  law  If  he 
could  rightfully  do  that  by  an  agent  which  he  is 
forbidden  to  do  himself.  Stewart  v.  Rutherford* 
49  N.  G.  483. 

And  in  Perkins  v.  Thompson,  8  N.  H.  144,  the 
court  applied  the  same  ruling  to  the  case  of  a  pur- 
chase by  a  deputy  sheriff,  the  soundest  policy  for- 
bidding that  any  person  should  be  the  purchaser 
of  that  which  he  is  appointed  to  sell. 

A  deputy  sheriff  who  purchases  at  his  own  sale 
was  held  to  commit  a  fraud,  in  Mark  v.  Lawrence, 
6  Harr.  ft  J.  64. 

So  the  purchase  by  the  deputy  sheriff  at  a  sale 
conducted  by  the  sheriff  is  invalid  under  the  Vir- 
ginia Act  of  1813,  chap.  8,  8  20.  Taylor  v.  Stringer, 
1  Grate  158. 

And  the  court,  in  Smith  t.  Pope,  5  B.  Mon.  89f , 
held  that  the  rule  extended  to  the  case  of  a  deputy 
sheriff  purchasing  at  a  sale  conducted  by  his  co- 
deputy,  as  being  obviously  against  the  spirit  and 
policy  and  undeniably  within  the  Intended  pro- 
hibition, of  the  legislature. 

But  in  Yancey  v.  Hopkins,  1  Munf.  419,  the  court 
held  that  the  purchase  by  the  sheriff  upon  a  sale 
for  taxes,  being  fatar  and  open,  and  after  the  by- 
standers had  been  urged  to  bid  and  refused  to  do 
so,  was  valid. 

And  in  Jackson  t.  Collins,  8  Oow.  80,  the  court 
held  the  purchase  by  a  deputy  sheriff,  who  was 
plaintiff  in  an  action,  at  a  sale  under  an  exeoutloa 
directed  to  thp  principal,  valid. 
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and  Smith  acquired  title  to  the  cow  by  vir- 
tue of  such  sale»  it  is  well  settled  in  this 
state  that  no  chanf^e  of  possession  was  nec- 
essary to  protect  the  property  of  the  pur- 
chaser. FiUpatHek  ▼.  Ftabody,  61  Vt.  195, 
and  cases  there  cited. 

The  execution  was  in  favor  of  Smith  and 
against  Joseph  G.  Caswell,  and  was  com- 
mitted to  the  officer,  Hudson,  to  levy  and 
collect,  and  who  conducted  and  made  the  al- 
leged sale  of  the  cow  on  the  execution. 
Smith  was  not  present  at  the  sale,  but  he 
had  given  Hudson  instructions,  with  full 
discretionary  power,  to  bid  off  all  the  prop- 
erty sold  on  the  execution  for  him;  and 
Hudson,  acting  under  these  instructions  and 
power,  bid  off  the  cow  for  Smith  at  the  sale 
on  the  execution.  The  defendant  requested 
tlie  court  below  to  hold  that  Hudson,  as  the 
officer  conducting  the  execution  sale,  had  no 
riffht  to  bid  off  the  cow  for  Smith,  but  it 
refused  to  so  hold,  and  instructed  the  jury 
that  the  sale  on  the  execution  was  **  in  law 
sufficient  to  pass  the  title  to  Smith,"  to  which 
refusal  and  charge  the  defendant  excepted. 

Assuming  that  the  other  proceedings  con- 
nected with  this  sale  were  such  as  to  make 
good  the  title  of  a  purchaser  of  property  at 
It,  (but  in  regard  to  which  we  make  no  de- 
cision,) the  question  is  presented  whether 
an  officer,  at  a  sale  on  execution  conducted 
by  himself,  can  act  as  the  agent,  with  full 


disQretionary  power,  of  an  absent  person  in 
the  purchase  of  property.  Such  officer  can- 
not make  a  valid  purchase  for  himself  at  such 
sale.  Woodbury  v.  Parker^  19  Vt.  858,  47 
Am.  Dec.  695;  Downing  v.  Lyford,  57  Vt. 
508.  In  Woodbury  v.  Parhfr^  tiupra,  Royce, 
Gh.  (7.,  says :  "  According  to  all  the  authori- 
ties, such  an  officer,  in  addition  to  his  char- 
acter as  a  minister  of  the  law,  is  regarded  as 
a  sort  of  a  trustee  and  agent,  both  for  the 
creditor  and  debtor.  The  tfvo  characters 
place  him  on  higher  and  more  responsible 
ground  than  a  mereprivate  trustee  or  agent.* 
In  Harrison  v.  McHenry^  9  Ga.  164,  52  Am. 
Dec.  485,  where  this  question  is  discussed, 
Nisbet,  (7.,  says:  *^If  the  policy  of  the  law 
prohibits  a  sheriff  from  buying  on  his  own 
account,  I  do  not  see  how  it  Is  competent 
for  him  to  purchase  as  the  aifrent  of  another. 
He  can  do  nothing  for  himself  or  for  another 
which  is  incompatible  with  his  duties  as 
sheriff.  We  have  seen  what  they  are.  His 
skill,  diligence,  and  fidelity  belong  to  the 
defendant  in  execution.  He  may  not  be,  in 
this  latter  case,  subject  to  the  same  tempta- 
tions to  do  wrong  that  he  is  subject  to  when 
he  buys  for  himself.  This  is  true,  but  still 
the  duty  which  he  assumes  as  agent  for  the 
buyer  is  incompatible  with  the  duty  which 
he  has  assumed  as  asent  for  the  seller.  If 
acting  under  a  general  and  unrestricted  power 
to  buy  at  auction,  he  must  be  understood  as 


It  has  been  held  that  an  under  jailer  or  tarn  key 
Is  not  a  deputy  within  the  meantngr  of  the  Act  il 
Bev.  Laws,  5U6j  conoeming  JudRmente  and  ezeou- 
tiona,  the  16th  sectiOQ  prohibitiofir  the  sherUf  or 
other  ofBocr  to  whom  any  execution  Is  directed  or 
any  of  their  deputies  or  any  person  for  them  or 
either  of  them  from  purchasing  at  any  sale  under 
any  execution,  and  deciarinR  such  aaie  void.  Jack- 
son V.  Anderson,  4  Wend.  474. 

And  m  Arnold  v.  Brown,  24  Pick.  89, 85  Am.  Deo. 
208,  while  the  oourt  applied  the  rule  to  auctioneers 
and  agents  and  trustees  of  every  description,  it 
held  that  the  sheriff  in  attachment  proceedings 
could  not  be  considered  as  sustaining  the  relation 
of  agent  or  trustee  in  any  sense,  and  that  his  pur- 
ehaae  of  the  property  held  by  him  in  attacbment 
is  not  void  or  voidable,  the  debtor  not  being  under 
bis  control  or-  influence,  nor  incapacitated  from 
acting  for  himself,  although  such  dealings  ought 
to  be  closely  scrutinized. 

In  Pierce  v.  Benjamin,  14  Pick.  86(S,  26  Am.  Deo. 
806.  g€X)ds  were  sold  for  non-payment  of  taxes  the 
defendant  the  ooUeotor,  becoming  the  purchaser, 
the  court  held  the  purchase  by  the  defendant  a 
clear  violation  of  his  official  duty,  as  the  duties  of 
buyer  and  seller  were  incompatible  with  each  other 
and  no  party  could  rightfully  sustain  both  char- 
acters, and  that  the  sale  was  not  absolutely  void 
but  voidable. 

So  in  Chandler  v.  Moulton,  83  V t.  246,  the  court 
held  that  the  purchase  by  a  tax  oollector  or  his 
agent  at  an  official  sale  made  by  himself  to  satlpf  y 
taxes  assessed  against  such  property,  rendered  the 
sale  invalid,  and  followed  Its  own  ruling  in  Wood- 
bury V.  Parker,  19  Vt.  363,  47  Am.  Deo.  695.  and  also 
Pierce  v.  Benjamin,  supra;  Perkins  v.  Thompson, 
8  N.  H.  144,  and  Mills  v.  GoodseU,  8  Gonn.  476, 13  Am. 
Dec.  00. 

To  the  same  effect  is  the  ruling  of  the  supreme 
oourt  of  Miasteslppl.  McLeod  v.  Burkhalter,  57 
Miss.  66. 

The  same  rule  was  applied  in  Saltmarsh  v.  Beene, 
4Port.  (Ahi.)  283,  80  Am.  Dea  526,  to  the  case  of  a 
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oommlasioner  appointed  by  the  orphan*8  oourt  lor 
the  sale  of  real  property. 

So  the  oommlasioner  selling  for  taxes  cannot  pur- 
chase at  their  own  sale,  but  a  olerk  in  the  office  of 
such  commissioner  is  not  forbidden.  Fox  v.  Cash, 
U  Pa.  207. 

And  it  has  been  held  that  a  oommlasioner  in  chan- 
cery appointed  to  sel  I  cannot  become  the  purohasur 
at  his  own  sale  either  in  his  own  name  or  by  a  third 
party,  such  a  purchase  being  a  fraud  in  law  which 
will  avoid  the  sale  if  the  remedy  is  sought  within  a 
reasonable  time,  but  such  a  sale  is  not  absolutely 
void,  but  voidable.  McCk)nnel  v.  Gibson,  12  IlL  128, 
followed  in  Kruse  v.  Steffens,  47  HI.  112. 

And  again  in  Howery  v.  Helms,  20  Gratt.  1,  the 
court  set  aside  the  purchase  of  a  oommissioner  ap- 
pointed for  the  sale  of  real  estate  in  partition  pro- 
oeedings.  See  also  Wlnans  v.  Winans,  22  W.  Va. 
078. 

So  where  one  of  the  commissioners  appointed  to 
sell  at  a  judicial  sale  purchased  one  half  of  the  land. 
Teel  V.  Yancey,  28  Gratt.  60L 

And  where  the  commissioner  procured  a  third 
party  to  bid  for  him  at  the  sale  and  reported  him 
to  the  oourt  as  the  purchaser,  the  sale  is  voidable. 
Wlnans  v.  Winans,  supra. 

The  purchase  by  the  treasurer  of  the  board  of 
canal  commissioners  at  a  price  fixed  by  law  is  not 
void,  but  voidable  in  equity,  as  the  state  could  not 
be  injured.    People  v.  Force,  100  Hi.  649. 

In  Edwards  v.  Estell,  48  Cal.  104,  the  court  applied 
the  same  rules  to  the  purchase  by  the  county  sur- 
veyor, the  '*  highest  considerations  of  public 
policy**  being  against  such  purchases.  To  the 
same  effect.  Wills  v.  Abbey,  27  Tex.  202. 

So  in  Crook  v.  Williams,  20  Pa.  842,  the  court  ex- 
tended the  rule  to  a  constable  and  his  deputy,  but 
held  that  if  the  constable  superintended  the  sale 
himself,  he  might  employ  a  crier,  and  that  there 
was  nothing  to  prevent  the  latter  from  bidding. 

So  in  Terrill  v.  Auchauer,  14  Ohio  St.  80,  the  oourt 
held  the  purchase  by  an  appraiser  at  a  judicial  sale 
was  not  absolutely  void  but  voidable  under  the 


Vjcbmont  Supbeus  Coubt. 


Apb.* 


charged  with  the  duty  of  buying  as  lov  aa 
poflsible,  whilst  at  tfie  same  time  it  is  his 
duty,  as  a^ent  for  the  seller,  to  make  the 
property  briDg  aa  much  as  possible.  Here  is 
a  direct  antagonism  of  possession  and  duty, 
and  involves,  almost  necessarily,  infidelity 
to  one  or  the  other  of  his  principals.  His 
^rst  obligation  is  to  the  seller,  and  the  law 
will  not  permit  him  to  place  himself  in  a 
position  which  subjects  hun  to  the  chances  of 
violating  that  obligation ;  ...  its  pol- 
icy will  not  allow  it. "  This  reasoning  seems 
unanswerable.  Human  nature  Is  sudi  that 
it  is  as  true  now  as  ever  that  ''no  man  can 
serve  two  masters. "  Freem.  Executions,  292, 
says:  ^'Nor  can  the  officer  making  the  sale 
act  as  the  agent  of  a  person  desirous  of  bid- 
ding. He  can  neither  bid  for  himself  nor  for 
another."  We  think  this  is  the  true  doc- 
trine, and  the  only  rule  consistent  with  a  safe 
and  sound  publicpolicy  in  respect  to  this 
class  of  sales.  We  therefore  fiold  on  the 
facts  stated  in  the  exceptions  that  Hudson 
could  not  act  as  the  agent  for  Smith  to  pur- 
chase the  cow  for  him  at  the  execution  sale, 
and  that  as  an  attempted  sheriff's  sale  of  the 
cow  it  was  void,  and  passed  no  title  to 
Smith ;  hence  the  county  court  erred  in  re- 
fusing to  hold  as  requested,  and  in  charging 
the  Jury  as  it  did  on  this  subject. 


From  this  view  of  the  matter  it  follows 
that  this  cow  was  still  liable  to  be  taken  by 
attachment  on  writs  against  Joseph  G.  Cas- 
well in  favor  of  his  creditors.  Wkeeier  v. 
Selden,  63  Yt.  480,  12  L.  R.  A  600.  This 
holding  renders  it  unnecessary  for  us  to  con- 
sider the  other  points  urged  by  the  defend- 
ant against  the  validity  of  this  sale  to  so 
pass  title  to  the  cow  that  change  of  posses- 
sion was  unnecessary.  Were  the  attempted 
sale  to  Smith  apparently  regular  as  a  sheriff  *s 
sale  on  execution,  it  was  error  for  the  court 
to  instruct  the  jury  as  it  did,  without  quali- 
fication, that  it  was  valid  to  pass  title  to  the 
cow  without  change  of  possession.  This  as- 
sumed as  a  matter  of  law  that  the  sale  was 
without  collusion  and  fraud  as  between  the 
execution  creditor  and  debtor.  When  the 
execution  sale  is  regular  on  its  face,   the 

grima  facie  presumption  is  that  it  was  a  bona 
de  sale ;  but  it  may  be  impeached  for  fraud 
and  collusion  between  the  execution  creditor 
and  debtor,  and,  when  assailed  on  that 
ground,  it  is  a  question  of  fact  for  tbe  jury 
to  determine  whether  it  was  a  bona  fide  sale 
on  execution,  giving  such  prima  facie  pre- 
sumption its  due  weight  The  charge  of  the 
court  did  not  submit  that  question  to  the 
jury.  Judetdne  v.  Weak$,  67  Vt  278 ;  Board- 
man  V.  Zeeler,  1  Aik.  168,  16  Am.  Dec.  670 ; 


oonditions  of  the  Ohio  Code  of  Civil  Prooedure, 
section  441,  which  prohibits  the  parchate  either 
directly  or  indirectly  by  the  sherilT  or  other  olBoer 
making  the  sale,  and  by  the  appraiser  of  such 
property,  fraudulent  and  void. 

And  in  Morton  v.  Warinff,  18  B.  Hon.  72,  the  court 
extended  the  prlnolples  to  the  oaae  of  a  purobase 
by  a  deputy  register  in  the  land  olBce  employed  as 
•uoh  althoufrh  the  office  was  not  established  by  the 
law,  where  the  land  was  sold  for  taxes,  oonstruing 
the  statute  as  applying  to  such  a  deputy  in  the 
same  manner  that  It  would  apply  to  a  deputy 
sheriff. 

So  in  Iowa,  the  statute  prohibits  any  county 
treasurer  from  either  directly  or  indirectly  pur- 
chaslDg  at  a  tax  sale  under  a  penalty  and  dedares 
the  sale  invalid,  and  the  court  has  held  that  a  sale 
made  by  him  to  another  party  not  present  at  the 
sale  virtually  for  himself  is  voidable  and  not  abso- 
lutely void.    Ellis  V.  Peck,  45  Iowa,  118. 

The  same  decision  was  arrived  at  in  Haxton  v. 
Harris,  19  Kan.  Ml.  upon  the  principle  that  **no 
man  can  serve  two  masters." 

In  Famum  v.  Perry,  48  Vt  478,  the  court  held 
that  although  the  bidding  in  by  the  constable  at  an 
execution  sale  was  irregular,  yet  as  the  debtor  and 
creditor  were  both  present  and  raised  no  objection 
but  were  satisfied  with  the  price  it  would  not  upset 
the  sale. 

And  again  in  Sparling  v.  Todd,  27  Ohio  St  621,  the 
court  held  that  only  such  bids  as  are  offered  and 
received  at  the  time  and  place  of  sale  oould  be  re> 
ceived  by  the  constable  seizing  goods  in  execution, 
section  175  of  the  Statute  (Starr  ft  a  800)  prohibiting 
the  purchase  either  directly  or  Indirectly  by  any 
Justice  of  the  peace  issuing  the  execution  or  by  the 
constable  holdmg  the  execution,  of  the  property 
sold  under  such  execution. 

n.  For  third  party. 

In  Knight  v.  Herrin,  48  Me.  688,  the  court  fol- 
lowed the  ruling  of  the  supreme  court  of  Massa- 
chusetts in  Pierce  v.  Benjamin,  14  Pick.  866, 25  Am. 
Dec.  880.  and  of  itself  in  Payson  v.  Hall,  80  Me.  819, 
in  holding  that  the  sheriff  or  oifloeroood  noting  the 
sale  oould  not  act  as  agent  for  the  creditor  in  pur* 
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chasing  the  property  as  an  agency  for  one  party 
implying  an  Interest  adverse  to  the  other. 

So  in  Robinson  v.  Clark,  52  N.  G.  582, 78  Am.  Dec 
286,  the  court  adopted  its  own  ruling  in  MoLeod  v. 
MoCall,  48  N.  C.  87,  hoidlcg  that  an  officer  (sheriff 
or  constable)  oould  not  buy  at  his  own  sale,  either 
directly  or  indirectly,  either  by  himself  or  as  agent 
for  himself  or  another. 

Again  in  Harrison  v.  MoHenry,  9  Ga.  164, 52  Am. 
Deo.  485,  the  question  was  whether  the  sheriff,  at 
an  execution  sale,  conducted  by  himself,  could  act 
as  agent  for  an  absent  person  in  the  purohaoe  of 
the  property.  The  oourt  held  that  the  principles 
of  law  which  forbid  the  agent  of  the  seller  from 
becoming  the  agent  of  the  purchaser  in  the  same 
transaction  applied  to  sheriIZS,  the  policy  of  the 
disability  in  their  case  being  very  manifest 

This  decision  is  f  oUowed  in  Oarr  v.  Houser,  40  Ga. 
479;  Flury  v.  Qrimes.  52  Ga.  848;  Macon  v.  Huff,  00 
Ga.  228. 

And  the  same  conclusion  was  reached  in  Eandall 
V.  Lautenberger,  16  B.  L 156,  where  the  auctioneer 
bid  off  the  property  for  the  purchaser  without  the 
vecdor*s  knowledge,  the  court  refusing  to  decree 
specific  performance  at  the  purcha8er*B  instance. 

The  ruling  of  the  Supreme  C>ourt  of  the  United 
States  is  to  the  same  effeot  Veazle  v.  Williams,  49 
U.  S.  8  How.  134, 12  L.  ed.  1018;  Miohoud  v.  Gtrod« 
45  U.  S.  4  How.  508,  11  L.  ed.  1076.  See  also  Ex 
parte  Bennett  10  Ves.  Jr.  881. 

But  in  Richards  v.  Holmes,  58  U.  &  18  How.  148L 
15  L.  ed.  804,  where  a  creditor  for  whose  benefit  the 
sale  by  auction  was  being  made,  through  a  trustee 
requested  the  auctioneer  to  bid  for  him,  the  oourt 
held  his  bid  valid,  and  the  sale  bona  fide,  the  bid 
being  the  highest 

So  in  Scott  V.  Mann,  86  Tex.  157,  the  oourt  ap- 
proved of  the  general  principles  of  the  law  as 
applied  to  auctioneers  and  others  conducting  sales 
stating  that  they  could  not  purchase  on  their  own 
behalf,  but  held  that  the  principle  did  not  extend 
to  the  purchase  by  an  auctioneer  or  sheriff  as 
agent  for  a  third  person  at  a  sale  by  public  auction 
in  market  overt  or  in  the  manner  in  which  sales 
are  usually  made  by  ministerial  offioen.      S.  W. 
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BaUhOder  ▼.  (Jarter,  2  Vt.  168.  19  Am.  Dec. 
707  ;  AusHn  v.  SoiUe,  86  Vt.  645. 

So  far  as  we  can  discover  from  the  excep- 
tions and  that  part  of  the  charge  furnished 
us  the  only  question  of  fact  suhmitted  to 
the  jury  in  respect  to  this  cow  wm  whether 
the  plaintiff  purchased  her  of  Bmith.  as  she 
claimed.  The  question  being  thus  "mijed, 
what  the  court  said  in  relation  to  Joseph  O. 
Oasweirs  preferring  to  have  Smith  attach 
ihla  property  "and  cover  it  and  protect  it  for 


him,  rather  than  to  have  some  of  his  other 
creditors,"  could  have  no  possible  bearing 
or  effect  upon  the  jurv  in  their  determination 
of  the  question  of  the  alleged  purchase  of 
the  cow  by  the  plaintiff  from  Smith.  Had 
the  question  of  the  alleged  execution  sale 
being  bona  fide  or  not  been  submitted  to  the 
Jury,  then  the  language  used  would  have 
been  clearly  misleading,  and  error. 
Judgment  reoened^  and  eauM  renumdM. 


WISCONSIN  SUPREME  COURT. 


Harriet  A.  SAXTON  et  al.,  AppU., 

V, 

Albert  G.  WEBBER  et  al..  Beepti. 

(88  wis.  017.) 

1.   A  devise  to  each  of  Beveral  persona 
off  one  undivided  sixth  part  of  the  fee 

In  certain  lands  ts  to  each  In  severalty  and  en- 
tirely Independent  of  devises  ot  other  portions, 
eome  of  which  may  contravene  the  rule  airainst 
perpetuities. 
fi.  A  vested  remainder  sul^ect  to  a  life 
estate  is  sal]Ject  to  the  laws  of  descent 


In  case  the  remainderman  dies  before  the  Ufe  es- 
tate terminates.^ 

a.  The  £aet  that  a  remaindennaa  ma^ 
die  before  a  liCe  estate  terminates  does  not  pre- 
vent the  vesting  of  the  estate. 

4.  It  will  be  presumed  that  testator  in^ 
tended  to  dispose  of  all  his  property 
whenever  the  words  of  his  will  fairly  oonstrued 

•  are  such  as  to  carry  the  wbole  estate. 

6.  Adeyise  after  the  death  of  testator's 
widow  to  his  dan^fhter  **her  heirs  and 
assigns  ftore ver^  g^^ea  her  an  absolute 
feeSthouirh  followed  by  clauses  attempting  in 
niufo  of  her  death  without  issue  to  dispose  of  the 


Note.— iafecf  on  pricr  tdktn  of  the  tO'Hwre^ofa 
0jt  because  it  vMatw  theruUaaamst  perpetuities. 

\  Effect  on  rUflU  to  claim  anytMnu  under  the  in- 

gtrumenL  ^^  , 

IT.  Effeeit  on  the  imUreet  taken, 

L  Effect  on  riaht  to  claim  anything  under  the  in^ 

ttrumenU 

The  Intention  of  a  testator  is  not  to  be  set  aside 
because  it  cannot  take  effect  to  the  full  extent, 
but  is  to  work  as  far  as  it  can.  Theilusson  v. 
Woodford,  4  Ves.  Jr.  4S7. 

When  a  will  '.contains  distinct  and  independent 
provisions  so  that  different  portions  of  the  prop- 
erty, or  different  estates  or  interests  in  the  same 
portions  of  the  property,  are  created,  some  of 
which  are  valid  and  others  invalid,  the  valid  will 
be  preserved,  unless  those  which  are  Invalid  and 
those  which  are  valid  are  so  dependent  upon  each 
other  that  they  cannot  be  separated  without  de- 
feating the  general  intent  of  the  testator.  Hax- 
tun  V.  Ck>r8e,  2  Barb.  Ch.  806, 6  L.  ed.  788. 

The  statute  against  perpetuities  only  cuts  off  es- 
tates which  are  to  take  effect  after  the  prescribed 
limit.    Bean  v.  Bowen,  47  How.  Pr.  808. 

The  rule  is  stated  in  argument  in  Darling  v. 
Rogers,  2S  Wend.  486,  as  follows:  When  a  will  is 
good  in  part  and  bad  in  part,  the  part  otherwise 
▼alid  to  void  if  it  works  such  a  distribution  of  the 
estate  as  from  the  whole  instrument  taken  to- 
gether was  evidently  never  the  design  of  the  tes- 
tator. Otherwise  when  the  good  part  to  so  far 
independent  that  it  would  have  stood  had  the  tes- 
tator been  aware  of  the  invalidity  of  the  rest. 

The  above  rules  have  been  recognized  and  acted 
upon  almost  universally  from  a  very  early  date, 
but  the  courts  have  not  always  agreed  perfectly  as 
to  the  proper  appUcatfon  to  be  made  of  them  to 
«ases  before  them  for  adjudication.  See  Daven- 
port V.  Harris,  8  Grant,  Cas.  164;  DuBoto  v.  Ray,  7 
Bosw.  fSOfl ;  Stout  v.  Stout,  4ft  N.  J.  Bq.  479 ;  Locke 
V.  Barbour,  88  Ind.  877 :  Beard  v.  Westoott,  STaunt. 
^88, 6  Bam.  &  Ad.  801 ;  Evers  v.  Challte,  7  H.  L.  Caa 
£68:  Doe  v.  Pitcher,  8  Marsh.  Rep.  61;  Re  Haxw 
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greaves,  L.  R.  43  Oh.  Div.  401;  Persons  v.  Snook,  40 
Barb.  144 :  Haynes  v.  Sherman,  U7  N.  Y,  438. 

It  is  not  the  intention  in  thto  note  to  determine 
the  effect  of  the  failure  of  intermediate  provisions 
upon  limitations  further  on  in  the  scheme  nor 
of  the  effect  of  failure  as  to  some  takers  upon 
takers  who  might  be  regarded  as  co-ordinate.  At- 
tention is,  however,  called  to  the  fact,  as  shown  in 
the  prtuoipal  case,  that  In  the  latter  olaas  of  cases 
different  rules  prevail  where  the  bequests  are  to 
individuato  and  to  a  class.   Albert  v.  Albert,  68 

Md.  868. 

The  cases  thus  far  decided  seem  to  be  divtoible 
into  classes  from  which  for  purposes  of  classifica- 
tion rules  may  be  deduced  which  will  quite  accu- 
rately represent  the  present  law  on  the  subject. 

a.  An  absolute  gift  of  the  fee  to  not  affected  by  the 
failure  for  remoteness  of  a  limitation  over. 

The  void  limitation  over  will  not  affect  a  prior 
absolute  estate.  Arnold  v.  Ck)ngreve,  1  Rusb.  &  M. 
800 ;  Hudson  v.  Gray,  68  Miss.  888. 

Where  the  first  limitation  to  absolute  and  the 
attempt  to  limit  it  over  too  remote,  the  prior  ab- 
solute gift  to  effectuaL   Gampf  v.  Jones,  8  Keen« 

788. 

An  ulterior  provision  that  in  case  of  the  death 
of  a  child  without  Issue  hto  share  shall  become  a 
part  of  the  residue  of  testator's  estate,  which  to 
void  because  of  remoteness,  may  be  dropped  so  as 
to  preserve  a  ^ limitation  to  children  and  their  is- 
sue, in  case  they  die  leaving  issue.  Hantoon  v 
Harrison,  86  N.  Y.  648. 

A  provision  postponing  the  vesting  of  the  share 
of  a  deceased  child  until  the  partition  of  the  es- 
tate, which  to  void  because  not  limited  upon  a  life 
in  being,  should  not  be  permitted  to  destroy  aq 
otherwise  valid  provision  for  testator's  children* 
and  the  issue  of  deceased  children.  Henderson  v. 
Henderson,  118  N.  T.  L 

b.  If  striking  down  a  P«rt  of  the  Provisions  and 
leaving  the  remainder  will  work  an  unjust  dtotri- 
bution  of  the  estate  the  whole  must  fail 
Where  the  effect  of  establtohing  portions  of  the 
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property  In  Tiolatlon  of  the  rule  against  perpe- 
tuities. 
0.  ▲  devise  in  trust  alter  a  lilb  estate 
in  the  testator's  widow  to  pay  the  inoome 
to  a  son  durlDflr  life  and  convey  to  his  Issue  upoa 
his  death,  does  not  make  an  unlawful  suspension 
of  alienation  for  more  than  two  Uves  in  beinip. 

(December  6, 1808.) 

APPEAli  by  plaintiffs  from  a  judgmeDt  of 
the  Circuit  Court  for  Milwaukee  County 
settling  the  rights  of  the  parties  under  the  wlil 
of  one  William  A.  Webber,  deceased,  in  an 
action  brought  for  the  partition  of  certain  real 
estate  according  to  the  terms  of  said  will.  Be- 
tertecL 

Statement  by  Cassoday»x</.  .* 

It  appears  from  the  record  that  Noyember 
15,  1884,  one  William  A.  Webber,  at  the  a^e 
of  about  sixty-six  years,  died,  domiciled  in 
Milwaukee,  leaving  him  surviving  a  widow, 
Mary  H.,  who  was  at  the  time  about  sixty- 
seven  years  of  a^e.  That  he  and  said  Mary 
H.  were  at  the  time  the  parents  of  five  chil- 
dren, to  wit,  four  sons,  aged,  respectively, 
as  follows,  to  wit,  Albert  G.,  43;  William 
F..  41;  Wilkie  A.,  88;  and  Harry  J.,  26; 
and  also  one  daughter,  Harriet  A.,  24,  who 
had  married  the  plaintiff  Charles  A.  Saxton 


in  September,  1880,  but  that  she  had  never, 
up  to  that  date,  had  any  child.  That  the 
said  William  A.  also  left  him  surviving  two 
brothers,  each  having  a  child  or  childreD 
living ;  and  a  child  or  children  by  a  deceased 
sister.  That  at  the  time  of  the  death  of  the 
said  William  A.  Webber  he  was  seised  of 
considerable  personal  property  and  real  es- 
tate, hereinafter  described.  That  he  left  as 
his  last  will  and  testament  a  paper  writing, 
executed  October  16,  1884,  ana  the  same  was 
admitted  to  probate  January  17,  1885,  and 
in  and  by  which  he  appointed  his  widow, 
the  said  Mar^  H.,  sole  executrix  of  his  will, 
and  she  qualified  as  such  January  23,  1885, 
and  thereupon  took  upon  herself  the  several 
trusts  mentioned  in  said  will ;  and  in  and  by 
which  will  he  gave  and  bequeathed  to  the 
said  Mary  H.,  her  heirs  and  assigns,  all  his 
personal  estate,  money,  rights,  credits,  and 
effects,  whatever  and  wherever,  subject  to  the 
payment  of  his  debts,  funeral  expenses,  and 
charges  of  administration.  That  he  also  gave 
and  devised  all  his  real  estate,  whatever  and 
wherever,  to  his  said  wife,  Mary  H. ,  for  and 
during  the  term  of  her  natural  life,  but  in 
trust  to  take  care  of,  manage,  and  to  receive 
the  rents,  issues,  and  profits  thereof,  and  to 
pay  and  distribute  the  net  income  therefrom 
quarter- yearly  as  follows :  To  the  said  Har> 
riet  A.  Sax  ton,  the  entire  net  income  from 


provisions  would  be  to  work  injustice  by  givingr  a 
portion  of  testator^s  family  a  larger  share  of  the 
estate  than  was  Intended,  they  will  be  declared 
void.    Clemens  v.  Clemens,  00  Barb.  866. 

Where  the  inoome  of  personal  property  was 
given  to  the  widow  for  life  and  then  to  testator^s 
three  ohfldren  Cor  life  and  after  their  death  the 
principal  of  the  property  was  to  be  divided  be- 
tween bis  grandchildmn,  the  bequest  to  the  wid- 
ow was  held  to  fail  with  the  bequest  of  the  re- 
mainder, since  to  give  her  the  inoome  for  life  and 
defeat  the  will  so  as  to  give  her  a  share  of  the  per- 
sonalty absolutely  was  contrary  to  the  apparent 
intent  of  the  testator.  Richards  v.  Moore,  5  Bedf . 
278. 

When  the  share  of  one  only  of  te8tator*s  four 
children  is  void  for  remoteness,  the  will  wiU  not 
be  upheld  in  favor  of  the  others,  where  the  effect 
will  oe  to  give  tbem  their  portions  under  the  will 
andtalso  a  share  in  the  portion  of  the  other  child. 
Benedict  v.  Webb,  08  K.  T.  460. 

o.  If  the  invalid  part  is  an  essentia]  part  of  the 
general  scheme  of  the  instrument  no  separation 
will  be  made. 

The  invalid  part  can  be  cut  off  only  if  it  is  not 
essential  to  testator^s  general  scheme.  Bichards  v. 
Hoore.  6  Bedf.  878. 

A  provision  so  vital  as  the  distribution  of  the 
proceeds  after  a  power  of  sale  cannot  be  rejected 
BO  as  to  uphold  the  provisions  of  the  will  creating 
the  power.    Dana  v.  Murray.  1^  N.  T.  604. 

Where  the  bulk  of  the  estate  was  disposed  of  by 
the  residuary  clause  in  such  a  way  that  there  could 
be  no  distribution  within  the  time  allowed  by  law, 
which  renders  the  main  provisions  void,  the  court 
held  that  the  main  design  of  the  testator  was  over- 
thrown, and  that  no  part  of  the  residuary  clause 
could  be  upheld.  Arnold  v.  Gilbert,  8  Sandf.  Ch. 
{i81,7L.ed.946. 

If  a  part  of  the  testator*s  general  scheme  is  that 
the  estate  shall  be  kept  entire  for  an  unlawful 
period,  no  part  of  the  provisions  can  be  sustained, 
but  the  estate,  to  which  the  void  provisions  relate, 
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will  vest  immediately  in  the  heir.     McSorley  v. 
Leary,  4  Sandf.  Ch.  414,  7  L.  ed.  1154. 

A  wlU  providing  life  estates  for  testator^s  child- 
ren with  power  to  each  to  lease  for  sixty-three 
years  and  by  last  will  to  devise  and  appoint  same 
share  to  his  children,  etc.,  in  default  of  appoint- 
ment the  share  to  go  to  certain  other  peraoiiA 
named,  was  executed  after  the  passage  of  the 
statute  limiting  the  power  of  leasing  to  twepty-one 
years.  The  majority  of  the  court  held  that  since 
the  power  to  lease  failed,  the  principal  Intent  of 
the  testator  was  so  far  defeated  as  to  defeat  the 
whole  will,  and  that  the  children  would  take  as 
heirs.  But  the  oommon-law  Judges  dissented,  hold- 
ing that  the  mere  failure  of  the  power  to  lease  doe» 
not  Justify  the  giving  of  the  estate  to  the  children 
when  the  plain  Intent  of  the  testator  was  to  give  it 
to  their  posterity.  Root  v.  Stuy  vesant,  18  Wend. 
257.  This  case,  however,  was  said  not  to  have  been 
a  precedent  to  affect  the  rights  of  third  persons* 
in  Hone  v.  Van  Bchaick,  20  Wend.  564,  and  is  said 
in  Butler  v.  Van  Wyck,  1  Hill,  468,  to  have  been  re- 
peatedly overruled.  But  the  case  is  again  reoogw 
niaed  in  Williams  v.  Williams,  8  N.  Y.  fiM. 

d.  Subject  to  the  two  rules  last  preceding  there 
seems  to  be  a  disposition  to  uphold  all  valid  life 
estates  and  cut  oft  the  invalid  remainders  limited 
thereon. 

A  valid  provision  for  the  lives  of  testator's  child- 
ren and  two  of  his  grandchildren  whose  mother 
was  dead,  whose  shares  were  to  go  to  their  issue  in 
case  of  their  death  leaving  such  is  not  defeated 
by  a  void  provision  that  in  case  of  the  death  of 
either  of  them  without  issue  his  share  should  be 
divided  among  the  other  children.  Oxley  v.  Lane« 
86  N.  Y.  849. 

Under  a  will  providing  that  a  certain  sum  of  the 
income  of  the  property  shall  be  paid  to  the  widow 
for  life,  and  another  certain  portion  of  it  to  each 
of  five  children,  naming  them,  and  that  upon  the 
death  of  the  widow,  and  any  child  leaving  issue^ 
that  child's  share  of  the  property  shall  be  paid  to- 
his  issue,  and  that  in  case  of  the  death  of  any  child 
without  issue  then  his  share  of  the  income  shall  be 
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the  north  85  feet  of  lot  6  in  block  90,  and  the 
north  half  of  lot  6  in  block  88,  in  the  seventh 
ward  of  the  city  of  Milwaukee ;  and  lot  16 
in  Hubbard's  subdivision  of  the  N.  W.  i  of 
section  9,  town  7,  range  22,  in  the  county  of 
Milwaukee:  and  also  one  sixth  of  the  net 
income  from  all  the  rest  of  his  real  estate ; 
and  to  his  said  wife,  Marv  H.,  and  his  said 
Bona,  Albert  G.,  William  F.,  Wilkie  A., 
and  Henry  J.,  the  remaining  five  sixths  of 
the  net  income  from  the  same,  equally, — that 
is  to  say,  one  sixth  of  such  income  to  each 
of  them.  That  said  will  also  contained,  as 
the  third  clause  thereof,  the  following  pro- 
visions, to  wit :  ^  JTiird,  I  give  and  devise 
all  my  real  estate,  whatever  and  wherever, 
from  and  after  the  decease  of  mv  said  wife, 
as  follows,  to  wit:  To  my  said  daughter, 
Harriet  A.  Saxton,  her  heirs  and  assigns  for- 
ever, I  give  and  devise,  as  aforesaid,  the  said 
north  thirty-five  feet  of  said  lot  5  in  block 
90,  and  the' said  north  half  of  lot  6  in  block 
88,  in  the  Seventh  ward  of  said  city  of  Mil- 
waukee ;  and  said  lot  16  in  Hubbajrd*s  sub- 
division of  the  northwest  quarter  of  section 
9,  town  7,  range  22 ;  and  the  undivided  sixth 
part  of  all  the  rest  and  residue  of  my  real 
estate,  whatever  and  wherever;  but,  in  case 
of  her  decease  without  issue,  then,  and  in 
tbat  case,  all  the  real  estate  so  devised  to 
her  is  to  descend  to  my  heirs- at- law  living 


at  the  time  of  her  decease,  unless  her  said 
husband  shall  survive  her,  in  which  case  he 
shall  be  entitled  to  the  same  for  and  durine^ 
the  term  of  his  natural  life  in  case  he  shall 
not  marry  again,  and  upon  his  decease  or 
marriage  the  same  shall  descend  to  my  heirs- 
at-law  living  at  the  time  of  his  decease  or 
marriage.  To  each  of  my  sons  Albert  O. 
Webber,  William  F.  Webber,  and  Wilkie 
A.  (Vebber,  his  heirs  and  assigns  forever,  I 
give  and  devise,  as  aforesaid,  the  one  undi- 
vided sixth  part  of  the  rest  and  residue  of 
all  my  real  estate,  whatever  and  wherever, 
one  undivided  sixth  part  of  which  is  given 
to  my  daughter,  as  aforesaid.  To  such  per- 
son or  persons  as  my  said  wife  may  convey 
or  devise  the  same,  to  his  or  their  heirs  and 
assigns  forever,  I  give  and  devise,  as  afore- 
said, the  one  undivided  sixth  part  of  the 
said  rest  and  residue  of  my  said  real  estate. 
And  to  such  person  or  persons  as  the  county 
court  or  court  or  judge  havine  probate  ju- 
risdiction in  the  county  of  Milwaukee  may 
appoint  trustee  of  the  same  I  hereby  give  ana 
devise,  as  aforesaid,  the  remaining  one  un- 
divided sixth  part  of  the  said  rest  and  residue 
of  my  said  real  estate,  in  trust,  nevertheless, 
to  take  care  of  and  manage,  and  to  receive 
the  rents,  issues,  and  profits  thereof,  for  and 
during  the  term  of  the  natural  life  of  my  son 
Harry  J.  Webber,  and  to  pay  the  net  income 


divided  amoner  the  survivinir  children,  and  at  their 
deaths  should  form  a  part  of  the  fund  to  be  divided 
tanong  their  issue,  the  court  held  the  provlBions  in 
favor  of  the  widow  and  children,  and  the  issue  of 
children  who  died  leavinff  such  valid,  but  declared 
the  provisions  as  to  division  of  a  deceased  child's 
income  amonsr  survivlnflr  children  and  the  subse- 
quent devise  of  principal  among  their  issue  in- 
valid,  and  that  property  within  that  provision 
should  be  disposed  of  as  Intestate  property.  Be 
PeyRter  V.  deodlnin^,  8  Paige,  295, 4  L.  ed.  434. 

A  win  pro^idinfT  that  the  Income  of  the  estate 
should  be  paid  to  two  nieces  durlngr  their  lives  with 
cross- remainders,  and  upon  the  death  of  both 
leavlnsr  issue  the  whole  fund  to  go  to  such  issue, 
and  on  their  death  without  issue  the  property  to  go 
to  others  named— was  upheld  so  far  as  the  rights  of 
the  nieces  were  concerned,  with  a  direction  that  in 
case  of  the  death  of  both  leaving  issue  the  property 
should  go  to  them.  Kane  v.  Gott,  24  Weod.  641, 85 
Am.  Dec.  841,  7  Paige,  621, 4  L.  ed.  266. 

Where  the  will  provided  that  the  whole  property 
should  be  kept  together  during  the  widow's  life, 
with  directions  to  apply  part  of  the  income  to  her 
use  and  after  her  death  to  apply  the  income  to  the 
education  of  the  sons  and  daughters  until  the 
former  attain  the  age  of  twenty-one  years  and 
the  latter  attain  tbat  age  or  marry,  and  then  to 
transfer  the  principal  to  the  sons  and  daughters  in 
equal  shares,  those  of  the  daughters  to  be  paid  up- 
on their  deaths  to  their  issue,  it  was  held  valid,  al- 
though th«^re  is  the  further  void  provision  that  the 
share  of  each  son  dying  under  twenty-one  and  of 
each  daughter  dying  without  issue  was  to  go  to  the 
surviving  children.  Savage  v.  Bumbam,  17  N.  Y. 
661. 

Where  the  direction  was  to  apply  the  income 
during  the  life  of  testator's  widow  and  upon  her 
death  to  divide  the  property  into  shares,  and  as 
to  the  share  of  each  daughter  to  receive  the  in- 
come and  apply  it  to  her  use  during  life  and  after 
her  death  to  divide  her  part  into  as  many  shares  as 
•he  should  have  children  and  retain  one  share  for 
each  child  and  accumulate  the  income  during  its 
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minority,  and  on  its  arriving  at  age  to  pay  it  over 
to  him,  with  contingent  limitations  over,  the  shares 
of  children  dying  during  minority,  the  failure  of 
the  limitation  over  was  held  not  to  defeat  the  other 
provisions.    Manice  v.  Manice,  43  N.  Y.  803. 

Where  a  remainder  is  limited  upon  more  than 
two  estates  for  life,  all  the  life  estates  subsequent 
to  the  two  are  void,  but  that  will  not  defeat  the 
prior  ones.    WoodrufT  v.  Goo^  61  N.  Y.  688. 

An  invalid  attempt  to  dispose  of  the  portion  of  a 
child  dying  without  issue  will  not  invalidate  a  will 
dividing  the  estate  between  the  children  for  their 
lives  with  remainder  to  their  issue.  Tiers  v.  Tiers, 
98N.Y.5TO. 

Where  an  estate  was  created  for  the  life  of  the 
widow,  and  after  her  death  to  testator's  two  sons 
and  upon  their  deaths  to  their  issue  should  both 
have  issue,  and  in  case  of  one  having  no  issue  then 
to  the  issue  of  the  other,  and  in  case  of  neither 
having  issue  then  as  the  law  directs,  the  court  held 
all  after  the  life  estate  of  the  widow  should  be  cut 
off  and  go  as  intestate  property.  Ward  v.  Ward 
105N.  Y.68. 

Where  the  Income  of  the  estate  was  to  be  di- 
vided between  two  for  life  and  as  soon  as  either 
died  his  share  should  be  divided  between  three 
others  for  life,  with  a  provision  to  pay  the  prin- 
cipal after  their  deaths  to  another  person,  it  was 
held  that  the  devise  of  the  principal  was  void  but 
that  the  life  estates  could  all  be  upheld,  and  that 
as  to  the  principal  the  testator  died  intestate. 
Leavitt  v.  Wolcott,  66  How.  Pr.  61. 

Where  a  trust  was  created  to  pay  the  income  to 
testator^s  two  daughters  and  to  the  survivor,  and 
on  the  death  of  the  surviving  daughter  the  whole 
property  to  be  divided  into  as  many  shares  as  there 
should  be  grandchildren  of  the  testator,  the  child 
of  a  deceased  grandchild  to  be  counted  as  one  and 
to  take  its  parent's  share,  the  proviso  for  the  child 
of  deceased  grandchild  was  void  and  invalidated 
the  entire  bequest  for  the  grandchildren,  but  the 
provisions  for  the  daughters  were  held  to  stand. 
Andrews  v.  Rice,  58  Conn.  566. 

Where  certain  life  estates  were  provided  for  with 
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therefrom  to  my  said  son  Harry  J.  Webber 
quarter- yearly  for  and  during  the  term  of 
his  natural  lite,  and  upon  his  decease  to  con- 
vey the  said  trust  estate  to  his  issue  then 
living  in  fee,  or,  in  case  he  shall  die  with- 
out issue,  then,  and  in  that  case,  the  same 
to  descend  to  my  heirs-at-law  then  living  in 
fee." 

It  further  appears  from  the  record  that  Feb- 
ruarv  6,  1886,  the  said  executrix  had  paid 
the  debts  and  expenses  of  settling  said  estate, 
and  the  count}r  court,  by  its  final  order  or 
judgment  bearing  date  on  that  day,  as8igned 
and  set  over  the  residue  of  the  property  be- 
longing to  said  estate  according  to  the  terms 
of  said  will ;  that  is  to  say,  the  personal 
property  to  the  widow  (the  said  executrix) 
absolutely,  and  all  of  said  real  estate  undi- 
vided to  the  said  Mary  H.  for  her  natural 
life,  upon  the  trusts  mentioned  in  said  will ; 
that  February  8,  1886,  letters  of  trust  were 
issued  to  the  said  Mary  H.  by  the  said  county 
court,  and  that  she  thereupon  took  possession 
and  charge  of  the  residue  of  said  property 
including  the  premises  mentioned,  and  held 
and  managed  the  same,  receiving  the  rents, 
issues,  and  profits  thereof  and,  after  paying 
the  expenses  of  the  trust,  divided,  distrib- 
uted, and  paid  over  the  balance  and  re- 
mainder of  said  income,  rents,  issues,  and 
profits,  from  time  to  time,  to  the  parties  en- 


titled thereto,  in  the  proportions  directed  by 
said  will;  that  August  25,  1886,  the  said 
son  William  F.,  who  never  had  any  child, 
and  was  never  married,  domiciled  in  Mil* 
waukee,  died  intestate;  that  January  15, 
1890.  the  said  Mary  H.  died,  domiciled  in 
Milwaukee,  leaving  a  will,  executed  Janu- 
ary 17,  1889,  and  which  will  was  duly  ad- 
mitted to  probate  May  1,  1890;  that,  after 
giving  certain  becniests  to  certain  collateral 
kindred,  the  said  Mary  H.  gave  to  the  said 
Harriet  A.  in  and  by  said  will  $1,000  and 
certain  household  furaiture ;  that  the  balance 
of  her  property  she  therein  divided  ec^ually 
amonff  her  three  sons  Albert  G.,  Wilkie  A.*, 
and  Harry  J.,  to  the  latter,  with  a  certain 
proviso ;  that  May  14,  1890,  this  action  was 
commenced  by  the  said  Harriet  A.  and  her 
husband  for  a  partition  of  said  real  estate, 
and  for  a  construction  of  the  will  of  the  said 
William  A.  Webber ;  and  the  complaint  al- 
leged, in  effect,  the  facts  stated :  that  Albert 
G.  and  wife  and  Wilkie  A.  and  wife  an- 
swered, and,  in  effect,  admitted  all  the  allega- 
tions of  the  complaint ;  that  the  said  Harry 
J.  and  wife  and  guardian  answered  at  length. 
Upon  the  trial  the  court  found  as  matters  of 
fact,  in  effect,  the  facts  stated ;  and  as  conclu- 
sions of  law  the  court  found,  in  effect:  (1) 
That  the  said  Albert  G.,  Wilkie  A..  Henry 
J.,  and  Harriet  A.  are  tenants  in  common  of 


a  e\tt  over  to  the  hein  of  the  life  tenants,  on  the 
gift  over  beinflr  declared  void,  the  provision  for  the 
life  tenants  was  upheld  and  the  remainder  became 
Intestate  property.  Beers  v.  Narramore,  61  Conn. 
28. 

A  devise  to  one  for  life,  and  after  his  death  to  his 
children  for  life,  and  on  their  death  with  issue  to 
the  issue  absolutely,  and  without  issue  theu  over, 
was  declared  void  as  to  provisioDS  after  the  death 
of  the  childrpn,  but  that  that  did  not  affect  the 
life  estates.  And  the  estate  descended,  subject  to 
such  life  estate,  to  testator*8  helis-at-law.  Heald 
V.  Heald,  66  Md.  SUO. 

Where  testator  directed  that  money  should  be  in- 
vested In  government  funds  to  remain  forever  in 
his  name,  the  interest  to  be  paid  to  his  three  sons 
successively  for  life  and  after  the  death  of  the  last 
survivor  the  Interest  to  be  paid  to  the  first  and 
other  sons  of  the  eldest  and  their  issue  in  suc- 
cession for  life,  and  in  default  of  such  issue  to  the 
issue  of  the  second  and  third  sons  successively, 
etc.,  all  after  the  life  estates  of  the  three  sons  was 
cut  off.    Eaphael  v.  Boehm,  16  Eng.  L.  &  Eq.  681. 

Adevtse  to  executors  to  pay  testator^s  widow 
money  to  maintain  the  family  until  a  certain  date 
whea  the  estate  was  to  be  divided,  and  if  she 
should  die  before  that  date  the  executors  should 
apply  the  money  for  the  support  of  the  family.  Is 
valid  until  the  appointed  date  if  the  widow  lives  so 
lonff,  although  the  limitation  to  the  executors  is 
void  as  not  ilmitlnflr  the  suspension  of  the  power  of 
alienation  upon  two  lives.  De  Kay  v.  Irvlner^  6 
Denlo,  640. 

In  the  following  cases  the  life  estate  was 
preserved:  Leake  v.  Watsoa.  60  Ck)nn.  498:  Wheel- 
er V.  Fellowes,  oS  Conn.  238;  Smith  v;  Smith.  L.  R. 
5  Ch.  842:  Bale  v.  Hale.  L.  U.  8  Cfa.  Dlv.  643:  Murray 
V.  Charlick,  28  N.  Y.  Week.  Dlff.  668. 

There  are  a  few  cases  In  which  this  rule  has  not 
been  liberally  applied.  In  an  early  New  York  case 
the  chancellor  profiting*  by  several  recent  rever- 
sals of  his  decisions  by  the  court  of  errors  held 
that  where  there  is  a  devise  of  the  rents  of  real 
estate  to  more  than  two  persons  for  life  with  oon- 
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tfngent  cross-remainders,  the  provisions  are  not 
separable  so  as  to  uphold  even  the  flret  life  estates, 
but  the  whole  must  go  down.  Tan  Yeohten  v. 
Yan  Yechten,  8  Paige,  120. 4  L.  ed.  868. 

And  in  an  early  Michigan  case  a  will  which  pro- 
vided for  a  series  of  life  estates  was  declared 
wholly  void,  under  the  rule  that  an  executory  de- 
vise will  not  be  upheld  if  any  part  of  It  is  too  re- 
mote.   St.  Amour  v.  Ri  vard,  2  Mich.  284. 

That  case  was  a  peculiar  one  and  may  perhaps  be 
upheld  under  the  rule  that  the  scheme  of  the  tes- 
tator was  so  entire  as  not  to  be  separable.  How- 
ever the  rlffht  to  out  off  the  invalid  provisions  was 
recognized  In  Palms  v.  Palms,  68  Mich.  8S&. 

There  is  also  a  Missouri  case  which  la  somewhat 
out  of  hne  with  the  other  courts  but  it  largely  fol- 
lowed and  relied  upon  the  Michigan  case,  St. 
Amour  v.  Rivard,  gusyra.    It  is  as  follows: 

Where  the  will  gave  a  life  estate  to  the  widow, 
then  a  life  estate  to  testator's  son,  then  a  hf e  estate 
to  the  latter's  children,  with  the  fee  to  their  child- 
ren, the  court  refused  to  cut  off  and  save  any  of 
the  life  estates,  but  held  the  whole  void.  liock- 
rldge  V.  Mace,  108  Mo.  168. 

e.  Incorporating  the  various  provisions  into  a  trust 
has  very  llttie  effect  upon  the  validity  or  invalid- 
ity of  the  instrument.  If  portions  which  are 
valid  can  be  separated,f  rom  those  which  are  ln« 
valid  and  given  effect,  the  court  will  do  so. 

This  rule  was  not  recognized  in  the  early  New 
York  cases. 

In  Coster  v.  LorlUard,  14  Wend.  817,  the  testator 
devised  his  estate  to  his  brother  and  his  twelve 
nephews  and  nieces  and  to  the  survivor  or  surviv- 
ors of  them  in  trust  to  receive  the  rents  and  profits 
of  the  estate  and  apply  them  to  the  use  of  the 
twelve  nephews  and  nieces  in  equal  shares  during 
their  Joint  lives,  and  to  the  survivors  or  survivor 
of  them  as  long  as  any  of  them  should  live,  and  to 
convey  the  remainder  of  the  estate  in  fee  to  such 
of  the  descendants  of  the  twelve  as  should  then  be 
in  existence.  The  chancellor  attempted  to  sepa- 
rate the  devise  and  out  off  the  parts  which  were 
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the  premises  above  and  in  said  complaint  de- 
scribed. (2)  That  the  said  Ilarriet  A.  is  not 
entitled  to  the  ownership  in  fee  simple  of 
all  the  real  property  in  and  hj  said  will  of 
lier  father  devised  to  her  conditionally.  (3) 
That  the  third  clause  of  the  will  of  said 
William  A.  (copied  in  full  above)  is  illegal 
4knd  void  as  to  the  estate  therein  devised  to 
the  said  Harriet  A.,  because  in  violation  of 
the  statute  against  perpetuities,  and  because 
the  whole  third  clause  of  the  will  constitutes 
a  single  scheme  for  the  disposition  of  the 
real  estate  of  the  testator  after  the  death  of 
his  widow;  that  the  whole  of  said  third 
clause  is  Invalid,  and  the  land  affected  by  it 
or  mentioned  in  that  clause — that  is  to  say, 
all  the  real  estate  of  which  the  testator  died 
seised — must  descend  and  go  to  the  heirs- at- 
law,  the  same  as  if  no  will  had  been  made. 
(4^  That  the  first  and  second  clauses  of  the 
will  are  legal,  valid,  and  effectual,  and  had 
In  fact  been  executed,  and  that  the  assign- 
ment of  the  estate  made  by  the  court  of  pro- 
bate must  stand.  (6)  That  the  one- fifth  share 
<ir  interest  in  said  real  estate,  which,  under 
the  decision  last,  hereinabove  made  in  par- 
agraph 4,  vested  in  the  said  William  F. 
Webber,  upon  his  death  intestate,  unmarried, 
«nd  without  leaving  issue,  descended  to  and 
was  inherited  by  his  mother,  the  said  Mary 


too  remote  and  he  held  that  the  ultimate 
mainder  was  void,  that  the  Ufe  estates  were  v&hd, 
and  that  the  first  cross-remaiDder  was  vaUd,  but 
that  all  sabsequent  remainders  were  void.  Loril- 
lard  V.  Coster,  6  Paige,  172. 8  L.  ed.  674.  This  de- 
•clslon  was,  however,  reversed  on  anpeai  by  a  di- 
vided court,  a  majority  of  which  held  that  the 
devise  could  not  he  upheld  even  as  to  the  life  es- 


In  Hawley  V.  James,  16  Wend.  61,  In  which  the 
dedsion  of  the  chancellor  was  also  reversed  by  a 
divided  ooarti  the  trust  was  to  continue  until  the 
youniireet  of  several  persons,  ezceedinir  two  in 
number,  reach  the  age  of  twenty-one  years,  and  it 
was  thus  contrary  to  the  New  Tork  statute.  It  Is 
diBtlnoUy  asserted  in  the  opinion  of  the  chief  lus- 
tfoe  that  valid  life  estates  prior  to  void  remainders 
win  not  be  upheld.  If  upholding  them  would  work 
toJoBtloe  and  defeat  the  main  object  of  the  testa- 
tor. 

Where  the  estate  was  devised  in  trust  to  receive 
the  net  income  and  apply  it  to  the  use  of  the  testa- 
tor'B  widow  for  life  and  at  her  death  to  divide  it  into 
aa  many  shares  as  he  should  leave  chUdren  and  pay 
one  share  to  each  child  durinir  life  and  afterwards 
to  his  or  her  husband  and  wife  for  life  and  then 
the  fee  to  vest  in  the  children  of  each  child,  the 
whole  will  was  declared  void  because  all  depended 
upon  the  validity  of  the  trust,  which  being  void, 
«11  the  interests  faUed.    Amory  v.  Lord,  9  N.  Y.  403. 

In  Vail  V.  Vail,  7  Barb.  280,  the  court  states  that 
the  earlier  cases  went  a  good  ways  in  overthrow- 
ing valid  portions  of  the  will  when  ingrafted  into 
a  trust  which  was  in  some  respects  void,  but  in 
later  cases  a  different  disposition  has  been  sbown. 

A  trust  created  for  two  purposes— one  lawful  and 
the  other  unlawful— is  good  tor  the  lawful  purpose 
though  void  as  to  the  other.  Harrison  v.  Harri- 
son, 86  N.  Y.  543. 

A  void  trust  which  is  separate  from  other  valid 
trusts  may  ni)e  cut  off  It  it  Is  independent  of  the 
'Other  dispositions  and  not  an  essential  part  of  the 
general  scheme.    Manice  v.  Maoice,  48  N.  Y.  80a 

The  attempt  to  create  a  void  trust  will  not  io- 
▼ahdate  dispositions  of  the  property  by  the  will 
ieOL.RA 


H.,  and  the  same  undivided  one -fifth  part 
was  devised  by  the  said  Mary  H.  by  her  said 
will,  and  was  thereby  passed  to,  and  is  now 
vested  in,  the  said  defendants  Albert  G., 
Wilkie  A.,  and  Henry  J.,  in  equal  shares  or 
proportions,  as  follows :  To  Albert  G.,  one- 
third  part  thereof  in  fee  simple ;  to  Wilkie 
A.,  one-third  part  thereof  in  fee  simple;  to 
Henry  J.,  one  equal  third  part  thereof,  sub- 
ject to  the  proviso  contained  in  the  fifth  clause 
of  the  will  of  the  said  Mary  H.,  to  wit, 
Henry  J.,  being  incapable,  shall  onlv  receive 
the  interest  of  his  share  during  his  life,  and 
his  wife,  Annie,  to  receive  one  third  of  his 
share  if  she  survives  him.  From  the  judg- 
ment entered  upon  such  findings,  the  plain* 
tiffs  bring  this  appeal. 

Mr,  David  S.  Ordwasr*  for  appellants: 
The  limitations  annexed  to  the  devise  to 
Mrs.  Saxton  are  void,  first  because  the  abso- 
lute vesting  of  the  fee  of  the  premises  devised 
to  her  is  postponed  or  may  be  postponed  be- 
yond the  period  of  two  lives  in  being  at  the 
creation  of  the  estate;  second,  because  the  per- 
son to  whom,  and  the  event  upon  which  the 
estate  in  fee  thus  attempted  to  he  limited  over 
is  to  take  effect,  are  uncertain,  and  cannot  be 
ascertained  until  after  the  death  of  Mrs  Saxton. 
The  law  of  our  state  in  force  when  this  will 


whioli  are  otherwise  valid.    Bveritt  v.  Bveritt,  29 
N.Y.». 

In  a  case  of  a  deed  of  trust  the  court  said  the 
statute  is  to  be  held  to  work  out  the  destructlOD  of 
the  legal  portions,  only  when  they  would  of  neces- 
sity uph<dd  the  illegal  portions  with  thenu  Dupre 
V.  Thompson,  4  Barb.  279. 

And  now  the  general  rule  is  that  a  trust  may  be 
separated.  Killam  v.  Allen,  fi9  Barb.  605;  James  v* 
Beasley,  14  Hun,  600;  Riobards  v.  Moore,  6  Redf.  278. 

Where  in  one  clause  of  the  will  testator  made 
provision  for  his  widow  for  life,  and  by  another 
clause  provided  that  after  her  death  the  rents  and 
profits  should  be  paid  to  his  two  daughters  for  life 
with  remainder  to  their  issue,  all  of  which  was  pro- 
vided for  by  a  trust,  the  court  held  that  the  inva- 
lidity of  the  latter  clause  would  not  defeat  the 
execution  of  the  former.  Van  Schuy ver  v.  Mul* 
ford,  WN.Y.  406. 

In  case  of  a  marriage  settlement  valid  for  the 
life  of  the  wife  but  containing  provisions  for  the 
children  which  violate  the  provisions  of  the  stat- 
ute against  perpetuities,  the  trust  was  upheld  dur- 
ing the  wife's  lifetime  with  the  remark  that  upon 
the  accomplishment  of  this  trust  the  residuary  in- 
terest will  result  to  the  husband  or  settler.  Qrout 
V.  Van  Schoonhoven,  1  Sandf .  Ch.  986, 7  L.  ed.  8S0. 

Where  a. trust  was  created  to  pay  the  Income  to 
testator's'  son  for  life,  and  after  his  death  to  his 
surviving  children  in  such  a  way  as  to  be  void,  it 
was  held  that  the  trust  for  the  son's  life  was  valid* 
separate,  and  complete  in  itself,  and  would  be  up- 
held.   Kennedy  v.  Hoy,  105  N.  Y.  184. 

Where  a  trust  was  created  to  pay  the  Income  to 
the  widow  during  life,  and  for  ten  years  after  her 
death  to  pay  it  to  testator's  two  daughters,  and 
then  to  diTlde  the  estate  into  four  shares,  two  of 
which  should  go  to  the  daughters  and  the  income 
of  the  other  two  to  certain  persons  named  for  Ufe 
with  the  principal  to  their  heirs,  the  court  held 
that  all  beyond  the  widow's  life  estate  should  be 
cut  off  and  regarded  as  intestate  property.  Under 
wood  V.  Curtis,  127  K.  Y.  628. 

A  trust  to  maintain  a  school,  which  was  void  for 
attempting  to  establish  a  permanent  charity,  was 
88 
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vaa  made  was  Wis.  Rev.  Stat.  1878,  §  2039, 
and  is  as  follows:  ''The  absolute  power  of 
olieoation  shall  oot  be  suspended  by  any  lim- 
itation or  condition  for  a  longer  period  than 
during  the  continuance  of  two  lives  in  being 
at  the  creation  of  the  estate." 

See  IMl  V.  Ford,  70  Wis.  19. 

The  absolute  power  of  alienation  is  here 
suspended  for  three  lives  in  being  at  the  death 
of  testator— those  of  the  widow  (trustee),  Mrs. 
Saxton,  and  her  husband,  Charles  A. 

The  ultimate  place  of  rest  of  the  fee  cannot 
l)e  determined,  therefore,  while  Charles  A« 
Saxton  lives,  unmarried,  because  he  may,  dur- 
ing his  life,  many,  or  until  his  death,  in  case 
be  should  not  marry.  The  ultimate  vesting 
of  the  fee,  therefore,  cannot  take  place  until 
after  the  expiration  of  three  lives  which  were 
in  being  at  the  time  of  the  death  of  the  testa- 
tor: the  event  upon  which  the  fee  is  to  vest,  as 
well  as  the  person  in  whom  it  is  to  vest,  are 
both  absolutely  uncertain. 

Sehermerhom  v.  Cotting,  181  N.  Y.  48. 

Therefore,  during  these  three  lives,  there 
can  be  no  person  ori>er8ons  in  being  by  whom 
an  absolute  fee  in  possession  can  be  conveyed. 

This  ultimate  fee  is  a  future  estate. 

Wis.  Rev.  Stat  §  20C4. 

It  is  a  contingent  future  estate. 

Wis.  Rev.  Stat,  g  2087;  Dana  v.  Murray, 
122  N.  Y.  616. 


It  is  not  a  remainder. 

Wis.  Rev.  SUt.  §  2035;  Outland  T.  Bowen„ 
115  Ind.  155. 

Nor  is  it  a  reversion. 

Wis.  Rev.  Stat  §  2086;  Outland  t.  Bavien,, 
9upra. 

it  is  not  an  estate  simply  on  condition,  ou 
the  breach  of  which  an  entry  by  grantor  or 
heirs,  or  by  heirs  of  devisor  is  necessary  to  re- 
invest the  title. 

Brattle  Square  Church  Prcpn.  t.  Grant,  ft 
Gray.  146,  63  Am.  Dec  725. 

It  is  a  conditional  limitation,  and  must  take 
effect,  if  at  all,  as  an  execuloiy  devise. 

Ibid. 

And  if  too  remote  is  void. 

Ibid. 

The  estate  given  to  Mrs.  Saxton  would  hare 
been  a  base  or  determinable  fee,  had  the  lim- 
itation over  been  certain  and  valid. 

2  Bl.  Com.  109;  1  Cooley^s  BL  Com.  p.  109. 
See  also  McManany  v.  Sheridan,  81  Wis.  588^ 

But  because  it  suspends  the  power  of  aliena- 
tion during  the  i>eriod  of  three  lives  in  bein^ 
at  the  time  of  the  death  of  testator,  the  estate 
given  to  Mrs.  Saxton  is  not  a  determinable  but 
an  absolute  fee. 

"The  death  without  issue^  of  Mrs.  Saxton 
was  intended  by  the  testator  to  take  place  dur- 
ing his  own  life. 

BritUm  v.  Thornton,  112  U.  S.  626,  28  L. 


upheld  BO  far  as  It  provided  that  testator's  children 
and  ffrandoblldrea  should  tweduoated.  Blandfoid 
V.  Tbackerell,  2  Ves.  Jr.  2iL 

A  devise  in  trust  for  several  persons  for  life, 
with  remainder  to  their  first  and  other  sons  In  tail 
male  suooessively.  with  direction  to  the  trustee 
upon  the  birth  of  each  son  of  tenant  for  life  to  re- 
voke the  uses  before  limited,  and  to  limit  the  use 
to  such  SODS  for  life  with  immediate  remainders  to 
their  sons  in  tail  male,  is  void  as  to  the  direction. 
Bpeooer  v.  Marlborauffh,  5  Bro.  P.  0.  fH^ 

A  life  estate  for  the  widow  will  nut  be  afleoted 
by  the  failure  of  a  trust  for  the  children  after  her 
death.    WiUlams  v.  Oonrad,80Barb.624. 

Where  real  estate  is  devised  to  a  trustee  upon  a 
valid  trust  durlngr  the  continuance  of  two  lives  in 
being  at  the  death  of  testator,  with  a  further  lim- 
itation which  is  void,  the  estate  of  the  trustee  will 
cease  when  the  valid  trust  shall  have  been  exe- 
cuted.  Parks  V.  Parks,  •  Paige,  107,  i  L.  ed.  (SB7. 

If  a  trust  to  lease  is  void,  tbe  legacies  payable 
out  of  tbe  rents  also  fall,  ^umum  v.  Barnum,  26 
Hd.  119, 90  Am.  Dec.  88. 

The  Invalid  portion  of  the  trust  cannot  be  strick- 
en off  unless  It  is  clearly  separable  from  the  valid 
portions,  and  can  be  disregarded  without  maiming 
the  general  frame  of  the  will  or  testator^  sub- 
stantial and  dominant  purpose,  lie  Butterfleld*s 
Will,  183  N.  Y.  473. 

A  trust  to  pay  tbe  Income  to  testator's  brother 
during  11  Ce  and  after  his  death  to  divide  It  equally 
between  testator's  two  sisters  during  their  lives 
and  uTion  tbe  death  of  both  the  whole  estate  to  tbe 
child  or  children  of  one  of  them  is  entire  and  no 
part  can  bo  cut  off  so  as  to  leave  tbe  remainder  to 
be  executed  as  there  is  only  one  general  scbeme 
and  It  is  to  provide  for  the  brother  and  sisters 
during  their  Uvea.    Knox  v.  Jones,  47  N.  Y.  889. 

2.  The  annexation  to  a  valid  devise  of  an  Invalid 
direction  as  to  accumulation  of  Income  iHll  not 
of  Itself  defeat  the  gift. 

Where  an  estate  Is  distinctly  given,  and  there  is 
annexed  to  It  an  unlawful  trust  for  accumulation. 
Buch  trust  and  the  estates  depending  on  It  are  void, 

20  L.  R  A. 


but  the  vested  estate  remains  unaffected.   Phila- 
delphia V.  Girard,  46  Pa.  9, 84  Am.  Dec.  470. 

A  void  trust  to  accumulate  does  not  invalidate  a 
valid  bequest.  Kimball  v.  Crocker.  58  Me.  988:  Mc- 
Grath  v.  Van  Stavoren,  8  Daly,  456;  Bolton  v.  Jacka^ 
6  Kobt.  166;  Lang  v.  Ropke,  5  Sandf .  888. 

Invalid  directions  as  to  accumulation  of  Inoome 
win  be  cut  off.  Be  Hoyt,  82  N.  Y.  &  B.  787;  Bonard'^ 
Will,  16  Abb.  Pr.  N.  8. 908. 

A  provision  to  accumulate  may  be  disregarded 
and  the  income  paid  to  the  owner  of  the  property. 
Gilman  v.  Reddlngtoa,  24  N.  Y.  9. 

Where  a  bequest  Is  accompanied  by  void  dlreo-^ 
tions  as  to  accumulation  of  Income,  such  directions 
only  are  void,  and  the  income  received  belongs  to 
the  persons  entitled  to  the  prlncipaL  Kllpatrick  v. 
Johnson,  15  K.  Y.  828. 

A  bequest  to  a  church  with  Illegal  direction  as  to- 
accumulatlon  of  the  Income  will  be  valid  so  far  aa 
the  gift  to  the  church  Is  concerned,  and  it  can  do 
with  the  Income  what  It  sees  fit,  Williams  ▼• 
Williams,  8  N.Y.  625. 

Where  a  devise  to  testator^  nephew  was  ao- 
companled  by  a  void  provision  as  to  accumula- 
tion, the  estate  was  given  to  him  stripped  of  the 
provlelon.    Roblson  v.  Bobison,  5  Lans.  187. 

A  provision  dividing  the  estate  between  the 
testator^  children  is  not  defeated  by  the  addition 
of  an  Invalid  direction  that  their  estates  should  be 
held  in  trust  for  them  during  niln  orl  ty.  Woodgate 
V.  Fleet,  64  N.Y.  888. 

A  devise  to  testator*s  daughters  with  a  proviso 
that  their  shares  should  go  Into  the  hands  of  trus- 
tees to  hold  and  manage  for  the  use  and  benefit  of 
themselves  and  their  heirs  wUl  be  upheld,  the  trust 
being  cut  off  as  tending  to  create  a  perpetuity. 
Blade  v.  Patten,  88  Me.  880. 

A  trust  for  accumulation  may  be  carried  out  so 
far  as  valid.  Wilson  v.  Odell,  68  Mich.  584:  Scott  v. 
West,  68  Wis.  628;  Ruppert*s  Bstate,  I  Tucker,  490. 

But  In  Maryland  It  is  held  that  a  trust  for  ac- 
cumulation which  transgresses  tbe  prescribed 
period  will  not  be  upheld  for  a  pert  of  It.  irtint^u 
V.  Crocker,  58  Md.  268L 
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ed.  816;  2  Jannan,  Wills,  chap.  48;  Briggf  y. 
Bhav),  9  Alien,  516;  (/Mahaney  v.  Burdett,  L. 
B.  7  H.  L.  888. 

The  limitation  over  being  Toid,  the  estate  of 
the  first  taker  continues  unimpaired,  that  is, 
in  this  case,  to  say,  that  the  fee  given  by  the 
will  to  Mrs.  Saxton  continues  in  her  unim- 
paired. 

Otitland  y,  Botcen,  115  Ind.  158;  Brattle 
Square  Church  Fropre,  v.  Grant,  8  Gray,  146, 
68  Am.  Dec.  725;  Locke  v.  Barbour,  62  Ind.  577; 
Gray,  Rule  against  Perpetuities,  §^  247;  Van 
Home  V.  OampbeU,  100  N.  Y.  294;  Lewis,  Per- 
petuity,657;  2  Washb.  Real  Prop.360,  and  cases 
cited;  Leonard  ▼.  Burr,  18  N.  Y.  104;  Booth 
▼.  Baptist  Church  of  Christ,  126  N.  Y.  216. 

Muere,  SheparcU  Haring^  &  Frost  and 
Henr  J'  L.  Buzton*  for  Harry  J.  Webber  et 
aL,  respondents: 

The  whole  devise  to  Harriet  A.  Sazton  in 
the  third  paragraph  of  testator's  will  is  void,  as 
creating  a  suspension  of  the  absolute  power  of 
alienation  for  more  than  two  lives  in  being  at 
the  creation  of  the  estate. 

Wis.  Rev.  Stat.  §§  2088-2040;  Ford  v.  Ford, 
70  Wis.  19;  Coster  ▼.  LonOard,  14  Wend.  317; 
Hawleyy.  James,  16  Wend.  121;  Sehettler  ▼. 
Smith,  41  N.  Y.  828;  Knox  v.  Jones,  47  N.  Y. 
889;  Haynes  v.  Sherman,  117  N.  Y.  488;  Cog- 
ifinsT  App,  124  Pa.  10,  10  Am.  St.  Rep.  565. 

Mrs.  Saxton's  estate  is  a  base  or  determinable 


fee,  and  the  ultimate  estate  is  a  contingent  re- 
mainder in  fee. 

Wis.  Rev.  Stat.  ^§  2084,  2035;  1  Broom  & 
Hadley's  BI.  Com.  217;  Mcljine  v.  Bovee,  35 
Wis.  27;  4  Kent.  Com.  12th  ed.  9. 

Suspension  of  the  power  of  alienation  must 
necessarily  terminate,  under  any  and  ail  cir- 
cumstances, within  the  period  prescribed  by 
the  statute  or  the  disposition  will  be  void. 

Ford  V.  Ford,  70  Wis.  19;  Schettler  v. 
Smith,  41  N.  Y.  828;  Knox  v.  Jones,  47  N.  Y. 
897. 

The  Ford  Case  refused  to  do  what  is  re- 
quested by  appellants  here,  i'.  e.,  to  cut  off  the 
unlawful  limitations  and  leave  a  eood  fee. 

Knox  v.  Jones,  47  N.  Y.  389;  Colton  v.  Fox, 
67  N.  Y.  848;  McSorley  v.  Leary,  4  Sandf.  Ch. 
414,  7  L.  ed.  1154;  Amory  v.  Ijord,  9  N.  Y. 
403;  Fay/ieJ  V.  Sherman,!!!^,  Y.  438. 

Unless  as  in  Van  Home  v.  CampbeU,  100  N. 
Y.  287,  a  disposable  and  alienable  freehold  es- 
tate has  been  given,  or  unless  there  is  a  choice 
between  alternative  schemes  of  disposal  of 
which  the  good  scheme  stands  and  the  bad 
scheme  falls,  or  unless  the  void  limitation  or 
contingency  is  clearly  separable  without  affect- 
ing testator^s  scheme  and  expressed  wish,  the 
whole  devise  must  ^o  down. 

Chaplin,  Suspension  of  the  Power  of  Aliena- 
tion, ^^480,  481;  Barnum  v.  Bamum,  26  Md. 
119,  90  Am.  Dec.  88. 


And  in  New  York  a  wHI  leavto^  a  sum  of  monej 
$700  of  the  Income  of  which  should  be  paid  to  the 
testator's  sister  and  her  daughter  for  their  Uvea, 
and  the  remainder  of  the  income  should  be  ac- 
cumulated for  a  period  not  permitted  by  the 
statute— was  held  void  even  as  to  the  annuity, 
ifooe  the  trust  was  not  divisible  but  failed  wholly. 
Harris  v.  Clark,  7  N.  Y.  M2.  But  this  case  Is  rather 
shaken  by  Savage  v.  Bumham,  17  N.  Y.  661,  which 
held  that  the  crust  might  be  upheld  for  the  benefit 
of  the  valid  limitations  contained  In  it. 

If  the  final  disposition  is  Invalid,  the  trust  to  ac- 
cumulate will  not  be  upheld.  Vosdlck  v.  Fosdick, 
•  AUen,  41. 

Where  a  term  was  created  during  the  minority  of 
the  respective  tenants  of  an  estate  to  receive  and 
accumulate  the  rents  for  such  persons  as  should, 
upon  the  ejcplration  of  such  mlDorities  or  death  of 
the  minors,  be  tenants  in  possession  and  of  the  age 
of  twenty-one,  it  was  held  to  be  too  remote,  and  it 
being  an  attempt  to  sever  the  legal  ownership  of 
the  rents  from  that  of  the  estate  for  an  illegal 
period  without  any  designation  of  one  to  receive 
them  before  the  expiration  o£  the  period,  no  part  of 
it  could  be  sustained.  Southampton  v.  Hertford, 
S  Yea.  A  B.  64. 

H.  EffefCt  on  the  interest  taken. 

If  a  limitation  over  is  void  by  reason  of  its  re- 
moteness, it  places  ail  prior  gifts  in  tbe  same  situa- 
tion as  if  the  devise  over  had  been  wholly  omitted. 
Brattle  Square  Oburoh  Proprs.  v.Grant,  8  Gray,  148, 
48Am.Dec.  785. 

The  estate  of  the  first  taker  is  that  which  is  de- 
scribed In  the  devise  to  him.  Tator  v.  Tator,  4 
Barb.  481. 

The  void  part  will  be  out  ofT  leaving  the  prior 
estate  as  though  the  void  portion  had  not  existed. 
Marlborough  v.  Oodolphin,  1  Bden«  404;  Phlpps  v. 
Kelynge,  cited  in  8  Yes.  A  B.  67,  notd. 

••  The  failure  of  a  limitation  over  after  a  fee  leaves 
an  absolute  estate  in  the  first  taker. 

The  devise  of  an  estate  terminable  upon  the 
happening  of  a  collateral  event  is  not  enlarged  by 
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failure  of  a  devise  over  for  remoteness.  Otherwife 
when  the  prior  estate,  which  is  in  itself  a  fee.  Is 
subject  to  a  conditional  limitation  which  cannot 
take  eifect.    Leonard  v.  Burr,  18  N.  Y.  104. 

This  is  a  very  anoleot  rule  and  seems  to  have 
been  formulated  for  the  construction  of  wills 
rather  tiian  with  reference  to  the  rules  against 
perpetuities.  It  seems  to  have  been  in  force 
during  the  reign  of  Henry  vui. 

If  there  is  a  devise  to  one  and  his  heir,  and  if  h« 
shall  die  without  heir,  then  to  a  stranger,  he  takes 
a  fee  simple.  Webb  v.  Hearing,  Cro.  Jaa  ilt. 
citing  19  Henry  YIIL,  pi.  9. 

But  whatever  the  origin  and  purpose  of  the  rule 
as  soon  as  the  question  of  perpetuities  became 
promment  It  was  applied  to  the  determination  of 
the  rights  of  the  eeverai  parties  where  a  hmitation 
over  was  cut  off  for  remoteness. 

A  devise  to  one  and  his  heirs  forever,  and  in  case 
of  his  death  without  any  heir,  then  to  another, 
gives  a  fee  to  the  first  taker,  and  the  devise  over  is 
void.    Tilbury  v.  Barbut,  8  Atk.  817. 

A  devise  to  one  and  his  heirs  forever,  and  if  he 
dies  without  heirs  then  to  a  stranger  in  blood  to  the 
devisee,  gives  the  devisee  an  estate  in  fee  and  the 
devise  over  is  void  for  remoteneaa.  Ware  v.  Cann, 
10  Bam.  &  C.  483. 

A  devise  in  fee  subject  to  a  conditional  limitation 
void  for  remoteness  vests  an  absolute  estate  in  the 
first  taker.  Brattle  Square  Church  Proprs.  v.Orant, 
8  Gray,  148,  83  Am.  Dec.  785;  Miller  v.  Macomb,  26 
Wend.  229;  Ferris  v.  Gibson,  4  Edw.  Ch.  707,  6  L.  ed. 
1027;  Conklin  v.  Conkllo,  8  Sandf.  Ch.  64, 7  L.  ed. 
771;  Ring  v.  Hardwick,  2  Beav.  862;  Drumraond  v. 
Drummond,  28  N.  J.  Eq.  284;  Smith  v.  Townsend, 
82  Pa.  434. 

The  devisee  takes  the  estate  free  from  the  divest- 
ing limitatioD.  Theoloirioal  Educational  Soc.  v. 
Atty-Gen.  185  Mass.  285;  Sears  v.  Russell,  6  Gray, 
100. 

The  failure  of  a  provision  as  to  division  of  a 
child^s  share  in  case  he  dies  without  issue  will  vest 
the  share  absolutely  in  him.  Manlce  v.  Manice,  43 
N.Y.80B. 
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Testator's  whole  scheme  Is  Inseparable.  A 
Toid  limitation  which  may  be  cut  off  is  defined 
by  Judge  Rapallo  in  Manied  ▼.  Maniee,  48  N. 
Y.  803,  as  *'a  Toid  trust  which  is  separable 
from  other  valid  trusts,  in  a  case  where  the 
trust  which  is  defeated  is  independent  of  the 
other  dispositions  of  the  will  and  subordinate 
to  them  and  is  not  an  essential  part  of  the  gen- 
eral scheme." 

Where  there  was  a  lingle  scheme,  as  in  the 
case  at  bar,  the  whole  trust  was  held  void. 

Holmei  V.  Mead,  62  N.  T.  882. 

The  whole  third  paragraph  of  testator's  will 
falls  with  the  void  devise  to  Mrs.  Saxton. 

If  effect  cannot  be  given,  consistently  with 
the  rules  of  law,  to  an  entire  will  or  an  entire 
provision  in  a  will,  any  part  of  it  may  be  sus- 
tained  which  is  conformable  to  the  rules  of  law 
and  which  can  be  separated  from  the  residue 
without  doing  violence  to  the  testator's  inten- 
tion. 

Oaiey  T.  Lane,  86  N.  Y.  849;  Kane  v.  QoU, 
24  Wend.  641,  86  Am.  Dec.  641;  Parke  v. 


Parki,  0  Paiee,  107,  4  L.  ed.  627;  DeKay  t. 
Irtinq,  6  DenTo,  646;  Langy,  Bopke,  6  Sandf, 
868;  WiUiame  v.  Willianu,  8  N.  Y.  626;  Sav- 
age V.  Burnham,  17  N.  Y.  661;  Schooler, 
Wills,  8  478. 

By  necessary  implication  the  converse  of 
this  rule  is  true,  viz.:  if  a  void  part  of  a  gen- 
eral  scheme  cannot  be  separated  from  the  valid 
part  without  doing  violence  to  the  testator's 
general  intention,  the  whole  will,  or  the  whole 
scheme  of  which  the  void  provisions  form  a 
part,  must  fall. 

Holmee  v.  Mead,  62  N.  Y.  882;  MaJumfker  v. 
Hooe,  9  Smedes  &  M.  247, 48  Am.  Dec.  706. 

Muere.  Nath.  Perelea  A  Sons  for  the 
other  respondenta. 

Ca«aoday»  «7«,  delivered  the  opinion  of 
the  court : 

The  testator,  William  A.  Webber,  by  his 
l&st  will  and  testament,  after  disposing  of 
his  personal  estate,  devised  all  his  real  estate 
to  his  wife,  Hary  H.,  for  and  during  her 


A  conveyance  In  fee,  which  by  a  subsequent  oon- 
dltioD  l8  Bubjeet  to  an  executory  interest  or  limita- 
tion which  is  void  for  remotenev,  creates  a  fee 
simple,  Rbfloiute  in  the  first  taker.  Oatland  v« 
Bowen,  115  lod.  158. 

Where  property  was  ffiven  to  testator's  sister  for 
life  and  at  her  death  to  his  two  brothers  for  life, 
with  remainder  to  the  survivor  of  them,  if  the 
sister  dies  and  then  one  of  the  brothers  his  share, 
which  sroes  to  the  surylvlnff  brother,  is  not  subject 
to  a  further  provision  of  the  will  that  the  latter*B 
property  shall  be  invested  and  the  income  paid  to 
him  for  life,  and  the  prlocipal  to  his  children,  but 
he  will  take  absolutely  free  from  the  condition. 
Barker  t.  Crosby,  SS  Barb.  184. 

A  bequest  to  one  for  life  and  after  bis  death  to 
bis  children  then  liv1n«r  and  their  descendants  and 
heirs  forever,  frives  a  fee  to  the  first  taker.  Oald- 
weU  V.  Willis,  67  Miss.  666. 

A  bequest  to  two  for  life,  and  if  either  should  die 
without  lawful  issue  the  other  to  have  his  share  of 
the  property,  fflves  each  a  fee,  the  limitation  over 
beiner  void  for  remoteness.  Ooz  v.  Buck,  5  Bich. 
Ii.604. 

Under  the  modem  statutes  converting  estates 
tail  into  fees  simple  many  estates  now  vest  abso- 
lutely in  the  first  taker  which  formerly  would  have 
been  merely  estates  tail. 

In  case  of  a  devise  void  because  limited  on  an  in- 
definite failure  of  issue  after  an  estate  tail  by 
implication,  the  limitation  over  is  simply  out  off 
leaving  an  absolute  estate  in  the  first  taker.  Pateiv 
son  V.  Bills,  U  Wend.  260. 

A  devise  to  one  for  life  and  if  he  die  without 
Issue  then  over  gives  the  first  taker  a  fee  and  tbe 
devise  over  Is  void  for  remoteness.  Oomegys  v. 
Jones,  65  Md.  817. 

And  Mississippi  has  carried  the  doctrine  further 
and  held  that  a  irift  to  a  child  for  life,  remainder  to 
her  children,  and  in  default  of  issue  then  to  the 
lawful  heirs  of  the  donor  Hying  at  her  death,  gives 
the  fee  to  the  first  taker.  Harris  v.  McLaren,  80 
Hiss.  633. 


b.  A  limitation  to  one  and  the  heirs  of  his  body  and 
if  he  die  without  such  heirs  then  over  gives  the 
first  taker  an  estate  tail  upon  failure  ox  the  lim- 
itation over  for  remoteness. 

In  analogy  to  the  rule  in  regard  to  fees  simple 
the  courts  had  evolved  a  rute  which  was  appar- 
ently designed  tor  the  Interpretation  of  wills,  but 
which  was  applied  for  the  release  of  estates  from 
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unlawful  limitations  by  giving  the  first  taker  an 
estate  which  he  could  dispose  of. 

If  there  is  a  devise  to  one  and  his  heirs,  and  if  he 
shall  die  without  heir  then  to  his  brother  or  other 
collateral  relative,  he  takes  an  estate  talL  Webb 
V.  Hearing,  Cro.  Jaa  416. 

A  devise  by  a  father  to  his  second  son  and  his 
beixB  forever,  and  for  want  of  such  heirs  then  to 
the  right  heirs  of  the  testator,  is  an  estate  talL 
Nottingham  v.  Jennings,  1  P.  Wms.  26. 

A  devise  to  one  for  life  and  after  his  decease  to 
the  heirs  of  his  body,  and  in  ease  of  his  decease 
without  issue  then  over,  gives  an  estate  tall  to  the 
first  devisee.  Bennett  v.  Tankerville,  19  Ves.  Jr. 
170. 

A  devise  to  several  persons  share  and  share  alike 
for  their  lives,  remainder  to  their  respeotlTe  child- 
ren for  their  lives,  and  so  to  be  continued  from 
issue  to  issue  for  life,  but  in  default  of  issue  then 
to  the  survivors  for  life,  etc  gives  an  estate  tail 
to  the  first  taker.   Mortimer  v.  West,  B  81m.  874. 

A  provision  that  In  case  the  first  taker  should  die 
without  having  any  issue  of  his  body  lawfully  be- 
gotten then  over,  is  as  to  real  estate  a  general  fail- 
ure of  issue,  and  is  not  restrained  to  Issue  living  at 
the  death  by  the  limitation  over.  Itanklin  v.  Lax, 
6MBdd.Ch.868. 

A  devise  to  H  for  Ufe,  then  to  O  and  hia  helm 
forever,  and  if  he  die  without  heirs  then  over  to 
his  sisters,  gives  O  an  estate  talL  Tyte  v.  Willis, 
Oas.  t,  Talb.  1. 

Adevlse  to  A  for  life  and  to  his  first  son  for  life, 
and  afterwards  to  the  first  son  of  that  son  for  life, 
and  on  failure  of  suoh  issue  of  A  then  to  B  for  life, 
etc.,  in  tbe  same  manner,  makes  all  the  persons  In 
being  life  tenants,  and  the  limitation  to  the  unborn 
sons  an  estate  talL  Humberston  v.  Humberston, 
1  P.  Wms.  882. 

Where  the  devise  was  in  trust  for  suoh  persons 
as  shall  from  time  to  time  be  Lord  Yen^,  the  court 
held  that  all  in  being  in  the  lifetime  of  the  testator 
took  life  estates*  but  the  first  taker  then  unborn 
took  an  absolute  interest,  Deerhurst  v. St.  Albans, 
6Madd.282. 

Where  an  interest  was  given  to  a  baronet  for  life, 
and  after  his  death  to  his  eldest  son,  but  In  case  he 
should  have  no  son,  then  in  trust  for  the.one  on 
whom  the  baronetcy  should  devolve,  so  that  each 
baronet  should  take  the  estate  for  Uf e,  and  on  the 
llrsttaker*s  decease  wlthoutlssue  living,  his  brother 
on  whom  the  baronetcy  devolved,  the  latter  took 
an  estate  talL  Mackworth  v.  Hinzman,  S 
668, 
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natural  life,  in  trust  to  take  care  of  and  man- 
age the  same,  and  to  receive  the  rents,  issues, 
and  profits  thereof,  and  to  pay  and  distribute 
the  net  iDCome  therefrom,  as  therein  pre- 
scribed. The  real  estate  so  devised  in  trust 
consisted  of  two  classes,— one  of  which  was 
made  up  of  three  several  pieces  of  land,  there- 
in specifically  described ;  and  the  other  class 
was  made  up  of  all  the  residue  of  his  real  es- 
tate, and  not  therein  specifically  described. 
By  the  third  clause  of  the  will,  quoted  in  the 
foregoing  statement,  he  devisea,  after  the 
death  of  nis  said  wife,  all  his  real  estate  as 
follows,  to  wit:  To  his  daughter,  Harriet 
A.,  "her  heirs  and  assigns  forever, "  the  three 
several  pieces  so  specifically  described,  and 
an  undivided  one  sixth  of  the  lands  not  so 
specifically  described,  subject,  however,  to 
tne  conditions  and  limitations  therein  named ; 
the  undivided  one  sixth  of  the  lands  not  so 
specifically  described  to  each  of  his  three  sons 
Albert  G.,  William  F.,  and  Wilkie  A.,  and 
to  their  respective  heirs  and  assigns  forever ; 


the  undivided  one  sixth  of  the  lands  not  so 
specifically  described  to  such  person  or  per- 
sons as  his  said  wife,  Mary  H.,  might  **  con- 
vey or  devise  the  same  to,  his  or  their  heirs 
and  assigns  forever ;"  and  the  remaining  un- 
divided one  sixth  of  the  lands  not  so  specifi- 
cally described  to  a  trustee,  to  be  appointed 
as  therein  designated,  for  the  use  of  said 
Harry  J.  for  life,  and  then  to  his  issue,  upon 
the  conditions  therein  named.  The  trial 
court  adjudged  each  of  the  said  six  several 
devises  contained  in  the  third  clause  of  the 
will  to  be  entirely  void,  on  the  ground  that 
they  altogether  constituted  ''a  single  scheme 
for  the  disposition"  of  the  testator's  real  es- 
tate after  the  death  of  his  widow,  and  that  at 
least  one  of  said  dispositions  is  void.  We 
are  unable  to  perceive  any  valid  reason  for 
sustaining  such  judgment. 

1.  "Future  estates  are  either  vested  or  con- 
tingent. They  are  vested  when  there  is  a 
person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the  lands 


The  rule  became  no  well  settled  that  the  first 
taker,  under  such  circumstances,  took  an  estate 
tall  that  many  times  when  the  question  has  arisen 
that  Interpretation  has  been  (riven  to  the  provision 
without  reference  to  the  limitation  over,  and  in 
modem  times  the  question  is  usually  discussed  as 
a  question  of  the  quantum  of  estate  in  the  first  taker 
rather  than  as  a  question  of  perpetuities.  See  Allen 
V.  Spendlove,  2  Eq.  Gas.  Abr.  806, 1  Freem.  Cb.  74; 
Heam  v.  Allen,  Gro.  Car.  58;  NichoU  v.  NlchoU,  2 
W.  BL  1169;  Roddy  v. 'Fitzgerald,  6  H.  L.  Gas.  860; 
Jeeson  v.  Wriirht,  2  Bliflrh,  1:  Doe  v.  Goldsmith,  7 
O^unt.  200;  Doe  v.  Rucastle,  8  C.  B.  876;  Doe  v.  Har- 
vey. 4  Bam.  ft  G.  610;  Plerson  v.  Yickera,  5  Bast, 
548:  Frank  v.  Stovln,  8  Bast,  548;  Doe  ▼.  Smith,  7  T. 
B.  631;  Denn  v.  Puokey,  5  T.  R.  290;  Ooodrlfirht  v. 
Pullyn,  2  Ld.  Baym.  1487:  Nottingham  v.  JenDlngs, 
1  Salk.  283;  Stanley  v.  Lennard,  1  Bden,  87. 

Where  a  devise  was  to  testator^s  son  for  life,  with 
remainder  to  his  first  son  for  life,  with  remainder 
to  the  1atter*s  son  for  life,  and  so  on  indefloitely, 
the  court  held  that  all  limitations  beyond  the  sec- 
ond life  estate  were  void,  but  that  under  the  cy 
prik  doctrine,  the  irrandson  would  take  an  estate 
tail.    Jackson  v.  Brown,  13  Wend.  437. 

If  a  life  estate  in  personalty  Is  iriven  to  one  with 
a  void  remainder  to  his  children,  it  cannot  be  ex- 
ecuted ey  pr^  so  as  to  ffi  ve  it  to  him  absolutely,  be- 
cause then  it  would  go,  not  to  his  children,  but  to 
bis  executors  for  the  benefit  of  creditors,  and  hence 
li  will  be  reerarded  as  not  disposed  of.  Boutledjre 
V.  Dorrii.  2  Yes.  Jr.  867« 

Where  there  is  a  trust,  the  ey  prh  doctrine  can  be 
applied,  but  not  where  the  devisees  take  by  direct 
devise  to  themselves.   Mortimer  v.  West,  2  Sim.  271 

a  The  Rrantee  of  a  life  estate  will  get  no  further 
interest  by  the  failure  of  the  limitations  over  un- 
he  Is  in  line  of  descent  or  a  residuary  legatee. 


Wbere  life  estates  are  given  to  children  with  re- 
mainders to  their  inue.  which  is  too  remote  as  to 
Issue  yet  unborn,  it  will  be  void  as  to  all  issue  and 
the  Uf e  estates  for  the  children  will  be  upheld  after 
which  the  estate  will  go  as  though  undisposed  of. 
Boutiedge  v.  Dorrii,  2  Yes.  Jr.  857. 

Under  a  devise  to  one  for  life,  and  after  him  to 
bis  eldest  son  for  life,  and  after  him  to  as  many  of 
the  descendants  as  shall  be  heirs  of  their  bodies 
down  to  the  tenth  generation  during  their  natural 
lives,  the  flrse  taker  takes  only  a  life  estate.  Sea- 
ward V.  WlUock,  5  East,  205. 

Where  the  gift  was  to  testator*s  children  for  life 
with  remainder  to  such  of  their  children  as  should 
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attain  the  age  of  twenty-five  years,  the  limitation 
to  the  grandchildren  being  held  to  be  too  remote, 
the  court  directed  a  division  of  the  estate  among 
the  life  tenants.    Goggen*s  App.  124  Pa.  10. 

d.  A  gift  failing  for  remoteness  goes  to  the  heir  or 
residuary  legatee. 

A  gift  which  falls  for  remoteness  does  not  go  to 
the  parties  who  were  the  beneficiaries  of  the  trust 
which  has  been  declared  valid,  but  to  the  heirs  or 
the  representatives  of  the  testator.  Poet  v.  Hover, 
88N.  r.598. 

The  property  covered  by  the  clause  stricken  out 
does  not  ordiuarily  faU  into  the  general  residue  but 
passes  as  intestate  estate.  But  when  the  persons 
for  whose  benefit  it  was  made  are  themselves  the 
residuary  legatees,  such  devise  will  vest  in  them  by 
reason  of  the  residuary  clause.  Tucker  v.  Tucker* 
5N.Y.406. 

If  an  ultimate  limitation  of  a  trust  is  void  for  r^ 
motenesB,  the  legal  title  will  vest  in  the  cestui  qu/e 
trust  if  consistent  with  the  general  intention  of  the 
testator  in  relation  to  the  disposition  of  the  prop- 
erty, or  if  it  cannot  so  vest  consistently  with  his 
intention,  it  will  belong  to  the  heirs-at-law  or  other 
devisees  as  the  case  may  be.  Parks  v.  Parks,  0 
Paige,  107, 4  L.  ed.  627. 

.  The  receipts  as  to  which  a  void  provision  for  ac- 
cumulation will  apply  fall  into  the  residue.  Kim- 
ball V.  Grocker,  68  Me.  268. 

A  bequest  of  a  leasehold  which  fails  because  too 
remote  falls  into  the  residue.  Shanley  v.  Baker,  4 
Yes.  Jr.  782. 

The  residuary  clause  will  pass  any  personalty  be- 
queathed on  a  contingency  too  remote.  Crook  v. 
De  Yandes,  11  Yes.  Jr.  830:  Leake  v.  Bobineon,  8 
Meriv.  862;  Westerfield  v.  Westerfleld,  1  Bradf .  140; 
Thayer  v.  Wellington,  0  Allen,  288, 85  Am.  Dec  753. 

The  courts  are  not  wholly  agreed  as  to  whether 
land  covered  by  a  clause  which  fails  for  remote- 
ness passes  under  the  residuary  clause  or  not,  but 
they  are  agreed  that  it  does  not  go  to  prior  life 
tenants,  and  that  is  as  far  as  this  note  will  carry  the 
matter.  On  the  one  side  it  is  held  that  the  portion 
cut  off  passes  as  intestate.  Beekman  v.  Bonsor,  28 
N.  Y.  816, 80  Am.  Dea  269;  Adams  v.  Berger,  27  Abb. 
N.  C.  429;  Greene  v.  Dennis,  6  Conn.  202;  Arnold  v. 
GUbert,  5  Barb.  190;  Deford  v.  Deford,  86  Md.  168; 
Tongue  v.  Nutwell,  18  Md.  416;  Lingan  v.  Garroli, 
8  Harr.  &  McH.  888. 

On  the  other  side  it  is  held  that  It  falls  Into  the 
residue.  Re  Frost,  L.  B.  48  Gh.  Div.  246;  Ferguson 
V.  Hedges,  1  Harr.  (DeL) 524.  B»T.V. 
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upon  the  ceasing  of  the  intermediate  or  pre- 
cedent estate.  They  are  contingent  while  the 
person  to  whom  or  tiie  event  upon  which  they 
are  limited  to  take  effect  remains  uncertain.  ' 
Section  2087,  Rev.  Stat.  Under  this  section 
it  is  very  obvious  that  at  least  the  devises  to 
Albert  G.,  William  P.,  and  Wilkie  A.,  re- 
spectively, were  each  vested  immediately 
upon  the  death  of  the  testator,  since  each  was 
then  entitled  to  the  *^  immediate  right  to  the 
possession  of  the  lands"  so  devised  to  him 
^upon  the  ceasing  of  the  intermediate  or  pre- 
cedent estate"  so  devised  in  trust  to  the 
widow.  It  is  true  that  the  statute,  which 
declares,  in  effect,  that  all  devises  of  land 
made  to  two  or  more  persons  shall  be  con- 
strued to  create  estates  in  common,  and  not 
in  joint  tenancy,  unless  expressly  declared  to 
be  in  joint  tenancy,  (sec.  2068,)  does  not  ap- 
p1^  to  devises  made  In  trust,  (sec.  2069,)  but 
this  exception  only  seems  to  be  applicable 
wbere  the  devises  so  made  in  trust  are  of  the 
same  estates  so  devised  to  two  or  more  per- 
sons in  9oUdo  or  in  common.  Assuming  for 
the  present  that  this  exception  is  applicable 
to  the  several  devises  to  Harriet  A.  and  her 
heirs  and  assigns,  to  Harry  J.  and  his  issue, 
and  to  such  person  or  persona  as  the  widow 
should  designate  by  conveyance  or  devise,  yet 
it  can  have  no  application  to  the  several  de- 
vises to  Aldert  G..  William  F.,  and  Wilkie 
A. ,  since  they  each  took  a  vested  fee  of  such 
devises,  respectively,  immediately  upon  the 
death  of  the  testator,  subject  only  to  the  ex- 
tinguishment of  such  life  estate  so  vested  in 
the  widow.  Danay.  Murray,  122  N.  Y.  614 ; 
Scott  V.  West,  68  Wis.  688,  684.  and  cases 
there  cited.  Besides,  the  statute  expressly 
declares  that  "estates,  in  respect  to  the  num- 
ber and  connection  of  their  owners,  are  di- 
vided into  estates  in  severalty,  in  joint  ten- 
ancy, and  in  common,"  (sec.  2067;)  and, 
8ince  Albert  G.,  William  F.,  and  Wilkie  A 
each  took  one  undivided  sixth  part  of  the  fee, 
subject  to  the  extinguishment  of  the  life  es- 
tate, it  is  manifest  that  each  took  in  sev- 
eralty, and  hence  such  devise  to  each  of  them 
must  be  regarded  as  entirely  independent  of 
the  other  devises  mentioned,  and  of  each 
other.  Js^ceritt  v.  Bventt,  29  N.  Y.  89; 
Monarque  v.  Monarque,  80  N.  Y.  824 ;  Wells 
V.  WelU,  88  N.  Y.  832 ;  Re  Verplanck,  91  N. 
Y.  439 ;  Purdy  v.  Hayt,  92  N.  Y.  447 ;  Tiers 
V.  Tiers,  98  N.  Y.  572.  So  regarded,  we 
must  bold  the  devises  to  Albert  G.,  William 
F.,  and  Wilkie  A.,  respectively,  to  be  valid, 
whatever  may  be  our  conclusions  respecting 
the  other  provisions  of  such  third  clause  of 
the  will. 

2.  William  F.  died  intestate,  August  25. 
1886,  being  after  the  death  of  his  father,  and 
prior  to  the  death  of  his  mother,  and,  as  he 
left  no  issue  or  widow  him  surviving,  the 
land  so  vested  in  him  necessarily  descended 
to  and  became  the  absolute  property  of  his 
mother.  Kev.  Stat.,  subd.  2,  §  2270.  This 
being  so,  tlie  same  passed  by  her  will  to  her 
three  sons  Albert  G.,  Wilkie  A.,  and  Harry 
J.,  upon  the  conditions  and  limitations  and 
subject  to  the  proviso  therein  contained. 

3.  By  the  third  clause  of  his  will  the  tes- 
tator, after  the  decease  of  his  wife,  also  de- 
vised the  undivided  one-sixth  part  of  his  real 
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estate,  not  therein  specifically  described,  to 
such  person  or  persons  as  his  said  wife  rai^lit 
designate  by  deed  or  will,  and  "to  his  or 
their  heirs  and  assigns  forever.*  That  also 
pafised  by  her  will  to  her  three  sons  Albert 
G.,  Wilkie  A.,  and  Harry  J.  upon  the  con- 
ditions and  limitations  and  subject  to  the 
proviso  therein  contained. 

4.  This  brings  us  to  the  question  of  the 
validity  of  the  devise  to  the  daughter,  Har- 
riet A.     Bpr  the  third  clause  of  the  will  the 
testator,  after  the  deatii  of  his  wife,  gave  and 
devised  to  his  "said  daughter,  Harriet  A. 
Saxton,  her  heirs  and  assigns  forever,"  the 
lands  therein  described,   followed   by  this 
clause :    "But  in  case  of  her  decease  without 
issue,  then,  and  in  that  case,  all  the  real  es- 
tate so  devised  to  her  is  to  descend  to  my 
heirs- at- law  living  at  the  time  of  her  decease, 
unless  her  said  husband  shall  survive  her,  in 
which  case  he  shall  be  entitled  to  the  same 
for  and  during  the  term  of  his  natural  life, 
in  case  he  shall  not  marry  again,  and  upon 
his  decease  or  marriage  the  same  shall  descend 
to  my  heirs-at-law  living  at  the  time  of  his 
decease  or  marriage."    This  devise  was,  of 
course,  subject  to  the  life  estate  in  the  widow, 
and  upon  the  death  of  the  testator  it  imme- 
diately became  vested  in  the  said  Harriet  A. 
(Rev.  Stat.,  §2087)  as  a  future  estate  limited 
to  commence  in  possession  on  the  determina- 
tion, by  lapse  of  time,  of  the  precedent  es- 
tate, created  at  the  same  time  in  the  widow. 
Id.  g  2034.     The  mere  fact  that  Harriet  A. 
might  have  died  prior  to  her  mother  did  not 
prevent  such  estate  from  vesting  in  her  im- 
mediately upon  the  death  of  her  lather.    Seott 
V.   West,  63  Wis.  671 ;  Wehster  v.  Morris,  66 
Wis.  888,  57  Am.  Rep.  278 ;  Baker  v.    Mc- 
Lead,  79  Wis.   541.     Such  an  estate  is  not 
only  a  freehold,  but  "may  be  termed  a  're- 
mainder. *  "    Rev.  Stat.  g$?  2029,  2035.    "  Es- 
tates in  lands  are  divided  into  estates  of  in- 
heritance, estates  for  life,  estates  for  veara» 
and  estates   at  will  and  by  sufferance."    Id. 
§  2025.     It  will  be  observed  that  the  devise 
to  Harriet  A.  is  not  in  terms  for  life,  nor  for 
years,  nor  at  will,  nor  by  sufferance,  but  is 
to  her,  "her  heirs  and  assigns  forever,"  and 
hence,  under  the  section  last  quoted,  it  must 
be  regarded  as  an  estate  of  inheritance,  sub- 
ject to  the  conditions  named  in  the  will. 
"Every  estate  of   inheritance  shall  continue 
to  be  termed  a  fee  simple  or  fee,  and  every 
such  estate,  when  not  defeasible  or  condi- 
tional shall  be  a  fee  simple  absolute,  or  an 
absolute  fee."    Id.  §  2026.     Here    it  is  eon- 
tended   that   the   estate   so  devised   to   the 
daughter,  "her  heirs  and  assigns  forever,"  is 
defeasible  or  conditional.     The  conditions 
annexed  to  such  devise  are  to  the  effect  (1) 
that,  in  case  the  said  daughter  should  survive 
her  husband,  and  die  "without  issue,  then, 
and  in  that  case,  all  the  real  estate  so  devise 
to  her"   was  "to  descend"   to  such  of  the 
"heirs-at-law"   of  the  testator  as  should  be 
"  living  at  the  time  of  her  decease :"  (2)  that, 
in  case  she  died  without  issue,  and  her  hus- 
band survived  her,  then  he  should  be  entitled 
to  said  real  estate  "for  and  during  tlie  term 
of  his  natural  life,"  and  "upon  his  decease" 
the  same  was  to  "descend"  to  such  of  the 
"heirs-at-law"   of  the  testator  as  should  b« 
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''Hying  at  the  time  of  his  [the  husband^s] 
decease;''  (S)  but  that,  in  case  she  should 
die  without  issue,  and  her  husband  should 
fiurYiTC  her,  and  should  marry  again,  then  he 
should  only  be  entitled  to  said  real  estate  up 
to  the  time  of  such  remarriage,  and  upon 
such  remarriage  the  same  was  to  ^'descend'' 
to  such  of  the  "heirs- at- law"  of  the  testator 
■as  should  be  **liying  at  the  time  of  his**  said 
remarriage.  Such  **  heirs- at- law"  of  the  tes- 
tator as  should  be  Hying  at  the  time  of  the 
daughter's  death  might  be  entirely  different 
persons  from  such  heirs  as  should  be  Hyin^ 
mt  the  time  of  her  husband's  remarriage,  and 
such  heirs  of  the  testator  as  should  then  be 
Hying  might  be  entirely  different  persons 
from  those  Hying  at  the  time  of  the  hus- 
band's death.  Besides,  by  the  express  terms 
of  Buch  conditions,  such  heirs  of  the  testator 
as  should  be  Hying  at  either  of  the  three  dates 
named  were  to  take  the  lands  so  deyised  to 
the  daughter,  **  her  heirs  and  assigns  foreyer, " 
by  descent ;  that  is  to  say,  in  the  language 
of  the  condition,  the  same  was  *'to  descend 
to"  such  **heirs-at-law."  The  will  nowhere 
undertakes  to  state  from  whom  such  lands  are 
thus  "to  descend."  They  could  not  descend 
from  the  testator,  for  two  reasons.  One  is 
that,  if  they  descended  from  him  at  all,  they 
would  go  to  his  heirs-at-law  Hying  at  the 
time  of  his  death,  and  not  such  other  persons 
as  might  be  regarded  as  his  heirs  at  some 
subsequent  and  indefinite  period,— assuming 
that  such  a  thing  is  possible ;  and  the  other 
reason  is  that  by  his  will  the  testator  under- 
took to  dispose  of  all  his  property.  There  is 
DO  presumption  of  an  intent' to  die  intestate 
as  to  any  part  of  the  estate  to  be  indulged. 
On  the  contrary,  wheneyer  the  words  of  a 
will,  fairly  construed,  are  such  as  to  carry 
the  whole  estate,  it  will  be  presumed  that  the 
testator  intended  to  dispose  of  all  his  prop- 
erty. Given  y.  ffilUm,  95  U.  S.  591,  24  L. 
«d.  458 ;  Raudenbach's  App.  87  Pa.  51 ;  Ferry* s 
App.  102  Pa.  207 ;  Mller's  App.  118  Pa.  459. 
Among  the  manifest  purposes  of  the  testator, 
in  case  his  daughter  should  die  without  is- 
sue, was  to  prevent  the  fee  of  such  real  estate 
from  becoming  yested  in  her  husband,  and  to 
haye  the  same  return  to  certain  of  his  own 
beirs-at-law,  as  mentioned.  Under  the  pre- 
sumption indicated,  it  is  yery  obyious  that 
the  testator  intended  by  his  will  to  yest  the 
title  to  such  real  estate  in  the  daughter, 
^her  heirs  and  assigns  foreyer,"  and  then  by 
the  conditions  thus  annexed  to  such  deyise, 
in  case  she  should  die  without  issue  to  con- 
trol the  descent  from  her,  to  the  extent  that 
the  remainder  should,  in  that  event,  return 
to  his  heirs- at- law,  as  indicated,  instead  of 
attempting  to  secure  the  same  purpose  di- 
rectly by  way  of  executory  devise,  or  defea- 
sance by  way  of  forfeiture  or  otherwise.  It 
ma^  be  questionable  whether  a  lawful  con- 
dition can  in  that  way  be  annexed  to  such  a 
devise,  but,  assuming  that  it  may,  yet  it  is 
manifest,  and  is  in  fact  conceded,  that  the 
several  conditions  so  annexed  to  the  devise 
are  each  and  all  repugnant  to  sections  2038, 
2039,  Rev.  Stat.,  as  they  stood  at  the  time 
the  estate  was  created  by  the  death  of  the 
testator.  Those  sections,  as  they  then  stood, 
prohibited  and  rendered  void  in  their  crea- 

20L.  R.A. 


tion  every  limitation  or  condition  whatever 
whereby  the  absolute  power  of  alienation  of 
any  future  estate  should  be  suspended  for  a 
longer  period  than  during  the  continuance 
of  two  lives  in  being  at  the  creation  of  the 
estate,  with  certain  exceotions  not  material 
here.  Ford  v.  Ford,  70'  Wis.  61.  It  was 
there  said :  **  We  haye  no  authority  to  spec- 
ulate upon  the  chances.  The  rule  is  uni- 
yersal  that  such  suspension  of  power  of  alien- 
ation must  necessarily  terminate,  under  any 
and  all  circumstances,  within  the  period  pre- 
scribed by  the  statute,  or  the  disposition  will 
be  void. "  Here  the  testator  attempted  by  the 
conditions  annexed  to  the  devise  to  suspend 
the  **  absolute  power  of  alienation"  for  a 
longer  period  than  during  the  continuance 
of  the  lives  of  his  wife  and  daughter,  and 
hence  such  conditions  are  necessarily  void 
and  of  no  effect.  The  question  recurs,  upon 
the  assumption  suggested,  whether  the  devise 
itself  is  destroyed  oy  reason  of  the  annexa- 
tion of  such  unlawful  conditions.  The  stat- 
ute proyides  that  "successive  estates  for  life 
shall  not  be  limited  unless  to  persons  in  be- 
ing at  the  creation  thereof ;  and  when  a  re- 
mainder shall  be  limited  on  more  than  two 
successive  estates  for  life  all  the  life  estates 
subsequent  to  those  of  the  two  persons  first 
entitled  thereto  shall  be  void,  and  upon  the 
death  of  those  persons  the  remainder  shall 
take  effect  in  the  same  manrer  as  if  no  other 
life  estate  had  been  created."  Rev.  Stat. 
§  2041.  This  section  was  borrowed  from 
New  York,  where  it  has  been  held  that  it 
"refers  only  to  vested,  not  to  contingent,  re- 
mainders and  executes  the  remaiuders  in 
possession  only  in  favor  of  such  ascertained 
persons  as,  except  for  the  void  life  estate, 
would,  under  the  will  or  deed,  be  entitled  to 
the  immediate  possession."  Purdy  v.  JIayt, 
92  N.  Y.  446.  Here  the  will  undertook  to 
create  a  future  life  estate  in  the  son-in-law 
on  the  death  of  the  daughter,  which  would 
be  a  nullity  under  the  last  section,  even  if 
the  will  had  only  attempted  to  create  in  the 
daughter  a  mere  life  estate ;  and  in  that  event 
such  life  estate,  as  well  as  the  life  estate  to 
the  widow,  would  be  preserved  by  the  same 
section.  But  here  the  case  is  very  much 
more  favorable  to  the  daughter,  since,  as  al- 
ready indicated,  instead  of  a  mere  life  estate 
in  the  daughter,  the  devise  is  to  her,  "her 
heirs  and  assigns  forever,"  with  the  unlaw- 
ful conditions  annexed.  There  is,  therefore, 
much  stronger  reason  for  holding  that  such 
unlawful  conditions  should  not  operate  as  a 
defeasance  of  the  title  thus  yested  in  the 
daughter.  Thus  it  has  repeatedly  been  held 
in  Massachusetts  that  "a  devise,  subject  to  a 
conditional  limitation  yoid  for  remoteness, 
vests  an  absolute  estate  in  the  first  taker." 
Brattle  Square  Church  Proprs.  v.  Grmity  8 
Gray,  142,  63  Am.  Dec.  725 ;  Theological  Ed- 
ucational 8oe.  V.  Atty-Oen.  135  Mass.  285. 
The  same  rule  has  been  sanctioned  in  I^ew 
York.  Manice  y.  Manice,  48  N.  Y.  883; 
Tiers  y.  Tiers.  98  N.  Y.  568 ;  Dana  v.  Mur- 
ray. 122  N.  Y.  604.  See  also  Outland  ▼. 
Bowen,  115  Ind.  150;  Coggins'  App.  124  Pa. 
10.  This  court  has,  in  effect,  held  the  same 
thing.  Scott  y.  West.  63  Wis.  529,  582. 
We  must  hold  that  the  devise  to  the  daughtei. 
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*'her  heln  and  assigiiB  forever,"  Tested  Uie 
title  in  her,  and  that  the  unlawful  oonditions 
annexed  thereto  did  not  and  cannot  operate  as 
a  defeasance. 

6.  The  devise  of  the  one  undivided  sixth 
part  of  the  lands  not  speciflcallj  described 
to  such  person  or  persons  as  the  county  court 
might  appoint,  in  trust  to  take  care  of  and 
manage  and  to  receive  the  rents,  issues,  and 
profits  thereof,  for  and  during  the  life  of 
Harry  J.,  and  to  pay  the  net  income  there- 
from to  him  quarter-yearly  during  his  life, 
and  upon  his  decease  to  convey  the  same  to 
his  issue  then  livinr,  in  fee :  or,  in  case  be 
shall  die  without  issue,  then,  and  in  that 
case,  the  same  to  descend  to  sudi  of  the  heirs- 


at- law  of  the  testator  in  fee  as  shall  then  be 
living,— only  ties  up  said  estate  so  devised, 
in  trust,  during  the  life  of  said  Harry  J.  ; 
and  hence  is  not  repugnant  to  the  statutes 
cited,  but  is  a  valid  trust.  It  follows  that 
the  plaintiffs  can  claim  nothing  by  virtue  of 
tiie  peculiar  provisions  of  that  devise  in  ihia 
action  for  partition.  The  same  mav  be  said 
respecting  the  proviso  annexed  to  the  deviso 
to  the  saia  Harry  J.  in  the  will  of  the  widow, 
Mary  H. 

Tns  judgment  qf  the  CHreuit  Court  is  reoereed, 
and  the  cause  is  remanded,  with  directions 
to  enter  Judgment  in  accordance  with  this 
opinion,  and  for  further  proceedings  accord- 
ing to  law. 


SOUTH  CAROLINA  SUPREME  COURT. 


William  E.  JOHKS,  Beept, 

CHARLOTTE,  COLUMBIA  &  AUGUSTA 

R  CO.,  Appt, 
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!•  Admittiiis  testimony  as  to  the  num* 
berofhisffemily  SAdwho  constitute  it 

hy  plaintiff.  In  an. action  for  peraonal  injuries,  s 
immaterial,  at  least  where  the  Jury  are  limited 
by  instructions  to  actual  damaffes  unless  tbey 
find  a  willful,  palpable  disrevard  of  duty  by  tbe 
defendants. 


8*  Ttieextntordinary  care  required  of 
a  railroad  company  hi  respeoc  to  paoen- 
gers  on  trains  is  required  in  respect  to  a  brldiri^ 
or  elevated  platform  on  tbe  railroad  property, 
which  is  used  for  an  approach  to  the  station  an<t 
'over  which  persons  are  invited  to  enter  tbe 
premises  for  the  purpose  of  taking  passage  oa 
trains  where  it  Joins  an  open  trestle  on  the  same- 
level  into  wbich  persons  are  liable  to  walk  whil» 
crossing  the  bridge. 

(April  IH,  1808.) 

APPEAL  by  defeDdant  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Ches- 


KOTS.— 3ffasure  of  eon  wMeh  a  carrier  mutt  eawr- 
ciM  to  Keep  Ue  ptalforme  and  approachee  safe, 

Tbere  seems  to  be  no  question  but  that  a  car- 
rier's duties  to  the  public  include  the  maintenance 
of  platforms  and  approaches  over  which  those 
baving  business  with  it  can  pass  withont  being  in- 
jured. No  case  has  upheld  the  carrier  in  maintain- 
ing approaches  or  platforms  whicb  could  not  be 
used  in  safety.  Most  of  the  courts  have  been  con- 
tent to  simply  state  that  the  platforms  and  ap- 
proaches most  be  safe.  Pennsylvania  Co.  v. 
Marlen,  7  L.  R.  A.  687, 128  Ind.  OB;  Delaware,  L.  ft 
W.  R.  Co.  V.  Trautwein,  7  L.  B.  A.  4B5, 6S  N.  J.  L. 
160;  Oollhis  V.  Toledo,  A.  A.  ft  N.  H.  B.  Go.  80  Mich. 
890;  Wallace  v.  Wilmington  ft  N.  R.  Go.  (DeL)  Deo. 
IB.  1880;  Green  v.  Pennsylvania  B.  Go.  86  Fed.  Bep. 
06:  Moses  v.  Louisville.  N.  O.  ft  T.  B.  Go.  80  La.  Ann. 
648;  McDonald  v.  Chicago  ft  N.  W.  B.  Go.  80  Iowa, 
U4,  05  Am.  Dec  114;  Bt.  Louis,  I.  BL  ft  8.  B.  Go.  v. 
Oantrell,  87  Ark.  619, 40  Am.  Bep.  106;  Alexandria  ft 
F.  B.  Go.  V.  Hemdon.  87  Va.  198;  Beed  v.  AxtoJl,  84 
Va.  288;  Texas  ft  P.  B.  Go.  v.  Brown,  78  Tex.  807; 
Stewart  v.  International  ft  G.  N.  B.  Co.  58  Tex.  280, 
87  Am.  Bep.  768;  flulbert  v.  New  York  Gent.  B.  Co. 
40  N.  Y.  160;  Dillaye  v.  New  York  Gent.  B.  Go.  56 
Barb.  80. 

And  those  which  have  departed  at  all  from  that 
simple  statement  have  varied  it  only  in  slight  de- 
grees. Thus  it  has  been  required  to  be- 
Reasonably  safe.  Watkins  v.  Great  Western  B. 
Co.  46  L.  J.  C.  P.  817.  87  L.  T.  N.  S.  198;  Moore  v. 
Wa^b,  St.  L.  ft  P.  B.  Go.  84  Mo.  481;  Gross  v.  Lake 
Shore  ft  M.  S.  EL  Go.  60  Mich.  868. 

Safe  and  conveuient.  Hoffman  v.  New  York 
Cent,  ft  H.  B.  B.  Co.  76  N.  Y.  605. 

Safe  and  reasonable.  Phillips  v.  Bensseiaer  ft  S. 
B.  Co.  57  Barb.  644 

Safe  RDd  proper.  Peniston  y.  Chicago,  St.  L.  ft 
N.  O.  B.  C0..34  La.  Ann.  780. 

SO  L.  R.  A. 


Safe,  convenient,  and  proper.  Patten  v.  Chicago- 
ft  N.  W.  B.  Co.  82  Wis.  624. 

The  access  must  be  such  as  may  safely  aooommo« 
date  the  passengers  who  may  reasonably  be  ex- 
pected to  frequent  it.  Murch  v.  Concord  R.  Corp. 
28  N.  H.  0, 61  Am.  Dec.  .68L 

The  carriers  are  bound  to  see  that  the  platform 
is  a  safe  one.  Lfsoomb  v.  New  Jersey  B.  ft  Transp. 
Co.  6  Lans.  76. 

The  two  principal  rvUe^ 

B  When?  tbe  necessity  has  arisen  for  the  oourts  to- 
determine  whether  or  not  the  carrier  used  proper 
care  to  render  safe  a  platform  or  approach  upon 
which  an  accident  happened  and  which  was  there- 
fore not  absolutely  ssife,  tbey  have  not  adopted  the- 
same  standard  as  to  measure  of  care  required. 
Two  principal  rules  have  been  formulated  which 
at  first  seem  widely  different,  but  they  may  be 
found  to  be  not  so  far  apart  as  the  first  impression 
would  indicate  when  examined  in  all  their  beatings* 
and  in  the  light  of  tbe  explanation  which  tbe  courts 
adopting  them  have  given  them.  Por  there  has- 
been  no  strict  adherence  to  tbe  rules  as  first  adopt* 
ed  but  a  constant  tendency  to  modify  or  explain 
tbem.  These  rules  are:  (1)  The  carrier  must  use 
tbe  utmost  care  consistent  with  the  nature  of  its 
undertaking  and  with  a  due  regard  for  all  other 
matters  which  ought  to  be  considered  in  conduct- 
ing tbe  business.  (2)  Tbe  carrier  must  exercise  rea- 
sonabie  (or  ordinary)  care  in  view  of  tbe  danger  to 
be  apprehended.  Beasonable  care  in  view  of  the 
danger  to  be  apprehended  would  be  care  of  a  high 
degree  and  tbe  utmost  care  with  a  due  regard  for 
the  other  matters  which  ought  to  be  considered 
certainly  would  not  be  tbe  highest  care  imaffinabtai- 

ExpUinatione  of  the  fint  nila. 
Toward  a  passenger,  a  carrier  is  bound  to 


See  also  23  L.  R.  A.  607;  39  L.  R.    A.  517. 
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ter  County  in  faTor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  baye  resulted  from  defend- 
ant's negligence.    Affirmed. 

The  defepdant  maintained  a  railroad  through 
the  town  of  Chester,  S.  C,  near  which  was 
another  road  known  as  the  Chester  &  Lenoir 
Narrow  Guage.  The  genend  relation  of  the 
two  roads  to  each  other  and  to  defendant's  de- 
pot, and  to  the  hotel  where  plaintiff  was  stop- 
ping is  shown  by  the  foUowmg  diagram: 


B o 

I  I  1  I  I  I  I  I  1  I  I  I  I  I  I  I 
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A  and  B  is  defendant's  railroad;  M  O  is 
the  Lenoir  &  Chester  Narrow  Gauge  running 


on  a  trestle  from  R  to  O;  D  is  defendant's  de- 
pot and  P  a  platform  abutting  against  the 
trestle  on  which  the  Narrow  Gau^e  Road  ran 
and,  at  the  point  of  connecting  with  the  side- 
walk at  R  was  flush  with  the  top  of  the  trestle. 
This  platform  had  been  erected  for  the  ac- 
commodation of  the  Chester  &  Lenoir  com- 
pany's passengers  and  was  not  for  the  use  of 
defendant  in  any  way.  8  is  a  public  high- 
way; H  the  hotel  at  which  plaintiff  was  stop- 
EinV.  and  L  a  street  lamp.  The  defendant 
aa  proyided  a  safe  dirt^way  on  the  east  side 
of  and  in  close  proximity  to  its  line  of  track 
for  the  accommodation  of  passengers  in  going 
to  and  from  its  depot.  Upon  the  night  on 
which  the  Injury  occurred,  plaintiff  was  stop- 
ping at  the  hotel  and  was  called  at  four  o'clock 
A.  M.  to  take  a  train  on  defendant's  road. 
He,  and  a  traveling  companion  came  out  of 
the  hotel,  started  toward  the  street  lamp^ 
which  was  burning  at  the  point  L.  After  pro- 
ceeding a  short  distance  they  saw  a  light  shin- 
ing through  a  window  of  the  depot  at  D  and 
started  in  a  direct  line  for  that  light.  Thia 
brought  them  to  a  point  at  the  intersection  of 
the  platform  P,  the  sidewalk  and  the  Narrow 
Gauge  trestle  at  R.  There  was  no  railing  be- 
tween the  platform  and  the  trestle  and  no 
light  in  the  immediate  vicinity.  Plaintiff  was 
a  little  too  far  to  the  right  to  pass  safely  on  to 
the  platform  and  stepped  between  the  ties  on 
the  trestle  thereby  receiving  the  injury  for 
which  the  suit  was  brought. 
Mr.  B.  L.  Abney*  for  appellant: 
In  a  suit  by  a  servant  of  a  railroad  company 
against  the  company  to  recover  damages  for  a 


else  the  utmost  care  and  dfllvenoe  in  providing 
against  Injuries  that  can  be  avoided  by  human 
f  oreelgbt;  and  this  applies  as  well  In  tbe  looation, 
oonstructton,  and  arrangement  of  station  build- 
ings, platforms,  and  means  of  egrress  as  In  transpor- 
tadon.  Oaynor  v.  Old  Ck>lon7  AN.  B.  Co.  100 
Mass.  SOB,  117  Am.  Bee.  96. 

One  golDg  along  the  accustomed  passage  to 
board  a  train  has  a  right  to  expect  that  the  utmost 
eare  will  be  used  to  protect  him  from  injury,  and 
that  the  company  will  use  effectual  means  to  pre- 
reiit  likelihood  of  any  suoh  danger.  Grand  Bap- 
Ids  ft  I.  R.  Co.  v.  Martin,  41  Mich.  007. 

They  are  bound  to  the  most  exact  oare  and  dili- 
gence in  tlie  structure  and  care  of  their  track  and 
in  all  subsidiary  arrangements  necessary  to  the 
safety  of  passengers,  including  a  passageway  to 
and  from  tbe  cars.  Knigbt  v.  Portland,  S.  ft  P.  B. 
Co.  66  Me.  :S4,  96  Am.  Deo.  448. 

Tbe  duty  Is  to  use  tbe  utmost  care  In  regard  to 
the  ordinary  and  usual  means  and  appliances  of 
carrying  on  tbe  business.  Tbey  are  not  to  take 
every  possible  precaution  to  prevent  injury.  But 
their  oare  is  to  be  exercised  in  relation  to  suoh 
matters  and  in  suoh  ways  as  are  appropriate  to 
the  business  tbey  have  undertaken  and  afford 
proper  and  reasonable  security  against  danger, 
and  it  is  only  in  reii^urd  to  this,  from  the  impor- 
tance of  tbe  interests  involved,  that  tbey  are  held 
to  a  proportionate,  that  is  to  tbe  utmost,  care  and 
dfllgenoe.  Warren  v.  Fltcbburg  B.  Co.  8  Alien, 
2aS7,  85  Am.  Deo.  70a 

In  holding  the  company  to  the  duty  of  exercis- 
ing tbe  htmost  care,  skill,  and  dillgenoe,  tbe  Mas- 
sachusetts oourt  said:  ^'Difficulty  in  tbe  applica- 
tion of  this  rule  iias  sometimes  come  from  an 
Improper  interpretation  of  the  expressions  'utmost 
oare,*  *most  exact  care,*  and  the  like."  These  do 
not  mean  the  utmost  care  and  diligence  which 

80L.R.A. 


men  are  capable  of  exercising.  Tbey  mean  the 
utmost  care  oonsistont  with  tbe  nature  of  tbe 
carrler^s  undertaking,  and  with  a  due  regard  for 
aU  the  otber  matters  which  ought  to  be  considered 
In  conducting  tbe  business.  Tbe  degree  of  care  to 
be  used  is  tbe  highest;  that  is,  in  reference  to  each 
particular,  it  Is  tbe  highest  wblcb  can  be  exer- 
cised in  that  particular  with  a  reasonable  regard 
to  tbe  nature  of  tbe  undertaking  and  tbe  require- 
ments of  tbe  business  in  all  otber  particulars/* 
Dodge  V.  Boston  ft  B.  S.  S.  Co.  8  L.  B.  A.  83,  148 
Mass.  207. 

Tbe  degree  of  care  which  is  exacted  is  subject  to 
a  reasonable  limitation.  It  is  not  tbe  utmost  and 
highest  absolutely,  but  the  bigbest  which  Is  con- 
sistent with  the  nature  of  tbe  bu8iness;'an<1  there 
must  be  a  due  regard  to  its  necessary  require- 
ments. Philadelphia,  W.  ft  B.  B.  Co.  v.  Anderson^ 
8  L.  B.  A.  678,  72  Md.  619. 

Tbe  degree  of  care  is  not  fixed  simply  by  the  re- 
lation of  carriers  and  passengers.  It  is  measured 
by  tbe  consequences  which  may  follow  tbe  want 
of  oare.  A  railroad  company  is  held  to  the  bigbest 
degree  of  care  in  respect  to  tbe  condition  and 
management  of  its  engines  and  cars,  because  neg-  * 
lect  in  that  respect  involves  extreme  peril  to  pas* 
sengers,  against  which  tbey  cannot  protect  them- 
selves. It  would  not  be  reasonable  if  it  did  not 
exercise  erreater  oare  in  equipping  and  running  its 
train  than  in  regard  to  the  condition  of  its  station 
grounds.  Moreland  v.  Boston  ft  P.  B.  Corp.  141 
Maa8.3L 

Votrioiw  sUOemmite  and  exvlanationB  of  the  ucfmd 

rvie. 

Tbe  carrier  is  bound  to  use  a  reasonable  degre# 
of  care.  Taylor  v.  Pennsylvania  Co.  50  Fed.  Bepw 
766. 
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persoDal  injury  received  while  in  the  com- 
pany's service,  it  is  error  to  admit  evidence 
that  the  plaintiff  had  a  family,  and  was  unable 
to  support  them  by  his  labor  since  the  injury. 
To  admit  such  testimony  is  virtually  to  impose 
upon  the  company  the  duty  of  supporting  the 
plaintiff's  family,  which  the  law  does  not  re- 
quire in  the  case  of  a  servant  injured  in  its  em- 
ployment by  the  neizligence  of  the  company. 

Louisville  A  N,  S,  Co.  v.  Qovner,  85  Tenn. 
465;  PittOmrg,  Ft.  W.  db  0.  R.  Co.  v.  Powen, 
74  n.  848.  See  also  2  Sedgw.  Damages, 
§490;  Hart  v.  CharlotU,  C.  d  A.  B.  Co.  10  L. 
R.  A.  794,  83  8.  0.  427;  Dayharsh  v.  Banni- 
hal  <fc  St.  J.  B.  Co.  108  Mo.  570,  4  Am.  R 
R.  &  Corp.  Rep.  289;  Pennsylvania  Co,  y. 
Bou,  102  U.  S.  451,126  L.  ed.  141. 

The  carrier's  liability  in  respect  of  the  con- 
dition of  his  premises  is  neither  greater  nor 
less  than  that  of  any  person  to  another,  who, 
by  invitation  or  inducement,  express  or  im- 
plied, has  come  upon  his  premises  for  the  pur- 
pose of  transacting  business. 

Thompson,  Carr.  p.  104. 

The  law  very  wisely  exacts  from  a  common 
carrier  of  passengers  for  hire,  in  the  perform- 
ance of  his  duties  as  such,  the  utmost  care  and 
skill  which  prudent  men  are  accustomed  to 
use  under  similar  circumstances. 

The  requirement  of  extraordinary  care  be- 
ing founded  upon  the  special  risk  of  human 
life  involved  in  the  btisiness  of  carrying  pas- 
sengers, is  not  extended  to  incidents  of  the 


business  which  do  not  involve  such  risk,  and 
In  which  the  carrier  stands  in  the  same  rela- 
tion to  the  passenger  as  do  other  business  men 
from  whom  such  [)eculiar  care  is  not  required. 
Thus,  with  regard  to  waiting  rooms  in  a  sta- 
tion, the  around  surrounding  it  and  other 
premises  of  a  railroad  company,  its  obligation 
to  passengers  is  only  one  of  ordinary  care,  in 
common  with  that  of  all  other  occupants  of 
land  or  buildings,  inviting  persons  to  enter 
thereon,  for  compensation. 

Shearm.  &  Redf.  Neg.  §  501;  Benneker  v. 
South  Carolina  iZ.  C%».  20  8.  O.  222;  Begeman 
V.  Western  B.  Corp.  18  N.  Y.  9.  64  Am.  Dec 
517;  Laffiin  v.  Buffalo  db  8.  W.  B  Go.  106  N. 
Y.  186,  60  Am.  Rep.  483;  Kdly  v.  Manhattan 
B.  Co.  112  N.  Y.  450;  Vnger  v.  FartpSeeond 
Street  db  Q.  Street  Ferry  B.  Co.  51  N.  Y.  501; 
Morelandv.  Boston  db  P.  B,  Corp.  141  Mass.  81. 

With  respect  to  the  platform  and  approaches, 
a  railroad  company  is  only  held  to  that  reason- 
able degree  of  care  which  is  demanded  by  in- 
dividuals upon  whose  premises  others  come  by 
invitation  or  inducement  for  the  transaction  of 
business. 

PennsyltHinia  Co.  v.  Marion,  104  Ind.  289; 
Cincinnati,  W,  db  W.  B.  Co.  v.  Peters,  80  Ind. 
168;  Pendleton  Street  B.  Go.  v.  Shires,  18  Ohio 
St.  255;  Thompson.  Carr.  pp.  104,  209,  214, 
242;  Hutchinson,  Carr.  2d  ed.  §  521  a;  Taylor 
V.  Pennsylvania  Co.  50  Fed.  Rep.  755. 

Mr.  J.  S.  Cothran  also  for  appellant. 

Mr.  S.  P.  Hamilton*  for  respondent: 


Reasonable  care  and  prudence.  Louisville,  N.  O. 
&  T.  R.  Ck).  V.  Tbomp0on,  04  Mies.  684. 

Every  reasooable  means.  Buenemann  v.  St. 
Paul,  M.  &  M.  R.  Co.  83  Minn.  390. 

Railroad  companies,  tbouffb  beld  to  a  hlgb  de- 
cree of  care,  do  not  insure  tbe  safety  of  paasen- 
g-ers  or  those  seekinir  to  become  passengers  under 
all  oircumstances:  their  liability  is  conditioned  on 
tbe  exercise  uf  reasonable  and  proper  care  and 
caution.  Renneker  v.  South  Carolina  EL  Co.  80  S. 
€.222. 

Wbere  a  passenger  was  injured  by  falling 
tbrougb  a  bridge  constructed  for  tbe  convenience 
of  passengers,  tbe  court  said  that  tbe  defendant's 
liability  depended  on  tbe  question  whether  or  not 
it  exercised  reasonable  care  and  skill  in  tbe  con- 
struction of  tbe  bridge.  Longmore  v.  Great  West- 
ern R.  Co.  19  C.  a  N.  8. 188. 

Tbe  company  is  liable  for  an  insecure  and  un- 
fiafe  platform,  if  tbe  insecurity  could  have  been 
avoided  by  reasonable  care  and  precaution.  Chi- 
cago &  A.  R.  Co.  v.  Wilson,  63  111.  167. 

Tbe  company  must  do  what  is  reasonably  neces- 
sary upon  the  depot  premises  to  insure  tbe  safety 
of  passengers  exercising  proper  care.  Beard  v. 
Connecticut  &  P.  Rivers  R.  Co.  48  Vt.  101. 

A  railroad  company  is  not  bound  so  to  construct 
a  platform  as  to  make  accidents  to  passengers  us- 
ing it  mipossible  or  to  use  tbe  highest  degree  of 
diligence  to  make  it  safe,  convenient,  and  usefuL 
It  is  bound  simply  to  exercise  ordinary  care  in 
view  of  tbe  dangers  attending  Its  use  to  moke  it 
reasonably  adequate  for  tbe  purposes  to  which  it 
is  devoted.  Lafflin  v.  Buffalo  &  8.  W.  R.  Co.  106 
I^.  Y.  136, 00  Am.  Rep.  433. 

In  the  approaches  to  cars,  a  less  degree  of  care 
Is  required  than  is  required  in  reference  to  means 
of  transportation,  for  tbe  reason  that  tbe  conse- 
quences of  neglect  of  tbe  highest  skill  and  care 
that  human  foresight  can  attain  to  are  naturally 
of  a  much  less  serious  nature.  Tbe  rule  in  such 
cases  is  that  tbe  carrier  is  bound  simply  to  exercise 

20  L.  R.  A, 


'  ordinary  care  in  view  of  the  danger  to  be  appre- 
hended. Kelly  V.  Bfanbattan  B.  Co.  8  L.  R.  A.  74, 
112N.  Y.  460. 

They  are  bound  to  use  the  ordinary  oare  and 
dlligenoe  which  a  person  of  ordinary  prudenoe 
would  exercise  in  suob  structures,  oonsiderinir 
tbe  uses  to  which  they  are  to  be  put.  Johnson  v» 
Manhattan  R.  Co.  62  Hun,  111. 

With  respect  to  its  platforms  and  approaches,  a 
railroad  company  is  only  held  to  that  reasonable 
degree  of  care  which  is  demanded  of  individuaia 
upon  whose  premises  others  come  by  Invitation  or 
inducements  for  the  transaction  of  business. 
Pennsylvania  Co.  v.  Marion,  104  Ind.  288. 

As  to  persons  coming  upon  tbe  railroad  property 
to  transact  business,  the  company  owes  him  the 
duty  to  have  its  premises  in  a  reasonably  safe  con- 
dition to  prevent  damage  to  him  from  any  unseen 
or  unusual  danger,  and  of  whicb  it  had,  or  of 
which,  by  tbe  exercise  of  reasonable  diUgenoe,  It 
should  have  had,  knowledge.  But  it  is  not  re- 
q  uired  to  make  tbe  place  absol  utely  safe.  It  is  no t 
reqaired  to  make  accidents  impossible.  Its  duty 
is  not  to  allow  its  grounds  to  become  more  dan- 
gerous than  such  a  place  would  reasonably  be, 
having  regard  for  the  necessities  of  its  business 
and  the  nature  of  the  contriiranoesneoesearliy  em- 
ployed in  canying  it  on.  Wabash,  St.  L.  4k  P.  R. 
Co.  V.  Locke,  112  Ind.  404. 

A  noticeable  fact  is  that  the  courts  which  have 
adopted  the  rule  of  reasonable  care  frequently 
state  it  in  suob  a  way  as  to  convey  the  impression 
that  reasonable  care  in  such  cases  is  care  of  a  hlgb 
degree.  Thus  in  an  Indiana  case  later  than  those 
above,  in  discussing  tbe  liability  of  a  railroad  com- 
pany for  an  accident  on  a  platform,  tbe  court 
said:  *^he  company  may  not  be  bound  to  foresee 
and  provide  against  aooldents  that  no  one  could 
by  the  highest  degree  of  practical  care  anticipate, 
but  it  is  bound  to  use  tbe  highest  degree  of  prac- 
tical care  to  provide  against  accidents  to  passen- 
gers that  may  be  foreseen  and  prevented.    Iiouia- 
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The  admission  of  the  testimony  of  the  plain- 
tiff as  to  the  number  of  bis  family  might  have 
been  error  if  the  testimony  bad  «rone  a  little 
further.  But  it  was  merely  immaterial,  and 
<x>uld  in  no  wise  haye  affected  the  finding  of 
Cheiury, 

Tnampwn  y.  Brannan,  14  8.  C.  643. 

It  is  the  duty  of  a  railway  company  to  pro- 
Tide  and  maintain  suitable  platforms  at  which 
pasaensers  may  alight  and  from  which  thej 
nay  t&e  the  cars.  i 

Pierce,  Railroads^  pp.  275,  276;  Deering, 
IJeg.  §  85,  p.  85. 

It  most  proyide  lights  if  they  are  necessary 
to  the  safety  of  the  passenger. 

Stewart  y.  IntematumcU  db  O.  N.  B.  Oo.  58 
Tex.  289,  87  Am,  Rep.  753;  Toledo,  W,  d  W, 
K  Co,  y.  Grusk,  67  111.  262, 16  Am.  Rep.  618; 
Montgomery  d  W,  P.  R,  Oo,  y.  Boring,  51 
€hi.  582. 

A  passenger  has  a  right  to  assume  that  a 
platform  oyer  which  it  la  necessary  to  pass  to 
reach  the  cars  is  safe. 

WeaUm  y.  New  York  Blev,  B.  CIp.  78  N.  Y. 
4195. 

The  degree  of  care  imposed  on  defendant  in 
respect  to  passengers  was  quite  different  from 
that  imposed  upon  one  who  simply  permits  the 
public  by  a  bare  license  to  go  upon  his  prem- 
ises. 

Shearm.  &  Redf.  Neg.  g  447;  Toledo,  W.  db 
W.  B.  Co.  V.  Grush,  eupra. 

Mr.  Pierce  in  his  work  on  Railroads,  pp. 


274-276,  treats  accideDts  occurring  under  the 
circumstances  of  our  case  as  a  breach  of  ''pub- 
lic duty"  extending  the  obligation  of  the  com- 
pany to  persons  who  come  to  receiye  freight. 

Toledo,  W.  dtW,  B  Co,  y.  Qrueh,  eupra. 

To  hackmen. 

Tobin  y.  Portland,  S.diP.B  Co.  59  Me.  188; 
Quimby  y.  Boston  db  At.  B  Co,  69  Me.  840. 

In  the  case  of  passengers  extraordinary  care 
is  required. 

Shearm.  &  Redf.  Neg.  §  447. 

All  authorities  require  that  such  approaches 
shall  be  kept  safe.  The  word  **8afe"  must  be 
taken  to  mean  in  itself  the  utmost  care. 

Deering,  Neg.  p.  82. 

HcOowjkn*  J,,  deliyered  the  opinion  of 
the  court: 

This  was  an  action  to  recover  damges  for 
personal  injuries  receiyed  by  the  plaintiff, 
a  traveling  salesman,  on  80th  of  November, 
1889,  at  Chester,  S.  C,  while  he  was  ap- 
proaching at  night  the  passenger  depot  of  the 
Charlotte,  Columbia  &  Augusta  Railroad,  by 
stepping  into  an  open  trestle  on  the  main  line 
of  the  Chester  &  Lenoir  Narrow- Gauge  Rail- 
road. There  is  no  "  case  stated, "  but  a  plat 
attached  to  the  record,  which  describes  the 
premises.  Counsel  for  the  appellant  states 
the  facts  as  follows:  "It  seems  that  some 
time  prior  to  1888  the  Chester  &  Lenoir  Nar- 
row-Gau^e  Railroad  Company  had  built  a 
railroad  from  Chester  to  some  point  north  of 


TlUe,  N.  A.  A  C.  B.  Co.  y.  Lucas,  6  L.  B.  A.  1S7, 119 
Ind.  588. 

And  In  discusfdDg  a  stmllar  qaestfon  the  New 
York  court  said:  **A  ferry  oom|>any  is  bound  to 
provide  suitable  and  safe  aooommodatlons  for  the 
landing  of  passengers.  The  rule  of  tlie  strictest 
^iiiirence  in  this  respect  is  the  only  one  consistent 
with  a  due  regard  to  the  value  of  human  life  and 
with  the  relation  which  the  company  assumes  to 
the  public.  But  the  rule  does  not  impose  upon  the 
company  the  duty  of  so  providing  for  the  safety 
of  passengera,  that  they  shall  encounter  no  pos- 
cible  danger,  and  meet  no  casualty,  in  the  use  of 
the  appliances  provided  by  it.**  Loftus  v.  Union 
P^rry  Co.  84  N.  T.  466, 38  Am.  Hep.  688. 

Bo  again  it  was  said:  "Ballroad  companies  are 
required  to  use  more  than  mere  ordinary  care  in 
keeping  their  floors  and  platforms  in  a  sate  and 
proper  condition  for  the  entrance  and  egress  of  pas- 
•eengers  i  o to  and  out  of  their  cars.  They  are  bound 
to  use  all  such  reasonable  precautions  against  in- 
Jury  as  human  sagacity  and  foresight  can  sug- 
^esL  In  cold  weather  they  must  be  alert  to  see 
whether  there  is  ice  upon  the  platform  and  to  re- 
move it,  or  make  it  safe  by  sanding  it,  or  in  some 
other  manner."  Weston  v.  New  York  dev.  R.  Go. 
K)  Jones  &  S.  150,  78  N.  T.  696. 

And  in  Enirland  it  was  likewise  held  that  the 
railroad  employes  ought  to  be  on  the  alert  to  see 
that  there  is  no  ice  upon  the  platform,  and  to  re- 
move it  or  render  it  harmless  if  there.  Shepherd 
y.  Midland  B.  Co.  %  L.  T.  N.  S.  879. 

It  would  seem  that  the  care  must  be  more  than 
the  ordinary  care  required  of  individuals  in  the 
ordinary  walks  of  life. 

A  railroad  company  Is  not  bound  to  have  its 
platforms  absolutely  safe,  but  only  reasonably  so 
under  the  oiroumstances:  yet  in  accomplishing 
-this  result,  it  is  bound  to  use  more  than  ordinary 
care  and  precaution.  Oulf,  OL  ft  8.  F.  B.  Oo.  y. 
Butcher,  88  Tex.  808. 

At  stations,  the  company  must  use  more  effort 
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and  precaution  for  the  preservation  of  life  and 
limb  than  at  places  where  persons  have  no  right 
to  be.    Illinois  Cent.  B.  Co.  v.  Hammer,  72  HI.  847. 

But  the  case  has  sometimes  been  designated 
simply  as  ordinary. 

It  is  the  plain  duty  of  the  company  to  take  such 
precautions  as  ordinary  care  and  prudence  would 
suggest  to  be  necessary  for  the  safety  of  those  who 
have  occasion  to  use  the  premises  for  the  purposes 
for  which  they  have  been  appropriated  by  the  com- 
pany, and  for  which,  with  its  knowledge  and  per- 
mission, they  are  commonly  used  by  the  public. 
Bennett  v.  Louisville  &  N.  B.  Co.  102  a.  8. 685, 26  L. 
ed.9B88. 

It  is  bound  to  use  ordinary  care  to  keep  its  plat- 
forms in  safe  condition.  St,  Louis,  L  M.  ft  8.  B. 
Co.  V.  Fairbaim,  48  Ark.  491. 

And  in  one  case  it  was  held  that  It  is  only  bound 
to  use  that  care  and  skill  in  the  construction  and 
maintenance  of  buildings  to  render  them  safe 
against  storms  which  men  of  ordinary  prudence 
and  skill  usually  employ.  Pittsburgh,  Ft.  W.  ft  C 
B.  Co.  V.  Brigham,  29  Ohio  St.  374 

Otherruies. 

The  company  is  bound  to  insure  the  paraenger  a 
safe  way  to  use  for  an  exit.  Central  B.  Co.  v. 
Thompson,  76  Ga.  770. 

Bailroad  companies  in  the  enjoyment  of  their 
franchises  and  the  performance  of  their  duties 
should  have  proper  regard  to  the  safety  of  the  per- 
sons whom  they  invite  to  their  depots.  They 
should  omit  no  act,  the  omission  of  which  would  en- 
danger the  limbs  or  lives  of  those  who  seek  to  ride 
upon  their  trains.  Chicago  ft  N.  W.  B.  Co.  v.  Fill- 
more, 57  m.  266. 

There  must  be  no  negligence.  Pennsylvania  B. 
Co.  V.  Zebe,  88  Pa.  818. 

To  establish  liability,  it  must  be  shown  that  the 
platform  was  unfit  for  use,  or  that  it  could  not  be 
used  with  safety,  taking  reasonable  care.  Bigg  v. 
Manchester,  8.  ft  L.  B  Co.  12  Jur.  N.  8. 624. 
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that  place.  Its  line  of  road  ran  east  of  that 
of  the  Charlotte,  Columbia  &  Augusta  Rail- 
road, and  parallel  thereto,  until  it  crossed 
the  street  in  front  of  Nicholson's  Hotel.  It 
does  not  clearly  appear  how^  the  track  of  the 
narrow-gauge  roaa  was  built  along  this  line, 
and  whether  it  obtained  its  right  of  way  by 
condemnation,  grant,  or  by  license.  It  does 
appear,  however,  that  the  Charlotte,  Colum- 
bia «&  Augusta  Railroad  Company  operated 
the  narrow-gauge  railroad  in  ISSi,  and  that 
a  trestle  was  made  from  the  street  to  a  point 
north  of  the  depot.  The  statutory  right  of 
way  of  the  Charlotte,  Columbia  &  Augusta 
Railroad  is  sixty -five  feet  from  the  center  of 
the  track,  each  way,  and  this  trestle  is  within 
this  ri  ght  of  way.  Under  wliat  arrangements 
and  proceeding  this  trestle  and  line  of  track 
were  put  within  or  on  the  sizty-flve  feet  right 
of  way  does  not  appear.  The  defendant  com- 
pany ceased  to  operate,  or  to  have  anything 
to  do  with,  or  to  control,  the  Chester  &  Le- 
noir Rail  road  after  the  1st  of  May,  1886.  The 
trestle  was  on  the  main  line  of  the  Chester  & 
Lenoir  Railroad.  From  1886  to  and  at  the 
time  of  the  accident,  the  Richmond  A  Dan- 
yiUe  Railroad  Company  managed  and  con- 
trolled this  road  under  a  lease.  ^  At  the  time 
this  trestle  was  built,  the  passenger  depot  of 
the  defendant  company  was  located  near  the 
street,  and  the  rear  of  it  abutted  against  this 
trestle.  Subsequently  the  passenger  depot  of 
the  Charlotte,  Columbia  &  Augusta  Railroad 


Company  was  removed  to  its  present  location. 
After  this  was  done  the  Richmond  A  Dan- 
ville Railroad  Company  built  a  plank  way 
along  the  trestle  which  is  from  4  to  10  feet 
deep  along  its  whole  length,  and  about  10 
inches  between  each  cross  tie.  This  plank 
way  or  platform  was  pat  there,  as  stated  by 
one  of  the  witnesses,  ^in  order  to  combine 
the  depot  for  the  use  ot  the  two  railroads.* 
On  the  morning  of  November  80,  1889,  the 
plaintiff ,« about  8  o'clock  A.  M. ,  and  his  com- 
panion, Mr.  Murphy,  were  awakened  by  tho 
hotel  porter,  for  the  purpose  of  taking  the 
train  on  the  railroad  of  Uie  defendant  com- 
pany. It  seemJB  that  they  did  not  have  time, 
themselves,  to  get  ready,  and  purchase  their 
tickets,  and  they  sent  the  porter  out  in  ad- 
vance to  purchase  them.  After  they  had 
dressed,  they  proceeded  to  the  train  them- 
selves. They  passed  out  of  the  hotel,  down 
the  steps,  and  advanced  towards  the  city 
lamps  in  the  street,  on  or  across  the  track  of 
the  Chester  &  Lenoir  Narrow-  Qauge.  Instead 
of  proceeding  forward  to  the  Charlotte,  Co- 
lumbia &  Augusta  Railroad,  and  going  down 
to  the  place  where  passengers  are  received  on 
trains  on  that  road  they  observed  a  light  shin- 
ing out  of  a  window  m  the  passenger  depot, 
and  started  across  the  platform  to  reach  tiie 
place  where  the  cars  were  usually  stopped. 
Instead,  however,  of  going  over  the  plank 
way,  they  advanced  to  the  head  of  tiie  trestle, 
and  plaintiff  stepped  in  between  the  first  and 


The  oomfMtny  owes  a  Usrher  degree  of  watdhf ul- 
nesB  and  care  to  paasexigera  than  to  mere  straDKers. 
Jefferson  vlile.  M.  ft  L  B.  Oo.  v.  Riley,  89  Ind.  686. 

The  company  is  boand  to  use  only  ordinary  oare, 
except  In  favor  of  paBsengerB.  Toledo,  W.  ft  W. 
R.  Co.  V.  Grush,  67  IlL  26S,  16  Am.  BBp.  618. 

A  railroad  company  la  bound  to  exeroise  the  at- 
moet  diligence,  not  only  in  guarding  its  pasBengeis 
from  carelesB  Interference  by  others,  bat  even  from 
yiolenoe.  Carpenter  v.  Boston  ft  A«  B.  Go.  97  K. 
7.  49i,  49  Am.  Bep.  640. 

If  a  ferry  company  at  the  very  threshold  of  Its 
gate  places  a  log,  against  which  passengerB  would 
be  in  danger  of  stumbling  In  the  dark.  It  is  bound 
to  do  everything  In  its  power  to  guard  against 
danger.   Osbom  v.  Union  Ferry  Oo.  68  Barb.  689. 

DtiUnetion  between  places  uiMch  mutt  he  UMd,  amd 

Different  rules  must  be  applied  to  those  portions 
of  the  platform  upon  which  the  pasBensers  must 
neoeBsarily  alight  from  those  in  respect  to  the  care 
and  keeping  of  other  parts  of  the  platform  as  to 
the  going  upon  which  thepadsenger  has  an  option, 
and  may  or  may  not  use  as  he  desires.  Timpson  y. 
Manhattan  R.  Ck).  62  Hun,  489. 

Consequently  if  the  company  uses  a  stool  to  as- 
sist a  passenger  in  alighting  from  a  train,  it  must 
be  the  safest  that  has  been  known  and  tested.  Mis- 
souri Pac  B.  Co.  V.  Wortham,  8  L.  B.  A.  868, 78 
Tex.  26. 

The  measure  of  care  which  is  required  of  a  rail- 
road company  in  regard  to  a  walk  leading  from  the 
highway  to  its  station  is  the  same  that  is  required 
of  a  municipal  corporation  in  respect  to  its  public 
sidewalks  which  it  is  required  by  law  to  maintain. 

The  degree  iB  reasonable  care  and  diligence  meas- 
ured by  the  circumstances  of  each  case.  Bateman 
V.  New  York.Cent.  ft  H.  B.  B.  Co.  47  Hun,  429. 

lUustratione. 
There  are  cases  in  which  the  measure  of  care  re- 
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quired  Is  not  dlacusBSd  but  In  which  the  carrier  has 
been  saved  harmleBS,  unlOBS  fSots  were  shown 
which  would  have  rendered  an  Indiyidual  Uable 
for  injuries  to  one  coming  on  his  property,  and 
that  is  the  rule  which  leems  to  have  ordinarily 
been  acted  on  in  England.  Thus  the  carrier  was 
held  not  liable. 

Where  a  plank  and  piece  of  sine  fell  through  th* 
roof  and  injured  a  possenger.  Welfare  v.  Iiondon 
ft  &  B.  Co.  L.  B.  4  Q.  a  686L 

Where  plaintiff  was  bitten  by  a  dog  which  had 
been  around  the  station  more  or  less  for  several 
hours  and  shown  himself  to  be  unruly.  Smith  ▼• 
Great  Eastern  B.  Co.  L.  B.  2  a  P.  4. 

Where  for  the  purpose  of  cleaning  the  lamps  a 
plank  was  placed  across  the  passage  at  such  a 
height  from  the  floor  that  plaintiff  struck  her  head 
against  It  and  was  injured.  Watklns  v.  Great 
Western  B.  Co.  46  L.  J.  a  P.  817. 

Where  plaintiff  was  injured  by  failing  over  a 
weighing  machine  standing  on  the  platform. 
Cominan  v.  Bsstem  Counties  B.  Go.  4  Hurlst.  ft  N. 
78L 

Where  there  were  two  doors  In  close  proximity^ 
one  for  public  use  and  safe  and  the  other  openings 
on  a  flight  of  stahrs,  down  which  plaintiff  felL 
Toomey  v.  London,  &  ftS.a  B.Co.8aB.N.  & 
146. 

Where  one  plank  In  a  bridge  was  a  tittle  shorter 
than  the  others.  Stokes  v.  Suffolk  ft  O.  B.  Ca  lOf 
N.  C.  178. 

Where  the  brass  nosings  on  a  stair 'case  had  be* 
come  worn  so  as  to  be  smooth,  which  caused  plain* 
tiff's  falL  Grafter  v.  HetropoUtan  B.  Go.  L.  B.  I 
a  P.  8110. 

In  connection  with  the  last  esse,  see  Crooheron  v. 
North  Shore  &  I.  Ferry  Go.  1  Thomp.  ft  0,  4SS, 
where  it  was  held  in  the  lower  court  that  the  nsa- 
on  the  steps  of  a  ferry  boat  of  brass  which  had  ba- 
come  smooth  was  negligence,  whloh  ruling  was 
versed  on  appeaL  66N.  Y.658u  H.P.F. 
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second  cross  ties,  and  was  injured,  etc.  It 
•does  not  appear  whether  the  porter,  who  had 
gone  in  advance,  had  purchased  the  plain- 
tij9*s  passenger  ticket  at  the  moment  that  he 
fell  into  the  open  trestle  and  was  injured.  He 
complains  that  he  was  very  seriously  injured 
in  his  foot  and  ankle,  ** caused  by  the  gross 
negligence  of  the  defendant  company  in  al- 
lowing the  said  open  and  dangerous  trestle 
to  remain  unguarded  in  the  way  of  passen- 
gers going  or  returning  from  its  passenger 
trains,  in  not  keeping  lights  near  said  trestle, 
and  in  not  providing  a  safe  approach  in  that 
direction  to  its  station,  where  passengers 
alight  from  and  get  on  said  train."  Under 
the  charge  of  the  judge,  and  after  they,  in 
charge  of  an  officer,  had  inspected  the  lo- 
cality where  the  injury  was  received,  the 
jury  found  a  verdict  of  $1,800  for  the  plain- 
tiff, upon  which  judgment  was  entered,  from 
which.the  defendant  company  now  appeals  to 
this  court  upon  various  grounds,  embracing 
alleged  errors  of  rulings  at  the  trial,  in  grant- 
ing certain  requests  to  charge,  and  in  refus- 
ing others.  The  requests,  especially,  are 
long,  and  as  they  are  all  printed  in  the  brief 
they  need  not  be  here  stated  again. 

Exceptions  1  and  2  were  withdrawn  at  the 
trial  by  the  appellant. 

**  Exception  8  alleged  error  in  the  ruling 
of  the  judge,  in  allowing  the  plaintiff  to 
testify,  over  the  objection  of  the  defendant, 
how  many  people  he  had  to  care  for,  and  of 
whom  thoy  consisted. "  If  the  testimony  had 
ffone  further  in  the  line  indicated,  it  might 
have  become  error ;  but,  as  it  stopped  simply 
at  the  number  and  character  of  his  family, 
we  think  it  was  wholly  immaterial,  and 
could  not  affect  the  result,  especially  as  the 
judge  charged  as  follows :  ''Now,  in  a  case 
where  the  railroad  company  was  guilty  of 
any  gross  and  reckless  disregard  of  the  lives 
and  persons  of  people,  juries  are  allowed  to 
give  what  you  call  'punitive  damages, ' — go 
beyond  actual  damages,  and  give  damages  by 
way  of  punishment.  Gentlemen,  while  that 
is  a  matter  for  yoju,  I  eharge  you  that  it  is  not 
proper,  unless  in  a  clear  case  of  willful,  pal- 
pable disregard  of  their  duty,  to  apply  that 
degree  of  responsibility, "  etc.  See  McLaurin 
V.  Wilson,  16  8.  C.  412 ;  Thompson  v.  Bran» 
nan,  14  S.  C.  548. 

Exception  4  complains  of  error  on  the  part 
of  the  judge  **  In  allowing  tiie  witness  Ber- 
nard to  testify,  over  the  objection  of  the  de- 
fendant, as  to  the  loeits  and  occurrences  with 
reference  thereto  long  prior  to  the  accident  to 
plaintiff,  and  also  to  tne  condition  of  affairs 
at  other  and  different  places  on  defendant's 
platform  and  track  than  when  the  accident 
occurred, "  etc.  It  seems  that,  when  the  testi- 
mony of  this  witness  was  offered,  objection 
was  made,  but  overruled ;  that  no  exception 
was  noted  at  the  time ;  and  the  plaintiff, 
under  the  authority  of  Thompson  v.  Brannan, 
supra,  now  objects  that  the  appellant,  hav- 
ing acquiesced,  cannot  renew  the  matter  in 
this  court.  But,  as  the  objection  was  in- 
cluded in  the  written  exceptions,  we  will 
consider  it.  The  witness  Thomas  Bernard 
was  the  engineer  under  whose  direction  the 
trestle  so  often  spoken  of  was  built,  and,  as 
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it  seems  to  us,  was  the  very  person  best  cal- 
culated to  inform  the  court  when  the  trestle 
extending  the  narrow-gauge  track  was  built 
on  the  right  of  way  of  the  Charlotte,  Colum- 
bia ^  Augusta  Company,  for  what  purpose 
it  was  built,  and  by  whom,  and  also  as  to 
when  the  new  depot  of  the  Charlotte,  Co- 
lumbia, &  Augusta  Company  was  erected, 
and  for  what  purpose  the  plank  way  or  plat* 
form  was  laid  along  that  open  trestle.  We 
have  read  the  testimony  of  the  witness  care- 
fully, and  we  must  say  that  we  agree  with 
the  circuit  judge  that  the  testimony  was  en- 
tirely relevant  to  the  issues,  and  unobjec- 
tionable. 

That  brings  us  to  what  the  parties  consider 
the  main  question  in  the  case,  and  that  is  as 
to  what  degree  of  care  is  required  of  railroad 
carriers  in  making  and  keeping  up  safe  ap- 
proaches to  their  passenger  depots.  The 
judge  charged  as  follows :  ''It  is  contended 
for  the  plaintiff  that  extraordinary  care  is  re- 
quired ;  that  more  than  ordinary  care  is  re- 
quired, under  the  circumstances.  On  tha 
other  hand,  on  the  part  of  the  defendant  com- 
pany, it  is  said  that  the  railroad  company, 
under  the  peculiar  circumstances  of  this  case, 
were  not  required  to  exercise  anything  more 
than  ordinary  care  and  prudence, — such  care 
as  would  be  required  by  your  own  town  coun- 
cil in  keeping  dangerous  objects  off  the 
streets,  and  such  care  as  would  be  required  by 
a  private  person, — ^not  to  allow  any  dangerous 
objects  to  stand  In  the  way  of  ingress  to  his 
house,  where  people  were  invited;  that  is, 
such  care  as  a  man  of  ordinary  prudence 
would  exercise. '  Now,  in  tills  contention,  I 
charge  vou  that  in  regard  to  passengers  the 
railroad  company  is  to  be  held  to  extraor- 
dinary care,—- extraordinary  care  providing 
for  the  safety  of  passengers. "  Was  this  error 
of  law?  As  a  general  rule  it  certainly  was 
not.  It  is  so  well  estabiished  that  the  cita- 
tion of  authorities  is  entire!;^  unuecessary. 
But  when  does  that  responsibility  on  the 
part  of  the  railroad  company  arise?  It  is 
contended  in  behalf  of  the  company  that  this 
extraordinary  liability  is  imposed  upon  a 
railroad  carrier  of  passengers,  for  the  reason 
that  the  operation  of  engines  and  cars  by  the 
power  of  steam  is  dangerous,  and  therefore 
cannot  commence  until  the  passenger  has 
purohased  his  ticket,  and  taken  his  seat  in  a 
coach,  to  be  transported ;  for  up  to  that  mo- 
ment, as  contended,  he  is  in  no  peculiar 
danger,  and  therefore  he  is  entitled  to  noth- 
ing more  than  ordinary  care ;  that  the  car- 
rier's liability  in  respect  of  the  condition  of 
his  premises,  approaches,  and  platforms  is 
neither  greater  nor  less  than  that  of  one  per- 
son to  another,  who,  by  invitation  or  induce- 
ment, express  or  implied,  has  come  upon  his 
premises  for  the  purpose  of  transacting  busi- 
ness. Some  cases  were  cited  which  seemed 
to  recognize  the  distinction  indicated,  but 
we  think  that  it  is  not  well  founded ;  that  it 
would  be  impossible  to  maintain  such  an 
arbitrary  and  shadowy  line ;  and  that  the 
^at  weieht  of  authority  is  against  it,  hold- 
ing that  ue  liability  of' the  carrier  arises  as 
soon  as  there  is  a  contract  of  carriage  between 
the  parties.    The  judge  left  it  to  me  jury  to 
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detennine  whether  the  plain  tiff*  8  ticket  had 
been  purchased  at  the  moment  he  received 
his  injury,  and  we  might  assume  from  their 
verdict  that  it  had  been  so  purchased.  **  The 
relation  of  carrier  and  passenger  begins 
when,  a  contract  of  carriage  having  been 
made,  or  the  passenger  having  been  accepted 
as  such  by  the  carrier,  he  has  conrie  upon  the 
carrier's  premises,  or  has  entered  upon  any 
means  of  conveyance  provided  by  the  carrier, " 
etc.  **  If  a  person  has  the  bona  fide  intention 
of  taking  passage  by  a  train,  and  if  he  goes 
to  a  station  at  a  reasonable  time,  he  is  en- 
titled to  protection  as  a  passenger,  not  only 
from  the  moment  he  enters  upon  the  carripr's 
premises,  but  also,  while  en  route  to  the 
station,  in  an  omnibus  run  b;^  the  railway  to 
take  passengers  to  their  trains."  2  Am.  & 
Kng.  Encyclop.  Law,  p.  745,  and  notes.  But, 
according  to  the  judge's  charge,  it  was  im- 
material whether  the  ticket  had  or  had  not 
been  purchased  at  the  moment  the  injury  was 
recei  ved.  The  j  udge  sa  id :  **  There  has  been 
some  contention  between  these  parties  as  to 
whether  these  parties  were  'passengers'  or 
not.  That  is  a  question  of  fact,  for  you. 
Mr.  Abnev,  for  the  defense,  argued  that  the 
relation  or  passenger  and  carrier  had  not  been 
established  at  the  time  this  accident  occurred  ; 
that  these  parties  were  not  in  the  actual 
custody  and  care  of  the  defendant  company 
at  the  time  the  accident  happened.  Well, 
in  regard  to  that,  I  will  say  this :  That  the 
relation  of  a  passenger  to  the  company  would 
commence,  certainly,  from  the  purchase  of 
the  ticket,  with  the  immediate  purpose,  of 
taking  the  cars  as  soon  as  they  were  ready 
on  the  track.  It  has  been  argued  on  one  side 
that  the  evidence  shows  that  their  tickets  had 
been  procured  by  the  hotel  porter,  whom 
they  made  their  agent,  and  claim  that  they 
were  passengers ;  but  I  think  this  extraordi- 
narv  care  would  be  required  of  the  railroad 
authorities  as  to  any  person  who  was  going 
in  the  proper  way,  by  any  proper  approach, 
to  take  the  cars,  or  to  purchase  a  ticket,  or 
to  get  his  baggage  checked ;  that,  if  he  got 
on  the  property  of  the  railroad,  he  had  the 
right  to  find  everything  that  was  necessary 
for  the  railroad  to  have  done  to  secure  his 
safety,"  etc.  It  seems  to  us  that  this  was 
not  error,  but  in  exact  conformity  to  the  doc- 
trine of  the  elementary  writers,  as  well  as 
of  the  decided  cases.  "A  carrier  is  liable 
for  negligence  in  its  construction  or  main- 
tenance in  repair  of  its  station  approaches, 
station  buildings,  .  .  .  and  station  plat- 
forms," Pierce,  Railroads,  pp.  275,  276,  and 
notes.  "A  carrier  is  also  liable  for  a  failure 
to  adequately  light  its  stations  and  platforms, 
and  for  negligent  obstructions   on  station 

Elatforms,"  etc.  2  Am.  &  Eng.  Encyclop. 
aw.  title,  Carriers,  p.  760,  and  notes, 
especially  note  4.  See  the  charge  of  Maule, 
«/.,  to  the  jury,  as  reported  in  Martin  v. 
Great  Northern  R,  Go.  16  C.  B.  179,  and  also 
the  judgment  of  Dillon,  J.,  in  McDonald  v. 
Chicago  db  N.  W.  R,  Co.  26  Iowa,  134,  96 
Am.  Dec.  114,  and  the  note  of  Judge  Red- 
field  to  the  last-cited  case  in  2  Redfield, 
Railway  Cases,  532. 

TJie  judgment  of  this  court  is  that  the  judg- 
ment of  the  Circuit  Court  be  affirmed. 
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Pope, «/.,  concurring: 

I  shall  not  undertake  to  state  anew  the 
facts  upon  which  this  contention  is  based. 
The  opinions  of  the  senior  members  of  this 
court  have  already  set  them  forth  clearly  and 
distinctly.  I  would  content  myself  with  a 
general  concurrence  in  the  opinion  of  Mr, 
Justice  McGowan  if  it  were  not  the  fact  that» 
in  my  judgment,  it  should  be  considered  as 
applying  to  the  facts  of  this  case,  and  not  as 
a  general  rule  applicable  to  all  sets  of  cases 
where  accidents  occur  by  reason  of  defective 
approaches  to  stations  at  which  passengers 
board  railroad  trains  for  passage  thereon.  In 
my  judgment,  railroad  companies  should 
not  be  held  responsible  for  extraordinary 
care  in  making  and  keeping  in  repair  such 
approaches  to  stations  for  passengers,  except 
in  those  instances  where  bridges  or  trestles 
on  their  property  are  used  as  a  part  of  such 
approaches  which  such  railroads  use  in  th» 
approaches  to  such  stations,  and  over  which 
they  invite  passengers  to  enter  their  property 
for  the  purpose  of  taking  passage  in  their 
cars.  In  the  case  at  bar  it  is  admitted  that 
the  railroad  company  in  question  invited 
persons  wishing  passage  in  its  cars,  by  day 
and  by  night,  to  reach' their  cars,  to  embark 
thereon,  by  crossing  a  trestle  ten  feet  high, 
with  a  flooring  upon  such  trestle  so  open  that 
the  plaintiff  fell  through  the  same,  thereby 
inflicting  serious  wounds  and  bruises.  Using 
this  trestle  as  a  bridji^e,  the  railroad  com- 
pany, in  my  ludgment,  was  required  to  ex- 
ercise extraordinary  care  to  prevent  injuries. 
This  was  not  done.  The  flooring  was  not 
only  not  close,  but  no  lamps  were  lighted. 
They  should  respond  in  damages  for  such 
negligence.  With  these  restrictions  upon 
the  application  of  the  doctrine  of  extraor- 
dinary care,  I  concur  in  the  opinion  of  Mr, 
Justice  McGowan. 

Helver»  Oh.  «7.,  dissentinjs^ : 

Being  unable  to  concur  in  the  opinion 
prepar^  by  Mr,  Justice  McGowan,  1  will 
proceed  to  state  very  briefly  the  grounds  of 
my  dissent : 

In  the  flrst  place,  I  think  it  was  error  to 
overrule  the  objection  to  so  much  of  the  tes- 
timony of  the  witness  Bernard  as  tended  to 
show  negligence  on  the  part  of  the  defend- 
ant company  at  other  times  and  places  than 
the  time  and  place  where  the  disaster  which 
was  the  object  of  inquiry  occurred.  The 
issue  which  the  jury  were  called  upon  to  try 
was  whether  the  injury  of  which  ttte  plain- 
tiJT  complained  was  caused  by  defendant's 
negligence,  and  testimony  as  to  defendant's 
negligence  at  other  times  and  places  was  not 
only  not  pertinent  to  that  issue,  but  was  cal* 
culated  to  prejudice  and  misleiEtd  the  jury. 

My  main  ground  of  dissent,  however,  is  as 
to  the  rule  laid  down  by  the  circuit  judge  in 
regard  to  the  degree  of  care  required  of  a 
railroad  company,  as  a  carrier  of  passengers, 
in  a  case  like  this.  It  is  quite  true  that  a 
railraad  company  is  bound  to  exercise  the 
highest  degree  of  care  in  the  transportation 
of  a  passenger,  after  such  transportation  has 
commenced ;  but  this  rule  is  founded  upon 
considerations  of  public  policy,  and  the  rea- 
son for  it  is  that,  as  the  agencies  used  for  the 


1893. 


DowD  y.  Chicago,  M.  &  St.  P.  R.  Co. 


527 


purpose  are  of  a  dangerous  character,  which 
are  under  the  control  of  the  carrier,  and  not 
of  the  passenger,  the  carrier  is  held  to  the 
highest  degree  of  care  in  transporting  the 
passenger.  The  danger  being  much  greater 
after  the  transportation  has  actually  com- 
menced than  before,  it  is  but  reasonable  that 
greater  care  should  be  required,  so  as  to 
avoid,  if  possible,  such  increased  dangers. 
Hence  a  railroad  company  employing  the 
powerful  agency  of  steam  for  the  moyement 
of  its  cars  over  a  roadbed  8];>ecially  con- 
structed for  the  purpose,  at  a  high  rate  of 
speed,  is  held — and  properly  held — to  the 
greatest  skill,  care,  and  diligence  in  the 
construction  and  management  of  the  various 
appliances  used  In  the  process  of  transporta- 
tion of  passengers,  because  of  the  great 
danger  to  human  life  from  any  negligence 
in  conducting  such  a  hazardous  mode  of 
transportation.  But  when  the  reason  for  this 
extreme  rule,  wisely  established  for  the  pro- 
tection of  human  life,  is  not  present,  then 
the  rule  is,  and  ought  to  be,  relaxed,  and 
the  same  rule  which  is  applied  to  other  per- 
sons in  like  circumstances  is  applicable  to 
railroad  companies.  Under  that  rule,  while 
a  person  who  invites  or  induces  others,  either 
expressly  or  impliedly,  to  enter  upon  his 
premises  for  the  purposes  of  business,  is 
bound  to  keep  his  premises,  as  well  as  the 
approaches  thereto,  in  a  reasonably  safe  con- 
dition, yet  he  is  not  held  to  the  highest  de- 
gree of  care,  but  only  to  ordinary  care,  in 


the  performance  of  such  duty ;  and  I  am  un- 
able to  see  why  a  railroad  conipany  should 
be  held  to  any  stringent  rule.  When,  there- 
fore, a  person  brings  an  action  against  a  rail- 
road company  to  recover  damages  for  an  in- 
jury sustained  by  some  alleged  defect  in  the 
approaches  to  it  cars,  the  question  is  not 
whether  the  company  has  exercised  the  high- 
est degree  of  care  in  making  such  approacTiea 
absolutely  safe,  but  is  simply,  as  in  other 
like  cases  against  individuals  or  corpora- 
tions, whether  the  railroad  company  has  ex- 
ercised ordinary  care  in  providing  reasonably 
safe  approaches  to  its  cars.  Under  this  view 
it  seems  to  me  that  the  question  whether  the 
plaintiff  had,  through  his  agent,  the  hotel 
porter,  actually  obtained  his  ticket  when  the 
accident  occurred,  was  wholly  unimportant; 
for  it  is  not  pretended  that  the  plaintiff  had 
committed  his  person  to  the  railroad  company 
for  transportation,  when  alone  he  would  be 
subjected  to  the  peculiar  dangers  incident  to 
railroad  transportation,  and  when  alone  the 
duty  of  exercising  the  highest  degree  of  care 
would  commence.  These  views  are  fully 
supported  by  the  authorities  cited  in  appel- 
lant's argument,  and,  as  it  seems  to  me,  are 
the  legitimate  deduction  from  what  was  said 
by  this  court  in  Renneker  y.  South  Ca/rolirut 
R.  Co, ,  20  8.  C.  222. 

My  conclusion,  therefore,  is,  as  at  present 
advised,  that  the  judgment  of  the  circuit 
court  should  be  reversed,  and  a  new  trial 
granted. 
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Prudence  Delphene  DOWD,  Be»pi.^ 

V. 

CHICAGO,  MILWAUKEE  &  ST.    PAUL 

R  CO.,  AppU 

(84  wis.  lOS.) 

A  w^oman  who  ^oes  to  a  railroad  depot 
in  tbe  ni^ht  to  see  her  husband  off  on 
a  £rei§fht  train  which  does  not  carry  passen- 


gers but  on  which  he  is  carried  uoder  a  contra<A 
by  which  he  ships  some  horses  and  other  freight  Is 
a  mere  Uoensee  to  whom  the  company  owes  no 
duty  to  keep  lights  and  railings  on  the  station 
platform. 

(January  10, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Rock  Couoty  in  fa- 


NOTS.— 2\>  wham  rtUlroada  owe  the  duty  of  heepina 
gUaUm  pUUfomu  safe. 

Paasehgers  are  of  course  entitled  to  have  the 
platforms  kept  safe.  See  cases  cited  in  the  note  to 
the  preceding  case,  also  notes  to  Kelly  v,  Manhattan 
B.  Co.  (N.  Y.)  8  L.  B.  A.  74;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Lucas  (Ind.)  6  L.  R.  A.  103;  Walker  v. 
Vicksburg,  8.  &  P.  B.  Co.  (La.  Ann.)  7L.  R.  A.  111. 

Persons  though  not  passengers  who  go  to  the  sta- 
tion on  business  with  the  company  may  require 
the  platforms  to  be  safe.  Thus  the  company  has 
been  held  to  owe  the  duty  of  keeping  its  platforms 
safe  to— 

A  passenger  who  attempts  to  send  a  message  from 
a  telegraph  office  which  it  maintains  in  its  station. 
Qussman  y.  Long  Island  R.  Co.  9  Hun,  618. 

A  person  who,  with  the  assent  of  the  station 
master,  assists  in  shunting  a  box  containing  his 
heifer  from  the  car  to  the  platform.  Wright  y. 
London  ft  N.  W.  R.  (}o.  L.  R.  10  Q.  B.  288. 

A  servant  of  the  owner  of  freight  who  goes  to 
the  station  to  take  it  away.  Toledo,  W.  ft  W.  B.  <}o. 
▼.  Orush,  07  lU.  202, 16  Am.  Bep.  618. 

One  removing  a  box  of  freight  from  the  depot  to 


his  wagon.   Louisville  ft  N.  B.  Co.  v.  Wolfe,  80  Ky 
82. 

One  hauling  wood  away  which  had  been  brought 
in  on  a  car  consigned  to  his  employer.  Moore  v. 
Wabash,  St.  L.  ft  P.  B.  Co.  84  Mo.  481. 

So  one  at  the  station  to  aid  in  unloading  a  carload 
of  coal  is  entitled  to  require  that  the  premises  shall 
be  in  a  reasonably  safe  condition.  Holmes  v.  North- 
eastern R.  Co.  L.  B.  4  Exch.  254,  affirmed  in  L.  B.  6 
Exoh.123. 

So  the  company  owes  a  duty  to  have  its  premises 
reasonably  safe  to  one  engaged  in  unloading  a  car 
upon  its  side  track.  Wabash,  St.  L.  ft  P.  B.  (>>.  v. 
Locke,  112  Ind.  404. 

A  stockowner,  or  an  agent  for  him,  is  entitled  to- 
a  safe  platform  upon  which  to  go  to  examine  a  no- 
tice of  the  killing  of  stock  by  trains,  which  the  Bt&U 
ute  requires  to  be  posted  thereon.  St.  Louis,  L  M. 
ft  S.  B.  Co.  V.  Fairbaim,  48  Ark.  401. 

A  railroad  company  must  furnish  a  reasonably 
safe  passage  to  and  from  its  mail  cars  for  the  pur- 
pose of  mailing  letters  while  stopping  at  its  reiru- 
lar  stations,  when  it  carries  the  mail  under  a  con- 
tract with  the  government  by  whose  regulationa 


See  also  23  L.  R.  A.  607. 
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Tor  of  plaintiff  in  an  action  brought  to  recover 
•damages  for  personal  injuries  alleged  to  have 
resulted   from    defendant's  negligence.    B^ 

Statement  by  Pinneyy  J. .' 

This  action  was  brought  to  recover  damages 
for  personal  injuries  received  by  the  defend- 
ant at  Allen's  Grove  station*  on  the  defend- 
■ant's  railway,  in  consequence,  as  it  is  al- 
leged, of  the  negligence  on  the  part  of  the 
defendant  in  not  providing  a  proper  platform, 
band  rails,  lights,  etc.,  at  said  station,  the 
absence  of  which,  it  is  charged,  caused  tlie 
plaintiff's  injuries.  The  station  is  a  small 
•one,  about  a  mile  from  the  village  of  Allen's 
Grove,  where  the  plaintiff  and  her  husband 
resided,  and  consisted  of  one  small  building, 
with  a  waiting  room  for  passengers  at  the 
•east  end  and  a  fireight  room  at  the  west  end ; 
the  office  being  between  the  two  rooms. 
There  was  a  long,  low  platform  on  and  along 
the  south  side  of  the  building,  and  next  to 
the  main  track,  called  and  usm  as  a  passen- 

f;er  platform.  At  the  west  end  of  the  build- 
ng  on  the  north  side,  and  northwest  of  the 
building,  is  a  high  platform  on  a  level  with 
the  floor  of  a  freight  car,  so  that  freight  may 
be  easily  loaded  and  unloaded,  called  and 
used  as  a  freight  platform,  and  next  to  it, 
•and  on  the  north  side,  is  a  side  track  for  the 
accommodation  of  freight  business.  There 
is  an  inclined  platform  between  the  freight 
and  passenger  platforms  at  the  west  end  of 
the  building,  nine  feet  wide,  sloping  from 
the  former  to  the  latter.    At  the  northwest 


comer  of  the  freight  platform  thi^re  were 
steps  extending  to  the  ground,  but  there  was 
no  band  rail  on  the  steps,  nor  any  guard  rail 
on  the  platform  at  the  west  end  or  north  side 
thereof.  These  steps  were  the  only  mean* 
of  reaching  the  ground  at  or  west  of  the 
building.  It  was  customary  for  persons  com- 
ing to  me  station  with  teams  to  use  these 
steps  to  get  upon  the  platform.  The^  are 
no  steps  at  either  end  of  the  passengei  plat- 
form. It  extends  along  the  main  track  be- 
tween 200  and  800  feet,  and  slopes  ^puluallj 
to  the  ground,  and  100  feet  thereof  is  west  of 
the  building.  The  plaintiff's  husband  had 
arranged  with  defendant's  agent  for  a  car  to 
ship  some  household  furniture,  etc,  belong- 
ing to  another  party,  and  six  horses,  from 
Allen's  Grove  to  Emmettsburg,  Iowa,  which 
he  thought  of  making  their  nome,  and  his 
contract  for  the  carriage  of  the  goods  and 
horses  included  the  carriage  of  the  plaintiff's 
husband  on  the  freight  train  as  a  part  of  the 
contract.  It  appeared  that  the  platform  and 
steps  had  been  in  the  same  conaition  for  ten 
or  fifteen  years  as  on  the  occasion  in  question, 
and  that  the  freight  platform  had  never  been 
lighted  except  when  excursion  trains  were 
running.  The  plaintiff  took  a  lighted  lan- 
tern with  her  to  the  station  that  evening. 
Bhe  had  lived  at  Allen's  Grove,  a  mile  from 
the  station  about  fifteen  vears,  and  during 
that  time  had  been  up  and  down  those  stairs 
a  dozen  times,  perhaps,  and  was  frequently 
at  the  station,  and  knew  the  situation  of  the 
platforms,  and  had  frequently  got  off  from 
the  train  at  this  station,  and  as  frequently 


small  can  are  required  to  reoetve  letters  from  peo- 
ple offering  them.  Hale  v.  Grand  Trunk  R.  Co.  1 
L.  R.  A.  1S7, 60  Vt.  e05. 

A  railroad  company  permitting  train  boys  to  sell 
ftapers  on  the  pJatf orma  of  statfons  owes  the  duty 
to  persons  going  there  to  purchase  tbem  to  protect 
them  against  the  wlllf  ui  negligence  ot  its  serTants 
In  throwing  a  mail  bag  upon  the  platform  from  a 
tepidly  moving  train.  Ohio  ft  M.  B.  Go.  v.  Blmms, 
48  TU.  App.  286. 

The  owner  of  a  platform  is  not  relieved  from  lia- 
tiility  by  the  fact  that  he  is  not  himself  the  carrier 
If  he  maintains  It  for  the  purposes  of  facilitating 
transportation. 

A  dock  company  was  held  to  owe  a  duty  to  an 
optician  who,  at  the  request  of  a  shipowner  lying 
-at  the  doc^  went  on  board  to  show  the  latter  some 
optical  instruments.  Smith  y.  London  ft  St.  E. 
Docks  Oo.  li.  R.  8  a  P.  826. 

Dock  owners  owe  a  duty  to  custom  oiScers  who 
<:esort  to  the  dock  to  inspect  veasels.  Lo  w  v.  Grand 
Trunk  R.  Co.  72  Me.  813, 24  Am.  Rep.  881. 

The  owner  of  a  wharf  owes  a  duty  to  an  em- 
1>loy6  of  a  third  person  to  whom  the  wharf  was 
ict.    WendeU  r.  Baxter,  12  Gray,  481. 

Persons  accompanying  or  assisting  passengers  are 
entitled  to  have  the  platforms  safe.  So  the  com- 
pany has  been  held  to  owe  the  duty  to— 

Persons  meeting  or  parting  with  guests.  Uamll- 
ton  V.  Texas  ft  P.  R.  Co.  64  Tex.  251, 68  Am.  Dec 
763. 

A  hackman  taking  a  passenger  to  the  station. 
Tobin  V.  Portland.  S.  ft  P.  R.  Co.  59  Me.  188. 

A  person  at  the  station  to  meet  laborers.  SulU- 
van  V.  Vicksburg,  S.  ft  P.  R.  Co.  80  La.  Ann.  800. 

A  man  who  goes  to  the  station  to  meet  his  wife 
who  is  a  passenger.  McKone  v.  Michigan  Cent.  R. 
Co.  61  Mich.  601,  47  Am.  Rep.  606. 

One  going  to  the  station  to  assist  a  friend  in  carry- 
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inga  trunk.   Langan  v.  St  Louis,  L  M.  ft  8.  R.  Co. 
72  Mo.  802. 

One  assisting  bis  wife  toltake  a  train.  Nichols  v. 
Chesapeake,  O.  ft  8.  W.  R.  Co.  (Ey.}  Deo.  14. 1886. 

One  who,  after  seeing  a  friend  on  the  train*  stands 
on  the  platform  a  few  minutes  waiting  to  Eee  the 
train  start.  Atohiaon,T.  ftS.  V.R.  Co.  v.  Johii8,86 
Kan.  760, 50  Am.  Rep.  60O. 

One  going  to  keep  an  appointment  with  one  who 
is  suppoeed  to  be  on  a  train,  intending  if  he  Is  so  to 
become  a  passenger  himself.  Texas  ft  P.  R.  Oo.  v. 
Best,  66  Tex.  116. 

The  duty  of  the  oompany  to  those  who.  In  ao* 
eordanoe  with  Its  praotioe,  aooompany  paasen- 
geis  In  order  to  see  tbem  off  on  the  train  without 
asking  special  permissloa,  Is  not  lower  than  toward 
those  whom  they  accompany.  Watkins  v.  Oreat 
Western  R.  Co.  46 L.  J.  a  P.817, 87 L.  T. N. &  198. 

There  are  expressions  which  would  tend  towards 
the  rule  that  the  general  public  are  entitled  to  find 
safe  platforms  if  they  go  on  the  carrier's  property, 
whether  they  have  business  there  or  not.  Thus  It 
has  been  said  that  depot  grounds  are  quasi  pubUc. 
When  the  oompany  permits  the  pubUo  to  pass  over 
their  grounds,  and  Invites  them  to  transact  busi- 
ness with  it  on  its  grounds,  it  thereby  tadtly  li- 
censes persons  to  come  upon  and  pass  over  the 
grounds;  and  persons  do  not  become  trespaasers  in 
doing  so  in  a  proper  manner.  Illinois  Cent.  R.  Co. 
V.  Hammer,  72  Hi.  847. 

A  railroad  or  steamboat  oompany  by  the  depart- 
ure and  arrival  of  their  conveyances  give  an  invi- 
tation to  all  who  desire  to  approach  their  boats  or 
cars  to  pass  over  their  wharf  or  platform.  One 
accustomed  so  to  pass  cannot  be  made  a  trespasser 
in  repeating  his  act  after  a  new  landing  has  been 
adopted  and  the  old  one  has  ceased  to  be  used.  To 
exclude  the  passer's  right,  so  as  to  make  him  ia 
fault  and  to  prevent  his  recovery  for  an  injury  sua> 
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took  the  train  to  go  away.  Passengers  com- 
ing to  take  traiDs,  or  leaving  trains,  come 
up  from  the  eastern  or  low  end  of  the  plat- 
form, and  in  leaving  the  station  they  usually 
take  the  same  course.  The  company  had 
stockyards  at  the  station  west  of  the  depot, 
used  for  the  purpose  of  shipment  of  live- 
stock. Cattle  and  horses  were  usually  loaded 
into  the  cars  from  the  cattle  chute.  On  this 
occasion  plaintiff's  husband  requested  to  be 
allowed  to  load  the  horses  from  the  high 
freight  platform,  and  the  station  agent  per- 
mitted him  to  make  that  use  of  it.  That, 
according  to  the  course  of  business,  if  the 
horses  had  been  loaded  into  the  car  at  the 
stockyards,  they  would  have  taken  it  from 
where  it  stood  there  into  the  train.  The 
station  agent  had  regular  o£Qce  hours,  end- 
ing at  6  o'clock  P.  M.  On  this  occasion, 
after  the  horses  had  been  loaded  into  the  car, 
he  made  out  the  stock  contract  and  the  re- 
ceipt. That  Mr.  Dowd  was  to  go  along  with 
the  car,  and  in  it,  for  the  purpose  of  taking 
charge  of  the  stock.  The  agent  notified  the 
agent  at  Elkhom  to  have  the  car  taken,  and 
went  home  at  about  half  past  10,  having  made 
out  a  way  bill  for  the  car,  and  put  it  in  the 
bill  box  by  the  waiting-room  door,  so  the 
conductor  could  get  it  when  he  came  after 
the  car,  the  agent  directing  the  parties  there 
to  put  out  the  light  and  close  the  waiting- 
room  door  when  they  went.  That  he  bade 
them  good  night,  and  told  them  he  was  go- 
ine  home.  No  persons  other  than  the  plain- 
tiff and  her  party  appear  to  have  heen  left  in 
or  about  the  station.  The  plaintiff  stated 
that  she  knew  the  time  the  train  was  due, 
and  went  there  at  10  o'clock  because  she  had 
an  anxiety  to  see  the  horses  in  the  car ;  had 


never  seen  anything  of  the  kind,  and  went 
down  tliere  to  be  with  Mr.  Dowd  while  he 
had  to  wait,  and  see  him  off,  but  did  not  go 
entirely  out  of  curiosity.  The  **  Limited 
Liability  Live- Stock  Contract"  in  question, 
for  car  88,588,  provided  that  ^'the  parties  in 
charge  of  the  same,  and  who  had  signed  their 
names  in  ink,  were  entitled  under  the  rules 
to  pass  in  charge  of  livestock  shipped  under 
this  contract ;"  and  the  name  of  EL.  A.  Dowd 
was  entered  on  the  contract  as  being  so  en- 
titled to  pass.  **  Agents  and  conductors  were 
instructea  not  to  permit  any  but  owners  of 
livestock  or  their  bona  fide  employes  to  pass 
free,  in  charge  of  the  same."  The  plaintiff, 
with  her  daughter  and  a  Mrs.  Wilbur,  drove 
to  the  station,  arriving  at  about  10  o'clock, 
and,  leaving  their  vehicle  in  a  shed  across 
the  track  on  the  north  side  of  the  track,  and 
northwest  of  the  station,  reached  the  platform 
by  the  steps  already  described,  and  from 
thence  went  into  the  waiting  room,  where 
they  remained  with  her  friends  until  the  train 
arrived,  which  was  about  2  o'clock  in  the 
morning,  when  they  all  left  the  waiting 
room,  and  went  to  the  car  that  contain^  the 
horses,  etc.,  standyiir  on  the  north  side  of  the 
freight  platform.  The  night  was  dark,  and 
there  was  no  moon.  There  were  no  lights 
about  the  platform  or  station,  except  in  the 
waiting  room,  though  there  was  a  lamp-post 
on  the  low  or  passenger  platform  west  of  the 
station  building.  There  were  some  lanterns 
in  the  party, — two  or  three,  at  least, — held 
by  those  in  or  about  the  car,  near  the  door. 
There  was  a  difference  of  testimony  as  to 
how  much  they  lighted  the  platform  at  or 
near  the  steps.  When  they  reached  the  car 
Mrs.  Wilbur  said  good-bye  to  the  plaintiff's 


talned  by  leavinir  the  place  in  a  bad  condition,  no- 
tice must  be  fflven  of  its  chansred  cbaraotor  and 
that  the  righto  of  passers  are  terminated.  New 
Orleans.  M.  ft  C.  B.  Go.  v.  Hannlng,  82  IT.  S.  16  Wall. 
660,  2)  Jm  ed.  220. 

Bat  fthe  majority  of  the  cases  hold  that  persons 
going  upon  the  platform  simply  for  their  own  pur- 
poses or  amusement  are  entitled  to  demand  nothing 
further  than  that  they  shall  not  be  willfully  or 
wantonly  injured. 

The  platform  of  a  railroad  station  is  not  dedicated 
to  public  use.  Persons  having  no  business  with 
the  oompcmy  have  the  privilege  of  walking  over  it. 
They  are  entitled  to  exemption  from  wanton  or 
Intentional  mjury  inflicted  by  the  owner.  One 
who  goes  to  the  station  to  see  the  president  of  the 
United  States  pass  through  on  the  train  cannot  re- 
cover damages  ftrom  the  railroad  company  if  the 
crowd  geto  so  large  that  the  platform  breaks  down 
and  he  is  injured.  Gillis  v.  Pennsylvania  B.  Ck).  60 
Pa.  143. 

The  platform  need  not  be  safe  for  a  boy  who  Is 
merely  loitering  there  with  no  other  purpose  or 
motive  than  his  own  personal  enjoyment.  Balti- 
more ft  O.  B.  Oo.  V.  Sohwindling,  101  Pa.  281,47 
Am.  Bep.  706. 

A  boy  at  play  on  depot  grounds  Is  there  at  his 
own  risk,  especially  that  connected  with  being  in 
or  about  an  old  and  visibly  decayed  building  which 
has  long  since  ceased  to  be  used  for  any  purpose 
connected  with  the  public  business.  Leary  v. 
Cleveland,  C.  C.  ft  I.  B.  Go.  78  Ind.  323. 

A  person  who  goes  to  the  station  and  onto  the 
platform,  not  for  the  purpose  of  any  business  or 
to  meet  expected  friends  or  to  see  others  depart, 
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but  is  a  mere  spectator  for  his  own  pleasure  and 
convenience,  is  there  at  his  own  risk  and  peril  and 
cannot  recover  damages  for  Injuries  received  in 
consequence  of  a  defective  platform.  'Burbank  v. 
Illinois  Gent.  B.Co.llL.B.A.720,42La.  Ann.  1166. 

To  those  having  business  with  the  railroad,  the 
company  owes  jpeclal  obligations  of  duty  different 
from  those  due  to  the  general  public  To  the  lat- 
ter it  owes  nothing  beyond  the  observance  of  the 
duties  of  good  neighborhood.  Among  these  IS  the 
duty  of  doing  no  willful  or  wanton  Injury  and  of 
not  maintaining  on  or  near  the  platform  or  ap- 
proaches to  which  the  public  may  be  expected  to 
go  any  unseen  trap  or  pitfall  from  which  personal 
Injury  Is  likely  to  ensue.  Montgomery  ft  E.  B.  Co» 
V.  Thompson,  77  Ala.  448,  64  Am.  Bep.  72. 

If  a  man,  after  finding  that  the  train  has  gone, 
remains  at  the  station  several  minutes  for  his  own 
convenience,  during  which  the  station  master  Is 
closing  up  the  station  and  putting  out  the  lights, 
the  usual  closing  time  having  arrived,  he  becomes 
a  mere  licensee  and  cannot  recover  for  injuries 
sustained  in  leaving  the  station  by  reason  of  the 
extinguishment  of  the  lights.  Heinlein  v.  Boston 
ft  P.  B.  Go.  147  Mass.  136. 

The  mere  intention  to  leave  the  grounds  by  a 
way  not  intended  for  passengers  will  not  deprive 
a  passenger  of  his  right  to  protection  while  still  on 
a  platform  provided  for  passengers.  Keef e  v.  Bos- 
ton ft  A.  B,  Go.  142  Mass.  251. 

To  one  who  goes  to  the  station  with  the  consent 
of  the  station  agent  to  learn  telegraphy,  the  com- 
pany owes  merely  the  duty  not  to  Injure  him  wan- 
tonly or  willf ullv.  Barstow  v.  Old  Colony  B.  Go. 
143  Mass.  636.  H.  P.  F. 
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husband,  and  started  to  go  down  the  steps  to 
the  ground.  It  was  yery  dark,  so  that  she 
had  to  sit  down,  and  feel  her  way  down  the 
steps.  The  plaintiff  bade  her  husband  good- 
bye, and  kissed  him,  and  started  to  go  down 
the  steps.  Hube/  and  McKinney,  who  were 
there  and  had  lanterns,  testified  that  as  she 
turned  to  leave  her  husband  she  put  her 
handkerchief  to  hbr  face,  as  if  weeping,  but 
she  denied  this.  She  said  it  was  so  dark  that 
she  could  not  see  where  to  step,  or  where  the 
platform  ended  and  the  steps  began,  so  she 
lelt  her  way,  but  knew  about  where  the  steps 
were,  and  had  used  them  when  she  came 
there,  and  was  familiar  with  the  depot  build- 
ing, platform,  and  steps.  Reaching  the  edge 
of  the  platform,  she  felt  for  the  steps  with 
her  foot,  and  found  the  step  with  her  right 
foot,  and  just  then  Mrs.  Wilbur,  who  reached 
the  ground,  told  her  to  get  across  the  track 
before  the  engine  came  along.  That  she 
glanced  up  the  track,  and  thought  by  the 
sound  that  the  engine  was  starting  down  on 
that  track,  and  then  she  started  to  place  her 
left  foot  on  the  step,  but  was  so  near  the  left 
end  of  it  that  her  foot  did  not  strike  the  step, 
and  she  fell  to  the  ground,  sustaining  the  in- 
juries complained  of.  That  she  did  not  think 
to  ask  for  a  lantern  to  light  her  way  down 
the  steps.  The  train  In  question  was  strictly 
a  freight  train,  carrying  through  freight, 
stopping  'at  this  station  only  when  ordered 
to  take  In  a  car,  as  in  this  instance,  and  dur- 
ing a  period  of  two  years  there  were  but  two 
shipments  from  this  station  by  this  train, — 
one  by  plaintiff's  husband,  and  another  by 
another  party.  This  train  was  not  allowed 
to,  and  did  not,  carry  passengers,  and  the 
station  a^ent  was  not  allowed  to,  and  did 
not,  sell  tickets  for  this  train,  and  never  kept 
the  station  open  for  it.  The  only  persons 
allowed  to  ride  on  it,  othei  than  the  train- 
men, were  those  who  accompanied  stock  for 
the  purpose  of  caring  for  it  while  in  transit. 
The  defendant  requested  the  court  to  direct 
a  verdict  for  the  defendant,  but  this  was  re- 
fused. The  defendant  asked  the  court  to  in- 
struct the  jury  (1)  that  they  could  not  find 
the  defendant  liable  because  of  the  fact  that 
there  was  neither  a  guard  nor  rail  upon  or 
near  the  edge  of  the  depot  platform ;  (2)  nor 
because  of  the  fact  that  there  was  neither  any 
guard  nor  rail  to  either  side  of  the  stairway 
or  steps  leading  from  the  platform  to  the 
ground ;   (8)  nor  because  it  did  not  have  a 

Serson  present  to  warn  the  plaintiff  of  the 
anger  of  falling  from  said  platform  or  steps ; 
(4)  nor  because  it  did  not  have  the  platform 
and  stairway  lighted ;  (5)  that  the  defend  an  t» 
under  the  facts  disclosed,  did  not  owe  to  the 
plaintiff  any  duty  in  respect  to  the  several 
matters  above  mentioned ;  (6)  that  as  the 
plaintiff  came  there  for  her  own  gratifica- 
tion, and  not  by  the  invitation  of  the  defend- 
ant, it  owed  her  no  active  duty  or  care ;  that 
she  was,  at  most,  a  mere  licensee,  and  took 
the  license  with  all  the  perils  incident  to  it ; 
that  when  she  came  to  the  depot  she  knew 
that  the  platform  and  steps  were  not  lighted, 
and  that  in  continuing  there,  and  going 
therefrom,  she  did  so  with  all  the  risks  in- 
cident to  an  unlighted  depot  platform  and 
steps*  such  as  existed  at  that  place  at  that 
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time ;  (7)  that  it  was  her  duty  to  ezerciss 
such  care  as  was  needful  under  the  circum- 
stances to  ascertain  whether  it  was  safe  for 
her  to  step  from  the  platform  before  doing 
so.  If  the  darkness  of  the  night  was  such 
that  she  could  not  see  where  to  step,  and  the 
jury  found  that  there  was  a  lantern  or  light 
near  at  hand  which  she  could  have  used  or 
had  the  use.  of  by  asking,  and  that,  had  she 
used  such  light,  she  could  have  left  the  plat- 
form and  gone  down  the  steps  in  safety,  but 
neglected  to  use  such  light,  and  proceeded  to 
go  down  the  steps  in  the  dark,  then  she  took 
the  risk  of  falling,  and  was  not  in  the  exer- 
cise of  ordinary  care,  but  was  guilty  of  neg- 
ligence, and  the  verdict  should  be  for  the 
defendant  These  several  instructions  were 
refused.  Plaintiff  had  a  verdict  for  $3,500, 
and  a  motion  to  set  it  aside  and  for  a  new 
trial,  on  the  ground  that  it  was  contrary  to 
law  and  contrary  to  the  evidence,  was  denied. 
Judgment  was  entered  on  the  verdict  and  the 
defendant  appealed. 

Mr,  Burton  Hanson,  with  Mfssrs.  John 
T.  Fish  and  Jackson  ft    Jackson^  for 

appellant : 

What  duty  did  the  appellant  owe  the  re- 
spondent? If  her  presence  at  the  depot,  at 
the  time  of  the  accident,  was  by  the  invitatioo 
of  the  appellant,  then  it  must  be  conceded  that 
it  owed  her  the  duly  of  some  active  care.  If, 
however,  she  was  not  there  by  invitation  of 
the  appellaDt,  but  for  her  own  pleasure  and 
benefit,  then  she  was  a  mere  licensee,  and  she 
assumed  all  the  risk  there  was  in  being  about 
an  unlighted  and  unguarded  platform  and 
stairway. 

Mr.  Campbell  in  his  treatise  on  Negligence 
says:  '*The  principle  appears  to  be  thai  invi- 
tation is  inferred  when  there  is  a  common  in- 
terest or  mutual  advantage,  while  a  license  is 
inferred  where  the  object  is  the  mere  pleasure 
or  beurfit  of  the  person  using  iL" 

See  also  Bennett  v.  Louiwule  dbN,  B.Co,  103 
U.  8.  686,  26  L.  ed.  288. 

Railway  companies  do  not  undertake,  nor 
does  the  law  require  them,  to  start  and  stop 
their  freight  trains  carrying  stock,  at  lighted 
or  any  platforms  to  enable  persons  who  take 
such  trains  to  get  aboard  them  at  such  places; 
but  the  trains  are  started  and  slopped  at  such 
places  as  will  best  accommodate  and  facilitate 
the  handling  of  (he  freight,  which  is  the  pri- 
mary business  that  is  being  transacted.  Cus- 
tom and  the  nature  of  the  business  forbid  that 
railway  companies  should  keep  their  depot 
premises  lighted  for  the  convenience  of  per- 
sons who  TCCome  passengers  under  such  cir- 
cumstances, or  of  their  friends  who  may  attend 
at  such  places  to  meet  them  or  see  them  off. 

Uemmingway  y.  Chicago,  M,  d  8t,  P.  R,  Co. 
67  Wis.  677;  Heinlein  v.  Boston  &  P,  R.  Co. 
147  Mass.  186;  OahiU  y.  Layton,  67  Wis  600, 
46  Am.  Rep.  46;  CoU  y.  McKey,  66  Wis.  610, 
67  Am.  Rep.  298. 

Respondent  was  negligent.  Bhe  proceeded 
to  walk  in  the  dark.  fuUv  aware  of  all  the 
danger  there  was,  fell  and  was  injured,  and 
now  claims  that  the  appellant  should  have 
warned  her  of  the  danger,  which  she  says  she 
knew  all  about,  or  have  furnished  her  a  light 
or  have  placed  railings  along  the  edge  of  the 
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platform  and  at  the  sides  of  tbe  stairways. 
Tbis  case  is  mucii  slroDger  in  its  facts  than  the 
case  of  Cummins  y.  JSyfraevse,  100  N,  T.  637, 
Id  which  it  was  held  that  the  plaintiff  was  neg- 
ligent and  ought  not  to  recover. 

See  also  Lafflin  ▼.  Buffalo  dk&W.R,  Co,  106 
N.  Y.  186,  60  Am.  Rep.  438;  Reedy.  Rie/tmond 
dfA.HOo.  (Va.)  88  Am.  &  Eng.  R.  R.  Cas. 
503-509;  The  Foolish  Virgins,  Matthew,  chap. 
XXV. 

Messrs.  Fethers*  JeflHs  ft  Fifleld,  for 
respondent : 

Friends  goine  to  meet  or  see  a  passenger  de- 
part are  lawfully  there,  and  can  recover  when 
injured  by  the  carrier's  negligence.  This  does 
not  make  them  mere  licensees. 

Patten  v.  Chicago  4b  N,  W.  R  Co,  82  Wis.  524, 
citing  Tobin  ▼.  F&rtland,  8,  A  P.  R,  Co,  59  Me. 
188,  8  Am.  Rep.  415,  where  the  person  injured 
was  a  backman  taking  passengers  to  the  depot; 
Hamilton  v.  Texas  db  P.  R.  Co,  64  Tex.  251, 
53  Am.  Rep.  756;  MeKone  ▼.  Michigan  Cent, 
R.  Co.  51  Mich.  601,  47  Am.  Rep.  596;  Wat- 
kins  V.  Great  Western  R.  Co.  87  L.  T.  N.  8. 
193;  Illinois  Cent.  R.  Co,  ▼.  Hammer,  72  El. 
847;  AtMson,  T.  db  8,  F,  R.  Co.  v.  Johns,  86 
£an.  769,  59  Am.  Rep.  609;  1  Rorer,  Rail- 
roads, p.  475;  Bishop,  Non-Cont.  Law,  ^  1109; 

19  Am.  &  Eng.  Encyclop.  Law,  p.  984,  and 
note  1;  16  Am.  &  Eng.  Encyclop.  Law,  p.  414, 
note. 

Plaintiff's  husband  was  a  passenger. 

Lawson  v.  Chicago,  8t.  P.  M.  db  O.  R.  Co.  U 
Wis.  447,  54  Am.  Rep.  684;  Wagner  v.  Mis- 
souH  Pac.  R.  Co.  97  Mo.  512. 

The  duty  of  tbe  railway  company  to  furnish 
safe  platforms  and  approaches  is  not  only  for 
the  benefit  of  passengers  and  their  friends,  but 
for  those  who  come  to  look  after  freight  or 
who  have  any  lawful  business  at  such  places. 

7'obin  Y,  Portland,  8.  db  P.  R,  Co.  supra; 
Toledo.  W.dbW.R.  Co.  ▼.  Grush,  67  Dl.  262, 
16  Am.  Rep.  618. 

This  duty  is  to  furnish  railings,  lights,  etc., 
when  necessary  for  the  protection  of  those 
lawfully  on  tbe  company's  premises. 

Quaife  v.  Chicago  db  N.  W.  R.  Co.  48  Wis. 
618,  83  Am.  Rep.  821;  Patten  y,  Chicago  db^T. 
W.  R.  Co.  82  Wis.  524;  OsbomY.  Union  Ferry 
Co,  58  Barb.  629;  Central  R.  db  Bkg.  Co.  y. 
Smith,  80  Ga.  519. 

A  person  is  not  to  be  deemed  necessarily 
negligent  because  he  had  prior  knowledge  of 
the  defect  producing  the  injury.  His  atten- 
tion may  have  been  momentarily  diverted  and 
he  excusable. 

McKtigue  v.  JanesTnUe,  68  Wis.  50;  Strong 
▼.  SUrens  Point,  62  Wis.  255;  Wheeler  y.  WesU 
port,  80  Wis.  892. 

It  is  still  a  question  for  the  jury. 

MeKeigue  v.  Janesvilie,  68  Wis.  60;  Parish 
▼.  Eden,  62  Wis.  272;  LanghofY.  Milwaukee 
db  P.  D.  C.  R  Co.  19  Wis.  489;  Currp  y.  Chi- 
cago db  29.  W,  R.  Co.  48  Wis.  685;  CantweU  v. 
Appleton,  71  Wis.  463. 

PiBney* «/.,  delivered  the  opinion  of  the 
court: 

There  is  no  conflict  in  the  evidence  in  re- 
lation to  the  dutjr,  if  any,  which  the  defend- 
ant owed  the  plaintiff,  or  as  to  the  facts  re- 
lied on  to  show  thai  the  defendant  was  guilty 
of  negligence  causing  the  injury  which  she 
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sustained.  All  the  evidence  Is  embraced  in 
the  bill  of  exceptions,  and  the  court  havinr 
refused  to  direct  a  verdict  for  defendant,  and 
to  set  aside  the  verdict  on  the  ground  that  it 
was  contrary  to  law  and  the  evidence,  the 
question  to  be  determined  is  wholly  one  of 
law.  The  transaction  in  question  between 
the  plaintiff's  husband  and  the  railway  com- 
pany is  relied  on,  in  virtue  of  which  it  is 
alleged  that  the  company  owed  the  plaintiff 
a  duty ;  but  it  could  arise  only,  if  at  all,  by 
yirtue  of  her  privity  or  legal  relation,  under 
the  circumstances,  with  her  husband.  The 
particular  business  in  hand  had  no  relation 
to  or  connection  with  the  passenger  business 
or  traffic  of  the  company,  but  concerned  only 
the  method  of  conducting  its  freight  traffic 
and  business,  and  the  rights  and  duties  aris- 
ing out  of  it  in  the  carriage  of  livestock. 
The  fact  that  the  plaintiff's  husband  was  al- 
lowed to  accompany  the  train,  and  ride  in 
the  car  or  on  the  tiain  to  take  care  of  the 
horses,  without  charge  for  it  other  than  the 
sum  paid  for  the  car,  was  a  mere  incident  of 
the  carriage  of  the  stock,  and  did  not  give 
him  all  the  rights  of  an  intending  passenger 
on  a  passenger  train,  though  he  would  not 
be  chargeable,  if  injured  on  the  trip  by  the 
neglect  of  the  company,  with  contributory 
negligence,  because  riding  in  a  freight  car, 
and  exposed  to  greater  peril  than  if  he  rode 
in  a  passenger  car.  Lawson  v.  CMcago,  SL 
P.  M,  db  0.  R.  Co.  64  Wis.  447,  54  Am. 
Rep.  684.  We  consider  it  misleading  to 
treat  the  rights  of  the  plaintiff  and  her  hue- 
band,  and  the  duties  the  company  owed  them, 
or  either  of  them,  upon  the  basis  or  from  the 
standpoint  that  the  husband  was  an  intend- 
ing passenger  in  the  ordinary  passenger  traffie 
of  the  company.  The  real  nature  of  the 
transaction  and  attending  circumstances  must 
be  considered,  with  a  view  of  ascertaining 
what,  if  any,  duty  the  company  owed  tlie 
plaintiff.  The  company  owes  certain  duties, 
no  doubt,  in  regard  to  the  safety  of  its  plat- 
form, to  those  who  come  upon  it  in  pursuit 
of  a  matter  of  common  interest  to  both.  The 
principle  appears  to  be  that  invitation  is  in- 
ferred where  there  is  a  common  interest  or 
mutual  advantage,  while  a  license  is  inferred 
where  the  object  is  the  mere  pleasure  or  ben- 
efit of  the  person  using  it."  Campbell,  Neg. 
§  83 ;  Bennett  ▼.  Louisville  db  iV.  R.  Co.  102 
U.  8.  585,  26  L.  ed.  288.  A  licensee  who 
enters  upon  or  uses  premises  by  permission 
onl^,  without  any  enticement,  allurement, 
or  inducement  being  held  out  to  him  by  the 
owner  or  occupant,  cannot  recover  damages 
for  injuries  caused  by  obstructions  or  in- 
sufficiency. '  He  goes  there  at  his  own  risk,' 
and  enjoys  the  license  subject  to  its  concom- 
itant perils*  and  no  duty  is  imposed  by  law 
on  the  owner  or  occupant  to  keep  his  prem- 
ises in  a  suitable  condition  for  those  who 
come  there  or  use  them  solely  for  their  own 
convenience  or  pleasure.  He  must  use  the 
premises  in  the  condition  in  which  he  finds 
them.  Vanderbeck  v.  Hendry,  34  N.  J.  L. 
472 ;  Gallagher  Y.  Humphrey, Q  L.T.  N.  8.  684; 
IvavY,  Hedges,  L.  R.  9  Q,  B.  Div.  80 ;  Reardoj^ 
v.  Thompson,  149  Mass.  267.  As  to  a  licensee, 
so  long  as  there  is  no  active  misconduct  to- 
wards him,  no  liability  is  incurred  by  the 
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occupier  of  the  premises  by  reason  of  injury 
sustained  by  a  visitor  thereon.  Sweeny  ▼. 
(M  Colony  A  N.  B.  Go,  10  Allen,  368,  87 
Am.  Dec.  644.  If  the  presence  of  the  plain- 
tiff on  the  platform  had  any  necessary  or 
proper  connection  with  any  business  or  traffic 
she  had  or  designed  to  have  with  the  com- 
pany, or  she  was  an  intending  passenger  on 
a  train  about  to  depart,  then  an  invitation 
would  no  doubt  be  implied  on  the  part  of 
the  company  for  her  to  come  upon  and  use  the 
platform  for  such  purposes,  and  a  consequent 
duty  devolved  on  it  to  use  due  care  to  nave 
the  platform  reasonably  safe,  both  as  to  ac- 
cess, use,  and  departure  from  it.  This  view 
is  not  only  a  reasonable  one,  but  is  sustained 
by  numerous  adjudications.     Smith,    Neg. 
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59,  60,  and  cases  cited ;  Heaven  v.  Pender^ 
L.  R.  9  Q.  B.  Div.  302,  805 ;  Indermaur  v. 
Dames,  L.  R.  2  0.  P.  311 ;  Smith  v.  Lond<m 
db  St.  K,  Docks  Go,  L.  R.  8  C.  P.  826.  And 
we  think  it  equally  well  settled  that,  where 
an  intending  passenger  is  about  to  take  a 
train  in  the  course  of  regular  passenger  traffic, 
the  implied  invitation  extends  also  to  those 
who  go  upon  the  platform  to  see  him  off, 
and  as  well  to  those  who  go  there  to  meet  a 
friend  expected  to  arrive.  In  Watkins  v. 
Oreai  Western  B.  Co.,  46  L.  J.  C.  P.  817,  821, 
Denman,  J.,  said :  ''I  regard  the  passen/i^er's 
friend  so  permitted  to  go  along  ...  as 
not  being  in  the  nature  of  a  person  barely 
licensed  to  be  there,  but  as  being  invited  to 
the  same  extent  as  the  passen/^r  he  accom- 
panies, and  who  is  there  on  lawful  business 
In  which  the  passenger  and  the  company  have 
both  an  interest. "  And  many  cases  in  this 
country  sustain  the  same  view.  Tobin  v. 
P&rtlanA,  S.  d  P.  B,  Go.  59  Me.  188,  8  Am. 
Rep.  415 ;  Hamilton  v.  Texas  db  P  B,  Go.  64 
Tex.  261,  53  Am.  Rep.  756 ;  MeKone  v.  Mteh- 
igan  Gent.  B.  Co.  51  Mich.  601,  47  Am.  Rep. 
696 ;  Atchison,  T,  db  8.  F,  B.  Go,  v.  Johns, 
86  Kan.  769,  66  Am.  Rep.  609 ;  Tt^edo,  W. 
db  W.  B.  Go,  V.  QrusJi,,  67  111.  263,  16  Am. 
Rep.  618 :  Gmtral  B,  db  Bkg,  Go,  v.  Smith, 
80  Ga.  626. 

The  dutj  of  railroad  companies  to  main- 
tain sufficient  and  proper  platforms  for  the 
use  and  accommodation  of  passengers,  and  to 
properly  light  them,  is  fully  set  forth  in 
Patten  v.  Chicago  db  N,  W,  B,  Go. ,  32  Wis. 
624.  No  duty  will  arise  on  the  part' of  the 
company  in  guarding  or  lighting  its  plat- 
form as  to  a  particular  i>erson,  unless  there 
has  been  an  implied  invitation  on  its  part, 
at  least,  for  him  to  enter  in  respect  to  some 
matter  of  common  interest  between  them,  or 
in  which  the  party  is  in  some  proper  way 
connected.  There  is  no  universal  rule  ap- 
plicable alike  to  all  cases,  and  the  difficulty 
of  determining  whether  a  mere  license  or  an 
invitation  to  enter  and  use  the  platform  will 
be  implied  has  been  found,  in  the  practical 
application  of  these  rules  of  liability,  to  be 
verv  embarrassing.  All  the  cases  cited,  or 
which  have  come  under  our  observation,  are 
those  where  an  invitation  has  been  implied 
in  favor  of  one  or  more  friends  of  an  intend- 
ing or  arriving  passenger,  between  whom  and 
the  company  the  relation  of  carrier  and  pas- 
senger existed  in  the  course  of  regular  pas- 
senger traffic ;  and  the  implication  of  invita- 
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tion  and  consequent  duty  to  those  who  go  to 
welcome  the  coming  and  speed  the  parting 
guest  sf'ems  to  be  founded  on  the  amenities 
and  social  observances  which  are  an  insepa- 
rable concomitant  of  modern  railway  pas- 
senger traffic  and  travel.  We  think  that  the 
rule  is  limited  to  the  usages  in  which  It  had 
its  origin.  We  do  not  think  any  such  invi- 
tation or  implication  of  duty  arises,  in  a 
matter  relating  to  freight  traffic,  as  to  one 
having  no  interest  in  or  duty  to  perform  in 
relation  to  the  matter  in  hand,  and  that  it 
ought  not  to  be  so  extended  without  some 
strong  reason  for  it.  Negligence  consists  in 
the  violation  of  some  duty  having  regard  to 
the  relation  between  the'  parties,  to  time, 
place,  and  circumstances ;  and  whether  a  duty 
arises  that  may  be  violated  or  neglected, 
there  being,  as  here,  no  dispute  as  to  the 
facts,  is  a  question  of  law  to  be  determined 
by  the  court.  As  was  said  in  GahiU  v.  Lay^ 
ton,  57  Wis.  614,  46  Am.  Rep.  46,  •'It  ia 
true  that  fault  and  negligence  in  keeping  and 
maintaining  the  platform  is  alleged  ;  but  in 
the  language  of  Willes,  J,,  in  Oautret  y. 
Eqerton,  L.Tl.  2  C.  P.  375,  *to  bring  the  case 
within  the  category  of  actionable  negligenc9 
some  wrongful  act  must  be  shown,  or  a  breach 
of  some  positive  duty.  .  .  .  It  is  not 
enough  to  show  that  the  defendant  has  been 
guilty  of  negligence,  without  showing  in 
what  respect  he  was  negligent,  and  how  he 
became  bound  to  use  care  to  prevent  injury 
to  others. '  "  And  so  in  Cole  y.  McKey,  M 
Wis.  510,  67  Am.  Rep.  293 :  "To  constitute 
actionable  negligence,  the  defendant  must  be 
guilty  of  some  wrongful  act  or  breach  of 
positive  duty  to  the  plaintiff.*  The  duty  of 
the  company  in  such  a  case  is  relative,  and 
not  absolute;  and  tliis  Is  well  illustrated  in 
QriwDold  y.  Chicago  db  N.  W.  B,  Go.  64  Wis. 
657 ;  OiUis  v.  Pennsylvania  B,  Go.  59  Pa.  143, 
98  Am.  Dec.  817 ;  and  Baltimore  db  0.  B.  Co, 
y.  SohtoindUng,  101  Pa.  261,  47  Am.  Rep. 
706. 

A  railway  company  has  a  right  to  expect 
that  an  arriving  passenger  or  an  intending 
one  may  be  met  or  accompanied  by  friends, 
and  so  it  may  be  said  that,  in  virtue  of  the 
relation  between  the  passenger  and  the  com- 
pany, there  is  an  implied  invitation  in  their 
case,  and  that  they  owe  them  a  corresponding 
duty.  Not  so,  however,  in  the  exceptional 
case,  in  freight  traffic,  where  ladies,  or  others 
even,  attend  one  who  is  about  to  leave  in  a 
freight  car,  riding  in  charge  of  livestock, — 
one  who  cannot  be  said  to  be  a  passenger  ex- 
cept in  a  very  limited  and  restricted  sense. 
Such  cars,  in  the  usual  course  of  business, 
have  no  business  to  transact  at  the  platforms, 
save  as  the  one  in  charge  of  stock  may  enter 
across  it  to  go  to  the  office,  and  the  company 
is  not  expected  to  provide  a  platform,  and 
have  it,  or  the  steps  leading  to  it,  protected 
by  rails,  or  lights  at  stock  chutes  for  the  use 
of  such  so-called  passengers,  or  those  who 
may  come  to  see  them  off.  The  court  must 
take  notice  of  the  general  methods  of  trans- 
acting such  business,  and  of  matters  of  com- 
mon knowledge.  To  hold  that  the  company 
owes  such  duties  in  these  exceptional  cases, 
where,  from  motives  of  mere  curiosity  or  of 
friendship,  or  even  of  affection,  persona  coma 
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to  see  off  one  in  charge  of  livestock,  would 
UDduly  burden  and  embarrass  the  freight 
traf&c  of  the  company,  and  establish  a  rule 
which  has  not  heretofore  been  supposed  to 
obtain.  Lights  are  not  maintained  in  or 
about  such  places  as  upon  passenger  plat- 
forms, and  railings  around  them  would  be  a 
great  hindrance,  and  on  the  sides  of  a  few 
steps  or  stairs  unusual  or  unnecessary. 

The  facts  and  circumstances  in  this  case 
were  not  such  as  to  give  rise  to  any  implied 
invitation  to  the  plaintiff  to  come  or  be  on 
the  platform  on  the  evening  in  question,  and 
wholly  fail,  in  our  judgment,  to  show  that 
the  company  owed  her  any  duty  except  that 
of  a  mere  licensee,  to  come  or  go  as  others 
mi^ht,  with  the  attendant  risk.  It  is  ma- 
terial to  note  the  undisputed  facts.  This 
station  was  one  where  but  little  business  was 
transacted,  and  but  two  shipments  of  stock 
had  been  made  bythe  train  in  question  with- 
in two  years.  The  plaintiff  was  familiar 
with  the  platform,  and  had  been  upon  it  often 
as  a  passenger,  both  going  and  coming,  and 
knew  all  about  the  steps,  and  had  been  up 
and  down  them  a  dozen  times.  The  high 
platform  in  question  was  never  lighted  ex- 
cept when  excursion  trains  were  run  to  the 
fair,  etc.  Evidently  she  and  her  husband 
understood  this,  for  they  and  their  party 
brought  lanterns  with  them.  The  plaintiff 
brought  her  lantern,  and  there  were  at  least 
three  lanterns  at  one  time  there,  and  at  no 
time  less  than  two.  Such  lights  as  these  are 
the  ones  used  in  and  around  freight  trains  and 
stations,  and  in  loading  stock  cars.  The 
company  was  not  bound  to  allow  the  plain- 
tiff's husband  to  load  his  horses  from  the 
high  platform,  nor  to  embark  or  take  the  train 
from  that  point,  any  more  than,  in  the  case 
of  an  arriving  train.  It  would  be  bound  to 
allow  him  to  disembark  or  get  off  there. 

In  Hemmingway  v.  Chicago,  M,  &  8t.  P, 
R,  Co.,  67  Wis.  676,  it  was  said:  ^^If  the 
company  carries  passengers  upon  its  freight 
trains,  we  are  aware  of  no  rule  of  law  which 
makes  it  the  duty  of  the  company  to  give 
such  passengers  an  opportunity  to  disembark 
on  the  depot  platform.  In  many — perhaps  in 
most— cases  this  would  be  impracticable; 
and  it  is  common  knowledge  that  it  is  not 
usually  done.  The  company  fulfills  all  its 
legal  requirements  if  it  affords  such  pas- 
sengers sufficient  opportunity  to  leave  the 
train  at  a  reasonably  safe  and  convenient 
place  upon  the  depot  grounds  of  the  station, 
although  not  at  the  depot  or  platform. "    The 


plaintiff's  rights,  whatever  they  were  in  this 
case,  were  no  greater  than  those  of  her  hus- 
band, in  privity  with  whom  she  derived 
them.  The  plaintiff's  husband  had  solicited 
the  privilege  of  loading  the  horses  into  the 
car  at  the  high  platform,  undoubtedly  so  as 
to  have  it  coupled  in  from  that  point.  This 
privilege  was  granted  him,  for  otherwise  the 
horses  would  have  been  loaded  in,  and  the 
car  would  have  started  from,  the  stockyard, 
some  distance  west  of  the  depot.  Neither  the 
plaintiff  nor  her  husband  was  in  any  just 
sense  invited  to  the  platform,  so  as  to  devolvt 
on  the  company  any  duty  in  respect  to  the 
plaintiff's  presence  there.  They  were  li- 
censees; certainly  so  as  to  the  plaintiff. 
Conceding  that  her  husband  was  invited,  ill 
a  legal  sense,  to  the  office  to  sign  the  con- 
tract, the  plaintiff  had  no  duty  to  perform 
and  no  interest  to  care  for  in  that  respect. 
In  no  fair  or  legal  sense  can  it  be  said  that 
the  plaintiff  was  invited  there  by  the  defend- 
ant. Whatever  right  she  had  was  as  a  mer« 
licensee,  and  the  company  did  not  owe  her 
any  duty  except  in  that  capacity.  When  the 
horses  had  been  put  in  the  car,  and  the  freight 
contract  signed,  the  agent  gave  over  to  the 
plaintiff's  husband  and  his  party,  consisting, 
in  all,  of  some  seven  persons,  the  entire  con- 
trol of  the  depot,  requesting  them,  when  they 
left,  to  put  out  the  lights  in  the  waiting 
room,  and  close  the  door.  While  they  oc- 
cupied the  waiting  room  until  the  train  came, 
not  by  virtue  of  any  implied  invitation  aris- 
ing out  of  the  business  in  hand,  but  by  the 
permission  or  license  to  load  the  horses  and 
have  the  car  start  from  the  high  platform  in- 
stead of  the  stockyards,  the  party  took,  in 
addition  to  the  knowledge  of  the  situation, 
the  risks  and  dansers  incident  to  it.  Thej 
had  the  lights  ordinarily  used  in  such  busi- 
ness to  avoid  danger  or  injury,  and,  had  a 
reasonably  prudent  use  been  made  of  the 
means  at  hand,  there  is  no  reason  to  suppose 
that  the  plaintiff  would  have  suffered  any  in- 
jury. The  reason  for  not  doing  so  is  that  she 
did  not  think  of  it.  It  was  her  duty  to  think 
of  it,  and  not  the  duty  of  the  company.  We 
think  that  upon  the  whole  case  it  may  be 
properly  said  the  plaintiff  has  wholly  failed 
to  show  the  breach  by  the  defendant  of  any 
duty  it  owed  to  her.  For  these  reasons  we 
think  that  the  verdict  should  have  been  set 
aside,  and  a  new  trial  ^nted. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


GEORGIA  SUPREME  COURT. 


AUGUSTA    EVENING    NEWS,    Plff.    in 

f>. 
W.  W.  RADFORD. 

( Ga. ) 

'An  article  In  a  newspaper  char^in^  a 

*Headnote  by  Lumpkin,  J. 


public  oflloer  with  nnbecoming^  and 
improper  conduct,  mereJy  to  set  fees  tends 
to  expose  him  to  pubiio  contempt,  and  is  there- 
fore libelouB.  Code,  fl  2974.  A.ccordlDf;l7,  there 
was  no  error  In  overruling  a  demurrer  to  a  dec- 
laration which,  in  effect,  alleged  the  willful  and 
malicioua  publication  of  an  article  charginR,  in 
Bubetance,  that  the  plaintiff,  who  was  a  constable, 
solicited  busineas  for  the  magistrates*  courts  by 


KOTB.— In  respect  to  the  lan^uaKe  which  will  j  151  Mass.  60;  BandaU  v.  Evening  News  Ano.  7  L. 
constitute  Ubel  or  slander  of  officials,  seo,  in  con-  |  R.  A.  800,  70  Mlofa.  S06;  Belknap  v.  Ball,  11  L.  B.'A. 
DeotJon  with  the  above  case,  the  prior  aises  in  this  i  72,  88  Mich.  688b 
series,  via.:  SillazB  v.  Collier,  6  L.  R.  A.  e*80,  and  note,  I 
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attending  the  dally  seflsions  of  the  recorder's 
court,  and  inducingr  persons  tried  therein  to  sue 
out  unnecessary  warrants  against  other  persons; 
the  declaration  further  alleging  that  by  such 
publication  it  was  intended  to  charge  that  the 
plaintiff  did  the  acts  mentioned  for  the  evil  and 
corrupt  motive  of  increasing  his  fees  as  a  con- 
stable. 

(April  10, 1808.) 

ERROR  to  the  City  Court  of  Richmond  to 
review  a  judgment  in  favor  of  plaintiff 
in  an  action  to  recover  damages  for  the  al- 
leged publication  of  a  libel.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  S.  Davidsoiit  W.  T.  David- 
son and  W.  T.  Gary  for  plaintiff  in  error. 
Mr,  M.  P.  Foster  for  defendant  in  error. 

Zmmpkin*  J.,   delivered  the  opinion  of 
the  court: 

At  common  law  it  was  not  necessary  that 
written  or  printed  defamatory  words  should 
charge  a  crime,  in  order  to  make  them  ac- 
tionable, but  it  was  sufficient  if  they  tended 
to  bring  a  man  into  public  hatred,  con- 
tempt, or  ridicule.  MeOregor  ▼.  Thwaites, 
8  Bam.  &  C.  83.  **  Scandalous  matter  is  not 
necessary  to  make  a  libel.  It  is  enough  if 
the  defendant  induces  an  ill  opinion  to  be 
had  of  the  plaintiff,  or  to  make  him  con- 
temptible and  ridiculous. "  Orapp  v.  Tilney, 
8  Salk.  226.  And  it  has,  with  great  reason 
and  justice,  been  said  that  **  written  slander 
is  necessarily  attended  with  such  delibera- 
tion, and  its  publication  ;is  so  well  calcu- 
lated to  produce  permanent  mischief  that  an 
action  may  be  maintained  for  the  publication 
of  written  words  when  it  could  not  be  main- 
tained for  the  publication  of  the  same  words 
by  mere  oral  discourse.*  Bee  18  Am.  <& 
Eng.  Encyclop.  Law,  289-800,  where  the 
subject  is  discussed  at  length.  The  defini- 
tion of  **  libel"  recognized  at  common  law 
has  been  adopted  by  statute  in  this  state. 
*  A  libel  is  a  false  and  malicious  defamation 
€f  another,  expressed  in  print  or  printing  or 
pictures  or  si^ns,  tending  to  injure  the  repu- 
tation of  an  individual,  and  exposing  him 
to  public  hatred,  contempt,  or  ridicule.'* 
Code,  §  2974.  To  one  homing  public  office 
tJiere  is  especial  reason  for  affording  protec- 
tion against  the  malicious  and  insidious 
thrusts  of  the  traducer.  As  a  servant  of  the 
people,  it  is  essential  that  he  should  enjoy 
their  fullest  confidence,  respect,  and  esteem. 
Those  intrusted  with  the  performance  of 
official  duties  should  be  pure,  upright,  con- 
scientious, and  painstaking,  and  public  pol- 
icy demands  that  they  should  be  unembar- 
rassed by  false  and  unfounded  expressions 
of  distrust  and  contempt  on  the  part  of  those 
they  serve.  An  upright  and  faithful  public 
servant  sustains  special  damage  by  reason 
of  a  defamatory  publication  which  attacks 
his  official  character.  And  this  is  said  to  be 
true  "  whether  the  office  be  merely  confiden- 
tial and  honorary,  or  be  productive  of  emol- 
ument." Folkard's  Stark.  Slander  <&  Libel, 
?t  89.  "As  regards  language  concerning  one 
n  office,  the  same  general  principles  apply 
as  to  language  concerning  one  in  trade. 
Language  concerning  one  in  office,    which] 

80L.RA. 


imputes  to  him  a  want  of  integrity  or  mis- 
feasance in  his  office,  or  a  want  of  capacity 
generally  to  fulfill  the  duties  of  his  office,  or 
which  is  calculated  to  diminish  public  con- 
fidence in  him,  or  charges  him  with  the 
breach  of  some  public  trust,  is  actionable.* 
Townshend,  Slander  &  Libel.  §  196.  ''It  ic 
libelous  to  impute  to  any  one  holding  an 
office  that  he  has  been  guilty  of  improper 
conduct  in  that  office,  or  has  been  actuated 
by  wicked,  corrupt,  or  selfish  motives,  or  is 
incompetent  for  the  post."  Newell,  Defa- 
mation, Slander  &  Libel,  69.  The  American 
&  English  Encyclopedia  of  Law  (vol.  18,  p. 
809)  also  employs  the  identical  language  just 
quoted,  and  cites  numerous  decisions,  bee, 
specially,  Gove  t.  Blethen,  21  Minn.  80,  18 
Am.  Rep.  880.  Illustrations  of  the  applica- 
tion of  the  doctrine  are  numerous.  It  is 
libelous  to  denominate  a  magistrate,  as  "a 
danmed  fool  of  a  justice,"  (Spiering  v.  An- 
drci,  45  Wis.  830,  80  Am.  Rep.  744,)  or  to 
say  he  perjured  himself  in  deciding  a  suit, 
"and  it  is  the  Q  d  d  d  erroneous  de- 
cision I  ever  saw  any  justice  give,  and  it 

was  a  d d  outrage,  and  it  was  done  for 

spite,**  (O&ve  v.  Blethen,  supra;)  or  to  say  a 
judge  lacked  capacity,  had  abandoned  the 
common  principles  of  truth,  **  and  *'had  made 
the  office  of  clerk  a  subject  of  private  nego- 
tiation between  men  to  whom  he  was  under 
persona]  obligations,  and  endeavored  to  can- 
cel those  debts  by  a  barter  of  office,  **  {Robbins 
V.  Treaduiay^  2  J.  J.  Marsh.  540,  19  Am. 
Dec.  152,)  or  to  otherwise  charge  a  judicial 
officer  with  gross  improprietv,  misconduct, 
or  corruption.  Be  Moore^  fe  N.  C.  897; 
Bayce  T.  Moloney,  58  Vt.  487.  The  same  is 
true  as  to  a  state  senator.  Wilson  v.  Hoan- 
an,  28  Wis.  105.  And  it  is  actionable  to 
speak  of  a  member  of  congress  as  "a  fawning 
sycophant,  a  misrepresentative  in  congress, 
and  a  groveling  office-seeker**  who  had 
**  abandoned  his  post  in  congress  in  pursuit 
of  an  office.**  Tnatruu  v.  CrosioeU,  7  Johns. 
265,  5  Am.  Dec.  269.  *'It  is  libelous  to  pub- 
lish of  one,  in  his  capacity  of  a  juror,  that 
he  agreed  with  another  juror  to  stake  the  de- 
cision of  the  amount  of  damages  to  be  given 
in  a  cause  then  under  their  consideration 
upon  a  game  of  draughts, "  (Ci>m.  v,  Wright, 
1  Cush.  46;)  or  to  denounce  a  verdict  as  in- 
famous, and  express  contempt  for  the  men 
who  served  as  jurors,  charging  them  with 
having  *'done  injustice  to  their  own  oaths.* 
Byers  v.  Martin,  2  Colo.  605,  25  Am.  Rep. 
755.  So,  too,  it  is  libelous  to  charge  that  a 
county  attorney,  "purely  out  of  political 
fear,"  neglected  to  prosecute  a  certain  person 
suspected  of  having  committed  a  criminal 
offense,  (Larrabee  v.  Minntsoia  Tribune  Cc,^ 
86  Minn.  141,)  or  to  publish  that  a  village 
marshal  permits  gambline^  to  be  "carried  on 
before  his  very  eyes,"  and  is  guilty  of  inat- 
tention to  duty  and  misconduct  in  the  matter 
of  making  arrests.  Hay  v.  Beid,  85  Mich. 
296.  Various  other  instances  may  readily  be 
found  by  reference  to  the  text- books  above 
cited. 

The  plaintiff  in  the  present  case  was  a  con- 
stable. He  alleges  in  his  declaration  that 
the  meaning  ana  intent  of  the  newspaper 
publication  complained '  of  were  to  falsely 
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«nd  maliciously  char^^e  him  with  the  ques- 
tionable practice  of  attending  the  daily  ses- 
sions of  the  recorder's  court  of  the  city  of 
Augusta  for  the  purpose  of  soliciting  busi- 
ness for  the  magistrate's  court  of  wliich  he 
was  constable,  and  to  specially  charge  that 
in  a  given  instance  he  was  guilty  of  official 
misconduct  in  indUcine  a  certain  named 
prisoner  to  apply  for  and  have  issued  a  war- 
rant against  another  **  in  a  matter  which  had 
undergone  investigation  that  day  in  said  re- 
eordef^s  court,  and  been  fully  and  finally 
determined,  so  far  as  any  necessity  existed, 
there  t>eing  no  legal  excuse  or  justification 
for  the  issuing  of  such  warrant,  and  it  being 
advised  and  brought  about  by  the  plaintiff 
""for  the  evil  and  corrupt  motive  of  increas- 
ing his  fees  as  such  constable.  *'  Certainly, 
the  article  published  in  defendant's  news- 
paper may  be  said  to  easily  bear  this  con- 
struction ;  and  that  it  is  clearly  libelous  to 
falsely  and  willfully  charge  that  a  public 
ofllcer,  with  the  corrupt  and  sordid  motive 
of  personal  gain,  prostitutes  the  legitimate 
functions  of  his  office,  appears  to  us  to  be 
beyond  question.  Indeed,  such  has  been  the 
express  ruling  by  the  court  of  last  resort  both 
in  Michigan  and  in  Wisconsin.  In  Bourre- 
mau  V.  IMrtnt  Evening  Journal  Co, ,  68  Mich. 
425,  the  publication  charged  that  a  deputy 
aheriff,  illegally  and  without  justification, 
and  solely  with  the  view  of  increasing  his 
fees,  hung  around  the  highways,  and  ar- 
rested men  whose  only  offense  was  that 
they  were  poor  and  ragged.  In  Evitton  v. 
Oramer,  47  Wis.  659,  the  articles  published, 
while  making  no  express  charge  of  official 
misconduct,  contained  the  innuendo  that  the 
plaintiff,  while  acting  as  "official  sealer  of 
weights  and  measures  and  as  inspector  of 
scales,"  ''made  a  practice  of  'tampering' 
with  such  weights  and  scales  for  the  purpose 
of  increasing  the  fees  of  his  office. "  In  pass- 
ing upon  a  demurrer  which  had  been  filed  to 
the  action  the  court  said :  **  Now,  that  such 
statements   are    prima  facie  pre  judical   to 

f plaintiff  calculated  to  degrade  him  in  pub- 
ic.estimation,  and  bring  him  into  public 


hatred  and  contempt,  seems  too  plain  for  dis- 
cussion.'' We  agree  with  Mr.  Justice  Cole, 
who  delivered  the  opinion  in  that  case. 

It  is  insisted,  however,  that  the  publica- 
tion in  question  was  privileged.  Under  the 
allegations  of  the  plaintiff 's  declaration,  this 
contention  cannot  be  maintained.  Freedom 
of  the  press  is,  indeed,  a  matter  of  great  pub- 
lic moment  and  concern,  but  the  willful 
abuse  of  this  liberty  will  not  be  tolerated  by 
a  court  of  justice ;  and  if  either  the  publisher 
of  a  newspaper,  or  any  private  person,  abuses 
the  right  to  publicly  express  nis  sentiments 
on  any  subiect  through  the  columns  of  a 
newspaper,  be  must  defend  himself  upon  the 
same  legal  ground.  18  Am.  &  £ng.  En- 
cyclop.  Law,  816.  "The  conduct  of  publio 
officers  is  open  to  public  criticism,  but  the 
imputation  of  bad  motives,  or  of  criminal 
offenses,  unless  there  is  so  much  ground  for 
the  imputation  that  a  jury  shall  find  some 
foundation  for  belief  in  them,  is  not  such 
criticijsm.    The  publication  must  be  strictly 

Srivileged,  and  nave  some  probable  cause. 
leeb  V.  Hope,  111  Pa.  145. 

The  plaintiff  alleges,  in  substance,  that 
the  publication  complained  of  was  a  false 
and  malicious  defamation,  willfully  in- 
tended to  injure  him  both  in  his  individual 
and  in  his  official  capacity,  and  that  neither 
the  author  of  the  article,  nor  the  publishers 
of  the  newspaper,  had  any  reason  to  believe, 
or  did  in  fact  believe,  that  the  libelous 
charge  made  against  him  was  true.  Whether 
or  not  there  was  probable  cause  for  the  belief 
on  the  part  of  the  defendant  that  the  informa- 
tion received  by  it  was  entirely  reliable  and 
trnstworthy,  and  whether  it  acted  in  perfect 
good  faith,  or  published  the  article  willfullr 
and  maliciously,  witii  the  intent  alleffecf, 
were  questions  of  fact,  which  the  jury  alone 
could  pass  upon.  Pearee  v.  Broioer,  72  Gku 
248. 

The  trial  iudge  properly  overruled  the 
demurrer  filed  to  the  plaintiff's  declaration. 

Judgment  affirmed, 

Bleckley*  Oh,  J.,  not  presiding. 


MINNESOTA  SUPREME  COURT. 


Henry  8EIBERT,  Trustee,  etc, 

c. 

MINNEAPOLIS  &  ST.  LOUIS  R.  CO.  etal., 
and  CENTRAL  TRUST  CO.,  of  New 
York,  Beept, 

F.  H.  GRIGGS.  Intervener,  Appt. 

I  rS1^3)<..^-2L.Mlnn.J.t3L)  rjr(W/|i^ 

*!•   A  eov^laint  in  intervention  by  an 
individnal  bondholder*  in  a  suit  by  a 

*Headnote8  b7  YAimBRBmiOH,  J, 
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trustee  to  fbreelofle  a  certain  mort> 
g^ag^  executed  by  the  defendant  railway  oonw 
peny,  and  In  whloh  other  mortgagees  are  made 
defendants,  set  forth,  in  sefMirate  portions  there* 
of,  the  facts  under  which  he  claims  the  right  to 
have  several  mortgages  securing  his  bonds  fore- 
closed in  this  action.  JJeZd,  that  a  mortgagee 
defendant  might  demur  to  the  separate  portion 
of  the  complaint  relating  to  his  mortgage,  though 
the  demand  for  relief  was  not  fully  stated  there- 
in. 

A  morti^agree  who  istmstee*  holding 
title  to  the  secnrity  for  all  the  bond- 


TBiOSSL—RUfitl  of  "bondholder  to  sue  for  enforcement 

of  trust  deed. 

As  a  general  rule  unless  there  are  peculiar  cir- 
cumstances in  the  case  a  bondholder  cannot  sue 
Cor  a  foreclosure  of  the  trust  deed  by  which  his 
bond  ia  secured. 

20L.-R.A« 

See  also  32  L.  R.  A.  113. 


There  are  some  cases  in  which  a  suit  by  bond- 
holders has  been  permitted  and  adjudicated  with- 
out any  apparent  question  as  to  the  propriety  of 
its  being  brought  in  that  form.  Howell  v.  MoAden, 
94  U.  8. 468, 24  L.  ed.  254;  Chicago,  B.  I.  ft  P.  R.  Co. 
V.  Howard,74U.a7WaU.8BS.19L.ed.ll7:  Canada 
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holders  as  beneflelaries*  Is  the  proper 
party; to  institute  forecJoeure  proceedlogs,  but  in 
ease  of  unreasonable  neglect,  or  a  refusal  to  di»- 
oharge  his  duty,  any  bondholder  may  brlnx  an 
aotion  to  enforoe  the  security  for  the  common 
be&eflt. 
8.  But  it  is  competent  fbr  the  bondhold- 
ers to  a^^ree  amon^  themselves  upon 
what  conditions  this  right  may  be  ex- 
ercised by  an  individual  bondholder:  and 
a  provision  in  the  mortage  that  no  proceedings 
in  law  or  equity  shall  be  taken  by  any  bondholder 
secured  thereby,  to  foreclose  the  equity  of  re- 
demption independently  of  the  trustee,  until  af- 
ter the  refusal  of  the  trustee  to 'comply  with  a 
requisition  Qrstmade  upon  him  by  the  holders  of 
a  certain  percentage  of  the  bonds  secured  by  such 
mortgage,  Is  reasonable  and  valid. 

4*  Such  provisions  are  to  be  deemed 
stricti  JoriSf  but  are  to  be  reasonably  con- 
strued in  view  of  the  nature  of  the  security,  and 
the  interest  of  the  bondholders  as  a  class. 

5.  It  is  not  the  purpose  or  effect  of  sneh 
a  stipulation  to  divest  the  bondholders 
of  their  riffht  to  Judicial  remedies,  or  to  oust 
the  courts  oT  their  Jurisdiction,  but  it  is  merely 
the  Imposition  of  certain  conditions  upon  them- 
selves in  respect  to  the  exercise  of  that  right. 


(January  ft,  18BB.) 

APPEAL  bv  intervenor  from  an  order  of  the 
District  Court  for  Hennepin  County  sus- 
taining a  demurrer  to  his  intervening  petition 
in  an  action  by  the  trustee  for  certain  mort- 
gage bonds  for  their  foreclosure.    Afflrmed. 


The  facts  are  stated  in  the  opinion. 

Messrs,  Cook  A  Dodg^e  and  Akers  ft 
Lancaster*  for  appellant: 

Interyenor  alle^  that  be  is  the  owner  of  the 
bonds  described  in  bis  complaint,  secured  by 
trust  deeds,  executed  by  the  defendant  railway 
company  to  respondent,  and  that  the  interest 
on  all  of  these  bonds  has  been  overdue  and 
payable  for  four  years,  that  the  mortgagor  is 
insolvent  and  has  been  since  1888,  and  that  the 
respondent  disclaims  any  intention  of  foreclos- 
ing said  mortgage  or  trust  deed  for  the  benefit 
of  bondholders,  either  for  the  interest  long  pai^t 
due  or  for  the  principal  which,  by  the  terms  of 
said  bonds  and  mortgage,  are  past  due  and 
payable. 

Under  the  foregoing  facts  and  in  the  ab- 
sence of  the  provisions  of  the  mortgage  requir- 
ing the  reauisition  upon  the  trustee  to  be  by 
holders  of  not  less  than  25  per  cent  of  the 
bonds  intervenor  would  have  an  undoubted 
right  to  a  foreclosure  of  this  deed  for  his  own 
and  others  benefit. 

Chicago,  D.  eft  F.  B.  Co.  v.  Fasdiek,  106  C. 
S.  47,  27  L.  ed.  47;  MeFadden  v.  Ma^s  land- 
ing cfe  E.  K  a  IL  Co,  49  N.  J.  Eq.  176;  Cleve- 
land V.  Booth,  48  Minn.  16;  Farmers  Loan  <ft 
T.  Co,  ▼.  Chicago  it  A,  R  Co.  2fJ  Fed.  Rep. 
146;  Jones,  Corporate  Bonds  &  Mortgages,  2d 
ed.  §  885. 

That  re()uirement  known  as  article  0  of  the 
mortgage  is  null  and  void,  and  does  not  in  any 
way  anect  the  rights  of  the  holders  of  delin- 
quent bonds  to  a  remedy  in  the  laws  for  the 
collection  and  enforcement  of  their  debts. 

Guaranty  Trust  dk  Safe  Deposit  Co.  v.  Oreen 


Southern  R.  Go.  ▼.  Gebhard,  109  U.  B.  684. 07  L.  ed. 
1088:  WUmer  y.  Atlanta  &  B.  A.  L.  R.  €k>.  2  Woods, 
C  C.  447. 

But  whenever  the  rl^ht  of  the  bondholder  to  sue 
has  been  questioned  the  rule  as  stated  above  has 
been  enforced. 

In  a  suit  by  the  trustees  brought  In  a  federal 
court  beoause  of  diverse  citizenship,  the  question 
arose*  whether  the  fact  that  one  of  the  trustees, 
who  was  a  citizen  of  the  same  state  as  defendant* 
represented  forelfl^ners,  would  save  the  Jurisdic- 
tion, and  the  court  said :  *'So  loner  as  the  trustees 
did  not  refuse  to  discharge  the  trust  imposed  in 
them,  other  parties  are  not  authorized  to  institute 
or  prosecute  any  prooeedinm  for  the  enforcement 
of  the  mortgaflre,  or  exercise  any  control  over 
them,**  and  that  therefore  the  trustees  were  the 
real  parties  and  the  Jurisdiction  over  the  suit  must 
depend  on  their  having  requisite  citizenship.  Sus- 
quehanna A;  W.  y.  R.  A;  Coal  Co.  y.  Blatchford,  78 
V,  S.  11  Wall.  172,  20  L.  ed.  179. 

And  the  same  principle  was  acted  on  in  Knapp  v. 
Troy  ft  B.  R,  Co.  87  U.  8. 20  Wall.  117, 22  L.  ed.  828. 

In  some  states  the  statutes  give  the  trustee  the 
power  to  foreclose.  Gates  y.  Boston  ft  N.  Y.  A.  L. 
B.Co.  58Conn.  346. 

A  bondholder  is  not  entitled  to  enforce  provis- 
ions in  a  mortgage  that  the  principal  shall  become 
due  in  case  the  interest  is  unpaid.  This  is  for  the 
benefit  of  all  the  bondholders  and  to  be  enforced 
by  the  trustee.  Mallory  y.  West  Shore  H.  R.  B.  Co. 
8  Jones  ft  8. 174. 

After  the  trustees  haye  undertaken  to  foreclose, 
no  bondholder  has  the  right  to  proceed  in  his  own 
name  for  that  purpose.  And  if  the  tru&tee  elects 
to  come  in  after  the  proceedings  are  begun,  he  will 
be  entitled  to  control  further  proceedings.  Kfch- 
ards  y.  Chesapeake  ft  O.  K.  Co.  1  Hughes,  C.  C.  28. 

In  the  absence  of  bad  faith  on  the  part  of  the 

20  L.  R.  A. 


trustees,  the  minority  of  the  bondholders  have  no 
right  to  intervene  to  control  the  proceedings,  or  to 
interpose  any  obstruction  to  the  relief  provided 
for  by  the  trustees,  that  relief  behig-  consistent 
with  the  trust.  Brown  y.  Chesapeake  ft  O.  Oanal 
Co.  78  Md.  667. 

The  bondholder  has  no  such  interest  as  will  per- 
mit him  to  maintain  an  action  in  equity  to  reach 
assets  of  the  corporation  which  the  trustee  has 
failed  to  reach  in  an  action  at  law,  if  the  right  of 
aotion  to  recover  them  is  merely  a  law  action. 
Kew  York  G  uaranty  ft  L  Co.  y.  Memphis  Water  Co. 
107U.&207,27L.ed.48Sw 

Pcutieiular  proviHmw  of  the  mortaage  maiy  give  the 
bondholder  a  right  to  sue. 

Where  the  security  is  simply  a  mortgage  with  a 
provision  that  on  default  the  holder  of  the  bonds, 
or  of  any  one  or  more  of  them,  may  take  posses- 
sion for  the  common  and  Joint  benefit  of  all  the 
holdnrs  of  the  bonds,  one  bondholder  may  main- 
tain a  suit  in  his  own  name  to  enforce  payment, 
but  it  must  be  for  the  benefit  of  all.  Mason  v. 
York  ft  C.  R.  Co.  52  Me.  82. 

When  the  deed  provides  that  the  trustee,  in  his 
oirn  name  or  otherwise,  may  file  the  bill,  the  holder 
of  the  indebtedneffl  may  file  it.  Frink  v.  Neal,  37 
111.  App.  621;  Cheltenham  Imp.  Co.  v.  Whitehead, 
128  m.  270. 

The  pruBtee'*8  dismmlijlcation  or  refusal  to  act  entiUes 
the  hondhdUler  to  sue. 

On  the  failure  of  trustee  to  act  a  bondholder 
may  sue.  unless  restrained  by  the  terms  of  the 
moitgage;  and  his  right  to  do  so  is  not  dependent 
on  the  co-operation  or  consent  of  the  other  l)ond- 
holders  or  of  the  trustee.  Chicago,  D.  ft  Y.  R.  Ock 
V.  Fosdick,  106  U.  8.  47, 27  L.  ed.  47. 

If  the  mortgage  provides  that  the  mortgagee 
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Cove  Sprtnffi  d  M.  R,  Ch.  189  U.  8. 187,  85  L. 
ed.  116. 

The  provisions  of  article  9  were  undoubtedly 
insertea  for  tbe  supposed  benefit  of  the  mort- 
gagor to  protect  itself  from  tbe  mere  caprice 
of  an  individual  bondholder,  or  tbe  unreason- 
able and  unnecessary  action  or  interference  of 
the  trustee.  Tbere  is  nothing  whatever  in  the 
provisions  of  article  9  or  in  the  context,  to  in- 
oicate  that  tbey  were  intended  for  tbe  benefit 
of  the  bondholders,  so  that  it  may  well  be 
claimed  here  that,  whatever  the  effect  of  this 
provision  may  be,  it  is  not  for  any  one  but  the 
mortgagor  to  raise  the  objection  to  our  inter- 
yention,  and  in  this  case  it  has  not  done  so. 

QuUford  V.  Minneapolis^  8,  8te.  M,AA,E, 
Co.  48  Minn.  560. 

If  the  provisions  of  article  9  are  valid,  it  is 
because  they  constitute  a  contract,  and  that 
contract  is  not  to  seek  a  remedy  upon  the  bonds, 
in  any  case  or  upon  any  event,  except  after  a 
demand  in  writing,  that  the  trustee  proceed  to 
collect  the  bonds.  It  is,  or  easily  might  be  in 
many  cases,  a  practical  and  effectual  denial  of 
all  remedy  to  the  individual  bondholder. 

But  the  rule  is  that  the  courts  shall  be  open 
to  all  who  have  rights  to  enforce  or  wrongs  to 
redress. 

Eo))e  y.  Iniemational  Financial  8oo.  L.  R.  4 
Ch.  Div.827. 

If  under  this  provision  of  article  9, 76  percent 
of  the  bondholders  deny  all  remedy  to  one  or  all 
of  tbe  other  bondholders,  there  is  no  reason  why 
under  an  article  so  providing  50  per  cent,  25 
per  cent  or  even  1  per  cent  of  the  bondholders 
could  not  entirely  prevent  any  remedy  to  the 
balance. 


Stockholders  of  the  company  buying  & 
trifiing  excess  over  half  of  the  bonds  could, 
with  the  aid  of  the  trustees,  practically  annul 
and  cancel  the  whole  debt,  and  take  to  them- 
selves the  entire  net  earnings  of  the  company. 

Hollisier  v.  Stewart,  111  N.  T.  855. 

It  is  difficult,  and  to  us  impossible,  to  di8> 
cover  any  good  reason  or  even  plausible  reason, 
why  a  provision  excluding  the  trustee  from  re- 
sorting to  proceedings  in  court,  when  a  right 
of  entry  ana  a  power  of  sale  is  given  in  the 
mortgage,  should  not  be  held  good  and  binding 
in  favor  of  the  mortgagor,  for  whose  benefit  it 
was  made,  if  this  provision  may  be  interposed 
as  a  bar  to  this  Intervention  by  the  bondholders^ 
for  whose  benefit  it  was  not  made. 

See  Nute  v.  Hamilton  Mut.  Ins,  Co.  6  Gray,. 
174. 

Messrs,  Butler,  Stillmaii  A  Hubbard^ 
with  Mr.  Harris  Riehardson,  for  respond* 
ent,  Central  Trust  Co. 

Ifr,  H.  C*  Traesdale  for  Farmers  Loan  & 
Trust  Co. 

Messrs.  Wood  A  Kinsman  for  Fidelity 
Ins.  Trust  &  Safe-Deposit  Co. 

Messrs.  Keith,  Evans,  Thompson  ^ 
Falrehild  for  certain  bondholders. 

Vanderbor^hf  J.,  delivered  the  opinion 
of  the  court: 

This  suit  is  brought  to  foreclose  a  certain 
mortgage  executed  by  defendant  railway 
company  to  tbe  Central  Trust  Company, 
which  has  been  superseded  by  the  appoint- 
ment of  the  plaintiff  as  trustee  in  its  place. 
The  defendants  Fanners'  Loan  <&  Trust  Com- 
pany and  Central  Trust  Company  are  named 


may  foreclose,  or  upon  request  of  a  certain  pro- 
portion of  the  bondholders  may  be  compelled  to 
foreclose,  the  election  of  the  mortgagee  not  to 
foreclose  and  the  faQure  of  the  bondholders  to 
make  tbe  stipulated  request  prevents  a  forecloa- 
nre  at  the  suit  of  the  bondholders.  Humes  v. 
Company,  2  Pa.  Distl  Bep.  107. 

If,  after  application  to  the  trustee,  he  refuses  to 
bring  tbe  actioo,  bondholders  maysne,  making  the 
trustee  and  bondholders  who  refuse  to  Join  In  the 
action  parties  defendant  Omaha  Hotel  Go.  v. 
Wad^  07  U.  a  14, 24  L.  ed.  017. 

If  the  trustee  refuses  to  bring  the  suit  a  bond- 
holder may  do  so.  Alexander  v.  Central  R.  Co.  of 
Iowa,  8  Dill.  487;  Davies  v.  New  York  Concert  Co. 
41  Hun,  482:  Van  Benthuyaen  r.  Central  New  Eng- 
land A;  W.  R.  Co.  45N.  Y.  &  R.  la. 

But  it  must  be  alleged  and  proved  that  the  trustee 
has  been  requested  to  bring  the  action  and  that  be 
neglected  and  failed  to  do  so.  Morgan  ▼.  Kansas 
Pao.  R.  Co.  16  Fed.  Rep.  6S. 

Where  the  trustees  in  possession  are  proceeding 
mnder  an  order  of  the  directors  of  the  road  (e  dis- 
pose of  the  mortgage  security  to  the  detriment  of 
tbe  bondholders,  they  may  file  a  bill  in  their  own 
names  to  enjoin  such  action.  Weetjen  v.  St.  Paul 
JirP.R.Co.  4Hun,lU0. 

But  so  long  as  one  of  tbe  trustees  is  free  from 
breach  of  trust  and  has  not  declined  to  proceed, 
the  bondholders  are  not  entitled  to  do  so.  Weetjen 
▼.  y  ibbard,  5  Hun.  2QS. 

It  is  sulBcient  reason  for  the  bondholder  to  pro- 
ceed in  his  own  name  and  behalf  that  the  trustees 
have  acquired  adverse  interests,  so  that  they  can- 
not maintain  plaintiff^s  rights  without  attacking 
their  own.  Webb  v.  Vermont  Cent.  B.  Co.  20 
Blatchf .  ZIS. 

80L.K.  A. 


Stockholder  hound  by  acHon  o/  trwtee. 

The  action  of  the  trustee  is  usually  held  to  be- 
binding  on  the  bondholders.  Credit  Co.  (Limlted> 
of  London  v.  Arkansas  Cent.  R.  Co.  6  McCrary,  28. 

Two  bondholders  will  not  be  permitted  to  set 
aside  a  decree  consented  to  by  the  trustee,  although 
he  was  also  a  bondholder.  The  mere  fact  that  he- 
was  such,  without  more,  does  not  render  him  in- 
competent to  act.  Shaw  y.  Little  Rock  &  Ft.  8.  B» 
Co.  100  U.  8. 612, 2S  L.  ed.  757. 

But  there  are  two  cases  in  the  United  States  obv 
colt  court  for  tbe  second  drouit  which  appear  to- 
be  decided  on  a  somewhat  dilterent  theory.  In 
which  tbe  trustee  is  regarded  as  having  little  or  no 
control  independently  of  the  bondholders.  These 
cases  may  perhaps  be  upheld  under  the  peculiar 
provisions  of  tbe  mortgages  construed  in  them, 
but  they  certainly  contain  expresslooB  at  variance 
with  wbat  has  been  decided  elsewhere. 

Where  there  was  no  provision  in  the  deed  giving 
the  trustees  tbe  right  to  foreclose  or  to  receive 
payment  of  the  debt  due,  the  court  held  that  they 
had  a  naked,  dry  trust,  and  that  a  suit  brought  by 
them  would  not  bind  bondholders  who  did  not  act* 
ually  come  in  and  become  parties  to  it,  nor  pre- 
vent them  from  maintaining  a  separate  action  to 
enforce  payment  of  their  bonds.  And  It  was  fur- 
ther held  that  neither  the  trustees  nor  the  holders 
of  part  of  the  bonds  were  agents  for  the  others  so- 
as  to  conclude  them  by  their  action,  it  appearing 
that  the  trustees  were  interested  in  opposition  uy 
the  interests  of  the  latter.  Brooks  v.  Vermont 
Cent.  R.  Co.  14  Blatchf.  468. 

The  trustees  do  not  represent  the  rights  of  any 
bondholders  who  did  not  join  in  the  action  so  as  to- 
draw  them  into  the  action  by  representation  and 
prevent  them  from  maintaining  a  separate  suit» 
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as  trast«e8  in  other  mortgages  executed  by 
the  railway  compan}'.  Tbe  intervener  is  the 
owner  of  iSonds  secured  by  the  mortgages  ex- 
ecuted to  the  last-named  trustees  in  trust  to 
secure  the  bondholders  holding  bonds  issued 
thereunder.  In  the  first  three  para^phs  of 
the  complaint  reference  is  made  to  its  bonds 
secured  by  the  mortgage  held  by  the  Farmers' 
Loan  &  Trust  Company  as  trustee,  and  therein 
is  set  forth  the  facts  upon  which  he  bases  his 
claim  for  relief,  by  way  of  the  foreclosure 
of  that  mortgage,  on  his  application  and  for 
the  benefit  of  himself  and  other  bondholders. 
The  remainder  of  his  complaint  presents  the 
facts  upon  which  he  bases  a  similar  claim 
in  respect  to  his  bonds  secured  by  other  mort- 
gages executed  to  the  Central  Trust  Com- 
pany. 

1.  The  defendant  Farmers'  Loan  A  Trust 
Company  demurs  to  that  portion  of  the  com- 
plaint included  in  the  three  paragraphs  re- 
ferred to,  as  containinfT  the  plaintiff's  cause 
of  action  against  it.  As  this  portion  of  the 
complaint  embraces  a  statement  of  all  the 
facta  upon  which  the  intervener  claims  relief 
against  it,  we  think  that  the  objection  that 
the  demurrer  is  bad,  because  taken  to  a  part 


of  the  complaint  only,  is  not  well  taken. 
The  court  can  determine  from  the  issue  thus 
made  whether  or  not  the  intenrener  is  entitled 
to  any  relief  against  the  defendant  upon  the 
facts  stated. 

2.  The  interyener  alleges:  ^'HThat  in  the 
mortgage  or  deed  of  trust  executed  by  the 
Minneapolis  &  St.  Louis  Railway  Company 
to  the  Farmers'  Loan  A  Trust  Company, 
bearing  date  the  1st  day  Of  February,  1877, 
and  securing  the  twenty -one  bonds,  and  the 
coupons  therefrom,  held  and  owned  by  in- 
tervener, as  particularly  described  in  the 
first  division  of  this  intervener's  complaint, 
it  is  provided,  among  other  thinffs,  in  article 
6  thereof,  as  follows:  'In  case  aefault  shall 
be  made  in  the  payment  of  any  of  the  said 
coupons,  or  semiannual  interest  upon  any  of 
the  aforesaid  bonds,  at  the  time  and  in  the 
manner  in  the  coupons  issued  therewith,  pro- 
vided the  said  coupon  has  been  presented,  and 
the  payment  of  the  interest  therein  specified 
has  been  demanded,  and  in  case  such  default 
shall  continue  for  the  period  of  four  months 
after  the  said  coupons  shall  have  be^O'ne  due 
and  payable,  then  and  thereupon  the  princi- 
pal  of  all  the  bonds  secured  hereby  shall  be. 


And  a  request  upon  the  tnistees  and  a  refusal  by 
them  to  maiDtain  the  aotion  need  not  be  showo, 
where  the  trustees  are  already  acting  under  an  ad* 
▼erae  mortgtLge.  Mercantile  Trust  Co.  v.  Lamoille 
Valley  B.  Oo.  16  Blatobf.  804. 

Mortgaoe  direeUy  to  bondholders. 
Where  a  mortgage  is  made  directly  to  tbe  tond- 
holders  by  name,  all  must  Join  in  the  suit  to  fore- 
close it,  and  one  cannot  come  in  and  maintain  a 
suit  on  behalf  of  himself  and  all  others,  without 
showing  that  they  have  refused  to  unite  in  an  ac- 
tion, especially  where  tbe  sufficiency  of  the  security 
Is  doubtf  uL  Nashville  ft  D.  B.  Co.  y.  Orr,  86  U.  8. 
18  Wall.  471«  21  L.  ed.  810. 

The  trustee  a  necenary  party. 
In  order  to  bind  tbe  mortgaged  property  by  the 

proceedings  they  must  be  against  the  trustee. 

Com.  V.  Susquehanna  ft  D.  B.  B.  Oo.  1  L.  B.  A.  2SS, 

122  Fa.  806. 
The  trustee,  when  made  a  defendant,  represents 

the  bondholders  not  parties  plalntllT,  and  they  may 

come  Id  and  prove  their  claims  without  becoming 

formal  parties  to  the  suit.    Hackensack  Water  Co. 

V.  De  Kay,  86  N.  J.  £q.  648. 
And  this  is  in  analogy  to  other  cases  in  which  a 

%>eneflciary  sues  in  his  own  name.    Martin  v.  Mc- 

Beynolds,  6  Mich.  70:  Harlow  v.  Mister,  64  Miss.  26; 

Wood  V.  Wii  lams,  4  Madd«  186;  Hichens  v.  Kelly,  2 

fimale  ft  0. 264. 

A  sfngU  bondholder  eon  acquire  no  advantaoe  over 
othen  of  the  same  doss. 

If,  UDder  a  mortgage  pro\-idlDg  that  the  holders 
of  the  bonds  and  coupons  shall  have  the  right  to 
institute  proceedings  for  its  foreclosure,  they  have 
a  right  to  proceed  without  calling  upon  the  trustee 
to  act,  a  single  bondholder  who  brings  suit  must 
act  for  all  who  stand  in  a  similar  position,  and  not 
only  permit  others  to  intervene,  but  see  that  their 
rightA  are  protected  in  the  final  decree.  New  Or- 
leans Pac.  B.  Oo.  V.  Parker,  143  IT.  S.  42,  86  L.  ed.  66. 

A  single  bondholder  will  not  be  permitted  to  pro. 
•cced  for  his  own  demand  without  bringing  in  the 
other  bondholders.  Hackensack  Water  Co.  v.  Do 
Kay,  36  N.  J.  Eq.  648. 

One  bondholder  cannot  obtain  a  preference, 
insh  V.  New  York  W.  P.  Paper  Co.  29  N.  J.  £q.  16. 
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Tbe  execution  of  a  judgment  obtained  by  a  sin- 
gle bondholder  may  be  enjoined  at  the  suit  of  the 
trustee.  Pennock  v,  Coe,  64  U.  &  23  How.  117, 16  L. 
ed.486. 

Where  the  trustees  In  mortgages  securing  several 
successive  issues  of  bonds  were  dead,  and  a  few 
persons  b oldl ng  bonds  of  each  o f  the  classes  brought 
suit  on  behalf  of  themselves  and  of  the  several 
classes  of  bondholders  under  the  dilTerent  morU 
gages,  an  objection  to  their  maintaining  tbe  suit 
on  the  ground  that  the  Interests  of  the  different 
classes  were  antagonistic  to  each  other  was  held 
not  tenable,  that  the  rights  of  all  would  be  estab- 
lished in  the  suit.  Galveston,  H.  ft  H.  B.  Oo.  v. 
Cowdrey,  78  U.  8.  U  Wall.  450, 20  L.  ed.  100. 

If  part  of  the  bondholders  do  file  a  bill  on  behalf 
of  themselves  and  all  others,  the  decree  does  not 
bind  absent  bondholders,  but  they  may  subsequent- 
ly tile  another  bill  to  foreclose  as  to  their  interests 
and  review  what  has  already  been  done.  Coann  v. 
Atlanta  Cotton  Factory  Co.  14  Fed.  Bep.  i. 

Although  the  suit  should  ordinarily  be  brought 
by  the  bondholders  on  behalf  of  themselves  and  ail 
other  bondholders,  such  an  averment  is  not  neces- 
sary when  the  suit  is  for  interest  and  default  had 
been  made  only  on  the  bonds  held  by  complainants. 
McFadden  v.  May*s  Landing  ft  B.  H.  a  B.  Co.  48  N. 
J.  Eq.  176. 

Action  at  law, 

A  distinction  has  been  made  m  some  cases  be- 
tween proceeding  under  the  mortgage  and  institat- 
ing  independent  proceedings  at  law  entirely  inde- 
pendent of  the  mortgage. 

As  to  the  property  of  the  debtor  not  covered  by 
the  mortgage,  the  bondholder  may  treat  himself  as 
an  Independent  creditor  and  proceed  to  recover 
Judgment  for  unpaid  bonds  or  interest  and  enforce 
the  collection  thereof  out  of  such  property.  Com. 
V.  Susquehanna  ft  D.  B.  B.  Co.  1 L.  B.  A.  225, 122  Pa. 
126. 

The  provisions  of  the  mortgage  wlU  not  prevent 
a  suit  upon  the  bonds  by  the  holders.  Philadelphia 
ft  B.  C.  H.  Oo.  V.  Johnson,  54  Pa.  127. 

A  provision  In  the  mortgage  tliatupon  default  in 
payment  of  interest  the  trustees  shall  proceed,  at 
tbe  request  of  oondholders,  to  collect  principal  and 
interest  does  not  prevent  a  suit  by  a  single  bondp 
holder  for  interest,  if  such  relief  is  not  made  ezolii- 
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come  immediately  due  and  payable,  anything 
contained  in  the  aaid  bonds  to  the  contrary 
notwithstand ing. '  "  Intervener  avers  that  al  1 
of  his  said  described  coupons  from  the  bonds 
in  this  division  referred  to  have  been  pre- 
flented  for  payment  at  the  agency  of  the  said 
Minneapolis  &  St.  Louis  Railway  Company 
in  the  city  of  New  York,  and  the  payment 
of  the  interest  therein  specified  has  been  de- 
manded, and  payment  was  refused ;  and  all 
the  said  coupons  have  also  been  presented  for 
payment  to  the  acting  treasurer  of  said  Min- 
neapolis (&  St.  Louis  Hallway  Company,  at 
the  city  of  Minneapolis,  Miiln.  ;  and  the  pay- 
ment of  the  interest  specified  was  demanded 
and  payment  was  refused,  and  default  has 
been  made  in  the  payment  of  all  the  described 
coupons  from  said  bonds.  It  also  alleged 
that,  excepting  as  to  the  several  coupons  afore- 
said which  l^came  due  and  payable  on  the 
Ist  day  of  December,  1891,  such  default  as 
to  the  payment  of  all  said  coupons  has  con- 
tinued for  the  period  of  more  than  four 
months  from  the  several  dates  when  they 
severally  became  due  and  payable ;  wherefore 
intervener  avers  that  the  principal  of  all  the 
bonds  secured  b^  said  mortgage  or  deed  of 
trust  in  the  division  referred  to  has  become 


due  and  payable,  and  all  the  bonds  secured 
bv  the  said  mortgage  are  now  due  and  pay- 
able ;  that  bv  article  9  of  said  mortgage  it  is 
provided  ''that  it  shall  be  the  duty  of  the 
trustee,  upon  proper  indemnification  against 
costs  and  expenses,  to  execute  the  power  of 
entry  or  the  power  of  sale  by  said  mortgage 
granted,  or  both,  to  take  appropriate  pro- 
ceedings in  equity  or  at  law  to  enforce  the 
rights  of  the  bondholders,  in  case  of  any  de- 
fault made  by  the  mortgagee,  upon  requisi- 
tion in  writine;  as  thereinafter  specified,  viz.  : 
First.  If  the  default  be  as  to  either  the  inter- 
est or  the  principal  of  any  of  the  bonds  afore- 
said, such  requisition  upon  the  said  trustee 
shall  be  by  holders  of  not  less  than  twenty- 
five  per  centum  of  the  said  bonds  then  out- 
standing ;  and  upon  such  requisition  and  in- 
demnification it  shall  be  the  duty  of  the 
trustee  to  enforce  the  rights  of  the  l)ondhold- 
ers  under  these  presents  by  entry,  sale,  or 
legal  proceeding,  as  it,  being  advised  by 
counsel  learned  in  the  law,  shall  deem  most 
expedient  for  the  interest  of  all  the  holders 
of  the  said  bonds.  Second,  fiut  it  is  expressly 
understood  that  such  duty  of  the  trustee  shall 
be  at  all  times  subject  to  the  power  herebv 
declared  of  a  majority  in  interest  of  the  hom- 


Bive.  Montgomery  Gounty  Agr.  8oc.  v.  Francis,  108 
Fa.  878. 

But  even  this  right  may  be  oontrolled  by  the 
terms  of  tbe  mortgage. 

Where,  by  the  terms  of  the  deed,  it  is  expressly 
agreed  that  no  proceedings  at  law  or  in  equity 
•hall  be  taken  to  enforce  tbe  collection  thereof,  ex- 
cept after  a  request  shall  have  been  made  on  tbe 
trustees  in  the  manner  and  form  provided  in  tbe 
deed,  and  until  after  bin  refusal  or  unreasonable 
neglect  to  proceed,  such  provision  is  binding,  and 
a>x>inplianoetuerewlth  is  a  condition  precedent  to 
an  action  at  law  by  a  bondholder  to  recover  upon 
a  coupon  attached  to  one  of  bis  bonds.  Guilford 
T.  MmneapoliB  &  8.  Ste.  M.  ft  A.  R.  Co.  48  Minn.  600. 

But  a  restriction  upon  the  right  to  sue  for  prin- 
cipal without  tbe  consent  of  a  majority  of  tbe 
bondholders,  does  not  prevent  a  single  bondholder 
from  suing  for  interest,  on  the  refusal  of  the  trus- 
tee to  do  so.  Beekman  v.  Hudson  River  W.  8.  B. 
Co.  85  Fed.  Rep.  8. 

So  a  provision  of  ihe|deed^that  the  trustee  cannot, 
without  the  consent  of  a  majority  of  the  bond- 
holders, begin  a  foreclosure  suit  for  tbe  principal 
before  tbe  maturity  of  tbe  bonds,  does  not  prevent 
a  single  bondholder  from  suing  for  an  installment 
of  interest  which  Is  not  paid,  in  case  of  the  trus- 
teed refusal  to  do  so.  Farmers  Loan  &  T.  Co.  v. 
Gblcago  &  A.  R.  Co.  £7  Fed.  Rep.  140. 

Where  tbe  scheme  provided  by  the  trust  deed  is 
that  tbe  bondholders  should  look  to  tbe  mortgaged 
premises  for  their  security  in  default  of  tbe  pay- 
ment of  the  bonds,  and  that  tbe  question  of  fore- 
eloeure  should  be  at  the  discretion  of  a  majority  of 
the  bondholders  and  that  all  should  share  ratably 
In  the  proceeds,  one  bondholder  cannot.  In  an  ac- 
tion at  law,  recover  more  than  tbe  interest  due  on 
his  bond.  Batchelder  v.  Council  Orove  Water  Co. 
27  Jones  ft  8. 882. 

But  that  case  was  refused  on  appeal  the  appellate 
court  holding  that  where  tbe  mortgage,  which  was 
by  the  bond  made  a  part  of  tbe  contract,  provided 
that  upon  default  of  mtereet  the  principal  should 
becoine  immediately  due,  and  tbe  trustee,  upon 
request  of  the  holders  of  a  majority  of  the  bonds 
should  proceed  to  collect  both  principal  and  inter- 
est, the  holders  of  a  few  bonds  cannot  mamtain  an 
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action  to  recover  either  principal  or  interest  due. 
Batchelder  v.  Council  Grove  Water  Co.  181 N.  Y.  42. 

The  Ixmdholdtr  not  entirefy  without  protectUm, 

Tbe  holders  of  bonds  may  maintam  a  suit  to  com- 
pel the  trustee  to  act.  First  Nat.  L.  Ins.  Co.  v.  Sal- 
isbury, 180  Mass.  803. 

He  may  intervene  in  the  trustee*8  suit  and  ask 
for  relief.  Anderson  v.  Jacksonville,  P.  ft  M.  R. 
Co.  2  Woods,  a  C.  628. 

And  he  will  be  afforded  relief  if  the  trustees  at- 
tempt to  change  his  security  to  his  detriment  by  a 
reorganization  of  the  corporation.  Hollister  v. 
Stewart,  lU  K.  Y.  656. 

Where  the  minority  of  the  bondholders  charge 
that  the  trustees  have  espoused  tbe  cause  of  the 
majority  and  that  complainants*  rights  are  being 
jeopardized  tb'ey  will  be  permitted  to  become  par- 
ties so  far  as  to  permit  an  examination  of  these 
charges.    De  Betz*s  Petition,  9  Abb.  K.  C.  24jB. 

Bondholders,  if  aggrieved  by  a  decree  in  a  suit  to 
which  the  trustee  was  a  party,  can  Intervene  and 
become  actual  parties  and  then  make  such  app&> 
cation  to  the  court  for  relief  as  is  competent  for 
parties  to  make  in  the  same  suit,  or  they  may  in- 
stitute such  supplemental  proceedings  as  a  party 
to  the  suit  might  institute.  Campbell  v.  Texas  ft 
N,  O.  R.  Co.  1  Woods,  a  a  868. 

Where,  after  the  trustee,  who  has  brought  suit 
for  foreclosure,  flies  a  supplemental  bill  for  there- 
organization  of  the  mortgagor  corporation,  any 
bondholder,  who  considers  himself  aggrieved,  can- 
not file  a  separate  suit,  but  must  come  into  the 
pending  suit  and  have  bis  rights  settled  there. 
Stein  V.  Wisconsin  Cent.  R.  Co.  1  Fed.  Rep.  566. 

The  old  Pennsylvania  doctrine. 
The  courts  have  no  jurisdiction  in  equity  to  de- 
cree the  sale  of  mortgaged  premises  at  tbe  instance 
of  the  mortgagee:  but  they  may  acquire  jurisdic- 
tion in  a  suit  by  the  cestui  que  trust  against  tbe 
mortgagee  and  having  assumed  jurisdiction  of  tha 
subject-matter  proceed  to  a  decree  of  sale  for  the 
benefit  of  the  bondholders.  Asbhurst  v.  Montour 
Iron  Co.  85  Pa.  80. 

But  this  is  said  to  have  been  remedied  by  statute. 
Philadelphia  ft  B.  a  R.  Co.  v.  Johnson,  54  Pa.  127. 

H.  P.  F. 


540 


HnraiEBOTA  SVPSBMU  COUBT. 


Jah., 


en  of  the  said  bonds  by  requisition  in  writ- 
ing, signed  by  such  majority,  to  instruct  the 
said  trustee  to  waive  such  default :  provided, 
however,  that  no  action  of  the  bondholders  in 
waiving  such  default  shall  extend  or  be  taken 
to  affect  any  subsequent  default,  or  to  impair 
the  results  arising  therefrom.  And  it  is 
hereby  further  expressly  agreed  and  made 
binding  upon  each  and  every  holder  of  bonds 
secured  hereby  that  no  proceedings  at  law  or 
In  equity  shall  be  taken  by  any  bondholder 
to  foreclose  the  equity  of  redemption  under 
this  instrument,  or  to  procure  a  sale  of  the 
property  covered  thereby,  independently  of 
the  party  of  the  second  part,  trustee,  or  its 
successors  in  said  trust,  except  after  a  requi- 
sition shall  have  been  made  to  the  said  trustee 
in  manner  and  form  as  hereinbefore  provided, 
and  also  until  after  a  refusal  of  the  said 
trustee  to  comply  with  such  requisition  ac- 
cording to  the  provisions  herein  made  in 
respect  thereto."  Intervener  submits  and 
claims  that  the  said  provisions  of  article  9 
of  said  last  described  mortgage  are  void,  in 
80  far  as  they  attempt  to  deprive  the  holder 
of  any  of  the  bonds  which  may  have  become 
due  by  default  in  payment  of  the  interest 
coupons,  or  the  holders  of  any  of  the  past- due 
coupons,  from  enforcing  the  remedy  whereby 
he  might  have  his  lien  established  upon  the 
mortgaged  property  without  the  requisition 
of  the  holders  of  not  less  than  25  per  centum 
of  the  said  bonds  then  outstanding ;  that  said 

J  provisions  are  in  fact  an  attempt  to  oust  the 
urisdiction  of  any  court  to  entertain  a  com- 
f plaint  by,  or  give  relief  to,  the  holders  of 
ess  than  25  per  centum  of  the  outstanding 
bonds. 

The  principal  question  involved  in  this 
appeal,  therefore,  is  whether  the  provisions 
of  article  9,  above  quoted,  restraining  pro- 
ceedinffs  for  foreclosure  on  the  part  of  indi- 
Tidual  Dondholders  until  after  the  requisition 
made  upon  the  trustees  by  a  certain  propor- 
tion of  the  bondholders  as  therein  provided, 
and  a  refusal  by  him  to  comply  therewith, 
is  valid  and  obligatory  upon  the  individual 
bondholders  as  respects  the  enforcement  of 
the  security.  We  are  unable  to  see  why  the 
bondholders,  subject  to  reasonable  limitA- 
tions,  may  not  be  bound  by  stipulations  in 
the  mortgage  of  this  character,  waiving  a  de- 
fault, and  providing,  subject  to  the  con- 
ditions named,  for  the  foreclosure  by  the 
trustee  exclusively.  The  interests  of  the 
bondholders  as  a  class  and  the  nature  of  the 
security  are  to  be  considered.  **They  are 
agreements  which  the  bondholders  are  at  lib- 
erty to  make,  and  there  is  nothing  illegal  or 
contrary  to  public  policy  in  thera.^  Chicago, 
D.  iSb  V.  R.  Co,  V.  Fosdick,  106  U.  8.  47,  27 
L.  ed.  47.  Eadi  bondholder  enters  into  con- 
tract relations  with  each  and  all  of  his  co- 
bondholders.  His  right  to  appropriate  the 
security  in  satisfaction  of  his  bond  in  such 
lawful  manner  as  he  may  choose  is  modified 
not  only  by  the  express  provisions  of  the 
mortgage,  but  by  the  peculiar  nature  of  the 
security.  Gates  v.  Boston  <fc  N.  Y.  A.  L.  R. 
Co.  -63  Conn.  846 ;  Shaw  v.  Little  llock  cfe  Ft, 
8,  R.  Co.  100  U.  S.  612,  25  L.  ed.  750 ;  Can- 
ada Southern  R,  Co.  v.  Gebhard,  109  U.  S. 
584-587,    27  L.   ed.  1023,  1024 ;    Guilford  v. 

ML.R.A. 


Minneapolis  d  8.  8U.  M,  d  A,  R,  €h.  4Si 
Minn.  560.  The  legislature-  would  have  had 
an  undoubted  right  to  have  incorporated,  ia 
the  enabling  statute  authorizing  the  execu- 
tion of  the  mortgage  and  the  issuance  of  the 
bonds  secured  thereby,  a  provision  requir- 
ing the  mortgage  to  contain  similar  stipula- 
tions. HouM  V.  McAden,  94  U.  8.  466,  24  L. 
ed.  256.  It  is  clear  then,  that  it  would  be 
competent  for  the  bondholders  themselves  to 
agree  to  them.  They  are  to  be  treated  as 
stricti  juris,  but  nevertheless  are  to  be  rea- 
sonably construed  in  view  of  the  nature  of 
the  mortgage,  which  is  the  common  security 
for  all  the  bondholders,  and  the  purposes  to 
be  subserved  in  making  them.  There  is  no 
doubt  that  the  parties  could  lawfully  pro- 
vide in  the  same  instrument  for  a  reasonable 
extension  of  the  time  for  the  commencement 
of  foreclosure  proceedings,  to  be  determined 
at  the  option  of  a  majority  of  the  bondhold- 
ers. Ifute  V.  Hamilton  Mut.  Ins.  Go.  6  Gray, 
174.  But  the  waiver  of  the  default  provided 
for  in  this  instance  amounts  substantially  U> 
t he  same  thing.  So  the  mortgage  m  i  ght  have 
been  so  drawn  as  to  permit  foreclosure  pro- 
ceedings to  be  instituted  only  after  default 
in  the  payment  of  the  principal  debt  or  some 
part  of  It.  The  stipulation  for  the  waiver 
of  the  default  in  the  payment  of  interest  is  ia 
principle  no  different.  Again,  the  trustee, 
as  mortgagee,  representing  the  interests  of 
all  the  bondholders  as  beneficiaries,  is  the 
proper  party  to  institute  foreclosure  proceed- 
ings, but.  If  he  unreasonablv  neglects  or  re- 
fuses to  discharge  his  duty  in  the  premises, 
doubtless  any  bondholder  inay  bring  an  action 
to  enforce  the  security  for  the  common  bene- 
fit. Chicago,  D,  &  V,  R  Co.  v.  Fosdick, 
supra.  Why  may  not  the  mortgage  in  the 
common  interest  stipulate  the  conditions 
under  which  this  right  may  be  exercised  by 
the  bondholders,  and,  in  order  to  avoid  the 
risk  of  rash  or  arbitrary  proceedings  which 
might  result  in  great  injury  to  the  security, 
provide  that  no  such  proceedings  should  be 
instituted  bv  an  individual  bondholder  ex- 
cept upon  the  refusal  of  the  trustee  to  obey 
the  requisition  of  a  reasonable  number  of  the 
bondholders?  It  is  not  the  intention  or  effect 
of  such  conditions  or  stipulations  to  divesfe 
the  bondholders  of  their  right  to  judicial 
remedies,  or  to  oust  the  courts  of  their  juris- 
diction ;  it  is  merely  the  imposition  of  cer- 
tain conditions  upon  themselves  in  respeci 
to  the  exercise  of  that  right.  And  this  dis- 
tinction is  well  recognized  b^  the  courts. 
Gasser  v.  Sun  Fire  Office,  42  Minn.  815,  and 
cases ;  GuUford  v.  Minneapolis  <it  S.  Ste.  M, 
4&  A.  R.  do.  supra.  The  provisions  of  this 
mortgage  are  not,  we  think,  unreasonable  or 
invalid.  It  is  suggested  that  the  trustees  in 
the  several  mortgages  have  no  right  to  raise 
this  question,  but  we  think  the  provisions 
in  question  were  intended  for  the  t)enefit  of 
the  bondholders  as  well  as  the  mortgagor, 
and  therefore  the  trustees,  who,  we  may  as- 
sume, represent  the  majority  of  the  bond- 
holders, "are  entitled  to  object  to  the  relief 
sought  by  the  defendant,  on  the  ground  that 
it  is  contrary  to  the  stipulations  m  the  mort- 
gage above  referred  to.  It  is  also  urged  that 
the  Central  Trust  Company,  which  is  tnistoe 
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in  several  mortgages,  cannot  properly  act  for 
the  interests  of  the  various  bondholders  which 
are  conflicting.  However  this  may  be,  we 
fail  to  see  how  that  fact  can  affect  the  ques- 
tion  raised  by  the  demurrer,  because,  if  the 


provisions  of  the  mortgage  we  have  been 
considering  are  valid,  the  intervener  has  no 
standing  in  court  to  luive  the  mortgages  fore- 
closed. 
Ordtn  €^fflrfMd» 
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1.  Anotleeof  adefeetlnahlirl^wayby 
wbieh  a  traveler  was  ii^nredy  as  re- 
quired by  the  WlBConain  Statute  (Sanborn  & 
Berryman  Stat  1 1839),  if  itsuffloienUy  desoribes 
the  plaoe  In  other  respects,  is  not  invalid  because 
It  states  that  the  injury  was  caused  by  loose 
stones,  when  it  was  in  fact  oaused  by  a  stone 
partly  imbedded  in  the  road. 

8.  XSvidence  of  tbe  condition  of  a  defect- 
ive highrwAy  two  weeks  after  an  acdp 
dent  Is  not  Inadmissible  if  no  repairs  or  change 
in  the  condition  had  been  made  daring  that  time. 

8.  How  much  of  tbe  evidence  and  what 
parts  of  it  may  be  stated  anew  or  read 
to  tbe  Jnry  on  their  oomingin  to  inquire,  after 
the  case  has  been  submitted  to  them,  is  in  the 
discretion  of  the  presiding  judge,  under  Bev. 

Stat  I28S& 

4.  Tbe  mere  Daet  that  a  married  woman 
beccmies  pref^nant  after  a  personal  in- 
jury eansed  by  negligence,  when  no 
caution  in  that  respect  has  been  given  by  her 
medical  adviser,  is  not  necessarily  and  as  a  mat- 
ter of  law  sufficient  ground  to  Justify  a  reduction 
of  damages  for  the  injury,  although  the  results 
of  the  injury  may  have  been  tJbereby  prolonged, 
or  her  recovery  delayed. 

5.  Tbe  doing  of  any  act  which  pre- 
vents or  retards  the  recovery  of  the 

person  who  has  heen  injured  by  the  negligence 
of  another  is  not  of  itself  a  ground  for  reduction 
of  damages  unless  the  act  was  negligent. 

6.  Whether  an  act  is  or  is  not  negligent 
is  a  question  for  the  Jnry»  and  not  of  law 

for  the  court,  if  different  minds  may  properly 
draw  different  inferences,  even  from  the  same 
established  facts. 

(tfay28,18e8.) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Circoit  Court  for  Iowa  County  in  favor 
of  plaintiff  Id  an  action  brought  to  recover  dam- 
ages for  persona]  injuries  alleged  to  have  re- 
sulted from  a  defect  in  one  of  defendant's 
highways.    Affirmed. 

Statement  by  Pinney»  J.: 

Action  to  recover  damages  for  injuries  sus- 
tained July  11,  1801,  by  the  plaintiff  while 
traveling  on  a  certain  highway  of  the  defend- 
ant town,  alleged  to  be  insufficient  and  out 
of  repair,  in  that  at  the  point  in  question  it 
was  in  a  **  general  bad  condition,  and  some 


loose  stones  were  lying  in  the  traveled  track 
of  the  said  highway,  which  passes  the  Flo^d 
schoolhouse  in  said  town,  at  a  point  therein 
about  one  hundred  yards  east  of  the  residence 
of  Mrs.  Freeman,  and  somewhere  near  the 
line  of  sections  twenty  and  twenty-nine,  town 
seven  north,  range  three  east,  in  the  county 
of  Iowa,  and  in  said  town;"  and  the  com- 
plaint alleged  that  while  lawfully  travel- 
ing aloug  said  highway,  exercising  ordinary 
care,  and  without  fault  or  negligence  on  her 
part,  she  was  thrown  violently  out  of  the 
carriage  in  which  she  was  riding  upon  the 
ground,  and  was  thereby  severely  and  per- 
manently injured  and  disabled  ;  that  her  head 
was  bacfly  bruised,  and  she  received  great 
injury  to  her  spine,  from  which  she  suffered, 
and  still  suffers,  great  pain,  whereby  she  waa 
permanently  injured  and  disabled,  and  al- 
leged the  giyine  within  the  specified  time  of 
notice  to  one  or  the  supervisors  of  the  town, 
stating  the  plaoe  where  such  damage  oc- 
curred, and  describing  generally  the  insuffi- 
ciency and  want  of  repair  which  occasioned 
it,  and  that  satisfaction  therefor  was  claimed 
of  the  defendant  town,  and  the  filing  of  a 
claim  therefor.  The  answer  admitted  that  on 
the  12th  day  of  September,  1891,  the  plaintiff 
caused  a  notice  in  writing  to  be  delivered  to 
Luke  Elam,  one  of  the  supervisors  of  the 
town,  which  was  filed  in  tbe  office  of  the 
town  clerk  March  26,  1892,  and  the  presen- 
tation and  disallowance  of  the  plaintiff's 
claim,  and  the  answer  denied  all  allegations 
except  those  specifically  admitted.  At  the 
trial  the  plaintiff  gaye  eyidence  on  her  part 
as  to  the  circumstances  of  the  injury,  in  sub- 
stance, that  it  occurred  at  a  rocky  point  in 
the  highway ;  that  the  plaintiff  was  seated, 
with  her  child  in  her  arms,  in  an  open  buggy, 
driven  by  her  son,  and  they  were  driving  at 
a  walk,  when,  without  warning,  tbe  wheel 
struck  a  rock,  and  she  was  thrown  out  on  the 
ground,  with  her  child  in  her  arms,  falling 
on  her  back  in  a  ver^  rocky  place ;  that  her 
head  was  cut  and  bruised,  and  her  back  badly 
injured,  and  she  was  unconscious  for  about 
half  an  hour ;  that  the  rock  was  in  the  wheel 
track,  lyinfT  partly  on  its  edge,  and  was 
partly  imbedaed  in  the  around,  the  part 
above  ground  being  about  six  or  seyen  inches 
square  and  three  or  four  inches  thick,  and 
there  were  other  larger  ones  lyine  beside  it. 
The  evidence  in  respect  to  the  rocks  in  ques- 
tion took  quite  a  wide  range.  Many  wit- 
nesses were  examined  on  each  side  in  respect 
to  it,  and  the  jury  viewed  the  premises.  The 
witnesses  described  the  place  as  a  rocky  one, 
or  patch  of  rocks  in  a  cut,  and  about  two 


NOTB.—- The  effect  of  a  woman*s  beoomlDg  preg- 1  damages  where  her  prefrnanoy  hinders  or  delays 
nant  after  receiving  a  personal  injury  as  amount-  her  recovery  is  decided  In  the  above  case  as  a  mat- 
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rods  long.  Mr.  Persons,  a  witness  for  the 
plaintiff,  who  had  driven  over  the  place 
about  two  weeks  after  the  accident,  was 
asked  by  the  plaintiff's  counsel  to  describe 
tile  highway  at  that  point  during  the  spring 
and  summer  of  1891.  Objection  to  this  ques- 
tion by  defendant's  counsel  was  oveiTuled, 
and  he  answered :  **  Well,  it  was  principally 
rocks.  And  the  way  I  remember  it,  there 
was  a  small  gully  through  the  center  of  the 
road,  and  the  patch  of  rocks  I  should  think 
would  be  in  the  neighborhood  of  two  rods 
long;  and  the  piece  of  road  west  of  it  was 
smooth  and  nice,  and  there  was  only  one  rock 
that  I  noticed  particularly  after  I  heard  of 
the  accident ;  that  was  about  a  foot  square. 
This  was  the  first  time  I  went  by  after  the 
accident ;  might  be  a  couple  of  weeks. "  The 
answer  was  objected  to,  and  the  court  ruled 
that  he  might  tell  the  condition  of  the  road 
the  first  time  he  went  over  it  after  the  acci- 
dent. He  further  testified  that  the  ''rocky 
Elace  had  been  in  the  same  condition  that  1 
ave  described  all  that  season,— that  is, 
whenever  I  traveled  over  it  •"  that  there  was 
"quite  a  considerable  travel  over  it  all  the 
time.  The  width  of  the  traveled  portion  at 
this  rocky  point  was  Just  a  wheel  track  for 
the  horses  and  wagon.  1  don't  think  It  was 
wide  enough  so  two  teams  could  pass  in  that 
place. *'  Evidence  was  given  tending  to  show 
that  the  road  had  continued  to  be  as  it  was 
in  July  up  to  the  time  of  the  trial,  and  there 
was  evidence  tending  to  show  that  it  was  re- 
paired somewhat  in  October  of  the  same  year. 
There  was  some  conflict  of  evidence  on  this 
point,  namely,  as  to  whether  repairs  had  been 
made.  The  court  allowed  a  witness  for  the 
plaintiff,  Mr.  Pollard,  to  testify  in  rebuttal, 
against  the  objection  of  the  defendant,  that 
in  October  of  that  year  Mr.  Col  ling  wood  and 
Mr.  Shields  and  other  men  had  been  upon  the 
bank,  and  plowed  it  all  alon^,  and  scraped 
it  down,  and  covered  the  main  road  at  the 
rocky  point.  Witness  had  some  difficulty  in 
getting  across  there  with  a  load  of  wheat, 
and  noticed  the  change  when  he  went  back 
in  the  evening.  This  was  before  the  trial 
and  view  by  the  jury.  The  plaintiff  in  mak- 
ing out  her  cause  onered  in  evidence  the  no- 
tice served  on  the  supervisors  mentioned  in 
the  pleadings,  and  objection  was  made  to  its 
reception  in  evidence  as  an  insufficient  de- 
scription and  designation  of  the  cause,  char- 
acter, and  kind  of  injury,  and  for  that  the 
proof  showed  that  the  injury  was  not  received 
from  loose  rock,  but  by  a  rock  fast  in  the 
track.  The  court  overruled  the  objection. 
The  substance  of  the  notice  has  already  been 
stated.  Dr.  Pearce  testified  as  to  the  char- 
acter and  extent  of  the  injuries  to  the  plain- 
tiff;  that  she  had  two  cuts  on  the  back  of 
her  head,  extending  to  the  bone,  and  they  had 
bled  considerably ;  that  there  were  bruises  on 
the  back,  just  between  the  shoulders  and  just 
above  the  lower  portion  of  the  spine;  that 
she  complained  of  the  pain  most  just  above 
the  lower  part  of  the  spine,  on  each  side  of 
it ;  that  he  saw  her  from  time  to  time  for  sev- 
eral weeks,  and  had  attended  her  for  trouble 
in  her  back  and  spine  ever  since  that  time 
occasionally ;  that  the  condition  of  the  back 
is  that  there  is  a  point  of  tenderness  at  the  i 
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junction  of  the  sacrum  with  the  last  lumbar 
vertebra,  and  another  between  the  third  and 
fourth  dorsal  vertebra  between  the  shoulders ; 
that  she  complains  of  pain  radiating  from 
those  points ;  that  the  nature  and  cause  of  it 
is  spinal  concussion;  that  a  trouble  that  has 
lasted  thus  far,  and  as  active  as  this,  with 
the  tenderness  and  pain,  would  probably  con- 
tinue through  life ;  that  during  the  period  of 
treatment  there  had  been  a  pregnancy  occur- 
ring about  eight  weeks  after  the  injury,  and 
during  that  there  had  not  been  a  chance  of 
making  as  active  treatment  as  there  would 
have  been  otherwise ;  that  there  was  an  im- 
provement in  her  condition  for  the  first  five 
or  six  weeks,  but  the  last  six  months  he  dis- 
covered no  improvement ;  that  he  thought  she 
might  have  received  benefit  from  treatment 
in  the  earlier  stages  that  she  could  not  re- 
ceive after  she  became  pregnant;  that  there 
had  been  an  attempt  maae  to  cure  her  for  the 
first  four  or  five  weeks,  not  since ;  that  since 
that  time  he  bad  done  notliing  except  to  re- 
lieve htrT  pain  ;  that  he  could  have  continued 
to  blister  the  lower  part  of  the  spine,  but 
there  would  have  been  danger  of  causing  a 
miscarriage,  and  this  was  the  reason  he 
discontinued  treatment.  The  circuit  court 
charged  the  jury:  "If  the  after- pregnancy 
of  the  plaintiff  may  have  prolonged  the  in- 
jury or  delayed  her  recovery,  the  damages 
which  she  is  entitled  to  recover  in  this  ac- 
tion, if  you  find  that  she  is  entitled  to  re- 
cover, are  not  to  be  reduced  by  you  because 
of  such  pregnancy."  The  court  chartred  the 
Jury,  at  the  request  of  the  defendant,  that 
^  it  was  the  duty  of  the  plaintiff,  after  the  ac- 
cident, to  take  reasonable  care  of  herself,  and 
to  avoid,  so  far  as  was  reasonable,  doing  any- 
thing which  would  tend  to  increase,  possibly 
prolong. or  render  permanent  her  injuries, suf- 
ferings, or  disability."  The  defendant  re- 
?[uested  the  court  to  charge  that  if  they  found 
rom  the  evidence  **  that  the  injuries,  suffer- 
ings or  disability  of  the  plaintiff  were  in- 
creased or  rendered  permanent  by  any  want 
of  such  ordinary  care  on  her  part,  or  by  rea- 
son of  her  becoming  pregnant  after  the  ac- 
cident, and  such  pregnane;^  prevented  proper 
medical  treatment  of  her  injuries,  and  such 
want  of  treatment  resulted  in  increased  pro- 
longation or  permanency  of  her  injuries, 
sufferings,  or  disability,  which  would  not 
otherwise  have  resulted,  she  cannot  recover 
from  the  defendant  for  any  increased  pro- 
longation or  permanency  of  "her  injuries,  suf- 
fering or  disability  resulting  from  such  want 
of  care,  if  you  find  there  was  such  want  of 
care,  or  from  such  pregnancy,  if  you  find 
there  was  such  pregnancy."  This  falter  in- 
struction the  court  refused.  The  Jury,  hav- 
ing been  out  some  time,  returned  into  court, 
stating  that  tJiey  differed  on  what  some  of 
the  witnesses  testified  to  as  to  the  condition 
of  the  road  at  tl^e  time  it  was  repaired  and 
after,  and  desired  to  have  the  testimony  of 
John  Pollard,  James  Smith,  and  William 
Smith  read  to  them  again  by  the  reporter. 
This  counsel  for  both  parties  agreed  might 
be  done.  The  testimony  of  Pol  lard  was  read. 
The  court  stated  to  them  the  drift  and  sub- 
stance of  such  testimony  of  James  and  Wil- 
liam Smith   and  other  witnesses,  and   an 
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exception  was  taken  because  the  testimony 
of  the  Smiths  was  not  read.  The  court  re- 
marked on  this  subject:  "As  it  is  called  to 
my  attention  by  counsel  for  the  defendant,  I 
state  to  you  that  the  substance  of  the  testi- 
mony of  Smith  was  that  there  was  no  change 
made  in  this  highway  in  October. "  TheJ  ury 
found  a  verdict  in  favor  of  the  plaintiff  for 
$550,  and,  after  a  motion  for  a  new  trial  for 
various  reasons  had  been  overruled,  judgment 
was  rendered  upon  the  verdict,  from  which 
the  defendant  appeals. 

Ifessra,  Reese  A  Carter  and  W.  E. 
Carter,  for  appellant: 

The  notice  is  defective,  for  the  reason  that 
it  does  not  describe  "generally  the  insufficiency 
or  want  of  repair"  which  it  is  claimed  occa- 
sioned the  injury. 

Rev.  Slat.  ^  1889. 

On  the  contrary,  it  assigns,  as  the  cause  of 
the  alleged  injury,  an  alleged  insufflcieocy 
which,  if  the  evidence  of  the  plaintiff  and  her 
son,  who  alone  know  what  caused  the  accident, 
is  to  be  believed,  was  not  the  true  cause. 

Weber  v.  Greenfield,  74  Wis.  236;  Plum  v. 
Fond  du  Lac,  61  Wis.  897;  S^uiU  v.  Tomah,  81 
Wis.  849;  Noonan  v.  Lawrence,  180  Mass.  168; 
Milea  v.  Lynn,  Id.  898.  See  also  Madden  v. 
Springfield,  181  Mass.  441. 

If  plaintiff  failed  to  use  ordinary  care  and 
dilij^ence  to  cure  herself,  or  if  she  did  any  act 
which  prevented  or  retarded  her  recovery,  the 
defendant  is  not  liable  for  the  consequences 
resulting  from  such  want  of  ordinary  care  and 
diligence,  or  from  such  act. 

Oliver  v.  La  ValU,  86  Wis.  693;  StewaH  v. 
Bipon,  88  Wis.  584.. 

Messrs.  J.  P.  Smelker  and  Aldro  Jenks, 
for  respo'ident: 

One  who  receives  personal  injuries  resulting 
proiimately  from  the  negligence  or  the  wrong- 
ful act  of  another  may  recover  the  damages 
actually  sustained,  though  a  predisposition  to 
disease  may  have  aggravated  them. 

McAamara  v.  GhntontiUe,  62  Wis.  207,  61 
Am.  Rep.  722;  Brown  v.  Chicago,  M.  d  ^Y.  P. 
JB.  Co,  64  Wis.  842, 41  Am.  Rep.  41;  JStewart  ▼. 
Eipon,  88  Wis.  584. 

If  the  plaintiff  had  been  pregnant  at  the 
time  she  received  Ibe  injury  such  pregnancv 
would  not  have  prevented  her  recovering  full 
damages  resulting  from  defendant's  negligence 
even  though  such  pregnancy  may  have  ag- 
gravated the  injury  and  prevented  her  from  re- 
ceiving proper  treatment. 

BrowH  V.  Chicago,  M.  cfe  8t,  P.  B.  Co,  supra. 

Upon  what  principle  can  it  be  claimed  that 
the  rule  should  be  different  because  pregnancy 
occurs  after  instead  of  before  the  injury? 

Physicians  are  constantly  permitted  to  testify 
that  the  ills  and  accidents  to  which  flesh  is  heir 
would  probably  affect  an  injured  part  or  mem- 
ber and  aggravate  its  condition  and  make  the 
illness  itself  more  severe  or  dangerous  than  it 
otherwise  would  be.  How  can  it  be  less  a 
subject  of  compensation  because  this  result 
actually  occurs  before  the  trial  instead  of  in- 
dulging in  the  supposition  that  it  might  occur 
in  the  future. 

LangwortJijf  v.  Oreen  Twp,  88  Mich.  207; 
Alabama  O.  8.  B.  Co,  ?.  Bill,  98  Ala.  614. 
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Piiiney»  J.,  delivered  the  opinion  of  the 
court: 

1.  The  statute  requires  (Sanborn  &  Berry- 
man  Stat.  §  1839)  as  a  condition  of  main- 
taining an  action  for  damages  sustained  by 
any  person  b^  reason  of  the  insufficiency  or 
want  of  repairs  of  any  highway,  that  within 
ninety  days  after  the  happening  of  such  event 
notice  in  writing  signed  by  the  party,  his 
a^ent  or  attorney,  shall  be  given  to  a  super- 
visor of  the  town  against  which  damages  are 
claimed,  **  stating  the  place  where  such  dam- 
age occurred,  and  describing  generally  the 
insufficiency  or  want  of  repair  which  oc- 
casioned it."  The  ob^iect  of  the  notice  is 
**that  the  town  authorities  may  investigate 
and  ascertain  the  fact,  both  as  to  the  defect 
in  the  highway  and  of  the  injury  occasioned 
by  it."  Plum  v.  Fond  du  Lac,  51  Wis.  898. 
Reasonable  certainty  is  all  that  is  required. 
''The  notice  should  point  as  directly  and 
plainly  to  the  place  of  the  injury  as  is 
reasonably  practicable,  having  regard  to 
its  character  and  surroundings."  white  v. 
Stowe,  64  Vt.  610.  And  this  rule  this  court 
has  held  in  Weber  v.  Greenfield,  74  Wis.  288, 
to  be  founded  in  good  sense,  and  may  be 
easilv  complied  with.  The  notice  in  Weber 
V.  OreenfiM,  supra,  was  held  defective  be- 
cause misleading,  in  that  it  not  only  wrongly 
described  the  place  of  the  injury,  but  was 
inaccurate  in  other  respects  as  ful  ly  stated  in 
the  opinion  of  the  court.     74  Wis.  286. 

In  this  case  the  road  is  described  as  the  one 
leading  from  the  city  of  Dodgeville  past  the 
Flojrd  schoolhouse  in  the  said  town,  and  the 

Sarticular  place  and  the  particular  point  is 
esignated  as  being  about  100  yards  east  of 
the  residence  of  Mrs.  Freeman,  and  some- 
where near  the  line  of  sections  20  and  29,  in 
township  7  N.,  range  8  E.  in  said  town ;  and 
the  insufficiency  and  want  of  repair,  which 
in  this  case  served  to  locate  the  place  of  in- 

i'ury,  was  the  general  bad  condition  of  the 
ignway  and  some  loose  stones  lyinj?  in  the 
traveled  track  of  said  highway.  The  evi- 
dence does  not  disclose  any  other  practicable 
method  of  describing  the  locus  in  quo  by  its 
surroundings,  and  shows  also  that  before  it 
was  served  the  plaintiff's  husband  visited  the 
place  with  the  supervisors,  and  pointed  out 
the  precise  defect  complained  of,  and  that  the 
supervisors  examined  the  entire  road  through 
the  rocky  point  mentioned.  The  notice  was 
signed  by  Doth  the  plaintiff  and  her  husband, 
the  latter  being  also  a  claimant  for  satisfac- 
tion for  damages  sustained  b^  the  same  cf  use. 
We  think  that  from  the  notice  itself  and  the 
objects  and  points  described  in  it,  there  could 
be  no  difficulty  experienced  In  finding  the 
place  of  the  injury,  notwithstanding  it  may 
have  been  inaccurate  in  stating  that  the  in- 
jury was  caused  by  loose  stones  in  the  trav- 
eled track,  instead  of  a  stone  partly  imbedded 
in  t^e  road,  as  the  evidence  showed  to  be  the 
fact,  (Fopper  v.  Wheatland,  59  Wis.  628, )  and 
meets  the  requirements  of  the  rule  stated  in 
Web&r  V.  Greenfield,  supra.  As  a  mere  ques- 
tion of  variance  in  respect  to  the  stone  being 
partly  imbedded  in  the  road,  instead  of  being 
loosest  'ues,  we  think,  in  view  of  the  condi- 
tion of  the  road  at  this  rocky  point,  it  could 
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not  have  misled  the  town  ofiEicers.  Such  a 
variance  between  an  allegation  in  a  pleading 
and  i>roof  would  be  properly  disregarded. 
The  circumstance  that  the  stone  which  caused 
the  injury  was  described  as  loose,  when  in 
fact  it  was  fastened  or  imbedded  in  the  track, 
was,  we  think,  immaterial,  if  either  in  a 
loose  or  imbedded  condition  it  constituted  an 
insuHIciency  or  want  of  repair,  as  the  jury 
have  found  to  be  the  fact. 

2.  There  was  no  error  in  admitting  the  evi- 
dence of  the  witness  Persons  describing  the 
condition  of  the  road  at  the  point  in  question 
two  weeks  after  the  accident,  and  during  the 
spring  and  summer  of  1891.  There  was  no 
evidence  to  show  that  any  repairs  had  been 
made  within  that  time,  and  the  evidence 
tended  to  show  that  its  condition  had  re- 
mained during  all  this  time  practically  un- 
changed, down  to  the  7th  of  October.  As  we 
understand  the  testimony,  it  was  attempted 
to  be  shown  on  the  part  of  the  town  that  there 
had  been  no  material  change  down  to  the  time 
of  the  trial.  As  the  jury  had  visited  or  were 
about  to  visit  and  view  the  place,  it  was 
competent  to  show  by  the  witness  Pollard 
that  earth  had  been  plowed  upon  the  banks 
and  thrown  in  upon  the  track,  materially 
changing  the  situation.  As  this  evidence 
was  offered  in  rebuttal  of  the  defendant's 
claim,  there  can  be  no  doubt  that  it  was  prop- 
erly received. 

8.  The  objection  that  it  was  error  for  the 
court  not  to  read  to  the  jury  the  evidence  of 
the  two  Smiths  who  were  witnesses  at  the 
trial,  as  well  as  that  of  Mr.  Pollard,  when 
they  came  into  court  asking  that  the  testi- 
mony of  these  witnesses  might  be  read  to 
them,  cannot  be  maintained.  We  do  not  un- 
derstand that  the  court  refused  to  have  the 
testimony  of  the  Smiths  read,  but  that,  after 
the  testimony  of  the  witness  Pollard  had  been 
read,  the  court  stated  the  substance  of  their 
evidence  on  the  point  in  question.  How 
much  of  the  evidence  and  what  parts  of  it 
may  be  stated  anew  or  read  to  the  jurv  under 
such  circumstance  is  a  question  within  the 
discretion  of  the  presiding  judge,  under  sec- 
tion 2855,  Rev.  Stat.,  and  error  can  be  as- 
signed in  this  respect  only  in  case  of  a  clear 
abuse  of  such  discretion.  Byrne  y.  Smith, 
24  Wis.  68. 

4.  Krror  is  assigned  that  when  the  jury 
came  into  court  to  near  some  of  the  testimony 
read,  the  presiding  judge  stated  that  **  there 
is  no  question  at  all,  under  the  testimony, 
that  there  was  a  stone  there,  [in  the  traveled 
track.]  Its  size  and  character  and  exact  lo- 
cation you  are  to  determine. "  He  stated  also, 
in  substance,  the  testimony  of  the  witnesses 
on  both  sides  as  to  its  size  and  situation,  and 
added  that  "you  will  have  to  determine  these 
matters.  There  is  a  conflict  of  testimony, 
and  you  will  have  to  try  and  reconcile  this 
testimony,  and  arrive  at  some  conclusion." 
We  do  not  think  there  was  any  error  in  this 
respect.  We  think  the  undisputed  testimony 
of  all  witnesses  having  any  definite  knowl- 
edge on  the  subject  is  that  there  was  a  stone 
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or  stones  in  the  traveled  track,  'nw  oouit 
left  the  question  of  their  size,  character,  and 
location  to  the  jury  to  find  whether  they  con- 
stituted a  defect  or  want  of  repair  which 
caused  the  plaintiff's  injury. 

5.  Tlie  instructions  of  the  court  in  respect 
to  the  effect  of  the  after-pregnancy  of  the 
plaintiff  upon  the  question  of  damages,  we 
think  were  correct.  If  the  plaintiff  had  ren- 
dered the  consequences  of  the  wrongful  act 
of  the  defendant  more  severe  or  injurious  to 
herself  by  some  voluntary  act  which  it  was 
her  duty  to  refrain  from,  or  if  by  her  neglect 
to  exert  herself  reasonably  to  limit  the  in- 
jury and  prevent  the  damages,  in  the  cases 
m  which  the  law  imposes  that  duty,  and 
thereby  she  suffered  additional  injury  from 
the  defendant's  act,  evidence  is  admissible 
in  mitigation  of  damages  to  ascertain  to 
what  extent  the  damages  claimed  are  to  be 
attributed  to  such  acts  or  omissions  of  the 
plaintiff.  It  is  a  question  of  negl  igence,  and 
the  measure  of  duty  is  ordinary  care  and  dil  i- 
gence  in  the  adoption  of  such  measures  of 
care  or  prevention  as  the  case  required  and 
were  within  her  knowledge  or  power.  1 
Suth.  Damages,  g  155. 

It  does  not  appear  that  her  medical  adviser 
gave  her  any  caution  to  avoid  sexual  inter- 
course, or  even  pregnancy,  nor  is  there  any 
evidence  to  show  that  she  knew  or  understood 
that  the  nature  of  her  injury  was  such  that 
it  was  not  prudent  that  she  should  do  so. 
The  mere  fact  that  eight  weeks  after  the  in- 
jury pregnancy  occurred,  and  when  no  cau- 
tion in  that  respect  appears  to  have  been 
given  by  her  medical  adviser,  is  not  neces- 
sarily and  as  a  matter  of  law  sufficient  ground 
to  justify  a  reduction  of  damages  for  the  in- 
jury caused  by  the  defendant's  negligence, 
although  the  results  of  the  injury  may  have 
been  thereby  prolonged,  or  her  recovery  de- 
layed. The  instructions  given  were  correct 
in  view  of  the  testimony,  and  the  one  asked 
by  the  defendant  was  properly  refused.  The 
doing  of  any  act  which  prevented  or  retarded 
her  recovery  is  not  of  itself  a  ground  for 
reduction  of  damages.  To  have  that  effect 
it  must  have  been  a  negligent  act,  and 
whether  an  act  is  or  is  not  negligent  is  a 
question  for  the  jury,  and  not  of  law  for  the 
cx)urt,  if  different  minds  may  properly  draw 
different  inferences,  even  from  the  same  es- 
tablished facts.  The  instructions  asked  en- 
tirely ignored  this  material  consideration, 
whether  the  plaintiff  was  neglij^ent  or  at 
fault  for  what  occurred  after  her  injury.  A 
considerable  number  of  witnesses  were  ex- 
amined on  each  side,  and  in  many  respects 
the  evidence  is  conflicting.  The  circuit  court 
was  satisfied  with  the  findings  of  the  jury, 
and  denied — ^as  we  think,  very  properly — a 
motion  to  set  aside  the  verdict  as  being  con- 
trary to  the  evidence.  The  verdict  is  a'small 
one  in  view  of  the  evidence  as  to  the  char- 
acter of  the  plaintiff's  injuries.  We  find  no 
error  justifying  a  reversal  of  the  judgment 
of  the  circuit  court. 

TTiejudfftnent  iff  the  Oireuit  Churt  is  affirmetU 
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The  preventioii  of  bidding  at  a  master's 
■ale  on  foreeUMnire  by  tbe  moitflraffor*B  an- 


Doanoement  of  an  iDteDtlon  to  bid  Tor  henelf, 
and  of  the  fact  that  8be  was  a  widow  dependent 
on  the  land  for  support,  wfll  require  the  sale  to 
be  set  aside  although  there  was  no  misrepresen- 
tation or  concealment  of  facts. 

CFebruary  28, 18BB.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 


flinm,— Effect  of  vreventingor  ehecMng  bids  upon 
the  vaiialty  of  sales  at  ottotion. 

The  snbjeot-matter  of  this  note  wUl  be  treatedof 
In  three  branches:  first,  the  ireneral  rule  applicable 
to  all  sales  at  auction;  second,  the  qualifications  or 
exceptions  to  the  general  doctrine;  and  third,  the 
Bngllsh  oases  affecting  the  subject. 

L  The  oejierdl  niZe. 

The  general  principle  of  law  applied  to  aU  sales 
at  auction  is,  that  any  act  of  the  auctioneer,  or  of 
the  party  selling,  or  of  third  parties,  as  purchasers, 
which  prevents  a  fair,  free,  and  open  sale,  or 
which  diminishes  competition,  and  stifles  or  chills 
the  sale,  is  contrary  to  public  policy  and  renders 
the  sale  null  and  yold.  Farr  v.  Sims,  Rich.  Bq. 
Cas.  122, 24  Am.  Dec.  806;  Hamilton  y,  Hamilton,  2 
Blch.  Bq.  365, 40  Am.  Dec.  58. 

In  Smith  ▼.  Greenlee,  18  N.  0. 128, 18  Am.  Dec. 
664,  Henderson,  Ch.  J.,  stated  the  law  thus:  '*A 
sale  at  auction  is  a  sale  to  the  best  bidder;  its  ob- 
ject, a  fair  price,  its  means,  competition.  Any 
agreement,  therefore,  to  stifle  competition  is  a 
fraud  upon  the  principles  on  which  the  sale  is 
founded.  It  not  only  vitiates  the  contract  between 
the  parties,  so  that  they  can  claim  nothing  from 
each  other,  but  also  any  purchase  made  under  It, 
their  claims  against  the  vendor  being  weaker  than 
those  against  each  other,  policy  alone  forbidding 
that  the  last  mentioned  should  be  enforced,  but 
both  policy,  and  Justice  uniting  to  condemn  the 
former.  If  this  be  the  rale  with  regard  to  auctions 
instituted  by  private  individuals,  a /ortiori  should 
it  be  as  to  those  public  auctions  instituted  by  law 
for  great  public  purposes;  such  as  execution  sales, 
where  the  object  is  to  secure  the  creditor,  tf  pos- 
sible, the  satlstaotlon  of  his  debt,  and  at  the  same 
time  to  obtain  for  the  debtor  a  fair  price  f or  hisprop- 
erty.  Men  may. .  .  abstain  from  bidding  without 
Incurring  any  legal  censure.  They  have  a  right  to 
abetafn  from  action . . .  but  if  they  do  act,they  must 
do  It  fairly.  They  cannot  claim  to  themselves  any 
benefit  from  a  sale,  the  first  principles  of  which 
Uiey  have  violated,  fair  competition  being  the 
very  essence  of  an  auction  sale.  8o,  on  the  other 
hand,  an  agreement  not  to  bid,  for  the  purpose  of 
paralyzing  competition  Is  a  fraud  upon  the  ven- 
dor, and  vitiates  the  sale  at  least  so  far  that  no 
party  to  such  agreement  can  claim  any  benefit 
from  it.  ...  I  think,  also,  that  the  fraud  Is  of  such 
a  character  that  It  vitiates  the  sale  at  law.** 

But  in  Piatt  v.  Oliver,  1  McLean,  285,  the  court 
drew  a  distinction  between  a  purchase  at  a  sheriff *s 
sale  and  at  an  ordinary  voluntary  auction  sale, 
holding  that  any  agreement  not  to  bid  or  to  stifie 
or  reduce  the  bidding  or  that  one  should  purchase 
for  all,  at  the  former  sale  would  Invalidate  It,  but 
that  to  hold  individuals  might  not  associate  togeth- 
er for  the  purchase  of  land  at  an  ordinary  auction 
sale  would  be  a  novel  doctrine  and  contrary  to 
what  has  been  generally  practiced  by  purchasers, 
under  the  sanction  of  the  government,  the  pro- 
ceedings being  fair  and  open. 

Tbese  principles  are  clear,  salutary,  and  well  es- 
tablished, for  although  such  acts  may  not  be  con- 


trary to  the  strict  rules  of  morality,  yet  they  are 
void  as  being  contrary  to  public  policy,  and  to  its 
maxims.   Jones  v.  Bandall,  1  Oowp.  89. 

That  contracts  against  public  policy  are  void,  and 
will  not  be  carried  into  effect  by  courts  of  Justica> 
are  principles  of  law  too  well  tsuiblishod  to  require 
the  support  of  authorities.  See  opinion,  James  v* 
Fulcrod,  6  Tex.  618, 65  Am.  Dec.  743. 

A  plaintiff  cannot  recover  u  pon  a  cause  of  action 
arising  out  of  a  contract  made  in  fraud,  or  to  the 
prejudice  of  a  third  party.  Blackford  v.  Preston, 
8T.  R.86. 

Neither  can  he  recover  upon  a  contract  which 
violates  tbe  rules  of  decency  or  moraUty  or  op* 
poses  principles  of  sound  policy.  Mitchell  v. 
Smith,  1  Binn.  120, 2  Am.  Dec.  417. 

All  contracts  that  have  for  their  object  the  pre- 
vention, checking,  or  chilling  of  bids  at  auction 
sales  come  within  the  doctrines  above  set  forth, 
and  operate  as  a  fraud  u  pon  tbe  debtor  and  his  re- 
maining creditors,  by  depriving  the  former  of  the 
opportunity  which  he  ought  to  possess,  of  obtain- 
ing a  full  equivalent  for  the  property  which  is  de- 
voted to  the  payment  of  his  debts,  and  opens  the 
door  for  oppressive  speculation.  Jones  v.  Oaswell, 
8  Johns.  Gas.  20, 2  Am.  Dec.  134. 

The  debtor  ought  to  obtain  a  fair  equivalents 
Cocks  v.Iaard,  74  U.  S.  7  WalL  550, 19  L.  ed.  276. 

In  every  case,  however,  the  question  as  to  wheth- 
er or  not  a  sale  is  void  by  reason  of  the  prevention 
of  fair  bidding  between  the  purchasers,  by  which 
the  sale  Isstified,  Is  one  of  fact  to  be  determined  by 
the  Jury  from  the  evidence.  Pike  v.  Balch,  88  Me. 
802, 61  Am.  Dec.  248;  Kearney  v.  Taylor,  66  U.  &  16 
How.  404, 14  L.  ed.  787;  Hopkins  v.  Ensign,  0  L.  B.  A« 
721, 122  N.  Y.  144;  Allen  v.  Stephanes,  18  Tex.  668. 

The  true  principle  would  seem  to  be  that  an  agree- 
ment to  become  a  purchaser  at  a  sale  by  auction  and 
that  another  shall  refrain  from  bidding  and  share  in 
the  benefits  will  or  will  not  be  fraudulent  as  the  diw 
cumstances  of  the  case  show  innocence  of  Inten* 
tlon  or  a  fraudulent  purpose  in  making  such  agree- 
ment, that  where  such  arrangement  is  nuide  for 
the  purpose  and  with  the  view  of  preventing  fair 
competition,  and  by  reason  of  want  of  bidders  to 
depress  the  price  below  the  market  value,  it  will  be 
illegal,  and  may  be  avoided  as  between  the  parties, 
as  a  fraud  upon  the  rights  of  the  vendor.  Phippen 
V.  Stickney,  8  Met.  884. 

In  Bellows  v.  Bussell,  20  N.  H.  427,  61  Am.  Dea 
288,  the  court  held  that  if  fraud  was  alleged  it  must 
be  established  by  tbe  verdict  of  the  Jury. 

Thus  In  HamUton  v.  Hamilton,  2  Blch.  Bq.  856, 
40  Am.  Dec.  68,  where  the  direct  effect  of  the  ar- 
rangement, made  between  certain  creditors  upon 
a  sale  ordered  by  the  court  for  the  satisfaction  of 
liens,  was  to  withdraw  from  the  market  a  compet- 
itor who  was  prepared  to  bid  a  considerable  sum 
more  than  the  actual  purchaser,  thereby  injuring 
the  other  creditors,  tbe  court  held  tbe  sale  void, 
as  there  was  not  full  and  fair  competition,  and  that 
the  agreement,  tbe  object  and  effect  of  which  was 
to  chill  the  sale  and  stifle  competition,  was  illegal, 
and  consequently  the  party  thereto  could  derive  no 
benefit  from  tbe  sale. 
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Oconee  CouDty  in  favor  of  defendants  in  an 
action  brought  to  set  aside  and  prevent  the 
completion  of  a  sale  of  a  tract  of  land  under  a 
ludgment,  upon  foreclose  of  a  mortgage  given 
DY  defendant,  Margaret  I.  Gibson,  to  Adger 
College.  Reversed. 
The  following  is  the  decree  appealed  from: 

^  This  case  was  heard  by  me  on  the  plead- 
ings and  certain  affidavits  and  statements 
used  as  evidence  by  consent  and  agreement 
of  counsel.  This  (is)  a  proceeding  to  Bet 
aside  or  prevent  the  completion  of  a  sale  of 


a  tract  of  land  made  by  the  master  under  a 
ludgment  of  foreclosure  of  a  mortgage  given, 
by  the  defendant  Mrs.  Gibson  to  Adger  Col- 
lege, of  which  the  plaintiff  is  receiver,  which 
judgment  was  rendered  in  an  action  brouj^ht 
by  the  plaintiff  against  Mrs.  Gibson.  The 
allegation  that  the' land  was  bid  ofT  by  Mrs. 
Gibson  for  Mrs.  Biemann  is  not  sustained  by 
the  proof.  The  title  was  drawn  up  in  the 
name  of  Mrs.  Biemann,  and  duly  signed  and 
witnessed,  but  I  &m  satisfied  that  it  was  ex- 
ecuted in  this  way  only  as  a  mortgage  to 
Mrs.  Biemann  to  secure  the  sum  of  $100, 


80  in  Jones  v.  Caswell,  8  Johns.  Gas.  29,  9  Am. 
Deo.  184,  where  the  action  was  upon  promissory 
notes  fflvenby  the  purcbaser  at  an  execution  sale, 
for  a  greater  amount  than  would  ratisfy  the 
amount  due  to  the  execution  creditor,  tbe  oonsid- 
eratdon  being*  the  creditors*  promise  not  to  bid 
avralnst  such  purcbaser  thereby  stiflinir  the  sale, 
the  court  held  no  recovery  could  be  had,  as  the 
agreement  was  against  morality  and  public  policy 
which  encouraged  bidding  at  sales  on  execution. 

Where  a  steptather  of  one  of  the  complainants 
cautioned  the  bidders,  aud  actually  forbade  the 
sale,  declaring  that  those  who  bought  would  pur- 
chase a  law-suit,  and  there  was  proof  of  an  agree- 
ment between  the  purchaser  and  another  not  to  bid 
against  each  other,  the  court  held  that  such  an 
agreement  vitiated  the  sale  as  a  fraud  upon  the 
law  and  against  public  policy.  Loyd  v.  Malone,  28 
III.  48, 74  Am.  Dec.  179. 

80  where  a  mortgagee  on  a  sherilTs  sale  of  the 
mortgage  property  announced  that  the  sale  was 
only  of  the  equity  of  redemption  and  thereby  pro- 
cured tbe  whole  property  at  a  sum  much  below  its 
real  value,  the  court  held  that  such  sale  was  void, 
and  passed  no  title.  Martin  v.  Banletc,  6  JEUoh,  L. 
641,  67  Am.  Dea  770. 

And  where  an  administrator,  knowing  that  oth- 
ers who  were  anxious  to  bid  were  coming  to  at- 
tend the  sale,  pressed  It  on,  and  offered  a  consider- 
ation to  other  creditors  not  to  bid,  thereby  causing 
the  property  to  be  sold  for  about  one  third  of  its 
real  value  to  a  near  relative,  the  court  set  tbe  sale 
aside  on  the  ground  of  fraud  In  fact  and  in  law. 
Pearson  v.  Morelaod,  7  Smedes  ft  M.  600,  45  Am. 
Dec.  819. 

80  in  Hook  T.  Turner,  28  Ma  883,  the  court  held 
that  a  contract  to  refrain  from  bidding  at  a  Ju- 
dicial sale  was  void. 

And  the  same  court  declared  the  law  the  same  in 
the  case  of  a  fraudulent  combination  or  secret  ar- 
rangement among  bidden  and  parties  to  obtain  a 
reduced  price  at  a  sale  under  a  mortgage.  Milten- 
berger  v.  Morrison,  89  Mo.  71. 

The  supreme  court  of  Mississippi  held  that 
any  fraudulent  management  or  misrepresentation 
which  prevents  tbe  attendance  of  bidders  or  which 
suppresses  fair  bidding  will  vitiate  the  sale.  New- 
man V.  Meek,  1  Freem.  Ch.  441. 

And  the  same  principles  have  been  applied  to  a 
mle  of  lands  on  partition,  where  tbe  bidders  agreed 
that  all  should  refrain  from  bidding  except  one, 
who  became  the  purchaser,  and  share  the  pi*oflt8 
between  them,  the  property  being  thereby  ac- 
quired at  a  sacritloe.  Wooton  v.  Hlnkle,  HO  Mo. 
£90. 

Also  to  the  case  of  underbidding  on  the  part  of 
the  vendor  or  his  auctioneer  (Trust  v.  Delaplaine, 
8E.  D.  Smith,  219;— such  underbidding  vitiating 
the  sal« 

And  to  the  case  of  an  agreement  not  to  bid  at  an 
admini8trator*s  sale  by  parties  interested,  such 
agreement  being  contrary  to  pjblic  policy  and 
void.  Ingram  v.  Ingram,  49  N.  C.  138.  It  is  contra 
Inmos  mores, 
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Again  where  plaintiff  claimed  as  purchaser  at  a 
sVbriff's  sale  by  auction  and  the  defendant  alsa 
claimed  as  purchaser  under  a  prior  sale  on  another 
Judgment,  tbe  plaintiff  contending  that  the  sale  to 
the  defendant  was  tbe  result  of  a  fraudulent  con- 
spiracy between  the  purchaser  and  the  debtor  to 
prevent  tbe  attendance  of  bidders,  tbe  court  stated 
the  rule  that  the  fraudulent  vendee  gains  no  title 
although  an  innocent  creditor  may  obtain  a  firood 
title  to  the  money,  and  that  all  the  avenues  that 
facilitate  the  detection  and  overthrow  of  fraud, 
should  be  kept  open  and  free  from  the  Interposi- 
tion of  bars  and  estoppels.  Foulkv.  MoEarlane,  1 
Watts  Si  S.  297, 87  Am.  Dec.  467. 

Bo  whereupon  an  execution  sale  of  a  debtor's 
property,  the  same  was  bought  in  with  the  inten- 
tion of  defraudin^r  creditors,  and  for  tbe  debtor's 
benefit,  other  purchasera  being  deterred  from  pur- 
chasing, the  court  held  the  sale  void,  and  declared 
that  the  purcbaser  bad  no  lien  upon  the  property 
for  bis  purchase  money.  Stovall  v.  Farmera  &  M. 
Bank,  8  Smedes  &  M.  806,  47  Am.  Dec.  85. 

The  same  conclusion  was  arrived  at  in  Gilbert  v. 
Holfman,  2  Watts,  66,  26  Am.  Deo.  1U3,  a  case  of 
fraudulent  purchase  at  a  sheriff's  sale. 

And  where  there  was  a  fraudulent  combination 
to  defeat  tbe  claimant's  demands  at  a  sheriff's  sale 
under  an  execution,  by  selling  only  for  specie  not 
previously  advertised  but  announced  at  the  sale, 
the  court  held  that  such  act  vitiated  the  sole 
whether  done  by  the  auotiuneer  or  by  others,  as  it 
prevented  free  competition  between  the  purchas- 
ers. Farr  v.  Sims.  Blob.  Bq.  Gas.  122, 24  Am.  Deo. 
888. 

Where  a  person  tendered  fbr  the  purchase  of  an 
Insolvent  estate,  and  acting  in  coUusion  with  the 
debtor,  bought  off  a  higher  bid  so  that  his  own 
would  be  accepted,  the  court  held  tbe  transaction 
to  be  a  fraud  upon  the  creditors,  who  might  recov- 
er damages  therefor.  Jacobs  v.  Ransom*  Mont. 
L.  Rep.  5  Q.  B.  200. 

So  where  tbe  bidding  at  an  auction  sale  under  an 
execution  was  prevented  by  the  debtor's  request 
to  refrain  from  bidding  whereby  the  property  was 
bought  in  for  him  at  a  low  flgrure,  the  court  held 
such  sale  fraudulent  and  void  as  to  the  creditora 
even  as  against  a  subsequent  purchaser  with  no- 
tice.   Byers  v.  Fowler,  12  Ai k.  218,  M  Am.  Dec  STL 

Where  the  question  was  raised  upon  a  tax  sale 
the  court  held  that  a  partnership  or  contract 
formed  for  the  purchase  of  lands  at  a  SHle  for  taxes 
was  against  the  policy  of  the  law.  and  if  such  con- 
tractor partnerahip  was  entered  Into  for  the  express 
purpose  of  making  such  purchases,  it  was  a  fraud 
on  the  owner  of  the  property,  and  the  purt-ba^er 
could  not  obtain  an  available  title,  and  further 
that  any  combination  which  had  a  oendenoy  to  re- 
duce the  price  of  the  property  by  preventing  com- 
petition, operated  as  a  fraud  on  the  owner.  But  at 
tbe  same  time  the  court  Intimated  that  the  rule  did 
not  extend  to  every  case  of  partnership  purchase, 
wherein  speculation  was  not  the  object.  Dudley 
V.  Little,  2  Ohio,  504, 16  Am.  Deo.  875. 

Where  the  question  was  whether  the  owner  of 
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which  she  nrlTanccd  to  Mrs.  Gibson  to  enable 
her  to  comply  with  the  bid.  There  was 
therefore  no  collusion  between  these  two  de- 
fendants in  fraud  of  the  rights  of  plaintiff. 
When  the  property  was  offered  for  sale,  Mrs. 
Gibson  said,  in  the  presence  of  the  bystanders 
and  of  the  plaintiff,  that  it  was  her  intention 
to  bid  for  the  premises ;  that  she  was  a  widow, 
and  dependent  on  the  premises  fur  support ; 
and  desired  that  no  one  would  bid  against 
her.  The  property  was  worth  above  $1,000, 
and  the  only  other  person  who  was  prepare 
to  bid  was  willing  to  pay  $800,  and  the  mort- 


gage debt  was  over  |800.  The  statements 
made  by  Mrs.  Gibson  as  to  her  circumstances 
are  true.  Fraud  consists  i n  some  coDceal ment 
or  false  statement  which  is  calculated  to  mis- 
lead. In  this  case  there  was  nothing  said  by 
Mrs.  Gibson  to  impeach  the  title  to  the  prop- 
erty, or  the  yalidity  of  the  sale,  or  the  value 
of  the  property  in  any  way.  These  were  the 
only  things  in  which  either  the  plaintiff  or 
a  purchaser  had  any  interest.  I  do  not  see 
how  a  statement  of  facts,  especially  when  the 
statements  are  true,  and  do  not  mislead,  can 
be  said  to  be  a  fraud  on  the  rights  of  the 


an  execution  oould  be  permitted  to  enter  Into  an 
agreement  by  which  a  fair  sale  under  the  usual 
competition  oould  be  suppressed,  and  property,  to 
more  than  thhrty  times  the  amount  of  the  execu- 
tion, sold  for  a  nommal  sum,  in  order  to  leave  a 
balance  to  feed  the  execution,  and  enable  it  to 
sweep  away  property  to  an  unmeasurahle  extent, 
the  court  held  that  such  an  agreement  was  a^nat 
the  policy  of  the  law,  dangerous  to  the  rights  of 
property,  and  fraudulent  In  its  design.  Troup  y. 
Wood.  4  Johns.  Ch.  228, 1 L.  ed.  828. 

8o  where  the  plaintiff  and  defendant  bad  agreed 
not  to  bid  against  each  other  at  an  auction  sale 
and  to  divide  the  goods  which  were  to  be  pur- 
chased by  the  defendant,  the  court  held  the  afrree- 
ment  void  as  without  consideration  and  against 
public  poUcy  as  it  tended  to  affect  ihe  character 
and  value  of  the  sale.  PooUn  v.  Ward,  6  Johns. 
194. 

The  same  princilple  was  applied  In  Wilbur  v. 
How,  8  Johns.  444,  where  a  contract  or  Job  for 
making  a  road  was  put  up  for  sale  by  auction  and 
the  plaintiff  and  defendant  agreed  to  divide  It  be- 
tween them  in  case  either  became  the  purchaser. 

To  the  same  effect,  Atcheaon  v.  Mallon,  48  N.  Y. 
147. 8*Am.  Rep.  678. 

And  in  GuUck  v.  Ward,  10  N.  J.  L.  102,  18  Am* 
Dec.  880,  where  the  contract  was  to  forbear  com- 
peting In  proposals  for  carrying  the  mails,  the  pro- 
posals being  considered  in  the  nature  of  bids,  and 
the  persons  offering  them  as  bidders. 

So  In  Thompson  v.  Davies,  18  Johns.  112,  where 
there  was  an  agreement  between  execution  and 
other  creditors  as  to  bidding  at  an  execution  sale 
of  the  debtor*s  proi>erty,  and  for  a  division  there- 
of afterwards,  the  court  held  such  agreement  void 
as  contrary  to  public  policy  and  followed  the  rul- 
ing of  the  court  in  Jones  v.  Oaswell,  8  Johns.  Gas. 
29, 2  Am.  Bep.  184. 

Where  the  directors  of  a  company  procured  a 
mortgage  to  be  foreclosed  for  a  sum  much  In  ex- 
cess of  the  sum  due,  by  means  of  a  fraudulent  com- 
bination with  the  purchaser,  whereby  fair  and  free 
competition  was  prevented,  the  court  declared  the 
purchaser  a  trustee  for  the  creditors.  Drury  v. 
MUwaukee  &  &  R.  Oo.  74  U.  &  7  Wall.  289, 19  L, 
ed.40. 

Again,  In  Faust  ▼.  Haas,  78  Pa.  286,  where  an  ar- 
rangement was  made  by  an  attorney  to  purchase 
for  the  debtor  and  carried  out,  the  money  being 
paid  by  the  defendant,  another  Judgment  creditor 
to  whom  the  property  was  conveyed  upon  terms 
that  the  debtor  should  repay  him,  the  onurt  held 
ft  a  trust  and  the  purchaser  a  trustee  ex  malefleio 
for  the  debtor  as  any  trick  or  artifice  resorted  to 
at  ^  sheriff's  sale  will  constitute  the  purchaser  a 
trustee  for  the  party  defrauded. 

And  where  part  of  the  creditors  of  a  debtor 
agreed  not  to  bid  against  each  other  at  a  sheriff's 
sale  of  the  debtor's  property  and  employed  one  of 
the  attorneys  for  the  parties  to  bid  for  their  Joint 
benefit  In  proportion  to  their  respective  interests 
in  the  Judgment,  and  excluded  the  complainants 
from  participating  in  the  benefits  of  the  purchase 
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beyond  their  proportions  of  the  amount  actually 
bid  at  the  sale,  the  court  held  that  If  the  plalntifla 
in  ^he  Judgment  were  to  be  taken  as  liavlng  a  dis- 
tinct and  separate  Interest  therein,  and  as  respect- 
ing different  rights,  their  agreement  not  to  bid 
against  each  other  but  to  unite  in  the  purchaae, 
was,  of  Itself,  against  public  policy,  and  con- 
structively fraudulent,  not  only  as  against  the  co- 
plaintiffs  but  also  as  against  the  defendant  in  the 
execution.   Hawley  y.  Cramer,  4  Cow.  717. 

In  Rodgers  y.  Rodgers,  13  Grant,  Ch.  148,  where 
upon  the  raile  under  decree  of  the  court  of  a  testa- 
tor's effects  an  agreement  was  entered  into  be- 
tween one  of  the  testator's  sons  and  the  purchaser 
that  the  former  should  attend  the  sale  and  bid  at 
the  property  presumedly  on  his  own  behalf  but 
really  on  behalf  of  such  purchaser,  and  the  prop- 
erty was  by  reason  of  such  bidding  deterring  oth- 
ers from  making  offers,  knocked  down  at  a  low 
price,  the  court  refused  to  enforce  the  sale  as  the 
agreement  had  stifled  the  same  and  was  an  unjust 
advantage  taken  by  the  purchaser  to  procure  the 
property  at  his  own  price. 

An  association  or  combination  formed  for  the 
purpose  of  purchasing  land  at  the  public  sales  of 
the  United  States,  and  for  reselling  the  same  at  a 
profit,  thus  preventing  competition  at  such  sales, 
was  held  to  be  void  as  contrary  to  public  policy. 
Garrlngton  v.  OaUer,  2  Stew.  (Ala.)  176. 

So  in  the  case  of  a  contract  between  bidders  for 
a  public  contract,  that  one  shall  withdraw  his  bid 
and  assist  the  other  in  obtaining  the  contract  for  a 
consideration,  such  contract  Is  void  as  against 
public  policy.   Sharp  ▼.  Wright,  86  Barb.  238. 

And  an  agreement  between  the  mortgagee  of 
property  and  another  that  in  consideration  of  ttaie 
mortgagee's  not  bidding  at  the  sale  such  other 
party  would  pay  his  claim,  whereby  the  property 
was  sold  at  a  reduced  price  and  the  mortgagor 
thereby  rendered  personally  hable  for  the  balance 
of  the  claim,  is  void  as  against  publlo  pohcy,  the 
practice  tending  to  prejudice  salett  at  auction,  and 
also  by  reason  of  the  agreement  deadenmg  the  sale 
and  preventing  a  fair  competition.  Morris  v.  Wood- 
ward, 25  N.  J.  Bq.  82. 

In  Devlne  ▼.  Harkneas,  117  DL 146,  where  a  party 
intending  to  bid  a  certain  sum  for  the  property 
offered  for  sale  at  a  Judicial  sale  was  induced  by  the 
party  who  became  the  purchaser  to  refrain  from 
bidding  upon  an  agreement  to  sell  at  a  price  less 
than  the  party  was  wllUng  to  bid  at  the  sale,  rhc 
court  held  the  contraot  void  as  contrary  to  pubiiu 
policy. 

So  where  the  plaintiff  in  execution  agreed  that  if 
others  would  not  bid  be  would  buy  the  property 
himself  and  sell  to  them  such  portions  as  they  should 
want  at  low  prices,  and  he  purchased  at  far  ictsj 
than  the  real  value,  the  court  held  the  agreement 
void  and  set  the  sale  aside.  MUis  v.  Rogers,  2  Litt. 
(Ky.)  217, 18  Am.  Dec  283. 

Also  in  Walter  v.  Oernant,  18  Pa.  616, 63  Am.  Deo. 
481.  a  case  of  false  statements  to  the  same  effect,  at 
a  sheriff's  sale.  To  the  same  effect  is  the  case  of 
Hogg  V. wukins,  1  Grant,  Gas.  87.   G  ilbert  v.Oarter, 
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plaintiff,  who  was  present,  even  if  the  state- 
ment  creates  sympathy.  These  judicial  sales 
ought  to  be  upheld,  unless  there  is  some 
clear  case  of  fraud  by  which  parties  are  de- 
ceived or  put  in  a  position  in  which  they 
cannot  protect  themselves.  It  is  therefore 
ordered  that  Uie  complaint  or  petition  in  this 
•case  be  dismissed.  T.  B.  Fraser,  Presiding 
Judge.     8  July,  1892." 

**The  plaintiff  excepts  to  the  judgment  of 
his  honor,  Jvdae  T.  B.  Eraser,  rendered  in 
the  above-entitled  action  on  the  8th  day  of 
July,  1892,  upon  the  following  grounds,  to 


wit :  (1)  It  was  error  in  the  presiding  judge 
to  find  that  '  the  only  other  person  who  was 
prepared  to  bid  was  willing  to  pay  $900,' 
when  the  undisputed  testimony  shows  that 
there  were  at  least  two  persons  other  tJian  Mrs. 
Gibson  who  had  attended  the  sale  of  the  land 
with  the  intention  of  bidding  for  the  land. 
(2)  It  was  error  in  the  presiding  judge  to 
hold  that,  unless  there  was  some  conceal- 
ment or  false  statement  which  was  calculated 
to  mislead  at  the  sale,  there  could  be  no 
fraud ;  but  he  should  have  held  that,  if  any* 
thing  was  done  with  the  intention  of  inter- 
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10  Ind.  IS,  68  Am.  Deo.  686;  ForeJander  v.  Hloks,  6 
Ind.448. 

8o  where  at  an  admlnl8trator*8  sale  onder  order 
of  the  ooiirt,  an  afrreement  was  entered  into  to  pay 
a  oertain  sum  of  money  for  the  withdrawal  of  a 
bid.  the  court  held  suoh  ajrreement  void  as  pre- 
▼ODtiDg  competition  in  bidding,  and  as  enabiing 
the  purchaser  to  aoqulre  the  property  for  a  less 
cum  than  he  otherwise  would  have  done.  Gold-- 
nan  v.  Oppenhelm,  118  Ind.  86,  f ollowinir  Hunter 
▼.  FfeifTer,  108  Ind.  197. 

So  in  Brisbane  f.  Adams,  8  N.  Y.  128,  where  the 
agreement  was  entered  mto  by  the  agent  of  prop- 
erty and  a  third  party  to  purchase  for  the  principal 
at  a  sale  for  rent,  the  court  held  that  if  such  agree- 
ment also  included  an  agreement  that  the  agent  or 
any  otber  person  should  abstain  from  bidding,  the 
whole  agreement  was  void  on  the  ground  of  public 
policy,  following  Wilbur  v.  How,  8  Johns.  444;  Jones 
V.  GaswelU  8  Johns.  Obs.  SB,  8  Am.  Dea  134;  Thomp- 
son V.  Davies,  18  Johns.  IIA;  Doolln  v.  Ward,  6 
Johns.  UM. 

And  where  there  was  an  agreement  between  Judg- 
ment creditors  and  others  that  the  former  should 
take  oertain  amounts  in  satisfaotlon  of  their  judg- 
ments, and  sell  the  property  of  the  debtor  for  suoh 
sum  under  their  executions,  to  the  latler,  and  the 
latter  would  pay  the  balanoe  of  the  debts  and  take 
assignments  of  the  Judgments,  the  court  held  the 
agreement  void,  as  an  interference  with  firee  com- 
petition, and  that  the  intention  to  interfere  was 
sufflcieDt  fraud.  Barrett  v.  fiatb  Paper  Oo.  18  S.  G. 
128. 

Where,  at  a  commissioner^  sale  for  dlstifbo- 
tion,  the  family  allowed  tbe  property  to  be  pui^ 
chased  at  a  sacrifice  upon  the  parol  undetstanding 
that  the  purduuer  should  give  the  family  the 
benefit  of  It,  tbe  court  held  the  agreement  void. 
Schmidt  V.  Gatewood,  2  Bich.  Bq.  162. 

Again,  where  tbe  bidders  at  a  tax  sale  formed  a 
ring,  and  each  took  a  piece  as  his  turn  came,  al- 
ternately, until  the  entire  list  was  exbaosted,  no 
lands  being  sold  ta  any  other  manner,  the  court 
held  that  there  was  an  unlawful  combination 
among  the  bidders  to  defeat  competition  which 
rendered  the  sale  void.  Bsston  v.  Mawkinney,  87 
Iowa,  OQL 

So  where  the  defendant  in  order  to  procure  the 
purchase  of  the  property  for  a  very  smaU  amount 
stated  that  the  owner  would  redeem  tlie  land  if 
purchased  and  thereby  stifled  all  competition,  the 
court  held  the  sale  invalid  as  notoonducted  in  fair- 
nesB  and  with  perfect  freedom  from  ail  Influences 
likely  to  prevent  competition.  Slater  v.  HaxwelU 
78  U.  &  6  WalL  268, 18  L.  ed.  796. 

Again  in  Slingluff  v.  Bokel,  24  Pa.  478,  where  the 
agreement  was  to  pay  the  Judgment  debt  under  an 
execution  sale,  upon  condition  that  the  creditor 
would  not  bid  against  the  purchaser,  tbe  court  held 
tbe  agreement  totally  void  as  fraudulent  in  lower- 
ing the  price. 

In  Dudley  v. Odom,  6a  a  181, 22  Am.  Rep.  6,  the 
court  held  tbat  an  agreement  between  creditors  In- 
terested ta  a  sale  at  auction  by  the  assignee  In 
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bankmptey,  not  to  bid  against  each  other,  for  a 
given  consideration,  was  void  as  against  public 
policy,  as  such  sales  must  be  made  upon  a  full  and 
open  competition  among  those  disposed  to  buy. 

And  again  in  Gardiner  v.  Morse,  26  Me.  140,  where 
a  note,  held  against  the  plaintiff  was.  upon  the 
banicniptoy  of  the  holder,  put  up  for  sale  by 
auction  for  the  benefit  of  the  creditors,  and  tbe 
plaintiff  agreed  with  the  defendant  that  if  he  would 
not  buy  it»  or  bid  for  it  at  the  auction,  the 
plaintiff  would  '^give  up  and  discharge  in  full**  the 
demand  sued  for,  tbe  court  held  the  agreement 
unlawful  and  void,  and  contrai7  to  the  policy  of 
the  law  which  was  to  secure  such  sales  from  every 
species  of  undue  influence,  and  bribery. 

Again,  where  there  was  rival  bidding  between  the 
parties,  and  the  purchaser  in.  consequenoe  of  his 
statement  that  he  thought  he  ought  not  to  be  bid 
against  on  account  of  what  he  had  )08t«  deterred 
others  from  purchasing  and  stopped  the  bidding, 
the  court  held  the  sale  void,  the  interference  being 
direct,  the  bidders  being  deterred,  and  the  property 
being  sold  for  less  than  it  otherwise  would  liave 
brought.    Eenner  v.  Tucker,  6B.  L  66L 

And  so  a  statement  made  at  a  sale  of  mortgfiged 
lands  that  the  purchase  was  on  behalf,  or  for  the 
benefit,  of  the  mortgagor,  is  a  fraud  where  such 
purchase  is  by  the  purchaser  for  his  own  benefit. 
Johnston  v.  LaMotte,  6  Bich.  Eq.  847. 

So  in  Wood  V.  Hudson,  6  Munf.  423,  the  court 
ordered  the  sale  set  aside,  an  agreement  subslstiog 
between  the  purchaser  and  another  to  allow  the 
latter  to  redeem  within  a  given  time  upon  payment 
of  the  purchase  money  and  interest,  such  agree- 
ment being  known  to,  and  deterring,  others  trom 
bidding  at  such  sale,  and  enabled  the  purohaser  to 
procure  the  property  at  a  nominal  figure. 

And  where  administrators  became  the  purchasers 
through  false  statements  as  to  the  title,  wUoh  de- 
terred others  from  purchasing,  and  enabled  them 
to  procure  the  property  at  a  low  figure,  the  oourt 
set  the  sale  aside.   Hudson  v.  Hudson,  6  Munf.  180. 

Again,  where  the  parties  attending  the  sale  lor 
the  purpose  of  bidding  were  informed  that  It  was 
adjourned,  and  left,  the  property  being  sub- 
MQuentiy  purchased  below  its  value,  the  oourt 
followed  its  own  ruling  m  James  v.Fulcrod,5Tex. 
612, 65  Am.  Dec.  748;  AUen  v.  Stephanes,  18  Tex.  668. 

So  where  the  plaintiff  in  execution  dissuaded 
others  from!bidding  at  the  execution  sale  by  reason 
of  statements  tbat  if  they  would  desist  he  would 
purchase  and  sell  them  suoh  portions  as  they  might 
require  at  low  prices,  and  purchased  at  leas  than 
the  real  value,  tbe  court  held  the  agreement  void 
and  set  tbe  sale  aside.  Mills  v.  Bogera,  3  LitL  (Ky.> 
217, 13  Am.  Dec.  268. 

In  Hook  V.  Turner,  22  Mo.  888,  tbe  oourt  followed 
tbe  ruling  in  Wooton  v.  Hinkle,  20  Mo.  290,  holding 
that  a  contract  to  refrain  from  bidding  at  a  Judicial 
sale  Is  void.  In  this  case  the  agreement  was  that  if 
plaintiff  would  not  bid  against  defendant  plaintiff 
would  purchase  and  divide  at  the  rate  he  paid. 

And  in  Durfee  v.  Moran,  67  Ma  874,  the  oourl 
declared  it  now  the  uniform  doctrine  that  any 
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fering  with  the  full  competition  at  the  sale, 
such  conduct  was  a  fraud  on  the  rights  of 
the  plaintiff,  and  vitiated  the  sale.  (8)  It 
was  error  in  the  presiding?  judge  not  to  find 
that  the  conduct  of  Mrs.  Gibson  at  the  sale 
of  the  land  was  done  with  the  intention  of 
preventing  a  full  and  fair  competition,  and 
did  prevent  such  competition,  and  that  such 
conduct  was  a  fraud  on  the  rights  of  the 
plaintiff,  and  vitiated  the  sale.  (4)  It  was 
error  in  the  presiding  judge  to  consider  the 
presence  of  the  plaiutifT  at  the  sale  as  affect- 
ing the  sale  in  any  manner,  the  plaintiff  be- 


ing a  receiver  of  the  property  of  the  college 
at  the  time. " 

Jfecffv.  Venter  A  Hemdon,  for  appel- 
lant: 

At  auction  sales  the  vendor  has  the  right  to 
full  and  fair  competition,  and  especially  is  this 
true  of  judicial  sales,  and  anytbiog  done  by  a 
purchaser  with  the  iotention  of  interferiog 
with  such  competition  is  a  fraud  on  the  rights 
of  the  vendor  and  vitiates  the  sale. 

HamiUon  v.  HamUtan,  2  Rich.  Eg.  855,  46 
Am.  Dec.  58;  MarUnY.ESvatu,^  Rich.   E9. 


comUnatlon  at  public  or  private  sales,  having  the 
effect  of  preventing  competition  In  bidding  is 
against  the  public  policy  of  the  law  and  void. 

To  the  same  effect  is  the  ruling  of  the  court  in 
Stewart  ▼.  Nelson,  25  Mo.  80B;  Neal  v.  Stone,  20  Ma 
290. 

The  same  is  declared  to  be  the  law  where  the 
purchaser  makes  fraudulent  statements  as  to  fixed 
Incumbrances  upon  the  property  offcned  at  a  sher- 
iffs* sale  thus  dissuading  othen  from  purchasing. 
Jackson  v.  Morter,  8S  Pa.  291. 

So  where  the  contract  was  between  the  judgment 
creditor  and  a  party  claiming  an  Interest  in  the 
articles  to  be  offered  for  sale  to  the  effect  that 
neither  was  to  bid  against  the  other,  and  that  the 
party  claiming  the  interest  should  buy  in  at  the 
sale,  the  court  held  the  agreement  void  as  against 
public  policy  as  it  prevented  bidding.  Packard  v. 
Bird,  40  Gal.  878. 

Where  upon  the  purchase  of  lands  at  a  commis- 
sioners* sale  by  auction,  the  conditions  provided 
that  if  the  highest  bidder  should  fall  to  comply 
with  the  same  the  property  shall  pass  to  the  next 
highest  bidder  at  such  sale,  the  court  held  an 
agreement  between  the  purchaser  and  such  second 
bidder  that  in  consideration  of  a  certain  sum  the 
former  should  commit  a  breach  of  his  contraotand 
let  the  second  bidder  in,  was  void  as  against  public 
policy  and  a  fraud  as  an  under  bid.  Bly  the  v.  Iiov- 
inggood,  2i  N.  C.  20, 87  Am.  Dec.  402. 

So  where  a  promissory  note  was  given  for  the 
amount  of  a  debt  owing  by  the  debtor  upon  which 
the  plaintiff  was  the  accommodation  acceptor,  and 
the  defendant  agreed  to  pay  the  same  in  considera- 
tion of  the  plaintiff*s  not  bidding  against  the  de- 
fendant at  a  foreclosure  sale  of  the  defendant's 
property,  the  debtor  consenting  to  the  arrange, 
ment,  the  court  held  the  contract  void,  as  a  combi- 
nation to  prevent  bidding,  and  that  the  fact  of  the 
debtor*B  assenting  thereto  did  not  meet  or  avoid  the 
evlL    Meech  v.  Bennett,  Hill  it  D.  Supp.  191. 

When  the  disproportion  between  the  price  paid 
and  the  value  of  the  property  is  enormous,  very 
slight  additional  circumstances  will  lead  to  the 
conclusion  of  fraud  on  the  port  of  the  purchaser. 
Cbamblee  v.  Tarbox,  £7  Tex.  189, 84  Am.  Dea  614. 

Again  in  Pattlson  v.  Josselyn,  43  Miss.  873,  where 
there  was  a  combination  between  the  defendant  at 
a  commissioner's  sale  under  a  decree  In  chancery 
and  the  purchaser  to  sell  without  the  knowledge  of 
the  plaintiff,  the  court  set  the  sale  aside  it  being 
proved  that  it  was  for  a  grossly  Inadequate  price. 

Where  the  object  of  the  combination  was  to  pre> 
vent  the  interest  falling  into  the  hands  of  any  one 
Individual  the  court  declared  it  avoided  the  sale, 
the  creditor's  debts  not  being  satisfied  by  it.  Sey- 
mour V.  Milford  k  C.  Tump.  Co.  10  Ohio.  476. 

And  in  Stewart  v.  Severance,  43  Mo.  822,  97  Am. 
Dec.  802,  the  court  held  that  the  sale  was  void  no 
matter  whether  the  false  statements  made  by  the 
purchaser  were  made  publicly  at  the  sale  or  pri- 
vately, so  long  as  they  had  the  effect  of  depressing 
and  chilling  the  bidding. 

In  Arnold  v.  Cord,  16  Ind.  177,  the  court  followed 
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Martin  V.  Blight,  4  J.  J.  Marsh.  481. 20  Am.  Dea  221, 
holding  that  a  purchaser  at  a  sheriff^  sale  who,  by 
fraud,  prevents  the  attendance  of  puxohasers,  will 
not  be  allowed  to  hold. 

So  the  court  set  the  sherliKS*  sale  aside  in  Wood  ▼. 
Hennen,  9  La.  Ann.  264. 

And  in  Dean  v.  Ball,  8  Bush,  602,  the  plaintiff 
sought  to  set  aside  the  sale,  on  the  ground  that  his 
property  was  sold  at  a  sacrifice,  that  he  was  misled, 
and  induced  to  believe  the  sale  would  not  be  made, 
by  a  conversation  of  the  deputy  clerk,  and  was 
thereby  prevented  from  being  present  at  the  sale, 
or  taking  steps  to  prevent  it. 

The  same  principle  was  applied  to  the  case  of  a 
purchase  at  an  execution  sale  where  the  evidence 
showed  that  a  party  who  was  bidding  and  seemed 
anxious  to  buy  withdrew  his  bid  bv  reason  cH 
statementa,  made  to  him  by  the  party  who  pu». 
ehased,  to  the  effect  ttiat  he  was  purchasing  for  the 
benefit  of  the  wife  and  children  of  the  debtor,  anJ 
where  others  were  influenced  not  to  attend  the 
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by  other  false  statements,  the  court  holding  it 

as  a  fraud  and  ag^Binst  public  policy.    Bunts  v. 

Gole,  7  Blaokf .  26S,  41  Am.  Dec.  226. 

Again,  in  Carson  v.  Law,  2  Rich.  Eq.  296,  where  as 
a  sherifPs  sale  of  negroes  the  purchaser  stated  th^^ 
he  would  send  them  home  to  the  debtor's  wife,  anl 
no  other  hid  was  made,  the  court  held  the  sale  vg]# 
as  the  announcement  prevented  fair  competition. 

And  again,  in  Klnard  v.  Hlers,  8  Rich.  fiq.  428,  % 
Am.  Deo.  648,  where  the  purchaser  stated  that  ha 
was  purchasing  for  the  benefit  of  the  debtor,  m 
sale  being  thus  stified,  the  court  declared  that  & 
purchaser  could  reap  no  benefit  or  advantage  thei»> 
from. 

So  where  the  purchaser  was  carried  to  the  sale  hf 
the  sheriff  to  bid  off  the  debtor's  property,  oth^ 
bidders  refraining  from  bidding  thinking  tUe 
sale  was  for  the  benefit  of  the  debtor's  family,  ttft 
court  declared  the  sale  void.  Aldrlch  v.  Wilcox,  It 
&.L406L 

To  the  same  effe<^t  are  the  cases  of  Trimble  v. 
Turner,  13  Smedes  &  M.  848. 53  Am.  Dec  00,  where 
the  representation  was,  that  the  property  was 
being  bought  in  for  the  debtor;  Dick  v.  Lindsay,  2 
Grant,  Cas.  431,  24  Pa.  217,  where  the  declaration 
was,  that  the  purchase  was  for  the  benefit  of  tte 
debtor's  family. 

In  the  latter  case,  Dick  v.  Lindsay,  tupriu  how* 
erer,  the  court  stated  that  had  the  statement  bcea 
that  the  purchaser  intended  to  give  it  to  the  debtor 
or  let  him  redeem  it,  such  being  his  bona  fide  i»> 
tention,  the  sale  would  have  been  protected. 

In  Griffith  y.  Judge,  40  Mo.  536,  the  court  ea- 
forced  specific  performance  of  an  agreement 
whereby  the  purchaser  at  a  sheriff's  sale  agreed  te 
buy  in  for  the  debtor,  and  reconvey  upon  the 
latter's  paying  him  the  purchase  money,  purchiisen 
having  been  deterred  from  bidding  by  such  state* 
ment  and  the  property  acquired  at  an  undervalue^ 

So  where  the  landlord's  property  during  his  ah* 
sence  was  seized  In  execution  on  Judicial  nroccss 
and  sold  by  the  sheriff  at  public  sale,  the  tenant 
purchasing  at  a  price  far  below  the  value,  others 
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868:  Car9on  v.  Tmw,  2  Ricb.  Eq.  206;  Ihtdley 
T.  Odom,  6  S.  C.  181.  22  Am.  Rep.  6;  BarreU 
▼.  Bath  Paper  Co.  18  8.  C.  128;  1  Story,  £q. 
Jiir.  §§  186,  187;  Id.  §  293. 

liamilUm  y.  Bamiltan,  supra,  decided  in 
1845,  is  the  leading  case  in  this  state  as  to  the 
right  of  fall  and  free  competition  at  sales.  In 
that  case  an  agreement  was  made  by  some  of 
the  creditors,  by  which  one  of  the  creditors 
was  to  bid  off  the  property,  and  the  claims  of 
the  others  to  the  agreement  were  to  be  paid, 
and  the  others  were  not  to  bid;  bnt  some  cred- 
itors whose  debts  were  intermediate  liena  on 
the  property  were  left  oat  of  the  agreement, 


and  upon  snit  brought  by  these  creditors,  the 
sale  was  declared  void  upon  the  ground  that 
the  agreement  had  prevented  a  full  and  fair 
competition. 

See  also  Smith  r.  Greenlee,  13  N.  0.  128,  18 
Am.  Dec.  564;  Careon  ▼.  Late,  Dudley  t. 
Odom^  and  Barrett  v.  Baih  Paper  Co.  eupra. 

It  is  a  legal  fraud  at  ao  auction  sale  for  the 
buyer  to  corruptly  prevent  or  dissuade  others 
from  bidding,  or  to  combine  with  others  not  to 
bid. 

Bigelow,  Fr.  588;  SehnMt  ▼.  Gatewood,  9 
Rich.  Eq.  177. 

If  we  have  shown  that  respondent's  intention 


being  deterred  from  blddiog  b7  reason  of  traud- 
ulent  statements  that  the  purobaae  was  In  the  In- 
terest of  the  landlord,  the  oourt  decreed  an  ao- 
oountinfr  and  a  reconveranoe,  saying:  '*The  law 
will  not  tolerate  any  Influenoes  likely  to  prevent 
eompetltlon  at  a  Judicial  sale,  and  It  accords  to 
every  debtor  the  chance  for  a  fair  sale  and  full 
price:  and  if  he  falls  to  get  these  in  consequence  of 
the  wrongful  interference  of  another  party,  who 
has  purchased  his  property  at  a  price  greatly  dis- 
proportioned  to  its  value,  equity  will  step  in  and 
aHoffd  redress,  either  by  setting  aside  the  proceed- 
ings under  the  sale,  or  by  holding  the  purchaser  to 
account,**  Oocksv.lBard,74n.&7WalL66e,  19L. 
ed.875. 

Agaln«  in  Bethel  v.  Sharp,  25  DL 178, 76  Am.  Dec 
790,  where  the  purchase  was  made  at  a  sherUTs  sale 
by  means  of  false  statements,  made  by  the  plaintiff 
to  an  intending  purchaser  to  the  effect  that  ar- 
rangements had  been  made  to  settle  the  Judgment, 
asid  also  to  others  that  he  intended  to  make  the 
purchase  a  home  for  the  heirs  upon  their  refund- 
ing him  the  purchase  money,  the  court  held  the 
contract  of  sale  void  as  the  statements  prevented 
opmpetl  fcion. 

The  same  conclusion  was  reached  by  the.conrt  in 
Tantrees  v.  Hyatt,  6  Ind.  487. 

And  the  doctrine  has  been  applied  to  the  case  of 
■n  agreement  not  to  bid,  or  to  withdraw  a  bid  al- 
ready made  in  the  case  of  tenders  for  goTcmment 
oontraots.  Swan  v.  Ghorpenniog,  20  Gal.  182;  the 
court  holding  them  contrary  to  public  policy. 

And  in  Jones  v.  Portsmouth  A  C.  R.  Go.,  82  N.  H. 
8U,  the  court  extended  the  doctrine  to  a  case 
where  the  acts  were  those  of  the  ofBoer  done  under 
the  direction  of  the  creditor,  and  prevented  com- 
petition at  the  sale. 

So,  where  upon  a  sale  under  a  decree  of  the  court 
«f  chancery,  the  master,  under  the  control  and  In- 
luence  of  the  preferred  creditor  announced  terms 
•f  payment  no^  Included  in  the  conditions,  thus 
surprising  the  bidders  who  declined  to  bid  and  thus 
stifled  competition  whereby  the  creditor  became 
the  purchaser  at  a  price  less  than  the  dnbt  owing, 
the  court  held  the  sale  void.  Penn  v.  ToUeson,  20 
Ark.6S2. 

And  in  Spencer  v.  Champion,  13  Ck>nn.  U,  the 
court  held  that  the  interference  of  the  creditor 
upon  a  sale  of  personal  estate  taken  in  execution 
will  render  the  sale  void  as  contrary  to  public  pol- 
icy and  law.  The  oircumstances  in  this  case  were 
similar  to  those  in  the  lust  preceding  case. 

And  the  same  was  the  ruling  of  the  court  in 
Kelson  v.  Brown,  83  Mo.  18,  where  an  arrangement 
was  made  with  theexecution  creditor  and  the  dep- 
uty sheriff. 

So  a  combination  between  itie  purchaser  and  the 
holder  of  a  fraudulent  bill  of  sale  at  an  execution 
sale  by  the  sheriff,  whereby  the  sheriff  is  forbidden 
to  sell,  or  competition  is  stifled,  will  avoid  the  sale, 
such  an  act  being  fraudulent  even  though  the  only 
party  deterred  from  bidding  ts  the  deputy  sheriff. 
Bowe  V.  Oockrell,  1  BaiL  Bq.  128. 

20  L.  R.  A. 


And  a  o'tmbination  whereby  the  bidders  at  a  tax 
sale  formed  themselves  into  a  ring  and  took  turns 
in  bidding,  and  at  an  adjournment  aaked  whose 
turn  it  was  to  bid,  will'yltiate  the  sale  as  prevent- 
ing all  competition.  Kerwer  v.  Allen,  31  Iowa,  678. 
To  the  same  effect,  Fleming  v.  Hutchinson,  88  Iowa, 
819. 

So  where  property  was  conveyed  in  trust  to  se- 
cure payment  of  a  sum  of  money  with  a  power  of 
sale,  and  the  creditor  and  a  third  party  agreed  that 
the  latter  should  purchase  at  a  trust  sale  thereun- 
der, the  court  held  the  agreement  had  a  tendency 
to  keep  off  bidders  at  the  sale  and  thereby  lessen 
the  price.   Crosier  v.  Garr,  11  Tex.  378. 

And  the  courts  have  held  that  it  is  contrary  to 
public  policy  and  equity  to  allow  a  purchaser  at  a 
tax  sale  to  select  from  the  list  the  property  which 
he  wants  and  purchase  the  same  for  the  tax  dues. 
Brown  v.  Hogie,  8D  DL 119. 

But  the  mere  fact  that  a  combination  existed  at 
a  tax  sale,  to  prevent  the  sale  to  others,  will  not 
affect  the  purchaser  provided  he  is  no  party  to 
such  combination.  Oase  v.  Dean,  16  Mich.  UL  See 
also,  as  to  purchases  at  tax  sales,  Martin  ▼.  Gole, 
88  Iowa,  141,  where  the  evidence  was  not  enough  to 
prove  combination  and  fraud;  Ooxa  v.  Gibson,  27 
Pa.  160, 07  Am.  Dec.  46i. 

And  where  the  tax  sale  was  void  by  reason  of 
such  unlawful  combination  the  court  held  that  a 
purchaser  holding  under  a  quitclaim  deed  from 
the  assignee  of  the  tax  certlfloate  was  not  protect- 
ed.  Watson  V.  Phelps,  40  Iowa,  482. 

Where  by  reason  of  the  means  used  at  a  sherilTs 
sale  the  property  is  sold  at  a  sacrifice,  and  compe- 
tition is  prevented,  the  sale  will  be  declared  void, 
as  to  the  purchaser,  who  will  be  held  a  trustee  for 
the  parties  defrauded.  Bdsall  v.  Hamburgh  Iff^. 
Oo.  6  N.  J.  Eq.  668,  249. 

The  law  as  thus  stated  was  applied  fln  Stockton 
y.  Owlngs,  Lltt.  Sel.  Gas.  256,12  Am.  Dea8QB;  where 
the  evidence  showed  that  the  purchaser,  the  execu- 
tion creditor,  had  been  guilty  of  fraud  in  suppress- 
ing the  advertisement  of  sale,  and  had  conducted 
the  affair  secretly  in  other  ways, with  the  intention 
of  procuring  the  estate  at  an  immense  sacrifice. 

In  Fairfax  v.  Muse,  4  Munf.  124,  the  court  said  it 
would  discourage  a  limitation  of  time,  prescribed  to 
the  bidders  at  a  commissioner^  sale,  which  would 
prevent  a  fair  sale  of  the  property  for  the  most  It 
would  bring  at  the  time  of  auction. 

An  offer  by  a  purchaser  at  an  auction  sale  to  di- 
vide with  a  proposed  bidder  if  the  latter  will  desist 
from  bidding,  is  void  as  contrary  to  public  policy 
and  as  a  fraud.    Whitaker  v.  Bond,  63  N.  C  290. 

The  same  doctrine  was  declared  to  be  the  law  in 
Fuller  V.  Abrahams,  8  Brod.  &  B.  116,  the  court  de- 
claring that  a  purchaser  did  not  acquire  any  prop- 
erty under  a  sale  by  auction  at  which  he  and  a 
friend  were  the  only  bidders,  the  rest  of  the  com* 
pany  being  deterred  from  bidding  by  the  purchas* 
er*s  stating  to  them  that  he  had  a  claim  against, 
and  had  been  ill  used  by,  the  late  owner.of  the  ar- 
ticle sold. 
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to  iDterf ere  witb  full  competltloif ,  we  have 
4oDe  all  tbht  the  law  requires  us  to  do. 

Hamilton  v.  Hamilton,  gupra, 

Mes9r$,  Striblingf  &  Shelor  for  respond- 
ents: 


J,,  delivered  the  opinion  of  the 
€onrt : 

The  plaintiff  obtained  a  judgment  fore- 
•closing  a  mortgage,  executed  bv  the  defend- 
ant Mrs.  Gibson  to  secure  a  sum  of  money 
borrowed  by  her  from  the  endowment  fund 
of  Adger  College,  on  a  tract  of  land  of  some 
tB50  acres,  in  Oconee  county,  in  this  state. 


The  debt  in  Judgment  was  $770.01,  and  costs, 
$51.05.  At  the  sale  of  the  mortgaged  prem- 
ises by  the  master  for  Oconee  county  the  de- 
fendant Mrs.  Gibson  publicly  announced  that 
it  was  her  intention  to  bid  at  such  sale ;  that 
she  was  a  widow  dependent  upon  such  prem 
ises  for  a  support,  and  requested  that  no  one 
would  bid  against  her.  Such  action  on  her 
part  prevented  two  persons,  who  attended 
such  sale  to  bid  for  the  same,  from  bidding, 
one  of  whom  was  willing  to  give  $300  there- 
for. Mrs.  Gibson,  the  defendant,  bid  $100. 
There  was  no  other  bidder.  The  same  was 
knocked  down  to  her  as  the  highest  bidder. 


But  in  Haynes  v.  Gmtchfleld,  7  Ala.  189,  the  court 
held  tbe  attempt  to  prevent  another  penon  from 
bidding  must,  in  order  to  Invalidate  the  purchase, 
have  been  suooenf  ul,  the  mere  attempt  of  Itself 
not  heiDR  suffloient. 

D.  The  QualiflcaMonB  and  exeeptkms  to  the  rude. 

Id  Smith  v.  Greenlee,  18  N.  0.  128, 18  Am.  Dec. 
664,  Henderson,  Ou  J*.,  after  statrasr  the  general 
•doctrine  as  quoted  In  the  first  part  of  this  annota- 
tion, qualifies  the  mie  as  f  oUows :  *^But  It  should 
t>e  olearly  understood,  that  it  is  not  Intended  to 
Intimate  an  opinion  that  persons  may  not  associate 
together,  and  unite  In  their  biddings  from  any 
other  cause  or  motive,  than  that  of  destroying, 
stifling,  or  paralyzing  oompetition.  Persons  may 
unquestionably  unite  in  their  biddings,  uoder  a 
.greet  variety  of  circumstances.  As  where  the 
whole  artlole,  for  any  reason,  does  not  suit  the  In- 
<divldaal8  of  the  association,  as  being  of  more  cost 
than  one  would  wish  to  purchase,  or  where  it 
•oonsists  of  parts,  some  suitable  to  one  and  some  to 
othets  of  the  association,  or  where  the  purchase 
might  Involve  a  risk  which  they,  as  individuals, 
are  not  willing,  to  encounter;  as  a  disputed  title  or 
the  Uke,  or  the  case  of  a  loss  upon  a  resale,  where 
the  profits  may  be  very  great,  and  so  may  the  loss; 
•or  If  the  atsodation  acts  from  motives  of  human- 
ity and  benevolence  to  some  individual  whom  they 
intend  to  benefit,  and  by  a  joint  bid  equalize  the 
trarden.  ...  It  [the  rule]  ...  is  confined  .  .  . 
to  the  oases  before  mentioned,  when  the  agreement 
is  designed  to  aflTeot  competition,  paralyzing  the 
bidding.** 

In  Kearney  v.  Taylor,  66  U.  B.  16  How.  49i,  14  L. 
•ed.  787,  the  question  arose  upon  a  sale  under  order 
«f  the  orphans*  court  the  purchaser  busing  on  ac- 
count of  an  association  of  bidders.  Justice  Nelson 
while  admitting  that  under  the  earlier  cases  such 
an  agreement  would  be  void  allowed  that  the  law 
had  lately  been  much  qualified,  stating:  ^*  It  is  true 
that  in  every  asBOciation  formed  to  bid  at  the  sale, 
and  who  appoint  one  of  their  oumber  to  bid  in  be- 
half of  the  company,  there  is  an  agreement,  ex- 
press or  implied,  that  no  other  member  will  partic- 
ipate in  the  bidding;  and  hence,  in  one  sense,  it 
may  be  said  to  have  the  effect  to  prevent  compe- 
tition. But  it  by  no  means  necessarily  follows  that 
if  the  association  had  not  been  formed,  and  each 
member  left  to  bid  oo  his  own  account,  that  the 
oompetition  at  the  sale  would  be  as  strong  and 
efllcient  as  it  would  by  reason  of  the  Joint  bid  for 
the  benefit  and  upon  the  responsibility  of  alL  The 
property  at  stake  might  be  beyond  tbe  means  of 
the  individual,  or  might  absorb  more  of  them  than 
he  would  desire  to  Invest  In  the  article,  or  be  of  a 
description  that  a  mere  capitalist,  without  practi- 
cal men  as  associates,  would  not  wish  to  encumber 
himself  with.**  And  after  exemplif  yiog  his  state- 
ment by  means  of  the  purchases  of  incorporated 
and  Joint  stock  companies  continued:  *'Tbesc  ob- 
servatlODS  are  sufficient  to  show  that  the  doctrine 
which  would  prohibit  asBOcfatlonb  of  individuals 
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to  bid  at  the  legal  publio  sales  of  property,  as  pre- 
venting competition,  however  specious  in  theory, 
is  too  narrow  and  limited  for  the  practical  busi- 
ness of  life  and  would  oftentimes  lead  Inevitably 
to  the  evil  consequences  it  was  Intended  to  avoid. 
Instead  of  encouraging  oompetition,  it  would  de- 
stroy it.  And  sales,  in  many  Instances,  could  be 
effected  only  after  a  sacrifice  of  the  value,  until 
reduced  within  the  reach  of  the  means  of  the  Indi- 
vidual bidders.  We  must  therefore  look  beyond 
the  mere  fact  of  an  association  of  persons  formed 
for  the  purpose  of  bidding  .  .  .  as  it  may  be,  not 
only  unobjectionable  but  oftentimes  meritorious, 
if  not  necessary,  and  examine  into  the  objects  and 
purposes  of  It;  and  if,  upon  such  examination,  it 
is  found  that  the  object  and  purpose  are,  not  to 
prevent  competition,  but  to  enable,  or  as  an  in- 
ducement to  the  persons  comiKising  it,  to  partici- 
pate  in  the  biddings,  the  sale  should  be  upheld— 
otherwise  if  fur  the  purpose  of  shutting  out  com- 
petition, and  depressing  the  sale,  so  as  to  obtain 
the  property  at  a  sacrifice.  Bach  case  must  de- 
pend upon  its  own  droumstances.** 

The  same  is  the  ruling  of  the  court  in  National 
Bank  of  the  Metropolis  v.  Sprague,  20  K.  J.  Bq. 
150,  wherein  a  distinction  is  drawn  between  an 
agreement  by  parties  not  to  bid  against  each  other 
for  their  common  benefit,  and  an  agreement  for 
one  to  purchase  for  their  Joint  benefit  without  an 
agreement  not  to  compete  even  though  tbe  effect 
of  the  latter  might  be  to  prevent  competition,  the 
court  holding  that  the  agreement  not  to  compete 
and  its  object  non-competltlon  were  the  gist  of  the 
action. 

And  the  same  conclusion  was  reached  by  the 
supreme  court  of  Massachusetts  in  Phlppen  v. 
Stickney,  3  Met.  884,  wherein,  after  stating  the  doc- 
trine as  shown  above  the  court  declared  that  **lf  the 
arrangement  is  entered  into  for  no  such  fraudu- 
lent purpose,  but  for  the  mutual  convenience  of 
the  parties,  as  with  a  view  of  enabling  them  to  be- 
come purchasers,  each  being  desirous  of  purchas- 
ing a  part  of  the  property  offered  for  sale,  and  not 
an  entire  lot,  or  Induced  by  any  other  reasonable 
and  honest  purpose,  such  agreement  will  be  valid 
and  binding.** 

Again,  in  Dudley  v.  Little,  2  Ohio,  604, 15  Am.  Deo. 
676,  the  court  stated  that  the  rule  as  laid  down  in 
the  first  part  of  this  annotation  did  not  extend  to 
every  case  of  partnership  purchase,  wherein  spec- 
ulation was  not  the  object. 

And  in  Hunt  v.  Frost,  4  Gush.  64,  the  court  held 
that  an  agreement  by  an  administrator  to  sell  by 
auction  and  if  a  higher  sum  is  not  bid  to  sell  at  a 
fixed  price  to  a  purchaser  was  valid,  but  tbat  bad 
such  an  sgreement  been  to  sell  at  tbe  given  price 
without  any  regard  to  the  bidding  the  sale  would 
have  been  void,  as  contrary  to  publio  policy. 

So  in  Hunt  v.  Elliott,  80  Ind.  245,  41  Anu  Rep.  794, 
where  there  was  an  agreement  between  mortgagees 
that  one  of  them  should  attend  a  Judicial  sale,  and 
purchase  the  property  for  the  benefit  of  both,  the 
oourt  while  admitting  the  general  rule  of  law  as  ta 
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Immediately  thereafter  she  induced  the  de- 
fendaut  Mrs.  Biemana  to  advance  the  $100, 
which  was  paid  to  the  master,  with  the  re- 
quest that  title  should  be  made  to  Mrs.  Bie- 
niann,  who  had  agreed  with  Mrs.  Gibson  to 
hold  the  title  to  secure  the  loan  of  the  $100. 
Thereafter,  and  very  soon,  the  plaintiff,  as 
receiver  of  the  Ad^er  College,  obtained  leave 
of  the  court  to  bring  an  action  to  set  aside 
such  sale,  upon  the  ground  that  the  conduct 
of  Mrs.  Gibson,  the  defendant  in  the  fore- 
closure action,  had  chilled  the  sale,  and  pre- 
vented a  fair  competition,  alleging  that  the 
property  was  worth  about  $1,000.  He  not 
only  alleged  the  foregoing  facts,  but  sug- 
gested that  the  defendant  Mrs.  Biemann  haid 


participated  in  the  conduct  of  Mrs.  GibsoiL 
The  matter  came  on  to  be  heard  by  Judg^ 
Fraser,  on  the  pleadings  and  aflidavits.  It 
should  be  stated  that  Mrs.  Biemann  denied 
anv  and  all  knowledge  of  the  matters  herein 
referred  to,  and  that  Mrs.  Gibson  exonerated 
her  from  any  participation  therein.  The 
other  defendant,  Holleman,  is  master  for 
Oconee  county,  and  is  included  as  a  party  to 

grevent  a  deed  to  the  premises  being  executed 
y  him  to  Mrs.  Biemann.  The  decree  of 
the  circuit  judge  dismissed  the  complaint, 
thereby  denying  the  praver  of  the  plaintiff 
for  any  relief.  In  his  decree  he  finds  the 
property  worth  $1,000;  that  Mrs.  Gibson  did 
use  the  language  attributed  to  her  at  the  sale, 


combinations  and  agreements  not  to  bid  at  auction 
sales,  and  as  to  preventinfir  and  obilliug  others  in 
biddingr,  held  the  agreement  valid  and  not  contrary 
to  public  poitcy,  as  It  was  weU  settled  thiat  there 
niiffht  be  a  Joint  biddingr  in  the  name  of  one,  by 
Joint  lieobolders,  for  the  purpose  of  securing  all 
the  llenholders  by  participating  in  the  effects  of  the 
Bale,  and  where  such  was  the  case  such  an  agree- 
moDt  was  not  oootrary  to  public  policy,  the  object 
being  to  secure  all  the  liens  so  far  as  can  be,  and 
not  to  make  the  property  sell  for  a  less  price. 

The  same  conclusion  was  arrived  at  in  Hopkins 
T.  Bnsign,  9  L.  B.  A.  781,  \2&  N.  Y.  144,  in  the  case  of 
an  agreement  between  parties  interested  in  a  fore- 
closure sale,  holding  the  question  to  l)e  one  of  fact 
for  the  Jury  upon  the  evidence. 

Where  the  agreement  was  that  one  party  should 
attend  the  sale  and  buy,  holi,u8e,  and  dispose  of  the 
property  in  his  own  name,  for  the  benefit  of  all,  the 
court  held  the  agreement  was  not  contrary  to  pub- 
lic policy.  Hunt  v.  EUiott,  80  Ind.  263, 41  Am.  Bep. 
7M. 

In  Breslln  v.  Brown,  Zi  Ohio  St.  66S,  Iff  Am.  Bep. 
0S7,  the  court  upheld  an  agreement  between  the 
plaintiff  and  defendant  the  true  oonstruotlon  of 
which  was  to  form  a  partnership  for  the  purpose 
of  making  the  proposed  improvement  for  the  pub- 
lio  benefit,  in  case  the  contract  for  making  the 
same  should  be  awarded  to  either  of  them,  and 
that  the  contract  so  awarded  should  inure  to  the 
benefit  of  the  copartnership,  and  held  that  the  fact 
that  the  contract  could  be  awarded  to  only  one  of 
the  parties,  they  being  separate  bidders,  did  not  at 
all  affect  tiie  mutuality  of  the  agreement,  and  fur- 
ther that  such  contract  did  not,  in  its  purpose  or 
effect,  tend  to  prevent  fair  competition  at  the  sale, 
and  was  not  contrary  to  public  policy. 

8o  where  there  was  an  agreement  between  sure- 
ties that  if  the  property  of  the  debtor  should  sell 
low  one  of  them  should  buy  it  In  for  the  Joint  bene- 
fit of  himself  and  the  others,  his  bid  being  the  high- 
est, the  court  held  that  the  agreement  was  not 
fraudulent,  or  unlawful,  and  the  sale  was  valid. 
Bailey  v.  Morgan,  44  N.  C.  352. 

Again,  in  Martin  v.  Evans,  2  Rich.  Bq.  868,  the 
court  refused  to  upset  the  sale  as  no  improper 
measures  were  taken  for  the  purpose  of  suppress- 
ing competition,  and  there  was  nothing  to  prevent 
creditors  protecting  themselves  even  though  the 
price  was  inadequate  as  the  property  was  of  a  nat- 
ure not  likely  to  sell  advantageously  at  any  time, 
and  very  likely  to  be  sacrificed  at  sheriff^s  sales. 

And  where  there  was  no  evidence  of  any  corrupt 
bargain  or  combination  between  the  parties  for  the 
purpose  of  preventing  a  fair  competition  among 
bidders,  nor  of  any  evil  or  fraudulent  purpose  on 
their  part,  but  the  object  of  their  uniting  was  to 
enable  them  by  their  Joint  meaos  to  become  pur- 
chasers of  a  property  which  one  of  them  alone 
oould  not  have  purchased,  the  court  held  that  there 
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was  nothing  either  In  law  or  morals  to  prevent 
parties  from  uniting  together  in  good  faith  to  pur- 
chase property,  whether  offered  at  public  auction* 
or  advertised  for  sale  and  bids  from  purchasers  in- 
vited.   Smith  V.  UUman,  68  Md.  183, 42  Am.  liep.  828. 

In  Bradley  v.  Klngsley,  43  N.  Y.  684,  where  the 
plaintiffs,  creditors  under  a  deed  of  assignment^ 
agreed  with  the  assignee  that  he  should  bid  in  the 
property  at  a  sale  by  auction,  and  should  assume 
the  purchase  of  any  property  bid  in  by  any  of 
them,  and  should  hold  the  property  purchased  for 
the  payment  of  their  debts,  the  court  held  the 
agreement  valid,  not  contrary  to  public  policy  and 
not  tending  to  prevent  competition  at  such  sale,  as 
it  did  not  oome  within  the  rule  as  established  by 
Wood  worth  v.  Bennett,  48  N.  Y.  273,  8  Am.  Bepw 
706;  Atcheson  v.  MaUon,  43  N.  Y.  147, 3  Am.  Bep.  078» 
and  Meech  v.  Bennett,  Hill  &  D.  Supp.  18L 

In  James  v.  Fulorod,  6  Tex.  612, 56  Am.  Dec  748» 
prior  to  a  sale  at  auction  the  parties  agreed  to  pur- 
chase for  their  mutual  Interest  and  advantage,  the 
defendant  taking  a  certain  portion  in  oonaidera- 
tion  of  his  bidding  off  the  lot  for  the  plaintiff.  After 
the  sale  the  defendant  refused  to  perform  his  part 
of  the  contract  and  the  court  held  that  the  agree- 
ment was  not  dishonest  in  Its  motive,  or  injuiioua 
In  its  consequences,  that  there  was  no  attempt  to 
stifle  competition  or  defraud  the  vendor  of  a  fair 
prioe,  a  minimum  price  below  which  no  sale  would 
be  effected  being  fixed,  at  which  many  lots  were 
sold,  but  admitted  that  If  the  lots  generally  sold 
for  higher  prices  than  the  fixed  limit,  and  if  the 
agreement  prevented  the  property  from  attaining 
its  full  value,  such  a  transaction  would  have  been 
repugnant  to  public  policy,  and  consequently  null 
and  void.  Smith  v.  Greenlee,  IS  N.  C.  1:2L  18  Am. 
Dec.  664,  and  Phippen  v.  Stlckner*  8  Met.  384,  f ol- 
Ibwed. 

Bo  where  several  parties  agreed  ttiat  one  should 
bid  for  a  mail  contract  on  behalf  of  them  alt  the 
court  held  that  such  contract  was  not  invalid,  if 
for  a  reaso  nable  and  Just  p  urpoee.  Bellows  v.  Rus- 
sell, 20  N.  U.  427,  61  Am.  Dec.  238. 

In  Wolfe  V.  Luyster,  1  Hall,  146.  the  court  held 
that  the  placing  of  goods  in  the  hands  of  an  auc- 
tioneer with  directions  not  to  sell  below  a  fljced 
price  was  not  an  unlawful  imposition  upon  pur- 
chasers. 

8o  in  Goode  v.  Hawkins.  17  N.  C.  303,  the  court 
held,  that  if  theiewas  nothing  dishooest,  and  if  the 
object  and  effect  did  not  produce  any  improper  re- 
sult, it  was  not  unlawful  for  persons  to  form  an 
association  for  one  to  bid  for  the  benefit  of  all,  at 
a  public  sale. 

The  Srtrae  conclusion  was  arrived  at  In  Smull  v. 
Jones,  6  Watts  &  8. 122,  where  the  assodation  fixed 
a  certain  price  beyond  which  they  would  not  go. 

Again,  in  McMion  v.  Pbipps,  8  Sneed,  106,  the 
court  applied  the  same  rule  to  an  agreement  ta 
purchase  property  Jointly  at  a  sale  under  order 
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but  held  that  she  told  the  truth  when  she 
stated  that  she  was  a  widow,  dependent  upon 
these  lands  for  a  support,  and  did  not  wish 
any  one  to  bid  against  her,  and  so  requested  ; 
that  therefore  she  was  guilty  of  no  fraud,  as 
she  concealed  nothing,  nor  did  she  misrepre- 
sent anything.  From  this  decree  the  plain- 
tiff has  appealed,  upon  four  grounds.  The 
decree  ana  grounds  of  appeal  should  appear 
in  the  report  of  the  case. 

We  cannot  agree  with  the  circuit  judge. 
Under  the  laws  of  this  state,  fraud  in  the 
concealment  or  misrepresentation  of  facts  is 
not  the  only  fact  which  will  vitiate  a  public 
sale.  Anything  by  a  party  in  interest  that 
chills  the  sale — prevents  free  competition 
amongst  the  bidders — will,  on  complaint, 


cause  such  a  sale  to  be  set  aside.  Carson  t. 
Law,  2  Rich.  £q.  296,  is  an  apt  illustration 
of  this  principle  of  our  laws.  In  this  last- 
mentioned  case,  when  the  bidder  offered 
$1,000  for  a  lot  of  nine  negro  slaves,  an- 
nouncing  when  he  did  so  that  it  was  his  pur- 
pose to  sexid  them  as  a  gift  to  the  wife  and 
children  of  the  defendant  in  execution,  his 
bid  was  the  only  bid.  He  paid  the  purchase 
money,  and  sent  the  slaves  to  the  wife  and 
children  of  the  defendant  in  execution.  He, 
therefore,  told  the  truth.  He  concealed  noth- 
ing. He  misrepresented  nothing.  His  con- 
duct was  generous.  Yet  tne  court  of  last 
resort  In  this  state  set  the  sale  aside.  That 
it  is  a  principle  ingrafted  upon  our  laws 
that  at  public  sales  fair  competition  must 


of  the  court  of  ohanoery  and  to  divide  it  subse- 
quently between  them,  boldinir  that  such  an  agree- 
ment did  not  stifle  the  biddings,  and  was  neither 
illegal  nor  Immoral. 

And  in  Dexter  v.  Bhepard,  117  Mass.  480.  the  rule 
was  extended  to  the  case  of  a  mortgagee  employ- 
ing a  stranger  to  bid  a  sum  not  less  than  the 
amount  of  the  mortgage  and  expenses. 

So  again  in  Marie  v.  Garrison.  88  N.  Y.  14,  the 
court  held  that  if  ttie  motives  were  honest,  and  the 
arrangement  was  made  to  protect  the  interests  of 
the  parties  interested  in  tbe  property  offered  eltber 
at  auction  or  at  a  Judicial  sale,  tiie  fact  of  such  ar- 
rangement would  not  invalidate  the  sale  even 
though  it  might  incidentally  restrict  competition. 

Wliere  there  was  an  agreement  that  the  creditor 
should  procure  Judgment  against  his  debtor,  issue 
execution  and  pertect  the  same  by  a  sale  at  auction 
whereat  another  was  to  purchase  for  the  amount 
of  the  Judgment,  the  court  held  the  agreement 
valid,  as  there  was  no  stipulation  against  bidding 
either  by  the  creditor  or  others,  the  agreement  on 
the  contrary  being  to  procure  rather  than  prevent 
bidding.  Wicker  v.  Hoppock,  73  U.  &  6  WalL  M,  IB 
Lued.75& 

8o  where  the  creditors  of  a  mortgagor  combined 
to  purchase  the  property  of  their  debtor  at  a  sale 
under  the  decree  of  the  court,  the  court  held  such 
an  agreement  vaUd  as  it  did  not  deprive  others  of 
their  right  to  bid.  KrophoUer  v.  St.  Paul,  M.  A  M. 
B.  Go.  1  McCrary,  299. 

And  where  property  advertised  for  sale  by  auc- 
tion by  tbe  commissioners  under  a  debtor^  assign- 
ment, was,  by  consent,  disposed  of  by  private  con- 
tract, the  court  refused  to  disturb  the  sale  upon 
the  ground  that  the  fact  of  the  intending  purchas- 
er's Intention  to  increase  his  bid  did  not  affect  his 
right  to  make  his  offer  for  the  property  at  the  prl^ 
vate  sale.    Hudglns  v.  Lanier,  23  GratL  484. 

Where,  at  a  sale  under  decree,  there  are  Joint 
biddlDgs  or  a  partnership  among  the  bidders,  the 
court  will  not,  in  the  absence  of  fraud  and  an  In- 
tent to  cblU  and  stifle  the  sale,  set  tbe  sale  aside  on 
the  ground  of  undue  advantage  or  undervalue. 
Holmes  v.  Holmes,  8  Rich.  Eq.  61. 

In  Jenkins  v.  Frlnk,  80  Gal.  680,  89  Am.  Dec.  184, 
where  thero  was  an  agreement  between  parties  not 
to  bid  against  each  other  at  a  foreclosure  sale  and 
the  property  was  bought  by  one  of  such  parties 
under  an  agreement  which  showed  it  was  their 
Joint  purchase,  tbe  court  held  that  there  was  no 
principle  of  right  or  reason  upon  which  such  an 
agreement  could  be  calculated  to  keep  bidders 
away  from  the  sale,  or  to  prevent  free  and  intel- 
ligent competition  among  those  attending;  that  on 
the  contrary  one  bidder  had  attended  the  sale  who 
otherwise  would  have  stayed  away.  Smith  v. 
Greenlee.  18  N.  C.  128, 18  Am.  Dec.  564,  cite4  and  re- 
lied upon. 
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Where  the  agreement  was  merely  among  tha 
parties  interested  in  the  auction  sale  of  town  sltesv. 
employing  an  agent  to  purchase  at  such  sale,  the 
court  held,  that  such  agreement  was  not  calculated 
to  prevent  competition  and  would  not  lessen  the 
price  the  government  might  obtain.  Switzer  v. 
Skiles,  8  DU  609,  44  Am.  Dec.  728. 

Again  where,  at  an  administrator's  sale,  the  by- 
standers refused  to  bid  against  the  widow,  thus 
enabling  her  to  purchase  many  articles  at  under 
value,  the  court  refused  to  upset  the  sale  or  to 
hold  the  administrator  liable.  Woody  v.  Smith,  65^ 
N.  C.  118. 

And  where  the  purchaser  had  no  knowledge  of 
tbe  Intention  of  the  party  to  bid  at'  a  bankrupt's 
sale,  or  that  such  party  had  the  means  to  do  so,  the 
court  refused  to  upset  the  sale  upon  the  ground 
that  tbe  purchaser  had  agreed  to  sell  to  such  partr 
at  a  certain  sum  on  credit.  Citiaens  Bank  v.  Ober, 
1  Woods,  0.  0.  80. 

And  in  Van  Shaaok  t.  Bobbins,  86  Iowa,  201,  the 
court  held  that  fraud  committed  by  a  combination 
of  purchasers  at  a  tax  sale,  would  not  affect  the 
title  of  a  subsequent  purchaser  without  notice, 
under  section  784  of  the  Revised  Statutes.  To  the- 
same  effect,  Sibley  v.  Bullis,  40  Iowa,  4S0. 

IIL   EnoUOi  Oosss. 

In  Re  Carew's  Estate,  26  Beav.  187,  where  on  m. 
sale  under  order  of  the  court  two  parties  agrreed 
not  to  bid  against  each  other,  but  that  one  should 
bid  up  to  a  given  sum^  and  they  would  divide  the 
lot  between  them,  tbe  lot  being  purchased  for  a 
sum  less  than  what  they  ba^  fixed,  the  court  held 
the  agreement  valid  and  furnished  no  ground  for 
opening  the  biddings,  or  annulling  tbe  sale. 

Again  in  Gal  ton  v.  Bmuss,  1  Colly.  Cb.  Gas.  248,  the 
court  upheld  an  agreement  between  two  parties  de- 
sirous of  purohasiug,  that  one  should  not  bid 
against  the  other. 

The  two  preceding  cases  were  followed  in  Ueffer 
V.  Martyn,  86  L.  J.  Cb.  872,  where  the  court  decreed 
specific  performance  against  the  vendors,  in  the 
face  of  the  fact  that  tbe  purchaser  had  paid  a  party 
money  not  to  bid  at  the  sale. 

And  where  the  defendant  purchased  with  the* 
understanding  that  the  plaintiff  was  to  have  a  por- 
tion of  the  estate,  the  court  referred  the  matter  to 
chambers  to  conclude  what  portion  be  was  to  take. 
Chattock  V.  Muller,  L.  B.  8  Cb.  Dlv.  177. 

But  in  Levi  v.  Le  vl«  6  Car.  &  P.  239,  tbe  court  held 
it  a  conspiracy  and  as  such  an  indictable  offense, 
for  brokers  to  agree  before  a  sale  that  only  one 
should  bid  for  each  article  sold,  and  that  all  artlcles- 
thus  bought  by  any  of  them  should  be  sold  agabi 
among  themselves  at  a  fair  price,  and  the  difference- 
between  the  auction  price  and  the  fair  price  should; 
lie  divided  among  them.  K  W. 
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exist  is  too  long  and  firmly  settled  by  our 
decisions  to  need  comment.  Hamilton  y. 
ffamilion,  2  Rich.  Eq.  855,  46  Am.  Dec.  58 ; 
Martin  ▼.  ^vans,  2  Ricb.  Eq.  868;  Dudley  v. 
Odom,!)  S.<C.  181,  2d  Am.  Rep.  fi;  Barrett  y. 
Bath  Paper  Co.  18  8.  0.  128. 

It  follows,  therefore,  tbat  the  circuit  jud^e 
was  in  error.  It  is  the  judgment  of  tins 
court  tbat  thejtidgment  of  wis  Oircuit  Court  b$ 


reversed,  and  the  cause  be  remanded  to  th« 
circuit  court  to  enforce  by  its  decree  tb« 
principles  herein,  with  directions,  howeyer, 
that  the  defendants  Mrs.  C.  H.  Biemann  and 
Joseph  W.  Holleman,  master,  shall  nol  bo 
liable  for  any  costs. 

Melvert  (JA,  •/.,  and  McGowaA*  «7.,  con- 
cur. 


UNITED  STATES  OIROUIT  CX)URT  OF  APPEALS,  THIRD  CIRCUIT. 


John  F.  SIMONS  et  al.,  PJf$.  in  Err.^ 

Bb  F.  FISHER,  Receiyer  of  the  Spring  Garden 

National  Bank. 

(56  Fed.  Bep.  900.) 

1«  A  bank*  or  its  reoeiver*  cannot  re- 
90^%r  on  ft  note  made  for  in  accommodation 
for  use  at  the  dearlnff  house  upon  the  solioita- 
tiOD  of  its  president,  who  was  its  sole  manafftoff 
officer. 

9.  A  bank  eannot  setup  its  own  want  of 
lofl^al  capaeitjr  to  take  a  note  for  its  own  ac- 
commodation for  use  at  the  clearing  house  as  a 
basis  for  the  enforcement  of  payment  thereof 
from  the  maker. 

8.  The  wronifAil  appropriation  to  his 
own  nse  by  the  managing  oHlcer  of  a 
bank  of  an  accommodation  notOt  to  the 

hank,  or  Its  proceeds  which  wsa  obtained  by 
him  in  the  exercise  of  his  power,  will  not  render 
the  maker  liable  to  the  bank. 

iBuXUr^  B.  J.,  dinenM 

(May  SB|  18B3.) 

ERROR  to  the  Circait  Court  of  the  United 
States  for  the  Eastern  District  of  Penosyl- 
vania  to  reyiew  a  judgment  in  fayor  of  plain- 
tiff in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note  signed 
by  Uie  defendants  and  in  the  possession  of 
plaintiff  as  receiver  of  the  Spring  Ghirden  Na- 
tional Bank  as  one  of  its  assets.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Before  Acheson,  Circuit  Judge,  and  Wales 
and  Butler,  Dietnct  Judges, 

Mr,  Robert  H.  Hinckley,  for  plaintiff  in 
error: 

Could  any  representations  be  more  in  the 
ordinary  course  of  the  business  of  the  bank 
than  to  borrow  the  credit  of  the  firm  of  Si- 
mons, Bra  &  Co.  to  help  the  credit  of  the 
hank. 


That  he  afterwards  used  the  note  for  hb 
own  credit  and  not  the  credit  of  the  bank,  was 
no  fault  of  the  defendants,  below — ^It  was  the 
fault  of  the  authorized  agent  of  the  bank. 

The  loss  should  not  fall  on  Simons,  Bro.  A 
Co.  who  did  not  do  anything  whatever  to  ena- 
ble Kennedy  to  do  or  to  commit  anything 
wrong,  but  the  bank  by  allowing  Kennedy,  its 
president,  to  make  these  loans  and  giye  these 
promises  enabled  him  to  defraud  Simons,  Bro. 
&  Co.  The  tmnk  therefore  should  loose  and 
not  the  innocent  makers  of  the  note. 

Kennedy  acted  entirely  in  the  matter  as  the 
agent  of  the  bank. 

Cake  y.  PottsniUe  Bank,  116  Pa.  264. 

Kennedy,  the  president  of  the  Spring  (tardea 
National  Bank,  was  acting  within  the  appar- 
ent scope  of  his  authority  in  obtaining  from 
Simons,  Bro.  &  Co.  their  note  and  the  letter 
he  gave  agreeing  that  the  bank  should  pay  the 
note  was  binding  on  the  bank. 

Supposing  the  act  in  question  was  incidental 
to  the  discharge  of  the  agent's  office,  the  prin- 
cipal is  bound,  even  though  he  may  have  pri- 
vately forbidden  the  act 

Wharion,  Agency,  §  180;  Adams  Exp.  Oo. 
v.  Sehles^inger,  75  Pa.  246;  EUdebrant  v.  Craw- 
ford.  6  Lans.  502;  Mahony  y.  East  Eoiyford 
Min.  Co.  38  L.  T.  N.  S.  883;  Baird  v.  Bankof 
Washington,  11  Serg.  &  R  411;  Whitney  y. 
Wyman,  101  U.  S.  392.  26  L.  ed.  1050;  Evans 
y.  WeUs,  22  Wend.  824;  MerchanU  Nat,  Bank 
of  Boston  y.  StaU  Nat,  Bank  of  Boeton,  77  U. 
S.  10  Wall.  604,  19  L.  ed.  1008. 

If  the  authority  of  an  agent  is  left  to  be  in- 
ferred  by  the  public  from  powers  usunll^  exer- 
cised by  the  agent  his  act  may  be  sustained  if 
it  involves  the  same  general  powers. 

Merchants  Nat,  Bankof  Aston  y.  State  SaU 
Bank  of  Boston,  supra;  Matthetos  y.  Maesch 
chusetU  Nat.  Bank,  1  Holmes,  896;  United 
States  y.  City  Bank  of  Cotumbus,  62  U.  8.  21 
How.  856,  16  L.  ed.  180. 

Mr.  Simons,  no  doubt,  would  neyer  have 
made  the  loan  of  his  credit  but  for  the  contract 
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KOTB.— Although  the  powers  of  the  bank  to  take 
accommodation  paper  are  discussed  at  much  lenirth 
In  the  above  case,  it  seems  difficult  to  see,  in  the 
absence  of  intervention  of  the  rifrhts  of  third  per- 
eons,  why  there  should  be  any  claim  of  recovery 
by  the  bank  based  on  Its  Inability  to  take  the  note 
for  the  purpose  intended.  It  would  certainly 
aecm  to  bis  a  strange  doctrine  If  it  were  held  that  a 
lack  of  corporate  power  to  accept  an  accommoda- 
tion note  could  operate  to  turn  such  a  note  into 
•   binding  obligation  to  thej  corporation  itseif 

1«)  L.R.A. 


amounting  to  a  compulsory  gift  from  the  maker. 
Or  if  the  lack  of  authority  of  the  agent  of  the  oor- 
poration  instead  of  the  corporation  Itself  is  con- 
sidered then  it  would  seem  sufficient  to  say  that 
the  corporation  could  not  take  the  benefit  of  a 
transaction  with  the  agent  and  repudiate  the  oon« 
ditions  on  which  it  was  given. 

From  any  standpoint  it  would  seem  that  thedo<v 
trine  of  the  Kcond  headnote  to  the  case  was  so  li^ 
contestable  as  to  preclude  argument* 
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which  the  president  offered  to  give,  and  such 
contracts  being  within  the  scope  of  his  appar- 
ent authority  as  the  agent  of  the  bank,  it 
•hould  be  held  to  he  binding. 

DougJieriy  v.  Hunter ,  64  Pa.  880;  Hoyt  t. 
Thtmp9^,  6  N.  Y.  820;  Spalding  v.  Bank  of 
Susquehanna  County,  0  Pa.  28;  Trust^eB  of 
Preiby,  Cong,  of  Fairview  ▼.  Sturgeon,  Id.  830; 
Williams  ▼.  Eerr,  152  Pa.  660;  Chemieal  Nat. 
Bank  v.  Armstrong,  60  Fed.  Rep.  798. 

Messrs,  H.  D.  Stone  and  Read  A  Pettitt 
lor  defendants  in  error: 

National  banks  have  no  powers  except  those 
conferred  upon  them,  and  where  there  is  no 
grant  of  power  to  such  associations  to  do  an 
act,  a  prohibition  against  the  exercise  of  such 
power  is  implied. 

First  Nat.  Bank  of  Charlotte  t.  National 
Exch,  Bank  of  Baltimore,  92  U.  S.  122,  23  L. 
ed.  679;  First  Nat,  Bankof  AUentoum  t.  Hoeh, 
89  Pa.  824,  88  Am.  Rep.  769;  WecklerY,  First 
Nat.  Bank  of  Bagerstown,  42  Md.  681,  20  Am. 
Rep.  96;  National  Bank  of  OlaversviUe  ▼. 
Johnson,  104  U.  B.  271,  26  L.  cd.  742;  Ban- 
fwth  y.  National  State  Bank  cf  Elizabeth,  48 
Fed.  Rep.  271,  29  W.  N.  0.  22;  Morse,  Banks 
&  Banking,  §§  72,  78. 

As  the  power  of  national  hanks  to  acquire 
promissoij  notes  is  carefully  restricted  to  the 
purch&%  or  lending  upon  them,  they  have  no 
power  to  acquire  them  by  borrowing. 

Morse,  Banks  &  Banking,  g  160. 

A  bank  cannot  be  an  accommodation  in- 
dorser— although  if  it  transcends  its  power  in 
this  respect  it  dd^  not  follow  the  contract  is 
yoid  as  to  third  parties  without  notice,  al- 
though it  will  be  totally  yoid  in  the  bands  of 
one  having  notice — ^nor  l)e  surety  for  another 
in  any  buBiness  in  which  it  has  no  interest  and 
can  derive  no  profit;  as,  for  example,  the 
guaranty  of  a  building  contract 

Morse,  Banks  &  Banking,  §  65;  Seligman  v. 
Charlottesville  Nat.  Batik,  8  Hughes,  G.  0. 
647;  Johnson  v.  Charlottesville  Nat,  Bank,  Id. 
657;  NorUm  v.  Derlfy  Nat.  Bank,  61  N.  H. 
692,  60  Am.  Rep.  886;  People's  Bank  of  Belle- 
ville v.  Manufacturers  Nat.  Bank  of  Chicago, 
101  U.  8.  181,26L.  ed.  907. 

The  defendant  in  fact  sets  up  that  he  gave 
the  note  for  the  purpose  of  giving  the  bank  a 
fictitious  credit  at  the  clearing  house — a  pur- 
pose forbidden  by  the  plainest  rules  of  busi- 
ness mprality  as  well  as  by  law — and  this  be 
Is  e8topx)ed  to  do.  A  man  can  no  more  set  up 
his  iniquity  as  a  defense  tban  he  can  as  a  cause 
of  action. 

Montefiori  ▼.  MonUfiori,  1  W.  Bl.  864; 
Evans  v.  Drato,  24  Pa.  62, 62  Am.  Dec.  869. 

The  receiver's  cause  of  action  is  on  the  note, 
and  that  proves  itself.  The  defendant  seeks  to 
aet  up  an  illegal  contract  as  a  defense  to  it, 
and  that  he  cannot  do. 

Swan  v.  Seoit,  11  Serg.  A  R,  164. 

The  defendants  are  bound  in  this  case,  for 
the  reason  that  the  bank  became  a  holder  for 
value  of  the  note  in  suit,  and  it  was  by  their 
act  that  Kennedy,  the  president,  was  enabled 
lo  obtain  the  money  on  iu 

The  accommodation  maker  or  indorser  of  a 
promissoiT  note  is  not  relieved  from  liability 
because  of  the  representations  of  the  president 
or  cashier,  or  both,  of  the  bank  holding  the 
aame  that  he  would  not  be  held  responsible. 

20  L.  R.  A. 


The  officers  of  the  bank  have  no  authority  to 
make  such  representations  or  to  bind  the  ban& 
by  them. 

Bank  of  United  States  v.  Dunn^  81  U.  8.  6 
Pet.  61.  8  L.  ed.  816;  First  Nat.  Bank  of  Al^ 
lentown  v.  Hoeh,  89  Pa.  824. 

The  holder  of  commercial  paper  is  presumed 
to  have  taken  it  before  matunty  for  a  valua* 
ble  consideration  and  without  n  )tice  of  any 
objection  to  which  it  was  liable,  and  this  pre- 
sumption  stands  until  overcome  by  sufficient 
proof. 

Su}ift  V.  Tyson,  41 U.  8, 16  Pet.  1, 10  I.,  ed. 
865;  Lexington  v.  Butler,  81  U.  8.  14  Wall. 
282,  20  L.  ed.  809;  Carpenter  v.  Longan,  88 
U.  8.  16  Wall.  271,  21  L.  ed.  818;  ManOenilU 
V.  Weleii,  18  U.  a  6  Wheat  277.  5  L.  ed.  87. 

Aoheson*  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

This  was  a  suit  brought  by  the  receiver  of 
the  Spring  Garden  National  Bank  against  tlie 
firm  of  Simons,  Bro.  &  Go.  upon  a  promis- 
sory note  dated  Philadelphia,  February  18, 
1891,  at  three  months,  for  $5,000,  made  ly 
the  defendants  to  their  own  order,  and  b^ 
them  indorsed. 

At  the  trial  the  plaintiff  instead  of  relying 
upon  the  presumption  arising  from  the  mere 

gossession  of  the  note  that  the  bank  was  a 
ona  fide  holder  for  value,  for  the  purpose, 
evidently,  of  anticipating  and  precluding  the 
defense,  examined,  as  part  of  his  case  in 
chief,  the  note  clerk  of  the  bank,  who  testi- 
fied to  entries  on  the  discount  book  indicat- 
ing that  the  note  in  suit  was  discounted  by 
the  bank  on  February  17,  1891.  He  then 
stated:  ''The  account  of  the  proceeds— 
$4,940.67— was  handed  to  President  F.  W.  ' 
Kennedy,  who  put  his  signature  on  it,  mak- 
ing it  an  order  on  the  teller  for  that  much 
money.  After  the  president  had  put  his  sig- 
nature on  this  O.  K.  slip,  it  was  returned  to 
me  with  his  own  check  for  $59. 88,  the  two 
together  making  it  $5,000.  It  was  used  to 
pay  a  former  note  of  Simons.  Bro.  &  Co.  of 
$5,000." 

Touching  the  former  note  which  bore  date 
October  15,  1890,  this  witness  testified  to  en- 
tries on  the  discount  book  indicating  that  it 
was  discounted  by  the  bank  on  November  20. 
1890,  and  he  stated  that  for  the  proceeds  *'an 
O.  K.  slip  was  issued  and  deposited  to  the 
credit  of  F.  W.  Kennedy  in  his  ledger  ac- 
count." F.  W.  Kennedy  was  the  president 
of  the  bank. 

Such  beinff  the  plaintiff's  case,  the  defend- 
ants* counsel  made  the  following  offers,  one 
of  the  defendants  being  on  the  witness  stand : 
First.  **"  I  offer  to  show  that  this  note,  dated 
October  15,  1890,  at  four  months,  for  $5,000, 
was  delivered  to  the  president  of  the  Spring 
Garden  National  Bank  on  or  about  November 
20,  1890,  which  note  was  the  first  of  a  aeries 
of  four  notes  given  by  the  firm  to  the  presi- 
dent, and  taking  from  him  at  the  time  an 
acknowledgment  in  writing,  signed  by  him 
as  president  of  the  bank,  that  he  received 
this  note  for  the  use  of  the  bank,  and  to  be 
paid  by  it  at  maturity ;  and  saying  also  at 
the  same  time  to  the  witness  that  he  desired 
to  use  this  note  in  the  clearing  house ;  that 
he  had  a  large  quantity  of  small  mercantile 
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paper  that  he  did  not  care  to  put  through  the 
cleariDff  house,  as  it  would  look  better  for 
the  bank  to  have  a  large  note  of  a  responsible 
firm  like  Simons,  Bro.  &  Co.  to  go  into  the 
clearing  house,  and  that  he  would  retain 
these  small  mercantile  notes  to  protect  Sim- 
ons, Bro.  &  Co.  I  propose  to  show  that  the 
receipt  was  given  by  the  president  in  the 
banking  house.  ** 

Second.  *'  I  offer  to  show  that  on  the  8th  of 
December,  1890,  the  witness,  having  been 
called  upon  by  the  president  of  the  bank  to 
give  two  additional  notes  to  the  one  of  Oc- 
tober, 1890,  visited  the  banking  house,  and 
there  had  a  conversation  with  the  president, 
in  which  he  stated  that  it  was  necessary  for 
the  bank  to  have  latere  promissory  notes  of  a 
firm  of  the  standing  of  Simons,  ^ro.  &  Co. 
for  use  in  the  clearing  house ;  that  the  bank 
was  entirely  solvent;  that  they  had  a  quan- 
tity of  mercantile  paper  of  small  amounts, 
which  the  president  would  lay  aside  for  the 
protection  of  Simons,  Bro.  &  Co.  if  they 
would  loan  them  the  use  of  their  credit  by 
giving  the  notes  he  asked  for, — four  in  all ; 
and  that  at  the  date  of  this  interview,  De- 
cember 8,  1890,  at  the  banking  house,  the 
E resident  gave  the  witness  the  receipt  dated 
December  8,  1890." 

Each  of  these  offers  was  overruled.  The 
defendants'  counsel  then  recalled  the  note 
clerk,  and  made  the  following  offer :  ''I  re- 
call the  witness  for  the  purpose  of  showing 
that  in  the  actual  management  of  the  business 
of  the  Spring  Garden  National  Bank  the  pres- 
ident was  the  sole  managing  officer ;  that  the 
cashier  occupied  the  position  more  of  a  clerk 
than  of  actual  cashier  in  the  sense  in  which 
that  word  is  used  in  the  authorities  cited  by 
my  friend. " 

This  offer  was  also  overruled. 

In  connection  with  the  above  offers  of  evi- 
dence, the  defendants  offered  receipts  given 
tiiem  by  the  president  of  the  bank,  'of  which 
the  following  are  copies : 

"Dec.  8,  '90.  Received  of  Simons,  Bro.  <& 
Co.  their  four  promissory  notes  for  |5,000 
each,  dated  as  follows:  No.  1,151,  Oct. 
16,  '90;  No.  1,152,  Oct.  81,  *90;  No.  1,172, 
Nov.  16,  '90;  and  No.  1.174.  Dec.  8,  '90;  all 
at  four  months, — which  notes  are  for  the  use 
of  the  bank  and  to  be  paid  by  it. 

"Francis  W.  Kennedy  Pt." 

"February  24,  '91.  Received  of  Simons 
Bro.  &  Co.  their  note  1,231,  dated  February 
18,  '91,  8  mos.,  |5,000,  which  note  is  for  the 
use  of  the  bank,  and  to  be  paid  by  it. 

"Francis  W.  Kennedy,  Pres't." 

By  direction  of  the  court  the  jury  rendered 
a  verdict  for  the  plaintiff. 

In  dealing  with  this  case  we  must  at  the 
outset  assume  two  thiugs :  First,  the  actual 
good  faith  of  the  plaintiffs  in  error  in  the 
transactions  between  them  and  the  president 
of  the  bank;  and,  second,  that  they  could 
have  shown  the  facts  to  be  as  set  forth  in  their 
offers.  Were  those  offers  properly  rejected? 
In  answering  this  question  it  is  first  to  be 
noticed  that  Simons,  Bro.  &  Co.  were  not  in 
court  as  plaintiff  seeking  to  enforce  as  against 
the  bank  a  contract  made  in  its  behalf  by  its 
president.  They  were  defending  against  a 
note,  for  which  they  had  received  no  consid- 
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eration,  made  for  the  accommodatioa  of  the 
bank  at  the  instance  of  its  president,  and  de- 
livered to  him  in  his  official  capacity  for  the- 
use  of  the  bank  in  its  clearing  house  busi- 
ness. Now,  it  is  a  familiar  principle  that 
in  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note  proof  by  the  defendant 
that  the  note  was  fraudulently  obtained  fron^ 
him  puts  the  plaintiff  to  proof  that  he  is  a 
bona  fide  holder  for  value.  Lereh  Htirdware 
Co.  V.  First  I^at.  Bank  of  Columbia,  109  Pa. 
240;  Btetcart  v.  Larmng,  104  U.  S.  605,  » 
L.  ed.  866.  The  evidence  here  made  the 
ground  for  excluding  the  defendants'  offer 
strikes  us  as  very  meager  and  inadequate. 
The  circumstances  connected  with  the  alleged 
"regular  discount"  of  the  paper  were  not 
shown.  Whether  the  paper  came  before  the 
board  of  directors  at  all  was  left  to  mere  In- 
ference from  book  entries.  Indeed,  the  tes- 
timony of  the  note  clerk  rather  su^^ests  that 
in  this  matter  Francis  W.  Kennedy,  the  pres- 
ident of  the  bank,  wns  permitted  to  exercise 
unlimited  control.  Nor  did  it  appear  that 
the  bank  directly  paid  any  money  to  Ken- 
nedy. The  most  shown  was  that  a  credit 
was  entered  in  his  account  with  the  bank, 
but  the  state  of  that  account  then  or  after- 
wards was  not  disclosed.  Now,  if  a  bank, 
or  its  receiver,  can  successfully  maintain  anp 
action  against  an  innocent  maker  of  a  prom- 
issory note  which  came  to  it  by  the  hands  of 
its  own  president,  who,  acting  in  its  behalf, 
and  as  its  representative  procured  the  note 
for  the  accommodation  of  the  bank  in  the 
course  of  its  regular  business,  surely  it  can 
only  be  upon  fuller  proofs  than  this  record 
discloses  that  the  bank  became  a  bona  fide 
holder  of  the  note  for  value. 

But  the  defense  did  not  rest  alone  upon 
Kenned v's  official  character  as  president  of 
the  bank.  The  defendants'  counsel  offered 
to  show  that  "  in  the  actual  management  of 
the  business  of  the  Sprinc?  Garden  National 
Bank  the  president  was  the  sole  mana^ing- 
oflSoer ;  that  the  cashier  occupied  the  position 
more  of  a  clerk  than  of  actual  cashier  in  the 
sense  in  which  that  word  is  used  in  the  au- 
thorities cited  by  my  friend."  The  latter 
clause  of  this  offer  does  not  weaken  what  im- 
metliately  precedes.  Evidently  it  was  in- 
tended to  meet  authorities  which  had  been 
cited  to  show  the  powers  with  which  the 
cashier  of  a  bank  is  ordinarily  invested, 
Ttrtute  officii,  as  distinguished  from  those 
usually  appertaining  to  the  office  of  presi- 
dent. The  fair  meaning  of  the  offer,  as  a 
whole,  was  to  show  that,  as  the  affairs  of  the 
Spring  Garden  National  Bank  were  actually 
conducted,  the  president  was  **the  sole  man- 
aging officer, "  performing,  amon^  other  func- 
tions, those  of  a  cashier.  Assuming  the  pres- 
ident to  have  been  "  the  sole  managing  officer" 
of  the  bank  in  the  conduct  of  its  business, 
can  the  bank,  or  its  receiver,  recover  against 
the  defendants  upon  a  note  procured  from 
them  by  its  president  in  the  manner,  for  the 
purpose,  and  under  the  arrangement  set  forth 
in  the  defendants'  offers?     We  think  not. 

It  is,  indeed,  urged  that  the  transaction 
which  the  defendants  proposed  to  show  was 
ultra  vires.  But,  if  it  were,  it  does  not  fol- 
low that  the  bank  can  set  up  its  want  of  legal 
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'Capacity  to  compel  Simons,  Bro.  &  Co.  to  paj 
their  accommoaation  note,  made  solely  for 
ihe  benefit  of  the  bank  itself.  Germania  JSaL 
BarOc  y.  Ocae,  99  U.  S.  628,  25  L.  ed.  448 ; 
Mrti  Nat,  Bank  of  Carlisle  v.  Qraham,  100 
U.  S.  099,  25  L.  ed.  750.  The  transaction, 
howeyer,  was  not  ultra  vires.  It  was  a  loan 
to  the  bank  of  an  accommodation  note  ap- 
parently for  legitimate  use  at  the  clearin? 
house  in  lieu  of  mercantile  paper  of  smafl 
Arauunts,  which  was  to  be  set  apart  and  held 
by  the  bank  for  the  protection  of  Simons, 
Bro.  «&  Co.  In  Morse,  Banks  &  Banking, 
§  160,  it  is  said,  (and  the  text  seems  to  be 
well  supported  by  the  cited  authorities:) 
^The  cashier  has  inherent  power  to  borrow 
money  in  the  regular  course  of  the  business 
of  the  bank,  and  may  secure  the  loan  by  note 
or  pledge  of  the  bank's  property."  In  CocUs 
V.  IhnneU,  94  N.  Y.  168,  176,  the  court  of 
Appeals  said  :  *'The  cashier  of  a  bank  is  its 
executive  officer,  and  it  is  well  settled  that 
as  an  incident  of  his  office  he  has  authoritv, 
implied  from  his  official  designation  as  cash- 
ier, to  borrow  money  for  and  to  bind  the  bank 
for  its  repayment ;  and  the  assumption  of  such 
authority  by  the  cashier  will  conclude  the 
bank  as  against  third  persons  who  have  no 
notice  of  his  want  of  authority  in  the  partic- 
ular transaction,  and  deal  with  him  on  the 
basis  of  its  existence."  But  if  the  cashier  as 
the  executive  officer  possesses  such  authority, 
why  not  a  president,  who,  ''in  the  actual 
management  of  the  business"  of  a  bank,  is 
also  its  "sole  managing  officer?" 

The  case  of  Coats  y.  DonneU,  supra,  had 
features  very  like  those  appearing  here.  The 
cashier  of  a  bank  orally  agreed  with  a  firm 
that  if  the  latter  would  accept  certain  drafts 
negotiated  by  the  bank,  it  would  keep  on  de- 
posit with  the  firm  until  their  maturity  a 
balance  equal  to  the  amount  of  the  drafts, 
upon  which  the  firm  should  have  a  lien ;  the 
firm  to  be  kept  informed  of  the  condition  of 
the  bank,  which  the  cashier  stated  to  be  em- 
barrassed, but,  with  certain  expected  aid, 
able  to  continue  business.  The  agreement 
was  held  to  be  valid,  and  within  the  power 
of  the  cashier  to  make,  both  under  his  gen- 
eral authority  and  by  virtue  of  a  by-law 
which  gave  him  supervision  of  the  bank, 
with  the  duty  to  attend  to  the  making  of 
loans,  discounts,  and  other  active  business 
transactions  of  the  bank. 

In  Merchants*  Nat.  Bank  cf  Boston  v.  State 
Nat,  Bank  of  Boston,  77  U.  8.  10  Wall.  604, 
644,  19  L.  ed.  1008,  1018,  the  supreme  court 
said :  "  YHiere  a  party  deals  with  a  corpora- 
tion in  good  faith,  the  traDsaction  is  not  ultra 
vires,  and  he  is  unaware  of  any  defect  of  au- 
thority or  other  irregularity  on  the  part  of 
those  acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  defect  or 
irregularity,  the  corporation  is  bound  by  the 
contract,  although  such  defect  or  irregularity 
in  fact  exists,  if  the  contract  can  be  valid 
under  any  circumstances,  an  innocent  party 
in  such  a  case  has  a  right  to  presume  their 
existence,  and  the  corporation  is  estopped  to 
deny  them.  .  .  .  Smith  was  the  cashier 
of  the  State  Bank.  As  such  he  approached 
the  Merchants*  Bank.  The  bank  dia  not  ap- 
proach him.    Upon  the  faith  of  his  acts  and 


declarations  it  parted  with  its  |)roperty.  The 
misfortune  occurred  through  him,  and,  as  the 
case  appears  in  the  record,  upon  the  plainest 
principles  of  justice  the  loss  should  fall  upon 
the  defendant.  The  ethics  and  law  of  the 
case  alike  require  this  result.  Those  who 
created  the  trust,  appointed  the  trustee,  and 
clothed  him  with  the  powers  that  enabled  him 
to  mislead,  if  there  were  any  misleading, 
ouffht  to  suffer  rather  than  the  other  party.  * 

This  language  was  used  with  reference  to 
the  cashier  of  a  national  bank.  We  think  it 
has  great  pertinency  here,  where  the  receiver 
of  the  Spring  Garden  National  Bank  is  at- 
tempting to  compel  Simons,  Bro.  &  Co.  to 
pay  a  promissory  note,  with  no  consideration 
behind  it,  made  by  them  for  the  accommoda- 
tion of  the  bank  in  its  clearing  house  busi- 
ness, upon  the  solicitation  of  its  president, 
who,  (as  the  defendants  proposed  to  show,) 
*^  in  the  actual  management  of  the  business" 
of  the  bank,  was  *^  the  sole  managing  officer.  * 

We  have  only  to  add  that  if  the  president 
of  the  bank  wrongfully  appropriated  the  note 
or  its  proceeds  to  his  individual  purposes, 
Simons,  Bro.  &  Co.  are  not  to  be  prejudiced 
by  the  fraud  he  perpetrated  upon  his  princi- 
pal. Chemical  Nat,  Bank  v.  Armstrong,  60 
Fed.  Rep.  798. 

We  are  of  the  opinion  that  the  evidence 
under  all  of  the  defendants'  offers  should  have 
been  received. 

Hie  judgment  is  reversed,  and  the  record  ii 
remanded  to  the  circuit  court,  with  directions 
to  set  aside  the  verdict  and  grant  a  new  trial. 

Bailer.  District  Judge,  dissenting : 
The  defendants'  offer  of  testimony  raises 
the  only  question  presented.  The  court  holds 
the  offer  admissible:  First,  because  the 
plaintiff  fbelow)  did  not  prove  consideration 
for  the  indorsement,  and,  second,  because  the 
facts  stated  in  the  offer  constitute  a  defense, 
even  with  such  proof.  I  am  not  prepared  to 
assent  to  the  first  position,  though  I  do  not 
consider  it  very  important.  Production  of 
the  note  was,  of  itself,  sufficient  proof  of  such 
consideration,  in  the  first  instance.  The  de- 
fendants could  have  put  plaintiff  to  further 
proof  by  proper  averments,  and  call  for  it  by 
the  usual  notice  before  trial.  I  am  not  sat- 
isfied that  such  averments  were  made,  and  the 
customary  notice  was  not  ^iven.  In  support 
of  the  court's  views  in  this  respect,  Stewart 
V.  Lansing,  104  U.  S.  605,  26  L.  ed.  866; 
and  Lerch  Hardware  Co.  v.  First  Nat:  Bank 
of  Columbia,  109  Pa.  240,  are  cited.  In  the 
first  it  does  not  appear  whether  such  notice 
was  given  or  not.  As  authority  for  the  gen- 
eral statement  there  found.  Smith  v.  Sao 
County,  78  U.  8.  11  Wall.  139,  20  L.  ed.  102, 
is  cited.  In  that  case  the  issue  (of  plaintiff's 
bona  fides)  was  distinctly  raised  by  the  plead- 
ings. Where  the  common- law  method  of 
pleading  is  pursued  the  question  is  always 
raised  by  notice,  {Holme  v.  Karsper,  6  Binn. 
471,)  and  the  practice  of  giving  such  notice 
is  still  observed  where  new  methods  have 
been  adopted.  Since  the  introduction  of  affi- 
davits of  defense  in  Pennsylvania,  it  has  been 
held  sufficient  to  prevent  judgment  by  de- 
fault to  aver  fraud  in  the  inception  of  the 
note.     Whether,  however,  this  contemplates 
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the  customary  notice  to  prove  consideration 
is  not  entirely  clear.  An  examination  of  the 
cases  leaves  the  mind  in  some  doubt.  In 
practice  the  notice  is  usually  given.  Where, 
however,  the  alleged  fraud  is  not  connected 
with  the  inception  of  the  note,  but  with  the 
use  made  of  it,  the  rule  requiring  proof  of 
consideration  by  the  indorsee  does  not  apply. 
The  distinction  seems  shadowy,  if  not  un- 
reasonable, but  It  is  well  settled.  Sloan  v. 
Union  Bkg,  Co,  67  Pa.  472;  Hutchinson  v, 
Bogas,  28  Pa.  296.  Whether,  in  view  of  the 
affidavit,  the  fraud  here  involved,  was  con- 
nected with  the  inception  of  the  note,  or  sim- 
ply with  the  use  subsequently  made  of  it,  is 
too  nice  a  question  to  be  considered  without 

greater  occasion  for  it  than  exists.  The  affl- 
avit  avers  that  the  note  was  executed  for  the 
bank's  use.  If  so,  it  might  well  be  argued 
that  the  fraud  consisted  in  applying  it  to  an- 
other purpose.  Nor  am  I  satisfied  that  if  the 
Question  was  properly  raised,  so  as  to  put 
the  plaintiff  to  proof  of  the  bank's  bona  fides, 
he  has  not  furnished  it.  In  his  sworn  state- 
ment he  distinctly  avers  that  the  note  was 
taken  in  due  course  and  for  valuable  consider- 
ation ;  and  this  is  not  denied  in  the  affidavit 
of  defense.  On  the  trial  he  showed  that  tlie 
note  was  discounted  and  the  proceeds  placed 
to  Kennedy's  credit.  It  is  by  no  means  clear 
that  this  was  not  sufficient  proof  under  the 
circumstances.  Erie  Boot  dt  Shoe  Go.  y.  Bieh- 
enlauby  127  Pa.  169.  It  is  unnecessary^,  how- 
eyer,  to  discuss  either  of  these  questions  be- 
cause as  the  case  must  go  back  for  retrial  they 
can  be  eliminated  by  the  customary  notice, 
or  without  it  by  proof  that  Kennedy  drew 
against  the  credit.  If  nothing  else  was  em- 
braced in  the  decision  I  would  not,  therefore, 
feel  called  upon  to  express  dissent.  The 
second  proposition  stated  above  is,  however, 
Tital  to  the  parties'  rights,  and  so  important 
generally,  that  it  seems  to  be  my  duty  to  ex- 
press a  dissent,  and  to  state  my  reasons  there- 
for. 

The  proposition  is  that  even  though  the 
bank  received  the  note  in  good  faith,  paying 
Talue,  the  facts  alleged  in  the  offer  consti- 
tute a  defense.  These  facts  are  substantially 
that  Kennedy,  president  of  the  bank  and  "  its 
Bole  managing  officer,"  obtained  the  note 
without  consideration,  for  the  bank*s  use  in 
its  clearing  house  transactions.  That  the  act 
of  Kennedy  was  a  pure  fraud  is  not  doubted. 
He  desired  the  note  for  his  individual  pur- 

Eoses  alone,  and  so  used  it.  Nevertheless  if 
e  had  authority  to  represent  the  bank  in  the 
transaction  it  stands  in  his  shoes,  and  cannot 
recover,  notwithstanding  it  received  the  note 
in  good  faith,  for  value.    That  his  office  as 

President  did  not  confer  such  authority  is, 
think,  reasonably  clear.  The  duties  and 
powers  of  national  banks,  of  their  presidents, 
directors  and  other  officers,  are  derived  from 
the  statute  relating  to  this  subject.      The 

f provisions  principally  applicable  are  found 
n  section  5186  of  the  Revised  Statutes,  and 
are  as  follows :  ''The  bank  may  exercise  by 
its  board  of  directors,  or  duly  authorized 
officers  or  agents,  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business 
of  banking,  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange, 
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and  other  evidences  of  debt ;  by  receiving 
deposits;  by  buying  and  selling  exchange, 
coin,  and  bullion ;  by  loaning  money  on  per- 
sonal security,  and  by  obtaining,  issuing,  and 
circulating  notes,  according  to  the  provisions 
of  this  statute ;"  also  **  that  the  bank  may 
elect  or  appoint  directors,  and  by  its  board 
of  directors  appoint  a  president,  vice  presi- 
dent, cashier,  and  other  officers,  define  their 
duties,  .  .  .  and  dismiss  them  at  pleas- 
ure;" may  also  "prescribe,  by  its  board  of 
directors,  by-laws  regulating  the  manner  in 
which  its  stock  shall  be  transferred,  its  di- 
rectors and  other  officers  elected  or  appointed, 
its  property  transferred,  its  general  business 
conducted,  and  the  privileges  granted  to  it 
by  law  exercised  or  enjojed." 

The  president  and  cashier  are  the  executive 
officers  of  the  bank,  and  as  such  may  repre- 
sent it  in  the  routine  business  ordinarily 
transacted  by  these  officers ;  but  without  any 
express  or  implied  delegation  of  authority 
by  the  directors,  they  cannot  represent  it  in, 
and  bind  it  to,  such  transactions  as  that  un- 
der consideration.  If  they  can*,  what  be- 
comes of  the  office  of  directors,  to  whom,  for 
the  protection  of  stockholders  and  the  public, 
the  management  of  the  bank  is  intrusted,  and 
what  function  of  the  bank  may  they  not  dis- 
charge ?  I  need  not  pursue  this  subject,  how- 
ever, for  the  defendants  do  not  stand  upon 
Kennedy's  authority  as  president,  but  upon 
an  alleged  delegation  of  authority,  as  set  out 
in  the  offer.  An  intelligent  discussion  of 
the  subject  requires  a  clear  understanding  of 
what  is  proposed  as  evidence  of  such  delega- 
tion. The  terms  of  the  offer  in  this  respect 
are  that  "'in  the  actual  management  of  the 
business  of  the  Spring  Garden  National  Bank, 
the  president  was  the  sole  managin^^  officer ; 
that  the  cashier  occupied  the  position  more 
of  clerk  than  of  actual  cashier.'*  What  is 
the  proper  signification  of  this  language?  I 
am  not  clear  that  it  amounts  to  more  than  an 
offer  to  prove  that  Kennedy  discharged  the 
duties  of  cashier  as  well  as  those  of  presi- 
dent. If  more  was  intended  why  were  the 
words  **  that  the  cashier  occupied  tihe. position 
more  of  clerk  than  cashier,"  inserted?  Any 
other  interpretation  than  that  suggested  re- 
quires the  exclusion  of  this  language  as  im- 
material, i^parently  it  was  introduced  to 
qualify  or  illustrate  the  preceding  terms 
**sole  managing  officer  of  the  bank.^  That 
the  defendants  so  understood  the  offer  seems 
to  be  shown  by  tiieir  assignment  of  error,  in 
this  respect,  which  is  as  follows :  **  Because 
the  learned  judge  overruled  the  offer  of  de- 
fendants to  show  that  the  president  was  the 
executive  officer  of  the  bans."  In  this  view 
of  the  offer  it  clearly  does  not  embrace  what 
is  necessary  to  prove  the  alleged  delegation 
of  authority  to  represent  the  bank  in  thi.s 
transaction.  But  in  any  possible  interpretn- 
tion  of  the  language  it  is  more  than  an  offer 
to  prove  that  he  was  the  "sole  managing  of- 
ficer of  the  bank"  in  the  transaction  of  its 
ordinary  and  legitimate  business ;  that  is,  to 
prove  that  the  directors  expressly  or  im- 
pliedly conferred  such  authority  upon  him. 
There  is  no  pretense  of  an  express  delegation ; 
no  by-law,  order,  or  minute  of  the  bank  on 
the  subject  is  suggested.    The  allegation  i» 
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that  the  directors  acquiesced  in  his  exercise 
of  the  authority,  and  thus  justified  an  impli- 
cation that  it  had  been  delegated.  There  can 
be  no  doubt  that  the  board  of  directors  may 
delegate  its  authority ;  the  statute  so  provides 
nor  is  there  any  room  for  doubt  that  such 
delegation  may  be  implied  from  its  acts ;  as 
where  it  has  acquiesced  in  the  exercise  of  its 
authority  by  others.  If,  therefore,  it  were 
shown  that  the  directors  of  the  Spring  Garden 
National  Bank  acquiesced  in  the  president's 
"sole  management  of  its  business,^  It  might 
be  inferred  that  they  had  authorized  him  to 
so  manage.  But  it  nowhere  appears  that  the 
borrowing  of  commercial  paper,  especially 
for  the  purpose  avowed  here,  is  any  part  of 
the  usual,  or  unusual,  business  of  national 
banks.  The  court  certainly  has  no  knowl- 
edge that  it  is;  and  I  do  not  believe  it  is. 
In  this  view  the  implied  authority  alleged, 
would  not  embrace  this  transaction,  even  if 
the  bank  itself  mi^ht  lawfully  have  entered 
into  it.  In  my  judgment,  however,  the  bank 
could  not  have  lawfully  entered  into  it ;  and 
in  this  view  it  is,  of  course,  clear  that  no 
authority  in  Kennedy  to  do  it  could  be  im- 

Elied  from  his  "sole  management  of  the 
ank's  business."  The  implied  authority 
could  not  possibly  extend,  in  any  construc- 
tion of  the  offer,  beyond  the  lawful  business 
of  the  bank.  Thus  we  are  brought  to  the 
question:  Is  the  borrowing  of  commercial 
paper,  for  the  purpose  here  avowed,  embraced 
within  the  legitimate  business  of  national 
banks?  In  my  judgment,  as  before  sug- 
ffested,  it  is  not.  Nor  only  is  no  warrant 
for  it,  express  or  Implied,  found  in  the  stat- 
ute, but  on  the  contrarv  the  scheme  there 
provided  for  the  protection  of  stockholders, 
creditors,  and  the  public,  in  my  judgment, 
forbids  it.  Its  direct  purpose  and  effect  is 
deception.  The  inflation  of  assets,  and  the 
creation  of  fictitious  credit.  The  allep^ation 
in  this  instance  that  the  paper  was  desired  to 
supply  the  place  of  smaller  and  less  desir- 
able notes  on  hand,  is  unimportant.  It  was 
avowedly  wanted  because  '^It  would  look 
better  for  the  bank  to  have  a  large  note,  of  a 
responsible  firm,  like  Bimons,  Bro.  &  Co.," — 
in  other  words  it  would  enable  the  bank  to 
conceal  its  exact  situation,  &nd  give  it  a 
credit  which  it  did  not  deserve.  If  the  pur- 
pose had  been  to  create  a  better  appearance 
before  the  bank  examiner  the  impropriety 
would  have  been  little  greater. 

There  are  many  apparently  harmless  things 
which  national  banks  may  not  do.  They 
may  not  deal  in  lands,  or  stocks,  or  com- 
mercial paper,  except  in  the  manner  and  for 
the  purposes  authorized  by  the  statutes,  act 
as  brokers,  nor  enter  upon  any  other  business 
or  transactions  foreign  to  the  object  of  their 
creation.  First  Nat,  Bank  of  Charlotte  v. 
National  Birch,  Bank  of  Baltimore,  92  U.  S. 
122,  23  L.  ed.  679 ;  First  Nat.  Bank  ofAUen- 
town  V.  Hoeh,  89  Pa.  824;  WeekUr  v.  First 
Nat,  Bank  of  Bagerstoton,  42  Md.  58t,  20 
Am.  Hep.  95 ;  National  Bank  of  OloversviUe 
V.  Johnson,  104  U.  8.  271,  26  L.  ed.  742; 
Danforth  v.  National  State  Bank  of  Elisabeth^ 
8  U.  8.  App.  7,  48  Fed.  Rep.  271. 

I  do  not  propose  to  remark  upon  the  au- 
thorities cited  by  counsel  on  either  side, 
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bearing  on  this  question,  except  to  the  ex- 
tent  they  are  relied  upon  by  the  court.  Mer^ 
eluints  Nat.  Bank  of  Boston  v.  State  Nat.  Bank 
of  Boston,  77  U.  8.  10  Wall.  604,  19  L.  ed. 
1008 ;  Coats  v.  Donnell,  94  N.  Y.  168 ;  Chem- 
ical Nat.  Bank  v.  Armstrong,  50  Fed.  Rep. 
798;  and  Morse,  Banks  &  Banking,  §  160,^ 
are  cited  by  the  court  on  this  subject.  In 
the  first  of  tiiese  cases  the  defendant's  cashier 
purchased  gold  coin  of  the  plaintiff,  paying 
for  it  with  the  check  of  Mellon,  Ward  &  Go. 
What  the  case  decides  is  embraced  in  the  two 
following  propositions,  stated  by  the  court; 
''Firsts  if  the  gold  actually  went  into  the 
bank,  as  was  admitted  by  the  cashier,  the 
bank  was  liable  as  for  money  had  and  re- 
ceived, whatever  might  have  been  the  defect 
in  the  cashier's  authority,  to  make  the  pur- 
chase. Second.  It  should  have  been  left  to 
the  jury  to  determine  whether,  from  the  ev- 
idence (if  the  gold  did  not  go  into  the  bank) 
aa  to  the  powers  exercised  by  the  cashier  with 
knowledge  and  acquiescence  of  the  directors, 
and  of  the  usage  of  other  banks  in  the  same 
city,  it  might  not  fairly  be  inferred  that  the 
cashier  had  authority  to  bind  the  bank  by 
the  contract  which  he  made  for  the  coin.** 

These  statements  fully  cover  all  the  case 
decides.  The  judge  delivering  the  opinion, 
however,  uses  certain  general  expressions, 
considered  important,  among  which  are  the 
following:  "Where  a  party  deals  with  a 
corporation  in  good  faith— the  transaction  is 
not  vltra  vires — and  he  is  unaware  of  any  de- 
fect of  authority  or  irregularity  on  the  part  of 
those  acting  for  the  corporation,  and  there  is 
nothing  to  excite  suspicion  of  such  defect  of 
authority,  the  corporation  is  bound  by  the 
contract,  although  such  defect  or  irregular- 
ity  in  fact  exists. " 

It  is  no  doubt  my  fault,  or  misfortune, 
that  I  cannot  understand  precisely  what  this 
language  is  intended  to  express.  Of  course 
it  is  to  be  read  in  connection  with  the  facts 
of  tbe  case;  but  when  the  facts  are  consid- 
ered it  does  not  seem  to  have  any  very  close 
relation  to  them.  It  surely  was  not  intended 
to  be  understood  as  asserting  that  one  who 
deals,  in  good  faith,  with  the  agent  of  a  cor- 
poration, clearly  outside  the  limits  of  the 
ordinary  authority  of  such  agents,  can  hold 
the  corporation,  fin  the  absence  of  fault  on 
its  part,)  responsible  for  such  unauthorized 
act.  The  acts  of  an  agent  bind  his  principal 
within  the  scope  of  his  authority,  express  and 
implied ;  but  no  further,  unless  the  principal 
is  in  fault,  or  has  ratified  the  unauthorized 
act.  The  books  contain  numerous  cases 
which  illustrate  this  statement.  No  more 
striking  example  is  found  than  that  of  The 
**  Freeman^  v.  Buckingham,  59  U.  8.  18  How. 
187,  15  L.  ed.  848,  in  which  it  is  held  that 
the  authority  of  a  master  to  sign  bills  of  lad- 
ing does  not  render  the  vessel,  or  bis  em- 
ployers, liable  to  a  third  person  to  whom 
such  a  bill,  which  he  had  signed  without 
receiving  the  goods,  had  been  transferred. 
His  power  extended  only  to  signing  for  goods 
received ;  within  this  limit  it  was  plenary. 
His  position  gave  him  credit,  and  made  the 
perpetration  of  fraud  easy.  And  yet  his 
riocipals  could  not  be  held  responsible  for 
is  unauthorized  act,  to  one  defrauded  by  It 
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If  the  law  was  otherwise,  no  sensible  person 
would  employ  an  agent.  lu  passing  from 
the  case  of  Merchants  Nat,  Bank  of  Boston  ▼. 
State  Nat,  Bank  of  Boston,  it  may  be  re- 
marked that  no  question  of  ultra  vires  was 
involved ;  the  banks  have  express  authority 
to  buy  coin  ;  and  also  that  while  no  more  was 
involved  than  I  have  stated,  the  court  was 
seriously  divided  over  the  result. 

Coats  y.  DonneU,  the  second  case  above  re- 
ferred to,  decides  simply  that  a  bank,  after 
enjoying  the  benefit  of  a  transaction,  entered 
into  by  its  cashier  in  its  name— which  in 
that  case  was,  substantially,  the  borrowing 
of  money  from  brokers,  (through  drafts  which 
the  latter  accepted,)  could  not  object  to  the 
brokers*  retaining  the  bank's  funds  (in  their 
hands)  in  payment  of  balances  due,  and  li- 
abilities assumed.  There  the  by-laws  ex- 
pressly empowered  the  cashier  to  attend  to 
all  the  active  business  of  the  bank ;  .  .  . 
€xercising  his  own  judgment  as  to  all  mat- 
ters, "  etc.  The  court  points  to  the  fact  that 
the  cashier's  object  was  to  obtain  money  to 
carry  on  the  bank's  business,  and  that  it  got 
the  fruits  of  the  transaction.  What  is  said 
about  the  cashier's  authority  by  virtue  of 
his  office,  is  aside  of  the  case,  and  unimpor- 
tant. 

0/iemieal  Nat,  Bank  y.  Armstrong,  the  last 
of  these  cases,  is  almost  identical  with  Coats 
y.  DonneU;  in  principle  it  is  quite  so.  The 
vice  president  of  the  bank,  who  had  charge 
of  its  general  business,  used  its  securities  to 
borrow  money  in  the  name,  and  ostensibly 
for  the  use,  of  the  bank.  The  monej  was 
placed  to  the  credit  of  the  bank,  and  directly 
after  applied  to  the  vice  president's  use. 
Having  lawful  possession  of  the  securities 
he  could  undoubtedly  negotiate  them ;  and 
the  bank  would  bo  defenseless  against  his 
innocent  indorsee.  His  fraud  affected  the 
bank  alone,  who  intrusted  him  with  its  se- 
curities and  business.  There  does  not  appear 
to  have  been  any  content  whatever  over  this 
question.  The  court  dismissed  it  in  a  dozen 
lines,  without  citing  any  authority.  The 
controversy  was  about  another  matter.    Here 


again  the  general  expressions  of  the  court 
were  unnecessary,  and  must  be  confined  to 
the  facts  before  it. 

The  citation  from  Morse,  on  Banks  &  Bank- 
ing, §  160,  is  principally,  if  not  entirely, 
founded  on  general  ol^ervations  contained  m 
the  cases  just  noted,  and  signifies  nothing 
more  than  they  decide.  An  examination  of 
all  the  cases  I  have  found  in  which  the  exer- 
cise by  the  president  or  cashier  of  other  than 
the  ordinary  authority  of  executive  officers 
has  been  sustained,  shows  that  it  was  because 
of  power  delegated  by  the  directors,  either 
expressly  or  impliedly ;  and,  also,  because, 
almost  uniformly,  the  bank  received  the 
fruits  of  the  transaction. 

Now  I  trust  I  may  not  be  misunderstood. 
Of  course  the  question  of  uUra  tires  would 
be  wholly  unimportant  if  the  bank  itself 
had  directly  entered  into  the  transaction,  or 
had  authorized  Kennedy  to  do  so.  It  could 
not,  in  such  case,  take  advantage  of  its  own 
wronfT,  and  enforce  the  note.  As  before 
stated  there  is  no  pretense  that  the  bank  it- 
self directly  entered  into  it.  The  allegation 
is  that  Kennedy  did  so  as  its  aiE:ent — not  ex- 
pressly but  impliedly  authorized.  What  I 
mean  to  assert,  therefore,  is  that  no  agency 
to  perform  this  act  can  be  implied  from  the 
evidence  proposed  by  the  defendants*  offer, 
even  in  its  broadest  possible  construction, — 
evidence  that  Kennedy  **  was  the  sole  manag- 
ing officer  of  the  bank."  If  upon  a  retrial 
the  evidence  shall  go  so  materially  beyond 
the  offer  as  to  show  that  Kennedy  had  previ- 
ously entered  upon  such  transactions,  or  that 
he  had  entered  upon  tliis  particular  transac- 
tion with  the  bank's  knowledge,  or  under  cir- 
cumstances from  which  such  Knowledge  can 
properly  be  inferred,  then  in  my  judgment  a 
valid  defense  will  be  established;  out  not 
otherwise — ^unless,  of  course  it  shall  then  ap- 
pear that  the  bank  did  not  receive  the  note  m 
ffood  faith,  for  value.  I  have  assumed  that 
the  defendants  were  faultless  in  executing  the 
note.  Whether  the  purpose  avowed  by  Ken- 
nedy should  not  have  warned  them  against 
executing  it,  has  not  been  considered. 
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Fajmieiit  in  s^ood  fktith  of  a  siib-eontraci- 
or  in  ftill  ajid  not  in  advajice  of  the 


terms  of  the  contract  by  a  oontniotor  who 
has  not  been  fully  paid  extlD^lsbes  the  right  of 
one  furDishlng  material  or  doing  work  for  the 
Bub-oontraotor  to  a  lien  under  Laws  lASS,  chapw 
842,  as  amended  by  Laws  1887,  ohap.  420.  provid- 
ing that  io  no  caae  in  the  absence  of  collusion 
shall  the  owner  be  liable  by  reason  of  liens  filed 
to  pay  a  greater  sum  than  the  oontract  price. 


NOTB.— Payment  to  contractors  or  sub-eontraetors  as 
affecting  liens  of  subordinate  daimantB. 

h  The  swn  due  under  the  orUrtnal  contract  is  the 
measure  of  the  oioner^a  liabHitv. 

The  foundation  of  a  lien  is  an  indebtedness  ex- 
isting upon  a  contract  by  the  person  sought  to  be 
charged. 

A  party  furnishing  materials  or  doing  work,  re- 
lying upon  the  Hen  given  by  statute  for  security, 
must  examine  the  contract  with  the  owner;  for  it 
Is  only  to  the  extent  of  what  is  due  or  to  become 
due  upon  this  contract  that  his  lien  can  attach*    If 
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he  furnishes  the  material  or  does  the  work  for  a 
Bub-contractor  in  like  reliance,  he  should  not  only 
examine  the  contract  with  the  owner,  but  also  that 
of  the  sub-contractor;  for  if  the  sub-contractor 
fails  to  perform  his  contract  so  that  nothinir  be- 
comes payable  thereon,  or  is  paid  in  full  accordioir 
to  its  terme,  in  case  of  performance,  there  can  be 
no  lien,  witbiu  the  principle  of  Oarman  v.  Mcln- 
crow,  13  N.  Y.  70;  Lumbard  v.  Syraoose,  R  A  N.  T. 
K.  Co.  55  N.  Y.  491;  Crane  v.  Genin,  00  N.  Y.  127; 
Hagan  v.  Americaa  Baptist  Hiaslonanr  Soc  14 
Daly,  13L 


See  also  34  L.  R.  A.  625;  41  L.  R.    A.  458. 
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efnoe  sudh  proytaton  win  be  applied  to  protect  the 
oontraotor. 

(October  1, 1802.) 

APPEAL  by  complaiDaDts  from  a  Judgment 
of  the  Qeneral  Term  of  the  Court  of  Com- 
mon Pleas  for  the  City  and  County  of  New 
York  affirming  a  judgment  of  a  trial  term  in 
favor  of  defenaants  in  a  action  brought  to  fore- 
close a  mechanics'  lien.    AprmM. 

The  facts  are  stated  in  the  opinion. 

Meisrs,  McCarthy  &  Berier,  for  appel- 
lants: * 

The  general  purpose  of  all  of  these  acts  is 


The  liability  of  property  owners  to  lienors  is  limit- 
ed by  tibe  lien  law  to  the  sum  remaining  unpaid 
under  the  contract  at  the  time  of  the  filing  of  the 
tien.  Bven  where  the  owner  has  paid  in  advance 
of  tlie  terms  of  his  contract,  in  order  to  hold  him 
liable  for  so  doing,  it  must  he  made  to  appear  that 
he  did  so  for  the  piurpose  of  avoiding  the  provis- 
ions of  the  act,  or  by  some  coUusioo.  No  honest 
payment  of  his  debt  by  the  owner,  in  conformity 
with  the  contract  between  him  and  the  building 
contractor,  can  be  attacked  by  subsequent  lienors. 
Gray,  J*.,  in  Lauer  v.  Dunn,  115  N.  Y.  406. 

In  this  case  there  was  a  provision  in  the  oontract 
which  withheld  from  the  contractor  the  right  to 
enforce  payment  till  thirty  days  after  the  comple- 
tion of  the  building.  Shortly  after  the  building 
was  finished,  and  before  any  liens  were  filed,  the 
contractor  in  good  faith  and  for  a  valuable  con- 
sideration assigned  bis  interest,  and  the  owner  was 
notified.  It  was  held  that  no  subsequent  liens 
eould  operate  to  affect  the  owner  with  further  Ua- 
bility. 

The  rights  of  the  laborer  or  materialman  for  the 
purposes  of  a  lien  as  against  the  owner,  are  mainly 
dependent  upon  those  which  the  contractor  takes 
by  the  contract.   Larldn  v.  McMulltn,  120  N,  T. 

an. 

In  this  case  the  lien  was  filed  by  a  materialman 
at  a  time  when  nothing  remained  dne  to  the  con- 
tractor by  the  provisions  of  the  contract.  Shortly 
thereafter,  and  before  anything  further  became 
due  to  the  contractor,  the  latter  abandoned  the 
work.  It  was  held  that,  since  the  contract  con- 
tained no  provision  for  the  completion  of  the  work 
by  the  owner,  there  remained  nothing  unpaid 
within  the  meaning  of  the  statute. 

As  sustaining  the  above  proposition,  see,  in  addi- 
tion to  the  esses  cited  herein,  Henley  v.  Wads- 
worth,  88  Gal.  856;  Herbert  v.  Herbert,  67  How.  Pr. 
888;  Beeve  v.  Elmendorff,  88  N.  J.  L.  12&;  Morgan  v. 
Stevens,  6  Abb.  N.  a  866;  Wylly  Academy  Trustees 
V.  Sanf  ord,  17  Fla.  162. 

Under  a  statute  limtthig  the  lien  to  the  sum 
which  the  contract  renders  thb  owner  liable  to  pay 
the  contractor,  a  case  arose  in  which  the  defendant 
offered  to  prove  that  the  contractor  became  unable 
to  complete  the  building;  and  that  after  filing  the 
notice  of  lien,  the  defendant,  in  order  to  complete 
the  building, was  forced  to  purchase  materials  and 
pay  laborers  to  an  amount  exceeding  the  contract 
price.  This  evidence  was  excluded  on  the  trial, 
and  the  ruling  was  sustained  in  the  supreme  court. 
McMillan  v.  Seneca  Lake,  G.  ft  W.  Go.  5  Hun,  12. 
But  the  court  of  appeals  reversed  the  decision, 
holding  that  expenditures  made  under  such  cir- 
cumstances should  not  be  treated  as  payments  to 
the  contractor  upon  his  contract,  which  should 
fender  the  owner  liable  to  a  materialman  who  had 
before  such  payments  filed  a  notice  of  the  lien. 
Bodboum  v.  Seneca  Lake,  G.  ft  W.  Co.  67  N.  Y.  215. 

Under  a  law  of  1864  affectlag  the  county  of  Onon- 
dasra,  proof  of  payments  before  notice  defeated 
4  he  lien  created  by  the  first  section  of  the  statute. 


to  constitute  the  payment,  stipulated  to  be 
made  by  the  owner  to  the  contractor,  a  fund 
for  the  protection  of  materialmen  and  sub- 
contractors, or  mechanics  whose  materials 
and  labor  actually  produce  the  building,  and 
go  to  entitle  the  contractor  to  his  payments. 

Pdst  V.  Campbell,  83  N.  Y.  282. 

The  right  of  sub-contractors  and  material- 
men, under  the  statute  to  establish  a  lien 
upon  the  property  of  an  owner,  depends  upon 
the  extent  of  the  liability  of  such  owner  to 
the  contractor  at  the  date  of  the  filing  of  the 
Uen. 

Gibion  ▼.  Lenane,  94  N.T.  186. 


To  defeat  the  effect  of  the  statute,  the  ownc'r  was 
allowed  to  show  that  payments  had  been  made 
**wltbout  notice"  of  all  that  he  became  liable  to 
pay.   Smith  v.  Merriam,  67  Barb.  403. 

In  Hof  gesang  v.  Meyer,  2  Abb.  N.  C.  Ill,  a  pay- 
ment made  colluslvely  for  the  purpooe  of  avoid* 
lug  the  provisions  of  the  lien  law,  though  not  made 
in  advance  of  the  terms  of  the  contract,  was  held 
of  no  effect  against  the  lienor  under  the  provisions 
of  the  Kings  ft  Queens  County  lien  Law  (Lawsl86SS, 
chap.  478,  p.  947). 

It  cannot  be  material  whether  the  payments  in 
advance  are  made  for  any  fraudulent  purpose,  or 
by  collusion,  or  innocently,  so  long  as  they  are 
made  voluntarily.  Bapallo  JU  in  Post  v.  Campbell, 
88  N.  Y.  279. 

In  this  case  it  was  held  that  where  the  lienor  has 
himself  received  the  money  he  would  not  be  per- 
mitted to  dispute  the  right  of  the  owner  to  be 
credited  with  the  payment  because  it  was  made  too 
soon. 

In  OEdifomia  prior  to  the  Act  of  Maroh  18, 1885. 
a  materialman  was  entitled  to  be  paid  only  from 
that  portion  of  the  contract  price  yet  remaining 
due  and  unpaid  to  the  contractor  when  the  Hen 
was  filed.  And  where  'the  complaint  failed  to  al- 
lege that  anything  was  due  from  the  owner  to  the 
original  contractor  when  plaintiff^s  lien  was  filed. 
It  did  not  state  a  cause  of  action.  Bosenlcranz  v. 
Wagner,  62  Cal.  164;  Turner  v.  citranzel,  70  Cal.  28; 
Dore  V.  Sellers,  27  Cal.  606:  Blythe  v.Poultney,  81 
Gal.  234;  Dingley  v.  Greene,  64  OaL  888;  Whittier  v. 
Holllster,  64  Cal.  288. 

The  subcontractor  cannot  acquire  any  rights 
against  the  owner  in  violation  of  the  terms  of  the 
original  contract,  and  knowledge  of  a  contract  in 
writing  by  the  owner  with  the  original  contractor 
charges  him  with  notioe.  Bowen  v.  Aubrey,  28 
OaL  666. 

In  Renton  v.  Conley,  49CaL  186.  the  Act  of  March 
80, 1868,  was  construed.  That  Act  contained  no  ex- 
press provision  limiting  the  lien  to  the  amount 
owing  from  the  owner  to  the  contractor  under  the 
contract,  in  any  case.  The  court  gave  to  this  stat- 
ute the  same  construction  as  had  previously  been 
given  to  the  Act  of  April  22, 1858,  and  held  that, 
notwithstanding  the  broad  laoguage  of  the  statute, 
where  the  owner  had  made  payments  to  the  con- 
tractor in  good  faith,  under  and  in  pursuance  of 
the  contract,  before  receiving  notice,  either  actual 
or  constructive,  of  the  Hens,  the  buildings  coulrl 
not  be  charged  with  liens  exceeding  the  balance  of 
the  contract  price  remaining  unpaid  when  notice 
was  given. 

And  Wells  v.  Cabn,  61  CaL  428,  declared  that  the 
amendments  of  1874  to  the  Code  of  Civil  Procedure 
had  wrought  no  change  in  the  Act  of  Mareh,  1868, 
m  this  respect. 

In  Wiggins  V.  Bridge,  70  Cal.  497,  though  there 
yet  remained  unpaid  $600  of  the  contract  price, 
yet,  because  by  the  negligent  manner  of  the  work 
the  owner  sustained  damages  to  the  extent  of 
about  $2,000,  it  was  held  that  no  lien  in  favor  of  the 
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Tbe  right  of  the  appellant  to  place  a  Hen 
upon  tbe  premises  as  security  for  his  debt 
-was  not  extiDguisbed  by  tbe  payment  to  the 
6ub- con  tract  or,  for  tbe  right  was  secured  by 
statute,  and  its  yalidity  is  not  made  to  depend 
upon  tbe  question,  w nether  his  superior  has 
been  paid  by  the  party  with  whom  tbe  latter 
contracted  to  do  the  work  and  labor. 

Voad  V.  LvitmeUr,  52  Hun,  184.  See  also 
Wright  v.  Roberts,  48  Hun,  414;  Van  Clitf  v. 
Van  Vediten,  55  Hun,  467;  Larkin  ▼.  MeSiul- 
Hn,  120  N.  Y.  209. 

Mr.  James  R.  Anierel*  for  respondents: 

"No  lien  can  be  acquired  by  a  materialman 


to  a  sub-contractor,  after  full  payment  to  tbe 
latter  pursuant  to  his  contract,  although  mon- 
eys thereafter  become  due  and  payments  iire 
made  to  the  original  contractor." 

Crane  v.  Oenin,  60  N.  Y.  127;  Carman  v. 
JfcIncratD,  18  N.  Y.  70.  See  also  Lumbard  v, 
Spraeuie,  B.  <&  N.  T,  B.  Co,  55  N.  Y.  491. 

Under  the  Mechanics'  Lien  Law  for  the 
city  of  New  York  (Laws  1875,  chap.  879)  a 
sub-contractor  or  materialman  can  acquire  "a 
lien  only  to  the  extent  of  the  sum  due  from 
the  owner  to  the  contractor  at  the  time  of 
filing  the  lian." 

Gibmn  v,  Lenane,  tupra. 


plaintitr,  a  materialman,  attached  to  the  boiidiog. 

In  McCants  v.  Bush,  70  OaJ.  126,  the  owner  had 
paid  to  the  contractor  the  full  amount  due  him  the 
next  day  after  the  buildinir  was  completed.  Before 
this  time  the  plaintiff  had  given  notice  to  the 
owner  of  a  debt  due  by  the  contractor  for  mate- 
rials. It  was  held  that  this  notice  did  not  bind  tbe 
owner  to  retain  sufficient  of  the  contract  price  to 
satisfy  the  lien. 

But  if  the  materiaiman  and  suboontraotor  are 
bound  by  the  contract  between  the  owner  and 
original  contractor.  It  should  follow  that  when  a 
contract  is  made  by  the  owner  for  the  construction 
of  a  building,  by  tiie  terms  of  which  a  portion  of 
the  contract  price  Is  not  due  until  after  the  build- 
ing Is  completed,  and  when  materials  have  been 
furnished  for  and  used  In  the  construction,  pre- 
sumably In  Ttew  of  such  contract,  and  when  there- 
after and  with  notice  thereof  the  owner  pays  his 
contractor  before  the  building  is  oompleted  and 
before  t^e  money  Is  due,  he  must  be  held  lialde  to 
the  materialman  to  the  extent  of  the  money  thus 
prematurely  paid.  Walsh  t.  MoMenomy,  74  OaL 
860. 

In  the  case  of  Kellogg  t.  Howes,  e  K  B.  A.  688, 81 
Oal.  170,  Works,  X,  took  occasion  to  approve  the 
theory  that  where  there  is  a  valid  contract  between 
the  owner  and  contractor,  such  contract  la  the 
measure  of  the  owner's  liability,  and  that,  In  the 
absence  of  notice  from  the  sub-contractor  of  his 
claim,  a  payment  by  tne  owner  in  conformity  to 
the  contract  will  relieve  him  to  that  extent  from 
any  lien  by  the  sub-contractor.  To  this  extent  the 
rule  laid  down  by  the  old  cases  In  Oallf  ornia  is  ap- 
plicable to  the  present  statute. 

In  Spaulding  v.  Thompson  Bcdeslastlcal  Boo,  27 
Conn.  678,  after  the  building  had  been  erected  and 
the  contractor  paid,  work  was  done  against  the 
prohibition  of  the  owner  to  remedy  def  ecti  ve  work. 
It  was  held  that  one  employed  by  tbe  contractor  to 
do  this  work  had  no  lien. 

By  Oonn.  Bev.  Stat.  1876  it  was  provided  that  no 
Hen  should  attach  to  any  property  to  a  greater 
amount  in  the  whole  than  the  price  agreed  to  be 
paid  by  the  owner;  and  that  in  determining  tbe 
amount  to  which  any  Hen  shall  attach  the  propri- 
etor shall  be  allowed  whatever  payments  he  shall 
have  made  in  good  faith  to  the  original  contractor 
before  receiving  notice  of  such  lien  or  Hens.  Grid- 
ley  ▼.  Sumner,  48  Conn.  U. 

A  sub-contractor  who  delays  filing  his  notice  of 
Uen  until  after  payments  have  been  made  tbe  orig- 
inal contractor,  cannot,  regardless  of  such  pay- 
ments, enforce  his  lien  to  the  fuH  amount  of  the 
original  contract  price,  but  only  for  the  amount 
remaining  due  on  the  contract.  For  tbe  Act  of 
July  2, 1884,  regulating  Hens  in  the  District  of  Ck>- 
lumbia,  provides  that  they  shall  not  be  enforced 
for  a  greater  sum  than  the  amount  of  tbe  original 
contract.    Wbeelan  v.  Young,  20  Wash.  L.  Hep.  406. 

In  Colorado  the  statute,  when  its  provisions  are 
observed,  gives  a  Uen  to  persons  fumlBhtng  labor 
and  materials,  for  the  value  thereof,  but  not  ex- 
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ceeding  the  amount  due  or  to  become  due  from  tbe 
owner  to  the  principal  contractor  at  the  date  of  the 
notice  to  the  owner  of  the  building  of  the  Hen 
claimed.  Mclntire  ▼•  Barnes,  4  Colo.  286:  Jensen  v. 
Brown,  2  Colo.  694. 

The  case  of  Carman  v.  Mclncrow,  18N.  Y.  70,  waa 
cited  and  followed  in  McKnigbt  v.  Washington,  8 
W.  Ya.  666,  where  the  notice  had  been  given  within 
the  thirty  days  prescribed  by  the  statute,  but  after 
the  contractor  had  been  paid  In  aocordanoe  with 
the  terms  of  the  contract.  The  materialman.  It 
was  said,  was  bound  to  take  notice  of  the  original 
contract,  not  only  as  to  the  materials,  but  as  to  the 
price  to  be  paid  and  tbe  times  of  payment. 

In  Utter  v.  Crane,  37  Iowa,  681,  the  plaintiff  waa 
a  laborer  employed  by  a  subcontractor  who  had 
been  paid  in  full  by  the  contractor.  It  waa  held 
that  tbe  plaintiff  could  not  enf  oroe  his  Hen  against 
the  property  though  the  owner  owed  the  oontraot- 
or  more  than  the  amount  of  the  claim.  In  this 
case  there  waa  one  more  party  involved  than  waa 
contemplated  by  tbe  statute  applyhig  to  the  oaae. 

In  Stewart  ▼.  Wright,  62  Iowa,  886,  the  ataigle 
question  to  be  determined  was  whether  payments* 
made  in  good  faith,  without  notioeand  In  strict  ac- 
cord with  the  terms  of  the  contract  protected  the 
defendant  from  again  paying  to  the  sub-oontraot- 
ors  the  amounts  of  their  respective  Hens.  It  waa 
argued  that  the  sub-contractor  was  not  bound  to 
take  notice  of  the  terms  of  the  oontzaot  between 
tbe  owner  and  the  principal  contractor;  and  that 
the  owner  must  act  at  his  peril,  and  oould  not 
make  payments  without  making  inquiry.  But  the 
court  held  otherwise,  dting  the  statute  which  pro- 
vides that  to  prevent  paymenta  by  the  owner  to  the 
principal  con  tractor,  Uie  sub-contractor  mu8t.wlth- 
in  a  specified  time,  serve  notice  upon  such  owner 
of  the  filing  of  the  lien.  And  it  was  questioned  in 
this  case  whether  It  was  within  the  power  of  the 
legislature  to  make  the  owner  pay  twice  for  his 
building  by  paying  off  liens  of  sub-contractors  as- 
serted after  payments  have  been  made. 

Thn  case  was  cited  to  the  same  point  In  Martin  ▼• 
Morgan,  64  Iowa,  270,-where  It  was  held  that  a  sub- 
contractor undertaking  to  enforce  a  Uen  ^ould 
show  in  bis  petition  such  indebtedness  on  the  part 
of  tbe  owner  to  the  contractor  either  at  the  time 
the  sub-contractor's  account  commenced,  or  later, 
as  would  Justify  the  court  in  decreeing  a  Hen. 

Also  In  Roland  v.  CentervlUe,  M.  A  A.  R.  Co.,  61 
Iowa,  8W,  where  the  full  oompensatinn  bad  been 
paid,  in  accordance  with  the  terms  of  the  contract, 
t)efore  the  completion  of  the  work. 

Also  In  Mallory  v.  Marion  Water  Works  Co^  77 
Iowa.  716,  where  a  materialman  furnishing  to  a 
sub-contractor  who  received  his  pay  in  advance  in 
ihe  shape  of  capital  stock  ot  the  principal  contract- 
or—a corporation— was  held  not  to  be  entitled  to  a 
Uen  for  the  materials  furnished  as  against  such  cor- 
poration, where  it  dealt  directly  with  the  sub-con- 
tractor whose  actions  were  In  good  faith. 

In  Qilchrist  v.  Anderson,  60  Iowa,  274,  and  Win- 
ter V.  Hudson,  64  Iowa,  836,  the  controUiiig  otroom- 
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Halghty  J.,  dellyered  the  opinion  of  the 
court : 

This  action  was  brought  for  the  foreclosure 
of  a  mechanic's  lien.  The  defendant  Bauer 
was  the  owner  of  premises  known  as  **No. 
:n(»7  Third  Avenue,"  in  the  city  of  New 
^'ork,  and  as  such  entered  into  a  contract 
i  iih  the  defendant  Peter  Spoonheimer  to 
erect  and  complete  a  building  thereon,  for 
which  he  was  to  pay  in  six  installments. 
The  fifth  installment  was  to  become  due  when 
the  cellar  was  concreted  and  the  sidewalk 
and  exterior  iron  and  stone  work  was  com- 
pleted.   Spoonheimer  contracted  with   the 


firm  of  Findlay  A  Bowman  to  do  the  iron 
work  and  the  sidewalk.  The  plaintiffs,  on 
or  about  the  18th  day  of  October,  1888,  con- 
tracted with  Findlay  A  Bowman  to  furnish 
certain  materials  and  do  certain  work  as  re- 
quired by  their  contract.  They  completed 
the  performance  of  their  contract  on  or  about 
the  24th  day  of  October,  1888.  The  work 
called  for  by  the  contract,  which  entitled 
the  contractor  to  the  payment  of  the  fifth  in- 
stallment, was  completed  on  or  about  the 
29th  day  of  October  thereafter,  and  on  that 
date  the  architect  gave  his  certificate  to  that 
effect  to  the  contractor,  and  the  defendant 


stance  was  that  the  owner  had  reserved  to  himself 
In  the  oontraot  the  rlffht  to  dlsohariire  mechanics* 
liens  if  any  should  be  claimed.  In  such  cases  the 
owner  should  inquire  as  to  the  existence  of  claims 
that  micrht  become  liens. 

In  Fuilerton  Lumber  Go.  v.  Osborn,  78  Iowa,  472, 
the  payments  were  made  in  strict  aooordanoe  with 
the  contract.  Before  the  completion  of  the  work 
the  contractor  abandoned  it  and  the  owner  had  to 
finish  it.  It  was  held  that  since  the  owner  liad 
knowledge  merely  that  lumber  had  been  procured 
from  some  persons  unknown*  he  was  not  bound 
to  inquire  and  protect  himself  from  the  lien  of 
such  person  when  the  contract  did  not  authorize 
him  to  do  so;  and  the  pJaintUTs  lien  was  restricted 
to  the  balance  yet  unpaid. 

In  Presoott  v.  Maxwell,  48  UL  8S,  the  contract  al- 
lowed the  owner  to  retain  ten  per  cent  of  the  price 
for  his  security,  but  he  paid  the  price  in  full  be- 
fore the  completion  of  the  work.  It  was  held  that 
an  employ^  of  the  contractor  whose  work  was  not 
done  till  some  time  after  such  payment  had  no 
claim  against  the  owner. 

flowell^s  Statute,  •  8879,  provides  that  the  filing 
and  serving  of  notice  of  mechanio*s  lien  shall  not 
bind  the  premises  and  owner  for  any  amount  be- 
yond the  sum  due  at  the  time,  or  which  may  there- 
after become  due.  fiourget  y.  Donaldson,  88  Mich. 
478. 

It  was  held  in  New  Jersey  that  under  the  statute 
there,  to  entitle  the  workman  or  materialman  to 
an  action  against  the  owner  there  must  be  a  debt 
due  from  the  owner  to  the  contractor  at  the  time 
the  notice  is  given,  and  that,  if  before  that  time 
the  debt  has  been  legally  assigned,  so  that  the  con- 
tractor has  no  control  over  or  right  of  action  for 
it,  a  notice  given  to  the  owner  by  the  workman  or 
materialman  will  create  no  obligation  under  the 
statute  as  against  the  owner.  Craig  v.  Smith,  87 N. 
J.L.549. 

In  SchneldhorstT.  Iiueckintr,  2eOhio  St.  47,  a  con- 
tractor was  unable  to  complete  a  contract  which 
he  had  undertaken,  and  the  owner,  in  considera- 
tion of  his  not  abandoning  the  work,  in  good  faith, 
made  payments  faster  than  the  contract  called  for, 
and  also  bound  himself  to  pay  other  parties  if  they 
would  contribute  to  the  work.  It  was  held  that 
the  money  paid  and  the  liabilities  assumed  were 
not  payments  in  advance  of  sums  due  wltiiln  the 
meaning  of  section  6  of  the  Lien  Law. 

As  between  the  owner  and  the  claimants  of  me- 
chanics* liens  described  in  Ohio  Act  March  5, 1887, 
theformer  is  released  from  further  payments  upon 
making  actual  payment,  when  due,  to  the  contract- 
or or  his  assignee,  before  notice  of  any  claim  un- 
der the  statute.  ToUhels  v.  James,  26  Ohio  L.  J. 
S77. 

Under  the  law  in  force  in  Texas  in  1884,  a  sub- 
oontraotor  or  materialman  could  stop  the  payment 
of  such  money  only  as  was  due  or  to  become  due 
on  a  building  contract  which  might  remain  under 
the  control  of  the  owner.  CSark  v.  GUlesple,  70 
Ttex.61& 


The  lien  laws  of  Wisconsin  as  they  existed  prior 
to  April  12, 1889,  contained  the  provisions  that  in 
actions  by  sub-contractors  to  enforce  liens  upon 
premises  and  buildings,  **in  no  case  should  the 
owner  be  compelled  to  pay  a  greater  sum  for  or  on 
account  of  such  house,  building,  or  other  improve* 
ment  than  the  price  or  sum  stipulated  in  the  orlgu 
inal  contract  or  agreement,"  with  the  proviso 
that  if  the  contract  price  were  fixed  unreasonably 
low,  with  intent  to  defraud  sub-contractors,  the 
basis  of  the  owners  liability  should  be  a  fair  price 
for  the  labor  and  materials.  By  Laws  1888.  chap. 
888,  the  above  restriction  was  repealed  and  the 
owner  was  made  absolutely  liable  to  sub-contrao- 
tOTB  who  comply  with  the  requirements  of  the  law 
for  the  amount  of  their  claims,  without  regard  to 
the  contract  price,  or  the  sum  the  owner  may  be 
indebted  to  the  contractor  at  any  time. 

The  lien  of  a  sub-contractor  is  defeated  by  an 
assignment  of  the  claim  due  from  the  owner  of  a 
building  erected  under  contract  to  the  original 
contractor,  made  in  good  faith  before  the  notice  of 
the  lien  is  served,  although  the  owner  knew  when 
he  paid  the  assignee  that  the  sub-oontract-jr  held 
unpaid  claims.  Hall  v.  Banks,  79  Wis.  228;  Doree> 
tan  V.  Krieg,  66  Wis.  804. 

Sub-contractors  cannot  in  a  proceeding  to  obtain 
payment  for  themselves  of  the  unexpended  bal- 
ance due  from  a  county  to  the  original  contractor, 
under  Wis.  Rev.  Stat.,  •  8828,  object  to  payments 
made  in  good  faith  by  the  county  to  the  onginal 
contractor  in  advance  of  the  time  they  are  due  un» 
der  the  contract,  and  before  their  actions  wera 
commenced.   James  v.  Russell,  81  Wis.  82L 

2.  TherviUiacthertDi»einaomeofthe8Uxte8, 

Two  systems,  says  Phillips,  seem  principally  t» 
have  been  adopted  to  protect  the  sub-contractor 
and  materialman  and  to  manifest,  at  the  same 
time,  a  Just  regard  for  the  rights  of  the  owner  of 
property.  ^  The  one  in  Pennsylvania,  which  was 
the  first,  where  the  mechanic  who  did  the  work* 
and  materialman  who  supplied  the  articles  used« 
were  deemed  entiUed  to  protection,  rather  than  a 
mere  builder  or  undertaker  of  contracts,  made 
provision  that  the  sub-contractor  and  the  material- 
man should  have  a  lien,  for  whatever  sum  might  be 
due  them^  direcUy  on  the  building  and  land  upon 
which  it  stood,  and  subordinating  the  lien  of  the 
contractor  thereto.  The  other  was  the  plan 
adopted  in  New  York,  which  did  not  secure  to  any 
one,  except  the  original  contractor,  an  absolute  lien 
on  the  property  for  the  whole  sum  due,  but  by  a 
species  of  equitable  subrogation  allowed  the  sub- 
contractor and  materialman  to  give  written  notice 
to  the  owner  of  his  unpaid  claim  requiring  the 
owner  thereupon  to  retain  ewih  funds  as  werein  hie 
hands  belonfftng  to  the  contractor  J**  Phlliipe, 
Mechanics*  Liens,  2d  ed.  S  67. 

The  decisions  in  New  York  and  in  those  states 
following  the  latter  plan  we  have  already  exanif 
ined.   Let  us  now  look  at  these  oases  in  whioli* 
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Bauer  thereupon  paid  to  Spoonhelmer  tbe 
fifth  installment,  due  according;  to  its  terms. 
On  November  2d,  thereafter,  Spoonheimer 
paid  Findlay  &  Bowman  the  amount  due 
them  as  sub- contractors  by  giving  a  check 
dated  November  6tb,  which  check  was  on 
that  or  the  following  day  paid.  On  Novem- 
ber 3d,  Findlay  &  Bowman  made  an  assign- 
ment for  the  benefit  of  creditors,  and  on  tiie 
7th  day  of  November  thereafter  the  plaintiffs 
<iemanded  payment  of  their  claim  from  the 
defendants,  Bauer  and  Spoonheimer,  which 


they  refused,  at  the  same  time  notlfylni; 
them  that  they  had  paid  Findlay  &  Bowman 
in  full.  On  November  9th  the  plaintiffs  Hied 
the  lien  upon  which  this  action  was  brought. 
At  that  time  the  last  installment  under  the 
contract  bad  not  become  due  and  payable. 
It  appears  that  the  fifth  installment  was  due 
and  payable  at  the  time  of  payment  by  Bauer 
to  Spoonheimer;  that  Findlay  &  Bowman 
had  performed  their  part  of  the  contract  with 
Spoonheimer;  and  the  amount  going  to  them 
was  due  and  payable  at  the  time  of  the  pay- 


under  express  enaotment,  or  ocnstructlon  of  the 
ecurts,  ihe  former  plan  has  been  given  effeot. 

Maiae  Rev.  Stat.,  cbap.  125,  S  8S,  gavetoany  phlp- 
carpencer,  etc.,  who  should  perform  labor,  or 
furnish  materials,  for,  or  on  account  of,  any  vessel 
building,  etc.,  a  Iten  on  the  same  for  waaes  or 
materials;  and  in  Atwood  v.  Williams,  40  Me.  408, 
It  was  held  that  this  lien  existed  chough  the  con- 
tractor had  been  paid  in  full. 

Under  the  present  statute  in  Nebraska,  the  owner 
is  liable  for  labor  and  material  used  in  the  con- 
struction of  the  building,  without  regard  to  the 
state  of  the  account  between  himself  and  the  con- 
tractor.  Ballou  V.  Black,  21  Neb.  18L 

And  under  the  statute  In  Minnesota  the  rigbia  of 
the  laborers  and  materialmen  are  not  dependent 
upon  or  limited  by  the  amount  due  the  contractor 
from  the  owner  under  the  original  contract,  nor 
Hy  the  state  of  the  accounts  between  them.  Laird 
V.  Moonan,  82  Minn.  868. 

The  statute  of  Nevada  was  substantially  copied 
from  the  California  statute  under  w^ioh  Benton  v. 
Conley,  49  Gal.  IBS,  arose.  But  the  supreme  court 
«t  Nevada  gave  to  It  a  different  oonstruction  from 
that  put  upon  it  by  the  Oalif  omia  court,  and  held 
that  it  was  the  intentiop  of  the  legislature  to  give 
sub-contractors  and  materialmen  direct  liens  upon 
the  premises  for  the  value  of  their  labor  and  mate- 
rials, regardless  of  payments  on  the  principal  con- 
tract made  prior  to  the  time  within  which  the  law 
lequires  notice  of  their  claim  to  be  recorded. 
Hunter  y.  Truckee  Lodge,  No.  14,  L  O.  O.  F.  14 
Nev.24. 

The  decision  of  Hunter  v.  Truckee  Lodge,  Ko.  14, 
f.  O.  O.  F.,  supra,  was  approved  and  followed  in 
Lonkey  v.  Oook,  16  Nev.  68. 

It  is  no  defense  in  Tennessee  to  a  sub-con- 
tractor^s  claim  of  Hen  that  the  owner  owed  the 
principal  contractor  nothing  when  the  notice  was 
given.  Beei'es  v.  Henderson,  90  Tenn.  681;  Oola 
Mfg.  Ck>.  v.  FaUs,  Id.  406. 

By  Code  Wash.  T.,  S  1967,  It  was  provided  that 
every  person  performing  labor,  or  furnishing  ma- 
terial for  use  in  the  construction  of  a  building, 
should  have  a  lien  whether  the  work  was  done  and 
the  material  furnished  at  the  instance  of  the 
owner  or  of  his  agent,  and  every  contractor,  sub- 
contractor, architect,  or  person  having  charge  of 
the  construction  was  made  by  the  act  the  agent  of 
the  owners.  In  Spokane  Mfg.  ft  Lumber  Co.  v. 
McChesney  (Wash.  Terr.)  Jan.  1889.  it  was  held 
that  a  laborer  or  materialman  bad  a  lien  if  he  com- 
piled with  the  statute  notwithstanding  the  owner 
may  have  made  different  arrangements,  or  paid  the 
main  contractor. 

But  the  plan  of  conferring  on  sub-contractors 
and  materialmen  a  right  of  lien  for  all  sums  which 
may  be  due  them  irrespective  of  pa>'ment8  already 
made  by  the  owner  to  the  contractor  is  passing  out 
of  favor,  and  the  tendency  in  the  later  legislation 
in  the  various  states  of  the  Union  is  to  confine 
their  right  to  what  may  be  owing  by  the  owners 
at  the  time  of  notice  of  claim.  Beatty,  Ch.  J.,  in 
Hunter  v.  Truckee  Lodge,  No.  14,  I.  O.  O.  F.  14 
Nev.  24;  Phillips,  Mechanics*  Liens,  8  67. 
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PaymentB  madB  after  notice. 

Where  a  statute  provided  that  a  party  should 
liave  twenty  days  from  the  time  when  payment 
should  be  made  to  the  person  performing  the  labor, 
in  which  to  give  the  owner  notice,  ail  payments 
made  within  the  twenty  days  should  be  regarded 
as  having  been  improperly  made,  if  made  in  viola- 
tion of  the  rights  of  parties  intended  to  be  benefited 
by  the  act.    Havighont  v.  Lindberg,  87  UL  483. 

Morehouse  v.  Moulding,  74  UL  882,  arose  under 
the  Mechanics*  Lien  Law  of  1809,  the  first  section  of 
which  provided  that  ^*in  no  case  should  the  owner 
or  lessee  be  compelled  to  pay  a  greater  sum  for  or 
on  account  of  such  house  or  building  or  other  im- 
provements than  the  price  or  sum  stipulated  in  the 
original  contract.**  But  If  made  In  violation  of 
the  rights  and  interests  Intended  to  be  benefited 
by  the  act  the  owner  ought  not  to  be  credited  with 
the  payments.  AU  payments  made  after  notice 
are  of  this  character. 

In  St.  Louis  Nat  Stock  Yards  y.  0*BeiUy,  86  HL 
648,  the  owner  had  made  payments  on  the  orders  of 
a  sub-contractor  after  recelviog  notice  of  liens. 
But  the  orders  had  been  accepted  before  the  notioe 
was  served,  and  the  owner  was  protected. 

In  Colter  v.  Frese,  46  Ind.  80,  Worden,  JU  con- 
struing the  statute,  said:  '"The  extmt  of  the  ma- 
terialman*s  lien  being  the  value  of  the  materials 
furnished,  and  the  time  it  attaches  being  the  time 
when  he  began  to  furnish  materials,  it  would,  in 
our  opinion,  be  an  utter  perversion  of  the  law  to 
hold  though  he  filed  his  notice  within  the  pre- 
scribed time,  yet  hts  Hen  sluiU  be  defeated  by  full 
payment  by  the  owner  to  the  oootractor  before 
the  expiration  of  the  time  limited  for  the  filing  of 
the  notice.  .  .  .  That  such  payment  should  defeat 
the  lien  confounds  all  ideas  of  the  force  and  legal 
effeot  of  the  lien.  Indeed,  if  such  is  the  case  there 
Is  no  lien,  and  the  statute  which  attempts  to  oon- 
fer  it  is  a  dead  letter.** 

This  case  was  dted,  to  this  point.  In  Merrltt  y. 
Pearson,  68  Ind.  886,  and  Andls  v.  Davis,  08  Ind.  17. 

It  is  no  defense  to  an  action  on  a  mechanics*  lien 
for  work  performed  In  the  construction  of  a  rail- 
road, that  the  work  was  performed  for  a  contractor 
who  has  been  paid  In  fuU  by  the  company  where 
notice  had  been  given  In  due  time  and  manner 
Elliott*s  Supp.,  S 1710,  provides  that  all  persons  who 
perform  such  work  whether  for  a  company  or  for 
a  contractor  or  sub-oontractor,  may  have  a  lien 
upon  the  right  of  way  and  franchises  of  the  corpo- 
ration. Indiana,  L  A  L  R.  Co.  y.  Larrew,  130  Ind. 
868. 

It  wiU  be  seen  that  Stewart  y.  Wright,  6B  Iowa, 
886,  went  no  farther  than  to  bold  that  the  owner 
may  settle  in  sccordance  with  the  terms  of  his  con- 
tract, if  he  has  no  knowledge,  and  no  reason  to  sup- 
pose, that  there  are  sub-oontraotors. 

In  Winter  t.  Hudson,  64  Iowa,  880,  It  was  said 
that  *Mf  the  contract  recognises  that  there  may  be 
sub-contractors  whom  the  owner  may  be  required 
to  pay,  and  such  owner  has  knowledge  that  certain 
persons,  as  sub-contractois,  have  furnished  mate- 
rials which  were  used  in  the  construction  of  the 


1809. 


Fbbnoh  y.  Baitbb. 


660 


ment  to  tbem.  The  question  of  the  good 
faith  of  the  payments  by  Bauer  to  Spoon - 
heinier,  and  by  Spoonheimer  to  Findlay  & 
Bowman,  was  submitted  to  the  jury,  and 
was  bv  the  verdict  determined  in  favor  of  the 
defendants.  The  question  is  thus  presented 
as  to  whether  a  Hen  can  be  perfected  by  a 
))(>rson  furnishing  material  and  doing  '^ork 
lor  a  sub-contractor,  as  against  the  owner, 


after  he  has  in  good  faith  paid  the  contract- 
or, and  the  contractor  has  paid  the  sub- con- 
tractor in  full  for  such  work  and  material. 
We  regard  the  case  of  Lwmbard  Y^Syracvse^ 
B.  db  N.  T,  R.  Oo.,  65  N.  Y.  491,  as  con- 
trolling upon  this  question.  In  that  case  it 
was  held  that  one  who  has  furnished  ma- 
terials or  done  work  upon  a  building,  under 
a  contract  with  a  sub-contractor  for  a  portion 


liuilding.  he  cannot  pay  the  contractor  with  im- 
punity durlDff  the  thirty  days*  period. 

But  the  faot  that  the  contract  recognizes  that 
there  may  be  sub-contractors  is  not  of  ooatrollioflr 
Importaooe.  Jones  ft  M.  Lumber  Co.  v.  Murphy,  44 
Iowa,  165.  This  case  held,  followlner  Gilchrist  v. 
Anderson.W  Iowa,  274,  that  where  the  owner  admits 
that  he  had  knowledge  that  the  material  was  being 
f  lurnished  by  the  person  claiming  as  a  sub-cootrao- 
tor,  he  most  be  deemed  to  have  had  knowledge  of 
the  lien:  and  held  that  he  would  not  be  justified  In 
paying  before  the  end  of  the  thirty  days  even 
though  his  contract  called  for  payment  before  that 
time,  and  made  no  reference  to  sub-contractors. 

In  Othmer  v.  Clifton  United  Presby.  Church.  60 
Iowa,  656,  the  church  was  charged  with  a  lien  in 
favor  of  a  sub-contractor  notwithstanding  the 
contractor  had  been  paid.  One  or  more  of  the  ofQ- 
cers  of  the  church  know  that  the  plaintiffs  had 
done  painting  on  the  church,  but  did  not  know 
they  were  not  paid  as  the  work  went  on.  The 
eourt  thought  the  church  was  bound  to  take  notice 
that  the  painters  might  be  acquiring  a  claim. 

And  BO  in  Chicago  Lumber  Co.  v.  Woodside,  71 
Iowa.  850,  where  the  contract  with  the  principal 
contractor  called  for  payments  as  the  work  pro- 
gi-esaed,  the  payments  were  made  until  there  was 
not  enough  left  unpaid  to  secure  the  plaintiff.  It 
was  held  that  the  owner  should  have  taken  notice; 
and  that,  as  the  evidence  showed  that  more  money 
became  due  from  the  owner  to  thccontractor  after 
the  plaintiff  began  to  furnish  the  lumber,  than  was 
necessary  to  pay  this  and  prior  liens,  the  plaintiff 
was  entitled  to  a  lien  for  the  full  amount. 

Under  the  Kansas  Lien  Lew  of  1872,  the  lien  of 
the  sub-contractor  was  limited  only  by  the  amount 
contracted  to  be  paid  the  contractor;  and  all  pay- 
ments made  to  the  contractor  prior  to  the  expira- 
tion of  sixty  days  after  the  completion  of  the 
building  are  at  the  risk  of  the  owner.  Shellabarger 
V.  Thayer,  15  Kan.  619;  Shellabarger  v.  Bishop.  14 
Kan.  182;  Deiahay  v.  Goldte,  17  Kan.  268;  aoughy. 
McDonald,  18  Kan.  114. 

Ciough  V.  McDonald  was  foUowed  in  Macdonald 
T.  Beaton,  27  Kan.  672,  and  m  Jewell  ▼.  Morse,  21 
Kan.  734. 

When  the  owner  pays  the  contractor  after  hav- 
ing received  notice  of  the  claim  of  workmen  be  is 
still  liable  to  the  latter.  MoBurney  v.  Bradbury,  6 
La.  Ann.  88. 

In  Jorda  v.  Gobet,  6  La.  Ann.  431,  the  contractor 
failed  to  complete  his  contract  at  the  time  specified 
bu  t  he  was  not  put  in  default.  The  owner  went  on 
and  completed  the  work  using  for  that  purpoee 
the  last  Installment  due  under  the  contract 
Within  fifteen  days  from  the  completion  of  the 
work  notices  were  served  by  various  materialmen. 
It  was  held  that  the  payments  made  on  account  of 
the  work  were  antJolpated  payments. 

If  payment  has  been  made  by  the  owner  to  the 
oontractor  without  taking  the  releases  of  laborers 
and  materialmen  for  which  section  8  of  the  Supple- 
ment to  the  New  Jersey  Mechanics*  Lien  Law  of 
June  19, 1860,  provides,  the  lien  may  be  filed  and 
enforced  without  that  notice  to  the  owner  which 
must  be  given  under  the  Act  when  no  payment 
has  been  made.  Anderson  Lumber  Co.  v.  Fried- 
lander,  64  N.  J.  Lk  876. 

But  the  owner  of  a  building  who  has  been  noti- 
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fied  by  materialmen  that  the  contractor  is  indebted 
to  them  for  materials,  and  by  bis  arcliitoct  that 
*' notice  of  claim  for  lumber  has  been  filed'*  by 
tbem.  is  not  protected  in  a  payment  made  to  the 
contractor  two  days  before  a  lien  is  filed  by  them 
and  before  a  copy  Is  served  on  him,  although  N. 
Y.  Laws  1885,  chap.  842,  9  4,  makes  him  liable  only 
after  such  service.  Kelly  v.  Bloomlngdale,  46  N. 
T.&R.87a 

ConttttvtionaUty  of  statutei. 

It  is  within  the  power  of  the  legislature  to  pro- 
vide that  the  owner  of  a  building  shall  be  liable  to 
materialmen  and  laborers  for  the  full  value  of  tbeir 
materia]  and  labor,  if  he  fails  to  execute  his  con- 
tract in  a  certain  form  and  file  it  In  the  recorder*8 
office,  although  he  has  paid  the  contractor  the  con- 
tract price.  Kellogg  v.  Howes,  6  L.  B.  A.  588,  81 
CaLlTO. 

A  statute  which  provides  that  the  lien  of  a  labor- 
er or  furnisher  of  materials  shall  not  be  defeated 
by  any  agreement  between  the  owner  and  con- 
tractor or  sub-contractor,  or  by  any  payment  made 
to  either  of  them,  or  by  failure  to  perform  the 
contract,  in  case  the  laborer  or  furnisher  complies 
wlih  the  provisions  of  the  act,  is  an  uncoustitu- 
tional  attempt  to  subject  property  to  sale  for  ob- 
ligations to  which  the  owner  never  became  bound, 
and  strikes  at  the  foundation  of  all  property  in 
land.  John  Spry  Lumber  Co.  v.  Sault  Sav.  Bank, 
Loan  ft  T.  Co.  6  L.  B.  A.  204,  77  Mich.  199. 

The  Minnesota  Uen  law  Is  not  uncoostltutlona] 
in  not  limiting  the  amount  of  liens  that  may  be 
acquired  thereunder  to  the  contract  price  or  to 
the  amount  due  the  origmal  oontractor.  Bard  well 
▼.  Mann.  46  Minn.  285. 

A  statute  giving  a  sub-contractor  a  Hen  upon  a 
building  for  the  amount  of  all  materials  furnished 
therefor,  .without  regard  to  the  amount  of  the 
contract  price  or  the  amount  due  thereon  to  the 
contractor,  is  not  unconstitutional  when  it  gives 
the  owner  a  remedy  over  against  the  contractor 
for  any  excess  he  may  be  obliged  to  pay  over  the 
contract  price.  Mallory  v.  La  Crosse  Abattoir  Co. 
80  Wis,  170. 

A  statute  giving  sub-contractors  furnishing  ma- 
terials for  a  building  a  right  to  a  lien  therefor  with- 
in a  specified  time  without  giving  notice  of  the 
furnishing  of  the  materials  to  the  owners,  and  re- 
gardless of  payments  made  the  original  contract- 
ors, is  not  unconstitutional  as  Impairing  the  obli- 
gation of  contracts,  since  the  law  becomes  a  part 
of  every  contract  made  under  It.  Albright  v. 
Smith  (S.  Dak.)  March  9, 1892. 

A  mechanics^  Uen  law  is  not  Invalid  because  un- 
der It  the  owner  may  be  compelled  to  pay  the 
lienor  after  he  has  paid  the  contractor,  where  in 
every  instance  he  may  protect  himself  by  with- 
holding a  sufficient  part  of  the  price.  Cole  Mfg. 
Co.  V.  Falls,  90  Tenn.  466. 

For  an  exhaustive  discussion  of  the  New  York 
Mechanics*  Lien  Law  of  1885,  see  note  to  Miller  v. 
Mead  (N.  Y.)  18  L.  B.  A.  701. 

The  rights  of  laborers  and  materialmen  are  fuUy 
set  out  in  the  note  to  Farmers  Loan  &  T.  Co.  v. 
Canada  &  St.  L.  B.  Co.  rind.)  11 L.  B.  A.  740. 

Concerning  the  lien  of  a  sub-contractor  general- 
ly, see  Schroeder  v.  Oalland,  7  L.  B.  A.  711,  and  noU 
thereto,  134  Pa.  277,  A.  P.  W. 
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of  the  work,  can  acquire  no  lien  therefor 
against  the  owner  after  the  contractor  has 
paid  the  sub-contractor  for  the  work  done 
under  tlie  sub-contract  according  to  its  terms, 
although  the  owner  Is  indebted  to  the  con- 
tractor upon  the  contract  for  the  whole  work* 
after  the  completion  of  the  building,  to  an 
amount  sufficient  to  satisfy  such  a  demand. 
It  is  true  that  the  court  in  that  case  had  under 
consideration  chapter  806  of  the  Laws  of 
1864,  as  amended  by  chapter  788  of  the  Laws 
of  1866,  known  as  the  **  Onondaga  Lien  Law, " 
and  that  the  act  under  which  the  plaintiffs 
seek  to  establish  their  lien  in  this  action  is 
chapter  842  of  the  Laws  of  1885,  as  amended 
by  chapter  430  of  the  Laws  of  1887,  and  that 
the  two  statutes  are  in  many  respects  differ- 
ent ;  but  as  to  the  question  under  considera- 
tion it  appears  to  us  that  they  are,  In  sub- 
stance, the  same,  and  that  the  same  rule 
should  prevail  in  reference  to  the  latter  that 
has  been  declared  in  reference  to  the  former 
statute.  Under  the  former,  it  was  provided 
that  ''any  penson  who  shall,  in  pursuance  of 
any  contract,  express  or  implied,  either  with 
the  owner  of  the  property,  or  any  contractor, 
perform  any  labor  or  furnish  any'material,  in 
buildin/r,  altering,  or  repairing  any  house  or 
other  building  or  appurtenance  to  any  house 
or  other  building  in  the  county  of  Onondaga, 
to  the  amount  of  twenty  dollars  or  over,  or 
any  person  who  has  made  a  contract  for  the 
SAme,  shall  until  the  end  of  three  months 
after  the  performance  of  such  labor  or  fur- 
nishing of  materials,  be  deemed  to  have  an 
equitable  lien  for  the  same  upon  such  house 
or  building  or  appurtenances,  and  the  land 
upon  which  the  same  may  be  situated. 
.  .  .  When  such  labor  or  material  is  per- 
formed or  furnished  to  the  contractor  or  sub- 
contractor, all  payments  made  by  the  owner 
to  either  in  good  faith,  to  apply  upon  this 
contract,  shall  operate  to  extinguish  the  lien 
aforesaid,  unless  written  notice  of  Uie  lien 
is  served  on  the  owner  of  the  premises  be- 
fore such  payment.  **  Under  tiie  latter,  it  is 
provided  that  *^  any  person  or  persons,  firm 
or  firms,  corporation  or  association,  who 
stiU  hereafter  perform  any  labor  or  service, 
or  furnish  anv  material  which  have  been 
used,  or  which  are  to  be  used,  in  erecting, 
altering,  or  repairinic  any  house,  .  .  . 
with  the  consent  of  the  owner,  as  hereinafter ' 


defined,  or  his  agent,  or  any  contractor  or 
sub-contractor,  or  any  other  person  contract- 
ing with  such  owner,  •  .  .  may,  upon 
filing  the  notice  of  lien  prescribed  in  the 
fourth  section  of  this  act,  have  a  lien  for  the 
principal  and  interest  of  the  price  and  value 
of  such  labor  and  materi  al,  *^  etc.  **  But  in  no 
case  shall  owner  be  liable  to  pay,  bv  reason 
of  all  the  liens  filed  pursuant  to  this  act,  a 
greater  sum  than  the  price  stipulated  and 
agreed  to  be  paid  in  such  contract,  and  re- 
maining unpaid  at  the  time  of  filing  such 
lien;  or  in  case  there  is  no  contract,  than 
the  amount  of  the  value  of  such  labor  and 
material  then  remaining  unpaid,  except  aa 
hereinafter  provided.  **  The  provision  "  here- 
inafter provided**  Is  to  the  edOfect  that  if  the 
owner  shall,  for  the  purpose  of  avoiding  the 
provisions  of  the  act,  pay,  by  collusion,  the 
contractor  in  advance  of  the  terms  of  the  con- 
tract, for  the  purpose  of  defeating  persons 
who  have  furnished  materials  or  done  work 
upon  the  building,  he  shall,  notwithstand- 
ing such  payment^  be  liable,  etc.  It  will 
be  observed,  upon  reading  the  two  acts, 
that,  while  they  differ  in  phraseology,  they 
are  the  same  In  substance.  The  policy,  aa 
disclosed  in  both,  is  to  the  effect  that,  except 
in  cases  of  fraud  and  collusion,  the  owner 
cannot  be  compelled  to  i>ay  anv  greater  sum 
for  the  completion  of  his  building  than  that 
which  by  his  contract  he  had  agreed  to  pay, 
and  the  same  is  true  of  a  contractor  who  has 
in  turn,  in  good  faith,  paid  the  sub-con- 
tractor the  amount  due  him  after  the  same 
has  become  due  and  payable.  The  effect  of 
the  statute  is  to  take  from  the  owner  the 
money  owing  by  him  on  his  contract,  and  to 
apply  it  in  payment  for  the  labor  and  ma- 
terials furnished  by  others  in  the  perform- 
ance of  the  contract,  and  the  same  rule  ahould 
be  applied  to  the  case  of  a  contractor  who 
has  paid  to  a  sub-contractor  all  that  he  is 
entitled  to.  The  case  of  Lumbard  v.  %ni- 
eu9e,  B,  <ft  y.  T.  R,  €h.  followed  the  case  of 
Carman  v.  Melnerou),  18  N.  T.  70,  and  has 
been  followed  by  Ch'ane  v.  Oenin,  60  N.  Y. 
127;  JBagan  v.  Ameriean  Baptiii  MUHonarw 
Boc.  14  Daly,  181 ;  and  Larkin  v.  MeMvJUn, 
120  N.  Y.  206. 

The  judgment  thotUd  be  affirmed^  with 

All  concur. 
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Charles  S.  HOLMES,  Appt^ 
Bessie  L.  OILMAN,  Impleaded,  etc.,  Betpt. 

ossN.Y.aoaj 

1*  On  appeal  from  a  Judc^ent  of  re- 
▼eraalnpon  queations  of  both  law  and 
fketf  it  will  be  reviewed  as  to  both  in  the  I^ew 
York  oourt  of  appeals. 


8«  Awife*srlfhttolafliirelier]ias1»and*fl 
lifo  is  not  a  propertjr  interest  which 
prevents  the  pcooeeds  of  suoh  tusaranoe,  wbioh 
is  paid  for  with  partoenhlp  money,  from  beinff 
regarded  aa  a  trust  fond  belonging  to  the  part- 
nership exclusively. 

8*  The  entire  proeeeda  of  Ufa  Inraraaea 
npon  the  lilb  of  a  partner  procured  by 
him  in  the  name  of  his  wife  by  payment  of  pra- 
miums  oat  of  partnership  funds  ezolusiTely  can 
be  recovered  from  her  by  the  partnefshlp  as  a 


Nora— A  very  important  as  well  as  Interesting 
Question  is  decided  in  the  above  case  as  to  the  ex- 
tent of  the  rights  of  a  firm  in  life  Insnrance  taken 
by  one  member  and  paid  for  with  money  of  the 
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Arm.  The  very  elabotate  treatment  of  the  SQbJeet 
in  the  briefs  and  opinion  reported  above  makes  the 
report  of  the  case  alone  without  any  annotation  a 
valuable  presentation  of  the  subjeo^ 
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tmst  fund  at  least  where  tbey  do  Dot  exceed  hto 
debt  to  tbe  llrm,  and  the  recovery  will  not  be 
limited  to  the  amount  of  the  partnenhlp  iunda 
whloh  were  thus  used. 

(JnneO,l608J 

APPEAL  by  plaintifr  from  a  Jadgment  of 
the  Gkneral  Term  of  the  Supreme  Court, 
First  Department,  reversing  a  judgment  en- 
tered upon  the  report  of  a  referee  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
proceeds  of  a  life  insurance  policy  which  Ar- 
thur 0.  Oilman  had  procured  on  nis  own  life 
in  favor  of  defendant  with  funds  belonging  to 
a  partnership  of  which  he  was  a  member,  J^ 

I  Statement  by  Peckhaiii,  J, : 
This  is  an  appeal  by  tbe  plaintijff  from  an 
order  of  the  general  term  of  the  supreme 
court  of  the  flnt  department,  which  reversed 
upon  the  facts  as  well  as  the  law  so  much 
of  a  Judgment  entered  upon  the  report  of  a 
referee  as  was  in  favor  of  the  plaintiff,  and 
sranted  a  new  trial  of  the  issues  involved 
before  another  referee.  The  action  was 
brought  for  the  purpose  of  having  an  account 
taken  ot  all  of  certain  moneys  alleged  to  have 
been  wrongfully  abstracted  from  a  partner- 
ship by  one  Arthur  C.  Gilnum,  who  was  one 
of  the  partners,  and  invested  by  him  in  cer- 
tain policies  of  insurance  in  favor  of  his  wife 
and  diildren.  The  complaint  asked  also  that 
the  amount  of  the  insurance  money  collected 
on  such  policies  might  be  inipressed  with  a 
trust  in  favor  of  the  plaintiff,  who  was  one 
of  the  partners  in  such  firm,  and  the  assignee 
of  the  other  members  excepting  Oilman,  and 
that  the  defendant  the  Union  Trust  Company 
(with  which  the  moneys  collected  on  the  in- 
surance policies  had  been  deposited)  might 
be  directed  to  pay  such  moneys  over  to  the 
plaintiff.  Other  relief  was  asked  which  was 
appropriate  to  the  case  stated  in  the  com- 
plaint. The  answer  denied  the  chief  allega- 
tions contained  in  such  complaint,  and  upon 
the  issues  thus  raised  the  parties  proceeded 
to  trial  before  a  referee.  The  following  are 
the  material  facts : 

In  December,  1880,  Arthur  0.  Oilman  be- 
came a  member  of  the  firm  of  J.  H.  Labaree 
A  Co.,  dealers  in  teas  and  coffees  in  New 
York  city,  and  continued  such  member  until 
his  death,  which  occurred  suddenly  on  the 
15th  of  December,  1890.  During  all  this  time 
he  was  a  trusted  member  of  the  firm,  and 
practicallv  had  exclusive  charge  of  its  office 
affairs,  which  included  the  management  of 
the  firm  bank  account  and  the  making  of  all 
notes  and  other  paper  issued  in  the  business 
of  the  firm.  For  several  years  prior  to  his 
death  he  had  prepared  semiannual  statements 
purporting  to  show  the  financial  condition 
of  the  firm,  and  these  statements  he  had  ren- 
dered to  its  different  members.  The  last  one 
had  been  rendered  as  of  the  date  December  1, 
1890,  and  showed  the  firm  with  assets  exceed- 
ing liabilities  by  nearly  the  amount  of  $300,  • 
000.  This  statement  was  received  by  the 
plaintiff  (who  resided  in  Cincinnati)  about 
I>ecember  11,  1890.  For  some  reason,  which 
is  not  made  plain  by  the  proof,  and  soon  after 
the  above  date,  the  members  of  the  firm  com- 
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menced  an  examination  as  to  Its  condition, 
and  the  examination  was  not  concluded  until 
after  Oilman's  death,  when  it  was  discovered 
that  the  firm  was  insolvent  by  more  than  $86,  - 
000.  Further  investigation  brought  to  light 
the  fact  that  Oilman,  commencing  in  the  year 
1882,  and  continuing  down  to  his  death,  had 
wrongfully  and  fraudulently  taken  from  the 
assets  of  the  firm  large  sums  of  monev,  which 
he  had  wrongfully  appropriated  to  his  own 
use.  By  reaion'of  this  dishoiiest  conduct  on 
the  part  of  Oilman  the  firm  was,  in  December, 
1890,  insolvent,  instead  of  having  a  surplus 
of  nearly  $200,000,  as  ^own  by  his  last  state- 
ment. The  amount  wrongfully  taken  by  him 
was  over  $220,000,  and  it  was  done  by  meana 
of  false  entries  in  tbe  books  of  t&e  firm, 
spread  over  the  period  of  about  eight  yearc 
There  were  found  among  his  papers  in  the 
safe  at  the  office  of  the  firm  four  policies  of 
insuraoce  upon  his  life;  one  for  $5,000,  is- 
sued and  dated  March'  9,  1880,  and  three  other 
policies,  aggregating  $45, 000.  and  issued  be- 
tween the  dates  of  April,  1884,  and  January, 
18^.  Also  two  certificates  of  his  member- 
ship in  a  benefit  association,  one  dated  in 
August,  1881,  and  the  other  in  January,  1885. 
Each  of  the  four  policies  was  issued  on  Oil- 
man's application,  made  in  the  name  of  his 
wife,  and  each  was  in  terms  payable  to  her* 
The  certificates  were  also  issued  on  his  ap- 

glicatlon,  signed  by  him,  in  which  he  stated 
e  desired  his  death  loss  to  be  paid  to  his 
wife.  It  does  not  appear  that  any  of  the  pre- 
miums upon  any  of  the  policies  were  paid 
by  Mrs.  Oilman,  or  with  funds  provided  by 
her,  or  that  she  had  any  knowledge  of  the 
existence  of  the  policies  prior  to  her  bus* 
band's  death.  All  of  the  premiums  on  the 
above-mentioned  policies,  aggregating  about 
$4,000,  were  paid  b^  Oilman  out  of  the  firm 
funds,  and  the  premiums  which  fell  due  after 
the  year  1882  on  the  above-mentioned  $5,000 
policy  were  also  paid  from  such  funds. 

When  the  firm  was  discovered  to  be  in- 
solvent, the  plaintiff  provided  funds  for  the 
payment  of  Its  debts  and  the  continuance  of 
its  business.  The  policies  of  insurance  hav- 
ing been  collected  and  paid  into  the  trust 
company,  the  plaintiff  and  the  defendant 
Mrs.  Oilman  each  claimed  the  right  to  recover 
the  whole  sum,  amounting  to  over  $56,000. 
The  referee  awarded  the  above-mentioned 
$5,000  policy,  which  was  dated  and  issued 
in  March,  1880,  to  the  defendant,  subject  to 
the  lien  of  about  $1,000  of  premiums  becom- 
ing due  subsequent  to  1882,  and  paid  by  Oil- 
man out  of  the  funds  of  the  firm.  The  policy 
itself  was  taken  out  prior  to  any  conversion 
of  firm  funds,  and  the  premiums  thereon  prior 
to  1882  were  paid  by  Oilman  out  of  his  own 
funds.  The  policies  ag^irating  $45,000 
were  obtained  and  maintained,  as  the  referee 
finds,  from  the  funds  of  the  firm,  which  the 
evidence  traces  and  identifies  as  thus  in- 
vested. The  referee,  therefore,  awarded  all 
the  moneys  collected  on  those  three  policies 
to  the  plaintiff.  He  awarded  to  the  defend- 
ant Mrs.  Oilman  the  amounts  of  the  two  cer- 
tificates of  insurance  in  the  benefit  associa- 
tions, on  the  ground  that  the  plaintiff  had 
failed  to  show  that  they  had  been  either  pro- 
cured or  maintained  from  the  funds  of  the 
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firm.  The  defendant  Mrs.  Oilman  appealed 
from  this  judgment  entered  upon  the  report 
of  the  referee  to  the  general  term,  where  the 
judgment  was  reversed,  and  a  new  trial 
granted  as  to  the  amount  awarded  to  the 
plaintiff.  For  the  purpose  of  facilitating  an 
appeal  by  the  plaintiff  to  this  court,  the  de- 
fendant Mrs.  Oilman  has  stipulated  that,  if 
the  order  granting  a  new  trial  be  here  af- 
firmed, the  Judgment  to  be  entered  in  her 
favor  shall  nevertheless  award  to  the  plain- 
tiff the  amount  of  the  aggregate  premiums 
found  by  the  referee  to  have  been  paid  out  of 
the  firm  money,  together  with  interest  thereon 
from  the  time  of  their  payment,  and  that  the 
re^t  of  the  proceeds  of  the  policies  shall  be 
paid  to  her. 

Jfr.  George  Hoadly*  for  appellant: 

The  relation  of  partners  to  each  other  in  the 
control  and  disposition  of  the  firm  property  is 
fiduciary,  constituting  each  a  trustee  for  all. 

Lindley,  Partn.  p.  803. 

One  partner  is  not  allowed  to  derive  profits 
at  the  expense  of  the  firm  from  any  dealings 
between  him  and  the  partnership,  unless  it  is 
clearly  agreed  that  he  is  to  have  such  profit. 

Featheraionehaugh  ▼.  Vemoick,  17  Ves.  Jr. 
811;  Andertany.  Lemon,  8  N.Y.  286;  Mitchell 
V.  Eeed,  61  N.  Y.  128,  19  Am.  Rep.  252; 
Manufaciuren  JVa<.  Bank  of  Troy  v.  Cote,  2 
Hun,  672;  Piatt  ▼.  Piatt,  2  Thomp.  &  0.  89; 
Burton  ▼.  Woolep,  6  Madd.  867;  Hooiey  ▼. 
Giete,  9  Abb.  N.  0.  8;  1  Story,  Eq.  Jur.  §  828; 
Fox  V.  Mqckreth,  1  Lead.  Eq.  Gas.  92,  Ahl 
notee;  Jones  v.  Dexter,  180  Mass.  880,  89  Am. 
Rep.  459;  Gardner  v.  If'Cytelieon,  4  Beav.  584; 
Dean  v.  MeDoieell,  L.  R.  8  Oh.  Div.  845;  Bid' 
die  Y.  White?UU,  185  U.  S.  621.  84  L.  ed.  282;  2 
Pom.  Eq.  Jur.  §  968;  Wheeler  ▼.  Sage,  68  U. 
S.  1  Wall.  529,  17  L.  ed.  649;  Brooke  v.  Jfar- 
tin,  69  U.  B.  2  Wall.  70. 17  L.  ed.  732. 

If  a  partner  use  partnership  property  for  his 
private  purposes,  he,  and  all  persons  claiming 
under  him,  except  bona  fide  purchasers  for 
value  without  notice,'must  account  for  it  and 
its  increase  to  the  firm. 

Perry,  Tr.  §  127;  Shaler  ▼.  Trowbridge,  28 
N.  J.  Eq.  595;  Partridge  v.  WeUe,  80  N.  J.  Eq. 
176;  Ferry  v.  LaiUe,  81  N.  J.  Eq.  580;  Al- 
dridge  v.  Muirhead,  J  01  U.  8.  898,  25  L. 
ed.  1018;  Bank  of  America  v.  PoUoek,  4 
Edw.  Ch.  215,  6  L.  ed.  856;  Newton  y.  Por- 
ter, 5  Lans.  416,  aflirmed  in  69  N.  Y.  188, 
25  Am.  Rep.  152;  PenneU  v.  DeffeU,  4  DeO. 
M.  &  0.  872;  Barr  v.  New  7ork,  L.  E,  &  W. 
R,  Co,  125  N.  Y.  268;  Ferrie  v.  Van  Vechten, 
73  N.  Y.  119;  Covin  y.  QUaeon,  105  N.  Y.  256; 
Atkinson  v.  Rochester  Printing  Co,  114  N.  Y. 
175;  Bilsbury  v.  McCoon,  8  N.  Y.  879,  58  Am. 
Dec  807;  Ovekenheimer  v.  Angevine,  81 N.  Y. 
894;  Huohes  v.  United  Pipe  Lines  Co,  119  N. 
Y.  423;  Nevi  York  dk  B,  Ferry  Co,  v.  ifcwtf, 
18  Abb.  N.  0.  106;  Cook  v.  TuUis,  85  U.  8. 
18  Wall.  832,  21  L.  ed.  938;  Riggs  v.  Palmer, 
5  L.  R.  A.  840, 115  N.  Y.  506;  WlieeUr  v.  Sage, 
08  U.  8.  1  Wall.  529, 17  L.  ed.  649. 

Mrs.  Bessie  L.  Oilman  is  a  volunteer  who 
furnished  no  consideration  whatever  for  the 
policies  of  insurance. 

Between  husband  and  wife,  a  contract  of 
life  insurance  is  not  a  contract  of  indemnity. 

The  wife's  insurable  interest  in  her  bus- 
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band's  life  is  not  property.  Is  not  anything,  for 
the  loss  of  which  she  can  be  indemnified. 

When  the  policies  were  taken  out,  she  parted 
with  nothing,  and  therefoxe  could  not  be  a 
bona  fide  purchaser. 

Rawls  V.  American  Ifut.  L.  Ins.  Cb.  27N.  Y. 
282,  84  Am.  Dec  280;  DaBn/Y.  India  d  L,  L, 
Ins.  Co,  28  Eng.  L.  &  Eq.  812, 15  G.  B.  865; 
8t,  JoJin  V.  American  Hut,  L,  Ins,  Co,  18  N. 
Y.  81;  Valton  v.  National  Fund  L,  Assur,  Co. 
20  N.  Y.  82;  Olmsted  v.  Keyes,  85  N.  Y.  698; 
New  York  L.  Ins.  Co.  v.  Btathnm,  93  U.  S.  24, 

23  L.  ed.  789;  Central  Bank  of  Washington  v. 
Eume,  128  U.  8.  195,  82  L.  ed.  870;  Ruse  v. 
Mutual  Ben,  L,  Ins.  Co,  23  N.Y.  616;  Loomis  v. 
Edg^e  L,  d  H,  Ins.  Co.  6  Oray,  896;  Connecti^ 
out  }fut,  L.  Ins.  Co.  Y.  Sckarfer,  94  U.  8.  457, 

24  L.  ed.  251;  Wamoek  y.  Doris,  104  U.  S. 
775,  26  L.  ed.  924;  Baker  y.  Union  Mut.  L, 
Ins,  Co,  43  N.  Y.  287;  Brvmmer  v.  Cohn,  86 
N.  Y.  14,  40  Am.  Rep.  503;  Beach  y.  Bay 
State  8.  B.  Co.  80  Barb.  486;  Walsh  v.  Mutual 
L.  Ins,  Co,  188  JSf.  Y.  416. 

Tbe  defendant  Mrs.  Be<%sie  L.  Oilman,  can 
only  obtain  the  benefit  of  the  policies  by  mak- 
ing herself  a  participant  in  the  misappropria- 
tion of  the  money  with  which  her  husband 
paid  tbe  premiums. 

Whitehead  v.  New  York  L.  Ins.  Co.  102  N. 
Y.  148,  55  Am.  Rep.  787;  Olmsted  v.  EotaH- 
ing,  1  Hill,  817;  Garner  y.  Germania  L.  Ins. 
Co.  IL.K  A.  256. 110  K.  Y.  271;  Putnam  v. 
Ramsay,  7  N.  Y.  Week.  Dig.  680. 

A  ratification  cannot  be  as  to  a  part  of  an  act. 

Wharton,  Ag.  §  72;  Benedict  v.  Smith,  10 
Paige,  126,  4  L.  ed.  913;  Farmers  Loan  d  T. 
Co.  Y.  Walworth,  1  N.  Y.  433;  Cook  v.  TuUU^ 
85  U.  8.  18  Wall.  840,  21  L.  ed.  937;  Mer- 
chants Bank  y.  Meyers  Steel  d  Wire  d  Iron 
Co.  2  N.  Y.  Week.  Dig.  214;  Bennett  v.  Jud- 
son,  21  N.  Y.  288;  Orans  y.  Hunter,  28  N.  Y. 
889;  Elwell  v.  Chamberlin,  81  N.  Y.  611; 
Krumm  v.  Beach,  96  N.  Y.  898;  Rush  v.  Dilks, 
48  Hun,  282;  Schneider  v.  United  States  L. 
Ins.  Co,  128  N.  Y.  109. 

Mr.  James  G.  Janeway*  for  respond- 
ent: 

The  policies  in  suit  were  contracts  with  the 
wife;  therefore,  and  by  the  statute  they  were 
her  property,  free  from  any  claims  against  her 
husband. 

Whitehead  y.  New  York  L,  In:  Co.  102  N. 
Y.  148.  55  Am.  Rep.  787;  Eadie  v.  SHmmon, 
26  N.  Y.  9.  82  Am.  Dec.  895;  Baron  y.  Brvm^ 
mer,  100  N.  Y.  872;  Brick  v.  Campbell,  10  L. 
R.  A.  259,  122  N.Y.  887:  Olmsted  y.  Keyes,  85 
N.Y.  593;  Frank  v.  Mutual  L,  Ins.  Co.  102  N. 
Y.  266,  55  Am.  Rep.  807;  Romaine  v.  Ghauts 
cey,  14  L.  R.  A.  712, 129  N.  Y.  566. 

The  statute  creates  a  general  exemption  in 
favor  of  the  wife,  and  the  facts  creating  the 
exception,  by  the  established  rules  of  construc- 
tion, must  be  shown  by  the  parties  claiming 
the  benefit  of  it. 

Felrath  y,  SchonflM,  18  Ins.  L.  J.  783. 

Assuming  the  appellant's  theory  to  be  the 
true  one,  that  in  equity  be  mav  follow  the 
partnership  funds  applied  by  Oilman  io  pay- 
ment of  the  premiums  on  the  policies  and  im- 
press the  pr(K3eeds  with  a  trust  in  his  favor,  he 
could  not  under  any  principle  of  equity  ob» 
tain  a  lien  for  more  than  the  gross  amount  of 
the  moneys  so  applied,  with  interest 
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KnaiMutt  t.  HaUeU,  L.  R  18  Cb.  Dtv. 
696-709;  Central  Nat.  Bank  of  Baltimore  ▼. 
ConnecUevt  Mut.  L.  Ins.  Co.  104  U.  8.  54.  26 
L,  ed.  693;  Perry,  Tr.  §  887;  Leuds  v.  Madocke, 

17  Yea.  Jr.  48;  Friu  y.  Bldkemore,  6  Beav. 
507. 

When  the  trust  fund  constitutes  a  part  only 
of  the  purchase  money  of  an  estate,  the  court 
gives  a  lien  on  the  land  only  for  the  amount  of 
the  trust  fund  invested  and  interest 

Perry,  Tr.  §  842;  Lane  y.  Dighton,  Ambl. 
409;  &aUe  y.  Baker,  28  Beav.  91;  Btowti  y. 
Adams,  21  L.  T.  N.  8.  71;  CookY,  Addison,  L. 
R.  7  Eq.  466;  Barry  y.  lAimbert,  98  N.  Y.  300, 
60  Am.  Rep.  677;  Bilsbury  y.  MeCoon,  8  N.  Y. 
879.  53  Am.  Dec.  807;  Cavin  y.  Qleaeon,  105 
N.  Y.  266. 

The  burden  is  upon  the  plaintiff  to  clearly 
trace  and  establish  the  identity  of  the  fund. 

Ferris  v.  Van  Vechten,  73  S.  Y.  313. 

A  wife  has  an  insurable  interest  in  the  life  of 
her  husband,  which  is  in  the  nature  of  a  prop- 
erty right.  The  proceeds  of  policies  on  bis  life 
do  not  spriof:  solely  from  premiums  paid,  but 
result  in  part  from  the  insurable  interest  be- 
longing to  the  wife.  Assuming  that  the  pre- 
miums on  the  poUdea  in  this  case  were  paid 
with  the  plaintiff's  money,  the  proceeds  of  such 
policies  were  not  wholly  the  result  of  such  pre- 
miums, but  arise  in  p^rt  from  the  insurable 
interest  or  propert^r  right  l}elonging  to  Mrs. 
Oilman,  involved  with  the  premiums. 

Therefore,  the  plaintiff  cannot  claim  the 
whole  proceeds,  but  at  most  a  Hen  thereon  for 
the  amount  of  the  premiums  paid  with  his 
money  and  interest. 

jEtna  Nat.  BtnkY.  United  States  L.  Ins.  Co. 
24  Fed.  Rep.  770;  Central  Nat.  Bank  of  Wash- 
ingtan  v.  Hume,  128  U.  8.  195,  82  L.  ed.  870; 
Pence  y.  Makepeace,  65  Ind.  845;  Stigier  v. 
Btigler,  77  Va.  168;  Thompson  y.  Cundijf,  11 
Bush,  567. 

A  policy  of  insurance  in  favor  of  the  wife  is 
her  property  even  though  her  husband  pays 
the  premiums,  and  the  proceeds  are  not  subject 
to  the  claim  of  creditors. 

Whitehead  v.  New  Y<yrk  L.  Ins.  Co.  102  N. 
T.  143,  55  Am.  Rep.  787;  McCutcheon*s  App. 
99  Pa.  137;  Eaiotfs  App.  50  Pa.  75;  AStna 
Nat.  Bank  v.  United  States  L.  Ins.  Co. ,  Pence 
▼.  Makepeace,  and  Stigler  v.  Stigler,  supra. 

The  '*  right "  of  a  wife  to  take  out  insurance 
upon  her  husband's  life  is  expressly  conferred 
and  peculiarly  protected  by  legislative  grant. 

Once  exercised  or  used,  vested  interests  are 
Immediately  created,  which  are  jealously 
guarded  by  the  courts,  and  which  cannot  tie 
assigned,  except  under  certain  restrictions  and 
conditions. 

Creditors  cannot  obtain  a  lien  thereon  during 
the  life  of  the  policy. 

Baron  v.  Brummer^  100  N.  Y.  872;  Bomaine 
▼.  Chavneey,  14  L.  R.  A.  712,  129  N.  Y.  566. 

When  the  power  or  right  to  make  a  par- 
ticular contract  is  specifically  conferred  by  the 
legislature  upon  particular  people,  then  it  is 
property  or  a  property  right. 

West  Biver  Bndge  Co.  v.  Dix,  47  U.  8.  6 
How.  507, 12  L.  ed.  585;  Curtis  y.  Leavitt,  15 
K.  Y.  9;  Bank  of  Augusta  y.  EarU,  88  U.  8. 

18  Pet  619. 10  L.  ed.  271 

The  j^licies  resulting  from  the  husband's 
•pplicatiOQS  made  in  his  wife's  name  were 
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never  his  for  an  instant,  but  hers  from  their 
inception. 

She  owned  the  right  from  the  beginning,  and 
the  policy  was  issued  upon  the  basis  of  her  in* 
surable  interest.  Her  right  was  higher  than  a 
bona  fide  purchaser  for  value.  If  the  plaintiff's 
money  was  mingled  with  her  property  it  was 
without  her  fault  and  without  her  knowledge, 
and  at  the  moment  of  the  issuance  of  the 
policies  she  had  a  vested,  irrevocable  interest 
therein. 

WhiteJiead  v.  Neio  York  L.  Ins.  Co.  supra; 
May,  Fire,  Life  &  Ace.  Ins.  8d  ed.  §  892  L: 
Cooke,  Life  In&  134,  note  U 

Oilman  being  a  partner  in  the  firm,  and 
being  rightfully  entitled  as  such  to  draw  and 
use  for  his  own  benefit  a  part  of  the  partner- 
ship funds,  there  was  no  appropriation  by  him 
of  funds  which  can  be  followed  in  equity. 

Whatever  one  partner  does  in  the  course  of 
the  partnership  business  has  the  same  efScacy 
as  if  all  had  severally  and  directly  joined  in  the 
act 

kabhett  V.  White,  12  K  Y.  442. 

In  State  y.  Butman,  61  N.  H.  511,  60  Am. 
Rep.  332,  it  was  held  that  an  indictment 
charging  a  partner  with  embezzlement  under  a 
statute  similar  to  our  own  was  bad. 

See  also  State  v.  Beddiek  (S.  Dak.)  May  28, 
1891;Whart.  Crim.  L.  9th  ed.  §§935,  1015; 
State  v.  Kent,  22  Minn.  41,  21  Am.  Rep.  764; 
Van  EUen  v.  StaU,  1  L.  R.  A.  669,  24  Neb. 
734;  Napoleon  v.  StaU,  3  Tex.  App.  522. 

ThatX^rilman  had  a  title  to  the  firm  moneys 
in  his  capacity  of  partner,  is  too  well  established 
to  need  the  citation  of  authorities.  Nor  was 
his  tiUe  to  the  moneys  affected  by  the  rule  that, 
as  between  agent  and  principal,  a  settlement  is 
only  final  if  the  principal  is  informed  of  the 
facts. 

Holmes  v.  Oilman,  64  Hun,  227. 

That  Oilman,  as  such  partner,  has  the  com- 
plele^t/*  disponendiof  the  whole  of  the  partner- 
ship interests,  see  Mabbett  v.  White,  supra; 
Welles  Y.  March,  30  N.  Y.  844;  OraserY.  SteU- 
wagen,  25  N.  Y.  315;  Manufacturers  Nat.  Bank 
of  Troy  v.  Cox,  2  Hun,  572. 

The  funds  appropriated  by  Oilman  were 
taken  in  the  form  of  money,  and  as  such  used 
in  a  transaction  in  the  ordinary  course  of  busi- 
ness upon  a  consideration  valid  as  between 
himself  and  his  wife. 

It  is  absolutely  necessary  for  practical  busi- 
ness transactions  that  the  payee  of  money  in 
due  course  of  business  shall  not  be  put  on  in- 
quiry at  his  peril  as  to  the  title  of  the  payor. 

SUj^iensY.  Brooklyn  Board  of  Education,  79 
N.  Y.  188,  85  Am.  Rep.  511;  Warren  v. 
BaigJit,  65  N.  Y.  171;  Southwhk  v.  First  Nat. 
Bank  of  Memphis,  84  N.  Y.  420;  Gammon  v. 
Butler,  48  Me.  844;  Mason  v.  Waite,  17  Mass. 
560. 

The  receipt  by  a  creditor  from  his  debtor  of 
money  value  from  a  trust  fund,  will  not  im- 
plicate the  creditor  in  the  breach  of  trust  so  as 
to  permit  the  cestui  que  trust  to  follow  the 
money  into  his  hands,  if  he  was  ignorant  from 
whence  the  money  was  obtained;  and  this  rule 
applies  when  the  trustee's  wife  was  his 
creditor. 

Bailey  y.  Cotton,  25  8.  0.  436. 

Puyment  by  the  husband  of  a  premium  of 
insurance  on  his  life  for  his  wife's  benefit  rests 
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on  a  Yalid  coDslderatloii  "  good  as  between  the 
parties  "  and  *'  good  as  to  all  the  world." 

Stephens  v,  BrooM^  Board  of  BducaHon^ 
'ivvra. 

The  fact  that  the  money  was  paid  to  the  in- 
ffiirance  companies  directly  and  not  to  Mrs. 
Oilman,  and  by  her  to  the  companies  does  not 
alier  the  rule. 

Souihwiek  V.  First  Nat,  Bank  qf  Memphis, 
supra. 

Before  any  payment  was  made  by  Oilman 
from  the  partnership  funds  on  account  of  pre- 
miums, and  during  all  the  times  when  such 
payments  were  made,  he  was  indebted  to  his 
wife  fur  moneys  received  by  him  from  her 
father's  estate. 

This  debt  Oilman  could  effectually  pay  from 
the  moneys  in  his  hands. 

Suraeuss  ChiUed  Plow  Oo.  y.  Wing,  86  N. 
Y.  421;  WoodvxyrUi  ▼.  Sweet,  61  N.  Y.  a 

When  there  is  an  indebtedness,  the  law  pre- 
sumes that  a  payment  is  made  on  account  of 
fiuch  indebtedness,  rather  than  as  a  gift. 

Eberlin  v.  I'almer,  82 N.  Y.  S.  R.  »88;  Orey 
▼.  Grey,  47  N.  Y.  562;  Nay  v.  OurUy,  118  N. 
Y.  678. 

PeckluuB,  J,,  delivered  the  opinion  of 
the  court : 

It  is  stated  In  the  order  which  royerses  the 
Judgment  herein  that  it  is  reversed  upon 
•questions  of  fact  as  well  as  of  law.  In  such 
oase  it  is  the  dut^  of  this  court  to  review  the 
•determination  of  the  court  below  upon  both 

? nest  ions  of  fact  and  of  law.  Code  Oivil 
'roc.  §  1838.  A  careful  reyiew  of  the  case 
convinces  us  that  the  findings  of  fact  made 
by  the  referee  are  amply  sustained  by  the 
•evidence,  and  that  the  judgment  should  not 
be  reversed  on  the  facts.  We  are  confirmed 
in  the  correctness  of  this  view  upon  a  perusal 
of  the  opinions  delivered  by  tiie  learned 
judges  at  the  general  term.  We  there  find 
that  the  order  reversing  the  judgment  upon 
•questions  of  fact  as  well  as  of  law  was  formal 
merely,  the  judgment  being  actually  reversed 
because  the  court  below  took  a  different  view 
of  the  law  from  that  adopted  by  the  referee 
upon  his  own  findings  of  fact. 

The  claim  of  the  plaintiff  to  recover  the 
tnonejTS  arising  from  the  payments  of  these 
policies  is  based  upon  the  principle  which 
■allows  a  cestui  ^  trust  to  follow  trust  funds, 
■and  to  appropriate  to  himself  the  property 
into  which  such  funds  have  been  Ranged, 
to/rether  with  the  increased  value  of  such 
property,  provided  the  trust  fund  can  be 
•clearly  ascertained,  traced,  and  identified, 
and  provided  the  rights  of  bona  fide  pur- 
chasers for  value  without  notice  do  not  in- 
tervene. The  right  has  its  basis  in  the  right 
of  property,  and  the  court  proceeds  on  the 
principle  that  the  title  has  not  been  affected 
by  the  change  made  of  the  trust  funds,  and 
the  cestui  que  trust  has  his  option  to  claim  the 
property  and  its  increased  value  as  represent- 
ing his  original  fund.  The  right  to  follow 
and  appropriate  ceases  onl^  when  the  means 
of  ascertainment  fail.  It  is  a  question  of  ti- 
tle. Van  Alen  v.  American  I^at,  Bank,  62 
N.  Y.  1 ;  Newton  v.  Porter,  69  N.  Y.  183,  25 
Am.  Rep.  152;  Ferris  v.  Van  Vediten,  78 
N.  Y.  119 ;  Cavin  v.  Qleas(m,  105  N.  Y.  258; 
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It  is  somewhat  akin  to  the  principle  decided 
in  aiUbufy  v.  McCoon,  8  N.  Y.  879,  63  Am. 
Dec.  807,  where  com  was  wrongfully  taken 
from  its  owner,  and  converted  into  whisky. 
The  court  held  the  property  was  not  changed 
in  the  hands  of  the  wrongdoer,  and  the 
whisky  belonged  to  the  owner  of  the  original 
material,  no  matter  how  much  it  had  been 
increased  in  value.  The  case  of  PenneU  v. 
Befell,  58  £ng.  Ch.  872,  888,  889,  discusses 
the  principle  as  thus  stated,  and  agrees  to 
it.  That  a  partner  occupies  a  fiduciary  posi- 
tion with  regard  to  his  copartners  and  the 
funds  of  the  firm,  and  will  not  be  permitted 
to  make  a  personal  profit  out  of  the  use  of 
such  funds,  is,  I  think,  clearly  established* 
1  Lindley,  Partn.  2d  Am.  ed.  308 ;  Feather- 
stonehaugh  t.  Fenvdek,  17  Yes.  Jr.  298; 
Anderson  v.  Lemon,  8  N.  Y.  236;  Mttehell 
V.  Beed,  61  N.  Y.  128,  19  Am.  Rep.  262; 
Biddle  v.  Whitehill,  185  U.  8.  621,  34  L.  ed. 
282.  Although  partners  do  not,  in  the  strict 
sense  of  the  term,  occupy  the  position  of 
trustees  towards  each  other  and  towards  the 
firm  funds,  yet  the  position  is  one  of  a  fidu- 
ciary nature,  calling  for  the  maintenance  and 
exercise  of  the  greatest  good  faith  between 
them.  Such  a  relationship  authorizes  the 
same  remedy  on  behalf  of  the  wronged  part* 
ner  as  would  exist  against  a  trustee,  strictly 
so  called,  on  behalf  of  a  cestui  que  trust.  Per 
Jessel,  M,  B,,  in  JBs  EaUeWs  Estate,  L.  K. 
18  Ch.  Div.  696,  712. 

While  legally  incorrect  to  describe  the 
fraudulent  abstractions  made  by  Oilman  of 
the  funds  of  the  firm  as  embezzlements,  the 
description  is  harmless.  It  was  a  monstrous 
and  gross  breach  of  the  duty  he  owed  the  firm, 
and  the  right  of  the  firm  to  follow  the  funds 
is  not  affected  because  the  act  could  not  be 
regarded  in  law  as  an  embezzlement.  The 
riffht  to  follow  the  funds  springs  from  the 
fiduciary  nature  of  Oilman's  position  with 
regard  to  them.  These  general  positions  are 
not  really  denied  by  the  defendant.  It  is 
claimed,  however,  that  the  tracing  and  iden- 
tification of  the  funds  have  not  been  suf* 
ficiently  proved  in  fact,  and  it  is  also  urged 
that  there  has  been  an  actual  minffline  of 
firm  funds  with  the  private  funds  of  Oilman 
in  the  purchase  and  maintenance  of  the  pol- 
icies. I  have  looked  carefully  through  the 
evidence  upon  these  questions  of  fact,  and  I 
think  the  findings  of  the  referee  are  fully 
sustained,  and  that  no  exception  can  prevail 
on  such  grounds.  If  these  preliminary  ques- 
tions be  decided  against  him  the  counsel  for 
defendant  then  urges  that  the  rule  clearly  is, 
if  the  trust  fund  has  become  mingled  with 
money  or  property  of  the  trustees  or  others, 
equity  impresses  the  proceeds  with  a  trust  to 
an  amount  equal  to  the  original  trust  fund 
and  interest,  and  will  go  no  further.  He 
then  claims  that  the  firm  funds  which  went 
to  the  purchase  of  the  policies  and  the  pay- 
ment of  the  annual  premiums  were  mingled 
with  the  property  right  of  the  wife,  called 
her  **  insurable  interest"  in  her  husband's  life, 
and  so  the  policies  were  not  wholly  the  re- 
sult of  the  use  of  those  firm  funds,  and  there- 
fore the  plaintiff  can  have  onlv  a  lien  on  the 
policies  or  the  moneys  arising  from  their 
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payment,  to  the  amount  of  the  premiums 
paid  with  the  Ann  funds,  and  the  interest 
thereon.  This  is  really  tiie  chief  question 
in  the  case. 

Where  moneys  haye  heen  misapolied,  and 
faaye  been  used  as  a  portion  of  a  larger 
amount,  which  has  been  inyested  in  other 
property,  the  property  thus  acquired  does 
not,  as  a  whole,  belong  to  the  owner  of  the 
moneys  misapplied.  It  does  not  belong  to 
him  because  it  has  not  been  purchased  or  ac- 
quired wholly  with  his  money  or  funds,  and 
hence  it  is  that  such  property  is  held  charged 
with  a  lien  at  least  to  the  amount  of  the  trust 
funds  inyested  in  it.  It  is  not  necessary  to 
here  decide  it,  because  we  take  another  yiew 
of  the  facts,  but  I  am  not  at  all  prepared  to 
admit  that  under  no  circumstances  is  the 
€eHui  que  truit  entitled  to  recoyer  back  any- 
thinj^  more  than  the  amount  of  his  property 
and  interest,  where  there  has  been  a  mingling 
of  funds.  In  a  case  the  trustee  took  a  thous- 
and dollars  of  trust  funds  and  $500  of  his 
own,  and  purchased  property,  which  ad- 
yanoed  in  yalue  to  twice  its  original  sum.  I 
haye  seen  no  case  where  the  point  has  been 
determined  that  the  whole  increased  yalue 
belongs  to  the  trustee,  and  that  only  the 
original  sum  wrongfully  taken,  and  interest, 
can  be  given  to  the  cestui  que  trusty  although 
it  was  by  reason  of  the  wrongful  use  of  the 
trust  funds  that  the  trustee  was  enabled  to 
realize  such  yalue.  If,  in  such  case,  the 
€e$tui  fue  trust  were  not  allowed  to  at  least 
participate  pronortionately  in  this  increased 
yalue,  it  would  appear  to  be  a  yiolation  of 
the  principle  that  the  trustee  cannot  ever  be 
permitted  to  make  a  profit  out  of  the  use  of 
the  trust  funds.  It  seems  to  me  to  be  a  case 
for  the  application  of  the  doctrine  that  tiie 
parties  became  co-owners  of  the  property  at 
the  option  of  the  cestui  que  trust,  in  the  pro- 
portion which  their  yarious  contributions 
bore  to  the  sum  total  inyested.  In  this  case, 
faoweyer,  the  defendant  is  enabled  to  claim  a 
mingling  of  funds  and  property  only  by 
treating  the  right  of  a  wife  to  insure  the  life 
of  hex  husband  for  her  benefit  as  a  species  of 
property  which  has  been  mingled  with  the 
funds  of  the  firm,  the  result  oi  the  combina- 
tion being  the  procurement  of  the  policies. 

We  do  not  regard  this  right  as  property  in 
any  such  light  as  to  brinj^  the  case  within 
the  principle  of  the  authorities  upon  the  sub- 
ject of  a  mingling  of  funds  in  the  purchase 
or  acquisition  of  other  property.  The  right 
of  a  wife  to  insure  the  life  of  her  husband 
for  her  own  benefit  is  not  property.  It  is 
more  in  the  nature  of  a  power  or  a  priyilege 
to  make  a  valid  contract.  It  is  a  status  and 
not  a  property  right.  The  common  law  upon 
motives  of  public  policy  held  that  there  must 
1)0  what  was  termed  an  **  insurable  interest" 
in  the  life  which  was  insured,  or  else  the 
policy  was  a  dangerous  kind  of  a  wager,  and 
therefore  void.  To  take  a  policy  out  of  such 
a  class  it  was  necessary  to  show  that  the  in- 
sured had  some  interest  in  the  continuance 
of  the  life  of  the  cestui  que  vie.  Who  had 
cnch  an  interest  as  to  give  a  right  of  insur- 
ance was  frequently  a  matter  of  some  discus- 
aion  and  of  possible  doubt.  It  may  not  even 
now  perhaps  be  said  that  the  precise  nature, 
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character,  and  extent  of  the  interest  in  an- 
other's life,  which  shall  render  that  life  in- 
surable, have  been  formally  and  plainly  laid 
down.  It  is  said  by  the  federal  supreme 
court  that  one  essential  is  that  the  policy 
shall  be  obtained  in  good  faith,  and  not  for 
the  purpose  of  speculating  upon  the  hazard 
of  a  life  in  which  the  insured  has  no  interest. 
Oonnectieut  Mut,  L,  Ins,  Go.  v.  Bchaefer^  94 
U.  S.  457,  460,  34  L.  ed.  251,  258.  An  in- 
terest which  is  insurable  must  be  an  interest 
in  favor  of  thei  continuance  uf  the  life,  and 
not  an  interest  in  its  loss  or  destruction.  If 
any  i)er8on  could  be  thought  to  have  an  in- 
terest in  the  continuance  of  the  life  of  an- 
other it  would  be  a  wife  in  the  life  of  her 
husband.  Judge  Allen,  in  Baker  v.  Union 
Mut.  L,  Ins.  do,,  48  N.  Y.  288,  regarded  the 
question  as  decided  that  a  wife  had  at  com- 
mon law  an  insurable  interest  In  the  life  of 
her  husband.  Judge  Andrews  held  to  the 
same  effect  in  Brummer  y.  Oohn,  86  N.  T. 
11.  These  cases  favor  the  view  that  the  stat- 
utes upon  the  subject  of  the  insurance  of  the 
husband's  life  in  favor  of  his  wife,  while  it 
regulates,  does  not  create,  the  right.  I  do 
not  intimate  that,  if  the  statute  created  the 
right,  it  would  in  any  way  alter  its  nature. 
That  such  a  policy  was  valid  at  common  law 
simply  makes  it  clearer  that  it  is  the  nature 
of  the  relationship  between  man  and  wife 
that  makes  the  policy  valid,  and  relieves  it 
from  the  objection  that  it  is  a  wafer  policy. 
That  relationship  is  not  property  In  any  fair 
sense  of  the  term.  It  creates  an  insurable 
interest  in  the  life  of  another,  of  a  nature  the 
same  as  a  parent  has  in  a  child  or  a  child  in 
a  parent ;  that  is,  an  interest  in  the  preserva- 
tion of  the  life,  and  not  in  its  destruction. 
Being  so  circumstanced,  a  policy  of  insurance 
upon  such  life  is  not  a  wager  policy,  and  is 
therefore  a  valid  policy.  It  is  the  same 
question,  but  it  may  i)erhaps  appear  a  little 
clearer  when  it  is  asked  whether  the  power 
or  privilege  of  a  parent  or  child  or  cieditor 
to  insure  the  life  of  his  parent  or  child  or 
debtor  is  property.  A  man  has  an  insurable 
interest  in  his  own  life.  If  he  take  trust 
funds  and  procure  such  insurance,  has  he 
thereby  mingled  those  funds  with  other  prop- 
erty, I.  e,  with  his  right  to  insure  his  own 
life?  And  can  it  be  said  that  the  policy  is 
the  product  of  such  mingled  funds  and  prop- 
erty, so  that  nothing  but  the  original 
amounts  of  the  trust  funds  and  Interest  can 
be  recovered  back  from  the  estate?  The  fact 
is  apparent  that  a  policy  of  insurance  upon 
a  life  is  not  a  policy  of  indemnity.  The  sum 
named  in  the  policy  is  to  be  paid  when  the 
insured  life  ha»  ceased,  no  matter  how  really 
valueless  such  life  may  have  in  the  meantime 
become.  The  power  of  the  wife  to  procure 
insurance  is  not  in  the  least  unfavorably  af- 
fected by  the  fact  that  insurance  in  her  favor 
has  already  been  secured.  As  was  said  by 
Shaw,  Oh,  J. ,  in  Loomis  v.  Eagle  L,  A  H,  Ins, 
Co,,  6  Gray,  896,  the  amount  of  the  insurance 
is  immaterial.  The  premium  is  computed, 
upon  the  law  of  averages,  to  be  the  exact 
equivalent  for  the  risk.  So,  if  insurance 
had  been  taken  out  by  the  husband  on  his 
life  in  the  wife's  name,  she  could  herself 
take  out  more  upon  just  as  favorable  term». 
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and  just  as  expeditiously  as  if  none  had 
been  taken.  No  one  company  might  desire 
to  go  above  a  certain  amount  upon  any  one 
risk,  but  the  ability  to  procure  further  in- 
surance is  practically  unrestrained.  The 
"wife  has  therefore  suffered  no  loss  by  the 
original  procurement  of  this  insurance,  and 
its  subsequent  maintenance  unknown  to  her, 
so  long  as  the  premiums  have  not  been  paid 
with  her  moneys  or  in  any  way  from  her 
estate.  In  other  words,  her  property  has  not 
been  used  for  any  purpose.  Her  power  to 
obtain  valid  insurance  upon  his  life  remained 
wholly  unimpaired  and  unaffected  by  the 
insurance  already  obtained.  The  fact  that 
she  had  wbat  is  termed  an  **  insurable  inter- 
est" was  only  material  for  the  purpose  of  up- 
holding the  validity  of  the  insurance  in 
question.  I  cannot  see  how  it  can  be  regard- 
ed as  property  in  any  event.  That  a  life 
insurance  policy  has  not  the  features  of  a 
contract  of  indemnity,  and  is  not  such  a 
contract,  has  been  unquestioned  for  a  number 
of  years.  Bawli  v.  Ameriean  Mut,  L,  Ins, 
Go,  27  N.  Y.  282,  84  Am.  Dec  280 ;  Olmsted 
T.  Keyea,  85  N.  Y.  698. 

The  case  of  these  policies  is  very  much  like 
that  in  Baker  v.  union  Mut,  L,  Ins.  Co., 
supra,  where  Judge  Allen  said  the  insurance 
was  effected  by  the  husband  for  the  benefit 
of  his  wife,  and  as  a  provision  for  her  in  case 
of  his  death.  It  was  there  stated  that  the  case 
would  not  be  changed  if  the  policy  were  re- 
garded as  having  been  procured  by  the  wife, 
because  the  husband  was  in  truth  the  actor, 
and  represented  the  wife,  and  she,  in  claim- 
ing the  benefits  of  the  policy,  necessarily 
ratified  and  confirmed  the  compact  as  it  was 
made,  and  with  all  its  terms  and  conditions. 

Therefore  this  case  is  to  be  looked  at  with 
reference  to  the  fact  that  every  dollar  of  the 
monevs  which  procured  and  maintained  these 
policies  in  existence  belonged  to  the  firm 
represented  by  the  plaintiff,  and  that  Oilman 
had  no  more  right  to  invest  or  use  these  funds 
in  the  manner  he  did  than  would  any  third 
person  who  had  procured  them  without  any 
right  or  title.  It  has  been  said  that  the  hus- 
band, when  he  procures  an  insurance  for  his 
wife's  benefit,  acts  as  her  agent,  or  represents 
her,  and  that  she  has  a  vested  interest  in  the 
policies  the  moment  they  are  delivered  by 
force  of  the  statute  permitting  them  to  he 
made  in  this  form.  Whitehead  v.  New  York 
L,  Ins,  Go,  103  N.  Y.  148,  55  Am.  Rep.  787. 
This  is  doubtless  true  in  the  case  of  the  hus- 
band procuring  the  insurance  with  funds 
which  belong  to  him  or  to  his  wife,  but  where 
the  premiums  are  paid  with  moneys  which 
in  truth  do  not  belong  to  him,  and  which  the 
husband  misapplies  in  so  paying,  and  by 
which  he  violates  his  obligation  to  the  true 
owner  of  the  moneys  thus  used,  the  wife  in 
such  case  must  claim  the  policy  subject  to 
the  means  by  which  the  husband  procured  it, 
and  she  must  adopt  all  his  methods.  The 
moneys  in  the  hands  of  the  company  could 
not  be  recovered  back  by  the  cestui  que  trust 
If  received  by  the  company  in  good  faith, 
because  it  would  stand  in  the  position  of  a 
bona  fide  purchaser,  yet  the  policy  itself 
would  stand  as  the  representative  of  these , 
trust  moneys,  and  the  right  of  the  wife  would  I 
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be  to  that  extent  subordinate.  This  principle 
has,  in  effect,  been  decided  in  New  Jersey  in 
the  case  of  Shafer  v.  Trowbridge,  28  N.  J. 
£q.  595.  It  was  there  held,  upon  almost 
identical  facts,  that  there  was  no  public 
policy  which  favored  the  wife  at  the  expense 
of  the  principle  that  trust  funds  could  be 
followed,  and  that  no  profit  could  in  any  way 
arise  in  favor  of  the  trustee  who  used  them. 
It  also  held  that  the  wife  could  not  be  per- 
mitted to  avail  herself  of  the  proceeds  of 
policies  paid  for  by  her  husband  with  trust 
funds.  It  is  true,  in  tiiat  case  the  policies 
were  originally  taken  out  in  the  name  of  the 
husband,  and  subsequently  made  payable  to 
the  wife,  and  it  is  urged  that  there  is  a  dif- 
ference in  the  two  cases,  because  in  the  New 
Jersey  case  it  was  the  husband's  insurable  in- 
terest which  was  insured,  and  then  assigned, 
and  that  in  this  case  it  is  the  wife's  interest 
which  was  originally  insured ;  but  we  hold, 
upon  the  facts  in  this  case,  that  the  taking 
out  of  the  policies  in  the  name  of  the  wife 
does  not  alter  the  principle  as  to  trust  funds. 
The  cestui  que  trust  is  entitled  to  follow  his 
funds,  and  to  take  the  moneys  or  the  policy 
at  his  option. 

The  case  of  Omtral  Bank  cf  Washington  t. 
Rume,  128  U.  8.  195,  82  L.  ed.  870,  is  not 
in  point.  The  moneys  there  used  were  in 
truth  the  property  of  the  husband,  although 
he  was  insolvent,  and  he  used  some  of  his 
propert}^  to  purchase  Insurance  for  the  benefit 
of  his  wife  and  children.  The  supreme  court 
held  that  a  policy  of  insurance  taken  out  by 
the  husband  in  the  name  and  for  the  benefit 
of  the  wife  made  the  contract  a  contract  with 
the  wife,  and  that,  even  though  the  premiums 
were  paid  by  the  insolvent  husband,  with 
moneys  which,  or  some  part  of  which,  ought 
to  have  been  used  for  the  payment  of  his 
debts,  vet,  if  there  were  no  fraud  as  between 
the  wife  and  the  company,  the  wife  could 
hold  the  policy  as  against  the  creditors  of  the 
husband,  except  the  amount  which  had  been 
wrongfully  used  in  the  payment  of  pre- 
miums, u  the  amount  of  the  husband's 
estate  used  to  pay  premiums  were  no  more 
than  reasonable  and  moderate  under  the  cir- 
cumstances, it  was  further  held  that  the  crod- 
itors  could  not  recover  back  the  moneys  so 
paid  for  them,  although  the  husband  was,  at 
the  time  of  their  payment,  insolvent.  It  was 
said  the  interest  insured  did  not  belong  to 
the  husband  or  his  creditors ;  that  the  con- 
tracts were  not  payable  to  the  husband,  his 
representatives,  or  his  creditors ;  that  no  fraud 
on  the  part  of  the  wife,  the  children,  or  the 
insurance  company  was  shown  or  pretended ; 
and  that  there  was  no  gift  or  transfer  of  the 
debtor*8  property,  unless  the  amounts  {mid 
for  premiums  were  to  be  held  as  excessive. 
That  is  a  very  different  case  from  the  one 
under  consideration.  It  was  no  trust  fund 
(within  the  meaning  of  that  term  when  used 
to  authorize  the  following  thereof)  which 
went  to  pay  for  the  policy  in  that  case.  The 
moneys  belonged  to  and  were  the  property  of 
the  husband.  They  might,  unaer  certain 
circumstances,  be  reached  in  proceedines 
after  judgment  and  return  of  execution,  but 
the  title  was  in  the  husband,  and  he  used  his 
own  property  to  procure  the  insurance.    Hav- 
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log  done  so,  the  policy  thus  procured  became 
a  contract  with  the  wife,  and  her  insurable 
interest  in  her  husband's  life  was  thus  made 
effectual.  The  creditors  could  not  follow 
the  moneys  into  other  property,  and  demand 
such  property.  No  Dnnciple  of  following 
trust  funds  was  Involyed. 

In  this  case,  however,  there  Is  the  fact 
which  alters  and  colors  the  whole  transac- 
tion, and  is  fundamental  and  controlling  in 
its  nature,  and  that  fact  is  that  the  moneys 
which  procured  the  insurance  were  trust 
moneys,  and,  although  invested  in  the  poli- 
cies, thej  were  subject  at  the  very  moment 
of  such  investment  to  the  right  of  the  owner 
of  the  funds  to  follow  them  into  whatever 
change  of  form  they  might  assume,  and  to 
claim  the  thing  into  which  they  were  changed 
as  if  it  were  the  original  fund.  In  the  case 
in  the  federal  court  the  whole  matter  was 
discussed  with  reference  to  the  violation  of 
the  statute  of  Connecticut,  based  upon  the 
Statute  of  Elizabeth  (18  Eliz.  chap.  5)  pro- 
hibiting the  transfer  of  the  property  of  an 
individual  in  fraud  of  his  creditors.  We 
have  a  statute  to  the  same  effect,  2  Rev.  Stat. 
p.  187,  §  1.  The  learned  chief  Justice  said 
that  the  statute  was  passed  to  prevent  debtors 
from  dealing  with  their  property  to  the  prej- 
udice of  their  creditors,  but  dealing  with 
that  which  creditors  irrespective  of  such  deal  • 
In^  could  not  have  touched  was  within 
neither  the  letter  nor  the  spirit  of  the  statute. 
This  was  spoken  of  the  insurable  interest  of 
the  wife,  and  it  was  spoken  in  regard  to  cred- 
itors as  that  term  is  generally  used.  In  this 
case  it  is  not  in  the  simple  character  of  a  cred- 
itor of  Mr.  Oilman,  or  of  the  defendant  Mrs. 
Oilman,  that  the  plaintiff  asks  relief.  He 
seeks  the  aid  of  a  court  of  equity  to  enable 
him,  in  the  character  of  a  cestui  que  trust,  to 
|ollow  his  property  which  was  wrongfully 


converted  by  one  bearing  towards  him  the  ob- 
ligations of  a  trustee,  and  by  such  trustee 
invested  in  these  policies,  and  such  cestui  que 
trust  now  asks,  in  sul^tance,  for  his  own 
property,  or  for  the  property  into  which  his 
trust  funds  were  wrongfully  converted  ;  and 
we  Uiink  he  has  the  right  to  recover  the  prop- 
erty which  represents  and  stands  in  the  place 
of  the  original  trust  fund.  The  case  in  the 
federal  court  is  not  at  all  parallel,  and  is, 
therefore,  no  authority  against  our  conten 
tion.  Whether  at  common  law  or  under  the 
provisions  of  our  statute  the  procurement  of 
policies  of  insurance  in  the  wife's  name, 
under  the  facts  developed  in  this  case,  does 
not  prevent  the  cestui  que  trust  from  follow- 
ing and  claiming  the  trust  funds  or  their  pro- 
cess. If  the  proceeds  of  l^ese  policies  had 
been  greater  than  the  whole  amount  of  the 
indebtedness  of  the  husband  to  the  cestui  que 
trust,  arising  out  of  the  husband's  breach  of 
trust,  we  do  not  decide  what  mi^ht  in  equity 
be  the  different  rights  of  the  wife  and  such 
eestue  que  trust  in  Uie  balance,  or  whether  any 
different  rule  could  be  logically  appliea. 
The  husband  in  this  case  converted  over 
$200,000  of  what  stood  In  the  nature  of  a 
trust  fund,  and  the  plaintiff  recovers  only  a 
little  over  one  fourth  thereof  in  case  the  judff* 
ment  on  the  referee's  report  be  affirmed.  We 
simply  decide  the  case  now  before  us.  As  to 
other  questions  discussed  in  the  defendant's 
brief,  we  have  carefully  considered  them,  and 
we  think  there  was  no  error  in  the  result  ar- 
rived at  by  the  referee. 

Hu  order  of  the  General  Term  is  therefore 
revorsed,  and  the  judffment  entered  upon  the  re- 
port of  the  referee  is  affirmed^  with  costs  to  the 
plaintiff  at  Oeneral  Term  and  in  this  court. 

All  concur. 

Judgment  accordingly. 
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STATE  of  Nebraska 
John  E.  HILL. 


STATE  of  Nebraska 

Thomas  H.  BENTON. 
(86  Neb.  — .) 

*1.   The  power  of  impeaehmeiit  oonf erred 

by  the  constitution  upon  the  lefrlslature  extends 
only  to  olvfl  offloers  of  the  state,  and  this  power 
cannot  be  ezeroised  after  the  person  has  ffone  out 
of  office, 

S«   Prlv&te  dtlseiis  are  not  amenable  to  im- 
peachment. 

&   The  leg^lslatiire  hme  no  authorAty  to 

^eadnotes  by  Nobtaz*,  J. 


prefer  articles  of  impeachment  jagalnst  ex-of 

ficiais. 

(June6,1898J 

IMPEACHMENT  proceedings  instituted  by 
the  State  Legislature  and  placed  in  the 
charge  of  P.  H.  Barrj,  C.  u,  Casper  and 
(jteor^e  R.  Col  ton  against  the  ex-auditor  of 
public  accounts  and  ex-state  treasurer.  Di^ 
missed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs,  Oeorg^  Doanot  S.  B.  Pound* 
W.  L*  Greene,  and  G.  M.  Lamberton« 
for  the  prosecution : 

This 'question  as  to  whether  an  ex- official 
under  the  Constitution  of  the  United  States 
was  amenable  to  impeachment  arose  in  the 
celebrated  Belknap  Case  tried  in  1876.  The 
court  of  impeachment  by  a  vote  of  37  to  29 


NOTB.— So  little  can  be  found  in  the  decisions  of  i  lowing  furnish  a  very  marked  addition  to  the  sub* 
this  country  on  the  law  toucbinfr  Impeachment  of  ot  and  indeed  may  be  said  to  present  all  the  law 
officers  tbat  the  above  ease  and  the  one  next  fol- 1  on  the  subjects  therein  touched  upon. 
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decided  that  an  ex -officer  was  liable  under 
the  Constitution  of  the  United  States  to  im- 
peachment. 

Rawie  on  the  Constitution,  who  Is  recog- 
nized as  a  good  authority,  lays  down  the  doc- 
trine that  the  true  construction  of  the  pro- 
visions of  the  Constitution  of  the  United 
States  relating  to  impeachment  did  authorize 
impeachment,  and  did  Justify  impeachment 
against  one  out  of  office,  as  well  as  one  in 
office. 

Our  section  is  that  judgment  in  cases  of 
conviction  shall  not  extend  further  than  re- 
moval from  office  and  disqualification  to  hold 

0ffiC3. 

Are  not  the  words  **  disqualified  from  hold- 
ing; office**  as  important  as  the  words  **  re- 
moval from  office?"  Should  not  these  two 
sections  be  so  construed  as  to  give  foxce,  ef- 
fect, and  meaning  to  both? 

Is  there  any  more  necessity,  is  there  any 
more  danger  m  the  future  to  be  anticipated 
from  those  who  happen  to  be  in  office  than 
from  those  who  are  out  of  office,  if  their  con- 
duct in  office  has  been  the  same?  The  power 
to  disqualify  is  the  essential  thing,  and  when 
you  strike  that  out  you  strilLC  out  the  pith 
and  marrow,  the  force,  effect,  and  efficiency 
of  the  whole  provision. 

The  impeachment  is  against  the  person  and 
not  against  the  officer.  The  person  who  holds 
the  office  is  impeached  and  that  person  is  dis- 
qualifled  from  holding  office  in  the  future. 

The  Statutes  of  1879  of  this  state,  under  the 
title  of  ^  Courts  of  Impeachment, "  in  section 
8  says :  **  An  impeachment  of  any  state  of- 
ficer shall  be  triea,  notwithstanding  such  of- 
ficer may  have  resigned  his  office,  or  his  term 
of  office  has  expir^  ?  and  if  the  accused  be 
found  guilty,  judgment  of  removal  from  of- 
fice, or  disqualifying  such  officer  from  hold- 
ing or  enjoying  any  office  of  honor,  profit,  or 
trust  in  the  state,  or  both,  may  be  rendered 
as  in  other  cases." 

This  is  the  legislative  construction  of  the 
Constitution.  "So  court  can  utterly  and  en- 
tirely ignore  the  legislative  construction. 

All  authorities  hold  that.  Sedgwick  and 
Cooley  on  Constitutional  Limitations  say 
that  as  far  as  possible  acts  of  the  legislature 
will  be  sustained,  and  not  defeated  ;  that  un- 
less their  unconstitutionality  is  clear  and  pal- 
pable— some  say  beyond  a  reasonable  doubt — 
the  court  will  sustain  and  not  defeat  the  law. 

Mr.  J.  H.  Broady,  for  defendant  Hill : 

Fictions  of  law  have  no  place  in  this  dis- 
cussion. They  are  now  almost,  if  not  alto- 
f ether,  obsolete,  and  never  were  used  for 
ringing  cases  within  the  definition  of  crime, 
and  never  were  used  in  the  construction  of 
constitutions  or  statutes. 

Bouvier,  Law  Diet.  ;  Black,  Law  Diet.  ; 
Belknap   Case,   p.     44,   Carpenter's  Speech. 

The  first  part  of  our  present  Constitution 
is  the  Bill  of  Rights,  section  10  of  which 
provides  that  no  person  shall  be  held  to  an- 
swer for  a  criminal  offense,  except  in  case  of 
impeachment  and  other  exceptions  not  neces- 
sary to  mention  here,  unless  upon  the  present- 
ment or  indictment  of  a  grand  jury,  etc. 
Now  to  fill  in  that  exception  we  go  to  sec- 
tion 5  of  article  6,  which  says :  *\A11  civil 
officers  of  this  state  shall  be  liable  to  im- 
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peachment  for  anjr  misdemeanor  in  office.* 
So,  the  same  constitution  provides  who  mar 
be  impeached  and  at  the  same  time  that  all 
others  have  the  right  to  trial  by  jury,  leav- 
ing no  room  for  legislative  enlargement  of 
the  right  of  Impeachment. 

We  are  not  allowed  to  interpret  what  is  al- 
ready plain.  The  constitution  is  its  own  in- 
terpreter. 

The  old  rule  given  by  Blackstone  and  ad- 
hered to  ever  since  is  to  consider  the  old  law^ 
the  grievance  and  the  remedy. 

1  Bl.  Com.  87 ;  4  Bl.  Com.  261. 

The  Supreme  Court  of  the  United  States  has 
made  this  addition :  Consider  the  history  of 
the  times,  the  old  law,  the  grievance  and  the 
remedy. 

Rhode  Idand  v.  Maaeaehu^etti,  87  U.  B.  12 
Pet.  657,  9  L.  ed.  1283 ;  Butchen  Benev,  Amo. 
▼.  Orescent  OUy  L,  8,  X.  <t8.  £L  Oa.  21  U.  8. 
16  Wall.  67,  21  L.  ed.  404. 

The  old  law  of  impeachment  at  the  time 
of  the  formation  of  the  Federal  Constitution 
was  the  most  coniprehensi  ve  and  compact  em- 
bodiment of  tiie  English  doctrine  of  the  om- 
nipotenoe  of  parliament. 

That  was  its  sole  foundation;  and  upon 
that  was  reared  in  parliament  the  highest 
court  of  criminal  jurisdiction. 

At  the  formation  of  the  Federal  Constitu- 
tion, the  grievance  of  the  old  law  was  that 
it  was  wholly  and  in  all  its  fibers  and  in  its 
very  nature  contrary  to  the  genius  of  our 
form  of  government,  and  its  historical  abuses 
warned  them  against  its  re-enactment. 

In  the  formation  of  the  Federal  Constitu- 
tion the  remedy  desired,  was  to  meet  that 
dual  grievance  of  the  omnipotence  of  parlia- 
ment— which  was  contrary  to  the  spirit  of  our 
institution — and  also  to  cover  the  grievance 
of  having  no  way  to  prosecute  those  in  office 
guiltT  of  crimes,  by  reason  of  the  official 
position. 

The  immunity  of  incumbents  from  ordi- 
nary criminal  process  according  to  the  bill  of 
rights  during  the  incumbency,  all  must  ad- 
mit to  be  of  itself  sufficient  reason  for  this 
extraordinary  jurisdiction,  but  after  that  im- 
munity ceases  the  only  reason  alleged  for  the 
exercise  of  that  extraordinary  jurisdiction  is 
the  mere  purpose  here  of  putting  on  the  fut- 
ure brand  of  infamy.  Our  constitution  says 
that  when  the  shield  of  office  is  not  standing 
the  jury  off,  the  jury  only  shall  put  on  that 
brand. 

As  to  the  history  of  the  times  previous  to 
the  Constitution  of  the  United  States,  and  as 
to  impeachments  in  England : 

See  12  Encyclopedia  Brittanica,  755,  756; 
Bouvier,  Law  Diet,  Attainder;  Black,  Law 
Diet,  Pain$  and  Penalties;  1  Hall  am  *s  Con- 
stitutional History  of  England,  854,  855; 
4  Bl.  Con^.  261 ;  1  Bishop,  New  Crim.  L. 
§  468 ;  1  Johnson,  Impeachment,  124 ;  Story» 
Const.  g§  784,  785,  790 ;  Annals  of  Conirres8» 
1804,  1805,  481,  594,  and  1  Wharton,  Crim. 
L.  591,  B. 

On  the  United  States  Constitution : 

See  2  Bancroft's  History  of  the  Constitu- 
tion, 198,  194;  2  Hamilton's  Work,  404;  \ 
Johnson,  Impeachment,  412,  418;  U.  S. 
Const,  art.  1,  ^§  5-7,  art.  2,  g  4,  art.  8»  g  8; 
Fifth  Amendment  to  the  Constitution. 
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Views  ofjarlsts  of  this  oountrj : 

1  Kent,  Com.  284;  6  Webster,  Oomplete 
Works,  518 ;  1  Stoiy,  Const.  ^  790.  808 :  2 
Curtis'  History  of  the  Constitution,  260 ; 
Bdknap*»  (kue,  p.  70;  1  Johnson,  Impeach- 
ment, 182 ;  Pom.Const.L.  gg  716,  726 ;  Miller, 
Const.  208. 

On  the  principle  of  immunity  from  crim- 
inal prosecution  by  reason  of  official  posi- 
tion: 

See  Wharton  Commentary  on  American 
Crlm.  Law,  g  899 ;  1  Bishop,  New  Crim.  L. 
|§  461,  462,  and  note;  1  Bryoe,  American 
Commonwealth,  2d  ed.  209;  1  Story,  Const. 
§808;  2  Wharton,  Crim.  L.  %  1571 ;  Miller, 
Const.  167,  208,  218. 

For  United  States  Impeachments : 

See  Judge  Cooley  in  the  8d  volume  of  Ameri- 
can Supplement  to  the  Encyclopedia  Brittan- 
ica,891 ;  8  Cent.  L.  J.  507 ;  Pom.  Const.  L.  716 ; 
2  Blaine's  Twenty  Years  in  Congress,  876, 
881,  882;  1  Bryce,  American  Commonwealth, 
2d  ed.  106 :  Miller,  Const  167,  172,  208,  218, 
214,  217,  501. 

Mestn.  R.  D.  Steams  and  John  H« 
Ames,  for  defendant,  Benton : 

Articles  of  impeachment  under  our  consti- 
tutional provisions  cannot  be  maintained 
against  a  private  citizen  in  any  case  what- 
ever. 

No.  65  of  the  Federalist  by  Alexander 
Hamilton  says :  "The  subjects  of  impeach- 
ment are  those  offenses  which  proceed  from 
misconduct  of  public  men,  or  in  other  words 
from  the  abuses,  or  the  violation  of  some 
public  trust.  They  are  of  a  nature  which 
may,  with  peculiar  propriety,  be  denomi- 
nated political,  as  they  relate  diiefly  to  in- 
juries immediately  to  the  society  itself." 

A  senator  of  the  United  States  who  has 
been  expelled  from  his  seat,  is  not,  after 
such  expulsion,  subject  to  impeachment. 
'  Whart.  State  Trials,  p.  817,  n&te. 

It  has  been  said  by  a  distinguished  jurist : 
**!  hold  with  the  older  authorities,  with  the 
later  authorities,  that  impeachment  is  a  pro- 
cess provided,  not  for  the  punishment  of 
crime,  but  for  the  protection  of  the  state. 
And  so  holding  I  must  give  judgment  not 
as  to  whether  the  acts  proved  upon  the  re- 
spondent are  declared  by  the  criminal  code 
to  be  crime,  but  whether  I  think  them  so 
prejudicial  to  the  state,  as  to  warrant  his 
removal," 

See  remarks  of  Senator  Edmunds,  p.  41, 
Belknap  Trial,  Congressional  Becords. 

The  person  must  be  in  the  office  at  the 
time  of  the  impeachment. 

1  Barnard,  Trial,  pp.  158,  169;  Story, 
Const,  g  789. 

Norvalt  J.,  delivered  the  opinion  of  the 
court: 

The  above-entitled  cases  present  for  decis- 
ion the  same  question,  and,  for  the  sake  of 
brevity,  will  be  considered  and  disposed  of 
together. 

The  legislature  on  the  7th  day  of  April, 
1893,  adopted  articles  of  impeachment  against 
the  respondent  Thomas  H.  Benton,  late  au- 
ditor of  public  accounts,  charging  him  with 
having  committed  certain  official  misdemean- 
ors while  he  was  discharging  the  duties  of 
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the  office  aforesaid.  On  the  6th  day  of  April, 
1898,  articles  of  impeachment  against  the 
respondent  John  lES.  Mill,  ex-state  treasurer, 
for  misdemeanors  in  office,  alleged  to  have 
been  committed  by  him  during  the  time  he 
was  treasurer  of  the  state,  were  adoptf^d  by 
the  legislature.  The  articles  of  impeach- 
ment against  each  of  the  respondents  were 
presented  to  and  filed  in  this  court  on  the 
10th  day  of  April,  1893.  Subsequently  a 
plea  to  the  jurisdiction  was  filed  by  each  re- 
spondent, the  two  beine  substantially  alike, 
which  alleges,  in  effect,  that  this  court 
should  not  take  further  cognizance  of  said 
articles  of  impeachment  exhibited  and  pre* 
sented  against  him,  because  the  respondent, 
at  the  time  of  the  adoption  of  the  same,  and 
when  the  first  resolution  of  impeachment 
against  him  was  presented  to  the  house  of 
representatives,  and  at  the  time  of  the  inves- 
tigation which  led  up  to  said  impeachment, 
as  well  as  at  all  times  since,  and  for  a  long 
time  before,  the  first  action  in  relation  to 
said  impeachment  was  taken  and  had,  waa 
not  an  officer  of  this  state,  but  that  he  then 
was,  and  ever  since  has  been,  and  now  is,  a 
private  citizen  of  the  United  States  and  of 
this  state ;  that  the  office  to  which  he  had 
been  elected,  and  which  he  had  filled,  ex- 
pired on  the  first  Thursday  after  the  first 
Tuesday  in  January,  1898,  and  that  at  the 

feneral  election  in  1892  his  successor  waa 
uly  elected,  who  qualified,  was  inaugu- 
rated, and  installed  into  the  office,  as  th» 
successor  of  the  respondent,  on  the  14th  day 
of  January,  1898,  and  that  not  until  long  after 
the  date  last  aforesaid  was  the  investigation 
commenced  which  resulted  in  said  impeach- 
ment. 

The  question  presented  for  our  investiga- 
tion is  this :  Should  the  plea  to  the  jurisdic- 
tion be  sustained?  The  proposition,  stated 
in  a  different  form,  is :  Has  the  legislature 
the  power  to  prefer  articles  of  impeachment 
against  a  party  after  his  term  of  office  haa 
expired,  he  at  the  time  of  such  impeachment 
being  a  private  citizen,  and  not  an  officer  of 
the  state?  The  question  is  now  for  the  first 
time  submitted  to  this  court  for  its  consider- 
ation and  judgment.  An  examination  of  the 
provisions  of  the  constitution  of  Nebraska  on 
the  subject  of  impeachment  is  necessary  ia 
order  to  arrive  at  a  correct  decision.  By  sec- 
tion 14,  art.  8,  of  the  Constitution  the  ex- 
clusive power  of  impeachment  is  conferred 
upon  the  two  houses  of  the  legislature  when 
in  joint  convention.  The  section  also  de- 
clares that  ^'a  notice  of  an  impeachment  of 
any  officer  other  than  a  justice  of  the  supreme 
court  shall  be  forthwith  served  upon  the 
chief  justice  by  the  secretary  of  the  senate, 
who  shall  thereupon'  call  a  session  of  the 
supreme  court  to  meet  at  the  capitol  witlun 
ten  days  after  such  notice  to  try  the  impeach- 
ment. A  notice  of  an  impeachment  of  a 
justice  of  the  supreme  court  shall  be  served 
by  the  secretary  of  the  senate  upon  the  judge 
of  the  judicial  district  within  which  the 
capitol  is  located,  and  he  thereupon  shall 
notify  all  of  the  judges  of  the  district  court 
in  the  state  to  meet  with  him  within  thirty 
days  at  the  capitol,  to  sit  as  a  court  to  try 
such  impeachment,  which  court  shall  organ- 
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ize  by  electing  one  of  its  number  to  preside. 
No  person  shall  be  convicted  without  the 
concurrence  of  two  thirds  of  the  members  of 
the  court  of  impeachment,  but  judgment  in 
cases  of  impeachment  shall  not  extend  further 
than  removal  from  office  and  disqualification 
to  hold  and  enjoy  any  office  of  honor,  profit, 
or  trust  in  this  state ;  but  the  party  im- 
peached, whether  convicted  or  acquitted, 
shall  nevertheless  be  liable  to  prosecution 
and  punishment  according  to  law.  No  offi- 
cer shall  exercise  his  official  duties  after  he 
flhall  have  been  impeached  and  notified  there- 
of, until  he  shall  have  been  acquitted. "  Sec- 
tion 5,  art.  5,  provides  that  **all  civil  officers 
of  this  state  shall  be  liable  to  impeachment 
for  any  misdemeanor  in  office."  Section  3, 
■art.  16,  reads  as  follows:  ''Drunkenness 
flhall  be  cause  of  impeachment  and  removal 
from  office. " 

The  foregoing  sections  contain  every  pro- 
vision to  be  found  in  the  constitution  relat- 
ing to  impeachment.  That  instrument  desig- 
nates the  person  who  may  be  impeached, 
namely,  "all  civil  officers  of  this  state."  It 
likewise  specifies  the  grounds  for  impeach- 
ment. The  constitution  docs  not,  in  express 
terms,  say  that  a  private  citizen  can  be  im- 
peached, nor  does  it  contain  words  from 
which  such  an  inference  can  be  drawn.  On 
the  other  hand,  it  is  plain  that  the  legislature 
has  no  power  to  impeach  a  person  who  has 
never  held  any  public  office  in  this  state. 
It  is  civil  officers  who  are  amenable  to  im- 
peachment. Section  6,  art.  5,  so  declares. 
None  others  were  intended  to  be  included  by 
the  framers  of  the  constitution.  This  is 
clearly  manifest  from  the  language  of  the 
instrument.  Section  5,  art.  6,  makes  any 
misdemeanor  in  office  an  impeachable  of- 
fense ;  and  section  8,  art.  16,  declares  that 
drunkenness  shall  be  cause  for  removal  from 
office.  These  are  the  only  grounds  for  im- 
peachment enumerated  in  the  constitution. 
Thus  it  will  be  seen  that  acts  committed  by 
a  person  while  in  office  are  alone  impeach- 
able. The  provisions  of  section  14,  already 
quoted,  are  not  only  in  harmony  with  this 
construction,  but  they  give  strength  to  it. 
That  section  specifies  the  tribunals  which 
shall  try  impeachments,  and  the  person  upon 
whom  notice  of  the  proceedings  shall  be 
served.  It  requires  "that  notice  of  an  Im- 
peachment of  any  officer  other  than  a  justice 
of  the  supreme  court  shall  be  served  upon  the 
chief  justice  by  the  secretary  of  the  senate, 
who  shall  thereupon  call  a  session  of  the  su- 
preme court  to  meet  at  the  capitol  within  ten 
days  to  try  the  impeachment. "  It  is  further 
provided  that,  in  case  of  the  impeachment  of 
n  justice  of  the  supreme  court,  notice  thereof 
must  be  served  upon  a  judge  of  the  district 
court  of  the  county  in  which  the  capitol  is 
located,  and  such  impeachment  is  to  be  tried 
before  all  of  the  judges  of  the  district  courts 
in  the  state.  While  the  constitution  makes 
«mple  provision  for  the  trial  of  articles  of 
impeachment,  exhibited  by  the  legislature 
•against  officers,  it  neither  designates  the  tri- 
bunal which  shall  try  impeachment  proceed- 
ings against  a  private  citizen,  nor  di^s  it 
specify  the  person  to  whom  notice  in  such  a 
case  shall  be  given.     No  power  is  conferred 
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by  the  constitution  upon  this  court  nor  upon 
any  other  tribunal,  either  in  direct  terms  or 
by  implication,  to  try  an  impeachment  pro- 
ceeding against  a  person  who  has  never  held 
an  office.    In  Great  Britain  all  subjects  of  the 
realm,  whether  in  or  out  of  office,  are  im- 
peachable ;  but  such  rule  does  not  prevail  in 
this  country.     Here  none  but  public  officers 
are  subject  to  impeachment.     Story,  Const. 
§  790 ;  9  Am.  &  Eng.  Encyclop.  Law,  953. 
Judge  Story,  in  his  valuable  Commentaries 
on  the  Federal  Constitution,  after  quotine 
section  4,  art.  2,  of  that  instrument,  which 
reads :    "  The  president,  vice  president,  and 
all  civil  officers  of  the  United  States  shall  be 
removed  from  office  on  impeachment  for,  and 
conviction  of,  treason,  bribery,  or  other  high 
crimes  and   misdemeanors," — says:    "From 
this  clause  it  appears  that  the  remedy  by  im- 
peachment is  strictly  confined  to  civil  officers 
of  the  United  States,  including  the  president 
and  vice  president     In  this  respect  it  differs 
materially  from  the  law  and  practice  of  Great 
Britain.     In  that  kingdom,  all  the  king's 
subjects,  whether  peers  or  commoners,  are 
impeachable  in  parliament;  though  it  is  as- 
serted that  the  commoners  cannot  now  be 
impeached  for  capital  offenses,  but  for  mis- 
demeanors only.     Such  kind  of  misdeeds, 
however,  as  peculiarly  injure  the  common- 
wealth by  the  abuse  of  high  offices  of  trust, 
are  the  most  proper,    and   have   been   the 
most  usual  grounds  for  this  kind  of  prosecu- 
tion in  parliament.    There  seems  a  peculiar 
propriety — in  a  republican  government,  at 
least — in  confining  the  impeaching  power  to 
persons  hoi  d  i  ng  office.    In  such  a  government 
all  the  citizens  are  equal,  and  ought  to  have 
the  same  security  of  a  trial  by  a  jury  for  all 
crimes  and  offenses  laid  to  their  charge,  when 
not  holding  any  official  character.  ^To  sub- 
ject them  to  impeachment  would  not  only  be 
extremely   oppressive    and   expensive,    hut 
would  endanger  their  lives  and  liberty  by 
exposing  them,  against  their  wills,  to  perse- 
cution for  their  conduct  in  exercising  their 
political  rights  and  privileges.    Dear  as  l^e 
trial  by  jury  justly  is  in  civil  cases,  its  value 
as  a  protection  against  the  resentment  and 
violence  of  rulers  and  factions  in  criminal 
prosecutions  makes  it  inestimable.     It  is 
there,  and  there  only,  that  a  citizen,  in  the 
sympathy,  the  impartiality,  the  intelligence, 
and  incorruptible  integrity  of  his  fellows, 
impaneled  to  try  the  accusation,  may  indulge 
a   well-founded  confidence   to  sustain  and 
cheer  him.    If  he  should  choose  to  accept 
office,  he  would  involuntarily  incur  all  the 
additional  responsibility  growing  out  of  it. 
If  impeached  for  his  conduct  while  In  office, 
he  could  not  justly  complain,  since  he  was 
placed  in  that  predicament  by  his  own  choice, 
and  in  accepting  office  he  submitted  to  all  the 
coDsequences.     Indeed,  the  moment  it  was 
decided  that  the  judgment  upon  impeach- 
ments should  be  limited  to  removal  and  dis- 
qualification from  office,  it  followed,  as  a 
natural  result,  that  it  ought  not  to  reach  any 
but  officers  of  the  United  States.     It  seems 
to  have  been  the  original  object  of  the  friends 
of  the  national  government  to  confine  it  to 
these  limits;  for  in  the  original  resolutions 
proposed  to  vhe  convention,  and  in  all  the 
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fnibsequent  proceedingB,  the  power  was  ex- 
pressly limited  to  national  officers."  The 
foregoing  quotation  is  now  generally  ac- 
cepted as  a  correct  exposition  of  the  law. 
We  see  no  escape  from  the  conclusion  in  this 
state,  under  the  provisions  of  our  constitu- 
tion that  the  power  of  impeachment  extends 
exclusively  to  public  officials.  Where  there 
has  been  no  official  guilt,  the  remedy  by  im- 
peachment will  not  lie. 

It  is  urged  by  counsel  for  the  managers 
that  ex-otticers  are  liable  to  impeachment  for 
official  misdemeanors  committed  while  in 
office ;  that  jurisdiction  attaches  immediately 
upon  the  commission  of  an  impeachable  of- 
fense ;  and  that  the  expiration  of  the  official 
term  does  not  deprive  the  legislature  of  the 
power  to  impeach,  or  the  court  to  trv.  It 
cannot  be  said  that  there  is  any  provision  of 
the  constitution  which  expressly  confers  the 
authority  to  impeach  a  person  after  he  is  out 
of  office ;  while  section  5,  already  quoted, 
designates  the  persons  who  may  be  impeached 
as  ^'all  civil  officers  of  this  state.  This 
language  is  unambiguous.  It  means  existing 
officers, — persons  in  office  at  the  time  they  are 
impeached.  £x- officials  are  not  civil  officers 
within  the  meaning  of  the  constitution.  Ju- 
risdiction to  impeach  attaches  at  the  time  the 
offense  is  committed,  and  continues  during 
the  time  the  offender  remains  in  office,  but 
no  lonj^er.  The  necessary  implication  of  the 
provisions  in  section  14,  art.  8,  of  the  Con- 
stitution, that  ^judgment  in  cases  of  im- 
peachment shall  not  extend  further  than  re- 
moval from  office  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  profit,  or  trust 
in  this  state,"  is  that  the  offending  party 
must  be  in  office  at  the  time  the  impeachment 
proceedings  are  commenced.  In  case  of  im- 
peachment, either  one  of  two  judgments  can 
be  pronounced,  namely,  removal  from  office, 
or  remoyal  and  disqualification  to  hold  office. 
It  is  obyious  that  tnere  can  be  no  judgment 
of  removal  where  the  i^arty  was  not  an  officer 
when  impeached.  It  is  claimed  by  counsel 
for  the  managers,  as  we  understana  their  ar- 
gument, that  a  judgment  of  disqualification 
can  be  entered  without  a  judgment  of  re- 
moval. All  will  concede  that  disqualifica- 
tion to  hold  office  is  a  punishment  much 
greater  than  removal ;  so  that,  if  the  con- 
struction contended  for  by  counsel  is  the 
true  one,  then,  in  case  the  person  impeached 
is  out  of  office,  he  is  liable  to  a  more  severe 
penalty  than  might  have  been  inflicted  upon 
aim  had  he  been  impeached  before  he  went 
out  of  office.  We  cannot  believe  that  the 
members  of  the  convention  who  framed  the 
constitution  so  intended.  Judge  Story,  in 
discussing  the  question  whether  a  person  can 
be  impeached  after  he  has  ceased  to  hold  of- 
fice, at  section  803  says :  "As  it  is  declared 
in  one  clause  of  the  constitution  that  judg- 
ment in  cases  of  impeachment  shall  not  ex- 
tend further  than  a  removal  from  office,  and 
disqualification  to  hold  any  office  of  honor, 
trust,  or  profit  under  the  United  States,  and 
In  another  clause,  that  the  'president,  vice 
president,  and  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  on  im- 
peachment for,  and  conyiction  of,  treason, 
bribery,  or  other  high  crimes  or  misdemean- 


ors, '  it  would  seem  to  follow  that  the  senate, 
on  the  conviction,  were  bound  in  all  cases  to 
enter  a  judgment  of  removal  from  office, 
though  it  has  a  discretion  as  to  inflicting  the 
punishment  of  disqualification.  If,  then, 
there  must  be  a  Judgment  of  removal  from 
office,  it  would  seem  to  follow  that  the  con- 
stitution contemplated  that  the  partr  was 
still  in  office  at  the  time  of  impeac&ment. 
If  he  was  not,  his  offense  was  still  liable  to 
be  tried  and  punished  in  the  ordinary  tri- 
bunals of  justice.  And  it  might  be  argued, 
with  some  force,  that  it  would  be  a  vain  ex- 
ercise of  authority  to  try  a  delinquent  for  an 
impeachable  offense,  when  the  most  impor- 
tant object  for  which  the  remedy  was  given 
was  no  longer  necessary  or  attainable ;  and, 
although  a  judgment  of  disqualification 
might  still  be  pronounced,  the  language  of 
the  constitution  may  create  some  doubt 
whether  it  can  be  pronounced  without  being 
coupled  with  a  removal  from  office. " 

A  number  of  decisions  by  courts  of  Im- 
peachment, both  in  England  and  in  this 
country,  have  been  cited  by  counsel  for  the 
managers  to  sustain  the  proposition  that  a 
person  whose  term  of  office  has  expired,  and 
who  is  no  longer  in  office,  is  subject  to  im- 
peachment. Two  English  cases  have  been 
mentioned, — those  of  Warren  Hastings  and 
Lord  Melville.  While  it  is  true  that  each 
was  impeached  long  after  he  had  ceased  to 
hold  the  office  whi(£  he  occupied  at  the  lime 
of  the  commission  of  the  offense  charged,  yet 
no  plea  to  the  jurisdiction  was  or  could  be 
raised,  for  the  obvious  reason  that  parliament 
is  omnipotent.  As  all  persons  in  England — 
those  in  as  well  as  those  out  of  office— are 
subject  to  impeachment,  the  Ocues  of  Ilcutingi 
and  Melville  are  not  in  point. 

The  next  case  is  that  of  William  Blount, 
who  was  a  United  States  senator  from  Ten- 
nessee. He  was  expelled  by  the  senate  for 
official  misdemeanor,  and  was  subsequently 
impeached  by  the  house  of  representatives 
for  the  same  act.  He  pleaded  that  a  senator 
is  not  a  ciyil  officer,  within  the  meaning  of 
the  constitution,  and  also  that  he  was  not  a 
senator  when  the  articles  of  impeachment 
were  adopted.  His  plea  was  sustained  upon 
the  first  ground  alone,  and  therefore  the  rul- 
ing in  that  case  is  not  an  authority  either 
way  on  the  question  before  us. 

Judge  Barnard  was  impeached  in  the  state 
of  New  York,  during  his  second  term,  for 
acts  committed  in  his  previous  term  of  office. 
His  plea  that  he  was  not  liable  to  impeach- 
ment for  offenses  occurring  in  the  first  term 
was  overruled.  Precisely  the  same  question 
was  raised  in  the  Impeachment  proceedings 
against  f7t/(f^«  Hubble" of  Wisconsin,  and  on 
the  trial  of  Gov.  Butler,  of  this  state,  and  in 
each  of  which  the  ruling  was  the  same  as  in 
the  Barnard  Case,  There  was  good  reason 
for  overruling  the  plea  to  the  jurisdiction  in 
the  three  cases  just  mentioned.  Each  re- 
spondent was  a  civil  officer  at  the  rime  he 
was  impeached,  and  had  been  such  uninter- 
ruptedly since  the  alleged  misdemeanors  in 
office  were  committed.  The  fact  that  the 
offense  occurred  in  the  previous  term  was 
immaterial.  The  object  of  impeachment  is 
to  remove  a  corrupt  or  unworthy  officer.     If 
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his  term  has  expired,  and  he  is  do  loD/^er  in 
office,  that  object  is  attained,  and  the  rea- 
son for  his  impeachment  no  longer  exists; 
but,  if  the  offender  is  still  an  officer,  he 
is  amenable  to  impeachment,  although  the 
acts  charged  were  committed  in  his  previous 
term  of  the  same  office. 

The  only  other  decision  to  which  we  have 
beeu  referred  is  the  JBelknap  Case,  The  house 
of  representatives  impeached  William  W. 
Belknap  for  acts  committed  while  secretary 
of  war.  On  the  day  the  articles  of  impeach- 
ment were  adopted,  but  prior  to  their  adop* 
tion,  Mr.  Belknap  resigned,  and  his  resigna- 
tion was  accepted  bv  the  president.  Before 
the  trial  the  respondent  interposed  a  plea  to 
the  jurisdiction,  on  the  ground  that  he  had 
ceased  to  be  an  officer  before  he  was  im- 
peached. The  question  was  ably  ar^ed, 
and  the  senate  of  Uie  United  States,  sitting 
as  a  court  of  impeachment,  overruled  the  plea 
hy  a  vote  of  87  to  29.  At  the  close  of  the 
trial  Mr.  Belknap  was  acquitted.  The  sen- 
ators who  voted  against  conviction,  the  rec- 
ord shows,  did  so  upon  the  express  ground 
that  the  house  of  representatives  had  no  ju- 
risdiction to  impeach  him,  and  the  senate 
was  without  jurisdiction  to  try  him,  inas- 
much as  he  had  ceased  to  be  a  civil  officer. 
So,  instead  of  the  Belknap  Com  being  an  au- 
thority in  favor  of  Jurisdiction  in  the  cases 
at  bar,  it  should  be  regarded  as  an  adjudica- 
tion against  the  proposition.  The  reason 
Jurisdiction  should  not  be  entertained  In 
the  cases  against  Benton  and  Hill  is  much 
stronger  than  in  the  Belknap  Case,  There 
the  respondent  resigned  his  office  on  the  very 
day  he  was  impeached,  for  the  sole  purpose 
of  escaping  Impeachment.  In  objecting  to 
the  Jurisdiction,  he  took  advantage  of  his 
own  acts.  Here  Benton  and  Hill  ceased  to 
be  officers  by  reason  of  the  expiration  of  their 
official  term.  They  did  nothin/c  to  defeat 
Jurisdiction. 

But,  independent  of  authorities  or  preced- 
ents, if  we  do  not  misconceive  the  meaning 
of  tiie  constitution^  there  is  no  room  for 
doubt  that  ex-officials  are  not  impeachable, 
since  civil  officers  alone  are  enumerated  in 
that  instrument  as  subject  to  that  remedy. 
The  term  ** officer"  cannot  properly  be  applied 
to  a  person  who  is  not  at  the  time  in  the 
holding  of  an  office.  When  a  person  ceases 
to  hold  an  office,  he  immediately  becomes  a 
private  citizen.    # 

Reference  has  been  made  to  certain  sections 
of  the  criminal  code,  which  provides  for 
the  punishment  of  sheriffs  and  other  officers 
for  official  misconduct,  and  the  question  is 
asked  whether  the  offending  officer  must  be 
punished  while  he  is  in  office  or  not  at  all? 
We  answer.  No.  But  the  same  rule  does  not 
apply  to  impeachments,  for  the  reason  stated 
by  another :  " The  two  remedies  have  totally 
distinct  aims.  One  remedy  is  given  against 
a  crime,  and  the  other  against  a  position ; 
one  is  for  the  punishment  of  an  offender,  the 
other  for  the  purification  of  the  public  serv- 
ice ;  one  is  meant  to  reform  a  criminal,  the 
other  is  meant  to  reform  an  office."  Again, 
the  penalty  provided  in  the  sections  alluded 
to  is  entirely  different  from  that  in  cases  of 
impeachment.     In  the  former,  the  sentence 
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may  be  either  fine  or  imprisonment  or  both, 
while  in  the  latter  the  judgment,  in  case  ojf 
conviction,  shall  not  extena  further  than  re- 
moval from  office,  and  disqualification  to 
hold  office.  Further,  the  statute  fixes  the 
period  in  which  prosecutions  shall  be  com- 
menced for  violations  of  the  criminal  laws 
of  the  state ;  therefore  any  criminal  prosecu- 
tion can  be  brought  within  that  time,  even 
though  the  accusal  occupied  an  official  sta- 
tion when  the  offense  was  committed,  but  ia 
no  longer  in  office. 

At  the  argument  our  attention  was  called 
by  counsel  tor  the  managers  to  sections  8,  9, 
chap.  19,  Comp.  Stat.  1891,  which  read  as 
follows:  "Sec.  8.  An  impeachment  of  any 
state  officer  shall  be  tried,  notwithstanding 
such  officer  may  have  resigned  his  office,  or 
his  term  of  office  has  expired ;  and,  if  the 
accused  person  be  found  guilty,  Judgment  of 
removal  from  office,  or  disqualifying  such  of- 
ficer from  holding  or  enjoying  any  office  of 
honor,  profit,  or  trust  in  the  state,  or  both, 
may  be  rendered  as  in  other  cases.  Sec.  9.  Ad 
impeachment  against  any  state  officer  shall 
be  tried,  and  iudgment  of  removal  from  ofl9ce 
or  of  disqualification  to  hold  office  may  be 
rendered,  notwithstanding  the  offense  for 
which  said  officer  was  tried  occurred  during 
a  term  of  office  Immediately  preceding.^ 
The  contention  of  counsel  is  that  the  fore- 
going provisions  not  only  grant  the  power  to 
try,  but  to  prefer  charges  of  impeachment 
against,  a  person  who  has  held  office,  after 
the  expiration  of  his  term.  We  are  not 
aware  of  any  rule  governing  the  construction 
of  statutes  which  would  Justify  such  an  in- 
terpretation. The  sections  quoted  have  ref- 
erence to  the  trial  of  an  impeachment,  and 
the  code  defines  a  trial  to  be  **a  judicial  ex- 
amination of  the  issues,  whether  of  law  or 
of  fact,  in  an  action."  Code,  §  279.  The 
trial  of  a  criminal  case  does  not  include  the 
returning  of  an  indictment  by  tlie  grand 
jury,  or  the  filing  &d  information  by  the 
county  attorney.  The  trial  of  a  civil  suit 
does  not  embrace  the  filing  of  a  petition  and 
other  pleadings,  or  the  issuance  of  a  sum- 
mons. So,  when  the  statute  declares  that 
''an  impehchment  of  any  state  officer  shall 
be  tried, "  it  means  what  it  sa^s,  and  noth- 
insT  else.  The  meaning  of  section  8  is  that» 
where  a  state  officer  has  been  impeached  dur- 
ing his  term,  he  shall  be  tried,  and.  if  found 
guilty,  judgment  shall  be  rendered,  even 
though  he  may  have  resigned,  or  his  term  of 
office  has  expired,  after  the  articles  of  im- 

Eeachment  were  exhibited  against  him.  To 
old  that  it  confers  power  upon  the  legisla- 
ture to  prefer  charges  after  the  resignation 
of  the  officer,  or  the  expiration  of  his  term, 
would  be  a  strained  and  unnatural  construc- 
tion of  the  language  employed.  The  statute 
does  not  say  that  a  person  may  be  impeached 
after  he  has  resigned,  or  his  term  has  ex- 
pired :  nor  does  il  contain  words  which  can 
reasonably  be  said  to  warrant  such  an  inter- 
pretation. Section  9  provides  for  the  trial 
of  an  impeachment  of  a  state  officer  for  an 
offense  occurring  during  his  term  of  office 
immediately  preceding.  It  contemplates 
that  the  impeachment  proceedings  shall  be 
commenced  while  the  offender  is  yet  in  office. 
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The  respondents  belnff  out  of  office  at  the 
time  the  proceedings  for  their  impeachment 
were  institnted,  the  legislature  had  no  power 
to  impeach  them,  ana  this  court  has  no  Ju- 
risdiction to  try  them. 

The  proceedings  are  thertfare  diemwecL 
Judgment  accordingly. 

The  other  Judges'concur. 


STATE  of  Nebraska 

V, 

William  LEESE. 

(86  Neb. ^ 

*1»  The  <soiuititation  of  this  state  eonfani 
tiie  sole  power  of  impeachaeiit  upon 
the  senate  and  house  of  representatives.  In  joint 
oonventloa,  and  the  leirlslatuxe  cannot  detesrate 
that  power  to  others. 

M*  Where  the  lei^ielatare  hme  adopted 
artidea  of  inpeachment*  which  have  been 
filed  in  this  court,  no  amendment  thereof,  in  any 
matter  of  substance,  can  be  made  by  the  man- 
agers appointed  by  the  lefflslature  to  prosecute 
the  impeachment.  The  authority  to  adopt  and 
present  other  or  amended  articles  of  impeach- 
ment or  BpeolflcationB  rests  alone  with  the  joint 
convention  of  the  two  houses  of  the  legislature. 

Sm  For  want  of  Jvriiidletioii*  the  proceed- 
inm  are  dismissed. 

(June  5,  IBSa.) 

IMPEACHMENT  proceedings  against  the 
ez-attorney-general  for  misdemeanors  com- 
mitted while  he  was  in  office.    Dismissed, 

Messrs.    G.    Bi,   Lambertson,    G.    W. 
Doaaot  S.  P.  Pound*  and  W.  L.  Greene 
for  the  state. 
Mr.  John  M.  Stewart  for  defendant. 

Norwal*  J*,  deliTered  the  opinion  of  the 
court: 

The  legislature  of  this  state,  at  its  last 
session.  Mlopted  and  presented  to  this  court 
articles  of  impeachment  against  William 
Leese,  ex -attorney- general,  charging  him 
with  misdemeanors  in  office  during  theperiod 
he  was  attorney-general  of  the  state.  Within 
the  time  fixed  by  the  court  therefor,  the  re- 
spondent answered  the  articles  of  impeach- 
ment exhibited  and  presented  against  him, 
and  to  each  and  every,  specification  therewith. 
Hubseqaently  the  maiiagers  appointed  by  the 
legislature  to  prosecute  the  charges  asked 
leave  to  amend,  in  matter  of  substance,  cer- 
tain of  the  specifications  in  said  articles  of 
impeachment,  to  which  proposed  amend- 
ments the  respondent  at  the  time  objected. 
At  the  hearing  the  application  to  file  amended 
specifications  was  cienied,  and  we  will  now 
briefly  state  the  reasons  for  the  conclusion 
then  reached. 

Section  14,  art.  8,  of  the  Constitution,  de- 
clares that  ^the  senate  and  house  of  repre- 
sentativeSy  In  Joint  convention,   shall  have 
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preceding  to  which  it  refers  In  which  the  subject 
of  tmpeaohment  is  more  fully  discussed. 
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the  sole  power  of  impeachment,  but  a  ma- 
jority of  the  members  elected  must  concur 
therein.  Upon  the  entertainment  of  a  resolu- 
tion to  impeach  by  either  house,  the  other 
house  shall  at  once  be  notified  thereof,  and 
the  two  houses  shall  meet  ia  joint  conven- 
tion, for  the  purpose  of  acting  upon  such  res- 
olution,  within  three  days  of  such  notifica- 
tion," etc.  By  the  foregoing  provision  the 
exclusive  power  of  impeachment  is  conferred 
upon  the  legislature.  Both  houses  of  that 
body  are  required  to  meet  in  ioint  convention 
to  act  upon  a  resolution  to  impeach  a  state 
officer  for  any  misdemeanor  m  office,  and  such 
a  resolution  can  only  be  adopted  or  carried 
by  the  affirmative  vote  of  at  least  a  majority 
of  all  the  members  elected  to  the  legislature. 
The  authority  thus  given  carries  with  it  the 
power  of  the  senate  and  house  of  represent- 
atives, under  like  restrictions,  to  adopt  suit- 
able articles  and  specifications  in  support  of 
their  impeachment,  and  likewise  the  an- 
thoritv  to  adopt  and  present  additional  or 
amended  articles  or  specifications  whenever 
it  is  deemed  proper  or  expedient  so  to  do. 
But  such  power  can  no  more  be  delegated  by 
the  joint  convention  to  a  committee  or  man- 
agers of  impeachment,  appointed  by  it,  thsA 
the  legislature  can  confer  authority  upon  a 
committee  composed  of  members  of  that  body 
to  enact  a  law,  or  to  change,  alter,  or  amend 
one  which  has  been  duly  passed;  and  in 
neither  case  does  the  right  exist.  Impeach- 
ment is  in  the  nature  of  an  Indictment  by  a 
grand  j  ury .  The  general  power  which  courte 
have  to  permit  the  amendment  of  pleadings 
does  not  extend  to  either  indictments  or  ar- 
ticles of  impeachment.  The  uniform  hold- 
ing of  the  courts,  except  where  a  different 
rule  is  fixed  by  statute,  is  that  when  an  in- 
dictment has  been  filed  with  the  court  no 
amendment  of  the  instrument,  in  matter  of 
substance,  can  be  made  by  the  court,  or  by 
the  prosecuting  attorney,  against  the  consent 
of  Uie  accused,  without  the  concurrence  of 
the  grand  jury  which  returned  the  indict- 
ment. People  V.  Campbell,  4  Park.  Crim. 
Rep.  886;  Gregory  v.  State,  46  Ala.  151; 
Johnson  V.  State,  Id.  212 ;  McOuire  v.  State, 
35  Miss.  866,  72  Am.  Dec.  124 ;  State  v.  Sex- 
ton, 10  N.  G.  184,  14  Am.  Dec.  584  ;  State  v. 
McCarty,  2  Pinnev,  618,  54  Am.  Dec.  150; 
Esa  parte  Bain,  121  U.  8.  1,  80  L.  ed.  849. 
We  have  no  hesitancy  in  holding  that  the 
managers  have  no  power  or  authority  to 
change  in  any  material  matter  the  specifica- 
tions contained  in  the  articles  of  impeach- 
ment exhibited  against  the  respondent.  If 
they  could  do  that,  it  necessari  ly  follows  that 
they  could  exhibit  new  articles  of  impeach- 
ment or  specifications,  preferring  charges 
against  the  respondent  not  included  in  the 
original  accusations  made  against  him,  and 
wiiich  the  sole  impeaching  body,  the  joint 
convention  of  the  legislature,  might  have 
rejected,  had  they  been  submitted  to  it  for 
consideration.  To  hold  that  the  managers  of 
impeachment  have  the  right  to  do  that  would 
be  to  disregard  both  the  letter  and  spirit  of 
the  constitution.  In  reaching  the  conclusion 
stated  above,  we  have  carefully  considered 
and  given  due  weight  to  the  last  paragraph 
of  \£id  articles  of  impeachment,  which  re- 
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aerves  to  the  senate  and  house  of  represent- 
atives of  the  state  of  Nebraska,  in  joint  con- 
vcDtiou  assembled,  **the  liberty  of  exhibiting 
at  any  time  hereafter  any  furUier  articles  or 
other  accusations  or  impeachments  against 
the  said  William  Leese,  late  attorney- general 
of  the  state  of  Nebraska."  All  that  can  bo 
reasonably  claimed  for  this  provision  Is  that 
ihe  joint  convention  of  the  two  houses  of  the 
legislature  reserved  the  right  to  adopt  other 
und  additional  articles  of  impeachment 
against  the  respondent.  But  the  legislature 
has  not  preferred  other  or  further  accusations 
against  him,  nor  does  the  clause  above  men- 
tioned attempt  to  confer  such  authority  upon 
the  managers  of  impeachment.  If  it  had  done 
80,  as  we  have  already  seen,  it  would  be  re- 
pugnant to  the  letter  and  spirit  of  the  const!- 
tutlon. 

There  is  another  question  disclosed  by  the 
MKord,  although  not  raised  by  the  respond- 


ent, which  is  decisive  of  the  case,  and  that 
is  that  the  legislature  had  no  power  to  prefer 
the  articles  of  impeachment  agaipst  the  re- 
spondent, and  that  this  court  has  no  jurisdic- 
tion to  try  the  accusations  made  against  hioL 
William  I/eese,  when  the  impeachment  ar- 
ticles were  adopted,  was  not  an  officer  of  the 
state.  He  had  ceased  to  be  attorney-general 
more  than  two  years  prior  to  that  time,  by 
reason  of  the  expiration  of  the  term  for  which 
he  had  been  elected.  Therefore,  for  the  rea- 
sons stated  in  the  opinion  in  the  C€Lse$  of 
Benton  and  HiU  (Neb.)  ants,  673  (filed 
herewith,)  the  respondent  was  not  liable  to 
impeachment  for  any  misdemeanors  in  office 
which  he  may  have  committed  while  he  was 
attorney-general. 

The  proceedinge  agcnnst  him  are  for  that  reth 
eon  diemiseed. 

The  other  Judges  concur. 
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Jennie  BEER,  Itetpi,^ 
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£.  CLIFTON  el  al.,  AppU. 
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M^  imAwpmer  Off  a  note  alter  tts  maturity 

a  not  liable  thereon  without  demand  upon  the 
■laker  and  notioe  of  noo-payment. 

(MayttiimD 

APPEAL  by  defendants  from  an  order  of  the 
Superior  Court  for  Mendocino  County 
pantinff  a  new  trial  after  a  judgment  for 
plaintiff  for  a  smaller  sum  than  she  claimed, 
m  an  action  brought  to  recover  the  amount  al- 
leged to  be  due  ona  promissonr  note  in  which 
defendants  attempted  to  set  off  plaintiff's  lia- 
Bility  as  indorser  on  certain  notes  which  she 
had  sold  and  transferred  to  them  after  they 
were  due.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  James  W.  OateSf  for  appellants : 

The  first  instruction  given  at  the  request 
•f  defendants  is  law. 

Code  Civ.  Proc.  §§  8116,  8118,  8119. 

Reading  all  the  instructions  together,  there 
is  no  error  in  the  giving  of  those  two.  There 
is  no  reversible  error  in  an  instruction  wrong 
when  considered  by  itself,  when  the  law  is 
correctly  stated  in  all  the  instructions  taken 
as  a  whole. 

Hayne,  New  Trials  &  Appeals,  §181,  p. 
370 ;  Bradley  v.  Lee,  38  Cal.  805 ;  PeaiOe  v. 
BoyeU,  48  Cal.  93. 

All  of  those  eleven  notes  were  dishonored 
at  the  time  they  were  indorsed  by  plaintiff 
and  delivered  to  Clifton  and  Wiell,  and  no 
motice  of  dishonor  was  required  by  law  to  be 
given  to  her. 

Code  Civ.  Proc.  §  8116. 

The  pari  taken  by  plaintiff,  in  the  trans- 


action resulting  in  the  execution  and  dellverj 
of  the  $8,600  note,  was  a  waiver  of  all  notioe. 
Such  waiver  may  be  expressed  or  implied 
from  the  acts  of  the  parties. 

Mintum  v.  Fisher,  7  Cal.  574 ;  Bryant  ▼. 
Wilcox,  49  Cal.  47;  Dan.  Neg.  Inst.  8  1108; 
Keyee  ▼.  Fenstermaker,  24  Cal.  829 ;  Ourtie 
V.  Sprague,  51  Cal.  289. 

If  one  is  silent  when  he  should  speak.  Jus- 
tice will  compel  him  to  silence  when  ha 
would  speak. 

Bryan  v.  Bamiree,  8  Oal.  467,  68  Am.  Deo. 
840;  Ayree  ▼.  Paimer,  57  Cal.  816;  Simmm 
Y.  Eckstein,  22  Cal.  598. 

Though  errors  may  have  been  committed 
in  the  instructions  concerning  the  original 
liability  of  plaintiff  as  indorser  of  the  eleven 
promissory  notes,  the  subsequent  transacticMi 
by  which  she  procured  the  note  sued  upon, 
and  procured  defendant  White  to  become  li- 
able to  her  thereon,  makes  those  errors  imma- 
terial. 

Hisler  ▼.  Carr,  84  Cal.  645 ;  Bradiey  ▼.  Xm, 
88  Cal.  862;  Satterlee  v.  Bliss,  86  Cal.  519; 
Enright  v.  San  Francisco  <&  8.  J.  B,  Ob.  88 
Cal.  233 :  Hayne,  New  Trials,  g  286. 

The  facts  creating  the  estoppel  of  plaintiff 
are  clearly  shown  and  she  testified  in  her  own 
behalf  after  defendants*  evidence  had  been 
offered  and  failed  to  deny  any  of  those  facts. 

Smith  v.  Oompton,  6  Cal.  25;  Oreen  ▼. 
Op?iir,  a  8.  dk  G.  (>?.  45  Cal.  526;  Hayne, 
New  Trials  &  Appeals,  §  286,  and  ciises  there 
cited ;  Barth  ▼.  Clise,  79  U.  S.  12  Wall.  403, 
20  L.  ed.  894. 

Messrs.  T.  L.  Carothers,  Crittenden 
Thornton  and  F.  H.  Mersbaeh  for  re- 
spondent 

McFarlandf «/.,  delivered  the  opinion  of 
the  court: 
This  action  was  brought  to  recover  $3,500, 


k. 


Nora— Wblle  the  law  deciared  In  the  above  case 
Beams  to  be  supported  by  all  the  authortties  with- 
out confllot,  the  case  is  deemed  of  sufficient  value 

20  L.  R.  A. 

See  ako  36  L.  R.  A.  881. 


to  be  bere  reported  in  order  that  this  important 
point  Id  the  law  of  negotiable  paper  may  be  found 
In  this  series  of  reports. 


fo 


189a. 


Beeb  t.  Cliftok. 
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with  interest,  costs,  etc.,  upon  a  promissory 
note  made  by  defendants  to  plaintiff  on  March 
29,  1890,  and  payable  July  1,  1890.  The 
jury  returned  a  verdict  for  plaintiff  for  only 
$1,240.24,  and  plaintiff  moved  for  a  new 
trial  upon  the  grounds  of  insufficiency  of  the 
evidence  to  justify  the  verdict,  that  the  ver- 
<lici  is  against  law,  and  errors  of  law  occur- 
ring at  the  trial,  etc.  The  court  granted  a 
ipotion  for  a  new  trial,  stating  in  its  order 
tliat  the  motion  was  granted  because  **the 
lirst  and  third  instructions  offered  by  defend- 
ants* attornevs,  and  ^iven,  are  erroneous,  and 
must  have  been  misleading  to  the  jury." 
The  defendants  appeal  from  the  cider  grant- 
ing a  new  trial. 

The  facts  necessary  to  be  stated  are  these : 
In  March,  1889,  the  plaintiff  was,  and  for 
several  years  before  that  had  been,  engaged 
in  the  business  of  keeping  a  country  store  at 
Covelo,  in  Mendocino  county.  The  defend- 
ant Weill  is  her  nephew,  and  for  five  years 
prior  to  the  time  last  stated  had  been  her 
principal  clerk  nnd  assistant  in  said  business. 
On  March  18,  1889,  she  sold  said  business, 
together  with  certiEiin  real  estate,  livestock 
and  choses  in  action,  to  the  defendants  Weill 
and  Clifton.  In  payment  for  the  property 
sold,  in  addition  to  certain  cash  pavments 
and  a  mortgage  for  $1,500  on  the  real  prop- 
erty sold,  they  gave  her  seven  promissory 
notes  for  $500  eadi,  payable  monthly  in  suc- 
cession, the  first  becoming  due  on  ifovember 
1,  1889.  These  notes  not  having  been  paid  as 
they  became  due,  and  plaintiff  becoming 
anxious  for  their  payment,  a  little  over  a 
year  afterwards,  to  wit,  on  March  29,  1890, 
the  said  notes  were  taken  up  by  the  giving 
of  a  note  for  $3,500,  signed  by  said  defend- 
ants Weill  and  Clifton,  and  also  by  the  de- 
fendant George  E.  White,  which  is  the  note 
sued  on  in  this  present  action.  Amonff  the 
choses  in  action  sold  bv  plaintiff  to  Weill 
and  Clifton  on  said  March  18,  1889,  were 
eleven  promissory  notes  which  had  been  given 
by  different  parties  to  plaintiff,  and  all  of 
said  eleven  notes  were  at  the  time  of  said 
sale  overdue.  These  noties  were  at  the  time 
of  said  sale,  and  being  overdue  as  aforesaid, 
indorsed  by  said  plaintiff ;  that  is,  she  wrote 
her  name  on  the  back  of  said  notes.  Plain- 
tiff testified  that  she  delivered  said  notes  to 
Weill  and  Clifton  at  the  time  of  the  sale 
without  indorsement;  and  that  about  two 
weeks  afterwards  Weill  requested  her  to 
write  her  name  on  the  back,  saying  that  he 
could  not  collect  the  notes  unless  she  did  so, 
and  that  she  would  not  have  indorsed  tiiem 
if  she  had  known  that  such  indorsement 
would  make  her  liable  in  any  way  for  or 
upon  said  notes,  and  that  she  sold  them  ab- 
solutely, and  without  any  intention  of  bein^ 
personally  liable  thereon.  But  Weill  and 
Clifton  contended,  and  introduced  evidence 
to  the  point,  that  according  to  the  terms  of 
the  sale  they  were  to  collect  whatever  could 
be  collected  on  said  eleven  notes,  and  that 
whatever  they  oould  not  collect  after  the  ex- 
ercise of  due  diligence  was  to  be  credited 
upon  and  deducted  from  the  amount  due  from 
them  to  plaintiff  upon  the  said  seven  prom- 
issory notes  which  they  had  given  her,  and 
consequently  to  be  credited  upon  the  $8,500 
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note  sued  on,  which  was  given  in  lieu  of  said 
seven  notes,  as  aforesaid.  Under  these  cir- 
cumstances, it  was,  of  course,  material  and 
important  for  the  jury,  in  view  of  the  con- 
flicting evidence,  to  know  what,  in  law,  wae 
the  liability  which  attached  to  plaintiff  upon 
said  eleven  notes  from  the  mere  fact  of  her 
indorsement  of  them ;  and  upon  this  point  the 
said  instructions.  No.  1  and  No.  8,  are  as 
follows :  No.  1 :  **If  you  find  from  the  evi- 
dence in  this  case  that  the  plaintiff  indorsed 
the  eleven  promissory  notes  by  writing  her 
name  on  the  back  of  each,  and  that  nothing 
was  said  by  any  of  the  parties  when  she  did 
so  about  her  liability  thereon  by  reason  of 
indorsing  them,  then  she  is  liable,  and  you 
will  so  find  by  your  verdict,  unless  defend- 
ants failed  to  collect  the  notes,  or  any  of 
them,  through  their  own  negligence."  No. 
8:  **The  indorsement  of  the  eleven  promis- 
sory notes  by  the  plaintiff  is  admitted,  and 
by  that  indorsement  she  made  herself  liable 
for  their  payment.  Indorsing  them  as  she 
did  makes  her  liable,  unless  t!here  was  at  the 
time  a  contract  between  her  and  Clifton  and 
Weill  that  she  was  not  to  be  held  liable 
thereon.  The  burden  of  showing  such  a  con- 
tract is  upon  her,  and  she  must  prove  it  to 
your  satisfaction,  from  all  the  evidence,  be- 
fore you  would  be  justified  in  finding  that 
she  is  not  liable.'*  It  is  clear,  as  the  court 
below  decided  when  granting  a  new  trial, 
that  these  instructions  were  erroneous.  Tl  ej 
are  somewhat  conflicting,  but  they  annotuice 
the  doctrine  that  the  indorser  of  a  no  e  nfter 
its  maturity  is  absolutely  liable  thercoB 
without  regard  to  any  right  to  have  a  demand 
made  upon  the  maker  and  notice  to  the  in- 
dorser on  non-payment.  This  is  not  the  law. 
The  indorser  of  an  overdue  note  has  as  much 
right  to  demand  and  notice  as  the  indorser 
of  a  note  before  maturity,  the  only  difference 
being  as  to  the  time  when  the  demand  and 
notice  must  be  made  and  given.  This  has 
always  been  the  law  and  is  stated  in  all  the 
text  books.  In  Daniel  on  Negotiable  In- 
struments, par.  611,  the  rule  is  stated  in 
these  words:"  "When  a  negotiable  instru- 
ment is  indorsed  after  maturity,  payment 
must  be  demanded  of  the  payer  within  a 
reasonable  time,  and  notice  in  the  event  of  a 
refusal,  given  to  the  indorser,  in  order  to 
charge  him,  it  being  regarded  as  equivalent 
to  one  payable  on  demand. "  This  court  hae 
had  occasion  to  so  announce  the  law,  e.  g, 
Beehe  v.  Brooht,  12  Cal.  810;  Thompson  ▼. 
Williams,  14  Cal.  162 ;  Keyes  ▼.  Fenstermaker, 
24  Cal.  829.  See  also  McKmer  y.  KirU 
land,  83  Iowa,  851 ;  Colt  v.  Barnard,  18  Pick. 
260,  29  Am.  Dec.  584 ;  Swa/rtz  v.  Bedfield,  18 
Kan.  550 ;  Light  ▼.  Kingsbury,  50  Mo.  881 ; 
Ecfert  V.  Dss  Coudres,  1  Mill,  Const.  69,  12 
Am.  Dec.  609,  and  note;  Shnpson  v.  Orijftn, 
9  Johns.  181 ;  Leavitt  ▼.  Putnam,  8  N.  Y. 
494,  58  Am.  Dec.  822.  At  common  law  the 
rule  is  that,  in  case  of  indorsement  after  ma- 
turity, the  demand  and  notice  must  be 
witiim  a  reasonable  time ;  reasonable  time 
depending  upon  the  facts  in  each  particular 
case.  Section  8135  of  our  Civil  Code  pro- 
vides that  the  apparent  maturity  of  a  prom- 
issory note  payable  at  siirht  or  on  demand  is, 
if  it  bear  interest,  one  year  after  its  date; 
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or,  if  it  does  not  bear  interest,  six  months 
after  its  date.  According  to  the  above  quo- 
tation from  Danie],  an  instrument  indorsed 
after  maturity  "  is  equivalent  to  one  payable 
•n  demand."  In  Chitty  on  Bills  of  Ex- 
change, 215,  it  is  said  that  indorsing  a  prom- 
issory note  after  maturity  is  ^'equfvalent  to 
the  act  of  drawing  a  bill  at  sight  f  and  in 
Goodwin  v.  Davenport^  47  Me.  118,  74  Am. 
Dec.  478,  the  court  says:  ''It  is  equivalent 
to  a  note  on  demand  dated  at  the  time  of  the 
transfer  so  far  as  demand  and  notice  are  con- 
cerned. "  If  these  authorities  be  correct,  then 
it  might  be  safely  said  that,  in  case  of  in- 
dorsement of  an  overdue  note  demand  and 
notice  should  be  made  and  given  at  least 
-within  the  time  specified  in  said  section  8185 
for  demand  and  notice  in  case  of  a  note  pay- 


able on  demand ;  and  there  might  be  cases 
where  the  demand  and  notice  should  be 
within  a  much  shorter  time  than  that  men- 
tioned in  said  section  of  the  Code.  In  the 
case  at  bar,  however,  the  question  of  reason- 
able time  does  not  arise,  for  the  lury  were 
erroneously  instructed  that  plaintin  was  not 
entitled  to  any  demand  and  notice  whatever. 
In  fact,  no  notice  was  given  until  July  8, 
1890,  and  the  notice  did  not  state  the  date  of 
the  demand.  For  the  reasons  above  given; 
the  order  granting  a  new  trial  should  be  af- 
firmed, for  we  see  nothing  in  appellants' 
point  that  said  erroneous  instructions  were 
not  prejudicial  to  plaintiff. 

Toe  order  appealed  from  is  affirmed. 
We  concur :  Fits^erald*  J,;  De  Haven* 
«/• 
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CHICAGO,  BT.  PAUL,  MINNEAPOLIS  & 
OMAHA  R.  CO.,  Pttr.  in  Err., 

if, 

Fred  P.  ELLIOTT. 

aS6]red.Bep.M0.| 

▲  ■iatement  hy  the  eoadvetor  of  a 
fMirht  train  that  the  caboose  will  n<»t 
be  ehaniced  at  the  next  etation*  made  to 
a  person  in  charge  of  sheep  on  the  train,  coupled 
with  a  statement  that  he  wiU  not  have  time  to 
go  and  see  the  sheep,  is  not  the  proximate  cause 
of  an  Injury  to  such  peison  who  did  in  fact  go 
to  see  the  sheep  at  that  station,  and  while  walk- 
ing hack  on  the  top  of  the  cars  fell  to  the  ground 
and  was  hurt  while  attempting^.to  step  from  a 
stock  car  to  the  caboose  just  as  that  was  kicked 
from  tiie  track  In  making  a  change  of  .caboose. 

(May  U,  ia08.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  to 
review  a  Judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal inluries  alleged  to  have  resulted  from  de- 
fendant's negligence.    Reverted, 

The  facts  are  stated  in  the  opinion. 

Meeurt,  Thomas  Wilson  and  S.  L.  Per- 
rln,  for  plaintiff  in  error: 

Even  If  the  matters  relied  on  by  plaintiff  as 
grounds  of  recovery  had  been  pleaded  and 
established  by  the  evidence,  they  would  not 
have  created  a  liability  on  the  part  of  the  de- 
fendant. 

8eh^er  y.  WaahitigUm  Oity.V.  M.  d  G.  8.  R. 
Co.  105  U.  S.  349-252,  26  L.  ed.  1070,   1071; 


Denny  v.  Neto  York  Cent,  'B.  Co.  18  Gray. 
481,  74  Am.  Dec.  645;  Morriwn  v.  Davie,  20 
Pa.  171,  57  Am.  Dec.  695;  DubuqueWoodd 
Coal  Amo,  v.  Dtibuque,  80  Iowa,  176;  Boag 
V.  Lake  Shore  db  M.  S.  R.  Co.  85  Pa.  298,  27 
Am.  Rep.  658;  Weet  MahaThoy  Tiop.  v.  Wateon^ 
112 Pa.  574,  56  Am.  Rep.  836,  116  Pa.  844.  3 
Am.  St  Rep.  604;  Read  v.  NichoU,  7  L.  R  A. 
180, 118  N.  Y.  324;  Durham  v.  Mueadman,  3 
Blackf.  96, 18  Am.  Dec.  138;  Jenke  v.  WUbra^ 
ham,  11  Gray.  142;  MeCorkle  v.  Chicago,  R.  1. 
d P.  R.  Go,  61  Iowa,  555;  Memphis  db  O.RCo. 
V.  Reeoee.  Tt  U.  S.  10  Wall.  176-192.  19  L.  ed. 
909-918;  Messenger  y,  Dennie,  187  Mass.  197, 
50  Am.  Rep.  395;  Louisiana  Mut.  Ins.  Co.  v. 
Tweed,  74  U.  S.  7  Wall,  44-58.  19  L.  ed.  65- 
67;  MUwaukee  d  St.  P.  R.  Co.  v.  EeUogg,  94 
U.  8.  469,  24  L.  ed.  266;  Western  R.  Co.  of  Ala. 
Y.  Mutch  (Ala.)  Dec.  1.  1892. 

It  was  not  within  the  power  of  the  con- 
ductor to  expand  the  duty  of  the  defendant 
to  the  plaintiff,  or  to  create  a  liability  greater 
than  that  created  by  the  contract  under  which 
he  was  carried. 

Pennsylvania  R.  Go.  v.  Langdon,  92  Pa.  28^ 
87  Am.  Rep.  651;  Eaton  v.  Delaware,  L,  dw, 
R.  Co.  67  N.  Y.  882,  15  Am.  Rep.  518. 

While  the  carrier  must  exercise  extraordi- 
nary care  to  safely  transport  a  passenger,  the 
passenger  must  on  his  part  exercise  ordinarv 
care  and  prudence  in  taking  care  of  himself. 
If  his  failure  to  exercise  such  care  contributes 
to  the  injury,  he  is  remediless.  If  a  passen* 
ger  chooses  to  take  risks,  he  must  bear  the 
possible  consequences  of  failure. 

Baltimore  dtP.  R.  Co.  v.  Jones,  %!i\5.  8. 489, 
443.  24  L.  ed.  506,  507;  Gavett  v.  Manchester 


Nora— An  illustration  of  the  law  as  to  proxi- 
mate cause  in  its  application  to  peculiar  facts  is 
given  in  the  above  case. 

For  note  on  the  relation  of  the  proximate  oause 
doctrine  to  the  rule  of  liability  of  a  master  for  in- 
juries to  his  servant  caused  by  the  combined  ne?- 
llffenoe  of  himself  and  a  fellow  servant,  see  Luts 
Y.  Atlantic  ft  P.  B.  Go.  (N.  M.)  16  L.  R.  A.  819. 

For  proximate  cause  of  injuries  on  highways, 
see  Smith  v.  Kanawha  Ck>unty  Ct.  SL.  R.  A  82,  and 
note,  88  W.  Va.  718,  also  noU  to  Smethurst  v.  Inde- 
pendent Conff.  GhUToh  Propra.  (MasD  8  L.  B.  A. 

20L.R.  A. 

See  also  21  L.  R.  A.  316. 


686,  as  well  as  the  later  oases,  Gibney  v.  State  (N* 
Y.)  19  L.  B.  A.  886;  Bowes  v.  Boston  (Mass.)  15 1*.  B. 
A.  865;  Chamberlain  v.  Oshkosh  (Wis.)  19  L.  B.  A. 
fil3;  Jollet  V.  Shufelt  (Bl.)  18  L.  B.  A.  780. 

For  other  notes  on  the  general  subject  of  proxi* 
mate  oause,  see  Brickson  v.  St.  Paul  ft  D.  B.  00. 
(Minn.) 5 L. B. A. 786;  Louisville,  N.A.ftaB.Oii. 
V.  Lucas  (Ind.)  6L.  B.  A.  194;  Bead  v.  Nichols  (N« 
Y.  7L.B.A.  180;  Hunnewell  v.  Duxbury  (MassJ 
1BL.B.  A.788;Smlthwlokv.HallftI7.0a.  (OoniU 
12L.B.A.879, 


1888. 


Chicaqo,  St.  p.  M.  &  O.  R  Co.  y.  Elliott. 
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diL.B.€h.  16  Gray,  501.  77  Am.  Dec.  422; 
ffarvev  v.  Ecutem  R.  Go.  116  Mass.  269;  Oa- 
iena  &0.  U.  B.  Co.  y.  Tarwood,  15  111.  468; 
Chicago  db  N.  W,  R,  Go.  v.  Scales,  90  SI.  586; 
Chicago,  RLdbRR^Co,  v.  Bnuton,  96  U.  S. 
€97.  702,  24  L.  ed.  542,548;  Dan$  v.  Iktroit  A 
M.R  Co,20  Mich.  115, 4  Am.  Rep.  864;  Seymour 
^/Chicago,  B.  A  O.  R,  Oo.  8  Bias.  46;  Lake 
iSun-e  db  M.  8.  R.  Co,  y.  Bang$,  47  Mich.  470; 
JetceU  V.  C7iicago,  St.  P,db  M.R.  Co,  54  Wis. 
610,  41  Am.  Rep.  68;  Burrotosy.  Erie  R.  Co, 
68  N.  Y.  556;  Quinn  y.  lUinoie  Cent.  R.  Co. 
61  111.  495;  Chicago,  B.dQ.R  Co.  ▼.  ColweU, 

6  m.  App.  545;  Seeor  Y.  Toledo,  P.  dW.  B.  Co. 
10  Fed.  Kep.  15;  Pennsylvania  B.  Co.  y.  As- 
pea,  23  Pa.  147;  Coleman  y.  Second  Ave.  R. 
Co.  114  N.Y.  609;  Hickey  y.  Boston  dbL.  R  Co. 
14  AlIeD,  429;  Pierce,  Railroads,  817,  naies  t, 
3;  Lends  y.  Baltimore  d  0.  B.  Co.  88  MiL 
688, 17  Am.  Rep.  521;  Torreyy.  Boston  d  A. 
R  Co.  147  Mass.  412;  Daggett  y.  lUinois  Cent. 
ROo.M  Iowa,  284;  NeteTork,  L.  B.  dW.  B. 
Co.  y.  Enehes,  4  L.  R  A.  482,  127  Pa.  816; 
Pennwltania  R  Co.  y.  Bighter,  42  N.  J.  L. 
180;  Pennsylvania  R  Co.  v.  Langdon,  92  Pa. 
81,  87  Am.  Rep.  651;  Solomon  y.  Manhattan 
R  Co.  108  K.  Y.  487,  57  Am.  Rep.  760;  Bed- 
dington  v.  Philadelphia  Traction  Ck>.  182  Pa. 
154;  Flower  y.  Pennsylvania  R  Co.  69  Pa.  210, 
8  Am.  Rep.  251;  Messenger  y.  Dennis,  187  Mass. 
197,  60  Am.  Rep.  295;  McCorkie  y.  Chicago, 
R  L  dP.  B.  Co.  61  Iowa,  656;  Beedy.  Niehoh, 

7  L.  R.  A.  130, 118  N.  Y.  224. 
Passengers  must  take  the  responsibility  of 

.  informing  tbemselYes  concerning  the  eYery<lay 
incidents  of  railway  traveling. 

MUcheU  Y.  Chicago  d  O.  T.  R  Co.  51  Mich. 
284. 

His  urgency,  real  or  pretended,  was  no  ex- 
cuse for  so  ezposinff  himself. 

Van  Schaick  y.  Hudson  River  B.  Co.  48  N. 
T.  633;  Burr&ws  v.  Erie  R  Co.,  Jewell  y. 
Chicago,  St.  P.  d  M.  R  Co.,  Lake  Share  d 
M.  8.  R  Co.  y.  Bangs,  and  Solomon  ▼.  Man- 
hattan R  Co.  supra. 

It  is  to  be  noted  that  the  courtsvery  prop- 
erly distinguish  between  cases  where  those 
in  charge  of  the  train  direct  or  order  a  pas- 
senger to  take  an  exposed  position  and  those 
where  the  passenger  takes  that  position  of  his 
own  Yolition,  holding  the  carrier  liable  in  the 
former  case  and  not  m  the  latter. 

Baltimore  d  P.  R  Co,  y.  Jones,  supra;  Chi- 
cago, RLdP.R  Co.  y.  Eouston,  95  U.  8. 
697,  24  L.  ed.  642;  Beach,  Gontrib.  Neg.  2d 
€d.  §  6,  note  «.  ^  148. 

Even  if  plaintiff,  as  he  testifies,  bad  before 
been  accustomed  to  climb  onto  and  pass 
along  over  the  top  of  freight  cars,  that  does 
not  relicYe  him  from  the  charge  of  negli- 
gence. 

Hickey  y.  Boston  d  L.  B.  Co.  supra,  and  other 
cases  cited  above;  Powers  v.  Boston  d  M.  B. 
Co.  163  Mass.  188. 

It  was,  under  the  circumstances,  the  duty 
of  the  court  to  declare,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

Baltimore  d  P.  B.  Co.  y.  Jones,  Oavett  v. 
Manchester  d  L.  B.  Co.,  Burrows y.  Erie  R.Co, 
And  Solomon  y. Manhattan  R  Co. ,  supra;  Grows 
y.  Maine  Cent.  R.  Co.  67  Me.  106,  Jewell  v.  Chi- 
cago, St.  P.  d  M.  R  Co.  64  Wis.  617,  41  Am. 
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Rep.  68;  Todd  v.  Old  Colony  Fall  River  RCo.S 
Allen,  18,  80  Am.  Dec.  49;  Pennsylvania  R 
Co.  Y.  Bighter,  supra. 

Messrs.  Davis  A  Farnam*  for  defendants 
in  error: 

Defendant  in  error  was  entitled  to  every 
privilege  and  right  and  diarged  with  the  re- 
sponsibilities of  an  ordinary  passenger  on  the 
trip  during  the  process  of  whick  he  received 
the  injurv  of  which  he  complains. 

Grand  Trunk  R  Co.  y.  Stevens,  95  U.  S.  665, 
24  L.  ed.  536;  SeyhoU  v.  New  York,  L.  E.  d  W. 
R  Co.  96  N.  Y.  662,  47  Am.  Rep.  76;  Pitcher 
y.  Lake  Shore  d  M.  S.  R  Co.  28  N.  Y.  8.  R 
647;  Pennsylvania  B.  Co.  y.  Henderson,  61  Pa. 
816;  Cleceland.  P.  d  A.  B.  Co.  v.  Curran,  19 
Ohio  St.  1,  2  Am.  Rep.  862;  Hammond  v.  North 
Eastern  R  Co.^  ^.  0.  180,  24  Am.  Rep.  467' 
Ohio  d  M.  R  Co.  y.  Nickless,  71  Ind.  271- 
Missouri  Pac  B.  Co.  v.  Ivy,  71  Tex.  409;  Ohio 
d  M.  B.  Co.  V.  Selby,  4n  Ind.  471.  17  Am.  Rep. 
719;  LitOe  Rock  d  Ft.  S.  B.  Co.  v.  Miles,  AQ 
Ark.  298,  48  Am.  Rep.  10;  Maslin  v.  Baltimore 
d  0.  B.  Co.  14  W.  Ya.  180,  86  Am.  Rep.  748; 
Lake  Shore  d  M.  S.  B.  Co.  y.  Brown,  128  HI. 
162;  Graham  v.  Pacific  R.  Co.  66  Mo.  686; 
Lateson  v.  Chicago,  St.  P.  M.  d  0.  R.  Co.  64 
Wis.  447,  64  Am.  Rep.  684;  Pitcher  y.  Lt^ 
Shore  d  M.  S.  R.  Co.  40  N.  Y.  8.  R  896;  Rose 
v.  Des  Moines  VaUey  R  Co.  89  Iowa.  246; 
Wilton  Y.  Middlesex  R.  Co.  107  Mass.  108,  9 
Am.  Rep.  11;  Blair  y.  Erie  B.  Co.  66  N.  Y. 
818,  28  Am.  Rep.  65;  Philadelphia  d  B.  B.  Co. 
y.  Derby,  65  U.  8.  14  How.  468,  14  L.  ed.  602; 
The  "New  WorldT'  y.  King,  67  U.  8.  16  How. 
469,  14  L.  ed.  1019;  Jacdnisy.  St.  Paul  dC.R 
Co.  20  Minn.  125,  18  Am.  Rep.  360. 

To  rely  upon  the  statements  of  every  servant 
of  the  carrier  made  within  the  8coi)e  of  his 
authori^  and  in  relation  to  his  business  was 
the  right  of  every  passenger.  That  such  as- 
surances should  be  truly  made  and  miffht  be 
relied  on,  was  as  much  a  part  of  the  original 
contract  of  carriage  as  the  bare  physical  con- 
veyanoe  of  the  passenger.  Every  dutY  of  a 
carrier  expressed  has  attached  to  it  incidental 
duties  implied. 

Hufford  y.  Grand  Bapids  d  L  R  0?.  64 
Mich.  681;  Burnham  v.  Grand  Trunk  R  Co. 
68  Me.  298;  Palmer  y.  Charlotte,  C.  d  A.  B.  Co. 
3  8.  C.  580;  Murdoeky.  Boston  d  A.  R  Co.  187 
Mass.  293,  60  Am.  Rep.  807;  Sears  v.  Eastern 
R.  Co.  14  Allen,  488,  92  Am.  Dea  780;  1  Red- 
field,  Railways,  100,  and  note. 

So  long  as  the  conductor  was  acting  within 
the  scope  of  his  authority  he  had  an  unques- 
tionable rieht  to  furnish  information  as  to  the 
moving  of  the  train,  places  of  stopping,  length 
of  stops,  change  of  cars,  etc.,  for  such  infor- 
mation was  as  much  within  the  line  of  his  duty 
as  the  collection  of  tickets  or  fares  upon  the 
train.  It  is  equally  true  and  well  settled  that 
upon  such  assurances  defendant  in  error  had 
an  unquestionable  right  to  rely,  and  if  injury 
resulted  from  such  reliance,  that  he  has  a 
remedy  against  the  carrier. 

Pitcher  v.  Lalte  Sfiore  d  M.  S.  R  Co.  40  N. 
Y.  8.  R.  896;  Hulbert  v.  New  Fork  Cent.  R  Co. 
40  N.  Y.  146;  BeOman  v.  New  York  Gent,  d  K 
R.  R.  Co.  4Si  Hun,  180;  Sweeny  y.  Old  Colony  d 
N.  R.  Co.  10  Allen  868,  87  Am.  Dec.  644; 
Bartholomew  v.  New  York  Cent,  d  H.R.R  Co. 
102  N.  Y.  716;  QBonnM  y.  Allegheny  R  0> 
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59  Pa.  289.  98  Am.  Dec.  886;  Creed  v.  Penn- 
svlwinia  B,  Co,  86  Pa.  146,  27  Am.  Rep.  698; 
Hannibal  d  8t,  J.  B,  Go.  ▼.  Martin,  111  111. 
219;  LouisviUe  db  K,  B.  Co,  ▼.  KeUy,  92  Ind. 
874,  47  Am.  Rep.  149;  Chicago,  B.  d  Q,  R  Co. 
▼.  Sykes,  96  111.  174;  Nffw  York,  L.  K  dk  W,  B. 
Co,  V.  Winters,  148  U.  S.  60,  86  L.  ed.  71;  Jo- 
eofms  y.  Bt.  Paul  A  C,  B,  Co,  20  Minn.  117,  18 
Am.  Rep.  860;  Jones  v.  Chicago,  St.  P,  M,  d  0. 
B.  Co,  48  Minn.  282;  Olson  ▼.  Bt.  Pavl  AD.R 
Go.  45  Minn.  586. 

The  law  imposes  on  a  common  carrier  of 
passengers  the  utmost  human  care  and  fore- 
sight, and  makes  him  responsible  in  damages 
for  the  slightest  neglect. 

Johnson  V.  Winona  db  St.  P.  B.  Co.  11  Minn. 
296,  88  Am.  Dec.  88;  Maverick  v.  Eighth  Ate. 
B.  Co.  86  N.  Y.  878;  FHnk  ▼.  Potter,  17  111. 
406;  Weed  v.  Panama  B.  Co.  6  Duer,  193; 
CaldtoeU  y.  Murphy,  1  Duer.  288;  Broekway  y. 
Lascala,  1  Edm.  Sel.  Cas.  185;  Frink  t.  Goe,  4 
G.  Greene,  555,  61  Am.  Dec.  141;  Dencort  y. 
Jjoomer^  21  Conn.  245;  Hall  y.  Connecticut 
BiwrS,  B,  Co.  18  Conn.  819;  Wheatony.  North 
Beach  db  M.  B.  Co.  86  Cal.  590;  Maury  y.  Tal- 
madge,  2  McLean,  157;  Philadelphia  db  B.  B. 
Co.  y.  Derby,  55  U.  8.  14  flow.  468,  14  L.  ed. 
502. 

The  reciprocal  care  demanded  from  the  pas- 
senger is  the  exercise  of  reasonable  and  ordi- 
nary prudence. 

Baltimore  dbP.RCo.  y .  Jones,  95  IT.  8. 489, 
24L.  ed.  506. 

The  danger  in  this  case  was  not  obyions,  nor 
to  be  anticipated,  but  on  the  contrary  plaintiff 
had  been  expressly  informed  that  a  condition 
which  might  occasion  it  would  not  occur. 

Bucher  v.  New  York  Cent.  B.  Co.  98  N.  Y. 
128;  Baltimore  db  0.  B.  Co.  y.  Leapley,  65  Md. 
571;  Lent  y.  New  York  Cent,  db  K  B.  B.  Co. 
120  N.  Y.  467;  ATcr  y.  New  York  Cent.  B.  Co. 
59  N.  Y.  851;  Baltimore  db  0.  R  Co.  y.  Kane, 
69  Md.  11;  Cincinnati,  H.  db  L  R  Co.  y. 
Carper,  112  Ind.  26. 

Defendant  in  error  had  a  right  to  belieye  that 
he  could  safely  proceed  to  the  caboose,  and  that 
the  same  would  be  where  it  ought  to  be  when 
he  reached  it.  He  had  no  right  to  anticipate 
or  expect  that  the  caboose  would  be  detached, 
but  exactly  the  contrary,  and  no  warning  of 
danger  was  giyen. 

Pitcher  y.  Lake  Shore  dbM.8.R  Co.2S  N. 
Y.  8.  R  647;  Bartholomew  y.  New  York  Cent, 
db  H,  B.  R  Co.  102  N.  Y.  716;  Oaniard  y. 
Bochester  City  db  B,  B.  Co.  57  Hun,  22;  Keating 
y.  New  York  Cent,  db  H,  B,  B.  Go.  49  N.  Y. 
678;  Bellman  y.  New  York  Cent.  dbKRB.  Co. 
42  Hun,  180. 

The  action  of  the  represent atiye  of  plaintiff 
in  error  threw  the  defendant  in  error  off  his 

fuard.  In  such  cases  his  apparent  want  of  care 
ecomes  the  negligence  of  the  carrier  and  re- 
lieves the  passenger  of  the  quality  of  contrib- 
utory negligence. 

Lake  Shore  dbM.S.R  Go.  y.  Brown,  128  LI. 
162;  Fowler  y,  Baltimore  dbO.B,  Co.  IS  W.  Va. 
580;  Pennsylvania  R  Co.  y.  Ogier,  85  Pa,  60; 
Kmst  y.  Hudson  Biver  B.  Go.  85  N.  Y.  9,  90 
Am.  Dec.  761;  Morrissey  y.  Wiggins  Ferry  Co, 
47  Mo.  521;  Clark  y.  Eighth  Ave,  B.  Co.  86  N. 
Y.  185;  Netoson  y.  New  York  Cent.  B.  Co.  29  N. 
Y.  888;  Sbearm.  &  Redf.  Neg.  §  28. 
Placing  the  passenger  in  a  position  of  great 
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danger  as  the  plaintiff  in  error  in  this  case  did,, 
it  should  have  informed  him  of  that  fact  so  as 
to  enable  him  to  exercise  greater  precaution, 
or  avoid  the  danger  altogether. 

Lake  Shore  db  M.  8.  B.  Co.  y.  Brown,  supra; 
New  York,  L.  E,db  W,  R  Co,  y.  Winters,  148 
U.  8.  60.  86  L.  ed.  71. 

Plaintiff  was  not  bound  to  be  left  and  sue 
the  railway  company;  be  had  a  right  to  do  ex- 
actly what  he  did  do,  board  the  train,  and 
whether  there  was  contributory  negligence  in 
his  so  doing  or  not,  aside  from  the  assurance 
of  the  representative  of  the  company,  presents 
a  cause  for  a  jury  as  to  whether  he  was  guilty 
of  contributory  negligence  or  not. 

Pitcher  y.  Lake  Shore  dbM.S.R  Co,2S  N. 
Y.  S.  R.  647;  Latrson  v.  Chicago,  St.  P.  M.  db 
0.  B.  Co,  64  Wis.  454.  54  Am.  Rep.  f34;  Kan- 
sas db  Q.  Sh/)rt  Line  B.  Co,  v.  Through,  72  Tex. 
108;  Lake  Erie  db  W,  B,  Co.  y.  Fix,  88  Ind.  881, 
45  Am.  Rep.  464;  Cincinnati,  K  dbLROd.y^ 
Carper,  supra. 

A  situation  may  be  created  as  much  by 
invitation  to  action  as  oral  instructions  by 
men  in  chareo. 

Tousey  v.  Roberts,  114  N.  Y.  812;  BrasseU  y. 
New  York  Cent,  db  K  B.  R  Go.  H  N.  Y.  241; 
Solomon  y.  Manltaitan  B.  Co.  108  N.  Y.  487,  57 
Am.  Rep.  760;  Lent  y.  New  York  Cent.  dbH.  R 
R  Co.  120  N.  Y.  472. 

Sanborn,  Circuit  Judge,  deliyered  the 
opinion  of  the  court : 

The  Chicago,  8t.  Paul,  Minneapolis  & 
Omaha  Railway  Company  brings  this  writ 
of  error  to  reverse  a  judgment  of  $5,000  re- 
covered by  Fred.  P.  Elliott,  the  defendant 
in  error,  who  was  the  plaintiff  below,  for 
personal  injuries  which  he  alleges  resulted 
to  him  from  the  negligence  of  the  company. 
The  railway  company  had  made  a  contract 
with  J.  B.  Sutphin  <&  Co.,  a  copartnership, 
to  transport  thirteen  carloads  of  sheep  from 
West  Superior.  Wis.,  to  Chicago.  111.,  and 
to  carry  the  plaintiff,  who  was  their  foreman 
in  charge  of  the  sheep,  free.  Spooner  is  a 
station  on  the  defendant's  railroad  between 
West  Superior  and  Chicago,  about  sixty 
miles  south  of  West  Superior.  It  is  the  heao 
of  a  division.  There  is  a  railroad  yard  at 
this  point,  and  the  custom  of  the  company  is 
to  change  the  crews,  engines,  and  cabooses  of 
freight  trains  at  this  station.  Altoona  is  a 
station  on  the  defendant's  railroad  about  100 
miles  south  of  Spooner.  The  train  which 
carried  the  sheep  left  West  Superior  at  11 
o'clock  in  the  forenoon  on  January  28,  1891. 
It  then  consisted  of  the  engine,  the  thirteen 
cars  of  sheep,  and  a  caboose.  At  a  station 
about  twenty-five  miles  south  of  West  Su- 
perior two  cars  of  dead  freight  were  put  into 
the  train,  three  cars  from  the  engine.  The 
train  arrived  at  Spooner  at  8  o'clock  in  the 
afternoon. 

The  plaintiff.  Elliott,  boarded  this  train 
at  East  Superior,  a  station  a  few  miles  south- 
east of  West  Superior,  and  rode  free,  under 
the  contract  with  Sutphin  «&  Co.,  in  the  ca- 
boose, from  East  Superior  to  Spooner.  He 
was  familiar  with  the  railroad,  the  location 
of  Spooner,  and  its  railroad  yards ;  knew  that 
it  was  the  custom  of  the  company  to  chanee 
crews  and  cabooses  at  that  station ;  had  maae 
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At  least  three  trips  over  this  road  before,  and 
knew  how  the  train  was  made  up.  When 
the  train  stopped  at  Spooner  he  alighted,  and 
commenced^  at  the  car  next  to  the  caboose,  to 
examine  and  cnre  for  the  sheep.  He  walked 
forward  along  the  train  for  at  least  ten  min- 
utes, and  had  examined  all  of  the  sheep,  but 
the  two  carloads  next  to  the  engine,  when 
the  conductor  of  the  train  brought  him  his 
lunch.  He  took  this,  and  started  back  along- 
side of  the  train  to  carry  it  to  the  caboose, 
when  the  train  started  south,  and  when  he 
was  about  seven  cars  from  its  rear  it  was 
moving  so  rapidly  that  he  thought  he  could 
not  board  the  caboose,  and  thereupon  he 
grasped  the  ladder  upon  one  of  the  stock 
cars,  ascended  it,  and  commenced  to  walk 
back  upon  the  top  of  the  cars,  towards  the 
caboose.  The  employes  of  the  company  were 
then  switching  the  train  for  the  purpose  of 
changing  the  caboose.  For  this  purpose  they 
drew  it  south  past  a  switch,  so  that  they 
could  send  the  caboose  in  on  another  track, 
uncoupled  it,  backed  the  train  up  sufficiently 
to  sena  the  caboose  in  upon  this  second  track, 
and  then  pulled  the  balance  of  the  train  for- 
ward, leaving  the  caboose.  When  the  train 
had  passed  south  of  the  switch,  and  com- 
menced to  back,  the  plaintiff  was  three  or 
four  cars  from  the  caboose.  He  knew  the 
train  was  backing  north,  and  could  not  go 
to  Chicago  in  that  direction,  but  he  still 
walked  on  towards  the  caboose ;  and,  just  as 
he  was  stepping  from  the  last  stock  car  to  jt, 
the  latter  was  kicked  off  from  the  train,  and 
he  fell  to  the  ground,  where  his  foot  was 
crushed  by  one  of  the  wheels  of  the  rear 
stock  car,  which  was  still  moving  back  very 
Blowly. 

In  the  movement  and  handling  of  the  train 
at  Spooner  there  was  no  negligence  on  the 
part  of  the  defendant,  unless  ft  arose  from 
the  following  facts,  which  were  proved  over 
the  defendant's  objection:  The  plaintiff, 
while  riding  in  the  caboose  between  West 
Superior  and  Spooner,  asked  the  conductor  if 
he  would  change  cabooses  at  Spooner,  and 
the  latter  replied  that  he  would  not,  that 
there  was  no  extra  crew  at  Spooner,  and  that 
he  would  run  through  to  Altoona.  Shortly 
after  the  conductor  asked  him  if  he  would 
want  anything  to  eat  at  Spooner.  He  replied 
that  he  would  like  to  get  dinner,  and  look 
over  the  sheep,  if  he  had  time,  and  the  con- 
ductor said:  **You  won't  have  time  for 
that.  We  won't  stay  there  over  five  min- 
utes,— just  lon^  enough  to  change  engines. 
The  caboose  and  crew  will  go  to  Altoona.** 
The  plaintiff  knew  that  the  conductor  was 
running  the  train  under  orders  from  superior 
officers,  and  that  his  orders  were  liable  to  be 
changed  at  any  time;  but  in  ascending  the 
car,  walking  back  towards,  and  attempting 
to  step  upon,  the  caboose,  he  relied  upon 
the  assurance  of  the  conductor  that  that  car 
would  not  be  changed,  and  when  he  climbed 
upon  the  stock  car  lie  supposed  that  the  train 
was  going  out  for  Chicago.  The  admission 
of  the  evidence  of  these  conversations,  and  of 
plaintiff's  reliance  upon  them,  is  the  prin- 
cipal error  assigned,  and  the  around  of  the 
error  is  that  these  were  not  the  proxincate 
cause  of  the  injury. 
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The  rule  of  law  which  governs  this  case 
is  not  difficult  of  statement,  but,  like  many 
other  rules,  the  difficulty  is  solely  in  its  ap- 
plication. OauM  proxima  non  remota  spec- 
tatur.  An  injury  that  is  the  natural  and 
probable  consequence  of  an  act  of  negligence 
is  actionable.  But  an  injury  that  could  not 
have  been  foreseen  or  reasonably  anticipated 
as  the  i^robable  result  of  the  negligence  is 
not  actionable,  nor  is  an  injury  that  is  not 
the  natural  consequence  of  the  negligence 
complained  of,  and  would  not  have  resulted 
from  it,  but  for  the  interposition  of  some 
new,  independent  cause,  ihat  could  not  have 
been  anticipated.  Obviously,  the  relations 
of  causes  to  their  effects  differ  so  widely,  and 
are  so  various,  that  no  fixed  line  c^n  be 
drawn,  that  will  in  each  case  divide  the 
proximate  from  the  remote  cause.  The  best 
that  can  be  done  is  to  carefully  apply  the 
rule  of  law  to  the  circumstances  of  each  case, 
as  it  arises.  The  effect  sometimes  follows 
immediately  upon  its  moving  and  proximate 
cause,  and,  again,  that  cause  works  out  its 
effect  with  unerring  accuracy  after  a  long 
period  of  time.  A  brakeman  carelessly  jos- 
tles a  passenger  from  a  moving  train,  and 
the  effect  follows  at  once.  A  tenant  care- 
lessly sows  thistles  in  his  landlord's  field, 
and  the  effect  follows  months  later,  but  not 
less  surely.  Again,  an  effect  is  sometimes 
the  result  of  many  fortuitous  circumstances, 
no  one  of  which  can  be  fairly  said  to  have 
been  its  proximate  or  moving  cause ;  in  other 
words.  It  is  an  accident, — a  result  that  no 
one  knowing  the  circumstances  before  the 
catastrophe  could  have  reasonably  antici- 
pated. If  an  injury  is  the  result  of  such  an 
accident,  or  if  the  plaintiff  fails  to  show 
that  the  negligence  with  which  he  charges 
the  defendant  was  title  proximate  cause  of  the 
injury,  there  can  be  no  recovery  in  his  favor. 

In  Milwaukee  d  St.  P.  R,  Go.  v.  Kellogg^ 
94  U.  S.  469,  475,  34  L.  ed.  256,  259,  Mr. 
Justice  Strong,  s^eakin^  for  the  supreme 
court,  said:  ''It  is  admitted  that  the  rule 
is  difficult  of  application.  But  it  is  gener- 
ally held  that,  in  order  to  warrant  a  finding 
that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  an 
injury,  it  must  appear  that  the  injurv  was  the 
natural  and  probable  consequence  of  the  neg- 
ligence or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attend- 
incr  circumstances." 

In  Hoag  v.  Lake  Shore  db  M.  S.  R,  Co.,  ^ 
Pa.  298,  298,  299,  27  Am.  Rep.  658,  the  su- 
preme court  of  Pennsylvania  said:  **The 
true  rule  is  that  the  injury  must  be  the  nat- 
ural and  probable  consequence  of  the  negli- 
gence—such a  consequence  as,  under  the  sur- 
rounding circumstances  of  the  case,  might 
and  ought  to  have  been  foreseen  by  the  wrong* 
doer,  as  likely  to  flow  from  the  act." 

The  question  m  this  case,  then,  is.  Was  it 
the  natural  and  probable  consequence  of  the 
statement  made  by  the  conductor,  that  he 
would  not  change  cabooses,  and  would  not 
stop  more  than  five  minutes,  at  Spooner, — 
was  it  reasonably  to  be  anticipated  from  this 
statement  that  the  plaintiff,  after  the  train 
had  stopped  at  that  station  ten  minutes, 
would  climb  upon  the  top  of  the  cars,  and 
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be  in  the  act  of  stepping  from  the  rear  stock 
car  to  the  caboose  at  the  yery  instant  that  the 
latter  was  kicked  off  tiie  train? 

A  probable  consequence  is  one  that  is  more 
likely  to  follow  its  supposed  cause  than  it 
is  to  fail  to  follow  it.  Was  there  one  chance 
in  a  hundred  that  this  droyer,  in  reliance  on 
such  statement,  would  climb  upon  this  traia, 
and  so  time  his  moyements  as  to  step  off  the 
rear  stock  car  at  the  yery  instant  the  caboose 
parted  from  it?  We  think  not.  If  he  had 
alighted  from  the  caboose,  or  climbed  the  car, 
or  made  any  of  his  movements,  after  the  train 
stopped  at  Spooner,  thirty  seconds  earlier  or 
later  than  he  did,  he  would  not  haye  been 
injured.  If,  at  the  end  of  the  flye  minutes 
he  was  told  that  the  train  was  to  remain  at 
Bpooner,  he  had  returned  to  the  caboose :  if 
he  had  not  climbed  upon  the  train ;  if,  when 
he  knew  the  train  was  backing  up  the  other 
track,  he  had  stopped  to  learn  what  was  be- 
ing done  with  it  ;* indeed,  if  he  had  done  any- 
thing but  that  which  he  did  do,  or  if  he  had 
done  that  at  any  other  instant  of  time  than 
that  at  which  fie  did  do  it, — he  would  not 
haye  been  injured. 

The  natural  consequence  of  an  act  is  the 
consequence  which  ordinarily  follows  from 
it,~the  result  which  may  reasonably  be  an- 
ticipated from  it.  Perhaps  the  conductor 
might  reasonably  haye  anticipated  that  this 
droyer  would  leave  his  personal  baggage  in 
the  caboose,  possibly  he  might  have  antici- 
pated that  he  would  remain  there  himself  in 
reliance  upon  the  assurance  that  the  caboose 
would  not  be  changed  at  Spooner,  and  if  he 
had  dona  either  of  these  acts  the  defendant 
might  be  liable  for  any  resulting  injury ;  but 
who  could  anticipate  that  he  would  climb 
upon  the  cars,  and  put  one  foot  on  the  rear 
stock  car,  and  the  other  in  the  air,  ready  to 
descend  upon  the  caboose,  after  the  train  had 
remained  in  the  yard  ten  minutes,  and  was 
backing  up  another  track,  and  at  the  very 
instant  when  the  caboose  was  being  separated 
from  it?  No  one,  in  our  opinion,  could  have 
anticipated  such  an  effect  from  so  remote  a 
cause.  It  was  far  from  such  a  resul  t  as  might 
or  ought  to  haye  been  foreseen  by  the  con- 
ductor as  likely  to  flow  from  his  act,  and  it 
was  error,  In  our  opinion,  to  submit  the  evi- 
dence relating  to  these  conversations  to  the 
•consideration  of  the  jury. 

The  authorities  to  which  we  are  referred 
by  counsel  for  defendant  in  error  do  not  lead 
to  a  different  conclusion.  The  three  cases 
upon  which  he  chiefly  relies  are  Neto  York, 
L.  E,  ikW.  B.  Co,  ▼.  WifUer,  148  U.  S.  60. 
86  L.  ed.  71 ;  Pitcfi&r  y.  Lake  Shore  db  M.  S. 
E.  Co.  40  N.  Y.  S.  R.  896 ;  and  OUon  v.  8t, 
Paul  &  D.  B,  Co,  45  Minn.  586.  In  the  first 
case  the  passenger.  Winter,  informed  the 
ticket  agent  when  he  bought  his  ticket  that 
he  wished  to  stop  over  at  the  intermediate 
station  of  Olean,  and  was  told  to  speak  to  the 
conductor.  He  informed  the  conductor,  who 
punched  his  ticket,  and  was  told  by  him 
that  the  punched  ticket  entitled  him  to  stop 
over,  and  to  ride  upon  a  later  train.  He 
stopped  at  Olean,  took  a  later  train  for  his 
destination,  presented  his  punched  ticket, 
and  the  conductor  of  the  train  refused  to  ac- 
cept it,  and  ejected  him.     In  the  second  case 
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the  conductor  of  a  freight  train  informed 
Pitcher,  a  drover  in  charge  of  a  carload  of 
horses,  that  the  caboose  in  which  he  was  rid* 
ing  would  go  no  further  than  the  next  sta- 
tion ;  that  nom  that  station  he  would  have 
to  ride  in  the  car  with  his  horses ;  that  the 
train  would  stand  forty-five  minutes  at  the 
place  where  it  would  bie  left  on  its  arrival  at 
that  station ;  and  that  he  could  go  to  the 
hotel,  and  ^et  his  supper.-  He  did  so,  and 
in  about  thirty  minutes  after  the  train  had 
arrived  ho  returned,  and  was  in  the  act  of 
climbing  into  the  car  where  his  horses  were, 
when  the  train,  which  had  been  placed  on 
another  track,  was  started  with  a  sudden  jerk« 
without  warning,  and  he  was  injured.  In 
the  third  case  the  plaintiff,  Olson,  who  was 
a  drover  in  charge  of  a  carload  of  horses,  in- 
formed the  conductor  that  one  of  his  horses 
was  loose  in  the  car,  and  asked  him  if  it 
would  be  safe  for  him  to  go  in,  and  tie  him. 
The  conductor  said :  "  Yes ;  you  are  perfectly 
safe,  for  the  train  Is  not  going  to  stir  before 
the  passenger  comes  up."  Immediately^  and 
before  the  passenger  came  up,  Olson  went  be- 
tween the  cars,  climbed  up  over  the  coup- 
lings, slid  back  the  door  in  the  end  of  the 
car,  which  was  the  only  means  of  ingress  to 
it,  and  was  in  the  act  of  entering  when  the 
train  started  with  a  sudden  jerk,  and  injured 
hioL  These  are  the  strongest  cases  cited  for 
the  defendant  in  error,  and  they  certainly 
bear  no  analogy  to  the  case  at  bar.  In  Win- 
ter'i  Gaset  the  natural  effect  of  the  assurance! 
of  the  ticket  agent  and  conductor  was  that 
he  would  rely  on  his  punched  ticket,  and  try 
to  ride  on  it,  itfter  he  stopped  at  Olean ;  and 
his  ejection,  and  the  injury  resulting  from 
it,  were  the  natural  consequences  or  these 
representations,  and  the  act  of  the  conductor 
who  refused  to  accept  his  ticket.  In  Pitcher* s 
Case,  after  the  conductor  had  informed  him 
thaX  the  train  would  stand  still  for  forty-five 
minutes,  and  directed  him  to  get  into  the  car 
with  his  horses,  that  conductor  could  have 
anticipated,  and  ought  to  have  anticipated, 
that  this  drover  would  climb  into  his  car 
during  that  forty-five  minutes,  and  that  if 
the  train  was  started  without  warning  during 
that  time  he  might  be  injured.  In  OUon*$ 
Ccudf  after  the  conductor  was  expressly  told 
that  he  was  about  to  climb  into  the  car,  he 
might  and  ought  to  have  foreseen  that  the  nat- 
ure and  probuble  consequence  of  his  assur- 
ance that  uie  train  would  not  stir,  and  its  sud- 
den start  without  warning,  as  Olson  climbed 
between  the  cars  in  reliance  upon  his  state- 
ment, would  be  his  fall  and  injury. 

In  each  of  these  cases  the  plaintiffs  fol- 
lowed courses  of  action  that  they  would  nat- 
urally be  expected  to  pursue.  They  placed 
themselves  in  the  positions  they  had  fairly 
notified  the  conductors  they  intended  to  take, 
and  the  injuries  were  the  natural  and  prob- 
able consequences  of  the  acts  of  the  employes 
of  the  railroad  companies.  If  the  plaintiff 
here  had  informed  the  conductor  that  he  in- 
tended to  walk  from  the  rear  stock  car  to  the 
caboose,  or  to  stand  with  one  foot  on  each 
while  the  train  remained  at  Spooner,  and 
then  had  asked  him  if  he  intended  to  change 
cabooses,  and  if  it  would  be  safe  for  him  to 
so  walk  or  stand,  the  conductor  might  reason- 
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ably  have  anticipated  the  unfortunate  result, 
but  nothing  less  would  have  warned  him  of 
flo  ImprobAle  an  event. 

If  authorities  are  wanted  in  support  of  our 
Tiews,  they  are:  Memphis  d  C.  R.  Oo.  v. 
Beeves,  71  U.  8.  10  Wall.  176.  19  L.  ed.  900 ; 
Scheffer  ▼.  Washington  Oity,  V,  M,  d  Q.  8. 
R  Co.  105  U.  S.  249,  253,  26  L.  ed.  1070, 
1071;  Jenks  v.  WUbraham,  11  Gray,  142; 
Durham  y.  Musselman,  2  Blackf.  96,  18  Am. 
Dec.  133 ;  Morrison  v.  D<vcis,  20  Pa.  171,  57 
Am.  Dec.  695 ;  Denny  v.  I^ew  York  Cent  E. 
Co.  13  Gray,  481,  74  Am.  Dec.  645 ;  Dubumu 
Wood  d  Coal  Asso.  y.  Dubumie,  80  Iowa,  176 ; 
Eoag  ▼.  Lake  Shore  d  Jf.  S.  B.  Co.  85  Pa. 
293.  298,  299,  27  Am.  Rep.  653;  West  Ma- 
hanoy  Twp.  ▼.  Watson^  112  Pa.  574,  56  Am. 
Rep.  886 ;  Bead  v.  Nichols,  118  N.  Y  224,  7 
L.  R,  A.  180 :  Western  R  Go.  <?/  Ala.  v. 
Mutch  (Ala.)  11  So.  Rep.  891. 

In  DarJiam  ▼.  Musselman^  supra,  the  de- 
fendant girdled  a  large  tree,  and  then  set  a 
fire  around  it,  and  left  it  buminfi:,  so  that  the 
tree  was  liable  to  fall  at  any'  time.  The 
plaintiff's  mare  and  colt  wandered  under  the 
tree,  and  it  fell  upon  and  killed  them,  but 
the  supreme  court  of  Indiana  sai<),  **  the  de- 
struction uf  the  cattle  of  others  is  not  the 
natural  and  probable  consequence  of  such  a 
practice,''  and  refused  to  permit  the  plaintiff 
to  recover.  In  Jenks  v.  Wilbraham,  supra, 
the  plaintiff  wrenched  the  wheel  and  axle  of 
his  wa^on  in  a  bad  hole  in  the  road,  but  he 
pulled  it  out,  £^ot  off  his  load,  and  examined 
It,  then  drew  his  loaded  waf^on  over  a  muddy 
Tosd  for  some  distance,  until,  as  he  was  rid- 
ing on  his  load  along  a  plain  and  level  road, 
the  axle  broke,    precipitated  him  to  the 

Eund,  and  injured  his  spine.  The  supreme 
icial  court  of  Massachusetts  held  that  the 
endant  was  liable  for  the  damage  to  the 
wagon  as  it  was  when  he  hauled  it  from  the 
hole  to  the  place  where  he  examined  it,  but 
that  it  was  not  liable  for  his  personal  inju- 
ries, because  his  subsequent  proceedings  con- 
stituted an  independent,  intervening  cause, 
«nd  the  defect  in  the  road  was  too  remote  a 
«ause  to  charge  with  these  i n j  ur ies.  In  Mem- 
phis d  0.  B.  Co.  y.  Beeves,  supra,  the  Mem- 
phis A  Charleston  Railroad  Company  re- 
ceived tobacco  at  Chattanooga,  Tenn.,  on 
March  5,  1867,  to  be  transport^  to  Memphis. 


The  agent  of  the  railroad  company  assured 
the  plaintiff's  agent  on  that  day  that  the  to- 
bacco should  go  forward  at  6  o'clock  that 
afternoon,  and  if  it  had  been  forwarded  at 
that  time  it  would  not  have  been  injured. 
In  reliance  upon  this  statement  the  plaintiff's 
agent  left  Chattanooga  that  afternoon,  so  that 
he  could  not  subsequently  look  after  the  to- 
bacco. The  railroad  company  did  not  send 
it  out  until  the  next  morning,  when  the  train 
that  carried  it  was  stopped  by  landslides  and 
washouts  that  had  occunred  during  the  night, 
and  compelled  to  return  to  Chattanooga, 
where  a  disastrous  flood  damaged  the  tobacco. 
But  the  supreme  court  held  that  the  delay 
was  too  remote  a  cause  of  the  damage  to  l>e 
actionable ;  that  the  flood  was  a  new,  inter* 
vening  cause,  that  could  not  have  been  fore- 
seen,— and  declared  that  even  if  the  agent  of 
the  railroad  company  had  absolutely  agreed 
to  forward  the  tobacco  the  night  before  the 
flood,  and  if  it  would  have  entirely  escaped 
injury  if  it  had  been  so  forwarded,  the  delay 
in  performing  the  contract  would  not  have 
been  more  than  the  remote  cause  of  the  loss. 

In  the  same  way,  in  the  case  at  bar,  the 
acts  of  the  plaintiff  in  failing  to  retiim  to 
the  caboose  at  the  end  of  the  five  minutes  ha 
was  told  the  train  would  remain  at  Spooner, 
in  climbing  upon  the  cars,  and  walking  back 
on  their  tops  to  the  rear  of  the  last  stock  car, 
so  that  he  arrived  there  at  the  very  instant 
when  the  caboose  was  to  be  changed,  were 
independent,  intervening  causes,  that  pre* 
yented  the  natural  and  probable  consequences 
of  the  conductor's  assurances,  and  the  move- 
ment of  the  train,  and  brought  about  an  un* 
natural  and  improbable  result,  that  no  human 
foresight  coula  have  anticipated, — an  acci- 
dent that  resulted  from  a  strange  combination 
of  fortuitous  circumstances,  few  of  which 
seem  to  have  been  more  remote,  or  less  likely 
to  have  produced  the  surprising  consequence, 
than  the  conversations  and  acts  of  the  con- 
ductor. 

The  view  we  have  taken  of  this  assignment 
of  error  makes  it  unnecessary  to  consider 
others. 

The  judgment  Mow  is  reversed,  with  costs, 
and  the  cause  remanded,  with  directions  to 
grant  a  new  trial. 


MINNESOTA  SUPREME  COURT. 


Ingri  LILLSTROM,  Admr.,  etc.,  of  Peder 
Lillstrom,  Deceased,  Bespt,, 
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^1.  The  mle  laid  down  ia  Kelly  ▼•  South- 
ern Mlimeaota  B*  Co.*  28  Minn.  08,  that 
where  a  road  la  openJy  and  nctoiiouflly  used  as  a 

*HeadnoteB  by  Coluns.  J. 

KozB.— On  the  qnestion  at  what  lailway  oroa^ 
togs  sl^alfl  of  troiDfl  are  required,  see  note  to  San- 
bom  V.  Detroit.  B.  a  &  A.  B.  Ck>.  (Mloh.)  IS  L.  B. 
A.  119. 
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highway  by  the  publlo,and  ti  reoognlMd  by  a 
railway  oompany  as  such,  by  permitting  the 
pubUo  to  oroas  the  track,  and  by  aflsuming  to 
maiotalQ  a  oroesinflrat  that  point*  it  is  immaterial 
that  the  road  has  not  been  legally  laid  out  or  es- 
tablished, followed  and  appUed  to  the  facts  in 
this  case. 

8.  In  eivll  a4Stions  it  Is  snAeient  if  the 
eTidcoieet  en  the  whole,  agrees  with  and  sup- 
ports the  hypothesia  which  it  U  adduced  to  prove, 
and  it  Is  the  duty  of  the  jury  to  decide  aocordlng 
to  the  reasonable  probability  of  the  truth. 

(June  12,1808.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Clay  County  overruling 


See  also  26  L.  R.  A.  406. 
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amotion  for  new  trial  after  jud^s^ment  in  favor 
of  plaiotiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  killiog  of 
plaintiff's  husband.     Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  J.  H.  Mitchell«  Jr.»  and  Tilden 
B.  Selmes,  for  appellant: 

Where  the  evidence  is  negative  and  uncer- 
tain, and  where  there  is  nothing  to  connect  the 
negligence  with  the  accident,  there  can  be  no 
liability. 

Wakelin  v.  London  d  8.  W,  B,  Co.  L.  R.  12 
H.  L.  41,  29  Am.  &  Eog.  R.  R.  Oas.  42^; 
Church  Y,  northern  Pae.  &  Co,  81  Fed.  Rep. 
629. 

A  recovery  cannot  be  bad  where  the  evi- 
dence merely  shows  that  it  is  possible  that  the 
injury  was  produced  by  a  cause  for  which  the 
defendant  would  be  responsible,  but  more 
probable  that  it  was  produced  by  a  cause  for 
which  he  was  not. 

Orth  ▼.  St.  Paul,  M.  d  M.  R.  Co.  47  Minn. 
884. 

There  is  no  presumption  that  a  person  in- 
jured on  a  highway  and  railway  crossing, 
with  which  he  was  familiar,  was  himself  free 
from  negligence. 

Prima  facie  the  fault  waa  his  own,  and  it  is 
therefore  essential  that  the  proof  should  show 
that  he  was  in  the  exercise  of  due  care. 

Indiana,  B.  dk  W.  R.  Co.  ▼.  Hammock,  113 
Ind.  1,  82  Am.  &  Eng.  R.  R.  Cas.  127;  Terrs 
Haute  <&  L  B.  Co.  v.  dem,!  L.  R.  A.  588, 128 
Ind.  15,  42  Am.  &  Eng.  R  R.  Cas.  229. 

If  it  was  a  private  crossing  and  the  company 
was  under  no  obligation  to  keep  it  in  repair, 
then  there  was  no  liability  for  the  injurv. 

Mann  v.  Chicago,  B.  J.  db  P.  B.  Co.  86  Mo. 
847;  Comeli  v.  BkaneateUs  R,  Co.  40  N.  Y.  S. 
R  1. 

It  is  not  under  any  obligation  to  erect  guards 
or  barriers  to  prevent  persons  from  drivinc  up- 
on its  right  of  way.  at  such  points,  or  from 
falling  into  excavations  which  may  be  made 
there. 

Omaha  d  B.  VaUey  B.  Co.  y.  Martin,  14 
Neb.  295. 

The  place  where  the  planking  had  been  and 
was  taken  up,  was  not  a  place  where  any  of 
the  public  would  be  entitled  to  any  notice  of 
the  approach  of  a  train,  by  the  blowing  of  a 
whistle  or  the  rin^ng  of  a  bell. 

Johnson  v.  Loutsmlle  db  N.  R.  Co.(Ky.)  18  Am. 
ft  Eng.  R  R  Cas.  628;  Philaddphia,  W.dB.B, 
Co.  V.  Fronk,  67  Md.  ZS9:  Annapolis  d  B.  Short 
Line  B.  Co.  v.  Pumphrey,  72  Md.  82,  42  Am.  & 
Enc.  R  RCas.  699;  Locker.  First Div.  St.  Paul 
d  P.  B.  Co.  15  Minn.  850;  Missouri,  K.  d  T.  B. 
Co.  y.  Long,  27  Kan.  684,  6  Am.  &  Eng.  R. 
R  Cas.  254. 

The  rights  of  these  farmers  were  not  estab- 
lished by  an  invitation;  they  put  in  shape  for 
their  use,  and  proceeded  to  use,  and  the  com' 
pany  simply  permitted  that  use,  subject  to 
such  disarrangement,  change,  removal  or 
abandonment,  as  it  might  see  proper  to  make, 
at  any  time,  in  the  proper  and  lawful  conduct 
of  its  business,  without  notice  to  any  one. 

Beach,  Contrib.  Neg.  272-274;  PXlnois  Cent. 
B.  Co.  v.  Godfrey,  71  111.  500, 22  Am.  Rep.  112: 
Wright  y.  Boston  d  A.  B.  Co.  147  Mass.  296; 
BuUon  V.  New  York  Gent.  dH.B.B.  Co.  66  N. 
Y.  243;  NichoUon  y.  Erie  5.  Cb.  41  N,  Y.  625; 
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McCreary  y.  Boston  d  M.  B.  Go.  11  L.  R.  A. 
859.  153  Mass.  800;  Elliott,  Roads  <&  Streets, 
p.  8. 

Messrs.  W.  B.  DongrlaB  and  Davis,  Kel- 
loKs  &  Severance*  for  respondent: 

A  company  under  the  circumslances  of 
this  case  is  ijlound  to  use  the  same  care  ibat 
it  would  if  the  road  had  been  properly  laid 
out. 

Kelly  y.  Southern  Minnesota  B.  Go.  28  Minn. 
100;  Webb  v.  Portland  d  K.B.  Co.  57  Me.  117; 
Sliaher  v.  St.  Paul,  M.  d  M.  R  Go.  2Q  Minn. 
103;  Balfcock  v  St.  Paul,  M.  d  M.  B.  Co.  8S 
Minn.  147;  Elkins  v.  Boston  d  A.  B.  (h.  115 
Mass.  190;  Gulf,  C.  d  S.  F.  B.  Co.  y.  Green- 
lee, 62  Tex.  844,  28  Am.  &  Eni;.  R  R 
Cas.  822;  Murphy  v.  Boston  d-  A.  B.  Co.  133 
Mass.  121;  Sioeeny  v.  Old  Colony  d  N.  B.  Go. 
10  Allen,  868,  87  Am.  Dec.  644;  Missouri  Pae. 
B.  Co.  v.  Lee,  70  Tex.  496,  35  Am.  &  Eng.  R 
R  Cas.  864;  Ewen  y.  Chicago  dN.  W.  B.  Go. 
88  Wis.  634;  Taylor  y.  Delaware  dH.  Canal 
Co.  113  Pa.  162;  Barry  y.  New  Ywk  Gent,  d 
H.  R.  B.  Co.  92  N.  Y.  289,  44  Am.  Rep.  377; 
Davis  y.  Chicago  d  N.  W.  B.  Go.  58  Wis.  646, 
46  Am.  Rep.  667,  15  Am.  &  Eng.  R  R  Cas. 
424;  Baughman  v.  Shenango  d  A.  B.  Go.  92  Pa. 
835,  37  Am.  Rep.  690;  Payne  y.  Troy  d  B.  J2. 
Go.  88  N.  Y.  572;  Barriman  v.  Pittsburgh,  C. 
dSt.  L.  B.  Go.  45  Ohio  St.  11. 

The  burden  of  proving  contributocy  negli- 
gence is  upon  the  defendant. 

ffocum  v.  Weitheriek,  22  Minn.  152;  WhiU 
tier  V.  Chicago,  M.  d  St.  P.  R.  Go.  24  Mmn. 
894;  Wilson  v.  Northern  Pac.  B.  Go.  26  Minn. 
278;  Clark  y.  Chicago,  M.  d  St.  P.R.  Co.2S 
Minn.  69. 

Plaintiff  was  injured  by  a  fall  on  a  defective 
sidewalk  in  the  night-time.  He  had  been  in 
the  habit  of  passing  over  the  sidewalk  daily  as 
the  most  direct  route  from  his  employment 
He  knew  the  condition  of  the  sidewalk,  and 
might  have  avoided  it  by  going  a  more  circuit- 
ous route,  wUjch  was,  however,  not  free  from 
dangerous  obstructions.  Held,  that  the  plain- 
tiff could  not,  as  a  matter  of  law,  be  held 
guilty  of  contributory  negligence  in  using  the 
dcfcctivo  walk 

Erd  V.  St.  Paul,  22  Minn.  443.  See  also  Bs- 
telle  V.  Lake  Cri/stal,  27  Minn.  248;  McKemie 
y.  Northfield,  80  Minn.  456;  Nie?iols  v.  Minne- 
apolis, 33  Minn.  430,  53  Am.  Rep.  56;  BuOoek 
V.  Wilmington  d  W.  R.  Co.  105  N.  C.  180,  42 
Am.  &  Eng.  R  R  Cas.  93:  Lay  y.  Richmond 
d  D.  R.  (S>.  106  N.  C.  404,  42  Am.  &  Eng. 
R  R  Cas.  110. 

It  is  not  necessary  in  any  suit,  civil  or  crim- 
inal, that  the  material  facts  should  be  estab- 
lished by  direct  evidence. 

LouisviUe,  N.  A.  d  G.  R.  Go.  y.  Thompson 
107  Ind.  442,  57  Am.  Rep.  120;  Schumaker  v. 
St.  Paul  d  D.  R.  Co.  12  h.  B.  A.  257,  4» 
Minn.  43;  Indianapolis,  P.  d  G.  R.  Go.  y.  Ool- 
linguiood,  71  Ind.  476;  Indianapolis,  P.  d  C.  R. 
Co.  y.  Thomas,  84  Ind.  197;  Uays  v.  Gallagher, 
72  Pa.  186. 

Collins,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintifTs  intestate,  her  husband  in 
his  lifetime,  came  to  his  death  through  the 
neglifrence  of  defendant  railway  company,  it 
is  claimed,  and  in  this  action,   which  waa 
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})Toaght  to  recover  for  the  alleged  wrongfal 
killing,  plaintlft  had  a  verdict.  The  facta 
aa  established  on  the  trial  were  that,  when 
living,  the  deceased  resided  with  his  family 
on  a  fitrm  in  a  prairie  country  about  one  mile 
east  of  defendant's  line  of  railway.  On  the 
morning  of  February  18,  1890,  Lil  istrom,  the 
intestate,  left  home  with  a  pair  of  horses  at- 
tached to  bob  sleighs  to  go  several  miles 
northwesterly  for  a  load  of  wood,  to  obtain 
which  he  had  to  cross  to  the  west  side  of  said 
]  ine  of  railway.  Leading  in  the  direction  he 
bad  to  eo  was  a  generally  traveled  wa^on 
road,  which  crossed  the  railway  about  five 
miles  from  his  residence.  This  road,  at  least 
where  it  crossed  the  track,  was  not  a  regu- 
larly laid  out  highway,  but  it,  including  the 
crossing,  had  been  used  by  the  public  for 
several  years.  Immed lately  after  the  railway 
was  constructed,  some  ^ve  years  before  the 
accident  in  (^[uestion,  two  farmers  residing 
in  the  vicinity  had  prepared  the  crossing  by 
digging  the  approaches,  and  by  placing 
planking  inside  and  outside  the  rails.  The 
defendant's  section  men  took  charge  of  the 
crossing  at  once,  repaired  the  planking,  re- 
placed the  same  as  needed,  and  otherwise 
kei  "a  the  same  in  proper  condition  for  travel, 
as  fully  as  if  it  had  been  a  legally  laid  out 
or  established  highway.  The  evidence  was 
abundant  upon  this  point,  and  also  that  the 
traveling  public  haa  very  generally  crossed 
the  railway  at  this  point  while  it  nad  been 
maintained,  preferring  it  to  other  crossings 
on  either  side.  The  planking  between  the 
rails  before  mentioned  had  been  kept  in  place 
continuously  from  the  time  it  was  first  put 
in  until  about  one  month  prior  to  the  day  on 
which  Lil  Istrom  received  his  injuries,  and 
was  then  removed  by  defendant's  section  men 
to  prevent  the  accumulation  of  snow  at  that 
point,  and  thus  facilitate  the  operation  of  the 
railway.  No  sign  was  put  up,  or  barriers 
erected,  to  notify  the  traveler  of  this  removal. 
On  the  trial  it  was  shown  that,  in  his  life- 
time, Lillstrom  had  used  this  crossing,  and 
when  it  was  in  good  repair.  It  appeared  that 
he  crossed  at  another  place  when  going  for 
the  wood,  and  it  was  not  shown  that  he  had 
been  at  this  crossing  at  all  after  the  planks 
were  taken  up,  until  he  was  injured.  The 
19th  of  February  was  a  stormy  day.  About 
4  P.  M.  a  neighbor  discovered  Lillstrom  ly- 
ing upon  the  ground,  tlien  covered  with 
snow,  at  this  crossing.  His  horses,  attached 
to  the  bob  sleighs  with  one  trace  only,  stood 
on  the  west  side  of  the  rails.  One  singletree 
was  broken.  Upon  the  sleighs  was  a  heavy 
load  of  wood.  He  had  evidently  approached 
the  place  alon^  the  road  from  the  west,  (the 
railway  running  north  and  south,)  for  the 
rear  bob  stood  west  of  the  rails  in  the  traveled 
track,  while  the  forward  bob  stood  lengthwise 
and  upon  the  rails,  faced  to  the  south.  Lill- 
strom lav  across  the  rails  in  front  of  the  for- 
ward bob.  He  was  conscious,  and  said  that 
be  had  broken  his  neck.  His  injuries  were 
such  as  to  cause  his  death  the  following  day. 
1.  It  is  contended  by  defendant  company 
that  because  the  crossing  in  question  was  not 
upon  a  public  highway,  regularly  laid  out 
or  established,  it  owed  no  duty  to  the  public 
to  keep  it  in  repair,   and  therefore  was  not 
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guiltjr  of  neglif^ence  when  removing  the 
planking  from  between  the  rails.  As  herein- 
before stated,  the  evidence  was  plenary  that 
the  crossing  was  openly  and  notoriously  used 
as  such  by  the  public,  and  that  defendant  had 
recognized  it  as  such  by  permitting  the  pub- 
lic to  use  it.  It  had  assumed  to  maintain  a 
crossing  at  that  point  for  years,  and  all  of  the 
time  had  encouraged  its  use  by  keeping  it  in 
repair.  It  owed  the  duty  of  reasonable  care 
to  those  using  the  crossing,  and  was  bound 
to  exercise  precisely  the  same  precautions  to 
keep  it  in  repair  as  if  it  was  in  fact  upon  a 
legally  laid  out  or  established  highway. 
Kelly  y.  Southern  Minnesota  B.  Ch.  28  Minn. 
98.  To  the  same  effect  are  the  cases  of  Ewen 
y.  Ohieago  db  N.  W.  R.  Co.  88  Wis.  634; 
Barry  v.  2few  York  Cent,  dt  H.  R.  B.  Co.  93 
N.  Y.  289,  44  Am.  Rep.  877;  Murphy  y. 
Boston  dA.  B.  Co.  183  Mass.  121 ;  and  Taylor 
y.  Delaware  dbK  Canal  Co.  113  Pa.  162.  The 
question  of  defendant's  negligence  was  prop- 
erly one  for  the  jury  to  pass  upon. 

3.  It  is  further  contended  oy  defendant 
company,  even  if  its  negligence  be  estab- 
lished, that  there  was  no  testimony  tending 
to  connect  the  accident  which  befell  Lill- 
strom with  such  negligence ;  in  other  words, 
that  it  was  not  shown  that  the  removal  of  the 
planks  was  the  cause  of  his  death.  We  have 
stated  the  circumstances  under  which  he  was 
found,  and  undoubtedly  the  jurors  came  to 
the  conclusion  that  they  were  warranted  in 
believing  that,  while  Lillstrom  was  attempt- 
ing to  cross  defendant's  track  at  the  crossing 
with  a  heavy  load  of  wood  upon  his  bob 
sleighs,  the  runners  of  either  the  forward  or 
the  rear  bob,  or  both  together,  struck  the 
rails,  which  projected  a  few  inches  above  the 
snow,  with  such  violence  as  to  suddenly  stop 
the  horses,  cause  one  singletree  to  break, 
three  out  of  the  four  traces  to  become  de- 
tached, and  to  throw  the  forward  bob  at  right 
angles  with  the  one  in  the  rear,  all  concur- 
ring to  precipitate  Lillstrom,  who,  as  driver 
of  the  horses,  would  naturally  sit  upon  the 
top  of  the  load  of  wood,  with  great  force  to 
the  ground,  across  the  rails,  and  in  front  of 
his  sleighs,  where  he  was  found,  so  injured 
that  he  died  the  next  day.  The  facts  as  re- 
lated upon  the  trial  fully  lustifled  the  jury 
in  believing  that  the  accident  happened  in 
this  way,  and  that  the  removal  of  the  plank- 
ing was  the  primary  cause  of  the  injuries. 
It  was  not  necessary  for  plaintiff  to  show  by 
an  eyewitness  exactly  how  these  injuries 
were  received,  and  that  is  really  what  was 
demanded  by  defendant's  counsel  on  the  argu- 
ment here.  It  is  not  necessary  in  any  action, 
civil  or  criminal,  that  the  material  facts 
should  be  established  by  direct  evidence.  In 
civil  cases  it  is  sufficient  if  the  evidence,  on 
the  whole,  agrees  with  and  supports  the  hy- 
pothesis which  it  is  adduced  to  prove,  and 
it  is  the  duty  of  the  jury  to  decide  according 
to  the  reasonable  probability  of  the  truth. 
1  Greenl.  Ev.  15th  ed.  §  13a.  There  was  no 
direct  evidence  as  to  tne  exact  manner  in 
which  Mr.  Lillstrom  was  fatally  injured,  but 
there  were  circumstances  in  evidence  from 
which  it  may  be  justly  and  fairly  inferred 
that,  when  the  runners  of  his  sleighs  struck 
the  projecting  rails,  the  shock  was  such  aa 
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to  throw  him  upon  and  across  the  rails  with 
great  force  and  violence.  If  such  be  the  fair 
and  ]ust  inference  to  be  deduced  from  the 
evidence,  it  was  sufficient.  Indianapolis  P. 
db  C,  R.  Co.  y.  OoUingvoood,  71  Ind.  476 ;  /n- 
dianapolis  P,  d  O,  R,  Co,  y.  Thomas,  84  Ind. 
197 ;  Maya  v.  QaUaghsr,  72  Pa.  136.  The 
case  of  Orth  v.  8t.  Pavl,  Jf.  A  M.  R,  Co.,  47 
Hinn.  884,  cited  by  counsel  for  appellant, 
was  altogether  different  from  that  at  bar. 

8.  This  brings  us  to  a  consideration  of  the 
claim  of  appellant's  counsel  that  plaintiff 
cannot  recover  because  there  was  no  evidence 
produced  upon  the  trial  that  Lillstrom  was 
exercising  ordinary  care  and  caution  when 
attempting  to  cross  the  rails.  The  presump- 
tion is  that  he  was,  and  that  he  was  noi 
guilty  of  contributory  negligence.  Such  is 
the  settled  law  in  this  state,  and  the  cases 
cited  by  counsel  are  from  states  in  which  the 
opposite  rule  prevails.  There  was  nothing 
in  the  establianed  facts  which  tended  to  in- 
dicate that  he  failed  to  exercise  due  care 
when  approaching  the  crossing,  of  which  he 
had  some  knowledge.  To  be  sure,  the  planks 
had  been  removed,  and  to  a  careful  or  per- 
haps even  to  an  ordinary,  observer,  this  might 
have  been  obvious.  But  Lillstrom  knew 
that  the  crossing  had  been  kept  in  good  con- 
dition, and  to  some  extent  was  warranted  in 
relying  upon  this  knowledge.  It  was  a 
stormy  day  in  winter,  with  snow  upon  the 


ground  which  had  drifted  In,  thus  Tendering 
the  projecting  rails  and  the  absence  of  the 
planKing  less  noticeable  than  would  have 
been  the  case  under  other  circumstances. 
Again,  it  was  a  railway  crossing  where  the 
danger  to  be  apprehended  was  from  approach- 
ing trains,  and  where  a  traveler  who  knew 
of  the  previously  good  condition  of  the  way 
would  naturally  be  paying  more  attention  to 
the  right  and  left  along  the  track  than  he 
would  to  the  road  over  which  he  was  travel- 
ing. But  even  had  Lillstrom  known  of  the 
defective  condition  of  the  crossing  before  he 
came  to  it,  or  had  he  then  observed  it,  con- 
tributory negligence  could  not  conclusively 
or  necessarily  be  attributed  to  him.  Thia 
would  depend  upon  circumstances.  It  was 
not  made  to  appear  that  the  crossing  was  in 
so  dangerous  a  condition  but  that  a  man  of 
ordinary  prudence  might  have  reasonably 
supposed  that,  with  the  snow  partially  filling 
the  space  between  the  rails,  and  in  the  ex- 
ercise of  ordinary  care,  he  could  drive  over 
in  safety.  NiehoU  v.  MtnneapoUi,  88  Minn. 
480,  58  Am.  Rep.  66. 

4.  We  have  examined  each  of  the  assign- 
ments of  error  not  novered  by  the  foregoing,, 
and  there  are  none  which  need  special  atten- 
tion. 

Order  Harmed, 

Vaaderborfl^h*  /.,  did  not  participate. 
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1.  The  mle  that  the  aocnsed  is  entitled 
to  the  benefit  of  maj  donbt  does  not  apply 
In  preliminary  ezamlnatioDS. 

8.  AJostioe  of  the  peace  on  aa  applica- 
tion ft»r  a  warrant  for  cbetruotlnff  service 
of  prooesB  cannot  judicially  know  the  defects  in 
such  process,  as  that  is  a  question  to  be  tried. 

8«  A  magflstrate  is  not  liable  Ibr  false 
imprlMmment  by  reason  of  Issulnff  a  warrant 
within  his  jurlfldlctlon,  because  be  may  have 
given  undue  weight  to  the  testimony  of  the  oom- 
plalnlnff  wttnev,  where  he  acted  In  good  faith. 

4*  An  olllcer  eervinff  a  warrantt  regn^ 
lar  on  its  flace  and  issued  In  the  exer- 
cise of  Jurisdiction*  is  protected  by  it,  even 
if  he  knew  of  defects  In  the  proceedings  attend- 
ing a  prior  writ  for  obstructing  whlcb  the  war- 
rant was  issued. 

6*  On  cross-examination  of  an  olllcer 
who  served  a  warrant  in  an  action  against 
him  and  otbeis  for  false  imprisonment,  be  can- 
not be  asked  as  to  oommnnicatioos  to  him  from 
an  attorney  for  the  plalntlfiF  in  respect  to  matters 
out  of  which  the  cause  of  arrest  grew,  and  which 

NOTB.— On  the  question  of  liability  of  a  judicial 
officer  to  a  civil  action  for  acts  of  a  judicial  nature, 
see  an  exhaustive  note  to  Austin  v.  Yrooman  (N. 
T.)  U  L.  B.  A.  138. 
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was  foreign  to  the  Issue,  where  the  other  defend- 
ants knew  nothing  of  the  matter. 

6*  In  case  of  a  conflict  of  testtaaony  aa 
to  the  dranriniT  ^  ^1>a  plaintiff  in  an 

action  for  false  unprisonmeot  by  defendants  who 
arrested  her,  her  testimony  as  to  what  a  bystander 
said  about  there  being  men  enough  to  carry  her 
is  inadmissible. 

7*  The  invaliditjr  of  a  writ  of  restitn- 
tion  is  immaterial  on  the  question  of  liabQ- 
Ity  for  false  Imprisonment  in  executing  a  war- 
rant of  arrest  for  resistance  of  servioe  of  snob 
writ. 

(April  IS,  ins.. 

APPEAL  by  defendants  Sullivan,  Dana,  and 
others  from  a  judgment  of  the  District 
Ck>urt  for  Utah  County  in  favor  of  plaintifEs 
In  an  action  brought  to  recover  damages  for 
alleged  assault  and  battery  upon  and  false 
imprisonment  of  the  plaintiff  Aona  Marks. 
Rerersed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  W.  Juddy  for  appellants: 

Bevond  all  doubt,  the  justice,  Dana,  bad 
Jurisaiction  to  issue  a  warrant  for  the  arrest  of 
a  person  charged  with  the  offense  of  resisting 
a  public  officer.  Whether  the  complaint 
lodged  before  him  by  Sullivan  did  charge  anv 
such  an  offense  was  a  judicial  question  whi<^ 
Dana  was  called  upon  in  his  official  capacity, 
as  justice  of  the  peace,  to  decide.  This  being 
so,  it  is  wholly  immaterial  whether  he  deddea 
correctly  or  not. 

Lanffe  y.  Benedict,  78  N.Y.  12,29  Am.  Rep. 
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80;  Pratt  y.  Gardner,  2  Cush.  63, 48  Am.  Dec. 
652;  Hunt  ▼.  Hunt,  72  N.  Y.  217, 28  Am.  Rep. 
186;  McCaU  y.  Cohen,  16  S.  C.  445.  42  Am. 
Rep.  641;  Eenke  y.  MeCord,  55  Iowa,  884; 
Stetoart  y.  Hawley,  21  Wend.  550. 

The  magistrate  having  jurisdiction  to  issue 
the  writ' of  arrest,  the  constable  Sullivan  ia  in 
DO  manner  liable  for  executing  it. 

Stewart  V.  Hawley,  eupra;  Ciooley,  Torts, 
459;  Saraeool  y.  BoughUm,  5  Wend.  169,  21 
Am.  Dea  181;  Betike  v.  MeCord,  55  Iowa,  886; 
Erehine  v.  Hohnhach,  81  U.  8.  14  Wall  616, 
20  L.  ed.  747. 

Mr,  J.  W.  N.  Whitecotton»  also  for  ap- 
pellants: 

Whether  Mrs.  Marks  waa  guilty  of  the  of- 
fense cbareed  against  her  or  not,  can  make  no 
difference  in  this  case.  The  only  question  for 
Dana  to  determine  was  whether  ue  facts  stated 
In  the  compjlaint  made  before  him,  in  his  ludg- 
ment  constituted  an  offense  of  which  he  in 
fact  and  in  law  had  Jurisdiction  as  a  commit- 
ting magistrate. 

bteteart  v.  Hawley,  21  Wend.  562;  Pratt  y. 
Gardner,  2  Cush.  68,  48  Am.  Dec.  652;  Henke 
V.  MeCord,  55  Iowa,  886;  Weaver  y.  Deeendarf, 
8  Denio,  120;  Cunningham  v.  Bucklin,  8  Cow. 
178,  18  Am.  Dec.  482;  Mather  v.  Hood,  8 
Johns.  44;  WhiU  y.  Moree,  189  Mass.  162; 
Allee  y.  Beeee,  89  Fed.  Rep.  841:  Bradley  y. 
FUher,  80  U.  S.  18  Wall.  8S5,  20  L.  ed.  646; 
Brooke  y.  Marhgan,  86  Mich.  576. 

Meeere,  OeorM  Sutherland,  C.  8.  V»* 
rian  and  Davia  Evans,  for  respondents: 

The  writ  of  restitution  waa  void  and  Mrs. 
Marks  had  the  lawful  right  to  resist  its  execu- 
tion. 

The  proceedings  upon  their  face  show  that 
DO  olTense  had  been  committed  by  Mrs.  Marks. 

The  complaint  was  a  nullity  upon  its  face. 
It  was  drawn  by  Dana,  the  Justice  himself, 
after  a  full  statement  of  the  facts. 

He  was  liable  under  such  circumstances. 

Vaughn  y.  Congdon,  56  Yt.  Ill,  48  Am. 
Hep.  758;  Kelly  v.  Bemie,  4  Gray,  88,  64  Am. 
Dec.  60;  Ely  v.  Thompeon,  8  A.  K.  Marsh.  70; 
Miller  y.  Griee,  2  Rich.  L.  27,  44  Am.  Dec. 
271;  Clarke  v.  May,  2  Gray,  410,  61  Am.  Dec. 
470;  Forbee  v.  Hieke,  27  Xeb.  Ill;  De  Goureey 
y.  CoCD,  94  CaL  665;  Bigdaw  v.  Steanu,  19 
Johns.  88, 10  Am.  Dec.  189. 

A  Justice  of  the  peace  who  acts  in  a  case  of 
which  he  has  no  jurisdiction  or  who  acts  ex- 
ceeding his  jurisdiction,  knowing  the  facts 
which  deprive  him  of  jurisdiction,  is  liable  to 
the  party  injured. 

2  Addison,  Torts,  p.  829:  Blood  v.  8ayre,  17 
Yt.  569;  Adkine  y.  Brewer,  8  Cow.  265,  15 
Am.  Dec.  264;  Betill  v.  Pettit,  5  Met.  (Ey.) 
814;  Dyer  v.  Bmith,  12  Conn.  884;  Spencer  v. 
Perry,  17  Me.  418;  Lange  v.  Benedict,  78  N. 
Y.  85,  29  Am.  Rep.  80;  BandaU  v.  Brigham, 
74  U.  8.  7  Wall.  586.  19  L.  ed.  291. 

8ee  also  as  to  the  distinction  between  courts 
of  general  and  limited  or  inferior  Juiisdiction: 

Bradley  v.  FUher,  80  U.  tt.  18  Wall.  851,  20 
L.  ed.  651:  Caee  y.  Marshaleea,  10  Coke,  68; 
Smith  y.  Bouehier,  2  Strange,  993;  LitUe  v. 
Moore,  4  N.  J.  L.  74;  Craig  v.  Burnett,  82 
Ala.  728;  Summary  by  Thompson  in  note  to 
Bveteed  y.  Parsons,  25  Am.  Rep.  702;  Piper  y. 
Pearson,  2  Gray,  120,  61  Am.  Dec.  488;  Trues- 
dell  V.  Cornl^,  88  Ohio  St.  186;  Gon\fort  y.  Put- 
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ton,  18  Abb.  Pr.  276;  Wilson  y.  Bobinson,  6 
How.  Pr.  110;  2  Hilliard,  Torts.  187;  KnawUe 
V.  Daais,  2  Allen,  61. 

Sullivan  occupies  the  double  position  of 
having  served  the  unlawful  writ  upon  Mrs. 
Marks,  and  of  having  set  the  proceedings  in 
motion  before  Dana,  with  a  full  knowledge  of 
the  facts  which  rendered  them  void.  He  i* 
liable  for  this. 

Grace  v.  Miichett,  81  Wis.  583.  11  Am.  Rep. 
618;  JSbrague  v.  Birehard,  I  Wis.  457,  60  Am. 
Dec.  898;  BisseU  v.  Gold,  1  Wend.  210,  19  Am. 
Dec.  492,  note;  MitcheU  y.  State,  12  Ark.  50» 
54  Am.  Dec.  264,  note. 

The  extent  of  the  participation  in  the  wrong- 
ful act  is  immaterial 

1  Suth.  Damages,  211  et  seq,;  Bishop,  Non- 
Cont.  L.  gg  522,  593.  and  authorities  cited. 
Brown  v.  Perkins,  1  Allen,  89;  Bieeell  y.  Gold^ 
supra. 

Mrs.  Tompkins  was  the  plaintiff  in  the  suit 
before  Hills.  The  void  writ  of  restitution  waa 
issued  to  put  her  in  possession  of  the  property 
held  by  Mrs.  Marks.  The  warrant  of  arrest 
was  for  htr  benefit  inasmuch  as  it  facilitated 
the  execution  of  the  writ.  She  stood  by  en- 
couraging and  approving  the  arrest  under  this 
warrant.  She  would  be  liable  under  such  cir- 
cumstances. 

Fenelon  y.  Butts,  68  Wis.  844. 

Petition  far  rehearing, 

IndicatinfT,  as  it  did,  that  it  waa  issued  by  a 
court  abflolutely  without  jurisdiction,  the  writ 
of  restitution  carried  its  death  wound  upon  ita 
face  and  gave  notice  to  all  persona  inspecting 
it,  that  it  was  without  authority.  This  being 
true,  the  defendant  had  a  right  to  resist  it; 
and  if  she  had  a  right  to  resist  it  she  violated 
no  law,  because  it  is  conceived  that  the  statute 
imposing  penalties  for  forcibly  resisting  an  of- 
ficer in  the  performance  of  hia  dut^  refera 
solely  to  duties  imposed  by  law.  If  the  de- 
fendant Sullivan  had  no  authority  under  the 
process  from  Commissioner  Hill's  court  to- 
turn  the  defendant  out  of  her  house,  he  cer- 
tainly could  clothe  himself  with  no  additional 
power  by  making  a  complaint  and  procuring 
a  warrant  thereon,  charging  her  with  refusing 
to  obey  his  illegal  demand.  In  the  perform- 
ance of  this  assumed  duty  he  was  not  an  oflQ* 
cer  in  the  exercise  of*  a  dut^  imposed  by  law, 
but  was  a  trespasser  ab  initio. 

It  is  not  a  case  where  the  msgistrate  re- 
ceived a  complaint  charging  an  offense  as  to 
which  he  had  general  jurisdiction  to  inquire 
and  examine;  but  it  is  a  case  where  the  mag- 
istrate examined  the  void  process  and  heara 
the  testimony  as  to  the  other  fact,  which  in  any 
case  of  the  kind  will  be  material,  viz.,  as  to- 
the  resistance  by  the  defendant  in  execution, 
and  then  sat  down  and  drew  the  complaint, 
which  made  special  reference  to  the  void  writ 
of  restitution. 

Where  the  magistrate  acta  without  any  Ju- 
risdiction he  is  liable. 

Surely  the  court  does  not  mean  to  lay  down 
as  a  principle  that  the  magistrate  having  ju- 
risdiction to  determine  in  the  first  instance 
whether  he  has  jurisdiction  or  not,  he  is  re- 
lieved from  responsibility  when  he  assumea 
jurisdiction  wrongfully. 

A  person  who  prociirea  the  arrest  of  another 
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bj  judicial  process,  bj  Institating  and  con- 
ducting  the  proceedings,  is  liable  to  an  action 
for  false  imprisonment;  where  be  acts  wiiboat 
i3i*ob&ble  cause 

Kitboum  v.  Thompson,  103  U.  S.  200,  82  L. 
€d.  390. 

The  ofiQoer  is  a  Judge  in  the  cases  in  which 
the  law  has  empowered  him  to  act  and  in 
respect  to  persons  lawfully  brought  before 
him. 

Cooley,  Torts,  417. 

If  they  act  without  jurisdiction  over  the 
subject-matter,  or  if,  haying  cognizance  of  the 
-cause,  they  are  guilty  of  excess  of  jurisdic- 
tion, they  are  liable  to  the  parties  injured  by 
«ucb  unauthorized  acta. 

]lliiier»  «/•,  delivered  the  opinion  of  the 
<»uTt: 

This  action  is  brought  to  recover  damages 
for  an  assault  and  batt^  and  false  imprison- 
ment. It  appears  from  the  abstract  that  one 
W.  H.  Culmer  had  brought  a  suit  for  forcible 
«ntry  and  detainer  in  Commissioner  Hill's 
•court  at  Provo,  Utah  county,  against  Anna 
Marks,  for  possession  of  premises  in  Tintic 
precinct,  Juab  county.  Execution  for  pos- 
session was  issued  on  the  judgment'  to  de- 
fendant Sullivan,  a  constable  of  Juab  county. 
When  Sullivan  began  the  execution  of  the 
writ,  on  December  19,  1887,  he  read  over  the 
writ  to  the  defendant,  who  made  some  ob- 
jections to  the  proceedings.  Her  attorney- 
was  called  in,  and,  after  reading  the  execu- 
tion, said  it  was  regular,  and  advised  plain- 
tiff to  surrender  peaceable  possession  of  the 
property.  The  officer  left  his  deputy  in 
possession  of  the  house,  and  went  away  for 
a  short  time,  and,  when  he  returned,  found 
the  door  locked,  and  plaintiff,  with  a  re- 
volver in  each  hand,  within  the  house,  and 
«he  refused  him  admission.  Sullivan  then 
went  before  defendant  Dana,  a  justice  of  the 
peace  of  that  precinct,  exhibited  his  execu- 
tion, stated  the  facts  of  plaintifE's  resistance 
in  a  sworn  complaint,  and  obtained  a  warrant 
in  due  form  for  the  arrest  of  the  plaintiff  on 
the  charge  of  resisting  him  in  the  lawful 
•discharge  of  his  duties.  Sullivan  arrested 
the  plaintiff  on  this  warrant,  and  took  her 
before  said  justice  for  examination.  She  re- 
sisted such  arrest,  and  had  to  be  carried  or 
-dragged  along  to  the  justice's  office.  She 
•obtained  a  continuance  of  the  case  from  time 
to  time  until  the  28d  of  December  at  which 
time  she  waived  examination,  and  gave  bonds 
to  appear  before  the  next  grand  jury.  The 
plaintiff  brings  this  action  against  the  jus- 
tice who  issued  the  warrant  of  arrest,  the 
•constable  who  served  the  warrant,  Belle 
Tompkins,  and  others  who  aided  in  her  ar- 
rest, for  an  assault  and  battery  and  false  im- 
prisonment, alleged  to  have  been  committed 
by  the  defendants  at  and  during  such  arrest, 
and  the  confinement  consequent  thereon.  It 
is  claimed  that  the  writ  of  execution  was 
void  because  issued  by  a  commissioner  resid- 
ing in  another  county.  The  case  was  tried 
before  a  jury,  and  a  verdict  rendered  against 
Sullivan,  the  constable,  Dana,  the  justice, 
and  Bo.lle  Tompkins  for  the  sum  of  $3,000. 
The  other  defendants  were  found  not  guilty. 

The  first  question  presented  is :    Did  Dana, 
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the  Justice,  in  the  absence  of  any  motive  or 
bad  faith,  exceed  his  jurisdiction,  so  as  to 
become   liable  in  damages,  in  issuing  the 
warrant  against  plaintiff  on  the  swoni^com- 
plaint  of  defendant  Sull  i  van,  charging  plain- 
tiff  with  having  resisted  him  in  the  service 
of  the  writ,  and  was  the  justice  bound  to 
know  and  decide  at  his  peril,  upon  an  in- 
spection of  the  execution,  and  the  hearing  of 
the  preliminary  complaint  in  advance  of  the 
hearing  upon  the  merits,  that  no  offense  had 
been  committed  by  the  defendants,  and  that 
the  acts  of  the  constable  in  the  premises  were 
illegal  and  void?    In  this  territory,  justices 
of  the  peace  are  magistrates.    Oomp.  Laws 
1888,  §  4S36.    The  offense  charged  was  that 
of  willfully^  resisting  an  officer.    The  justice 
had  no  jurisdiction  to  hear,  try,  and  punish 
for  this  offense;   he  could  only  act  as  a 
committing  magistrate.    Comp.  Laws  1888, 
g§  8028,  4486.    Our  statutes  require  the  mag- 
istrate to  take  testimony  of  witnesses  tending 
to  establish  the  commission  of  the  offense  and 
the  guilt  of  the  defendant,  and  that  if  the 
magistrate  is  satisfied  therefrom  that  the  of- 
fense complained  of  has  been  committed,  and 
that  there  is  reasonable  ground  to  believe 
that  the  defendant  has  committed  it,  he  must 
issue  his  warrant  of  arrest.     Oomp.    Laws 
1888,  §g  4838,  4839.    The  justice  acted  under 
this  authority,    and    issued    this   warrant. 
Should  he  be  held  liable  for  a  mistake  in 
judgment?    I  think  the  justice  had  jurisdic- 
tion to  hear  the  complaint,  and  issue  the 
warrant.     The  offense  charged  was  clearly 
within  his  jurisdiction  as  a  committing  mag- 
istrate, under  which  the  statute  made  it  his 
duty  to  issue  a  warrant  of  arrest  if  he  was 
satisfied,  from  the  complaint  made,  that  an 
offense  had  been  committed,  and  there  was 
probable  cause  to  believe  the  defendant  com- 
mitted it.     As  to  the  amount  of  evidence 
which  the  magistrate  should  require  in  order 
to  authorize  the  issue  of  the  warrant,  no  defi- 
nite rule  can  be  laid  down.    The  rule  that, 
where  there  is  doubt  as  to  the  guilt  of  the 
accused,  he  is  entitled  to  the  benefit  of  it, 
does  not  apply  in  preliminary  examinations. 
It  is  sufficient  if  the  testimony  shows,  to  the 
satisfaction  of  the  magistrate,  a  probable 
case  of   guilt  on  the  part  of  the  accused. 
Barbour,  Crim.  L.  522;  1  Ohitty,  Orim.  L. 
33.     If  the  evidence  has  a  tendency  to  pro- 
duce in  the  mind  of  the  justice  the  belief  of 
the  probable  guilt  of  the  accused,  and  it  does 
produce  that  belief,  and  he  issues  his  warrant 
upon  it,  he  cannot  be  said  to  have  issued  it 
without  jurisdiction,    though  further  evi- 
dence would  have  been  more  satisfactory  or 
conclusive,  or  because  he  has  drawn  stroncrer 
inferences  from  it  than  he  should  have  drawn. 
People  V.  Lynch,  29  Mich.  280.     Nor  is  it  to 
be  understood  that  a  magistrate  would  be  li- 
able for  issuing  a  warrant  if  the  facts  are  not 
established  by  the  best  testimony.     He  must 
exercise  his  judgment  in  the  case ;  the  judg- 
ment of  no  one  else  will  do;  and  he  is  not, 
and  should  not  be  held,  liable  for  a  mere 
error  in  judgment,  when  he  acts  honestly, 
and  within  the  scope  of  his  authority.     When 
the  justice  has  observed  the  preliminaries 
necessary  to  obtain  jurisdiction,  and  has  the 
right  to  adjudicate  upon  the  question  as  to 
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'  the  propriety  of  issuing  the  warrant,  no  mere 
error  of  opinion  or  judgment  will  render  him 
liable.  He  is  bound  to  decide  such  cases, 
and,  if  probable  cause  is  shown  under  the 
statute,  he  is  bound  to  issue  his  warrant ;  and, 
unless  he  acts  corruptly,  it  would  be  against 
both  policy  and  justice  if  the  law  should  al- 
low him  to  be  punished  because  he  did  not 
decide  right.  But  it  is  claimed  that  the  jus- 
tice knew  from  the  execution  in  the  hands 
of  the  ofiBoer  that  such  constable  had  no  au- 
thority to  serve  the  writ  of  restitution.  It 
appears  from  the  testimony  that  the  plain- 
tiff's attorney  examined  this  writ,  and  pro- 
nounced it  regular,  and  advised  the  plaintiff 
to  surrender  possession.  Is  it  fair  to  presume 
that  a  committing  magistrate  should  be  pos- 
sessed of  such  knowledge  as  at  once  to  be  able 
to  detect  that  irregularity  in  a  legal  process 
that  had  escaped  the  vigilance  of  an  attorney 
at  law  who  examined  it  for  that  purpose? 
The  irresrularity  of  this  process  was  one  of 
the  questions  to  be  tried, and  the  justice  could 
not  judicially  know  of  any  defects  in  the 
process  until  a  hearing  was  had.  In  the  case 
of  P/ati  ▼.  Gardner,  2  Cush.  63,  48  Am.  Dec. 
652,  in  an  action  against  a  justice  for  will- 
fully and  maliciously  entertaining  a  false 
complaint,  knowing  it  to  be  false,  in  which 
the  action  was  held  not  maintainable.  Chief 
Justice  Bhaw  said  that,  ^  where  the  subject- 
matter  and  the  person  are  within  the  juris- 
diction of  the  justice,  he  is  not  bound,  at  the 
peril  of  an  action  for  damages  or  a  personal 
controversy,  to  decide  right  in  a  matter  of 
either  law  or  fact,  but  to  decide  according 
to  hie  own  convictions. "  And  as  to  whether 
the  complaint  was  groundless,  or  was  false 
or  feigned,  and  the  justice  knew  it,  was  the 
Tery  question  to  be  tried;  and  the  justice 
could  not  judicially  know  the  fact  until  a 
trial  was  had.  His  private  knowledge  would 
not  prevent  the  complainant  from  having  the 
questions  tried.  In  Carter  y.  Bow,  16  Wis. 
298,  it  is  held  that  a  justice  of  the  peace  is 
liable  only  where  he  fails  to  acquire  juris- 
diction, and  not  for  mere  errors  of  judgment. 
Bueteed  ▼.  Pargans,  54  Ala.  898,  25  Am.  Rep. 
688,  and  note.  In  Stewart  v.  Hawley,  21 
Wend.  552.  where,  a  magistrate  on  complaint 
for  the  violation  of  a  statute  for  the  observ- 
ance of  Sunday,  issued  a  warrant,  had  the 
person  complained  of  arrested,  and  imposed 
a  fine  upon  him,  it  was  held  that  the  justice 
was  not  liable,  although  he  misjudpced  as  to 
the  facts  alleged  being  an  ** offense,  **  within 
the  meaning  of  the  statute.  In  this  case  it 
was  also  held  that  the  constable  executing  the 
warrant  was  not  liable  for  trespass.  miUe 
V.  CoUett,  6  Bing.  85 ;  Aekerley  v.  Parkinson, 
8  Maule  &  S.  411 ;  Tompkins  v.  Sands,  8 
Wend.  462.  24  Am.  Dec.  46;  Brskine  v. 
Bohnbaeh,  81  U.  8.  14  Wall.  613,  20  L.  ed. 
745 ;  Savaeool  y.  Boughton,  5  Wend.  171,  21 
Am.  Dec.  181 ;  McCkdl  v.  Chhen,  16  S.  0.  445, 
42  Am.  Rep.  641 ;  Morton  v.  Auchmoody,  7 
Wend.  201 ;  Tates  ▼.  Lansing,  5  Johns.  282 ; 
6upe  Y.  Francis,  49  Mich.  266;  Johnson  y, 
Maxon,  23  Mich.  129 ;  Von  Latham  v.  Lihhy, 
88  Barb.  839 ;  Von  Ijatham  v.  Rowan,  17  Abb. 
Pr.  287;  Wheatan  v.  Whittemore,  49  Mich. 
848. 
Them  is  some  conflict  in  the  authorities, 
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but  I  think,  from  weight  of  authorities  bear- 
ing upon  this  subject,  that  the  warrant  of 
arrest  was  regular  and  lej^l  on  its  face,  that 
the  justice  had  jurisdiction  to  issue  it,  and 
that  he  is  not  liable  in  this  action  because 
he  may  have  given  undue  weight  to  the  tes- 
timony of  the  complaining  witness.  Hav- 
ing acted  in  good  laith  and  with  jurisdic- 
tion, he  should  not  be  made  liable  for  a  mere 
error  in  judgment. 

The  next  question  is  as  to  the  liability 
of  the  constable  for  serving  this  warrant. 
Unde^  section  4861,  Comp.  Laws  1888,  it  was 
made  the  duty  of  the  officers  to  serve  the 
warrant,  and,  if  the  defendant  forcibly  re- 
sisted, the  statute  made  it  the  duty  of  tbo 
officer  to  use  all  necessary  means  to  effect  the 
arrest.  We  have  seen  that  the  warrant  wa;, 
regular  on  its  face,  and  that  the  justice  had 
jurisdiction  to  issue  it.  This  being  so,  the 
officer  was  protected  by  it,  and  canoot  be 
made  liable  for  its  execution  in  a  legal  man- 
ner, even  if  he  knew  of  defects  in  the  pro- 
ceedings attending  the  issuance  of  the  execu- 
tion. In  People  V.  Warren,  5  Hill,  440,  it 
is  held  that  a  ministerial  officer  is  pretectal 
in  the  execution  of  a  process  regular  and  legal 
on  its  face,  though  he  has  knowledge  of  facts 
rendering  it  void  for  want  of  jurisdiction. 
This  doctrine  is  supported  by  the  great 
weight  of  authority,  although  tliere  are  dicta 
the  other  way.  Webber  v.  Oay,  24  Wend. 
485 ;  Watson  v.  Watson,  9  Conn.  140,  28  Am. 
Dec.  824;  EaH  v.  Camp,  16  Wend.  562; 
Stetoart  v.  Hawley,  21  Wend.  552;  Cooley, 
Torts,  459,  460;  Satacool  y.  Boughton,  5 
Wend.  170,  21  Am.  Dec.  181 ;  ffenke  v.  Mc- 
Cord,  55  Iowa,  878 ;  ErsHne  v.  Bohnbaeh,  81 
U,  B.  14  Wall.  616,  20  L.  ed.  747. 

In  Erskine  v.  Bohnbaeh,  81  U.  S.  14  Wall. 
613,  20  L.  ed.  745,  the  court  holds  that  *"  if 
an  officer  or  tribunal  possess  jurisdiction  over 
the  subject-matter  upon  which  judgment  is 
passed,  with  power  to  issue  an  order  or  proc- 
ess for  the  enforcement  of  such  judgment,  and 
the  order  or  process  issued  thereon  to  a  min- 
isterial officer  is  regular  on  its  face,  showing 
no  departure  from  the  law,  or  defect  of  ju- 
risdiction over  the  person  and  property  af- 
fected, then,  and  in  such  cases,  the  order  or 
process  will  give  full  and  entire  protection 
to  the  ministerial  officer  in  its  regular  en- 
forcement against  any  prosecution  which 
the  party  aggrieved  thereby  may  institute 
against  him,  although  serious  error  may  have 
been  committed  by  the  officer  or  tribunal  in 
reaching  the  conclusion  or  judgment  upon 
which  tne  order  or  process  is  issued." 

The  complaint  in  this  case  charges  the  de- 
fendants with  false  imprisonment  and  assault 
and  battery.  It  does  not  embrace  the  ele- 
ments necessary  to  be  alleged  in  an  action  for 
malicious  prosecution.  False  imprisonment 
consists  in  restraining  another  of  his  liberty 
without  sufficient  authority.  But  an  arrest 
under  legal  authority  does  not  constitute  false 
imprisonment,  although  made  by  virtue  of 
a  warrant  isstied  irregularly,  and  from  bad 
motives.  A  distinction  exists  between  false 
imprisonment  and  malicious  prosecution.  If 
the  imprisonment  is  extrajudicial,  and  with- 
out legal  process,  the  action  for  false  im- 
prisonment may  lie.    It  is  held  to  be  the 
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ceneral  rule  that  where  a  person  procures  the 
Issuance  of  a  warrant,  fair  on  its  face,  from 
a  Judicial  officer  having  jurisdiction  to  is- 
sue it,  such  person  procuring  it  is  not  liable 
in  an  action  for  false  imprisonment,  even 
though  the  issuance  of  such  warrant  was  er- 
roneous because  of  facts  not  disclosed ;  nor 
would  the  party  procuring  it  be  liable  in  an 
action  of  false  imprisonment,  even  though  the 
warrant  was  procured  maliciously,  and  with- 
out probable  cause,  although  he  might  be 
liable  in  an  action  for  malicious  prosecution. 
7  Am.  &  Eng.  Encyclop.  Law,  680.  681 ;  1 
"Waterman,  Trespass.  §^  298,  294,  806,  807. 
Neither  is  a  person  making  the  complaint 
liable  in  an  action  for  false  imprisonment  if 
he  states  the  facts  to  the  magistrate,  even  if 
such  facts  do  not  authorize  the  issuance  of  the 
warrant.  If  the  magistrate  puts  a  wrong 
construction  on  such  facts,  mistaking  the 
law,  no  one  is  liable,  unless  the  officer  ex- 
ceeds his  authority  and  acts  oppressively  in 
the  execution  of  the  process.  Wheaton  v. 
WhitteTfwre,  49  Mich.  848 ;  FeneUm  v.  Butts, 
49  Wis.  842 ;  Yim  Latham  v.  Libby,  88  Barb. 
889 ;  Newman  v.  Dana,  58  Iowa,  447 ;  Mur- 
ji^t/Y,  Walters,  84  Mich.  180;  Comer  y.  Fales, 
189  Mass.  461 ;  7  Am.  4&£ng.  Encyclop.  Law, 
681 ;  Marks  v.  Tawnsend,  97  N.  Y.  590 ;  1 
Waterman,  Trespass,  ^  298-307. 

On  the  cross-examination  of  defendant 
Sullivan,  he  was  asked  by  plaintiff's  counsel 
if  he  did  not  have  information  by  telegraph 
from  Mrs.  Marks'  attorney,  in  the  case  of 
Tompkins  v.  Ma/rks,  to  hold  the  writ  of  res- 
titution until  he  should  receive  a  letter  which 
was  on  the  road  from  the  United  States  com- 
missioner who  issued  the  writ,  which  (ques- 
tion was  answered  in  the  affirmative,  under 
objection  and  exception  by  defendant's  at- 
torney. I  think  this  was  error.  Communica- 
tions between  the  attorney  for  Mrs.  Marks 
and  the  officer  who  held  the  writ  against  her 
in  that  case  upon  the  subject  named  was 
foreign  to  the  issue  involved  in  the  case  on 
trial,  where  the  officer  was  charged  with  as- 
saulting Mrs.  Marks  by  means  of  the  service 
of  a  warrant  upon  her  in  another  case,  and 
must  have  had  a  tendency  to  preiudice  the 

Jury  as  against  the  other  defendants,  who 
:new  nothing  of  that  matter. 

Anna  Marks,  the  plaintiff,  was  called  by 
the  plaintiffs,  and  gave  testimony  concerning 
the  arrest.  Among  other  matters,  she  testi- 
fied under  objection  that,  while  being  taken 
to  the  justice's  office  by  the  defendant,  **an 
Irishman  who  was  present  said  there  were 
enough  men  to  carry  the  poor  woman. "  This 
ruling  was  excepted  to.  This  statement  as 
to  what  a  bystander  said  is  hearsay,  and 
should  not  have  been  admitted.  The  effect 
of  allowing  this  statement  of  a  bystander — 
who  1c  not  sworn  as  witness— to  be  considered 
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by  the  jury  was  to  corroborate  the  testimony 
of  this  witness  upon  a  material  and  disputed 
question  in  the  case :  the  plaintiff  having  tes- 
tified that  she  was  dragged  to  the  justice's 
office,  while  several  witnesses  on  the  part  of 
the  defense  testified  that  she  resisted  the  of- 
ficer and  that  she  was  carried  to  the  justice's 
office  in  as  careful  a  manner  as  possible. 
Detroit  d  M,  B,  Co,  v.  Van  ^Hnburg,  17 
Mich.  99. 

The  case  was  submitted  to  the  jury  apon 
the  theory  that  the  writ  of  restitution  was 
void,  and  that  the  justice  and  constable 
knew,  or  were  bound  to  know,  that  it  was 
void  ;  that  the  procurement  of  the  warrant  of 
arrest  and  the  service  of  it,  though  valid  on 
its  face,  would  not  protect  either  Sullivan 
or  Dana,  under  the  circumstances  of  the  case. 
This  charge  was  misleading.  The  effect  of 
the  charge  was  to  instruct  the  jury  that,  be- 
cause the  writ  of  restitution  was  invalid,  the 
officer  would  not  be  justified  in  issuing  and 
serving  a  valid  warrant;  that,  as  the  first 
writ  would  not  protect  the  officers,  the  war- 
rant of  arrest,  though  valid,  would  not  pro- 
tect them. 

This  action  was  brought  to  recover  dam- 
ages for  an  alleged  unlawful  arrest  and 
assault  and  battery.  Ko  unlawful  combina- 
tion or  conspiracy  on  the  part  of  the  defend- 
ants is  alleged  or  relied  upon.  It  was  not 
an  action  tor  malicious  prosecution.  The 
assault  and  battery  charged  grew  out  of  the 
service  of  the  warrant  alone,  and  had  no  con- 
nection with  the  writ  of  restitution.  The 
principal  question  before  the  court  was  as  to 
the  validity  of  the  warrant  of  arrest,  and 
whether  or  not  the  defendants  exceeded  their 
authority  and  committed  an  assault  and  bat- 
tery in  its  execution.  The  warrant  of  arrest 
having  been  issued  by  the  justice  upon  tes- 
timony that  was  satisfactory  to  him  at  the 
time,  and  in  a  matter  over  which  he  had 
jurisdiction,  and  bein^  regular  and  valid  on 
its  face,  was  a  sufficient  protection  to  the 
officer,  if  he  did  not  exceed  his  authority  in 
its  service.  The  question  as  to  whether  or 
not  the  testimony  upon  which  the  warrant 
was  issued  was  true  or  false,  or  whether  it 
was  sufficiently  strong  upon  which  a  convic- 
tion could  be  had,  was  not  important.  The 
testimony  satisfied  the  justice  that  an  offense 
had  been  committed,  and  that  there  was  prob- 
able cause  to  believe  that  the  defendant  com- 
mitted it. 

Ths  judgment  cf  the  court  below  is  r0t)er$ed 
and  a  new  trial  ordered. 

ZaAe»  Ch,  «7.,  and  Barteh,  J.,  concur  i» 
the  conclusion  reached  in  the  opinion. 

Rehearing  denied. 
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Bespt., 

William  DE  WITT,  Impleaded,  etc.,  Appt. 

(96  Cal.  67.) 


The  fkbet  of  iMurtnemhip  cajmot  be 
proved  In  an  action  seekjngr  to  hold  one  per- 
son liable  for  gooda  sold  to  another  on  the  ground 
that  they  were  for  the  use  of  a  partnership  of 
which  defendant  was  a  member  by  eyidenoe  of 
declarations  made  by  the  one  to  whom  the  jroods 
were  sold  when  defendant  was  absent. 

<June  17, 1808.) 

APPEAL  by  defendant,  William  De  Witt, 
from  a  Judgment  of  the  Superior  Court 
for  Monterey  County  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new 


trial  in  an  action  brought  to  recover  upon  jt 
promissory  note  signed  by  George  W.  De  Wit* 
and  alleged  to  have  been  paper  of  a  partner- 
ship of  which  defendant  William  was  a  mem- 
ber.   Reversed. 

The  facts  sufficiently  appear  in  the  opiniop. 

Messrs.  H.  V.  Morehouse  and  S.  F.  GeU, 
for  appellant: 

The  declarations  of  defendant  George  W. 
De  Witt  that  he  was  a  partner  of  William  De 
Witt  were  Inadmissible  against  William  De 
Witt. 

tSmiOi,  V.  Wagaman,  68  Iowa,  11;  BcoU  ▼. 
Baniby,  12  Ala.  714;  TutUe  v.  Cooper,  5  Pick. 
414;  Vhler  v.  Browning,  28  K.  J.  L.  79;  Conr 
ley  V.  Jennings,  22  111.  App.  548;  9  Am.  &  Eng. 
Encyclop.  Law,  842;  1  Parsons,  Notes  <&  Bills, 
126;  Bundy  v.  Bruce,  61  Vt.  619;  Code  Civ. 
Proc.  §  1848. 

Before  a  partner  can  be  held  for  the  act  ef 


Note.— Proof  agofnst  trnt  vernm  of  declarations 
hy  cmother  to  show  tHirtnermip, 

It  Is  well  settled  that  no  one  can  be  made  a  part- 
ner against  his  consent,  and  declarations  of  anoth- 
er that  certain  parties  are  connected  with  him  in 
partnership,  are  incompetent  evidence  to  prove 
such  partnership,  against  those  who  have  no 
knowledge  that  such  declarations  were  made,  and 
have  not  consented  to  the  same.  Also  that  when 
declarations  are  made  by  the  party  sought  to  be 
charfred,  he  is  estopped  from  denying  liability. 

Declarations  generaUy. 

The  declarations  of  one  party  that  another  is  his 
partner,  are  not  evidence  to  establish  such  part- 
nership, where  such  declarations  are  not  made  in 
the  presence  or  with  the  knowledge  of  the  alleged 
partner.    Kirby  v.  Hewitt,  96  Barb.  fKXt;  Whitnejcil^Johos.  66. 


V.  WardelU  fi9  Hun,  96;  Harvey  v.  Walker,  60  Hun, 
lU:  Montgomery  v.  Black,  25  HI.  App.  22, 124  lU. 
67;  Newber«er  v.  Helntze  iTex.  Olv.  App.)  May  4, 
1808;  Degan  v.  Singer,  41  111.  28;  Conley  v.  Jenkins, 
22  HI.  App.  547;  Sailors  v.  Nlzon-Jones  Printing 
Co.  20  111.  App.  609:  MoNamara  v.  Bustis,  40  Minn, 
am:  Tuttle  V.  Cooper,  5  Pick.  414;  Buhe  ▼.  Burnell, 
121  Mass.  460;  Bimel  v.  Hayes,  83  Mo.  200;  Grafton 
Bank  v.  Moore,  18  N.  H.  99, 88  Am.  Deo.  478;  Whit- 
ney V.  Sterling,  14  Johns.  215;  MoPherson  v.  Bath- 
bone,  7  Wend.  216;  Emberson  v.  MoKenna  (Tex. 
App.)  April  26,  1890;  Wallis  v.  Wood  <Tex.)  Feb.  7, 
1868;  McCnrkle  v.  Doby,  1  Strobh.  L.  896,  47  Am. 
Hec.  660;  Walker  v.  Tupper,  162  Pa.  1;  Buzard  v. 
Jolly  (Tex.)  Deo.  20,  1887;  Bundy  v.  Bruce,  61  Vt. 
619;  Berry  v.  Barnes,  28  Ark.  411;  Berry  v.  Lathrop, 
24  Ark.  12;  Campbell  v.  Hastings,  28  Ark.  612;  Ford 
V.  Kennedy,  64  G a.  687;  Floumoy  v.  Williams,  68 
Ga.  707;  Hahn  v.  St.  Clair  8a v.  A  Ins.  Co.  60  111.  456: 
Pierce  v.  McConnell,  7  Blaokf .  170;  King  y.  Bar- 
bour, 7U  Ind.  85;  Beveridge  v.  Hewitt,  8  HL  App. 
467:  Johnston  v.  Clements,  26  Kan.  876:  Donley  v. 
Hall,  5  Bush,  540;  Stockton  v.  Johnson,  6  B.  Mon. 
409;  Sullivan  v.  Murphy,  28  Minn.  6;  Fllley  v.  Mo- 
Henry,  71  Mo.  417;  Crook  v.  Davis,  28  Mo.  94;  David- 
son V.  Hutchins,  1  Hilt.  128;  Cowan  v.  Kinney,  83 
Ohio  St.  422;  Martin  T.  Kaffroth,  16  Serg.  ft  R.  J20; 
Bichardson  v.  Aldrloh,  6  Phlla.  684;  CottriU  v.  Van- 
dusen,  2S  Vt.  511;  Noyes  v.  Cushman,  26  Vt  890; 
Piriev.  Gillitt,  2K.  Dak.  265;  Carfrae  v.Vanbus- 
kirk,  1  Grant,  Ch.  689;  Chambers  v.  Grout,  63  Iowa, 
842:  Burpree  v.  Smith,  20  N.  B.  Bep.  408;  Butte 
Hardware  Co.  v.  Wallace,  60  Conn.  886;  Butler  v. 
Hinckley,  17  Colo.  523;  Bdmundaon  v.  Thompson,  2 
Foet.  ft  F.  664, 8  Jur.  K.  S.  286w 
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The  declarations  of  one  partner,  coupled  with  a 
report  of  a  mercantile  agency  presumably  founded 
on  such  a  declaration,  are  incompetent  evidence  to 
prove  the  existence  of  such  partnership.  Sheehan 
V.  Fi^etham,  40  N.  Y.  &  B.  8G6,  reverabig  84  N.  Y* 
S.  B.  665. 

The  admission  of  one  defendant  that  he  and  the 
other  defendant  are  partners,  and  are  jointly  lia- 
ble to  plaintiff,  does  not  bind  the  other  defendaot 
who  denies  the  partnership  existed,  although  he 
may  himself  be  liable  to  the  plaintiff  by  reason  of  a 
personal  contract  of  a  different  nature.  Mitchell 
V.  Roulston,  2  Hall,  SSL 

The  declarations  of  one  may  be  admitted  to  prow 
that  he  is  a  partner  with  others  but  not  to  pvovie 
that  they  are  partners  with  him  so  as  to  impose 
any  liability  on  them.    Whitney  v.  Ferris,  10 


Declarations  made  by  one  party  that 
other  was  his  partner,  not  made  with  the  knowl- 
edge of  such  other  party,  will  not  bind  him  where 
the  partnership,  though  contemplated,  was  not 
consummated.  Edmundson  v.  Thompson,  81  L.  J» 
Exch.  207,  10  Week.  Rep.  800, 5  L.  T.  N.  S.  428,  8 
Jur.  N.  S.  286, 2  Fost.  ft  F.  564. 

A  declaration  of  A  that  another  is  his  partner  to 
not  evidence  of  that  fact,  even  if  such  other  party 
admitted  he  had  procured  for  A  a  loon  of  $10,000, 
from  a  bank  of  which  he  was  president,  and  that 
he  was  to  receive  part  of  the  profits  of  A*s  venture 
in  purchasing  cotton  with  that  money,  as  oompen- 
satlon  for  procuring  the  loan.  Pleasants  v.  Fant« 
89  U.  S.  22  Waa  116, 22  L.  ed.  780. 

The  declarations  that  another  was  going  in  with 
him  and  would  furnish  security  to  the  amount  of 
$1,000,  are  not  competent  to  prove  such  person  Is  a 
partner  with  the  former.  Phillips  y.  Trowbridge 
Furniture  Co.  86  Ga.  699. 

The  declarations  of  one  member  of  a  firm  oom- 
poeed  of  two  persons,  that  the  other  member  to 
also  a  partner  in  a  sepcurate  and  distinct  conoem 
are  incompetent.  And  where  such  first  party  em- 
barks in  partnership  in  two  firms  hto  partner  in  ttae 
first  firm  to  not  bound  to  notify  any  one  that  he  to 
not  a  member  of  the  other  Arm  which  to  in  a  dfl- 
ferent  name.    Jones  v.  0*Farrel,  1  Nev.  854. 

The  declarations  of  B.  that  purchasers  of  buokB 
were  made  for  the  firm  of  A.  and  B.,  are  incompe- 
tent evidence,  where  A.  and  B.  were  {Nurtnera  In 
the  management  of  sheep  belongrlng  to  C,  and  B, 
was  authorized  to  purchase  bucks  on  account  of 
said  partnership  for  this  particular  lot  of  sheep, 
but  it  was  denied  that  the  bucks  in  Question 
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his  co-|>artncr,  It  must  be  shown  that  the  credit 
was  given  in  faith  of  the  partnership. 

Civ.  Code.  §  2481;  Denithorne  v.  Hook,  113 
Pa.  240;  Brown  v.  Rains,  58  Iowa,  81;  Thomp- 
son V.  First  Nat.  Bank  of  Toledo,  111  U.  8. 529, 
^  L.  ed.  507;  1  Colber,  Partn.  19;  Dickinson 
▼.  Valptj,  10  Barn.  &  C.  140;  Wood  v.  Bmnell, 
m  Me.  52;  Vice  v.  Anson,  7  Bam.  &  C.  409; 
Wright  v.  Poioell,  8  Ala.  560;  Pringle  v.  Leter- 
ich,  16  Jones  &  8.  90;  Carter  v.  WhaUey,  1 
Bam.  &  Ad.  11;  Vinson  v.  Beveridge,  8  Mc- 
Arth.  597,  86  Am.  Rep.  118;  Lanier  v.  Me 
Cdhe,  2  Fla.  82. 48  Am.  Dec.  178. 

There  was  no  holding  out  by  defendant 
William  De  Witt,  and  before  he  could  beheld 
liable  to  plaintiflFs  upon  the  note  in  question, 
there  must  t>e  proof  of  such  holding  out  by 
William  De  Witt  that  he  was  a  partner,  or 
proof  that  he  was  so  held  out  with  his  knowl- 
edge, and  that  plaintiffs,  at  the  time  they  sold 
the  goods,  knew  of  such  holding  out,  and  re- 
lied upon  the  same,  and  gave  the  credit  upon 
the  faith  of  such  holding  out  to  them,  person- 


all  v;  and  a  holding  out  to  the  world  iinotsuf* 
ficient.    It  must  be  to  the  plaintiffs. 

2  Lawson,  Rights,  Rem.  &  Pr.  §  642;  Bowie 
V.  Maddox,  20  Ga.  285,  74  Am.  Dec  61;  PHn- 

fie  V.  Leterich  and  Garter  v.  Whalley^  eupra; 
iindley,  Partn.  2d  Am.  ed.  g  43. 

Messrs,  John  K«  Alexander  and  Dom 
A;  Parker,  for  respondent: 

William  De  Witt  was  not  only  a  partner  in 
fact,  but  was  with  his  consent  held  out  as  a 
partner  and  is  therefore  liable  as  a  partner. 

Parsons,  Partn.  2d  ed.  68,  140;  Osborne  v. 
Brennan,  2  Nott  &  McC.  L.  427,  10  Am.  Dec. 
614;  Lindlej,  Partn.  42.  48. 

As  the  goods  purchased  were  applied  to  the 
use  of  the  partnership,  the  firm  Is  liable. 

Parsons,  Partn.  2d  ed.  144. 

The  signature  of  the  firm  name  by  the  part- 
ner binds  the  firm,  if  the  proceeds  thereof  are 
received  and  held  by  the  firm. 

1  Parsons,  Notes  &  Bills,  124;  Ridtardson  v. 
French,  4  Met.  577,  and  cases  cited. 

As  in  this  case  Geor^re  De  Witt  was  to  man- 


purcbased  on  partnership  aooount  but  for  sheep 
that  B.  owned  indlvidufilly.  Atwood  v.  Brooks 
<Tez.  App.)  April  S8,  ma 

The  ackDOwiedgrment  of  a  debt  by  one  partner 
will  bind  the  other,  but  where  the  question  is 
whether  the  partnership  exists  or  not,  the  ao- 
knowledfirment  of  one  of  the  defendants  is  not  evi- 
dence against  the  other.  Oorps  v.  Bobinson,  8 
Wash,  a  a  888. 

In  an  action  of  aasnmpsit  against  two  as  part- 
ners they  cannot  i^ow  or  prove  by^their  declara- 
tions or  the  declarations  of  a  third  party  that  he 
was  a  partner.  Such  third  party  not  being  a  party 
to  the  suit  should  have  been  produced  as  a  witness, 
or  the  articles  of  partnership  might  have  been  pro- 
duced.  Sweeting  v.  Turner,  10  Johns.  210. 

The  declarations  of  one  party  that  another  is  his 
partner,  are  incompetent  evidence  to  establish  the 
partnership,  whether  claimed  to  have  been  made 
while  it  was  supposed  to  exist,  or  after  dissolution. 
Flanagin  v.  Cbampion,2  N.  J.  Eq.  61. 

A  person  not  in  fact  a  partner  cannot  be  made 
liable  to  third  persons  on  the  ground  of  having 
been  held  out  as  a  partner,  except  on  the  principle 
of  equitable  estoppel,  that  he  authorized  himself 
to  be  so  held  out,  and  that  credit  was  extended  on 
faith  of  such  partnership.  Thompson  v.  First  Nat* 
Bank  of  Toledo,  Ul  U.  8.  629,28  L.ed.  607. 

Where  the  partners  notified  their  bankers  of  dis- 
solution, the  Tact  that  the  continuing  partner  re- 
tained the  firm  name  is  not  such  a  holding  out  of 
the  retired  partner  as  will  make  him  liable  for  a 
debt  contracted  after  dissolution  with  a  person 
who  had  npt  dealt  with  the  old  firm,  and  had  no 
knowledge  of  the  dissolution,  although  he  claimed 
that  the  firm  bankers  had  said  the  retired  member 
was  in  the  firm,    ite  Fraser  [1882]  2  Q.  B.  Dlv.  088. 

The  existence  of  a  partnership  may  be  proved  by 
the  separate  admissions,  acts,  declarations,  or  con- 
duct of  all  the  members,  but  the  declarations  of 
one  do  not  establish  the  partnership.  Ck>nver8e  v. 
Shambaugh,  i  Neb.  870. 

The  declarations  of  a  party  to  a  suit  that  others 
are  his  partners  are  not  competent  to  prove  that 
fact,  but  are  evidence  to  prove  that  he  is  a  mem- 
ber. The  objection  that  the  declarations  of  the 
others  should  first  be  proved  to  charge  them  is  not 
tenable  as  such  objection  would  equally  apply  to 
such  evidence.    Edwards  v.  Tracy,  62  Pa.  374. 

The  declarations  of  two  that  another  party  is  a 
partner  are  incompetent  evidence  against  him* 
where  all  are  sued  and  he  puts  the  partnership  in 
issue,  out  are  competent,  where  ha  seeks  to  prove 
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by  their  declarations  that  he  was  not  a  partner,  as 
the  same  kind  of  evidence  may  be  given  for  plfdn- 
tiff  as  for  the  defendant.  Nelson  v.  Lloyd,  9  Watts. 
22. 

The  admissions  of  one  party  that  others  are  hjto 
partners  were  received  in  evidence  where  four  were 
sued,  and  no  appearance  was  entered  by  P.  or  M. 
but  T.  and  F.  appeared  and  they  alone  pleaded. 
P.  testified  as  to  the  partnership,  and  the  court 
permitted  evidence  of  declarations  made  by  F. 
showing  that  the  other  three  were  liis  partners  to 
be  received.  Taylor  v.  Henderson,  17  Serg.  ft  B. 
458. 

Where  a  written  partnership  was  formed  under 
the  name  of  Stewart  ft  Oa  and  Stewart  opened  an 
account  with  plaintiff  making  statements  to  them 
that  the  goods  were  for  J.  Stewart  ft  Co.  of  which 
firm  he  said  the  defendants  were  members,  they 
were  all  liable  even  if  some  of  the  goods  were  for 
the  private  use  of  S.  Hudson^s  Bay  Co.  v.  Stewart, 
6  Manitoba  L.  Rep.  8. 

It  is  error  to  instruct  a  jury  that  tf  they  find 
from  all  the  evidence  that  the  person  denying  the 
partnership  is  a  partner,  then  the  declarations  of 
either  partner  will  bind  the  firm.  The  Jury  should 
have  been  informed  that  it  must  be  proved  that  8. 
was  a  partner  by  evidence  independent  of  G^ 
statements,  and  if  so  proved,  then  the  declaratiODS 
of  either  partner  in  reference  to  the  partnership 
business  would  be  bmding  on  the  firm.  Bishop  v. 
Georgeson,  00  UL  484. 

Where  the  existence  of  a  partnership  is  the  very 
issue  which  the  jury  are  to  try,  and  where  the 
statements  of  one  party  that  another  is  his  part- 
ner are  offered  merely  to  prove  such  issue,  it  is 
improper  to  say  that  the  court  may  decide  the 
partnership  has  already  been  proved  by  other  evi- 
dence, and  then  decide  such  statements  are  admis- 
sible to  prove  a  partnership  existed.  If  it  existed 
the  firm  would  be  liable  and  the  declarations  would 
be  irrelevant,  if  it  did  not  exist  the  evidence  would 
be  incompetent,  Gardner  v.  Northwestern  Mfg. 
Co.  62  Hi.  887. 

Declarations  of  one  alleged  partner  are  not  evW 
dence  against  the  others  as  to  the  existence  of  the 
partnership.  And  if  the  existence  of  the  partner- 
ship be  the  authority  for  its  introduction,  the  fact 
must  first  be  proved  by  independent  evidenoe.  If 
it  be  not  so  proved  it  stands  as  If  no  evidence  were 
given  of  it,  and  if  the  faet  be  already  established* 
it  needs  no  oorroboratlon.  WoUe  v.  Brown,  4 
WhartSOS. 

The  acts  and  dedarattons  of  a  party  In 
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•ge  the  business,  and  the  expenses  were  to  he 
paid  by  him  out  of  the  proceeds  of  the  busi- 
ness, and  the  net  profits  to  be  equally  divided, 
be  was  a  partner  of  William  De  Witt,  and,  as 
8ucb,  the  agent  of  the  firm. 
Q^inn  v.  Quinn,  81  Cal.  14. 

DeHaven,  J,,  delivered  the  opinion  of 
the  court : 

Action  upon  a  promissory  note.  The  trial 
was  by  a  jury,  and  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiffs,  and  the  de- 
fendant William  DeWitt  appeals. 

The  note  sued  upon  is  signed,  ''Geo.  & 
Wm.  DeWitt,"  and  was  in  fact  so  signed 
and  delivered  to  plaintiffs  by  the  defendant 
George  W,  DeWitt.  The  appellant  alleges 
in  his  answer  that  the  note  was  executed 
without  his  knowledge  and  authority.  The 
evidence  upon  the  trial  tended  to  show  that 
the  note  was  made  by  George  W.  DeWitt  in 
settlement  of  an  account  which  the  plaintiffs 
had  ajBrainst  him  for  merchandise  furnished 


to  and  used  by  him  in  carrying  on  a  certain 
farming  and  threshing  business,  in  which 
business  the  respondents  claim  that  the  ap- 
pellant and  the  said  George  W.  DeWitt  were 
m  fact  partners.  The  evidence  further  shows 
that  at  the  time  the  goods  and  merchandise 
were  sold  they  were  charged  personally  to 
€^eorge  W.  DeWitt,  and  appellant  was  not 
at  the  time  held  out  to  respondents  as  a  part- 
ner in  the  business  referred  to,  nor  did  they 
know  of  the  existence  of  the  partnership  now 
alleged. 

It^will  be  seen  from  the  foregoing  state- 
ment that  the  ri^ht  of  the  respondents  to 
maintain  this  action  against  the  appellant 
really  turns  upon  the  question  whether  he 
was  in  fact  a  partner  of  the  defendant  George 
W.  DeWitt  in  the  business  referred  to,  and 
upon  this  point  the  court  instructed  the  jury, 
in  substance,  that,  in  order  to  constitute  such 
partnership,  there  must  have  been  an  agree- 
ment between  the  appellant  and hisco-def end- 
ant  to  carry  on  the  business  together,  and  to 


Blon  are  admissible  as  explanatory  of  hJs  pooaooflion 
butnottoproveapartnersbip  with  a  third  party 
having  no  knowledge  of  such  declaratiODS.  But 
they  may  be  received  to  corroborate  othcyr  evi- 
dence tending  to  prove  a  partnership.  Oentral  B. 
&  Bkff.  Co.  V.  Smith,  76  Ala.  G73,  &  Am.  Bep.  868w 

The  declarations  of  one  party  that  another  is  a 
partner  are  not  competent  to  prove  such  partner- 
ship. Thoy  are  relevant  to  corroborate  or  rebut 
other  evidence  tending  to  prove  the  existence  or 
nonexistence  of  such  a  relationship.  Homes  v. 
O^Bryan,  11  AJa.  M. 

Declarations  of  the  existence  of  a  partnership, 
made  by  one  are  evidence  of  the  fact  that  he  was 
a  partner,  and  may  be  admitted  in  connection  with 
declarations  of  the  other  defendant  to  the  effect 
that  he  was  a  partner.  Jobnston  v.  Warden,  8 
Watte,  101. 

To  render  competent  declarations  of  one  party 
againbt  bis  alleged  partner,  it  is  Incumbent  on  the 
court  to  determine  whether  there  is  prima  facie 
evldenceof  copartnership,  and  from  liis  determi- 
nation on  this  preliminary  question  there  is  no  ap- 
peaL    Hilton  v.  McDowell,  87  N.  C.  884. 

It  is  only  after  the  partnership  is  shown  to  exist 
by  proof  satisfactory  to  the  Judge,  that  t-he  decla- 
rations of  one  of  the  parties  is  to  be  received  in 
order  to  affect  the  others.  MoCutchin  v.  Bankston, 
8  Kelly  (Oa.)  244. 

When  a  partnership  is  denied,  the  relation  must 
be  established  by  other  evidence,  than  a  note  exe- 
cuted by  another  than  the  one  attempted  to  be 
held.  The  admission  of  one  cannot  bind  another, 
until  it  is  shown  that  be  has  a  right  to  thus  speak. 
Byington  v.  Woodv  ard,  9  Iowa,  890. 

In  cases  of  partnership,  the  confession  of  one 
partner  in  relation  to  a  partnership  concern  is  ic 
general  admteslble  In  an  action  against  the  other. 
It  is  not  evidence  to  prove  the  partnership,  but 
that  being  proved,  the  confession  is  competent. 
Van  Ueimsdyk  v.  Kane,  1  Gail.  686. 

Until  the  alleged  partner  is  shown  to  be  con- 
nected with  the  Arm,  any  declarations  made  by  the 
other  membors  that  he  is  a  partner  are  incompe- 
tent evidence  to  prove  the  fact  of  partnership. 
Dutton  V.  Woodman,  9  Cush.  255.  57  Am.  Dec.  46. 

Admissions  of  one  person  that  another  is  his 
partner  are  not  competent  to  prove  a  partnership, 
but  where  the  existence  of  the  partnership  is  dis- 
tinctly proved  by  other  evidence,  such  admigsioDs 
are  competent  to  show  that  the  note  sued  on  was 
given  for  the  use  of  the  firm.  Lea  v.  Ouice,  13 
Bmedes  &  M.  e66w 
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If  the  partnership  is  duly  proved  the  admissions 
and  declarations  of  either  partner  would  bind  the 
firm,  but  such  admissions  are  not  sui&cient  to  prove 
the  existence  of  the  firm  as  against  the  other  party. 
Bvans  v.  Oorriell,  IG.  Greene,  88. 

After  prima  facie  evidence  of  a  partnership  had 
been  given,  the  declarations  of  one  to  establish  the 
fact  that  a  partnership  existed  are  incompetent 
evidence.    Bobbins  v.  Willard,  6  Pick.  404. 

Declarations  of  one  party  are  evidence  against 
another  alleged  partner,  where  prima  facie  evi- 
dence of  the  partneiship  is  first  given.  Allen  v. 
Owens,  8  Speers,  L.  170;  Nicholls  v.  Dowdlng,  1 
Btark.  8L 

The  admissions  of  one  party  are  not  evidence  to 
establish  the  existence  of  the  partnership:  but 
after  its  existence  has  been  otherwise  proved,  the 
declaration  will  bind  all  the  parties.  Hutohlns  v. 
Childress,  4  Stew,  ft  P.  (Ala.)  48;  Cross  v.  Langley, 
60  Ala.  8;  Rhodes  v.  Lowry,  54  Ala.  4;  Clark  v.  Tay- 
lor, 68  Ala.  458;  Tbornton  v.  Kerr,  6  Ala.  888;  Esulk- 
ner  v.  WliitaXer,  15  N.  J.  L.  488;  MoPayden  v.  Har- 
rington, 07  N.  C.  28;  Henry  v.  Willard,  78  N.  a  86c 
Phillips  V.  Purington,  15  Me.  425. 

The  declarations  of  one  party  will  not  bind  aa- 
other  party  as  partner  unless  a  partnership  is 
established  by  other  evidence,  or  unless  made  with 
the  knowledge  of  such  party  attempted  to  be  held. 
Sankey  v.  Columbus  Iron  Works,  44  Ga.  228. 

The  statement  of  a  party  claiming  to  be  a  partner 
binds  no  one  but  himself,  where  the  partnership 
is  denied.  But  this  rule  has  no  application  where 
there  is  testimony  establishing  the  existence  of  the 
partnership.    McCann  v.  McDonald,  7  Neb.  805. 

A  declaration  made  by  one  during  an  existing 
partnership  as  to  matters  transacted  prior  to  the 
partnership  is  not  evidence  to  bind  the  ottiers. 
Catt  V.  Howard,  8  Stark.  3;  2  Starkie,  £v.  460. 

Parties  sued  as  partners  cannot  be  permitted  to 
prove  the  acts. and  declarations  made  by  either 
party  to  disprove  that  they  are  partners.  Clark  v. 
Huffaker,  26  Mo.  264. 

Dormant  partnen. 

Where  a  party  was  a  dormant  partner  but  had 
quit  the  firm  and  no  pubhc  notice  was  given,  it 
was  allowed  to  be  proved  that  the  other  member 
had  said  be  was  a  partner  so  as  to  charge  him,  al- 
tbdugb  these  declarations  were  made  after  the 
dormant  partner  bad  claimed  to  have  left  the  firm. 
The  defense  then  showed  that  the  plaintiff  knew 
at  a  certain  date  that  the  dormant  partner  had 
left,  and  as  to  accounts  made  prior  that  he  had 
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^▼idc  the  profits  between  them,  and  that  the 
fact  that  appellant  was  to  receive  one  half 
of  the  net  profits  of  the  farminfc  and  thresh- 


ing business  would  not  make  him  a  partner 
therein  if  the  understanding  and  agreement 
between  the  parties  was  that  he  was  to  re- 


taken the  sole  blU  of  the  other  partner.  This  was 
held  to  be  a  discharge  of  the  dormant  partner. 
Evans  y.  Dninimond,  4  Esp.  89. 

Declarations  of  third  persons  made  to  plaintiff 
in  the  abeence  of  defendants  are  not  evidence  that 
defendants  and  such  third  parties  are  partners,  but 
where  evideace  of  the  existence  of  the  partnership 
bad  been  first  given,  then  these  declarations  be- 
oauie  relevant  to  prove  that  plaintiff  had  knowl- 
edge that  they  were  members  of  the  firm.  But  in 
tiiis  case  the  excludon  was  not  error  as  the  plaintiffs 
had  information  from  the  commercial  agency  be- 
ftee  the  debt  was  created  that  defendants  had  with- 
drawn from  the  firm.  Boydv.KiokettB,S0Mlss.68. 

A  party  cannot  claim  he  was  a  dormant  partner 
Mid  therefore  not  liable,  where  hJs  partner  gave  to 
the  eontracting  party  information  of  such  part* 
Beushlp  which  was  acted  upoop  Hilmo  Nat.  Bank 
y.  Carter  (Tex.  Civ.  App.)  Oct.  19,  1808. 

After  the  defendants  had  proved  that  one  N.  was 
a  dormant  co-partner  with  the  plaintiff  in  the  work 
oiit  of  which  the  cause  of  action  arose,  it  was  then 
eompetent  to  give  his  admissions  In  relstion  to  the 
partnership  business  in  evidence  against  his  co- 
Kaskaskia  Bridge  v.  Shannon.  6  UL  1&. 


JEMoppeL 

A  person  who  has  allowed  himself  to  be  held  out 
as  a  partner  will  be  liable  to  another  party  on  the 
d^ldarations  of  one  that  the  mine  %ras  being  worked 
^  a  person  of  substance  whose  name  he  was  not 
authorized  to  give.  Naming  was  not  necessary 
icbere  he  Was  described  so  clearly  as  to  indicate 
who  he  was.    Martyn  v.  Gray,  14  C.  B.  N.  8. 824. 

Knowledge  or  notice  of  a  party  being  held  out  as 
a^ member  of  a  firm  must  be  brought  home  to  him. 
«t  there  must  be  such  circumstances  proved  as  will 
snthoriie  the  court  to  presume  notice  before  he 
be  charged.   Be  Jewett,  16  Nat  Bankr.  Beg. 
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A  statement  made  by  a  member  of  a  firm  to  a 
tqiveling  salesman  that  his  father,  who  was  pres- 
ent and  within  hearing,  was  also  a  partner,  is  sufB- 
et&nt  to  support  a  judgment  making  the  father 
lable  as  a  member  of  the  firm,  although  he  testl- 
f  ed  that  he  was  not  a  member  and  had  not  heard 
such  statements  alleged  to  have  been  made  in  his 
presence.  Davenport  Woolen  Mills  Oo.  v.  Neln- 
Btedt,  81  Iowa,  220. 

Although  declarations  of  one  are  Incompetent  to 
prove  another  is  his  partner,  yet  if  made  in  the 
presence  of  such  other  as  giving  a  receipt  In  the 
name  of  both  for  a  partnership  transaction  where 
■uoh  other  party  was  present,  although  he  could 
not  read  or  write,  and  it  was  claimed  that  prior 
thereto  the  partnership  had  been  dissolved,  such 
declarations  are  competent,  Johnson  v.  Gallivan, 
«  N.  U.  148. 

A  declaration  made  by  one  ^in  the  presence  of 
another,  to  the  effect  that  such  person  is  a  partner 
ef  the  former,  which  statement  is  not  denied,  is 
competent  evidence  to  show  that  a  partnership 
existed,  although  a  third  party  contracting  with 
the  first  party  had  no  knowledge  of  tmy  such  state- 
ment.   GUes  V.  Vandiver,  91  Ga.  — . 

In  a  suit  against  four  alleged  partners  where 
three  of  them  defaulted  and  the  fourth  denied  that 
the  partnership  existed,  the  plaintiff  was  allowed 
to  prove  that  a  witness  had  communicated  the 
aUeged  partnership  agreement  to  said  fourth  party 
and  at  that  time  he  had  not  denied  It,  and  witness 
claimed  it  had  been  signed  by  all  the  defendants. 
A  notice  was  given  the  defendants  to  produce  the 
agreement,  but  it  was  not  forthcoming.  Thomas 
V.  Harding,  8  Me.  417. 

A  partnership  may  be  shown  by  the  separate  ad- 
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missions  of  all,  by  the  acts,declaratlons.and  conduct 
of  the  parties,  or  by  the  act  of  one,  the  declaration 
of  another,  and  the  acknowledgment  or  consent  of 
a  third.    Barcroft  v.  Haworth,  29  Iowa,  4fl2. 

The  declarations  of  one  that  another  is  his  part- 
ner are  not  evidence  of  such  partnership,  although 
such  party  may  often  have  been  in  the  shop,  ap- 
parently overseeing  the  work,  advising  and  direct- 
ing the  workmen,  where  it  is  not  shown  that  be 
had  knowledge  of  such  declarations.  Lincoln  v. 
Craig,  16  B.  I.  684. 

The  declaration  of  one  that  otfaen  were  his  part- 
ners may  be  admitted  in  the  line  of  estoppel  to 
prove  partnership,  but  unless  supplemented  by 
proof  that  such  persons  acquiesced  in  such  decla- 
ration, a  recovery  on  that  ground  could  not  be 
maintained,  (f  such  proof  was  not  given  the 
estoppel  would  not  be  proved,  but  while  the  evi- 
dence would  be  incomplete  it  would  not  be  lllegaL 
Hogers  v.  Murray,  110  N.  Y.  668. 

In  order  to  create  a  liauUicy  by  holding  out  a 
person  as  a  partner  who  is  not  such,  it  must  ap- 
pear that  he  had  knowledge  or  consented,  and  that 
the  party  crediting  relied  on  his  being  a  member 
of  the  firm.  Staibury  v.  Bolles,  11  L.  R.  A.  186,  SI 
N.  J.  L.  106,  62  N.  J.  L.  41& 

A  party  attempting  to  hold  another  liable  as  a 
member  of  a  firm,  on  account  of  his  having  per- 
mitted another  to  make  such  declarations,  when  in 
fact  no  such  partnership  existed,  must  show  that 
in  his  dealings  he  relied  upon  the  existence  of  such 
partnership.    Brown  v.  Grant,  89  Minn.  404. 

A  statement  made  by  one  party  to  the  plaintiff 
that  such  party  is  partner  with  a  third  party,  IS 
competent  evidence  in  an  action  against  the  first 
and  third  parties  for  goods  sold  where  such  third 
party  does  not  deny  receiving  the  goods,  and  sIuhi 
ilar  statements  made  when  plaintiff  is  not  present 
are  also  competent  as  being  admissions.  Fleming 
▼.  Steams,  79  Iowa,  286. 

A  statement  by  one  that  another  is  his  partner  is 
not  binding  on  the  latter  where  he  has  no  knowl- 
edge of  such  statement  being  made.  And  a  letter 
shown  the  contracting  party  written  by  the  alleged 
partner,  stating,  ^I  have  concluded  to  go  on  with 
the  business,**— but  referring  to  a  supply  contract, 
is  not  an  estoppel,  especially  where  the  plaintiff 
applies  to  the  mercantile  agencies  and  finds  noth- 
ing to  show  any  alleged  partnetship.  but  that  the 
defendant  is  conducting  business  in  his  own  name. 
Morgan  v.  Esrrel,  68  Conn.  418. 

The  defendant  is  not  estopped  from  denying  a 
partnership  if  the  plaintiff  has  not  been  prejudiced 
by  supposing  that  he  was,  by  some  act  of  the 
defendant  or  his  failure  to  deny.  Marble  v.  Ly  pes, 
82  Ala.  822. 

A  partnership  liability  cannot  be  fastened  on  the 
defendant  even  If  he  was  held  out  to  the  public  or 
to  plaintiff  as  a  partner,  unless  it  was  done  with  his 
knowledge  and  consent.  And  no  liability  attaches 
if  credit  was  not  extended  upon  the  faith  that  be 
was  a  partner,  unless  he  was  in  fact.  Levy  v. 
Alexander  (Ala.)  Dec.  18,  1881. 

Letters^  eUrculan,  and  entries, 
A  copy  of  list  of  subscribers  to  a  distillery  oom- 
pany,  when  an  application  for  a  share  had  been 
made,  and  first  deposit  paid,  but  forfeiture  had 
been  made  by  the  directors  for  not  paying  the 
second  installment,  is  no  evidence  of  partnership 
against  such  a  subscriber  where  he  had  not  taken 
any  part.    Fox  v.  Clifton,  6  Bing.  776. 

The  entry  in  the  cash  book  of  the  partnership, 
whether  made  by  one  of  the  partners  or  by  a  clerk, 
is  not  competent  evidence  to  prove  that  a  partner- 
ship existed.   Bobins  v.  Wards,  lU  Mass.  244. 
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-oeWe  the  same  onlj  as  a  compensation  for 
the  use  of  certain  personal  property  let  by 
appellant  to  George  W.  DeWitt,  to  be  used 


bj  Bald  Qeorge  W.  DeWitt  In  thef  prosecu- 
tion of  that  business  solely  on  bis  own  ac« 
count.    The  evidence  upon  the  part  of  the 


Letters  from  B.  actinir  as  a  member  of  a  firm 
of  B.  and  A.  to^etfaer  with  the  faot  that  A.  has  for 
many  years  resided  at  that  place,  are  Incompetent 
to  prove  partnership.  Burgue  v.  De  Tastet,  8 
Stark.  58. 

A  letter  of  one  partner  admitting  the  partner- 
ship is  evidence  against  himself,  but  is  not  proof  of 
partnership  as  against  others.  Porter  v.  Wilson,  18 
Pa.  641. 

Declarations  of  an  asent  as  to  who  are  the  mem- 
bets  of  a  firm,  in  connection  with  a  letter-head  re- 
•oeived  in  answer  to  communication  written  to  the 
flrnu  which  letler-head  discloses  names  of  members, 
■are  evidence  as  to  who  compose  the  firm,  although 
tt  was  not  shown  who  mailed  the  letter.  Gilbert  v. 
McDonald,  28  N.  R  Rep.  1Q2. 

In  order  to  prove  a  partnership,  the  plaintiff 
proved  declarations  by  one  admitting  partnership 
with  another,  and  then  showed  evidence  of  circu- 
lars sent  by  such  other  with  the  names  of  the  firm 
thereon.  This  was  held  competent  to  establish  the 
fwrtnership.    Norton  v.  Seymour,  8  C.  B.  788. 

Letters  written  by  another  party  than  plaintiff,  to 
the  defendant,  are  not  competent  evldence.in  favor 
of  the  defendant,  to  establish  a  partnership  between 
such  party  and  plaintiff.   Jones  v.  Stevens,  6  Met. 

A  receipt  given  by  one  in  a  firm  name  may  be 
given  in  evidence  in  a  suit  by  the  other  for  the 
aame  matter,  but  the  partnerBhip  must  be  shown 
by  other  competent  evidence.  Shepard  y.  Ward, 
«  Wend.  648. 

A  receipt  for  money  paid,  as  having  been  paid  by 
■a  firm  taken  by  one  person  is  not  evidence  against 
the  other  party  named  in  the  receipt  as  a  partner, 
to  prove  the  existence  of  such  partnership. 
Bhrman  v.  Kramer,  80  Ind.  86. 

An  advertisementsigned  by  one  party  that  he  has 
admitted  others,  naming  them,  to  interests  In  the 
firm,  is  not  evidence  that  they  are  partners,  where 
-there  is  no  estoppel.    Scull*s  App.  115  Pa.  lU. 

In  order  to  hold  an  oflicer  of  an  unincorporated 
fair  association  liable  for  premiums  offered,  it  may 
be  shown  that  he  was  advertised  as  such  oflicer  with 
others,  and  that  they  acted  in  such  official  capacity' 
And  where  he  claimed  to  be  only  a  servant  and  not 
■a  member,  it  may  be  shown  that  he  was  advertised 
in  the  papers  as  vice-president  and  that  such  paper 
was  taken  by  him.    Murray  v.  Walker,  88  Iowa,  808. 

The  declaration  of  one  that  another  is  his  part- 
ner is  competent  evidence  where  a  prior  publica- 
tion has  been  made  in  the  name  of  such  other 
party  to  the  effect  that  a  partnership  exists,  and  he 
ozecutes  receipts  in  firm  name,  although  such 
receipts  are  afterwards  taken  up  and  a  note  made 
by  the  first  party  Is  given  instead.  Folk  v.  Wilson, 
H  Md.  588, 88  Am.  Deo.  509. 

To  hold  a  person  as  a  partner  who  is  not  such  in 
faot,  it  must  be  shown  that  he  has  permitted  him- 
self to  be  held  out  to  the  world  as  such,  and  is 
estopped  from  denying  the  partnership  as  against 
\  one  who  by  reason  of  such  conduct,  dealt  with  the 
firm  believing  him  to  be  a  member.  And  where 
plaintiff  trusts  such  alleged  firm  in  good  faith 
upon  good  grounds  he  may  resort  to  antecedent 
advertisements  prior  thereto,  to  prove  that  he  was 
so  held  out  and  had  knowledge  thereof  and  did  not 
deny  it.  Fletcher  v.  PuUen,  70  Md.  806.  See  Mor- 
gan V.  FarreU  68  Cona.  418. 

Shivpina  reoUUn, 
Registers  of  ship  appearing  on  the  face  of 
them  to  have  been  made  on  the  oaths  of  three 
partners  swearing  that  they  and  the  defendant 
were  owners  of  the  ship  are  not  evidence  against 
the  defendant.   Flower  v.  Young,  3  Campb.  840; 
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Fraser  v.  Hopkins,  8  Taunt.  6;  Pirle  v.  Anderson,  8 
Gampb.  210,  noU:  Tinkler  v.  Walpole,  U  East,  226; 
M*  Iver  V.  Humble,  16  East,  160;  Smith  v.  Fuge,  8 
Gampb.  456;  Ditchbum  v.  Bpraoklin,  5  Bsp.  81; 
Cooper  y.  South,  4  Taunt.  808. 

But  to  the  contrary  the  register  of  a  ship,  being 
an  alBdavit  made  by  one  of  the  defendants  (who 
was  not  in  court)  stating  that  the  ship  belonged 
jointly  to  him  and  other  persons,  being  copied 
from  the  boolcs  of  the  naval  officer,  and  certified 
under  his  seal  of  office,  was  allowed  to  be  read  in 
evidence  against  the  defendant  Woods  v.  Courter, 
1 U.  8. 1  DaU.  141, 1  L.  ed.  78. 

Declarations  In  svfts. 

The  admission  of  a  partnership  made  by  one  de- 
fendant in  a  suit,  is  not  evidence  against  two  other 
defendants  who  file  a  plea  m  abatement  denying 
that  he  is  a  partner  with  them.  These  declarations 
are  not  evidence,  whether  supported  or  unsup 
ported  by  other  evidence.  It  is  only  where  they 
are  made  in  the  presence  of  the  other  parties  tliat 
they  ever  become  evidence  by  way  of  estoppeL 
Degan  v.  Singer,  41 DL  28. 

The  answer  of  a  party,  and  the  affidavits  of 
others  on  file  In  an  action,  are  not  competent  evi* 
denoe  against  another  party  in  another  suit  to 
prove  that  he  is  a  partner  of  the  first  party.  Etche- 
mende  v.  Steams,  44  Gal.  588. 

An  inventory  filed  by  oni  partner  after  the  death 
of  the  other  partner  purporting  to  contain  the  as- 
sets is  not  evidence  to  prove  the  partnership  as 
against  the  decedent,  or  to  bind  the  creditors  of 
the  decedent  as  against  the  individual  creditors 
of  the  decedent.    Bond  v.  Nave,  62  Ind.  60S. 

The  declarations  of  a  party  to  a  suit  who  is  not 
served  with  process,  that  he  is  a  partner  with  the 
other  defendants,  is  not  evidence  of  such  partner- 
ship and  would  not  be  if  he  was  served  with  proo- 
esB.    Smith  V.  Hulett,  66  DL  4B5. 

In  an  action  against  other  partners  on  a  bill  ao- 
cepted  by  one  in  the  name  of  the  firm,  the  admis- 
sions in  his  answer,  filed  to  a  bill  in  equity  against 
him,  are  not  admissible  In  evidence  against  the  rest. 
Booth  V.  Quin,  7  Price,  19B. 

The  record  of  a  Judgment  is  not  admissible  evI* 
dence  of  a  co-partnership  unless  that  action  is  be- 
tween or  against  all  the  parties  of  the  alleged  part- 
nership.   Burgess  t.  Lane,  8  Me.  166. 

Taking  a  bill  for  confessed  against  one  is  no  evi- 
dence against  another  after  dissolution  of  the  firm. 
Craig  V.  Alverson,  6  J.  J.  Marsh.  609. 

The  admissions  of  one  defendant  in  a  case  can- 
not be  received  in  another  case  to  prove  the  part- 
nership as  to  others  but  when  once  a  partnership 
is  established  the  admission  of  one  will  bind  alL 
Orant  v.  Jackson,  Peake,  204. 

The  admissions  of  a  partnership  made  by  two  of 
the  defendants  in  an  action,  where  the  other  de- 
fendant denies  It,  are  not  evidence  against  such 
defendant  of  the  existence  of  such  partnership. 
National  Bank  of  Commerce  v.  Meader,  40  Minn. 
825:  Be  vans  v.  Sullivan,  4  Gill,  883. 

But  to  the  contrary,  the  office  copy  of  an  answer 
to  a  bill  in  chancery,  filed  by  one  partner  against 
the  others  is  admissible  evidence  to  establish  the 
partnership  in  another  action.  Btuddy  v.  Sanders, 
2  Dowl.  &  R.  847./ 

In  the  above  note  declarations  made  where  the 
partnership  is  considered  as  established,  as  to  the 
firm*s  liability— and  that  the  contract  is  made  for 
the  firm,  and  in  connection  with  the  firm  business; 
and  declarations  made  after  dissolution,  as  ac- 
knowledgment of  debts  and  the  like,— have  not 
been  included  but  these  have  been  regarded  as 
more  properly  belonging  In  another  note.     L  T. 


600 


AJLABAMA  SUPRBICE  Ck)UBT. 


Maw 


appellant  tended  to  show  the  facts  referred 
to  in  this  instruction,  and  the  instruction  was 
a  correct  statement  of  the  law  upon  the  sub- 
ject to  which  it  relates.  Kellogg  Neicspaper 
Co.  V.  Farrell,  88  Mo.  594;  McDonald  v. 
Matney,  82  Mo.  858 ;  Lindley.  Partn.  2d  ed. 
*84. 

But  upon  the  trial  the  court,  against  the 
objection  and  exception  of  the  appellant, 
admitted  evidence  of  the  declarations  of  the 
defendant  George  W.  DeWitt,  not  made  in 
the  presence  of  the  appellant,  to  the  effect 
that  he  and  the  appellant  were  such  partners. 
There  was  error  m  the  admission  of  this  evi- 
dence. It  is  well  settled  that  upon  such  an 
issue  the  declaration  of  an  alleged  partner, 
made  in  the  absence  of  the  other,  cannot,  as 
against  the  absent  one,  be  used  to  establish 
the  fact  of  partnership.  Cowan  v.  Kinney^ 
88  Ohio  St.  422 ;  Flanagin  v.  Champum,  2 
K.  J.  Eq.  64;  Dutton  v.  Woodman,  9  Gush. 
265 ;  Whitney  v.  Ferris,  10  Johns.  66 ;  Mc- 
Pher9on  v.  Batlibone,  7  Wend.  216;  Butte 
Hardtoare  Co,  v.   Wdllacs,  59  Conn.  836. 

In  Dutton  v.  Woodman  the  rule  which  ex- 
eludes  such  declarations  and  the  self-evident 


reason  upon  which  it  is  based  is  thus  stated 
by  Bigelow,  J. :  **  The  authority  of  TburstOB 
and  I.  F.  Woodman  to  bind  E.  W.  Wood- 
man by  their  statements  and  declarations  de- 
pend entirely  upon  the  existence  of  tlie  co- 
partnership. Until  that  was  proved,  E.  W. 
Woodman  was  not  shown  to  have  had  any 
connection  with  either  of  them ;  and,  as  that 
was  the  point  in  controversy  before  the  jury 
to  be  determined  bv  their  verdict,  evidence 
which  would  be  admissible  only  upon  the 
assumption  of  the  existence  of  the  co-partner- 
ship was  clearly  inoompetent'When  offered  to 
prove  the  fact  upon  which  its  competency 
depended."  This  evidence  being  incompe- 
tent, and  relating,  as  it  did,  to  a  material 
question  in  the  case,  the  judgment  and  the 
order  denying  appellant's  motion  for  a  new 
trial  must  be  reversed. 
Judgment  and  order  reversed. 

We  concur :  Sharpstein*  J. ;  Paterson* 
J,;  KoFarlandy  J,;  Harrison*  t/.y  G»* 
routte*  J, 

Rehearing  denied. 
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1*  A  oorporatim  hm,Tiik^  knowledn^  of 
a  prior  pled^r®  of  stock  oannot  oztend 
credit  to  the  shareholder  and  rely  upoo  its  lien 
as  aflrainst  him,  altboujrh  the  statute  provides 
that  transfers  or  liens  affectJoflr  the  stock,  if  not 
made  or  retristered  upoo  tbe  books,  are  invalid  as 
to  bona  flde  oreditors,  or  suhaequent  purobasars 
without  notioe. 

8.  Nottee  to  the  eashier  of  a  trust  a&d 
saTin^  eompaay  t  who  acts  within  tbe  scope 
of  bis  authority  and  duty  in  the  negotiation  of  a 
loan  for  a  stockholder  secured  by  a  pledare  of  his 
stock,  of  the  fact  of  such  pledge,  is  notice  to  tbe 
corporation. 

8*  The  fket  that  sabsequent  transae- 
tions  are  with  different  officers  or 
a^entSt  ^^oes  not  prevent  a  corporation  from 
being  chargeable  in  those  transaotioos  with  no- 
tice of  a  fact  which  came  to  the  knowledge  of  an 
agent  in  a  prior  transaction  within  the  scope  of 
his  duty. 

(Hay  2. 1883.) 

APPEAL  by  defendant  from  a  decree  of  the 
Chancery  Court  for  Jefferson  County  in 


favor  of  plaintiff  in  an  artion  brought  to  com- 
pel the  transfer  to  plaintiff,  on  the  books  of 
defendant  corporation,  of  stock  standing  id 
the  name  of  John  Boddie.    Affirmed, 

Boddie,  a  stockholder  in  defendant  corpora- 
tion, borrowed  from  complainant  $25,000  on 
bis  note  payable  in  six  months,  and  pledged  at 
collateral  security  for  its  payment  800  shares 
of  tbe  capital  stock  of  defendant.  This  pled  ge 
was  alleged  to  have  been  made  by  and  with  the 
active  assistance  and  co  operation  of  tbe  treas- 
urer and  assistant  bookkeeper  of  defendant 
corporation.  When  the  note  matured,  it  was 
renewed,  Hudson,  the  cashier  of  defendant^ 
writing  the  written  part  of  tbe  renewal  and  in- 
dorsing on  the  back  of  the  note  the  pledge  of 
800  shares  of  the  stock  as  collateral  security. 
Subsequently  the  note  was  reduced  to  $20,000. 
and  the  pledge  to  250  shares  of  stock.  When 
the  loan  was  granted  the  money  was  pi  need  lo 
Boddie's  credit  upon  the  books  of  defeufiant 
company.  Before  this  note  became  due. 
Boddie,  the  maker,  Hudson,  the  cashier,  and 
the  broker  who  negotiated  the  loan  all  died, 
and  the  note  not  bemg  paid  at  maturity,  plain- 
tiff brought  this  action. 

Further  facts  appear  in  the  opinion. 

Messrs,  Oillespy  A  Smyer  and  Hewitt* 
Walker  &  Porter,  for  appellants: 

Tbe  Hen  of  the  trust  company  is  not  a  lien 
acquired  *'  on  a  loan  made  upon  the  stock  of 


Note.— On  the  general  subject  of  imputed  notioe 
to  principal  by  actual  notice  to  aerent.  eee  Akers  y. 
RowaD.  10  L.  R.  A.  706,  and  note^  88  8.  C.  451;  Con- 
stant V,  Unlyerstty  of  Rocbe8ter,2  L,  R.  A.  734, and 
noU,  111  N.  Y.  604;  McGurk  v.  Metropolitan  L.  Ins- 
Co.  1  L.  R.  A.  663,  and  note,  56  Cona.  528;  Smith  y, 
Niagara  F.  Ins.  Oo.  1  L.  R.  A.  216,  and  note,  60  Vt. 
682. 

For  cases  illuBtratlng  the  same  subject  of  notioe  i 
but  without  notes  on  the  subject,  see  also  Shipman  I 
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T.  Bank  of  State  of  New  York,  12  L.  R.  A.  791,  V» 
N.  Y.  818;  Commercial  Bank  v.  Burgwrn,  17  L.  R.  A. 
826, 110  N.  C.  267;  Tafft  v.  Presidio  &  F.  R.  Oo.  11  U 
R.  A.  1^  84  Cal.  181:  Thompson  v.  Christie,  11  L.  B. 
A.  286, 138  Pa.  280;  Foas  v.  Boston  &  M.  R.  Go.  11  L. 
R.  A.  867,  06  N.  H.  — :  Humphreys  v.  National 
Ben.  Afiso.  11  L.  R.  A.  564.  139  Pa.  264;  Dallard  ▼• 
Roberts,  14  L.  R.  A.  238. 180  N.  Y.  1:69;  State  Y.  Klt» 
telle,  15  L.  R.  A.  694.110  N.  a  60QL 


See  also  48  L.  R.  A.  107. 
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the  company,"  but  is  a  lien  which  attaches  as 
an  iDcident  to  the  cootract  between  the  stock- 
holder and  the  company. 

Dallas  County  v.  Timberlake,  64  Ala.  410; 
Knighton  v.  Gurrj/,  62  Ala.  404;  Turner  v, 
Teague,  78  Ala.  654;  IjOtt  v.  Mobile  County,  79 
Ala.  69;  Colt  v.  Bamea,  64  Ala.  108:  Ex  parte 
Barnes,  84  Ala.  540. 

The  by-law  forbids  the  taking  of  the  shares 
of  stock  directly  in  pledge  and  is  not  intended 
to  affect  the  general  slatutory  lien. 

Vansands  v.  Middlesex  County  Bank,  26 
Conn.  144;  2  Morse,  Banks  &  Banking  §  701. 

The  officers  are  prohibited  from  waiving  the 
statutory  lien  by  taking  a  specific  pled^. 
If  or  does  a  corporation  waive  its  slatutory  lien 
by  taking  other  security  for  the  debt  due  to  it 
by  the  stockholder. 

1  Jones.  Liens,  §408;  Union  Bank  of  Oeorge- 
town  Y.  Lairds  16  U.  S.  2  Wheat.  890,  4  L.  ed. 


The  trust  company  has  a  prior  lien  upon  the 
stock  in  controversy,  if  it  had  no  notice  of  a 
transfer  of  the  stock  in  controversy  by  Boddie 
to  the  Louisiana  Bank,  at  the  time  l^oddie  be- 
came indebted  to  it. 

Notice  to  an  agent,  to  bind  his  principal, 
must  have  been  acquired  by  the  agent  during 
his  employment — that  is  while  he  is  actually 
engaged  in  the  prosecution  of  his  duties  as 
agent. 

Qoodbar  y.  Ikmid,  88  Ala.  690;  Whetler  v. 
MeGuire,  2  Jj.  R.  A.  808,  86  Ala.  406;  MeCor- 
mick  V.  Joseph,  83  Ala.  401;  FrenkelY,  Hudson, 
82  Ala.  162,  60  Am.  Rep.  786;  Beid  v.  Bank  of 
MobiU,  70  Ala.  199;  Whdan  v.  MeCreary,  64 
Ala.  829;  UinUm  v.  Citiuns  Mat.  Ins.  Co.  68 
Ala.  488;  Pi^tper  w.  George,  61  Ala.  190;  Muf^ 
dine  v.  Pitts,  14  Ala.  b4;  Terrell  v.  Mobile 
Branch  Bank,  12  Ala.  602;  Lucas  v.  Bank  of 
J)arien,2Btew  (Ala.)  289. 

At  the  time  Hudson  was  elected  cashier, 
Hudson  &  Co.  were  engaged  in  the  brokerage 
business,  and  Hudson  was  as  far  as  practicable 
to  transfer  the  brokerage  business  of  Hudson 
&  Co.  to  the  trust  company.  It  was  in  con- 
templation of  the  parties  that  M.  G.  Hudson 
&  Co.  would,  to  some  extent  at  least,  continue 
to  carry  on  the  brokera£:e  busioess.  Hudson 
did  continue  the  brokerage  business  independ- 
ent of  the  trust  company.  A  separate  business 
of  this  kind  was  done  by  Hudson  while  Hud- 
son was  cashier  of  the  trust  company,  with 
which  transaction  the  trust  company  had  no 
connection. 

There  is  no  proof  that  Hudson  in  his  capac- 
ity as  cashier  ever  assumed  to  act  in  any  trans- 
action, as  broker,  in  the  negotiation  of  loans 
for  third  parties,  for  and  on  behalf  of  the  trust 
company;  nor  is  there  any  proof  that  the  trust 
company  was  ever  in  any  way  connected  with 
the  negotiation  of  a  single  loan  for  any  third 
party  through  any  officer  or  agent.  Yet  the 
evidence  shows  that  Hudson  acquired  his 
knowledge  of  the  pledge  of  the  stock  through 
his  active  participation  in  the  negotiation  of 
the  loan. 

Hudson  by  virtue  of  his  office  as  cashier  had 
no  authority  to  negotiate  loans. 

EverHt  v.  United  States,  6  Port.  (Ala.)  166, 
80  Am.  Dec.  684;  Morse,  Banks  &  Banking, 
8  161  et  seq. 

A  bank  has  no  inherent  power  because  it  is 

L.R.A. 


a  bank  to  negotiate  loans;  to  authorize  it'to  act 
as  broker  special  power  must  be  conferred  od 
it  by  charter. 

1  Morse,  Banks  &  Banking,  chap.  6. 

If  Hudson  assumed  to  act  in  his  official  ca- 
pacity, he  did  so  without  authority. 

Barker  v.  BeU,  87  Ala.  854;  HighUnoer  v. 
Rigsby,  66  Ala.  126;  Lambert  v.  ifewman,  6& 
Ala.  628;  Wynn  v.  Bosette,  66  Ala.  617;  Gil- 
man  V.  New  Orleans  <t  S.  R.  Go.  dk  Immigra- 
tion Asso.  72  Ala.  666;  Barton  v.  Barton,  75 
Ala.  400;  Stickney  v.  AMer,  91  Ala.  198. 

Nor  is  there  any  proof  of  a  ratification  of 
an  unauthorized  act. 

The  lien  of  the  trust  company  has  priority. 

Since  the  enactment  of  section  1674  the  liei» 
of  a  corporation  upon  the  shares  of  its  stock- 
holder attaches  eo  instanti  with  the  creation  of 
a  debt  to  the  corporation  by  the  stockholder. 
The  lien  is  a  contract  lien,  in  its  nature  a  mort- 

.  (Ht  V.  Bames,  64  Ala.  108:  DaUas  County 
V.  Timberlake,  64  Ala.  410;  Ex  parte  Barnes,. 
84  Ala.  640. 

The  statute  is  notice  to  the  world  that  if 
there  is  a  debt  contracted  hj  the  stockholder 
to  the  corporations?  instanti, there  is  a  lien  ia 
favor  of  the  corporation. 

Jones,  Liens,  ^  879;  Morton  v.  2few  Orleans^ 
d  6.  B.  Co.  79  Ala.  617;  Alabama  G.  8.  R.  Co, 
V.  South  A  North  Ala.  B.  Co.  84  Ala.  682; 
Morgan  v.  United  States,  118  U.  8.  491,  28  L. 
ed.  1050;  MebiU  Mut.  Ins.  Co.  y.  CuUom,  ^ 
Ala.  658. 

This  lien  has  priority  over  other  liens,  if  the 
debt  to  the  corporation  was  contracted  before 
notice  of  a  transfer  of  the  shares. 

Berney  Nat.  Bank  v.  Pinekard,  87  Ala.  677. 

It  was  not  Hudson's  duty  to  anticipate  the 
future  transactions  of  the  trust  oompanv,  that 
possibly  the  company  would  loan  Boddie 
money  in  the  future.  The  knowledge  of  the 
pledge,  when  he  acquired  it,  was  not  pertinent 
or  material  to  any  transaction  in  which  he  waa 
representing  the  trust  company;  it  was  not 
therefore  his  duty  to  communicate  his  knowl- 
edge of  the  pledge,  and  not  being  his  duty  to 
communicate,  his  knowledge  was  not  notice  to 
the  trust  company. 

Terr^  v.  Mobile  Branch  Bank,  12  Ala.  506; 
Aug.  &  A.  Priv.  Corp.  §  806;  Mundine  v.  Pitts, 
14  Ala.  90;  Frenkel  v.  Hudson,  82  Ala.  162; 
Farmtrs  &  C.  Bank  v.  Payne,  26  Conn.  444, 
68  Am.  Dec.  862;  Westerfiad  Bank  v.  Cornen„ 
87  N.  Y.  820;  Congar  v.*  Chicago  db  N.  W.  R, 
Co.  24  Wis.  160.  1  Am.  Rep.  164;  Seemd  Nat. 
Bonk  of  Louisville  v.  Curren,  86  Iowa,  559; 
Hood  V.  Fanestock,  8  Watts,  489,  84  Am.  Dec. 
489;  Bracken  v.  Miller,  4  Watts  &  8.  102; 
LatPrence  v.  Tucker^  7  Me.  195;  Winchester  v. 
Baltimore  db  S.  B.  B.  Co.  4  Md.  231;  E well's 
£vans,Ag.  pp.  229.  281 ;  Morse,  Banks  &  Bank- 
ing, 8d  ed.  §  104;  Bank  of  United  States  v. 
Davis,  2  Hill,  451;  2  Kent,  Com.  p.  836,  note; 
Fairfield  Snv.  Bank  v.  Chase,  72  Me.  226,  8^ 
Am.  Rep.  820;  Story,  Ag.  Bennett's  ed.  §  140. 

Mr.  W.  R.  Houg^hton,  for  appellee: 

It  is  not  disputed  that  Hudson  had  notice  of 
the  transfer  of  the  stock  on  the  2>th  of  Aprils 
1889.  Now  if  be  was  cashier  of  the  bank, 
which  is  undisputed,  or  authorized  to  negotiate 
loans  which  the  minute  entry  of  appellant's 
books  shows  he  had  authority  to  do,  and  was 
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expressly  employed  to  do,  then  he  was  the 
AgeDt  01  appellant  in  both  capacities,  as  broker 
aud  cashier,  and  while  aciiog  in  the  discharge 
of  his  duty  as  agent.  Notice  of  the  assignment 
of  stock  to  the  cashier  is  notice  to  the  bank. 

Gonani  y.  Seneca  Ckmnty  Bank,  1  Ohio  St. 
208. 

The  cashier  is  authori2ed  to  bind  the  bank 
in  consammating  a  transfer  of  its  stock,  by 
yirtue  of  his  office,  and  a  state  law  forbidding 
such  transfer  by  a  stockholder  until  his  debt  is 
secured  does  not  preyent  the  cashier  doing  so 
iioder  an  express  or  implied  authority. 

Cecil  Nat.  Bank  y.  Wateontaum  Bank,  105 
U.  8.  217,  96  L.  ed.  1039,  notes;  EvereU  y. 
United  States,  6  Port,  (Ala.)  105,  80  Am.  Dec. 
CQi;  Branch  Bank  at  Hunttville  y.  Steele,  10 
Ala.  015;  Beid  v.  Bank  of  Mobile,  70  Ala.  190; 
1  Am.  &£ng.  Encyclop.  Law,  p.  421;  1  Morse, 
Banks  &  Banking.  ^$  104,  166;  1  Morawetz, 
Priy.  Corp.  §$  640*.  540c;  Trenton  Bkg,  Co.  v. 
Woodruff,  2  N.  J.  Eq,  117;  Holden  v.  New  York 
4t  Erie  Bank,  72  N.  Y.  288. 

If  notice  to  the  agent  is  notice  to  the  principal, 
then  there  must  be  some  time  when  such  notice 
affects  the  principal.  In  this  case,  the  notice 
was  to  the  executiye  officer  of  the  bank,  and 
the  law  presumes  he  did  his  duty  by  communi- 
oatine  the  notice  to  his  principal. 

1  Morse,  Banks  &  Banking,  §  104;  Trenton 
Bkij.  Co,  ▼.   Woodruffs  eupra. 

Hudson's  actually  uarticipating  in  pledging 
the  stock  and  witnessing  the  transfer  amounted 
to  more  than  notice— it  was  actual  knowledf^e. 

Cleveland  Woolen  Mills  y.  Sibert,  »1  Ala.  140; 
1  Morawetz,  Priy.  Corp.  §  6406. 

Appellee  made  the  loan  on  the  faith  of  the 
«tock  of  appellant  transferred  to  it  by  Boddie, 
the  transfer  attested  as  to  all  of  the  certificates, 
except  three,  by  defendant's  cashier,  the  certi- 
ficates forwarded  to  complainant  by  defend- 
ant's cashier  with  instruction  to  place  the  pro- 
<seeds  of  the  loan  to  appellant's  credit,  which 
was  done  and  appellant  receiyed  the  net  pro- 
•ceeds  of  the  loan.  An  estoppel  is  where  a  man 
is  concluded  by  his  own  act  to  say  the  truth. 

Edmondson  y.  Montague,  14  Ala.  870.  8ee 
note  to  Oalbraith  y.  Lunsjord  (Tenn.)  1  L.  R. 
A.  528. 

One  concealing  his  incumbrance  on  property 
thereby  inducing  another  to  adyance  money  on 
it  will  be  estopped. 

CJiapman  y.  HamilUm,  10  Ala.  121;  Me- 
Oratey  y.  Bemson,  Id.  480;  Nelwn  y.  Kelly,  01 
Ala.  569;  Adler  y.  Pin,  80  Ala.  351;  Brookhar^n 
Trustees  y.  Smith,  7  L.  R.  A.  758,  and  notes, 
118  N.  Y.  684;  IVaun  y.  Keiffer,  81  Ala.  186; 
Ovthrie  y.  Quinn^  48  Ala.  561;  Lindsay  v. 
Cooper,  16  L.  R.  A.  818,  04  Ala.  170. 

Where  one  haying  an  interest  permits  another 
to  appear  as  owner  he  will  be  estopped. 

7  Am.  &  Eng.  Encyclop.  Law,  p.  18;  1  Story, 
Eg.  §  990'  Grace  y.  McKissaek,  40  Ala.  168; 
McCaaY,  Wool/,  42  Ala.  880;  DaoidY,  Shepard, 
40  Ala.  587;  Burgess  y.  Oreene,  64  Ala,  500; 
Lathrop  y.  Oroton  Sav,  Bank,  81  N.  J.  Eq. 
278;  Besson  v.  Eteland,  26  N.  J.  Eq.  468. 

The  true  ground  of  estoppel  is  that  the  failure 
to  disclose  appellant's  lien  when  it  was  its  duty 
to  speak  is  such  a  fraud  that  a  prior  lien  will 
be  postponed  when  attempted  to  be  asserted. 

Chapman  y.  Hamilton,  10  Ala.  124. 

Where  a  bank  has  induo&d  a  purchaser  of  its 
SO  L.  R.  A. 


stock  to  alter  his  condition  by  reliance  upon  its 
assurances  that  it  had  no  adyerse  claim  on  the 
stock,  it  cannot  be  permitted  to  assert  a  lien, 
thus  lost  by  its  own  laches,  and  the  enforcement 
of  which  would  operate  as  a  fraud. 

Ceeil  Nat,  Bank  y.  Watsontmn  Bank,  105 
U.  8.  217,  26L.  ed.1080. 

The  Statute,  g  1674,  has  no  extraterritorial 
operation. 

DonaXd  y.  Hewitt,  88  Ala.  584,  78  Am.  Dec. 
431;  Marsh  y.  Elsworth,  87  Ala.  85;  Tuttle  w. 
Walker,  60  Ala.  172. 

As  between  two  innocent  sufferers  by  the 
act  of  a  third  party,  he  must  bear  the  loss  who 
gaye  the  opportunity. 

Young  y.  Lehman,  68  Ala.  .610;  Carter  y. 
Lehman,  00  Ala.  126. 

Where  one  person,  by  either  words  or  con- 
duct, induces  another  to  belieye  that  be  may 
safely  purchase  certain  property,  or  take  a 
certain  security,  and  he  subsequently,  relying 
on  such  representation,  acquires  the  property  or 
security,  the  former  will  never  be  permitted,  in 
a  court  of  equity,  to  oyerthrow  the  title  so  ao- 
quired. 

Woodruff  y.  Morristown  Jnet.  for  Savings, 
84  N.  J.  Eq.  174;  Pendry  v.  Brundridge,  57 
Ala.  574;  Martin  y.  Bighter,  10  N.  J.  Eq.  510; 
Bush  V.  Cushman,  27  N.  J.  Eq.  131. 

Actual  notice  of  a  conyeyance  was  equiy- 
alent  to  registration. 

King  y.  Paulk,  86  Ala.  186. 

Stone*  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

The  controlling,  if  not  the  sole,  inquiry 
in  this  case  is  whether  the  Birmingham  Trust 
&  Sayings  Company  has  a  lien  on  the  shares 
of  its  capital  stock,  the  subject-matter  of 
controversy,  to  secure  the  payment  of  the 
debts  contracted  with  it  by  Boddie,  the  orig* 
inal  holder  and  owner  of  the  stock.  The 
certificates  were  issued  to  him,  and  he  re- 
mains registered  as  owner  and  holder  on  the 
books  of  the  company.  The  question  is,  Wi  11 
the  asserted  lien  prevail  oyer  his  prior  pledge 
of  the  stock  to  the  appellee,  to  secure  the 
payment  of  a  debt  contracted  on  the  faith  of 
the  pledge?  The  common  law  regards  shares 
of  stock  in  private  corporations  as  personal 
property,  capable  of  alienation  or  descent  in 
any  of  the  modes  by  which  that  species  of 
property  may  be  transferred.  Thus  regard- 
ing such  shares,  a  lien  or  equity  in  fayor  of 
the  corporation  to  charge  them  with  a  debt 
due  from  the  shareholder  would  not  be  im- 
plied. Where  the  rights  of  third  persons, 
accruing  by  purchase,  or  pledge  from  the 
shareholders,  accrue,  the  recognition  of  such 
lien  or  equity  would  find  no  sanction  in  the 
rules  of  the  common  law.  It  discountenances 
all  secret  liens  or  trusts,  as  tending  to  fraud* 
to  the  embarrassment  of  trade,  and  to  in- 
security in  the  safe  and  speedy  transfer  of 
property.  1  Jones,  Liens,  ^  875;  Ang.  <& 
A.  Priv.  Corp.  §  855 ;  Cook.  Stock  &  Stock- 
holders, §  521.  There  is,  however,  much  of 
equity  and  justice  in  such  a  lien  growing^  out 
of  the  relations  which  exist  between  the  cor- 
poration and  its  shareholders,  and  it  has  be- 
come a  very  general  legislative  policy^  to 
confer  it  either  by  a  general  law,  applicable 
to  all  corporations,  or  by  a  proyision  in  the 
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charters  of  particular  corporations.  Ab  be- 
tween the  shareholder  and  the  corportion,  and 
all  others  than  bona  fide  purchasers  without 
notice,  a  by-law  or  rule  of  the  corporation 
may  very  naturally  and  reasonably  create 
such  lien.  This  proposition  Is  supported 
by  the  weight  of  judicial  authority.  Cook, 
Stock  &  Stockholders,  §  552;  Cunningham 
y.  Alabama  L.  Ina,  AT,  Co.  4^  Ala.  652. 
The  statutes  declare:  ''Shares  or  interests 
in  the  stock  of  private  corporations  are  per- 
sonal property,  transferable  on  the  booliyi  of 
the  corporation  in  such  manner  as  is  required 
by  the  by-laws  or  by  the  rules  and  regula- 
tions of  the  corporation. "  It  is  made  the 
duty  of  every  private  corporation  to  require 
transfers  of  its  stock  to  be  made  or  registered 
on  its  books,  and  all  transfers,  hypotheca- 
tions, mortgages,  or  other  liens  of  and  on  tbo 
stock,  if  not  so  made  or  registered,  are  in- 
valid as  to  bona  fide  creditors,  or  subsequent 
purchasers  without  notice.  The  stock  is  the 
subject  of  levy  and  sale  under  attachment  or 
execution,  as  (s  other  personal  property ;  and 
on  the  stock  the  corporation  has  a  hen  for 
any  debt  or  liability  incurred  to  it  by  the 
shareholder,  before  notice  of  a  transfer,  or  of 
a  levy  thereon.  Code,  g§  1669-1674.  So  far 
as  the  statute  declares  the  shares  personal 
property,  it  is  simply  affirmative  of  the  com- 
mon law.  Ang.  &  A.  Priv.  Corp.  §  557. 
The  requirement  that  a  transfer  of  them  must 
be  made  or  registered  on  the  books  of  the 
corporation  does  not  prohibit  a  transfer  in 
other  modes,  or  render  a  transfer  otherwise 
made  absolutely  invalid.  It  is  invalid  only 
as  to  the  particular  parties  mentioned  in  the 
statute.  A  transfer  not  made  or  registered 
on  the  books  of  the  corporation  may  not  pass 
the  legal  title.  But  it  is  not  intended  to  estab- 
lish a  rule  applicable  only  to  this  particular 
species  of  property,  prohibiting  the  creation 
therein  of  equities  binding  the  leeal  title, 
or  requiring  that  at  all  times  the  legal  and 
equitable  title  must  be  united  in  the  same 
person.  When  such  equities  are  created,  the 
corporation  is  bound  to  regard  them  from  the 
time  it  receives  notice  of  their  existence. 
DukeY.  CahatDbaNav.  Co,  10  Ala.  82,  44  Am. 
Dec.  472;  Planters  it  if.  Mut  Ins,  Co.  y. 
JSelma  Sav.  Bank,  68  Ala.  585 ;  Campbell  v. 
Wooditoele  Iron  Co,  83  Ala.  351 ;  Union  Nat, 
Bank  v.  HartweU,  84  Ala.  879 ;  Winter  v. 
Montgomery  Oas- Light  Co.  89  Ala.  544. 

It  IS  the  protection  of  bona  fide  creditors, 
and  of  subsequent  purchasers,  the  statute  con- 
templates, and  the  protection  of  these  only 
in  the  event  there  is  want  of  notice  of  a  prior 
transfer,  hypothecation,  mortgage,  or  lien. 
The  lien  which  the  corporation  can  assert  and 
enforce  against  a  prior  transfer  of  the  stock, 
though  the  transfer  ma^  create  only  an 
equity,  binds  the  legal  title  of  the  share- 
bolder,  by  the  very  terms  of  the  statute.  Like 
the  protection  extended  to  bona  fide  creditors 
or  subsequent  purchasers,  it  is  dependent  on 
a  want  of  notice  of  the  transfer  if  the  debts 
or  liabilities  were  incurred  by  the  share- 
holder. The  lien,  being  created  by  statute, 
is  limited  in  operation 'and  extent  by  the 
terms  of  the  statute,  and  can  arise  and  be  en- 
forced only  in  the  event  and  under  the  facts 
provided  for  in  the  statute.    If  there  is  a  levy 
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on  the  stock,  or  a  transfer  of  it,  subsequent 
to  the  incurring  of  a  debt  or  liability  to  the 
corporation  by  the  shareholder,  the  lev^  or 
transfer  is  subordinate  to  the  corporation's 
lien.  But  if  the  debt  or  liability  does  not 
precede  the  levy  or  transfer,  the  lien  is  sub- 
ordinate, and  must  yield,  unless  the  corpora- 
tion dealt  with  the  shareholder  without 
knowledge  or  notice.  Having  knowledge  or 
notice,  in  fair  dealing  the  corporation  could 
not  extend  credit  to  the  shareholder,  relying 
upon  the  lien  to  displace  whatever  of  right 
the  levy  or  transfer  may  have  conferred. 

The  pledge  to  the  appellee  preceded  in 
point  of  time  the  extension  of  credit  to  Bod- 
die,  and  the  creation  of  the  debts  for  the 
security  and  payment  of  which  the  trust  and 
savings  company  now  attempts  to  assert  % 
statutory  lien  on  the  stock.  The  material  in- 
quiry is,  therefore,  whether  the  company  at 
and  prior  to. the  creation  of  the  debts  Is 
chargeable  with  notice  of  the  pledge.  The 
fact  IS  undisputed  that  Hudson,  the  cashier  of 
the  company,  at  the  time  of  the  pledge,  had 
knowledge  and  notice  of  it»  and  was  in  fact 
an  active  participator  and  agent  in  the  crea- 
tion of  the  debt  it  was  intended  to  secure ;  and 
the  fact  is  undisputed  that  all  the  correspond- 
ence and  intercourse  the  appellees  had  with 
him  were  had  in  his  official  capacity  and  re- 
lation as  cashier,  and  were  not  had  with  him 
in  his  private,  individual  capacity.  Nor  can 
it  be  disputed  that  the  corresponaence,  inter- 
course, and  dealing  were  in  accordance  with 
the  general  usage,  practice,  and  course  of 
business  of  banking  institutions,  and  within 
the  general  apparent  line  of  duty  and  au- 
thority of  the  cashier  of  such  institution. 
He  is  the  executive  officer,  held  out  to  the 
public  as  having  authority  to  act  according 
to  the  general  usage,  practice,  and  course  (3 
business  of  such  institutions ;  and  his  acts  and 
dealings  within  the  scope  of  such  usage, 
practice,  and  course  of  business  bind  the  cor- 
poration in  favor  of  those  dealing  with  him« 
not  having  other  knowledge.  Notice  re- 
ceived, or  knowledge  acquired  by  him,  whil« 
engaged  in  the  transaction  of  business  accord- 
ing to  such  usage  and  practice,  is  substan- 
tially notice  to  and  the  knowledge  of  the 
corporation.  Everett  v.  United  Utates,  6  Port. 
(Ala.)  166,  80  Am.  Dec.  584;  Brands  Bank 
at  ffuntwille  v.  Steele,  10  Ala.  915 ;  MereTianti 
Nat.  Bank  of  Boston  y.  State  Nat,  Bank  of 
Boston,  77  U.  8.  10  Wall.  650,  19  L.  ed. 
1020 ;  Case  v.  Citizens  Bank  of  Louisiana,  100 
U.  S.  454,  25  L.  ed.  698. 

The  general  rule,  applicable  alike  to  in- 
dividuals and  to  corporations,  is  that  the 
knowledge  acquired,  or  the  notice  received 
by  an  agent,  which  will  affect  and  bind  the 
principal,  must  have  been  acquired  or  re- 
ceived by  the  agent  doing  some  act  within 
the  line  of  his  duty  and  authority.  Whether, 
as  between  Boddie  and  the  trust  company, 
the  transaction  in  which  Hudson  was  engaged 
was  the  negotiation  of  the  loan  from  the  ap- 
pellee to  Hoddie,  or  the  collection  for  Boddio 
of  the  proceeds  of  the  loan,  is  not  material. 
It  may  or  may  not  be  within  the  usual  scope 
of  the  business  of  a  banking  institution  to 
negotiate  loans.  The  negotiation  of  loans 
is,  however,  a  function  and  power  expressly 
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conferred  by  the  charter  on  the  trust  and  sav- 
ings company.    The  power  existing,  the  ne- 
gotiation becomes  business  of  the  company, 
which  may  be  transacted  as  other  ordinary 
business  is  transacted.    It  falls  within  the 
line  of  duty  and  authority  intrusted  to  the 
cashier  as  the  executive  officer  to  whom  the 
management  and  transaction  of  the  ordinary 
business  of  the   company  is  intrusted.     1 
Morawetz,  Priv.  Corp.  $  859  et  seq,;  2  Am. 
&  Eng.  Encyclop.  Law,    p.  118.     There  is 
no  other  officer  of  whom  the  public  at  large 
would  so  readily  expect  the  exercise  of  such 
function  and  power ;  no  other  with  whom  it 
would  so  conndently  deal  in  reference  to  its 
exercise.     Whether  there  was  a  by-law  or  a 
resolution  of  the  board  of  directors  expressly 
imposinff  the  duty  or  delegating  the  author- 
ity, in  the  absence  of  knowledge  or  notice 
thereof,  is  not  a  matter  of  importance  when 
the  rights  and  dealinssof  third  persons  are 
involved.     Whoever  deals  with  an  agent  or 
officer  of  a  corporation  within  the  scope  of 
the  apparent  powers  of  such  a^ent  or  officer, 
is  not  affected  by  Uie  secret  instructions  of 
the  corporation,   or  the  secret  limitations 
which  may  have  been  placed  upon  his  power. 
2  Morawetz,  Priv.  Corp.  $  593  et  ieq.    Nor 
is  it  important  whether  it  be  true  or  not  true 
that  in  no  other  instance  than  this  did  Hud- 
son ever  negotiate  a  loan.    If  the  negotiation 
of  loans  was  within  the  scope  of  his  author- 
ity and  duty  as  cashier  under  the  usages, 
Jtractice,  ana  course  of  business  of  banlung 
nstitutions,  it  was  the  right  of  the  appellee 
to  rely  on  this  apparent  authority  in  dealing 
with  him  in  his  official  capacity.    If,  in  his 
capacity  of   cashier.  Hudson  negotiated  or 
aided  in  negotiating  the  loan  for  Boddie,  and 
in  the  course  of  the  negotiation  acouired 
knowledge  and  received  notice  of  the  pledge, 
that  knowledge  was  also  acquired,  and  the 
notice  also  received,  in  the  course  of  the  col- 
lection for  Boddie  of  the  proceeds  of  the 
loan,  and  it  cannot  be  doubted  that  in  mak- 
ing the  collection  he  acted  wholly  for  the 
company,  and  within  the  line  of  his  duty 
and  authority.    There  are  but  few  functions 
of  a  banking   institution  more  frequently 
exercised  than  that  of  making  collections, 
especially  at  places  distant  from  the  locality 
of  the  bank.     The  collection  of  necessity  is 
made  through  the  medium  of  correspondence, 
and   the  conduct  of   its  correspondence  is 
surely,  according  to  the  usages  and  practice 
of  banking  institutions,  within  the  line  of 
the  duty  and  authority  of  the  cashier.     The 
loan  having  been  negotiated,  a  pledge  of  800 
shares  of  the  capital  stock  of  the  trust  and 
savings  company  was  the  required  security 
for    its    repayment.     Hudson    attested    the 
transfer  of  the  certificates  of  stock,  and  they 
were  forwarded  to  the  appellee  in  an  envel- 
ope bearing  the  stamp  of  the  company.     At 
the  same  time  the  trust  company,  through 
Hudson,  its  cashier,  drew  upon  Heixas,  iSe 
broker  in  New  Orleans,  for  $24,162.50,  the 
net  proceeds  of  the  loan,  remitting  the  draft 
to  the  appellee  for  collection,  with  instruc- 
tions to  collect  and  deposit  to  the  credit  of 
the  company  in  the  Whitney  National  Bank 
of  New  Orleans.     The  collection  and  deposit 
were   made,    of   which  the  company  were 
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promptly  informed.     On  the  same  day  the 
certificates  of  stock  were  forwarded  to  the 
appellee,   the  draft  was  drawn,  and  Boddie 
was  credited  with  the  draft  and  debited  on 
the  books  of  the  company  with  charges  ou 
account  thereof,  $62. 50.    Whatever  may  have 
been  the  knowl^ge  acquired  or  the  notice 
previously  received  by  Hudson  in  this  par- 
ticular transaction,  by  the  collection  from 
Seixas  of  the  proceeds  of  the  loan  he  acquired 
full  knowledge,   and  received  full,   actual 
notice  of  the  pledge  of  the  stock  to  the  ap- 
pellee.    That  knowled^  and  notice  were  the 
knowledge  of  and  notice  to  the  company. 
The  collection  of  the  money  for  Boddie  was- 
ordinary  business  of  the  company,  and  such 
business,  according  to  the  usage  and  practice 
of  banking  institutions,  is  transacted  by  and 
through  the  cashier.     It  is  only  through  it» 
officers  and  agents  tliat  a  corporation  acquirer 
knowledge  or  receives  notice;  and,  though 
knowledge  acquired  or  notice  received  by  an 
officer  or  agent,  while  not  engaged  in  trans- 
acting the  business  of  the  corporation,  may 
not  affect  or  be  imputed  to  it,  yet,  if  it  la 
acquired  or  receiv^  while  engaged  in  the 
sphere  of  his  official  duty  and  authority,  the 
knowledge  or  notice  becomes  the  knowledge 
of  and  notice  to  the  corporation ;  otherwise 
knowledge  and  notice  could  never  be  traced 
to  the  corporation,  and  tUe  utmost  insecurity 
in  dealing  with  it  would  follow.     As  against 
corporations,  there  are  peculiar  and  urgent 
reasons  for  a  stringent  enforcement  of  the 
general  rule  that  knowledge  acquired  or  no- 
tice received  by  an  officer  or  agent  within 
the  scope  of  the  agency  is  deemed  notice  to 
the  principal,  as  **the  corporation  cannot  see 
or  know  anything  except  by  the  inteilitrence 
of  its  officers. "    Bank  of  Pitt$hurgh  v.  WhiU- 
head.  10  Watts,  897,  86  Am.  Dec.  186,  noUi, 
It  is  insisted  that,  although  Hudson,  in 
his  relation  and  capaci^  of  cashier,  acquired 
knowledge  and  received  notice  of  the  pledge, 
the  knowledge  and  notice  is  not  imputable 
to  the  company  to  affect  such  transactions 
had  with  Boddie  which  were  conducted  by 
other  officers  and  agents  subsequent  to  Hud- 
son's death,   and  who   were   without  such 
knowledge    or   notice.     This   insistence   la 
founded  in  misapprehension  of  the  principles 
of  law,  and  of  its  .true  theory.     The  knowl- 
edge and  notice  an  agent  acquires  and  re- 
ceives in  the  transaction  of  the  business  of 
the  principal  is  not  personal,  pertaining  to 
the  agent  only.     The  le^al  principle  is  thus 
tersely  expressed :    **  Notice  to  an  agent  is  no- 
tice to  the  principal.''    Wade,  Notice,  §  672. 
And  the  theory  of  the  principle   is  that, 
if  the  principal  had  in  person  transacted  the 
business,  he  would  have  acquired  the  knowl- 
edge or  received  the  notice  the  agent  ac- 
quires and  receives,  and  therefore  is  charge- 
able with  such  knowledge  and  notice,  (Sooy 
V.  State,  41  N.  J.  L.  100 ;)  and  upon  general 
principles  of  public  policy  it  is  and  must  be 
presumed  that  the  agent  communicates  to  the 
principal   the  facts  of   which    he  acquires 
knowledge  or  notice.     If  the  communication 
is  not  made,  it  is  the  fault  or  neglect  of  the 
agent,  which  must  be  visited  on  the  princi- 
pal, rather  than  upon  strangers  dealing  with 
the  agent,  within  the  scope  of  the  agency. 
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Stoiy,  Ag.  g  140.    The  trust  and  savings 


r,  being 


company,  t)elng  chargeable  with  knowledge 
And  notice  of  the  prior  pledge  to  the  appel- 


lee,  is  not  entitled  to  assert  a  lien  on  the  I  eree  cff  the  ehaneeUor  U  afflrmedL 


stock  for  the  security  of  the  debts  sabse- 
quentlj  contracted  by  Boddie. 

We  find  no  error  in  the  record,  and  ilte  d^ 
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1.  The  letters  O.  I.  P.  standinff  vnez- 
plained  on  the  Ikee  of  a  note  are  not  no- 

tloe  that  tbe  note  was  giyen  for  an  interest  in  the 
*^Chap1n  Iron  Prooess,"  so  as  to  brinff  the  note 
within  a  statute  maklDir  notes  eriven  for  interests 
in  patent- rifirhts  subject  to  equities  in  the  hands 
of  all  holders  when  such  fact  appears  on  the  face 
of  tlie  note. 

2.  A  lender  of  money  will  not  be  de- 
priwed  of  the  ri§^hts  of  a  bona  fide  pur- 
chaser toT  Talne  in  notes  of  a  third  person 


by  the  fact  that  thej  were  taken  only  as  ooUat- 
eral  to  tbe  borrower*s  note  so  long  as  the  loan 
equals  their  value.  If  the  loan  was  made  in  reli- 
ance upon  them  and  they  were  regularly  en- 
dorsed to  the  lenders  by  the  payee  at  the  time  of 
the  loan  and  before  their  maturity. 

(February  28,  1S66L) 

APPEAL  by  defendant  from  a  decree  of  the 
Chancery  Court  for  Davidson  County  in 
favor  of  plaintiff  in  a  proceeding  brought  to 
enforce  payment  of   two   promissory  notes. 
AMrmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  James  S.  Pitcher*  for  appellant: 
The  burden  of  proof  is  on  the  party  who  re- 
lies upon  the  fact  that  he  is  an  innocent  holder 
for  value,  etc. 


Xon.-^As  to  Vuvaliditv'of  notes  given  for  patent' 

rights. 

Where  the  patent  is  invd!id» 

Although  the  question  of  the  validity  of  letters- 
pateut  is  ordinarily  a  question  exclusively  for  the 
federal  courts,  yet  as  affecting  the  consideration  of 
notes  as  between  maker  and  payee  and  maker  and 
holder  subject  to  defenses,  the  failure  of  consid- 
eration, by  reason  of  the  patent  being  void,  consti- 
tutes a  good  defense  where  an  assignment  of  the 
IMitent  Is  the  consideration  of  the  note. 

The  decisions  below  are  all  based  upon  notes 
given  for  patents,  and  in  actions  by  payee  against 
maker,  unless  otherwise  stated  or  where  the  as- 
signment did  not  out  off  the  defenses. 

It  is  a  good  defense  that  the  device  was  used  by 
the  public  before  pateotee  invented  the  same. 
Barl  V.  Page,  6  N.  H.  477, 26  Am.  Dea  TIL 

If  the  invention  was  neither  new  nor  useful  the 
note  is  void;  and  the  finding  of  the  jury  that  the 
invention  was  not  profitable  must  be  taken  in  con- 
nection with  the  points  made  by  counsel  and  the 
instructions,  and  is  construed  to  mean  that  no  per- 
eon  could  make  use  of  the  machine  advantageous- 
ly. Dickinson  v.  Hall,  U  Pick.  217,  25  Am.  Deo. 
390. 

So  if  the  invention  is  new  and  useful  a  recovery 
may  be  had  on  a  note  given  for  the  patent-rigbt, 
but  if  not  new  and  useful  no  recovery  can  be  had. 
Oeiger  v.  Cook,  8  Watts  &  S.  206;  Bliss  v.  Negus,  8 
Mass.  40;  Dunbar  v.  Marden,  13  N.  H.  817. 

If  the  patent  is  void,  and  that  is  the  considera- 
tion for  tbe  note,  the  payee  cannot  recover.  Hol- 
ilday  V.  Rbeem.  18' Pa.  465, 57  Am.  Dec.  028:  Harlow 
V.  Putnam,  124  Mass.  568;  First  Nat.  Bank  of  Btuigis 
▼.  Peck,  8  Kan.  661. 

But  in  Van  Ostrand  v.  Beed,  1  Wend.  424,  in  a 
«uit  by  the  vendee  of  a  patent  to  recover  back 
money  because  he  had  executed  notes  to  the  de- 
fendant for  a  patent-right  which  was  claimed  to  be 
useful  and  was  not,  a  recovery  back  of  money 
oould  not  be  had  the  notes  executed  not  having  yet 
been  paid.  And  parol  evidence  tbat  the  defendants 
promised  that  tbe  machine  was  useful  when  it  was 
not  useful  could  not  be  proven,  where  the  deed  for 
the  patent  was  made  subsequent  thereto,  and  was 
In  writing  and  oontained  no  warranty. 

And  an  Bnglish  patent  if  regular  in  form  and 


issued,  is,  by  reason  of  the  Bnglish  dedsions  con. 
struing  patent  contracts,  a  sufKcient  consideration 
for  a  note  made  in  Massachusetts,  although  the 
patent  is  invalid  by  reason  of  prior  publication* 
Ohemlcal  Electric  K  ft  P.  Oo.  v.  Howard,  2  L.  R.  A. 
168, 148  Mass.  862. 

See  further  '*  Failure  of  consideration,**  **  Notice 
to  holder,"  and  '^Statutory  requirements.** 

FaHwre  of  eonskTsroMon. 

There  is  a  failure  of  consideration  and  a  good  de- 
fense where  the  article  patented  is  worthless,  and 
a  note  was  given  for  the  patent-right,  or  a  rlsbtto 
manufacture  and  sell  under  such  patent.  Bowe  v. 
Blanchard,  18  Wis.  441,  86  Am.  Dec.  783;  Benton  v. 
Klein,  42  Mo.  97;  Jolliffe  v.  Collins,  21  Mo.  888;  Mook- 
lar  V.  Lewis,  40  Ind.  1;  Lester  v.  Palmer,  4  Allen, 
145. 

And  a  note  given  lor  a  deed  of  a  worthless  pa^ 
ent-rigbt  is  without  consideration,  even  if  samples 
of  the  articles  were  also  delivered  at  the  same  time 
but  which  were  of  no  separate  value.  Bieroe  y. 
Stocking,  11  Gray,  174. 

So  where  a  note  was  given  for  the  right  to  manu- 
facture a  worthless  invention,  there  is  no  consid- 
eration, and  the  holder  of  the  note  when  its  consid- 
eration was  impeached,  was  bound  to  prove  that 
he  was  a  bona  fide  purchaser.  (But  see  Notice  to 
holder,  infr€L^    Glough  v.  Patrick,  87  Vt.  423. 

Tbe  defense  must  state  that  the  property  for 
which  the  note  was  given  was  of  no  value,  or  that 
it  had  been  tendered  back.  MUllikin  v.  Latohem, 
7  Biaokf.  136. 

But  to  impeach  a  note  as  without  consideration 
on  the  ground  that  the  oonsideratioo  was  tihe  grant 
to  sell  a  patented  article  and  that  the  article  was 
useless,  it  must  be  so  useless  as  to  avoid  the  patent. 
Wilson  V.  Hentges,  26  Minn.  288. 

So  where  the  machine  is  worthless  there  is  no 
consideration  and  can  k)e  no  recovery,  and  plaintiff 
cannot  say  that  a  modified  machine  oould  be  in- 
vented tbat  is  covered  by  the  same  patent  and  be 
used  for  hand  power  when  tbe  horse-power  inven- 
tion that  was  sold  is  useless  and  worthless.  Cragin 
T.  Fowler,  34  Vt.  826,  80  Am.  Dec.  680. 

But  a  note  for  any  interest  in  a  valid  patent  Is 
binding  notwithstanding  Inadequate  value.  Nash 
V.  LuU,  102  Mass.  60, 8  Am.  Bep.  486. 


See  also  34  L.  B.  A.  363;  41  L.  R.  A.  548. 
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If  his  ri^i^ht  be  contested  or  denied  then,  to 
entitle  bim  to  recover,  be  must  sbow  ibat  be 
came  by  tbe  bill  or  note  bona  fide,  and  for  a 
valuable  consideration. 

Orani  v.  Vmghn,  1  W.  Bl.  485;  1  Dane, 
Abr.  893;  Story,  Bills.  §  200;  Smyth  v.  Garden, 
1  Swan,  29  (1851);  King's  Dig.  vol.  4,  p.  80; 
Code,  §  2918,  subsec.  41. 

In  Tennessee,  he  who  takes  a  note  as  collat- 
eral security  for  an  antecedent  debt  is  not  a 
bona  fide  bolder  for  value. 

Anderson  v.  Ammonett,  9  Lea,  1;  CraigJiead 
▼.  WdU,  8  Baxt.  88,  35  Am.  Rep.  685;  Rich- 
ardson V.  Ricey  9  Bflxt.  290,  40  Am.  Rep.  92; 
Ware  v.  Childress,  6  Humph.  448;  King's  Dig. 
Tol.  4,  p.  81. 

Characters,  as  "C.  I.  P."  can  be  explained 
by  parol  proof. 

tfnited  States  v.  Eardyman,  88  U.  S.  18  Pet. 
176,  10  L.  ed.  113;  Barry  v.  Ciwmftd  26  [J.  S. 
1  Pet.  640,  7  L.  ed.  295;  Palmer  v.  Stephens^  1 
Denio,  471:  State  v.  Bell,  65  N.  C.  818;  CM- 
ehester  v.  CM,  14  L.  T.  N.  8.  448. 

The  case  is  tbe  same  as  if  tbe  words  bad 
been  written  out  in  full,  * 'Value  received, 
Chapin  Iron  Process,"  which  is  the  same  thing 
as  "Value  received,  Chapin  Pneumatic  Iron 


Process."  And  it  is  shown  that  the  bank  knew 
this  meaning. 

One  who  takes  a  note  as  collateral  upon  a 
pre  existing  debt  is  not  an  innocent  purchaser, 
and  any  defense  can  be  made  as^ainst  such  an 
assitroee  that  could  be  interposed  against  the 
original  payee. 

Anderson  v.  Ammonett,  Craighead  v.  Wells, 
Richardson  v.  Rice,  and  Ware  v.  Cliildress,  su- 
pra, 

Messrs,  John  Ruhm  A;  Son»  for  appellee: 

A  bona  fide  holder  of  a  negotiable  instrument 
for  a  valuable  consideration,  without  any  no- 
tice of  facts  which  impeach  its  validity,  as 
between  the  antecedent  parties,  if  he  takes 
under  an  indorsement  made  before  the  same 
becomes  due,  holds  tbe  title  unaffected  by 
these  facts,  and  may  recover  thereon,  although, 
as  between  tbe  antecedent  parties,  the  transac- 
tion may  be  without  any  legal  validitv. 

Svoifl  V.  Tyson,  41  U.  S.  16  Pet.  15, 10  L.  ed. 
870. 

Tbe  holder  of  any  negotiable  paper  before  it 
is  due  is  not  bound  to  prove  that  he  is  a  bona 
fide  holder  for  valuable  consideration,  without 
notice. 

Story,  Prom.  Notes.  §  195,  note,  5, 
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8o  where  an  assifimment  of  three  patents.  In  the 
nature  of  a  quitclaim  deed  is  tbe  consideration  of 
the  note,  and  the  first  and  second  and  third  are 
valid  although  the  reissue  of  the  third  may  be  In- 
valid, tbe  consideration  is  sufficient  to  sustain  the 
notes.    Gllmore  v.  Aiken,  118  Mass.  94. 

And  where  the  value  of  tbe  patent  is  less  than 
expected,  that  is  no  defense  to  the  note  given 
therefor.    Day  v.  Niz,  9  Moore,  ISO. 

And  notee  f^ven  for  an  assijrnment  of  a  patent- 
riRht  for  an  ornamental  design  for  a  boroloffical 
cradle  Is  valid  although  given  for  a  supposed  in- 
terest in  a  patent  for  a  horologloal  cradle.  Myers 
T.  Turner,  17  111.  1TB. 

And  whether  the  discovery  was  valuable  or  an 
Improvement  or  not,  whether  profits  or  loss  would 
be  the  fruit  of  making  the  patented  article,  that 
cannot  affect  the  oonsideratioR  of  the  note  ns  it  is 
for  a  naked  purchase  of  a  right.  It  would  be  dif- 
ferent if  the  patent  was  vacated.  Williams  v. 
Hicks,  2  y t.  86, 19  Am.  Dec.  898. 

I       Am  to  recording  and  defective  OMitrnments. 

AssiRnments  of  patents  were  originally  required 
to  be  placed  on  record  in  the  office  of  the  secretary 
of  state  of  the  United  Htates,  and  under  such  re- 
quirements it  was  held  that  unless  recorded  a  note 
given  therefor  was  invalid.  Hlggins  v.  Btrinff,  4 
Blaokf .  183;  UeFall  r,  Wilson,  6  fiiackf .  280;  Mulii- 
kin  V.  Latcbem,  7  Blackf .  188. 

But  the  law  as  to  the  recording  In  tbe  office  of 
the  secretary  of  state  has  been  repealed  and  the 
assiipiment  is  now  required  to  be  recorded  in  the 
patent  office,  which  requirement  is  only  directory. 
Ijouden  v.  Birt,  4  Ind.  660;  Pitts  v.  Whitman,  2 
Btory,  a  C.  800;  McKeman  v.  Hlte,  6  Ind.  428. 

If  the  asBig'nment  is  invalid  and  defective  no  re- 
covery can  be  had  on  the  note  given  therefor. 
Snyder  v.  Kurtz,  81  Iowa,  6Vi8. 

But  it  is  no  defense  in  an  action  on  a  note,  that 
the  patent  had  not  been  assigned  without  proof  of 
tender  of  the  price.    Moore  v.  Qarland,  78  Ga.  764. 

Am  to  notice  to  the  holder  affecting  the  validity  of  the 

note. 
The  holder  of  the  note,  if  other  than  the  payee. 
Is  presumed  to  be  an  Innocent  purchaser  for  value 
before  maturity.   Tome  v.  Gulaob,  46  N.  T.  8.  R. 
486. 

aOL.R.A. 


And  the  purchaser  of  a  note  that  is  Riven  for  a 
patent-right  is  not  affected  unless  the  pateut  is 
worthless.    Oerrlsh  v.  Bragg.  65  Yt.  820. 

And  mere  knowledge  to  hulder  of  a  note  before 
purchasing  that  it  was  given  for  a  patent  is  no  no- 
tice that  the  consideration  failed.  Backetc  v.  Kel- 
lar,  22  Ohio  St.  654;  Miller  v.  Finley,  26  Mich.  240, 12 
Am.  Rep.  806;  Goddard  v.  Lyman,  14  Pick.  268( 
Hereth  v.  Merchants  Nat.  Bank,  84  Ind.  880;  Has- 
call  V.  Whitmore,  18  Me.  102, 88  Am.  Dec.  738;  Smith 
V.  Hiscock.U  Me.  440;  Kline  v.  Spabr,  66  Ind.  286. 

And  an  innocent  holder  for  value  of  a  negoti- 
able note  before  maturity  is  protected.  Wild- 
smith  V.  Tracy,  80  Ala.  258. 

Bee.  further,  next  subdivision— **  Statutory  re- 
strictions.** 

Aa  to  statutory  restrictions. 

Many  of  the  states  have  statutes  requiring  notes 
that  are  executed  for  the  purchase  of  a  patent- 
right,  to  have  the  clause*' given  for  a  patent- 
right**  written  or  printed  in  legible  letters  on  the 
face  of  the  note.  Borne  require  that  the  vendor*a 
title  must  be  placed  .on  record  in  the,  office  of  the 
counry  clerk  where  tbe  sale  is  made,  and  make  it  a 
misdemeanor  to  use,  take,  transfer,  or  sell  a  note 
where  the  conditions  of  the  statute  are  not  com- 
plied with. 

There  is  a  good  deal  of  conflict  as  to  whether 
such  a  statute  is  contrary  to  tbe  United  States 
Constitution  and  impairs  the  grant  of  a  patent  by 
imposing  a  restriction  on  the  sale  of  the  same.  In- 
diana courts  first  held  tbe  statute  unconstitutional 
but  have  since  decided  the  other  way.  Some 
courts  hold  the  recording  part  as  valid  and  reject 
the  other.  Some  of  the  courts  do  not  draw  any 
distinction  between  the  different  clauses  but  simply 
pass  on  the  question  as  to  whether  tha  act  is  valid. 

Tbe  cases  deciding  the  act  to  be  valid  claim  to 
consider  the  case  of  Ex  parte  Robmson,  2  Bias.  800, 
infra,  as  overruled  in  the  case  of  Patterjon  v. 
Keotucky,  07  V.  S.  601, 24  L.  ed.  116,  which  latter  case 
was  simply  whether  or  not  a  state  could  require 
illuminating  oil  made  by  a  patent  process  to  be 
of  a  certain  standard  that  would  be  safe  for  uaa» 
and  the  Supreme  Court  of  the  United  States  hekl 
that  to  be  within  the  police  power  of  tbe  state. 

A  note  not  conforming  to  the  provisions  of  tbe 


vm. 
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Tbe  mere  possession  of  a  negotiable  instru- 
ment, produced  in  evidence  by  the  indorsee, 
or  by  tbe  assignee  wbere  no  indorsement  is 
necessary  imports  prima  facie  that  he  ac- 
quired it  bona  fide  for  full  value,  in  the  usual 
course  of  business,  before  maturit)r,  and  with- 
out notice  of  any  circumstances  impeaching 
its  validity;  and  mat  be  is  tbe  ov^ner  thereof, 
entitled  to  recover  tbe  full  amount  against  all 
prior  parties. 

Dan.  Neg.  Inst.  8d  ed.  §  812. 

The  bona  fide  bolder  of  a  negotiable  instru- 
ment transferred  to  him  before  its  maturity,  as 
collateral  security,  upon  a  valid  and  sufficient 
consideration  accruing  at  the  time  of  its  trans- 
fer, will  be  protected  as  an  innocent  holder  for 
Talue  in  due  course  of  trade. 

Jiichol  V.  Bate,  10  Yerg.  429. 

Unless  a  note  given  lor  a  patent  right  dis- 
closes that  fact  upon  its  face,  it  does  not  fall 
within  the  statute  providing  that  such  note 
shall  be  "subject  in  the  hands  of  any  holder  or 
assignee  to  all  leeal  and  equitable  defenses  to 
which  it  was  subject  in  the  hands  of  tbe  orig- 
inal payee,  when  the  fact  that  it  was  given  m 
such  purchase  appears  on  its  face." 

LouisttUe  Bkg,  Co,  ▼•  Hagerty,  88  Tenn.  705. 


The  three  letters  on  the  face  of  the  note  do 
not  "make  it  appear  that  the  notes  were  given 
for  the  purchase  of  a  patent."  Nor  will  the 
defendant  be  permitted  to  explain  the  meaning 
of  the  three  letters  by  proof  aUvnde, 

Hudson  v.  King,  8  Heisk.  561:  Adams  v. 
SeaUa,  1  Baxt.  838,  25  Am.  Rep.  772;  Jaqua  v. 
Wiiham,  106  Ind.  545. 

WilkeSt  t/.,  delivered  the  opinion  of  the 
court : 

Tbe  bill  in  this  cause  was  filed  to  recover 
the  amount  of  two  not«8  made  by  C.  H. 
Btockell  to  John  F.  Haskins,  and  by  him  in- 
dorsed to  plaintiff.    The  notes  are  as  follows : 

(1)  "$1,000.  Chattanooga.  Tcnn.,  April 
8,  1890.  Four  months  after  date  I  promise 
to  pay  to  the  order  of  John  F.  Haskins  one 
thousand  dollars,  at  First  National  Bank, 
Chattanooga,  Tenn.  Value  received.  C.  I. 
P.     C.  H.  Btockell." 

(2)  "  $705.  Chattanooga,  Tenn. ,  May  29, 
1890.  Four  months  after  date  I  promise  to 
pay  to  the  order  of  John  F.  Haskins  seven 
hundred  and  fifty  dollars,  at  the  First  Na- 
tional Bank  of  Chattanooga,  Tenn.  C.  L 
P.     C.  H.  Stockell." 


Indiana  statutes  (Rev.  Stat.  1881.  8S  0054,  0056),  re- 
QulrinR  copies  of  assl^meot  of  title  to  be  on  record 
in  the  county  of  sale,  and  the  clause  "  eriven  for  a 
patent-riffht'*  to  be  Inserted  in  the  note,  could  not 
be  collected  by  a  bona  fide  holder  where  the  note 
was  not  payable  at  a  bank,  if  It  had  beeu  payable 
at  a  bank  tbe  effect  is  not  decided.  Bobertson  v. 
Cooper,  1  Ind.  App.  78. 

And  under  Ohio  Rev.  Stat.,  S  8178,  providlnff  that 
the  holder  with  nodoe  holds  it  subject  to  defenses* 
tbe  notice  is  information  of  such  facts  as  amount 
to  knowledge  of  the  consideration,  and  the  note  in 
this  case  was  within  the  statute*  although  it  was  a 
renewal  of  another  note  and  tbe  renewal  left  out 
the  clause  *'  given  for  a  patent-riffht."  Delonff  v. 
Barnes,  46  Ohio  St.  287. 

And  In  Weaver  v.  Frants,  1  Pennyp.  168,  where 
a  note  for  a  patent  omitted  the  words  **  given  for 
a  patent-right**  and  the  holder  knew  It  was  for  a 
patent,  the  statutory  restriction  that  any  defense 
against  payee  could  be  made  against  holder  ap- 
plied, and  as  the  note  was  a  fraud  on  the  statute 
the  holder  oould  not  recover.  But  see  Kraft  v. 
Olngrich.  i/njra,  to  the  contrary. 

The  same  was  substantially  held  In  Bowen  v. 
Kemerer,  2  Pearson,  260,  between  tbe  original  par- 
ties, on  the  ground  that  a  recovery  would  not  be 
allowed  on  an  instrument  which  it  is  unlawful  to 
make.   See  Kraft  v.  Gingrich,  iinfra. 

And  in  a  suit  for  tbe  rescission  of  notes  given  for 
a  patent-rigbt  the  section  of  the  Indiana  statute 
requiring  the  recording  of  the  patent  title,  and  an 
affidavit  that  it  had  not  been  revoked  was  upheld 
■8  constitutional.  Reeves  r.  Coming,  fil  Fed.  Bepi. 
174. 

80  the  New  York  Act  of  1877  (Laws  1877,  chap.  06, 
11),  requiring  the  clause  "given  for  a  patents 
right**  to  be  roserted,  and  •  2.  making  It  a  misde- 
meanor to  take,  sell,  or  transfer  any  note  knowing 
St  to  k)e  for  a  patent,  when  such  note  does  not  com- 
ply with  the  statute,  was  upheld  as  constitutional 
and  valid.  The  oonrt  adds,  however,  that  tbe 
statute  does  not  make  the  note  illegal  but  allows 
defense",  and  that  the  defense  of  failure  of  consid- 
eration applies  to  a  holder  for  value,  who  knew  the 
consideration  was  for  a  patent-right  Herdio  y. 
BoesBler,  100  N.  Y.  127. 

Andthelndiana  Statnte of  1881,  M  0064, 0060,  re- 

90  L.  R.  A. 


quiring  copy  of  title  of  patent  to  be  filed  In  tbe 
county  clerk*s  office,  and  making  it  a  crime  to  take 
notes  not  made  as  required  by  the  statute  having 
the  clause**  given  for  patent-right**  does  not  make 
the  note  void  In  the  hands  of  an  Innocent  pur- 
chaser where  the  words  of  the  statute  are  omitted, 
and  tbe  statute  Is  valid.  New  v.  Walker,  106  Ind. 
866. 

The  recording  requirement  of  tbe  Indiana  Act  Is 
constitutional.    Brechblll  y.  Randali,  102  Ind.  628. 

But  in  Castle  y.  Hutchinson,  26  Fed.  Rep.  884,  the 
Indiana  Statute,  S  0066,  supra,  requiring  the  clause 
**glvenfora  patent-right**  to  be  inserted  in  a  note 
given  for  a  patent-rigbt,  was  held  unconstitutional 
and  void,  as  contrary  to  the  CTntted  States  Consti- 
tution and  tbe  patent  law. 

The  same  clause  in  tbe  Ohio  statute  (Act  May  4» 
1800).  was  held  unconstitutional.  Woolen  y.  Bank- 
er, 2  Fiipp.  88. 

And  the  other  section  of  tbe  Indiana  Act,  supra, 
requiring  a  copy  of  the  title  papers  to  be  tiled  in 
the  county  clerk*B  office,  was  held  contrary  to  the 
Federal  Constitution.  Ex  ports  Bobinson,  2  Biss. 
800. 

And  section  0065  of  the  Indiana  Act,  supra,  re- 
quiring tbe  note  to  have  the  clause  ^'glven  for  a  pat- 
ent-right,** was  held  unconstltutlonaL  Helm  v. 
First  Nat.  Bank  of  Hunthigton,  48  Ind.  107,  18  Am. 
Rep.  895. 

This  case  is  now  considered  as  oyerruied  by  the 
later  cases  in  Indiana.  New  v.  Walker  and  Robert- 
son V.  Cooper,  9uprcL 

Nebraska  Comp.  Stat.,  S  8,  p.  8711,  requiring  copy 
of  title  papers  to  be  filed,  and  section  1  making  it 
unlawful  to  sell  the  patent-right  unless  the  statute 
is  complied  with,  and  section  4  requiring  tbe  clause 
to  be  inserted  in  the  note  **given  for  a  patent- right** 
and  section  6  imposing  fine  and  penalty  for  failing 
to  comply,  are  unconstitutional  as  the  interest  se- 
cured by  a  patent  is  held  to  be  a  property  right. 
Wllch  V.  Phelps,  14  Neb.  184:  and  in  Crittenden  y. 
White,  2B  Minn.  24,  28  Am.  Rep.  870,  Minn.  Laws 
1871,  chap.  28,  being  a  similar  statute  to  that  next 
above  cited,  was  held  void,— the  defense  to  a  note 
being  that  it  was  given  for  a  patent-right  and  that 
the  payee  had  failed  to  comply  with  the  statute. 

And  tbe  Pennsylvania  Act  of  a  similar  nature 
applies  only  to  negotiable  notes  and  the  failure  to 
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These  notes  were  renewals  of  two  others 
previously  given  for  a  part  interest  in  a 
patent  called  the  **Chapin  Iron  Process," 
which  Haskins  had  contracted  to  introduce 
and  extend  over  several  states,  including 
Tennessee.  It  is  insisted  by  Stockell,  the 
maker  of  the  notes,  that  Haskins,  the  payee, 
failed  to  prosecute  the  work  of  introduction, 
and  thereby  forfeited  all  right  to  the  patent, 
and  hence  these  notes,  executed  for  a  pnrt 
interest,  where  without  consideration.  The 
bank  insists,  however,  that  it  is  an  innocent 
holder  of  the  notes,  for  full  value,  given  at 
the  time  of  indorsement,  which  was  prior  to 
their  maturity.  As  against  the  bank,  Stock- 
ell insists  that  it  had  actual  notice  of  the 
consideration  on  which  the  notes  were  based 
when  it  took  the  notes,  and,  further,  that  they 
bad,  upon  their  face,  notice  that  they  were 
given  for  a  patent-right.  Upon  an  examina- 
tion of  the  record,  we  think  it  fails  to  show 
that  the  bank  had  actual  notice,  as  claimed. 
But  it  is  insisted  that  the  letters,  ^'C.  I.  P.," 
on  the  face  of  the  notes,  is  sufficient  notice 
of  the  fact  that  they  were  given  for  a  patent, 
to  wit,  the  **  Chapin  Iron  Process, "  so  as  to 
bring  them  within  the  rule  laid  down  in 
section  2481,  Mill.  &  V.  Code,  which  is  as 
follows :  **  A  note  or  other  security  given  in 
this  state,  in  the  purchase  of  a  patent-right, 
or  any  interest  therein,  shall  be  subject,  in 
the  hands  of  any  holder  or  assignee,  to  all 
the  legal  and  equitable  defenses  to  which  it 
was  subject  in  the  hands  of  the  original 
payee,  when  the  fact  that  it  was  so  given  in 
fluch  purchase  appears  on  its  face. "  We  think 
the  initials,  **C.  I.  P.,"  standing  unex- 
plained on  the  face  of  the  notes,  give  no 
notice  whatever  of  their  meaning,  nor  could 


any  one  from  them,  in  any  way,  ascertaiji 
that  the  consideration  of  the  notes  was  the 
sale  of  a  patent,  or  any  interest  therein ;  and 
unless  such  fact  appears  on  tiie  face  of  the 
notes,  in  an  intelligible  form,  they  do  not 
fall  within  the  provisions  of  the  statute. 
MercfuinU  Bank  y.   Cook,  4  Pick.  405. 

It  is  next  insisted  that  the  notes  were  trans- 
ferred to  the  bank  as  collateral,  or  in  pay- 
ment of  a  pre-existing  debt.  The  origin  of 
the  transaction  between  Haskins  and  the  bank 
is  this:  Haskins  was  the  president  of  the 
South  Tredegar  Iron  Company,  and  had  ad- 
vanced money  to  it,  and  loaned  it  his  credit. 
Desiring  to  obtain  some  funds  for  his  own 
use,  he  executed  to  the  bank  notes  of  the 
company  with  the  indorsement  of  himself 
and  another,  for  the  same  amount  as  the 
Stockell  notes.  At  the  same  time  he  indorsed 
the  Stockell  notes,  which  were  not  then  due, 
and  placed  them  as  collateral  for  the  note 
of  the  company  so  indorsed  by  himself  and 
another.  The  bank  thereupon  discounted 
the  note  of  the  company,  with  the  notes  of 
Stockell  attached  as  collateral,  and  entered 
up  the  proceeds  to  the  individual  account 
or  Haskins.  While  there  is  some  uncertainty 
about  the  exact  date  when  this  discount  was 
made,  there  is  evidence  sufficient  to  show 
that  it  was  prior  to  the  maturity  of  the  Stock- 
ell notes,  and  that  the  company's  note  was 
discounted  on  the  faith  of  the  Stockell  col 
lateral.  The  bank  perferred  to  discount  the 
note  of  the  company,  with  the  Stockell 
collateral  attached,  to  discounting  the  Stock- 
ell notes,  because  tiie  Stockell  notes  had 
longer  to  run  to  maturity  than  the  usual 
discounts  of  the  bank,  and  beyond  the  ma- 
turity of  the  company  note.     These  original 


comply  with  the  Act  Is  not  a  defense  to  a  non-ne- 
^tiable  note.  Gray  v.  Mortimer,  7  Pa.  Co.  Ct. 
Bep.  671. 

The  same  was  held  under  slmUar  Ohio  statute. 
State  V.  Brower,  80  Ohio  St.  101. 

Under  the  Michigan  Act  of  April  18, 1871,  requir- 
ing tbat  a  note  given  for  a  patent-right  shall  con- 
tain a  clause  to  tbat  effect,  and  making  It  a  misde- 
meanor to  take,  parchase,  sell,  or  transfer  such  a 
note  without  It  contains  such  a  clause,  a  note  held 
by  a  bona  fide  purchaser  was  sustained  although  he 
knew  that  the  note  was  given  for  a  patent-right, 
an<1  that  the  statute  was  not  oompUed  with.  The 
statute  is  unconstltutionaU  Cranson  y.  Smith,  87 
Mich.  809. 26  Am.  Rep.  514. 

A  note  omitting  the  statutory  clause  is  valid  in 
the  hands  of  an  Innocent  holder  for  value  before 
maturity  althou^rh  he  knew  that  the  note  was  for  a 
patent- rlgh  t.  The  court  holding  that  If  the  reverse 
was  the  effect  of  the  statute.  It  might  make  the 
statute  void.  Kraft  v.  Gingrich,  8  Pa.  Dist.  Rep. 
898, 12  Pa.  Ck>.  Ct  Rep.  604;  Haskell  v.  Jones,  86  Pa. 
178,  infrcL,  But  see  Weaver  v.  Frantz,  and  Bowen  y. 
Kemerer,  waprcL, 

The  omission  of  the  statutory  clause  does  not  of 
Itself  render  such  notes  invalid.  Streit  v.  Waugh, 
48  Vt.  298;  Tod  v.  Wick.  86  Ohio  St  870. 

A  note  given  fur  a  patent-right,  not  having  the 
statutory  clause  **given  for  a  patent-rigbr*  con- 
tained therein  is  not  void  In  the  hands  of  aninno- 
cent  holder  for  value  before  maturity.  Moses  v. 
Comstock,  4  Neb.  616;  Pendar  y.  Kelley,  48  Vt  27; 
Teacher  v.  Merea,  118  Ind.  686:  Louisville  Bkg.  Go. 
Hagerty,  88  Tenn.  705;  Haskell  y.  Jones,  86  Pa.  178; 
Hunter  v.  Hennlnger,  98  Pa.  873. 
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>  In  Horstman  y.  Zimmerman  (Pa.)  May  8, 1886^  it 
was  held  that  the  holder  of  a  note,  omitting  the 
statutory  clause,  must  show  that  he  is  an  Innocent 
purchaser  for  value  before  maturity,  where  a 
defense  oould  be  made  against  the  payee  of  the 
note. 

And  commission  brokers  may  recover  commis- 
sion for  making  a  sale  of  a  patent-right  notwith- 
standing the  owner  has  violated  the  law  by  not  re- 
cording bis  title  papers.  The  statute  was  sustained 
and  while  the  suit  was  not  on  a  note  is  deemed  ap- 
plicable.   Pape  V.  Wright  116  Ind.  fiQtS. 

And  the  Indiana  statute  as  to  recording  the  pat- 
ent-right title  papers  does  not  apply  to  merchants 
or  others  selling  patented  articles,  but  applies  to 
vendors  of  Intangible  right,  and  is  valid.  Hankey 
y.  Downey,  1  L.  B.  A.  447, 116  Ind.  118. 

The  Indiana  Act  requiring  that  foreign  corpora- 
tions shaU  deposit  in  the  oounty  clerk's  office  a 
power  of  attorney  authorizing  service  of  process 
on  their  agent  does  not  apply  to  a  corporation  en- 
gaged in  the  manufacture  and  sale  of  patented  artt. 
cles  (where  the  statute  was  Interposed  as  a  defense 
to  a  note  made  for  a  sewing  machine*.  Grover  ft 
Baker  Sewing  Mach.  Ca  v.  Butler,  58  Ind.  454.  21 
Am.  Rep.  200. 

But  in  Toledo  Agricultural  Works  v.  Work,  70 
Ind.  258,  In  a  suit  on  a  note  that  was  given  for  a 
BuJky  mower,  one  of  the  defenses  was  tbat  the 
plaintiff  had  not  complied  with  the  Indiana  law  re- 
garding the  sale  of  patent-rights.  To  this  the 
plaintiff  replied  that  he  was  protected  by  the  Unit- 
ed States  patent  law,  but  the  court  held  that  a  de- 
murrer to  this  reply  was  properly  sustained. 
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notes  were  renewed  when  thej  fell  due,  and 
fio  were  the  Stockell  notes  renewed  when 
ther  matured ;  but  they  remained  in  the 
hands  of  the  bank  as  collateral,  indorsed  in 
the  same  manner  as  the  original  notes  had 
been.  Stockell,  in  a  cross-bill  filed  by  him, 
alleges  that  a  part  of  the  money  furnished 
Haskins  upon  the  note  was  used  by  him  in 
the  erection  of  a  house  on  Lookout  mountain, 
which  was  afterwards  transferred  to  the  bank, 
«nd  this  is  admitted  by  Haskins.  We  are  of 
opinion  that  the  bank,  having  received  the 
fitockell  notes  before  their  maturity  by  regu- 
lar indorsement  from  Haskins,  the  payee, 
«nd  having  at  the  time  parted  with  its  funds 
upon  the  uith  of  the  collateral  notes  attached 


to  the  notes  of  the  company,  it  is  a  bona  fide 
holder,  for  full  value,  in  due  course  of  trade, 
and  entitled  to  all  the  rights  of  an  innocent 
purchaser;  the  original  notes  of  the  com- 
pany, for  which  the  collaterals  were  given, 
being  still  unpaid,  and  for  the  same  amount 
as  the  collaterals.  Dan.  Neg.  Inst.  ^§  824, 
825;  2  Am.  &  Eng.  Encyclop.  Law,  p.  891. 

There  are  other  assignments  of  error,  based 
upon  equities  existing  between  Stockell,  the 
maker,  and  Haskins,  the  payee;  but  as  an 
innocent  holder,  by  transfer,  before  maturity, 
and  for  full  value,  the  bank  cannot  be  af- 
fected by  them. 

We  therefore  affirm  the  decree  cff  the  chat^ 
eeUor,  with  eoete. 


BHODE  ISLAND   SUPREIIE  COURT. 


STATE  of  Rhode  IsUind 
Clara  HlJIiL. 

(18R.L .) 


1.   Eridence    of  the  eharaeter  of  de- 
fendant Ibr  elutstlty  is  not  admissible 

under  an  indictment  for  keepioff  a  bouse  of  ill 


fame,  unleas  the  character  of  defendant  Is  pat  in 
issue  by  becoming  a  witness  in  her  own  behalf  or 
from  evidence  in  support  of  her  cbaraeter,  al- 
thouirh  evidence  of  the  bad  reputation  of  the 
bouse,  or  those  who  frequent  it,  would  be  admis- 
sible. 

8*  It  Is  error  for  a  proseentinsT  attorney 
to  state  that  defendant  does  not  dare 
to  put  in  her  testimony,  although  he  pre- 


NoTS.— Uoid0fie0  and  instrttctitm9a$  to  eltaraettr  of 

aceu$ed. 

Courts  without  exception  hold  that  in  criminal 
eases  the  accused  has  the  right  to  prove  his  ohar- 
soter  as  related  to  the  class  of  crimes  of  which  he  is 
accused,  and  that  his  character  cannot  be  proved 
by  the  state  unless  he  puts  it  in  IsBue.  If  he  testi- 
fies, his  character  for  truth  may  then  be  attacked 
ss  that  of  any  other  witn< 


JVvsumptfon'cFf  good  eharaeter. 

The  law  is  clearly  settled  at  the  present  time, 
notwithstandinir  some  early  decisions  to  the  con- 
trary, that  the  presumption  of  previous  good  char- 
acter is  not  divested  by  the  failure  to  offer  evi- 
dence in  support  of  the  same,  and  that  the  failure 
to  offer  evidence  of  good  character  Is  not  subject 
to  criticism  of  counsel  .or  unfavorable  construc- 
tion by  the  jury. 

The  presumption  of  good  character  means  that, 
fn  the  absence  of  evidence  the  jury  should  not  at- 
tribute to  the  defendant  a  general  bad  character, 
oor  give  weight  to  assumed  bad  character  in  deter, 
mining  the  question  whether  the  evidence  estab- 
lishes his  guilt.   People  v.  Johnson,  57  Cal.  571. 

An  instruction  that  the  defendants,  accused  of 
murder,  are  presumed  to  have  good  characters  up 
to  the  time  of  the  alleged  murder,  and  that  this  pre- 
sumption remains  in  their  favor,  unless  the  jury 
shall  believe  from  the  evidence  that  they  in  fact 
were  not  entitled  to  such  reputation,  was  held 
Talld.    United  States  y.  Keverson,  1  Mackey,  168. 

The  accused  In  a  doubtful  case  has  a  right  to  an 
instruction  that  good  character  afforded  a  pre- 
sumption against  the  charge  made  against  them* 
People  V.  Drown,  88  N.  Y.  8.  R.  966.  See  further, 
in/ro,  "Creatmg  doubt." 

The  failure  on  the  part  of  the  defendant  to  In- 
troduce evidence  showing  his  good  character, 
raises  no  presumption  against  him.  State  v.  Dock- 
stader,  42  Iowa.  486;  Ormsby  v.  People,  63  N.  Y.  472; 
Donoghoe  v.  People,  6  Park.  Crlm.  Rep.  120;  Peo- 
ple V.  fiodlne,  1  Denio,  281:  Aokley  y.  People,  9 
Barb.  808;  State  v.  Elabricb,  89  Iowa,  277. 

To  the  contrary,  it  has  been  held  that  the  failure 


of  the  accused  to  produce  evidence  of  good  char- 
acter may  be  considered  as  weighing  against  him. 
People  y.  Vane,  12  Wend.  82;  People  v.  White,  24 
Wend.  620:  State  v.  Tozier,  49  Me  404;  State  y.  Mc- 
Allister. 24  Me.  139. 

But  as  to  the  New  York  cases,  they  are  in  effect 
overruled  by  the  later  cases  cited  in  next  para- 
graph supra,  and  In  State  v.  Upham,  88  Me.  2HI, 
the  court  holds  that  no  presumption  or  argument 
can  be  made  aa  to  the  defendants  bad  character, 
where  no  evidence  is  offered  on  that  question. 

But  an  Instruction  that  the  character  of  every 
defendant  in  a  criminal  ease  Is  conclusively  pre- 
sumed to  be  good  Is  improper.  State  v.  Smith 
(Kan.)  Bee  10, 1882. 

An  argument  by  the  prosecuting  attorney  based 
on  the  failure  of  the  accused  to  offer  evidence  of 
his  good  character.  Is  material  error,  where  it  Is 
objected  to  at  the  time,  and  the  court  refuses  to  in- 
terfere.   Bennett  y.  State.  86  Ga.  401. 

Failure  to  prove  character  by  accused  should  not 
be  referred  to  by  counsel  for  the  state.  People  v. 
Evans,  72  Mich.  867. 

But  the  defendant*s  attorney  should  ask  for  In- 
structions if  the  prosecuting  attorney  uses  illegal 
and  unfair  arguments  based  on  the  failure  of  the 
accused  to  offer  evidence  of  his  good  character. 
State  V.  O'Neal,  29  N.  C.  25L 

If  no  evidence  of  character  Is  offered  the  counsel 
for  the  accused  may  be  restrained  from  discussiug 
the  general  character  of  the  accused,  but  he  may 
discuss  or  comment  on  the  presumption  of  good 
character.    Cluck  y.  State,  40  Ind.  288. 

Attacking  the  defendanVe  tharacter. 

Prosecution  cannot  prove  bad  character  of  the 
accused  until  the  defendant  has  put  his  character 
in  Issue.  State  v.  Creson,  88  Mo.  372;  Carter  v. 
State,  86  Neb.  — ;  Petty  v.  Com.  12  Ky.  L.  Rep.  919; 
Harrison  v.  State,  87  Ala.  164;  Stato  v.  MerrUI,  13 
N.  C.  269;  State  v.  Rainsbarger,  71  Iowa,  746. 

In  a  prosecution  against  a  woman  for  miscegena- 
tion it  Is  not  competent  for  the  stale  to  attack  her 
character.    Linton  v.  State.  88  Ala.  216. 

Evidence  that  the  defendant  Is  a  bad  man  Is 
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cedes  it  with  the  remark  that  of  course  It  te  not 
proper  for  him  to  remark  upon  her  failure  to 
testify. 
S*  To  eonstitate  objectionable  remarks 
of  the  proeeeutiiigf  attorney  g^roond 
for  nemr  trial*  the  defendant  must  object  at 
the  time  and  request  a  charge  to  the  Jury  not  to 
consider  them. 

(February  18, 1898.) 


PETITION  by  defendant  for  a  new  tritl  of 
an  action  in  which  she  was  convicted  of 
keeping  a  boose  of  ill  fame.     Petition  granted. 
The  lacts  are  stated  In  the  opinion. 

Me&srs.  Charles  H.  Pa^e  and  Franklin 

P.  Owen  for  defendant  in  support  of  the  pe- 
tilion. 

Mr.  Robert  W.  Borbank,  Atty-Qen,,  for 
the  State. 


Inadmissible  in  a  trial  for  forgery.  Pauli  T.  Com. 
80Pa.4S2. 

The  state  cannot  prove  that  the  accused  has  been 
guilty  of  a  similar  offense  before.  Bedman  ▼. 
State,  1  Blackf.  90. 

Evidence  of  reputation  of  the  defendant  to  be  a 
eommon  gambler  is  erroneous.  The  question  de- 
pends on  matters  of  fact  which  must  be  proved. 
Com.  y.  Moore,  2  Dana,  40S;  Gom.  ▼.  Hopkins,  2 
i>ana,41& 

On  a  trial  for  exhibiting  a  roulette  tabl§  for  the 
purpose  of  gambling,  it  is  error  to  allow  the  state 
to  proye  that  defendant  waa  a  professional  gam- 
bler, but  as  there  is  no  doubt  of  defendant's  guilt 
the  error  is  immaterial.  Letts  ▼.  State  (Tex.  Crlm. 
App.)  Feb.  26,  IBOBw 

But  under  Md.  Act  18M,  chap.  88,  providing  any 
evidence  of  facts  or  reputation  in  sufficient  to 
prove  that  a  person  is  a  **oommon  thief,"  the  state 
mayrprove  the  reputation  of  the  accused.  World 
▼.  State,  60  Md.  49. 

Bvldence  on  part  of  the  state  as  to  other  particu- 
lar crimes  where  defendant  has  not  testified  Is 
Incompetent.   State  v.  Bllwood,  17  B.  L  788. 

The  state  cannot  attack  the  accused's  character 
until  he  puts  It  in  issue,  and  then  evidence  of  par- 
ticular facts  would  be  inadmissible,  as,  on  trial  for 
counterfeiting,  evideooe  that  lie  had  been  in  a  state 
prison  in  another  state.   People  ▼.  White,  U  Wend. 

m. 

Bvldence  of  other  acts  to  show  temper  and  char- 
acter of  acmised  are  inadmissible  against  the  de- 
fendant.  Albricht  ▼.  State,  t  Wis.  74. 

The  state  cannot  prove  that  the  accused,  charged 
with  rioting,  has  been  connected  with  former  riots. 
State  ▼.  Benton,  16  N.  H.  160. 

Bvldence  of  a  rape  committed  by  the  accused 
four  years  before  cannot  be  shown  against  the  de- 
fendant charged  with  murder  to  conceal  a  rape. 
State  V.  Lapage,  67  N.  H.  246, 24  Am.  Bep.  00. 

On  a  trial  for  murder,  the  state  cannot  in  evi- 
dence in  chief  prove  the  general  habit  of  the 
aocusedtas  overseer  in  punishing  slaves.  BowUng 
V.  State,  6  Smedes  ft  M.  664. 

Bvldence  of  the  accused^s  former  bad  character, 
to  show  the  cause  for  attempted  arrest  by  the  con- 
Btable,*who  suspected  the  accused  of  larceny,  is 
Improper  in  a  prosecution  for  assaulting  the  con- 
stable in  the  execution  of  his  duty.  Beg.  v.  Tuber- 
fleld,  Leigh  k  0.  406, 10  Cox,  a  C.  L 

Where  there  Is  evidence  of  good  character  of  the 
accused  and  none  to  the  contrary.  It  is  error  for 
the  court  to  instruct  the  Jury  to  the  effect  that  the 
law  forbids  the  state  to  attack  his  cliaracter,  as  it 
might  leave  the  jury  to  believe  that  his  character 
wafl  bad,  and  that  the  hands  of  the  state  were  tied 
so  tbat;it  could  not  offer  proof.  People  v.  Marks, 
00  Mich.  6%. 

In  the  case  of  State  v.  Summers,  06  N.  G.  702, 
wbere  the  defendant  was  convicted  of  adultery,  it 
does  not  appear  that  the  defendant  liad  testified  or 
put  his  character  in  issue,  but  the  supreme  court 
says:  ^  Before  Judgment,  a  number  of  witneraes 
of  high  character  testified  that  the  defendant  was 
a  man  of  bad  character ;  his  moral  character  being 
especially  bad.  It  was  competent  for  his  honor  to 
have  such  evidence  as  he  might  deem  necessary 
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and  proper  to  aid  his  judgment  and  dtoeretfon  ic 
determining  the  punishment  to  be  Imposed.*' 

This  seema  to  be  using  evidence  of  character 
against  the  accused  and  Is  an  exceptional  case. 

Wbere  the  defendant  confesses  her  agency  in  tha 
kilUng,  her  oharaotor  could  not  avail  either  way» 
and  the  fact  that  it  was  attacked  by  the  sute  be- 
fore  put  in  issue  is  immaterial  error.  It  is  mainly 
In  cases  of  doubt  as  to  the  party  that  character 
becomes  important.    Hartless  v.  State,  82  Tex.  88. 

An  instruction  that  evidence  on  the  part  of  the 
state  is  competent  to  show  the  character  and  pre- 
vious occupation  and  reputation  of  these  mea 
(referring  to  defendants),  evidently  uses  the  term 
**  reputation  **  inadvertently,  and  Is  not  misleading; 
as  it  referred  to  evidence  adduced  to  disprove  the 
declarations  made  by  the  accused  at  the  time  of 
their  airest  People  v.  Wilkinson,  38  N.  Y.  S,  B» 
004. 

On  trial  for  burglary,  the  state  may  show  an  a^ 
tempted  escape  of  the  accused,  by  the  use  of  a  falsa 
key.   Fanning  v.  State,  14  Mo.  886. 

In  a  prosecution  for  practicing  medicine  without 
a  license,  the  state  may  prove  the  profeoslonal  ca- 
pacity which  the  defendant  held  oat  to  the  publio. 
Antle  v.  State,  6  Tex.  App.  202. 

While  the  defendant  in  a  murder  case  cannot  ba 
prejudiced  by  proof  of  larceny,  yet  to  show  the 
motive  in  the  murder  case,  evidence  may  be  given 
to  show  that  the  defendant  believed  he  had  lost  his 
position,  through  the  deceased  having  charged 
him  with  larceny,  and  that  the  defendant  bad 
threatened  to  fix  him.  State  v.  Palmer,  66  N.  fl* 
216. 

The  defendant  In  a  murder  case  cannot  have  ao 
Instruction  *that  evidence  of  good  character  can- 
not be  received  before  it  Is  assailed."  State  v. 
Donohoo,  22  W.  Ya.  76L 

Svfdsfies  {»  eoset  0/ disordariy  hoiia0s,aitdhoiisaaf 

L  Ohoftutsr  af  tAa  6itfeindaml  Itupkna  cKsordarli^ 

Tkottse. 

There  Is  some  conflict  as  to  permitting  the  state 
to  prove  in  the  first  instance  the  character  of  the 
defendant,  Indiana,  Wisconsin  and  South  Caro- 
lina afflnning,  and  the  other  states  denying,  the 
right. 

Some  of  the  negative  oases  turn  on  the  question 
of  tbe  statute  and  its  construction. 

The  defendant's  reputation  for  want  of  chastity 
cannot  be  proved  by  the  prosecution  on  a  trial  for 
keeping  a  disorderly  house.  United  States  v.  Nail- 
er, 4  Cranch,  C.  C.  872;  United  States  v.  Warner.  4 
Crancb,  a  C.  842;  Gamel  v.  State,  21  Tex.  App.  367. 

On  a  trial  for  fornication  the  state  proved  that 
one  of  the  defendants  was  a  prostitute.  This  was 
error,  but  immaterial  as  the  same  fact  was  shown 
by  evidence  of  confessions.  Perlgo  v.  State,  2^ 
Tex.  App.  588. 

To  convict  defendant  of  being  a  common  prosti- 
tute, evidence  of  her  bad  character,  and  tbe  char^ 
acter  of  her  associates,  is  incompetent.  Amold^v* 
State,  28  Tex.  App.  480. 

In  a  prosecution  '*for  being  a  common  prosti- 
tute  or  the  keeper  of  .a  house  of  prostitution,  and 
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TIllliif^luMt,  J.,  deliyered  the  opinion'^of 
the  court: 

The  defendant,  who  was  found  guilty  in 
the  court  of  common  pleas,  at  the  September 
tenn,  1891,  of  keeping  and  maintaining  a 
common  nuisance,  to  wit,  a  house  of  ill 
fame  in  the  city  of  Providence,  now  peti- 
tions this  court  to  grant  her  a  new  trial  on 
the  grounds — First,   that   the  court  below 


erred  In  admittini:^  testimony  relating  to  the 
reputation  of  the  defendant;  and,  second, 
that  certain  remarks  made  to  the  jury  by  the 
attorney- genera],  in  his  argument,  were  im- 

§  roper,  and  prejudicial  to  the  rights  of  the 
efendant. 

The  attorney- general  was  permitted  by  the 
court,  against  Uie  objection  of  the  defend- 
ant's counsel,  to  ask  Thomas  D.   Tyler,  a 


who  bad  no  boneet  employmenti**  the  bad  char- 
acter of  the  accused  is  not  admissible  In  the  first 
iDBtaooe  to  show  that  she  was  a  common  prosti- 
tute.  Toney  v.  State,  60  AJa.  97. 

The  defendant  cannot  be  convicted  of  belnff  a 
keeper  of  a  house  of  111  fame  resorted  to  for  pur- 
poses of ,  etc.,  by  evidence  of  common  reputation 
as  to  his  character.  The  character  of  the  house 
may  be  diown  by  reputation,  and  it  must  be  proved 
to  be  a  resort  contrary  to  the  statute,  and  ttiat  de- 
fendant is  the  keeper.  State  v.  Hand,  7  Iowa,  418, 
7]  Am.  Dec.  468. 

But  to  the  contrary  It  is  held  that  common  repu- 
tation as  to  the  character  of  the  defendants  and 
that  of  the  house  kept  by  them  is  admissible  to 
prove  the  crime  of  keeping  a  house  of  ill-fame' 
State  V.  McDowell,  1  Dudley,  L.  81A. 

The  oharaoter  of  the  defendant  can  be  proved. 
Sparks  v.  State,  60  Ala.  88;  Whitlock  v.  State  (Ind 
App.)  April  1,  IWB;  State  v.  BruneU, »  Wis.  486. 

In  a  prosecution  for  keepiner  a  house  of  iU-fame 
the  state  prov*)d  the  character  of  the  house  and 
that  of  its  frequenters  and  that  of  the  defendants, 
where  the  proseoutlon  was  under  Ind.  Stat.  1881, 
1 1994,  providing  against  keeping  a  house  resorted 
to,  etc,  and  the  case  was  affirmed.  The  supreme 
court  only  discussed,  h9wever,  the  evidence  as  to 
the  oharaoter  of  the  house.  Betts  v.  State,  98  Ind* 
878. 

The  def endant*s  reputation  may  be  proved  In  a 
prosecution  under  a  statute  against  notorious 
cohabitation  and  adultery.  People  v.  Gates,  46 
GaLU. 

S.  Character  cf  ths  house  eharoedto  he  diaordetiy. 

Upon  the  question  as  to  whether  the  crime  of 
keeping  a  disorderly  house  or  house  of  ill  fame, 
can  be  proved  by  the  reputation  of  the  house  there 
is  muqh  conflict  of  authority. 

That  a  house  is  a  disorderly  house  may  be  estab- 
lished by  proof  of  its  freneral  reputation.  Morris 
v.  State,  88  Tez.  808;  Sylvester  v.  State,  48  Tex.  488; 
Allen  V.  State,  15  Tez.  App.  880;  Burton  v.  State,  16 
Tex.  App.  156;  Stone  v.  State,  £8  Tez.  App.  186;  Peo- 
ple V.  Gastro,  76  Mich.  127;  State  v.  Smith,  28  Mino. 
198;  People  v.  Lockwing,  61  OaL  880;  Territory  v. 
Stone,  8  Dak.  165;  Qraeter  v.  State,  106  Ind.  271; 
State  V. Bolertson,  86  N.  C.  828;  Hogan  v.  State,  70 
Ga.  88;  State  v.  Toombs,  70  Iowa,  741:  People  y. 
Saunders.  29  Mich.  260;  King  v.  State,  17  Fla.  188; 
United  States  v.  Gray,  2  Crancb,  C.  C.  876;  State  v* 
Hand,  7  Iowa,  412;  71  Am.  Dec  488;  State  v.  Mc- 
Dowell, 1  Dudley,  L.  846;  State  v.  Bruneil,  and  Betts 
V.  State,  supra. 

Character  and  reputation  are  synonymous  as 
character  is  used  in  B.  L  Pub.  Stat.,  chap.  80, 1 8, 
allowing  evidence  of  the  character  of  tiie  grog 
shop  in  prosecution  for  keeping  a  nuisance.  State 
V.  Wilson,  15  R.  1. 180. 

The  Iowa  Act  of  1884, 1 4,  providing  that  the  char- 
acter of  a  house  kept  by  the  defendant  charged 
with  being  a  house  of  111  fame  may  be  shown  by 
evidence  of  the  general  reputation  of  the  house, 
is  cumulative,  and  a  conviction  may  be  had  with- 
out proof  of  such  reputation.  State  v.  Lee,  80 
Towa,  76. 

A  conviction  was  dad  for  keeping  a  disorderly 
house  where  U»  '  vldence  showed  It  was  kept  as  a 
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common  tippling  house,  and  was  frequented  by 
disorderly  persons,  who  by  drunkenness,  quarrel- 
ing, and  noisy  dancing  disturbed  the  neighbors. 
People  V.  Carey,  4  Park.  Crim.  Rep.  288. 

Beputation  of  the  house  is  competent  to  liz  the 
character  of  the  house,  but  evidence  must  directly 
connect  the  party.  Loralne  v.  State,  82  Tez.  App. 
640;  Sara  v.  State.  22  Tez.  App.  639. 

And  It  is  necessary  to  show  the  reputation  oi  the 
house  In  a  prosecution  for  keeping  a  house  of  in 
fame.   People  v.  Plnkerton,  79  Mich.  110. 

On  the  contrary,  many  authorities  hold  that  evi- 
dence of  the  character  of  the  house  is  inadmlasible 
to  prove  the  house  is  a  disorderly  house,  or  a  houas 
of  ill  fame.  Henson  v.  State,  82  Md.  281,  60  Am, 
Bep.  204;  S«^ate  v.  Foley,  46  N.  H.466:  Handy  v.  State, 
68  Miss.  207,  66  Am.  Bep.  803;  Com.  v.  Stewart,  1 
Berg.  A  B.  842;  State  v.  Lyon,  80  Iowa,  ffTP;  Tuney  y. 
State,  60  Ala.  97;  Wooster  v.  State,  66  Ala.  217; 
United  States  v.  BoUinson,  2  Cranch,  C.  C.  18;  Uni- 
ted States  V.  Jourdine,  4  Cranch,  a  0.  888;  State  v. 
Boardman,  64  Me.  623;  Beard  v.  State,  4  L.  B.  A. 
076, 71  Md.  276;  Herzinger  v.  State,  70  Md.  278;  Sparks 
V.  State,  69  Ala.  82. 

Under  an  indictment  for  keeping  a  house  of  111 
fame  the  fact  of  keeping  snob  a  house  is  estab- 
lished by  reputation,  the  court  ezcludiog  evidence 
of  a  single  act  where  the  prosecuting  witness  was 
decoyed  to  the  house,  but  allowed  evidence  of  the 
reputation  of  the  inmates.  (But  see  People  v« 
Mauch,  9Upra.)   Bothbone*s  Osse,  in/no. 

The  character  of  the  house  cannot  be  proved  by 
the  general  reputation  of  the  house,  to  prove  the 
keepmg  of  a  disorderly  house.  (Bothbone^s  Case, 
1  City  Hall  Bee.  26,  denied.)  People  v.  Mauch,  24 
How.  Pr.  276. 

The  evil  character  of  a  house  of  ill  fame  must  be 
established  by  proof  of  facts,  and  not  by  reputa- 
tion alone.    Drake  v.  State,  14  Neb.  686. 

In  the  case  of  State  v.  Towler,  18  B.  L  861,  cited 
in  the  main  case  as  authorising  evidence  of  the 
reputation  of  the  house,  while  the  case  cites  some 
authorities  on  which  it  might  hold  that  way,  yet 
the  prosecuting  attorney  by  leave  of  court  with- 
drew all  his  evidence  on  that  point  and  the  ques- 
tion was  whether,  having  had  It  before  the  Jury, 
there  was  prejudicial  error,  and  the  court  ruled 
that  the  record  did  not  show  such  to  be  the  case. 

While  evidence  of  the  reputation  of  the  house 
may  warrant  a  oonvlctloc  for  keeping  a  disorderly 
house,  yet  an  instruction  that  proof  of  the  general 
reputation  of  the  house  is  sufficient  to  establish 
the  character  of  the  house  is  erroneous  as  being  a 
charge  on  the  weight  of  evidence.  Stone  v.  State, 
22  Tex.  App.  185. 

Evidence  of  the  character  of  a  house  of  ill  fame 
is  competent  to  show  the  intent  of  the  defendant 
charged  with  abduction,  but  such  character  of  the 
house  would  not  be  competent  in  a  prosecution  for 
keeping  such  a  house.  State  v.  Chisenhall,  106  N. 
C.676. 

In  a  prosecution  for  keeping  a  house  of  ill  fame 
resorted  to,  eta,  evidence  of  the  reputation  of 
the  house  and  frequenters  thereof  prior  to  the 
passage  of  the  statute  under  which  the  defendant 
is  charged  is  not  error,  and  while  evidence  of  the 
reputation  of  the  house  to  prove  that  it  was  a 
brothel  would  be  inadmissible  yet  it  may  be  ad- 
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witness  called  in  behalf  of  the  state,  the  fol- 
lowing question,  namely :  "  What  is  the  rep- 
utation of  Clara  HullT  Said  Clara  Hull 
was  the  defendant  in  said  case.  George  R. 
Waterman,  another  witness  called  in  behalf 
of  the  stnte,  was  asked  the  following  ques- 
tion, viz.  :  "Do  you  know  what  is  Clara 
HulPs  reputation  for  chastity?"  Several 
other  witnesses  called  by  the  attorney- general 
were  each  asked  the  question,  against  the  de- 


fendant's objection,  **  What  is  the  reputation 
of  Clara  Hull?"  No  testimony  was  offered 
at  the  trial  in  behalf  of  the  defendant.  The 
attorney -general  contends  that,  under  an  in- 
dictment for  keeping  and  maintaining  a 
house  of  ill  fame,  evidence  of  the  character 
of  the  defendant  for  chastity,  as  well  as  that 
of  the  inmates  of  such  house,  and  of  those 
who  frequent  the  same,  is  admissible.  We 
do  not  assent  to  this  proposition.     It  is  a 


i 


mitted  to  show  that  it  sustained  that  reputation. 
Gad  well  v.  State,  17  Ck>nn.  407. 

8h  Character  cf  the  inmatet  €f  a  diaorderly  houas. 

In  a  prosecution  for  keeping  a  house  of  111  fame 
or  disorderly  bouse  evidence  of  the  reputation  of 
the  inmates  Is  admissible.  Gom.  v.  Kimball,  7  Gray, 
828;  State  v.  Lyon.  89  Iowa,  879;  McOalo  v.  State,  67 
Ga.  800:  United  States  v.  McDowell,  4  Crancb,  a  a 
428;  WooBter  v.  State,  65  Ala.  217;  Com.  v.  Clark, 
145  Mass.  251;  State  v.  Smith,  229  ICinn.  19B;  People  v. 
Saunders,  29  Mich.  269;  King  v.  State,  17  Fla.  188; 
Graeter  v.  State,  105  Ind.  271. 

The  defendant  was  convicted  of  keeping  a  disor- 
derly bouse  by  evldeiioe  tbat  he  was  the  proprietor 
of  a  saloon  havtner  a  danoe  hall  and  building  at- 
tached, occupied  by  notorious  prostitutes  under 
his  proprietorship,  who  paid  him  for  room  rent. 
Watts  V.  State,  22  Tex.  App.  672. 

It  is  not  neoe(«ary  to  prove  the  obaraoter  of 
those  who  frequent  the  bouse  wbere  the  defendant 
Is  charged  with  keeping  a  disorderly  house.  State 
V.  Dame,  60  N.  H.  479,  40  Am.  Bep.  881. 

4.  Character  of  vtaitors  to  disorderly  hotue. 

Evidence  tbat  a  house  was  frequented  by  noisy 
and  disreputable  people  is  competent  on  charge  of 
keeping  a  disorderly  house.  Oom.  v.  Noonan,  16 
Phila.  872. 

A  conviction  of  keeping  a  disorderly  hotise  msy 
be  sustained  on  proof  of  actual  annoyance  to  one 
person  by  acts  of  disorder  of  such  a  character  as 
would  annoy  all  persons  similarly  situated.  Ck>m. 
V.  Hopkins,  188  Mass.  881, 48  Am.  Bep.  S27. 

The  reputation  of  the  frequenters  of  the  house 
may  be  shown.  Oom.  v.  Gannett,  I  Allen,  7,  79 
Am.  Dec.  688;  Beard  v.  State,  4  L.  B.  A.  676, 71  Md. 
276;  State  v.  McGregor,  41  N.  H.407. 

Ccnversation  of  visitors  of  a  house  of  ill  fame  af- 
ter leaving  the  samcwbicb  are  not  made  In  the  pres- 
ence of  the  defendant,  is  incompetent  evidence  to 
prove  the  character  of  the  house.  Com.  v.  Har- 
wood,  4  Gray,  47,  64  Am.  Dec  49. 

And  the  opinions  of  witnesses  tbat  a  house  Is  a 
nuisance  as  it  is  kept,  is  Incompetent,  on  the  trial 
for  keeping  a  disorderly  house.  Smith  v.  Oom.  6 
B.  Mon.  21. 

Evidence  restricted  a»  to  time. 

Testimony  as  to  the  defendant's  good  character 
relating  to  time  since  the  offense  with  which  he  is 
charged,  is  Incompetent.  Graham  v.  State,  29  Tex. 
App.  31. 

It  is  error  to  allow  the  state  to  prove  the  defend- 
ant's character  at  a  period  subsequent  to  the  of- 
fense. Brown  v.  Sute,  46  AJa.  176.  Wroe  v.  State, 
20  Ohio  St.  460. 

It  is  error  to  allow  the  state  to  prove  the  charac- 
ter of  the  defendant  at  the  time  of  the  trial,  in  re- 
buttal;  it  should  be  restricted  to  the  time  of  the  al- 
loged  offense.    State  v.  Johnson,  60  N.  C.  152. 

And  evidence  of  the  character  of  the  delendant, 
from  knowledjEO  acquired  after  the  time  of  the  al- 
leged offense  is  not  competent.  Griffith  v.  State, 
90  Ala.  583. 

Under  Md.  Acts  1864,  chap.  88,  providing  that  any 
evidence  of  facts  or  reputation  proving  that  the 
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defendant  is  habitually  and  by  practice  a  thief 
shall  be  sufficient  for  conviction  If  the  fact  is  es- 
tablished, where  he  is  charged  with  being  a  com- 
mon thief,  the  facts  must  be  proved  sufficient  to 
satisfy  the  jury,  and  must  not  refer  to  time  prior 
to  that  barred  by  the  statute.  World  v.  State,  60 
Md.66. 

An  objection  to  the  form  of  the  question,  **Are 
you  acquainted  with  defendant's  reputation  as  a 
peaueable,  law-abiding  citizen?'*  ~  was  properly 
sustained  as  the  question  was  not  explicit  enough 
as  to  time  and  place.    Stat^  v.  Ward,  78  Iowa,  682. 

Where  the  defendant  testifies,  and  the  state  of- 
fers evidence  as  to  character  of  the  accused  fOr 
morality  and  truthfulness.  It  should  relate  to  the 
time  that  accused  testifies  and  not  to  the  time  of 
the  alleged  murder  for  which  he  is  on  triaL  Oom. 
V.  Hourigan,  80  Ky.  806. 

Evidence  of  character  of  the  aocnaed  offered  by 
the  state  must  not  be  based  on  conversations  had 
since  the  case  was  commenoed.  Carter  v.  Oom.  i 
Va.  Oas.  160. 

Bvidence  of  character  should  not  extend  to  par- 
ticular acts  and  is  limited  to  the  time  of  the  dis- 
covery of  I  he  alleged  offense  and  not  to  the  time  of 
the  arrest  (This  evldentiy  means  the  time  of  the 
commission  of  the  offense.)  White  v*  Oom.  80  Ky. 
4B0. 

But  where  accused  proves  good  character  at  the 
time  of  the  alleged  crime,  the  state  may  show  tbat 
sinoe  that  time  his  character  was  bad;  but  this  is  to 
be  received  with  great  caution.  Oom.  v.  Sacket, 
22  Pick.  884. 

Bvidence  that  defendant,  who  was  accused  of 
murder,  was  a  man  of  quiet.,  peaceable  disposition 
need  not  be  confined  to  the  reputation  of  the  de- 
fendant in  the  community  in  which  he  lived.  State 
V.  Sterrett,  68  Iowa,  76. 

An  Instruction  was  given  and  sustained  to  the 
effect  that  as  to  his  reputation i  it  is  possible  be 
might  have  been  an  honest  man.  His  former  rep- 
utation signifies  nothing  on  this  oooasion.  Beg.  v. 
Swendsen,  14  How.  St.  Tr.  606. 

Evidence  mutt  be  appUcable  to  the  trait  cf  cAarae- 

ter  involved, 

Bvidence  of  good  character  on  the  part  of  the 
accused  should  apply  to  l^e  trait  of  character  in- 
volved. Kee  V.  btate,  28  Ark.  156;  State  v.  Dalcon, 
27  Mo.  12:  People  v.  Josephs.  7  Gal.  1^. 

Bvidence  as  to  character  must  be  confined  to  the 
particular  trait  of  character  Involved.  As  in  a 
murder  case,  evidence  of  reputation  for  truth  and 
veracity  In  behalf  of  the  accused  is  not  admissible 
where  no  attempt  is  made  to  impeach  him.  Walk- 
er V.  State,  108  Ind.  502;  State  v.  Bloom,  68  Ind.  54. 
84  Am.  Rep.  247;  Kahlenbeok  v.  State,  110  Ind.  IIK; 
People  V.  Oowgill,  93  CaL  606;  Morgan  v.  State,  88 
Ala.  223. 

On  prosecution  for  murder  the  state  cannot 
prove  that  the  general  reputation  of  the  defendant 
for  chastity  is  bad.  after  the  accused  has  testified. 
People  V.  Fair,  48  CaL  187. 

The  proven  good  character  of  the  defendant, 
when  not  assailed,  is  not  evidence  for  the  defend- 
ant to  determine  his  credibility  when  be  testtflea. 
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fundamental  principle  of  the  criminal  law 
that  the  character  of  a  defendant  cannot  be 
Impeached  or  attacked  by  the  state  unless  he 
puts  his  character  in  issue,  either  by* becom- 
ing a  witness  in  his  own  behalf,  or  by  offer- 
ing evidence  in  suppon  of  his  character, 
{State  V.  Waldron,  16  R.  I.  191 ;  State  v.  Ell- 
wood,  17  R.  I.  763 ;  State  v.  Crt9on,  88  Mo. 
872 ;  State  v.  Dvpage,  67  N.  H.  245,  290,  24 
Am.  Rep.  69 ;  Young  ▼.  Com,  6  Bush,  812 ; 


Reg,  V.  Boicton,  10  Cox,  C.  C.  25:  Greenl. 
Ev.  18lh  ed.  p  25,  26,  and  cases  cited.)  ex- 
cepting that,  in  those  cases  where  the  defend- 
ant's character  is  put  in  issue  by  the  prose- 
cution, then  the  prosecutor  may  examine  aa 
to  particular  facts ;  for  it  is  impossible,  with- 
out it,  to  prove  the  charge,  (1  Chitty,  Crim. 
L.  574,  515;  People  v.  Whits,  14  Wend.  Ill ; 
Whart.  Crim.  Ev.  8th  ed.  §  64,  and  cases 
cited  in  note  6.)     8ee  also  Enight  v.  State, 


Gibson  V.  State,  80  Ala.  121;  Jackson  v.  State,  94 
Ala.8S. 

And  an  Instruction  on  a  murder  trial  that  from 
defendant's  character  for  peace  and  honesty 
weiffht  should  be  given  his  testimony  is  properly 
refused.    State  ▼.  Brown,  84  8.  C.  41. 

In  a  murder  case  the  defendant  cannot  establish 
a  reputation  for  peace  by  proving  that  the  white 
people  all  liked  him  and  that  he  was  the  white  peo- 
ple's friend,  or  that  he  had  credit  at  the  store  of  a 
brother  of  deceased.    Walker  v.  State,  91  Ala.  70. 

Bvidenoe  of  srood  character  of  the  defendant  is 
admissible,  but  evidence  of  bed  character  is  not 
until  his  character  is  put  in  Issue,  and  proof  of 
character  must  conform  to  the  trait  of  cliaracter 
Involved.    Young  v.  Oom.  6  Bush,  812. 

A  certificate  of  dlscharfie  of  the  defendant  ftom 
the  United  States  army  for  disability  which  also 
certified  as  to  his  good  character  is  incompetent 
evidence  for  the  defendant  when  charged  with  a 
crime  against  the  state.    People  v.  Ecionan,  72  Oal. 


In  a  prosecution  for  embezzlement  where  the 
witness  for  the  state  gave  a  converBation  with  the 
defendant  in  which  the  defendant  swore  and 
cursed,  the  defendant  cannot  prove  his  own  gen- 
eral reputation  for  profanity.  Butler  v.  State,  91 
Ala.  87. 

Evidence  of  the  reputation  of  defendants  sa- 
loon, and  defendant's  reputation  in  aile  of  liquors 
to  minors,  is  incompetent  as  a  defense  in  a  prose- 
cution for  selling  liquors  to  minors.  Oom.  v.  Nagle, 
157  Mass.  654. 

Defendanfs  right  to  prove  etuuraeter. 

In  all  criminal  oases,  whether  doubtful  or  not, 
evidence  of  character  is  admissible  on  the  part  of 
the  defendant.  Parrish  ▼.  Com.  81  Ya.  1;  Jupitz  v. 
People,  84  lU.  610. 

Evidence  of  good  character  of  the  defendant  is 
admissible  in  capital  cases  generally,  and  in  a  case 
where  the  defense  is  insanity,  it  should  be  allowed, 
flopps  V.  People,  81IU.  88S,  88  Am.  Dec.  281. 

In  a  murder  case,  the  refusal  of  an  instruction 
that  the  Jury  had  a  right  to  consider  whether  the 
evidence  of  good  character  tended  to  rebut  the 
presumption  of  malice,  was  error.  People  v.  Oar- 
butt.  17  Mich.  9,  07  Am.  Dec.  182. 

The  defendant  charged  with  murder  in  the  use 
of  poison,  has  the  right  to  prove  his  character  for 
peace  and  quiet    Hall  v.  State,  182  Ind.  817. 

Evidence  of  good  character  of  the  accused  for 
honesty  and  integrity  is  to  be  considered  by  the 
jury,  where  he  is  charged  with  stealing.  People  v. 
Velarde,  69  Cal.  467. 

The  defendant  may  prove  his  general  good  char- 
acter where  Intent  is  involved,  and  an  instruction 
that  good  character  for  honesty  is  only  considered 
in  aasessing  punishment  in  case  he  is  guilty,  is  er- 
ror.   CofTee  v.  State,  1  Tex.  App.  648. 

Evidence  of  good  character  ought  to  be  admit- 
ted in  all  cases  involving  life,  but  where  the  life  of 
tho  accused  is  not  m  danger,  it  should  be  left  to 
the  trial  judge,  and  may  be  admitted  in  case  of 
doubt.  Matthews  v.  State,  82  Tex.  117.  But  see, 
contra,  Uncecum  v.  State,  infra* 

The  defendant  charged  with  rape  may  prove  his 


reputation  as  a  peaceable  law-abiding  man,  and 
need  not  he  limited  to  chastity  and  morality.  (Mat- 
thews V.  State,  ftupra^  not  followed.)  Linoecum  v. 
State,  29  Tex.  App.  823. 

A  defendant  charged  with  the  crime  of  rape, 
may  prove  his  general  good  character.  The  exam- 
ination should  be,  however,  confined  to  the  trait  of 
character  in  issue.  Jones  v.  State,  10  Tex.  App. 
662. 

Bvidenoe  of  the  character  of  the  defendant  as  a 
good,  peaceable.  law-abiding  citizen  is  admissible 
where  he  is  charged  with  the  crime  of  rape. 
Hardtke  v.  State.  67  Wis.  662. 

The  defendant  charged  with  an  assault  to  kill 
may  show  what  is  his  reputation  as  a  peaceable,  law- 
abiding  citizen  in  the  community  where  he  lived. 
State  V.  Schleagel  (Kan.)  Jan.  7, 1808. 

Evidence  of  the  general  character  of  the  defend- 
ant for  peace  and  quiet  is  admissible  on  a  charge  of 
carrying  a  pistol.  Xiinn  y.  State,  25  Tex.  App. 
486. 

Evidence  of  good  character  of  the  accused  may 
be  shown  in  misdemeanors.  Rex  v.  Harris,  82  Car. 
IL  cited  in  McNatiy,  Ev.  *820;  Bex  v.  Keogh  (1796) 
cited  in  McNally,  Ev.  «820;  Bex  v.  Brown  (1798;  cited 
in  McNally,  Ev.  *880. 

It  is  error  to  charge  the  jury  In  any  case  that  evi- 
dence of  good  character  would  be  of  no  avalL  It 
is  to  be  received  and  considered  as  any  other  evi- 
dence.   Kietlerv.  State,  54  Ind.  40a 

Evidence  of  good  character  of  accused  is  admis- 
sible, but  the  court  should  not  instruct  as  to  its 
weight.  Maclin  v.  State,  44  Ark.  116. 
It  is  error  to  refuse  the  defendant  leave  to  prove  by 
witnesses  his  own  reputation  for  honesty  and  truth* 
Defendant  was  charged  with  malicious  mischief, 
and  it  did  not  appear  that  he  testified  in  the  case. 
(There  must  be  some  mistake  in  the  reported  case 
as  the  witnesses  may  have  been  olfered  to  prove 
general  character.)  Bro  wder  v.  State,  80  Tex.  App. 
614. 

Evidence  of  good  character  of  accused  is  not  ad* 
missible  in  action  for  penalty.  Atty-Gen.  v.  Bow- 
man, 2  Bos.  &  P.  682. 

The  defendant  cannot  prove  his  character  as  a 
good  driver,  when  tried  under  an  ordinance  against 
driving  a  cart  faster  than  a  walk.  Oom.  v.  W  orces- 
ter,8Pick.482. 

When  the  essential  elements  of  the  crime  is  ad- 
mitted evidence  of  good  character  is  immaterial 
and  not  entitled  to  consideration.  United  States 
V.  BunUn,  10  Fed.  Rep.  780. 

Bight  to  Instrtietfon  as  to  character. 

The  court  properly  instructed  that  the  jury 
should  consider  the  evidence  of  character  for 
honesty  with  the  other  evidence,  having  already 
instructed  them  as  to  the  burden  of  proof  and  rea- 
sonable doubt.    Com.  y.  Wilson,  162  Mass.  12. 

An  instruction  that  tho  jury  must  consider  the 
evidence  of  good  character  should  be  given  when 
accused  was  charged  with  larceny  and  introduced 
evidence  tending  to  show  good  character  for 
honesty.    People  v.  Raina,  46  Cal.  2^ 

An  instruction,  that  if  you  find  good  character 
established  by  the  evidence  you  should  consider  it. 
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70  iDd.  875,  5580 ;  AUen  v.  State,  15  Tex,  Aop. 
820,  828 ;  Motrison  v.  State,  76  Ind.  885.  ' 

The  case  before  us  is  not  one  whidi  comes 
within  the  exception  just  mentioned,  as 
would  that  of  one  charged  with  being  a  ''no- 
torious thief, "  ( Wf/rld  v.  State,  50  Md.  49, ) 
or  of  being  "guilty  of  notorious  adultery," 
under  a  statute  making  such  an  offense  in- 
dictable, (People  V.  Qatee,  46Cal.  52 ;  Whart. 
Am.  Crim.  L.  §  1747.)     The  defendant  is 


charged  with  keeping  a  house  of  ill  fame,  un- 
der the  provisions  of  Pub.  Stat.  R.  I.,  chap. 
80,  §  1,  and  we  fail  to  see  that  her  individ- 
ual character  is  thereby  put  in  issue,  any 
more  than  it  would  have  been  had  she  been 
indicted  under  the  same  section  for  keeping 
and  maintaining  a  groff  shop  or  tippling 
shop.  And,  under  an  indictment  for  the  last* 
named  offense,  we  have  never  known  of  evi- 
dence being  admitted  as  to  the  character  of 


and  allow  it  such  weight  as  you  believe  It  fairly  en- 
titled to  as  tending  to  show  that  men  of  suob  char- 
acter would  not  be  likely  to  commit  tbe  orime 
charged  is  not  erroneous.  State  v.  Ormlston,  06 
Iowa,  148. 

The  failure  to  instruct  on  the  evidence  of  good 
cbaraoter  where  not  asked  is  not  error.  People  v. 
MoNutt,  9B  Gal.  668;  Pharr  v.  SUte,  9  Tex.  App. 
129. 

The  defendant  proving  his  general  good  charac- 
ter is  entitled  to  have  the  Jury  instruoted  In  refers 
ence  thereto.   Bute  v.  Bwain,  68  Mo.  606. 

put  tbe  law  requiring  tbe  court  to  Instruct  the 
jury  as  to  tbe  law  of  the  case  will  not  justify  a  re- 
versal if  the  instruction  offered  by  the  defendant 
as  to  cbaraoter  is  properly  refused  and  the  court 
then  fails  to  give  any  Instruction  as  to  the  effect  of 
evidence  of  good  character.  State  ▼•  MoNamara, 
100  Mo.  100. 

In  eaaes  of  eCroumstantfal  eofdenes. 

An  instruction  that  only  In  a  case  of  oiroumstan- 
tial  evidence  or  where  the  state*s  witnesses  are  of 
doubtful  credit,  the  good  character  of  the  defend- 
ant is  proper  to  rebut  any  presumption  of  guilt,  is 
erroneous.  State  v.  Kinley,  48  Iowa,  294;  State  v. 
Bodman,  62  Iowa,  466;  State  v.  Beebe,  17  Minn.  241. 

The  above  seems  to  be  the  correct  doctrine  al- 
though there  are  some  early  oases  to  the  contrary. 

Character  is  of  great  weight  in  every  case  and 
requires  particular  attention  where  the  evidence 
Is  circumstantia]  and  there  creates  a  greater  degree 
of  doubt  than  where  the  evidence  is  dlreot.  Gan- 
oeml  V.  People,  16  N.  Y.  601;  Rex  v.  Crawley,  Dub- 
lin, O.  &  T.  40  Geo.  ni.,  dted  In  MoNally.  Ev.  *679. 

Evidence  ot  good  character  should  have  weight 
where  the  evidence  is  oircumstantiaL  United 
States  v.Whitaker,  6  McLean,  842. 

2b  rebutpresumpHon  from  poesestUm  ofstoXen  ooodB, 

Ab  to  whether  evidence  of  good  character  of  the 
accused  will  rebut  the  presumption  arising  from 
tbe  poflBeesion  of  stolen  goods  there  is  some  conflict 
of  authorities. 

The  presumption  of  guUt  arising  from  the  mere 
possession  of  stolen  goods  is  rebutted  by  evidence 
of  the  accused's  good  character.  People  v.  Hurley, 
60  Gal.  74«  44  Am.  Bep.  66;  State  v.  Ford.  8  Strobh« 
L.(17. 

But  an  instruction  that  the  presumption  of  guilt, 
arising  from  the  open,  undisguised,  and  uncon- 
cealed poeseasion  of  stolen  property,  is  rebutted  by 
evidence  of  good  character  on  the  part  of  the  de- 
fendant, was  properly  refused.  State  v.  Hogard, 
12  Minn.  293. 

And  as  to  whether  proof  of  good  character  is 
Bufladent  to  rebut  the  presumption  arising  from 
the  possession  of  recently  stolen  property  is  not  de- 
cided, and  if  Clackner  v.  State,  83  Ind.  412,  decides 
that,  it  is  not  followed.  When  good  character 
creates  a  doubt  as  to  defendant's  guilt  is  not 
settled.  Wagner  v.  State,  107  Ind.  71, 67  Am.  Bep. 
79. 

Extent  of  wUnettP  Hmofoledns. 

A  witness  testifying  for  the  defendant,  that  he 
does  not  know  defendants  general  character,  can- 

dO  L.K.  A. 


not  then  be  asked  by  the  defense  If  be  knew  the 
general  character  of  the  defendant  for  truth  and 
veracity.   State  v.  Wheeler,  104  N.  CI  888. 

It  is  Immaterial  error  to  retuse  to  allow  a  wit* 
ness  to  state  what  the  accused^  reputation  Is, 
where  he  has  already  stated  what  he  knew  and  it 
Is  not  stricken  out,  and  the  same  is  shown  by  other 
witnesses.   People  v.  Kalkman,  72  OaL  212. 

Evidence  of  particular  facts  as  to  the  defendants 
reputation  is  incompetent.  The  proof  for  defend- 
ant must  show  his  general  reputation.  State  r. 
Wclaor  (MoJ  Feb.  14, 1806:  State  v.  Pearoe,  15  Nev. 
188. 

A  witness  for  the  state  who  had  personal  knowl- 
edge of  the  character  of  the  accused  but  did  not 
know  his  reputation  in  the  neighborhood  where 
the  accused  resided,  was  not  permitted  to  answer 
on  cross-examination  what  the  character  of  the  de- 
fendant was  for  being  a  peaceable,  law-abiding 
dtlaen  as  his  experience  might  not  accord  with  the 
general  reputation.   State  v.  King,  78  Mo.  666. 

It  is  not  error  to  exclude  evidence  of  the  defend- 
ant's general  reputation  for  peace  and  quiet,  where 
the  witness  does  not  show  that  he  has  knowledge 
or  has  lived  in  the  county.  People  ▼•  Bodrlgo,  68 
OBL60L 

Negative  evidence  is  competent  and  proper  to 
prove  defendants  good  character.  Hussey  v. 
State,  87  Ala.  121:  Gandolf  o  v.  State,  11  Ohio  St.  114; 
State  V.  Lee,  22  Minn.  407, 21  Am.  Bep.  768. 

Negative  evidence  of  good  character  may  be 
proven  but  not  where  tiie  witness  did  not  know 
where  the  defendant  11  ved,  and  it  Is  based  solely  on 
his  own  opinion  and  personal  acquaintance. 
Holmes  v.  State,  88  Ala.  26. 

Character  of  aeeompUee  or  oasoetote. 

Evidence  of  good  character  for  honesty  of  an  al- 
leged accomplice  who  is  not  on  trial,  is  not  compe- 
tent in  favor  of  defendant  accused  of  robbery. 
Walls  V.  State,  126  Ind.  400. 

Association  with  horse  thieves  proved  by  adml^ 
slon  of  tbe  accused.  Is  Incompetent  direct  evidence 
on  tbe  part  of  the  state.    Cheny  v.  State,  7  Ohio,  228. 

Evidence  that  the  defendant  charged  with  grand 
larceny  belonged  to  a  gang  of  hor8e>thieves  Is  In- 
admissible on  the  part  of  the  proeeoutlon,  as  in- 
itiatory where  the  defendant  has  not  put  his 
character  In  Issue.   State  v.  TburteU,  29  Kan.  148. 

Evidence  as  to  the  defendants  character  cannot 
be  extended  by  the  state  to  prove  that  of  his  asso- 
ciates.  Holsey  v.  State,  24  Tex.  App.  85. 

On  a  trial  for  playing  cards  at  a  gaming  house, 
evidence  that  the  part>  playing  with  defendant  was 
a  gambler,  is  not  sufficient  to  establish  the  char- 
acter of  the  house.  Anderson  ▼•  State,  80  Tex. 
App.  099. 

Eoidenoe  of  particular  aeti,  epeodfic  tratu,  etc 

Evidence  of  good  character  for  the  defendant 
must  be  confined  to  general  reputation  and  not  to 
particular  acts.  State  v.  Emery,  69  Vt.  84;  Oom.  v. 
Mullen,  160  Mass.  894;  Jones  v.  State,  76  Ala.  8;  Com. 
▼.  Twitchell,  1  Brewst.  668. 

Evidence  In  behalf  of  the  accused  charged  wltli 
murder,  that  be  Is  of  a  cowardly  nature,  is  incom- 
petent. No  object  is  shown  for  suoh  testiniany. 
Walker  ▼.  State,  28  Tex.  App.  60BL 
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the  defendant,  unlen  he  voluntarily  put  his 
character  in  issue.  That  the  "ill  fame"  or 
had  reputation  of  the  house  may  be  put  in 
evidence  in  a  case  like  the  one  before  us,  as 
may  also  the  bad  reputation  of  the  inmates, 
and  of  those  who  frequent  the  place,  there 
fleems  to  be  no  doubt.  Com,  y.  Oanfiett,  1 
Allen,  7,  79  Am.  Dec.  693 ;  Cam.  v.  Kimball, 
7  Gray,  328 ;  ^aU  v.  Boardman,  64  Me.  528 ; 
State  V.  Lym,  89  Iowa,  879 ;  McCain  v.  StaU, 


57  Ga.  890 ;  Beard  ▼.  BtaU,  71  Md.  275,  4  L. 
R.  A.  675 ;  8tate  ▼.  Tawler,  18  R.  I.  661 ; 
Com,  ▼.  ClaTk,  145  Mass.  251,  255 ;  Whart 
Grim.  £y.  §  261,  apd  cases  cited. 

But  to  go  beyond  this,  and  admit  evidence 
of  the  character  of  the  person  on  trial  for  the 
keeping  of  such  a  house,  is,  it  seems  to  us, 
clearly  violative  of  the  defendant's  rights. 
In  State  v.  Hand,  7  Iowa,  411,  71  Am.  Dec 
458,  which  was  an  indictment  for  keeping  a 


General  character  of  accused  cbarured  with  a 
misdemeanor  was  allowed  to  be  proved,  but  evi- 
dence as  to  particulars  Is  incompetent.  Bex  v. 
Jones,  81  How.  St.  Tr.  810. 

The  bad  character  of  the  defendant  charged  with 
rape  may  be  proved  by  evidence  of  the  use  of  vul- 
gar ezpresBloDB  just  before  the  crime  was  commit- 
ted.   Johnson  ▼.  Ck>m.  (Ky.)  S  Crlnu  L.  Ifacr.  801. 

In  a  prosecution  for  bigamy  it  Is  error  to  allow 
the  government  to  ask  a  witness  what  was  the  gen- 
eral repute  In  the  community  as  to  the  relatioos 
existing  between  the  defendant  and  one  R.  D.,  as  It 
assumes  all  the  facts  necessary  to  be  proven. 
United  BUtes  v.  Langford  (Idaho)  March  18, 1888. 

Evidence  of  threats  made  by  the  accused  against 
supposed  robbers  may  be  received  to  show  the 
character  of  the  defendant  and  the  state  of  feeling 
of  the  accused  towards  others  whose  bam  was 
bomed,  in  an  arson  case,  where  the  defendant  has 
put  his  character  in  Issue.  State  v.  Parks,  109  N.  OL 
C18. 

Orosa-esnimifuiHon  of  loftnesMs. 

A  witness  testifying  to  the  general  good  charac- 
ter of  the  defendant  may  be  cross-examined  as  to 
particular  acts  showing  the  contrary,  and  the  ac- 
cused may  be  cross-examined  as  to  particular  acts 
in  rebuttal  to  his  character  for  peace,  which  he 
had  attempted  to  prove  by  others.  State  v.  Merrl- 
man,  8*  a  C.  18,  affirmed  in  8i  8.  C.  978. 

The  accused  may  be  cross-examined  as  to  specific 
facts  tending  to  discredit  him  as  a  witness  for  the 
purpose  of  Impairing  his  credibility.  Steele  v. 
State,  88  Ala.  20:  State  v.  Probasco,  46  Kan.  8ia 

The  accused  testifying  may  be  cross-examined 
as  to  whether  or  not  he  had  been  arrested  before. 
People  V.  Fong  Ghlng,  78  Od.  168;  Connors  v.  Peo- 
ple, 60  N.  Y.  84a 

If  the  accused  testifies,  the  cross-examination 
must  be  governed  by  the  same  rules  as  that  of  other 
witnesses.  Spies  v.  People,  122  lU.  1;  People  v.  Mc- 
Gunglll,  £L  Gal.  429;  State  v.  Bugan.  6  Mo.  App.  G98. 

A  defendant  testifying  Is  subject  to  the  same 
rules  as  any  other  witness,  and  his  refusal  to  tes- 
tify on  cross-examination  as  to  prior  sales  of  liq- 
U0I8  than  the  one  for  which  be  is  being  tried,  may 
be  commented  on  by  the  attorney  for  the  state. 
State  V.  Ober,  62  N.  H.  460, 18  Am.  Bep.  88. 

The  defendant  who  testifies  Is  subject  to  cross- 
examination,  and  this  under  the  rules  in  Ifaasachu- 
aetts  need  not  be  confined  to  the  matters  In  chief. 
Com.  V.  Morgan,  107  Mass.  199. 

In  a  bctftardy  case  where  the  defendant  offers 
himself  as  a  witness,  he  may  be  cross-examined  as 
to  particulars  of  other  similar  acts  not  testified  to, 
had  with  the  prosecutor,  to  show  the  time,  although 
it  may  degrade  him  and  subject  him  to  penal  con- 
sequences.  Norfolk  V.  Gaylord,  28  Oonn.  809. 

Defendant  testifying  in  a  murder  case  cannot  be 
examined  as  to  whether  he  has  been  guilty  of 
burglary  at  another  time  or  Impeached  by  contra- 
dletory  evidence  in  relation  thereto.  People  v. 
CheenwaU,  108  N.  Y.  296. 

Bvldence  of  bad  character  eUdted  on  cross-ex- 
amination of  the  accused  could  only  be  used  to 
shake  bis  credit,  and  evidence  of  his  having  been  In 
a  reform  school  being  drawn  out,  the  instruction 
•-0  Ti.  R.  A. 


to  consider  all  the  testimony  is  Improper.  State  r. 
Broderick,  61  Yt.  421. 

On  trial  for  assault.  It  is  error  to  allow  the  state 
to  prove  other  assaults  made  by  the  accused  about 
the  same  time,  and  on  croes-examlnation  the  de- 
fendant cannot  be  required  to  show  that  he  had 
been  conylcted  for  violation  of  city  ordinances,  as 
such  convictions  did  not  affect  credibility.  Ooble 
V.  State,  81  Ohio  St.  100. 

See  further,  ^impeaching**  and  ^rebutting'*  evi- 
dence. 

The  refusal  to  permit  the  state  to  cross-examine 
on  particular  facts,  the  defendant's  witnesses  as  to 
good  character,  did  not  prejudice  the  defendant. 
Garthaus  v.  State,  78  Wis.  660. 

Cross-examination  of  witnesses  testifying  to  the 
defendant's  good  character  to  prove  by  them  par- 
ticular acts  of  bad  conduct  is  error.  State  v.  Bul- 
lard,  100  N.  G.  486;  Bngleman  v.  State,  2  Ind.  91,  88 
Am.  Dec.  484. 

It  la  not  proper  In  proving  geneial  reputatloih 
for  the  accused  to  allow  the  witness  to  detail  par- 
ticular acts  on  cross-examination,  but  the  accused 
should  object  at  the  time.  State  v.  Austin,  106  N. 
a  780. 

On  a  trial  for  adultery,  where  evidence  Is  given 
of  general  good  reputation  of  accused.  It  Is  error 
to  allow  proof  of  particular  acts  to  be  brought 
out  on  cross-examination,  as  that  the  defendant  Is 
foolishly  fond  of  women.  CSauley  v.  State,  99 
Ala.  71. 

And  witness  cannot  be  asked  on  cross-examina- 
tion as  to  particular  acts  of  defendant  to  disprove 
evidence  for  good  character.  Gordon  v.  State,  8 
Iowa,  410;  Moulton  v.  State,  6  L.  B.  A.  801, 88  Ala. 
116. 

On  the  contrary,  it  Is  held  that  a  witness  testify, 
ing  as  to  good  character  of  the  defendant  charged 
with  larceny,  may  be  cross-examined  and  made  to 
disclose  knowledge  on  his  part  of  arrest  of  defend- 
ant for  breach  of  the  p«>ace  and  on  charge  of 
housebreaking,  and  convicted  for  shooting  a  turn- 
key. The  cross-examination  is  largely  discretion- 
ary with  the  trial  oourt.    Bandall  v.  State,  182  Ind. 


And  a  witness  testifying  to  the  good  character  of 
the  defendant  may  be  cross-examined  as  to  whether 
he  had  not  heard  of  certain  enumerated  acts  of  de- 
fendant which  tended  to  show  that  his  character 
was  not  good.    De  Arman  v.  State,  71  Ala.  862. 

Bvldence  of  a  witness  on  cross-examination  tes- 
tifying for  defendant's  good  character,  that  he  had 
heard  for  the  last  few  years  that  defendant  had 
frequent  difficulties  with  and  struck  his  wife,  was 
competent,  where  the  crime  charged  was  murder 
of  his  wife.    Hawes  v.  State,  88  Ala.  87. 

So  the  state  may  cross-examine  a  witness  who  tes- 
tifies to  the  defendant's  good  character,  who  Is  on 
trial  for  murder,  as  to  whether  or  not  he  had  ever 
heard  of  the  defendant  shooting  any  one  before. 
Ozbum  V.  State,  87  Oa.  17& 

And  a  witness  testifying  for  the  defendant's  good 
character  may  be  asked  on  cross-examination  if  he 
had  not  heard  that  the  defendant  *^  wore  stripes** 
while  working  on  the  streets.  Holmes  v.  State,  88 
Ala.  20. 

Asking  a  witness  who  testified  to  defendant's 
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house  of  ill  fame  resorted  to  for  the  purpose 
of  prostitution  and  lewdness,  the  court  in 
"Which  the  case  was  originally  tried  instructed 
the  jury  '*that  it  was  not  necessary  for  the 
state  to  prove  particular  acts  of  lewdness  or 
prostitution.  Common  reputation  as  to  the 
character  of  the  defendant,  and  of  the  house 
which  he  kept,  is  admissible  to  prove  the 
crime.**  The  defendant  was  found  guilty, 
and,  in  reversing  the  judgment,  the  supreme 


court  said :  "The  indictment  Is  against  the 
keeper,  and  not  against  the  house  as  a  nui- 
sance. To  convict,  the  house  must  be  shown 
to  be  a  house  of  ill  fame,  resorted  to  for  the 
purpose  named,  and  that  defendant  was  the 
keeper  of  it.  Particular  acts  of  lewdness  or 
prostitution  need  not  be  proved.  The  coun- 
sel for  the  defendant  admit  this  much,  and 
also  that  the  character  of  the  house  may  be 
fixed  or  shown  by  reputation  or  rumor.    The 


good  character  tf  it  was  not  a  general  report  that 
ttie  defendant  was  an  ez-^onvlct,  who  answered 
that  he  only  knew  him  as  a  servant,  is  not  material 
error  as  it  was  asked  to  test  the  knowledge  of  the 
witness.    State  v.  West,  43  La.  Ann.  1006. 

The  court  may  refuse  to  allow  defendant's  wit- 
nesses as  to  his  character,  on  redirect  examination 
to  give  the  details,  where  they  testify  on  cross-ex- 
amination that  they  had  heard  of  an  assault  said  to 
have  been  made  by  the  defendant  on  another,  and 
that  they  had  heard  that  the  defendant  had  been 
accused  of  poisoning  horses  of  one  8.  Aneala  v. 
People.  184  IIL  40L 

But  if  the  state  on  cross-examining  the  witness 
of  the  defendant  testifying  to  his  good  character, 
proves  by  the  witness  that  accused  had  prior  there- 
to drawn  a  pistol  on  some  one,  the  accused  is  en- 
titled to  have  the  particulars  of  that  time  fully 
given.  An  instniction  as  to  character  assuming 
that  a  stain  has  been  cast  on  it  by  a  prosecution, 
and  limiting  the  object  of  evidence  of  good  char- 
acter simply  to  remove  such  stain  is  error.  Olive 
V.  State,  11  Neb.  L 

The  refusal  to  allow  the  question,  '*  what  was  the 
character  you  speak  about?  "—to  be  put  to  a  wit- 
ness for  the  state  who  had  testifled  that  she  had 
heard  the  Ooldensons*  (defendant)  were  of  such  a 
character  that  **  I  did  not  wish  my  daughter  to  go 
to  their  house,**  is  not  error  as  the  witness  showed 
she  was  prejudiced  but  the  reason  therefor  is  im- 
material.   People  V.  Goldenson,  76  Gal.  8S8. 

It  was  formerlyfheld  that  it  Is  not  usual  to  cross- 
examine  witnesses  as  to  character  unless  you  have 
some  definite  charge  to  which  to  cross-examine 
them.    Bag.  V.  Hodgkiss,  7  Car.  ft  P.  28& 

JmpeoehftH/  difendanVa  chamcUr  for  credibUUy. 

The  accused  who  testifies  may  be  impeached  by 
evidence  as  to  his  general  chttraoter  for  truth  and 
veracity.  Mershon  v.  State,  61  Ind.  14:  People  v. 
Bentley,  77  Cal.  7:  Fralich  v.  People,  65  Barb,  tf* 
HcDonald  v.  Com.  86  Ky.  10. 

And  he  may.be  impeached  by  evidence  of  former 
conviction  of  a  felony.  State  v.  Loehr,  98  Mo.  103; 
State  V.  Watson,  66  Me.  74:  State  v.  Nelson.  96  Mo. 
414;  State  v.  Kelsoe,  76  Mo.  607. 

In  Missouri  this  rule  does  not  apply  where  the 
former  conviction  was  a  misdemeanor.  State  v. 
Taylor.  98  Mo.  240. 

To  impeach  a  defendant  In  a  liquor  case,  who 
testifies,  the  state  may  introduce  a  record  of  con- 
viction for  a  similar  offense  some  tweuty-seven 
years  prior  .thereto.    State  v.  Farmer,  84  Me.  486. 

A  defendant  testifying  may  be  impeached  as  any 
other  witness  under  R.  L  Pub.  Stat.,  chap.  214,  %  88, 
by  showing  a  record  of  former  conviction  for  a 
felony.    State  v.  McGulre,  15  R.  1. 28. 

Under  Mass.  Pub.  Stat.,  chap.  160, 1 19,  the  record 
of  a  former  conviction  of  the  defendant  in  another 
case  may  be  used  to  impeach  her  credlbUity  after 
she  has  testified  and  she  may  be  examined  so  as  to 
identify  her  with  the  former  offense.  Com.  v.  Sul- 
livan, 160  Mass.  816. 

The  state  may  show  what  is  the  general  reputa- 
tion of  the  accused  where  he  testifies,  and  this  need 
not  be  restricted  to  his  reputation  for  truth  and 
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veracity.   Mitchell  v.  State,  94  Ala.  68;  McDaniel  v. 
State  (Ala.)  Jan.  24, 1898. 

And  his  moral  character  may  be  shown.  State  v. 
Day,  100  Mo.  242;  State  v.  Palmer,  88  Mo.  568;  State 
V.  Parker,  96  Mo.  882;  State  v.  Rider,  90  Mo.  54:  State 
V.  Clinton,  67  Mo.  880,  89  Am.  Rep.  606;  Eeyes  v. 
State,  123  Ind.  627;  Drew  v.  State,  1^  Ind.  9;  Lock- 
ard  V.  Com.  87  Ky.  20L 

If  defendant  testifies,  only  so  much  of  his  moral 
character  as  refiected  on  his  credibility  as  a  witness 
la  open  to  assault  by  the  state.  Clark  v.  State,  78 
Ala.  474,  66  Am.  Bep.  45;  Dolan  v.  State,  81  Ala.  11. 

The  defendant  testifying  is  subject  to  impeach- 
ment  the  same  as  any  other  witness,  and  it  is  im- 
proper to  prove  special  instances  of  crimes  im- 
puted to  the  defendant.  State  v.  Beaty,  25  Mo. 
App.  214. 

To  impeach  the  defendant  testifying,  it  may  be 
shown  that  the  general  character  of  the  defendant 
is  bad,  and  that  the  witness  would  not  give  bim 
full  faith  and  credit  in  a  court  of  justice.  Peck  v. 
State,  86  Tenn.  260. 

A  defendant  testifying  may  then  be  impeached 
by  evidence  touching  his  general  moral  cbaracter, 
but  cross-examination  and  impeaching  evidence 
should  not  refer  to  single  acts  of  moral  delin- 
quency. State  V.  Bulla,  89  Mo.  605;  State  v.  Taylor, 
98  Mo.  240. 

The  defendant  testifying  may  be  impeached  by 
showing  admissions  that  he  had  been  in  the  peni- 
tentiary and  work-house.  State  v.  Williama,  77  Mo. 
810. 

The  defendant  testifying  maybe  impeached  by 
showing  his  character  for  truth  and  veracity  to  be 
bad,  but  his  moral  character  is  not  open  to  attack. 
State  V.  Robertson,  26  S.  a  117. 

The  state  has  no  right  to  impeach  a  defendant 
who  testifies  by  offering  proof  of  his  general  bad 
character.  (But  it  is  admissible  now  since  Ind.  Rev. 
Stat.  1881,  •  1803.  See  Keyes  v.  State,  122  Ind.  ^.> 
Fletcher  v.  State,  tf  Ind.  124, 19  Am.  Rep.  678. 

Under  Qa.  Code,  S  4637,  authorizing  defendants 
in  criminal  cases  to  make  a  statement  tbat  is  not 
under  oath,  this  does  not  open  the  door  to  prove 
his  reputation  is  bad,  and  he  cannot  be  impeached 
where  he  does  not  testify.  Doyle  v.  State,  77  Ga. 
518. 

A  distinction  was  made  that  in  impeaching  char- 
acter it  can  only  be  done  by  evidence  of  general 
character  but  that  to  support  the  character  the 
witness  may  give  his  reasons.  Bex  v.  Brecknock,. 
26  Geo.  m.,  cited  hi  McNally,  Bv.  «8S8. 

Rebutting  evidence  of  d^endanVa  good  eharaeter. 

Evidence  of  particular  acts  of  misconduct,  in 
rebuttal  of  evidence  of  good  character  of  the  ac- 
cused is  inadmissible.  McGarty  v.  People,  61  DL 
281;  Reddick  v.  State,  25  Fla.  112;  Dupree  v.  State,. 
38  Ala.  380,  78  Am.  Dea  422;  Rex  v.  Rowton,  84  L.  J. 
M.  C.  57;  1  Leigh  &  C.  580;  State  v.  Laxton,  76  N.  a 
216;  Simpson  v.  State.  1  Ala.  L.  J.  289,  cited  in  a 
Crim.  L.  Mag.  880;  Com.  v.  O'Brien,  119  Maas.  812, 
20  Am.  Bep.  825. 

The  state  cannot  prove  other  dllBoulties  by  the 
defendant  with  other  people,  or  the  geueral  fact 
of  there  being  a  number  of  murders  In  the  neigh- 
borhood, to  rebut  evidence  of  the  defendant^  good 
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objection  it  that  the  defendant  cannot  be 
made  liable  as  the  keeper  of  such  a  house  by 
evidence  of  common  reputation  as  to  his  char- 
acter, and  this  oblection  we  believe  to  be 
well  taken.  The  bad  character  of  the  pris- 
oner is  entirely  immaterial^  in  the  first  in- 
stance, in  determining  whether  he  was  the 
keeper  of  the  house;  and  that  he  was  the 
keeper  must  be  shown,  in  order  to  convict. 
H  the  charge  was  against  the  house,  then  its 


fame — ill  fame— might  be  shown  by  proving, 
among  other  things,  the  character  of  the  per- 
sons—the defendant,  among  others — resorting 
there  from  time  to  .time.  •  .  .  Common 
reputation  as  to  his  character,  however,  is 
quite  a  different  thing,  and  is  not  admissible 
to  prove  the  crime  here  charged."  In  Oamel 
V.  State^  21  Tex.  App.  357,  the  prosecution 
was  allowed  to  prove,  over  objection,  the  de- 
fendant's  general   reputation   for   want  of 


oharaoter  who  is  charged  with  murder.  State  v. 
Bterrett,  71  Iowa,  886. 

In  a  murder  case  ft  is  error  to  receive  evidence 
of  an  alleflred  act  of  violenoe  aerainst  another  than 
the  deceiised,  at  another  time  and  place,  to  rebut 
the  ireneral  reputation  of  aocuaed.  Brownell  v. 
People,  88  Mich.  782. 

Rebuttal  evidence  showing  bad  character  In  an- 
other neighborhood  than  that  where  the  defend- 
ant lives,  or  as  to  particular  facts,  as  against  evi- 
dence of  general  good  cbaraoter,  is  incompetent. 
e  rilfln  V.  State,  U  Ohio  St.  66. 

It  is  not  proper,  in  rebuttal  evidence  of  defend- 
ant*s  good  character  as  a  peaceable  citizen,  to  prove 
bis  record  as  a  soldier  and  that  he  was  often  absent 
without  leave,  drinking  and  gaming.  Bums  v. 
State,  28  Tex.  App.  641. 

To  rebut  evidence  of  previous  good  character 
shown  by  the  defendant,  the  state  cannot  show 
that  the  children  of  the  defendant  complained  of 
his  cruelty.    Snyder  v.  Com.  86  Pa.  619. 

The  state  cannot  rebut  evidence  of  the  defend- 
ant's good  character,  by  showing  particular  acts 
of  bad  conduct,  but  as  the  evidence  of  the  defend- 
ant was  incompetent  the  error  in  receiving  rebut- 
tal evideooe  is  immaterial*  Horgan  v.  State,  88 
Ala.2!8L 

Where  on  cross-examination  of  defendant's  wit- 
ness it  is  disclosed  that  the  defendant  had  been  in 
the  reform  school,  he  may  show  that  his  admission 
was  obtained  there  for  maintenance  and  education. 
Abemethy  f.  Com.  101  Fa.  822. 

The  state  may  prove  that  the  defendant  kept  a 
bouse  of  ill  fame  to  rebut  evidence  of  good  char- 
acter proved  for  him,  where  he  was  charged  with 
vape.    State  v.  Jerome,  88  Ck)nn.  265. 

If  defendant  elicits  on  oroes-examination  of  the 
prosecuting  witnesses,  a  good  character  for  the  ac- 
cused, the  prosecution  may  prove  under  Rtat.  6  &  7 
Wm.  rv.,  chap.  14,  previous  conviction,  the  same  as 
though  the  witnesses  were  defendant's  witnesses. 
Beg.  V.  Gadbury,  8  Gar.  k  P.  676. 

The  prosecutor  may  rebut  evidence  of  good 
character  on  the  part  of  the  accused  though  except 
In  case  of  previotis  conviction  it  is  unusuaL  Keg. 
▼.  Hughes,  1  Cox,  O.  a  44. 

Where  the  prisoner  cross-examines  the  witness 
for  the  prosecution,  and  eildts  evidenee  of  a  good 
character  for  the  defendant,  the  prosecution  may 
rebut  this  under  18  &  14  Vict,  by  showing  a  prior 
oonvictlon  (But  14  ft  16  Vict.  chap.  19, 1  9,  allow, 
flng  such  proof,  was  repealed  by  24  &  26  Vict.  chap. 
96.)  Keg.  v.Shrlmpton,8Car.  &K.878,6  0ox;aG. 
887. 

Am  to  evIdsTice  of  eharaeUr  ereating  a  douhU 

Evidence  of  good  character  may  generate  a 
doubt  as  to  prisoner's  guilt,  but  an  instruction  to 
that  effect  should  be  refused  where  there  is  no  evi- 
dence as  to  character.   Drake  v.  State,  61  Ala.  80. 

Evidence  of  the  defendant's  good  character  may 
aenerate  and  create  a  doubt  as  to  his  guilt,  and  is 
to  be  considered  with  ihe  other  evidence  in  the 
case.  Williams  v.  State,  6»  Ala.  411;  Felix  v.  State, 
18  Ala.  720;  Hall  v.  State,  40  Ala.  698;  People  v. 
Bowman,  81  Oal.  666;  People  v.  Doggett,  62  Oal.  27; 
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People  V.  Bell,  49  Cal.  486;  Carson  v.  State,  50  Ala. 
134:  Fields  v.  State,  47  Ala.  606,  11  Am.  Uep.  771; 
State  V.  Howell,  100  Mo.  628;  Shropshire  v.  State. 
81  Ga.  689;  Cora.  v.  Carey,  2  Brewst.  404;  People  v. 
Wileman.  44  Hun,  187;  Stephens  v.  People,  4  Park. 
Crim.  Rep.  896:  People  v.  Sprijrsrs,  83  N.  Y.  S.  K. 
980;  Stover  v.  People,  66  N.  Y.  816;  Berosen  v.  Peo- 
ple, 48  N.  Y.  6,  reversing  67  Barb.  824;  People  v. 
Clements, 42  Hun,  853;  People  v.  Moett.  23  Hun,  60; 
People  V.  Lamb,  2  Keyes,  860;  United  States  v. 
Jones,  81  Fed.  Kep.  718;  Heine  v.  Com.  01  Pa.  145; 
Hanney  v.  Com.  116  Pa.  828;  Com.  v.  deary,  8  L.  R. 
A.  801, 186  Pa.  64;  Pate  v.  State,  94  Ala.  14;  Johnson 
V.  State,  94  Ala.  86. 

An  instruction  that  evidence  of  character  may 
tend  to  create  a  doubt  which  would  not  otherwise 
exist  in  favor  of  the  accused  or  remove  a  doubt  al- 
ready existing  against  him,  is  favorable  enough 
for  the  accused.    State  v.  Spooner,  41  La.  Ann.  780. 

An  instruction  that  previous  good  character  is 
not  of  itself  a  defense  but  is  a  circumstance  which 
should  be  considered  by  the  Jury  in  connection 
with  all  the  other  evidence,  and  it  may  be  sufficient 
to  turn  the  scale  in  his  favor,  but  its  value  as  de- 
fensive evidence  is  to  be  determined  by  the  jury, 
is  not  error.    State  v.  Donovan,  61  Iowa,  278. 

Good  character  may  of  itself  create  a  rca5ionable 
doubt  and  is  to  be  considered  with  other  evidem-e. 
A  dictum  in  People  v.  Stewart,  28  Cal.  396,  that  a  Jury 
may  be  instructed  that  evidence  of  good  character 
Is  not  entitled  to  any  weight  except  in  doubtful 
cases  is  overruled.    People  v.  Ashe,  44  Cat  288. 

A  charge  stating  that  the  good  character  of  de- 
fendant 18  sulBcient  to  generate  a  doubt,  is  erro- 
neous as  it  is  indefinite,  and  may  mean  that  the  de- 
fendant has  proved  such  a  character  on  the  trial 
as  to  create  a  doubt.  Bamett  v.  State,  83  Ala.  40; 
Smith  V.  State,  47  Ala.  610;  Cole  v.  State  (Miss.) 
May  21. 1888. 

It  is  error  to  charge  that  proof  of  good  character 
Is  sufficient  to  raise  a  reasonable  doubt  in  the 
minds  of  the  Jury,  when,  excluding  such  proof,  the 
evidence  is  sufficient  to  satisfy  them  of  the  guilt  of 
the  accused.  Wesley  t.  State,  87  Miss.  3^7, 76  Am. 
Dec.  62. 

Ac  Instruction  that  evidenoe  of  good  character 
is  insufficient  to  raise  a  reasonable  doubt  when,  ex- 
cluding such  evidence,  the  case  is  otherwise 
made  .out  against  the  accused,  is  objectionable  as 
evidence  of  good  character  in  some  cases  may  turn 
the  scales,  but  in  this  case  the  indisputable  fact  of 
the  atrocious  murder  rendered  a  verdict  of  guilty 
inevitable  and  there  is  no  material  error.  Colo- 
man  V.  State,  60  Miss.  464. 

Good  characteris  afaottobeoonsidered  in  every 
case  where  proved,  and  may  create  a  doubt,  and  la 
more  important  in  doubtful  cases;  but  where  the 
guilt  is  established  notwithstanding  evidence.of 
good  character,  it  is  the  duty  of  the  Jury  to  con- 
vict irrespective  of  good  character.  United  States 
V.  Jackson,  29  Fed.  Kep.  608. 

An  instruction  that  evidence  of  good  character 
may  of  itself  generate  a  doubt  was  properly  re- 
fused where  the  court  charged  that  the  Jury  xnight 
consider  the  evidence  of  character  in  connection 
with  the  other  evidence.  Bridenoe  of  good  char^ 
acter  should  apply  to  the  time  of  the  oommiisioo 
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chastity.  In  reversing  tbe  Judnnent  in  that 
case  the  court  said :  "*  The  indictment  is  for 
keeping  a  disorderly  house,  not  the  keeper's 
character  for  being  a  common  prostitute,  or 
having  a  reputation  for  want  of  chastity. 
Such  evidence  was  not  admissible,  because 
It  did  not  tend  to  prove  the  issue  to  be  tried. " 


See  also  AUen  r.  Stats,  15  Tex.  App.  820. 
The  attorney -general  has  referred  us  to  sev- 
eral  cases  in  which  It  is  held  that  common 
reputation  as  to  the  character  of  the  defend* 
ant  is  admissible.  It  is  so  held  in  8tate  v. 
McDatoeU,  1  Dudley,  L.  846 ;  but  the  court, 
while  stating  that  the  admissibility  of  such 


of  the  alleged  crime,  and  apply  to  the  trait  of  obar- 
acter  involved.    Edmonds  v.  Btate,  84  Ark.  720. 

Ad  instruotioD  that  In  all  doubtful  cases  of  guilt 
^neral  good  cbaracter  is  to  be  regarded  as  a  strong 
circumstance  in  favor  of  accused,  is  objectionable 
in  the  use  of  the  word  ^'strong.**  SchaUer  v.  State, 
14  Mo.  6Q». 

An  iuBtructloD  that  the  defendant  may  put  his 
good  'reputation  before  them  as  a  kind  of  make- 
weight in  his  favor  if  there  is  a  pioch  in  the  ease, 
is  error.  It  must  be  considered  as  other  evidence. 
State  V.  Daley,  68  Vt.  442, 88  Am.  Rep.  604. 

Proof  of  good  character  on  the  part  of  the  de- 
fendant charged  with  homicide  is  not  sufficient  to 
raise  a  reasonable  doubt  of  the  killing  being  done 
with  a  criminal  intent.  Bprlngfleld  v.  State  (AlaJ 
June  7. 1893. 

See  further,  the  next  two  snbdivislonsL 

Am  to  limitino  ttt  eonsUleralion  onltf  to  daubtftU 

It  is  error  to  instruct  the  Jury  that  evidence  of 
good  character  can  only  be  considered  in  doubtful 
cases.  People  v.  Lee  (Oal.)  Nov.  1886;  State  v. 
Barth,  86  8.  C.  176, 60  Am.  Bep.  486;  United  States 
V.  Boudenbush,  1  Baldw.  614;  United  States  v. 
Ounnell.  6  Mackey,  196;  State  v.  Edwards,  18  S* 
a  80;  Stewart  v.  State,  82  Ohio  St.  477;  State  v. 
Henry,  60  N.  C.  66;  State  v.  0*Oonnor,  81  Mo.  889; 
Baker  v.  State,  68  N.  J.  L.  46;  People  v.  Hancock,  7 
Utah,  170;  Long  v.  State,  28  Neb.  83. 

An  instruction  to  the  effect  that  evidence  of  good 
character  is  to  be  considered  only  in  case  there  is  a 
^oubt,  and  is  to  be  used  to  solve  but  not  to  estab- 
lish the  doubt,  is  erroneous.  Evidence  of  good 
character  is  to  be  considered  with  all  the  other  evi- 
dence.  State  v.Sauer,  88  Minn.  488. 

An  instruction  that  a  good  character  can  only 
«vali  In  case  of  doubt,  and  if  you  believe  from  the 
evidence  he  is  guilty,  his  previous  good  cbaracter 
cannot  avail,  is  error  (criticising  People  v.  Ghleason, 
1  Nev.  176j.  But  it  is  not  substantial  error  in  this 
case  because  the  defendant  has  been  proven  guilty 
by  the  undisputed  facts  and  his  own  evidence. 
State  V.  SUngerland,  19  Nev.  186. 

But  an  Instruction  that  the  good  oharaoter  of 
the  accused  can  only  be  taken  into  consideration 
when  the  Jury  have  a  reasonable  doubt  as  to 
whether  the  defendant  is  the  person  who  com- 
mitted the  olfense  with  wliich  be  is  charged  was 
held  not  erroneous.  People  v.  Gleason,  1  Nev.  178. 
iThls  is  substantially  overruled  in  State  v.  SUnger- 
land, gupra.) 

An  instruction  that  ^'evidence  of  character  can 
only  be  considered  in  cases  where  the  guilt  of  the 
accused  is  doubtful**  is  error  but  not  prejudicial 
where  the  guilt  is  conclusively  proven.  See  also 
People  V.  Ashe,  44  CaL  288;  People  v.  ITenwick,  46 
€aL287. 

An  instruction  that  previous  good  character  is 
of  great  weight  in  doubtful  cases,  and  of  less 
weight  in  leas  doubtful  cases,  is  erroneous  as  the 
defendant  is  entitled  to  its  consideration  without 
disparagement.   Johnson  r.  State,  84  Neb.  267. 

An  instruction  that  evidence  of  good  character 
may  be  submitted  for  the  defendant  in  every  case 
of  homicide,  and  when  a  doubt  arises  such  doubt 
is  conclusive  in  his  favor,  does  not  imply  that  such 
evidence  is  only  to  be  considered  in  oases  of  rea- 
sonable doubt,    Kilpatrick  v.  Ck>m.  81  Pa.  1961 
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An  instruction  that  In  effect  charges  that  good 
character  is  to  be  considered  only  in  ease  of  doubt 
is  erroneous,  as  it  would  never  be  considered,  the 
defendant  being  entitled  to  a  verdict  of  acquittal 
without  such  evidence.  Holland  v.  State,  ISL  Ind. 
668. 

And  where  the  homicide  is  proved,  no  Instruction 
as  to  oharaoter  could  defeat  the  legid  presumption 
of  intention  to  kill.  People  ▼.  IfilJgate,  6  OaL  127; 
People  V.  Roberts,  6  CaL  214. 

In  oases  of  doubt  good  character  Is  oawmtlal  to 
maintain  the  defense,  but  where  the  charge  Is  al>- 
solutely  proven  or  clearly  established  It  can  be  of 
no  avalL  People  v.  Kirby,  1  Wheel.  Orim.  Gas.  64; 
United  States  v.  Johnson,  26  Fed.  Bep.  682;  Oox- 
well  V.  State,  66  Cku  808;  United  States  v.  SmlUi,  2 
Bond,  828;  Bernhardt  v.  State,  82  Wia.  28;  S^te  v. 
Wells,  1 N.  J.  L.  424,  1  Am.  Deo.  211;  Com.  v.  Bob- 
Inson,  Thaoher  Crim.  Cas.  280:  Com.  v.  Hardy,  2 
Mass.  817. 

If  tlie  case  Is  not  doubtful.  If  the  testimony  car- 
ries conviction  of  the  truth  of  the  guilt  beyond  a 
reasonable  doubt  to  the  minds  of  the  Jury,  charac- 
ter is  not  to  be  considered.  Good  character  helps 
in  case  of  doubt   People  v.  Mead,  60  Mich.  22& 

Character  Is  a  droumstance  to  be  considered  In 
case  of  doubt.  Character  wflJ  ezphUn  equivocal 
conduct  in  favor  of  Innocence,  but  wlU  not  out- 
weigh satisfactory  proof  of  guilt.  United  States 
V.  Means,  42  Fed.  Bep.  699. 

Oood  character  Is  no  defense  where  the  crime  Is 
plainly  proven  to  the  satisfaction  of  the  jury  no^ 
withstanding  the  evidence  of  good  character.  Bui 
if  the  evidence  is  doubtful  or  conflicting  the  im» 
portanoe  of  good  character  Is  thereby  increased* 
United  States  v.  Newton,  62  Fed.  Bep.  276. 

Where  the  evidence  is  positive  and  satJsfactoiy 
to  the  Jury,  good  character  cannot  overcome  the 
presumption  of  guilt.  Evidence  of  good  oharaoter 
ought  to  have  weight  where  the  facts  are  doubt- 
ful, or  admit  of  different  Interpretations.  United 
States  V.  Freeman,  4  Mason,  606. 

If  the  evidence  leaves  it  a  matter  of  fair  and  rea- 
sonable doubt  whether  a  party  is  guilty  or  not  in 
common  cases,  if  you  prove  that  a  prisoner  up  to 
that  time  has  always  maintained  a  good  character, 
it  will  apply  and  balance  in  his  favor,  but  If  the 
evidence  of  guilt  is  satisfactory  evidence  of  pre- 
vious good  character  cannot  avalL  Bex  v.  Haigh, 
81  How.  St.  Tr.  1122. 

Evidence  of  good  character  Is  to  be  considered 
In  cases  of  doubt.  If  criminal  intent  is  so  satlsfaiv 
torlly  shown  as  to  leave  no  doubt,  evidence  of 
good  character  cannot  avalL  United  States  v. 
Allen,  10  Biss.  90. 

Evidence  for  the  accused,  charged  with  murder, 
to  prove  his  good  character  for  peace  must  be  dl- 
redted  to  his  general  character.  But  this  Is  only 
admissible  in  doubtful  cases.  MoDaniel  v.  State,  8 
Smedes  &  M.  401, 47  Am.  Dea  98. 

See  also  subdivisions— ^'Creating  a  doubt**  and, 
**Bffeot  of  proof  of  character.** 

WHoM  and  e#eet  of  aoidsnee  a»  to  thameten 

Evidence  of  good  character  Is  to  be  considered 
with  all  the  other  evidence  as  any  •ther  fact.  Mo- 
Queen  V.  State,  82  Ind.  72;  State  v.  MoNally,87  Mo. 
044;  Lee  v.  State,  2  Tex.  App.  839;  State  v.  Alex- 
ander, 66  Mo.  148;  Territory  v.  Klehn  (Wash.  Tetr.) 
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evidence  **  can  be  fully  shown,  *  cites  no  cases 
in  support  thereof.  la  8park»  y.  Stats,  69 
^a.  82,  87,  the  court  says  that,  **  accom- 
panied by  evidence  [which  appears  to  have 
been  given]  that  the  defendant  held  herself 
out  as  having  control  over,  managing,  and 


keeping  the  house,  and  that  it  was  frequented 
by  persons  of  dissolute  habits,  and  that  the 
reputation  of  its  inmates  for  chastity  was 
baa,  it  was  permissible  to  show  that  the 
character  of  the  defendant  for  chastity  was 
bad.**    The  same  doctrine  seems  to  be  held 


Jan.  e.  1889;  Bear.  v.  Whltlog,  7  Oar.  ft  P.  771;  Bex 
V.  Stannard,  7  Oar.  ft  P.  878. 

But  If  the  Jury,  from  a  oooBlderatlon  of  all  the 
evidence  Indudlng  that  of  otaaraoter,  believe  the 
defendant  la  ffullty  they  should  oonvlot  notwlUu 
tandlng  the  previous  (rood  character  of  the  de- 
fendant. People  V.  Brooks,  181 N.  Y.  821,  aflirmtoft 
89  N.  Y.  S.  B.  827;  People  v.  Kerr,  8  N.  Y.  Supp.  874; 
State  V.  Doujrlass,  M  Kan.  818;  People  v.  Smith,  69 
Cal.  8Q1;  flirsohman  v.  People,  101  III.  688;  State  v. 
Kllgore,  70  Mo.  648;  State  v.  MoMurpby,  60  Mo.  261: 
Freeland*8  Oase*  1  City  Hall  Bea  82;  Hatboook  v. 
State,  88  Oa.  91;  Armor  v.  State.  68  Ala.  178:  Becker 
T.  Com.  CPa.)  May  ft.  1887:  Lowenberyr  v.  People,  6 
Park.  Grim.  Bep.  Hi;  State  v.  Levi^me,  17  Kev.  486; 
State  V.  Leppere,  86  Wis.  866. 

Evidence  of  good  cbaraoter  is  to  be  considered  by 
the  jury,  but  to  instruct  as  to  the  weigbt  to  be 
^ven  such  evidence  is  error.  Lockhart  v.  State, 
3  Tex.  App.  607. 

The  defendant  should  be  permitted  to  prove  bis 
cood  character,  and  it  is  error  to  refuse,  but  as 
against  tbe  positive  declarations  of  honest  witnesses 
It  oo^ht  not  to  be  permitted  to  weigh,  and  the  re- 
fusal in  this  case  is  immaterial  error.  State  v. 
Weils,  1 N.  J.  L.  42«,  1  Am.  Dea  2U. 

It  wss  beld  that  against  facts  positively  or  strong- 
ly proven,  good  character  cannot  avail,  but  it  is  to 
be  considered  in  determming  his  guilt  or  innocence. 
State  V.  Turner.  19  Iowa,  144. 

But  this  case  is  substantially  overruled  In  State 
T.  Northrup,  infrtu 

Bat  an  instruction  that  evidence  of  good  char- 
ACter  Is  to  be  considered  with  all  the  other  facts, 
but  is  not  a  ^defense,  as  against  facts  positiyely 
proven,  is  error.  State  ▼.  Homing,  48  Iowa,  168; 
State  V.  Northrup,  48  Iowa,  688, 80  Am.  Bep.  408; 
State  V.  Oustafson,  60  Iowa,  19A;  State  v.  Lindley, 
m  Iowa.  848. 88  Am.  Bep.  189. 

And  an  instruction  to  allow  evidence  of  good 
«haracter  such  weight  as  the  Jury  believe  it  fairly 
entitled  to,  as  tendmg  to  show  that  men  of  such 
character  would  not  be  likely  to  commit  the  crime 
charged,  is  not  erroneous.  State  v.  Ormiston,  88 
Iowa,  148. 

A  charge  that  the  peaceable  character  of  the 
accused  was  a  strong  oiroumstance  to  ^hlch  the 
defendant  was  entitled  but  diminishing  in  strength 
as  the  witness  against  him  is  corroborated  by  otheis, 
and  whether  it  would  raise  a  reasonable  doubt  was 
to  be  determined  from  all  the  evidence,  was  not 
error.    Bpps  v.  State,  19  Ga.  102. 

Evidence  of  a  high  character  for  honesty,  which 
is  uncontradicted,  ought  to  satisfy  the  Jury  of  the 
innocence  of  the  accused,  unless  the  evidence  of 
guilt  is  so  clear  as  to  leave  no  doubt,  where  a  man 
has  attamed  a  high  position  for  honesty  in  the 
eommunity  and  is  charged  with  the  crime  of  being 
a  sneak  thief.    Gavender  v.  State,  128  Ind.  47. 

Evidence  of  good  character  is  to  be  considered 
with  the  rest  of  the  evidence  as  a  part  of  the  whole, 
and  it  is  for  the  Jury  to  say  whether  it  creates  a 
reasonable  doubt  as  to  the  defendanrs  guilt. 
Bacon  v.  State,  22  Fla.  61. 

The  refusal  of  an  Instruction,  tjat  if  a  good 
character  is  established  in  a  doubtful  case  the  law 
presumes  he  would  not  commit  the  crime,  was  not 
error,  where  the  Jury  were  told  to  consider  bis 
•haraoter  with  other  evidenoe.  State  v.  Under- 
wood, 70  Mo.  88QL 

Having  inatmoted  that  m  a  doubtful  case,  where 
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the  evidence  hangs  even,  character  would  turn  the 
scale,  a  further  instruction  that  If  the  crime  is  con- 
clusively proved  beyond  all  doubt,  good  character 
will  not  avail,  does  not  mean  that  they  are  not  to 
consider  the  evidence  of  good  character.  People 
V.  Sweeneyt  188  N.  Y.  809,  affirming  86  N.  Y.  8.  B. 
76. 

And  an  instruction  that  evidence  of  good  char- 
acter is  proper  in  all  criminal  oases  and  in  doubtful 
cases  frequently  becomes  material,  and  is  sufBdent 
to  turn  the  scale  in  favor  of  the  accused;  and  should 
the  Jury  be  in  doubt  as  to  the  facts  or  guilt  of  the 
defendant  as  charged,  you  may  give  evidence  of 
previous  good  character  such  weight  as  will  turn 
the  scale  m  his  favor  and  find  him  not  guilty,— is 
too  broad  and  favorable.  State  v.  McGtnnis,  0 
Nev.  109. 

Good  character  is  to  be  considered  when  the 
evidence  is  nearly  balanced,  but  where  the  Jury 
are  satisfied  of  the  guilt  of  the  accused  it  is  of  but 
little  weight.  Bex  v.  IHlvlson.  81  How.  St  Tr.  217; 
State  V.  Manluff,  1  Houst.  Grim.  Bep.  209. 

See  further,  **  Creating  a  doubt,"  *'Limltmg  tr 
doubtful  oases,**  sui^ra. 


^  to  ffte  ds0rss  of  {yuOt  or  erffiMk 

Evidence  of  good  cbaraoter  is  to  be  considered  in 
determining  the  guilt,  and  also  the  degree  of  crime. 
Davis  V.  State,  10  Qa.  101;  Bosenbaum  v.  State,  88 
Ala.  864. 

And  the  Jury  may  consider  evidence  of  good 
chai-acter  on  the  question  of  guilt,  but  may  also 
consider  it  in  mitigation  of  punishment  Aneals 
T.  People.  184 I1L40L 

It  is  error  to  charge  the  Jury  that  in  cases  of 
atrocious  crimes  that  evidence  of  character  has 
little  weight,  but  is  to  be  considered  In  minor 
petty  crimes.  Harrington  v.  State,  19  Ohio  St.  264; 
Oancemi  v.  People,  16  N.  Y.  601. 

These  cases  refuse  to  follow  the  early  case  of  Oom. 
V.  Webster,  infra,  and  which,  as  appears  from 
Gom.  V.  Leonard,  infrti»  is  not  the  law  in  that  state 
now. 

Against  facts  strongly  proved  good  character 
cannot  avail.  It  is  in  small  crimes  that  evidence  of 
a  good  character  will  satisfy  a  Jury  that  the  accused 
is  not  lik^  to  yield  to  temptation.  In  such  a  case 
where  the  evidence  is  doubtful,  proof  of  character 
may  be  given  with  good  effect.  But  the  accused 
has  a  right  to  offer  evidence  of  good  character 
even  if  chargud  with  a  crime  of  high  degree.  The 
state  cannot  assail  his  character  till  put  in  issue. 
Com.  V.  Webster,  in^ixL    (But  see  next  case.) 

Evidence  of  good  character  of  the  accused  may 
be  considered  by  the  Jury,  although  reasonable 
doubt  has  not  yet  been  produced  by  other  evidence. 
The  cases  of  Com.  v.  Webster,  6  Cush.295,  52  Am. 
Dec  711,  and  Com.  v.  Hardy,  2  Mass.  817,  discrim- 
inating between  crimes  of  great  and  lesser  magni- 
tude, were  before  Qen,  Stat.,  chap.  116,  •  6,  providing 
that  the  courts  shall  not  charge  tbe  Jury  with  re- 
spect to  matters  of  fact.  Com.  v.  Leonard,  140 
Mass.  478,  64  Am.  Bep.  483. 

An  instruction  that  character  cannot  avail 
against  facts  positively  proven,  and  that  in  cir- 
cumstantial evidenoe  it  might  acquit,  and  that  it  is 
of  little  or  no  avail  in  higher  crimes,  was  sustained, 
following  Com.  t,  Webster,  supra;  Hogan  v.  State. 
88  Wis.  288.  I.  T 
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in  BetU  Y.  8tate,  08  Ind.  375,  although  not 
necessary  to  the  decision.  We  think,  how- 
ever, that  the  better  authorities,  as  well  as 
the  better  reason,  are  opposed  to  the  doctrine 
of  these  cases ;  and  we  are  not,  therefore,  dis- 
posed to  follow  them.  The  case  of  People  v. 
JSaundtrs,  29  Mich.  269,  cited  by  the  attorney - 

feneral,  simply  holds  that  under  section 
702  of  the  Compiled  Laws  of  Michigan, 
which  makes  the  letting  of  a  dwelling-house, 
^  knowing  that  the  lessee  intends  to  use  it  as 
a  place  of  resort  for  the  purpose  of  prostitu- 
tion and  lewdness,"  a  crime,  the  prosecutor 
may  prove  that  the  lessee  is  a  woman  of  ill 
repute,  and  had  previously  kept  bouses  of  ill 
repute.  But  it  does  not  hold  that  the  char- 
acter of  the  defendant  can  be  attacked.  We 
therefore  decide  that  it  was  error  to  permit 
the  state  to  offer  evidence  relating  to  the  de- 
fendant's character. 

The  language  used  by  the  attorney -general 
In  his  argument  to  tJie  jury,  of  which  the 
defendant  complains,  was  as  follows :  **  Gen- 
tlemen, of  course  it  is  not  proper  for  me  to 
remark  upon  the  failure  of  the  respondent  to 
testify  in  this  case;  but  if  she  stands  here, 
as  a  defendant,  to  meet  these  char|^es,  it  is 
her  duty  to  meet  not  by  her  own  testimony, — 
It  is  her  privilege  to  testify  or  not, — but  she 
can  put  on  other  witnesses  to  show  that  her 
house  is  the  moral  place,  the  pure  place, 
that  she  would  have  you  believe.  It  is  a 
Bcrious  matter  if  she  does  not  answer  the 
questions  that  are  asked  about  it.     She  could 

Erove  that  it  is  all  right  by  others ;  that  her 
ouse  is  a  pure  place.  .  .  .  She  does  not 
dare  to  put  in  her  testimony ;  for  the  testi- 
mony for  the  defense  would  show  you,  more 
plainly  than  the  testimony  that  has  gone  in 
on  the  side  of  the  state,  as  to  this  house  at 


No.  20  Walker  street  being  a  house  of  pros- 
titution." While  we  do  not  think  that  the 
use  of  this  language  furnishes  sufficient 
ground  for  a  new  trial,  as  the  attorney -gen- 
eral expressly  stated  that  it  was  not  proper 
for  him  to  remark  upon  the  failure  of  the  de- 
fendant to  testify,  yet,  as  the  matter  has  been 
brought  up  on  the  record,  and  formally  urged 
as  a  ground  for  new  trial,  we  can  do  no  less 
than  express  our  disapprobation  of  this  line 
of  argument  on  the  part  of  the  state.  It  was 
the  defendant's  privilege,  as  well  as  right, 
oot  only  to  remain  silent  herself,  but  also 
not  to  offer  any  testimony  in  her  defense, 
but  to  rely  upon  the  presumption  of  inno- 
cence which  obtained  in  her  favor,  and  the 
insufficiency  of  the  evidence  produced  by  the 
state  to  convict  her.  In  other  words,  the 
state  was  bound  to  prove  her  guilty,  with- 
out any  assistance,  either  active  or  passive, 
on  her  part.  To  assume  in  argument,  there- 
fore, that  testimony  for  the  defeni>e,  if  of- 
fered, would  show,  more  plainlv  than  that 
put  in  by  the  state,  that  the  de^ndant  was 
guilty,  was  certainly  going  somewhat  be- 
yond the  limit  of  legitimate  inference.  But, 
m  order  to  constitute  said  objectionable  re- 
marks a  ground  for  new  trial,  in  any  event 
it  was  the  defendant's  dutv  to  have  objected 
thereto  at  the  time,  and  to  have  requested  the 
court  to  charge  the  jury  not  to  consider  them, 
which,  so  far  as  the  record  shows,  she  failed 
to  do.  Young  v.  State,  19  Tex.  App.  586 ; 
Com^  V.  State  (Tex.  Grim.  App.)  20  8.  W. 
Rep.  547;  16  Am.  &  Eng.  Encyclop.  Law, 
527.  and  cases  in  note  i,  p.  528. 

For  the  error  first  above  specified,  we  grant 
the  defendant  a  new  trial. 

Petition  granted,  ■ 
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John  FOLEY,  JR.,  et  al.,  Bespts,, 

V, 

MUTUAL   LIFE    INSURANCE    CO.   OF 
NEW  YORK,  Appt. 

(188  N.  Y.:833.) 

1«  A  s^ardian  In  BoeaugB  haa  no  control 
of  the  personal  property  of  him  mrards 

and  has  do  power  or  right  to  aurrender  a  policy 
of  life  Insuranoe  payable  to  them,  although  It  is 
upon  his  own  hfe. 

8*  There  is  no  acquiescence  In  or  ratifi- 
cation of  the  surrender  of  a  llfb  insur- 
ance policy  by  a  guardian  in  socage  made 
without  the  knowledge  of  the  beneflcarles  when 
they  were  minora,  where  they  have  not  con- 
sciously or  Intentionally  acquiesced  In  or  ratified 
it  or  taken  the  fruits  of  it,  or  done  anything  to 
mislead  or  prejudice  the  Insuranoe  company. 

8«  Minor  children  do  not  become  re- 
sponsible for  money  used  for  thetr  support 
by  their  father,  who  is  able  to  support  them,  if 
instead  of  using  his  own  means  for  that  purpose. 


hie  uses  the  proceeds  of  a  life  Insuranoe  poUoy 
belooging  to  them,  which  he  surrendered  witlioat 
authority* 

^  (Jane6,1808w) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
special  term  for  New  York  County  in  favor  of 
plaintiffs  in  an  action  brought  to  compel  the 
reinstatement  of  a  life  insurance  policy  which 
was  alleged  to  have  been  canceled  without 
lawful  authority.    Affirmed, 

Statement  by  Earl,  J. : 

On  the  80th  day  of  January,  1876,  the 
defendant  issued  to  John  Foley  an  endow- 
ment policy,  whereby,  in  consideration  of 
certain  annual  payments  to  be  made,  it 
promised  to  pay  him  the  sum  of  $10,000  on 
the  8d  day  of  January,  1891,  or,  if  be  should 
die  before  that  time,  then  to  make  payment 
of  that  sum  to  his  executors,  administrators. 


NOTB.— The  law  as  to  the  powers  of  a  guardian 
In  socage  is  presented  in  the  above  case  with  so 
much  fullness  as  to  make  the  case  the  most  im- 
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portant  American  case  on  the  subject,  and  valuable 
from  an  historical  point  of  view,  even  in  states 
where  such  a  guardianship  may  not  be  reoogniaed» 
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or  assigns,  within  sixty  days  after  notice  and 
proof  of  his  death.  On  the  25th  day  of  July, 
1879,  he  assigned  the  policy  to  his  wife  and 
eight  children.  In  November,  1879,  his  wife 
died,  and  afterwards  one  of  the  children  also 
died.  His  wife  left  a  will  in  which  she  gave 
all  her  property,  real  and  personal,  to  her 
children,  and  nominated  her  husband  execu- 
tor of  the  will,  and  appointed  him  guardian 
of  the  children  during  their  minority.  On 
the  16th  day  of  April,  1888,  the  premiums 
on  the  policy  having  been  regularly  paid, 
and  the  policy  then  being  in  force,  Foley, 
assuming  to  act  as  executor  of  his  wife's 
will  and  guardian  of  the  children,  surren- 
dered the  policy  to  the  defendant,  in  con- 
sideration of  the  sum  of  $7, 220  paid  by  it  to 
faim,  and  thereupon  it  canceled  the  policy, 
and  has  ever  since  remained  in  its  possession. 
At  the  time  of  such  surrender  the  seven 
cliildren  interested  in  the  policy  were  all 
minors.  Thereafter  the  plaintiff  John  Foley, 
Jr.,  and  Madeleine  Foley,  became  of  age, 
and  John  Foley,  Jr. ,  was  appointed  guardian 
of  his  infant  brothers  and  sisters,  and  in 
January,  1890,  the  plaintiffs  tendered  to  the 
defendant  all  the  premiums  on  the  policy 
which  became  due  after  its  surrender,  and 
demanded  that  it  should  be  reinstated.  The 
defendant  refused  to  accept  the  money  so 
tendered  and  to  reinstate  the  policy,  and  then 
this  action  was  commenced  by  the  plaintiils, 
and  they  prayed  judgment  that  the  surrender 
of  the  plaintiffs'  interest  in  the  policy  be  set 
aside  and  adjudsred  void, and  that  the  policy 
be  declared  to  be  in  full  force,  and  a  sub- 
sisting policy  of  insurance  in  their  favor. 
The  defendant  answered  the  complaint,  and 
the  action  was  brought  to  trial  at  a  special 
term  of  the  supreme  court,  and  the  court  ad- 
judged that  the  surrender  of  the  policy  was 
illegal  and  void,  and,  the  policy  having 
then  bv  its  terms  matured,  it  ordered  jud^r- 
ment  in  favor  of  the  plaintiffs  for  seven 
ninths  of  the  $10,000,  less  seven  ninths  of 
the  premiums  remaining  unpaid  thereon. 
From  the  judgment  entered  at  the  special 
term  the  defendant  appealed  to  the  general 
term,  and,  from  affirmance  there,  to  this 
court. 


Messn,  Jnlien  T,  Davies  and  Edward 
Iiyman  Short,  for  appellant: 

Upon  the  death  of  Mrs.  Foley,  an  estate  in 
lands  having  beeome  vested  m  the  infant 
children,  the  guardianship  of  these  infants,  and 
of  their  real  and  personal  estate,  with  the 
rights,  powers,  and  duties  of  a  guardian  in 
flocage,  belonged  to  their  father,  Foley,  8r. 

Tarry  v.  Black,  58  N.  Y.  189;  K.  Y.  Rev. 
Stat  pt.  2,  1st  ed.  art.  1,  chap.  1,  title  1,  p. 
718;  Be  Hpnes,  105  N.  Y.  560;  Sylvester  v. 
RaUton,  81  Barb.  286;  MeCray  v.  McGray,  80 
Barb.  688;  Cagger  v.  Canting,  64  N.  Y.  4-26. 

John  Foley,  Sr.,  as  such  statutory  guardian 
of  the  infant  children,  had  control  of  their 
lands  and  personal  estate.  He  was  the  so-called 
statutory  guardian  in  socage. 

Torry  v.  Black,  58  N.  Y.  187. 

A  guardian  in  socage  at  common  law,  strictly 
80  called,  prior  to  the  Statute  of  12  Car.  II. 
chap.  24,  A.  D.  1660,  had  control  of  the  per- 
sonal estate  as  well  as  the  lands  of  his  ward. 
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Co.  Litt  Ist  Am.  ed.  Butler  &  H.  notes,  83 
B.  Chambers,  Chanceiy  Jurisdiction  as  to 
Infants,  London,  1842;  Bedell  v.  Constabie, 
Yaughan,'185;  Simpson,  Infants,  2d  ed.,  Lon- 
don, 1890;  2  Kent,  Com.  224;  Macpherson.  In- 
fancy, p.  71;  Bingham,  Infancy,  1st  Am.  ed. 
1824,  p.  168. 

The  new  statutory  guardian  was  substan- 
tially the  former  ffuardian  in  socage  appointed 
by  the  deed  or  will  of  the  father,  and,  as  such 
had  control  of  the  personal  estate  as  well  as 
the  lands. 

Prior  to  the  Revised  Statutes  of  1880,  there- 
fore, the  euardian  in  socage  in  Kew  York  had 
control  of  the  peisonalty. 

Jackmn  v.  Vredehbergh,  1  Johns.  164;  Byrne 
▼.  Van  Hoeten,  5  Johns.  67. 

This  so-called  statutory  guardian  in  socage 
has  control  of  the  personalty. 

Because  such  guardianship  arises  when  no 
testamentary  or  other  guardian  is  appointed, 
and  such  testamentarv  or  other  guardian  has 
control  of  the  personalty. 

See  2  Rev.  Stat  1st  ed.  pt  2,  chap.  8,  title 
8.  quoted  below;  Tru»  v.  Old,  6  Rand.  (Va.) 
655,  18  Am.  Dec.  748. 

Because  the  testamentary  guardianship,  or 
guardianship  by  deed,  is  valid  and  effectual 
against  the  guardian  in  socage  (See  2  Rev.  ytat. 
Ist  ed.  pt.  2,  chap.  8,  title  8.)  and  the  rights 
and  authority  of  the  so-called  statutory  guard- 
ian in  socage  is  superseded  in  all  cases  where 
a  testamentary  or  other  guardian  shall  have 
been  appoioted. 

Emerson  v.  Spker,  46  N.  Y.  598. 

Because  "all  statutory  provisions  that  are  or 
shall  be  in  force  relative  to  guardians  in  socage 
shall  be  deemed  to  apply"  (sec.  6),  and  such 
statutes  recognized  this  so-callea  statutory 
guardian  in  socage  as  having  a  control  over 
personalty.  See  §  20,  and  cdso  §§  2  and  3 
of  chap.  8;  Torry  v.  Black,  58  N.  Y.  189; 
Fonda  v.  Van  Home,  15  Wend.  681,  80  Am. 
Dec.  77;  Beecher  v.  Grouse,  19  Wend.  806; 
WJiitloek  V.  WMOock,  1  Dem.  161;  Segelken  v. 
Mfyer,  94  N.  Y.  474;  Be  Hynes,  105  N.  Y.  560; 
Perkins  v.  Stimmel,  114  N.  Y.  859. 

A  guardian  in  socage  could  maintain  actions 
for  injuries  to  the  real  and  personal  estate  of 
the  ward. 

Byrne  v.  Van  Hoesen,  5  Johns.  66;  Holmes 
V.  8eely,  17  Wend.  75;  Beecher  v.  Crouse,  supra. 

Upon  the  death  of  Elizabeth  A.  Foley  (the 
wife)  in  1879,  her  interest  of  one  ninth  passed 
to  John  Foley,  Sr.,  as  her  executor;  and  upon 
the  death  of  Lizzie  Foley  (the  daughter), 
in  1885,  her  interest  of  one  ninth  passed  to 
her  personal  representatives,  her  father,  John 
Foley,  being  her  sole  next  of  kin. 

These  interests  (two  ninths)  the  court  below 
rightly  found  were  legally  surrendered. 

United  States  Trust  Co.  v.  Mutual  Ben.  L, 
Ins.  Co.  115  N.  Y.  157;  Re  Warner,  2  Connoly, 
347;  Olmsted  v.  Keyes,  85  N.  Y.  601;  Whitehtad 
V.  New  York  L.  Ins,  Co.  102  N.  Y.  151,55  Am. 
Rep.  787. 

John  Foley,  Sr.,  having  the  guardianship 
and  control  of  the  personal  estate  of  the  infant 
plaintiffs,  his  surrenHerof  the  policy  was  valid. 

Chapman  v.  Tidbits,  88  N.  Y.  2^9;  Willick 
V.  Taggart,  17  Hun,  511;  Field  v.  Schieffelin, 
7  Johns.  Ch.  150.  2  L.  ed.  254,  11  Am.  Dec 
441. 
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Mr.  Herbert  Green*  for  respondent: 

John  Foley  had  no  right  to  surrender  the 
policy  as  guardian  in  socage  of  the  plaintiffs. 

On  an  application  for  the  appointment  of  a 
general  guardian,  the  father,  mother,  or  other 
nearest  relative  will  be  denied  the  appointment 
when  the  court  is  satisfied  that  such  person  is 
unfit  for  the  position. 

Oriffln  Y.  Sar^fleld,  2  Dem.  4;  Be  Meeeh,  1 
Connoly,  585. 

A  guardian  in  socage  at  common  law  had  no 
Buch  control  over  the  ward's  personal  estate. 

The  very  nature  of  guardianship  in  socac^e 
negatives  defendant's  contention.  This  guard- 
ianship, like  guardianship  in  chivalry,  was  one 
of  the  incidents  of  the  feudal  tenures  by  which 
all  lands  were  supposed  to  be  held  of  some  su- 
perior lord. 

Bl.  Com.  bk.  2.  •87;  Thomas  v.  Bennett, 
66  Barb.  197;  Schouler,  Dom.  Bel.  4th  ed. 
§286. 

The  revised  statutes  do  not  confer  on  a 
guardian  in  socage  the  same  powers  over  the 
personal  estate  of  the  ward  which  a  general 
guardian  possesses. 

Emereon  v,  Spieer,  46  N.  T.  594;  Holmes  ▼. 
Seelj/,  17  Wend.  75;  Thomas  v,  BenneU,  56 
Barb.  197;  Segelken  v.  Meyer,  94  N.  Y.  478. 

Earl.  «/.,  delivered  the  opinion  of  the 
court: 

Mrs.  Foley  had  no  power  by  her  will  to 
constitute  her  husband  guardian  of  her  minor 
children,  and,  while  he  assumed  to  act  as 
such,  it  is  now  conceded  that  he  was  not 
their  testamentary  guardian,  and  that  he  de- 
rived no  power  under  the  will  of  his  wife 
to  act  as  such.  But  they  took  under  the  will 
of  their  mother  real  estate,  and  hence  it  is 
claimed  on  behalf  of  the  defendant  that  he 
became  the  guardian  in  socage  for  his  minor 
children,  under  the  provisions  of  the  Revised 
Statutes,  where  it  is  provided,  in  section  5, 
(4  Rev.  Stat.  8th  ed.  p.  2418,)  as  follows: 
**  Where  an  estate  in  lands  shall  become 
▼ested  in  an  infant,  the  guardian^ip  of  such 
infant,  with  the  rights,  powers,  and  duties 
of  a  guardian  in  socage,  shall  belong  (1)  to 
the  lather  of  the  infant;  (2)  if  there  be  no 
father,  to  the  mother;  (8)  if  there  be  no 
father  or  mother,  to  the  nearest  and  eldest 
relative  of  full  age,  not  being  under  any 
legal  incapacity,  and,  as  between  relatives 
of  the  same  degree  of  consanguinity,  male 
shall  be  preferred."  Section  6  provides  that 
**to  every  such  guardian  all  statutory  pro- 
visions that  are  or  shall  be  in  force  relative 
to  guardians  in  socage  shall  be  deemed  to 
apply."  As  a  guardian  constituted  by  this 
statute  is  clothed  with  the  rights,  powers, 
and  duties  of  a  guardian  in  socage,  it  be- 
comes important  to  know  what  were  the 
powers,  duties,  and  authority  of  a  guardian 
in  socage  at  common  law  prior  to  the  re- 
vised statutes. 

Guardianship  in  socage  was  an  incident  of 
the  feudal  tenures  existing  under  the  English 
common  law  of  real  estate,  and  existed  only 
where  an  infant  under  fourteen  years  of  age 
was  seised  of  real  estate.  No  person  could 
be  a  guardian  in  socage  who  could  inherit 
from  the  infant,  but  the  right  of  guardianship 
was  in  such  of  the  infant's  next  of  kin  as 
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could*  not  take  by  inheritance  from  him  the 
socage  estate  in  respect  of  which  the  guard- 
ianship arose ;  and,  if  there  was  one  or  more 
in  common  degree  of  relationship,  he  who 
first  obtained  possession  of  the  infant  gen- 
erally had  the  custody  of  him.  The  guard- 
ian in  socage  was  recognized  as  having  an 
estate  in  the  land  of  his  ward,  and  he  could 
maintain  in  his  own  name  anv  appropriate 
action  to  recover  the  rents  and  profits,  and 
to  recover  damages  for  trespass  or  waste  upon 
the  land,  and  to  recover  possession  of  the 
land  itself.  As  the  common- law  socage 
tenure  was  swept  away  b^  the  revised  stat- 
utes, the  statutory  guardianship  was  con- 
stituted by  those  statutes  to  take  the  place  of 
the  common- law  guardianship  in  socage,  and 
it  may  for  convenience  be  called  by  the  same 
name.  The  guardianship  there  constituted 
was  like  the  guardianship  in  socage  at  com- 
mon law,  except  that  it  continued  until  the 
infant  reached  the  age  of  twenty- one  years, 
and  relatives  who  could  inherit  from  tne  in- 
fant were  not  excluded.  It  is  claimed  by  the 
plaintiffs  that  Foley,  as  guardian  in  socage, 
under  these  provisions  of  the  revised  stat- 
utes, had  no  power  to  surrender  the  insurance 
policy.  The  defendant,  on  the  contrary, 
claims  that  he  did  have  such  power,  and  the 
counsel  on  both  sides  have,  with  great  dili- 
gence and  industry,  examined  and  brought 
to  our  attention  numerous  authorities  which 
are  claimed  to  bear  upon  this  controverted 
question.  We  have  carefully  examined  them 
all,  and  are  satisfied  that,  as  such  guardiand 
Foley  had  no  power  to  surrender  the  policy. 
It  is  claimed  on  the  part  of  the  plaintiff, 
that  guardians  in  socage  at  common  law  has 
to  do  only  with  t^e  real  estate  of  their  wards, 
and  we  think  that  is  substantial  ly  true.  Such 
a  guardian  could  have  no  bein^  whatever, 
except  when  the  infant  was  seised  of  real 
estate  in  socage  tenure,  and  as  tliat  was  es- 
sential, it  may  be  inferred  that  his  powers 
and  duties  related  to  the  real  estate  on  ac- 
count of  which  his  guardianship  was  con- 
stituted. In  the  early  history  of  the  com- 
mon law  there  was  very  little  personal 
property,  and  the  guardianship  of  the  infants 
and  of  tJieir  real  estate  was  verj^  naturally 
the  main  object  of  the  law.  It  is  probable 
that,  as  the  guardian  in  socage  was  entitled 
to  tlie  possession^  of  the  real  estate,  he  also 
took  possession  of  the  animals,  implements, 
and  other  personal  property  connected  with 
the  real  estate,  and  having  possession,  he 
could  probably  maintain  an  action  for  any 
interference  with  such  personal  property 
without  right  or  authority  by  a  mere  stran- 
ger, and  that  he  thus  had  the  control  of  such 
personal  property,  as  well  as  all  the  real 
estate.  Our  own  researches,  aided  by  the 
industry  of  counsel,  have  not  brought  to  our 
attention  a  single  case  in  England  or  in  this 
country  where  the  question  h^  directly 
arisen  as  to  the  power  of  a  guardian  in  socage 
over  the  personal  property  of  his  ward ;  and 
it  has  never  been  decided  or  intimated  in 
any  judicial  opinion  that  such  a  ^ardian 
could  reduce  to  possession  the  choses  m  action 
of  his  ward,  or  release,  discharge,  or  dispose 
of  them.  In  Coke  upon  Littleton,  1st  Am. 
ed.,  Butler  &  H.  Notes,  88,  B,  the  learned 
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eciitors  say:  "But  whether  the  ^ardhin  in 
socage  is  entitled  to  take  into  his  custody 
the  infant's  personal  estate  we  have  not  yet 
been  able  to  ascertain  by  any  express  author- 
ity." But  they  also  say  that  they  are  in- 
clined to  think  that  the  personalty  was  under 
the  control  of  the  guardian  in  soca|?e,  except 
where,  by  the  custom  of  the  particular  place, 
it  happened  to  be  liable  to  a  different  cus- 
tom; and  they  claim  that  their  views  are 
stronely  confirmed  by  the  manner  in  which 
the  A^ct  12  Car.  II.  chap.  24,  regulated  the 
powers  of  a  guardian  which  it  enabled  the 
father  to  appoint.  That  act  authorized  the 
father,  by  will  or  deed,  to  appoint  a  fl:uardian 
for  his  minor  children,  and  the  guardian  thus 
appointed  was  authorized  to  take  the  custody 
of  the  infant's  personal  estate,  as  well  as  his 
real  estate,  tenements,  and  hereditaments, 
and  brin|^  such  actions  in  relation  thereto  **  as 
a  guardian  in  common  socage  might  do;" 
and  the  reasoning  of  the  learned  editors  is 
that  these  words  necessarily  import  that  the 
personal  estate  of  infants  was,  equally  with 
their  real  estate,  subject  to  the  custody  and 
control  of  thd  guardian  in  socage.  The 
provisions  of  that  statute  were  substantially 
enacted  In  this  state  by  chapter  47  of  the 
Laws  of  1787,  and  they  have  continued  ever 
since,  and  are  now  found  in  the  Revised 
Statutes,  (4  Rev.  Stat.  p.  2612,)  and  the  pro- 
Tision  now  is  In  section  8  that  the  guaraian 
thus  appointed  by  the  father  shall  'M»ke  the 
custody  and  management  of  the  personal 
estate  of  such  minor,  and  the  profits  of  his 
real  estate,  during  the  time  for  which  such 
disposition  shall  have  been  made,  and  may 
bring  such  actions  in  relation  thereto  as  a 

Siaraian  in  socage  might  by  law. "  We  think 
e  inference  to  be  drawn  from  this  statute, 
that  a  guardian  in  socage  had  the  control  and 
possession  of  all  the  personal  estate  of  his 
ward,  and  could  bring  any  action  in  reference 
thereto  as  he  could  in  reference  to  any  of  the 
real  estate,  is  very  uncertain  and  unsatis- 
factory. As  before  stated,  it  is  probably  true 
that  a  guardian  in  socage,  having;  the  pos- 
session of  the  personal  property  of  his  ward, 
used  on  and  connected  with  his  land,  could 
bring  actions  in  reference  to  the  same ;  but 
we  oo  not  think  it  is  a  legitimate  inference 
from  these  statutes  that  a  guardian  in  socage 
had  the  control  at  common  law  of  all  the 
personal  property  of  his  ward,  and  that  he 
could  use,  manage,  and  dispose  of  it  like  a 

feneral  owner  passing  the  title  to  the  same, 
'here  was  no  reason  for  giving  such  a  pow> 
er  to  the  guardian  in  socage  growing  out  of 
the  feudal  tenure  or  the  policy  of  the  com- 
mon law.  An  infant,  even  below  the  age 
of  fourteen,  possessed  of  personal  property, 
could  select  his  own  guardian,  and  a  guardian 
of  such  an  infant  could  also  be  apppointed 
by  the  ecclesiastical  courts  and  by  the  chan- 
cel lor.  If  the  infant  possessed  choses  in  ac- 
tion which  he  desired  to  reduce  to  possession, 
he  could  brinji^  an  action  in  his  name,  and 
have  a  guardian  ad  litem  appointed  for  that 
purpose.  There  was  therefore  no  occasion 
to  vest  a  guardian  in  socage — usually  a  dis- 
tant relative — with  the  power  and  control 
over  the  infant's  personal  estate.  Soon  after 
the  passage  of  the  statutes  of  Charles  the 
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Second,  Ohi^f  Jttstics  Yaughan,*  In  Be^U  ▼. 
Constable,  Yaughan,  196,  expressed  the  opin- 
ion that  a  guardian  in  socage  did  not  have 
the  custody  of  the  goods  and  chattels  of  the 
ward.  That  was  merely  an  expression  of 
opinion  of  the  learned  chief  justice,  as  it 
was  not  necessary  to  the  decision  of  the  case 
then  under  consideration.  Our  attention  is 
called  to  text- writers,  and  to  the  opinions  of 
judges,  some  of  which  affirm,  and  some  of 
which  deny,  that  guardians  in  socage  had 
the  custody  and  control  of  the  personal  estate 
of  their  wards.  There  is  more  said  upon  the 
subject  in  Thomas  v.  Bennett,  66  Barb.  197, 
than  in  any  other  case  that  has  come  to  our 
attention.  In  that  case  the  action  was  brought 
by  the  general  guardian  in  his  own  name,  to 
recover  a  debt  due  to  the  infant,  and  the 
question  was  whether  the  action  was  main- 
tainable, and  the  learned  ludge  went  into  a 
discussion  of  the  power  of  statutory  guard- 
ians and  guardians  in  socage.  Among  other 
things,  he  said:  *'The  guardian  in  socage 
may  sue  for  claims  covering  the  real  estate 
of  his  ward,  but  cannot  sue  to  recover  his 
personal  property;"  and  "it  is  true  that  the 
guardian  in  socage  can  bring  no  suit  except 
in  regard  to  the  real  estate,  and  for  the  rents 
and  profits  of  it ;  but  this  is  so  because  he 
has  no  control  whatever  over  the  other  per- 
sonal estate  of  his  ward ;  and,  therefore,  I 
think,  although  the  language  of  the  section 
is  somewhat  loose,  [section  8  of  the  Revised 
Statutes,  above  cited,]  the  legislature  in- 
tended to  confer  the  same  ri^ht  upon  the  gen- 
eral guardian  to  sue  in  relation  to  any  of 
the  property  under  his  control  that  the  guard- 
ian in  socage  possessed  in  reference  to  the 
property  of  wnich  he  had  charge.  **  When 
the  lawmakers  came  to  deal  with  the  subject 
of  guardians  in  socage  in  the  revised  stat- 
utes, personal  estate  had  come  to  be  a  very 
large  share  of  the  property  of  the  country, 
and,  if  they  had  intended  that  the  guardian 
in  socage  should  have  control  of  the  "personal 
property  of  his  ward,  they  would  have  said 
so  in  plain  and  unmistakable  terms.  If  the 
contention  of  the  defendant  is  well  founded, 
then  the  personal  estate  of  an  infant  who  pos- 
sesses a  real  estate,  however  small,  will  be 
at  the  absolute  disposal  of  the  near  relative 
who  may  assume  to  act  as  guardian  in  socage 
under  the  statute,  without  any  of  the  guaras 
or  the  security  with  which  the  law,  with 
great  care  and  particularity,  surrounds  the 
estates  of  infants,  to  protect  them  against 
the  misconduct  or  maladministration  of 
guardians.  Such  a  guardianship  of  the  in- 
fant's personal  property  is  against  the  entire 
policy  of  our  laws,  and  is  sanctioned  by  no 
precedent  and  no  practice  in  this  state,  and 
is,  we  believe,  against  the  general  under- 
standing of  lawyers  and  judges.  Therefore, 
without  a  fuller  discussion,  and  without  a 
criticism  of  the  authorities  to  be  found  in 
the  briefs  submitted  to  us,  we  have  reached 
the  conclusion  that  Foley  had  no  power  or 
right  to  surrender  the  policy  to  the  defend- 
ant for  cancellation. 

It  is,  however,  claimed  by  the  defendant 
that  the  plaintiffs  so  far  acquiesced  in  and 
ratified  the  surrender  of  the  policy  that  they 
cannot  now  repudiate  it,    and  reclaim  tho 
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policy.  It  was  snrrenHercd  without  their 
knowledge,  when  they  were  minors.  There 
is  no  satisfactory  proof  that  tliey  ever  in- 
t-entiormlly  or  consciously  acquiesced  in  the 
surrender,  or  ratified  it,'  or  that  they  ever 
took  the  fruits  of  it.  They  did  nothing  to 
mislead  or  to  prejudice  the  defendant.  Tliey 
liave  in  no  way  deprived  it  of  its  remedy 
against  their  father  for  wrongfully  obtain- 
ing the  money  for  tlie  policy,  and,  before 
infants  thus  situated  can  be  held  estopped 
from  enforcing  their  claim  to  the  policy, 
their  acts  of  ratification  and  acquiescence 
should  be  very  clear  and  explicit.  Mere  ac- 
quiescence alone  would  not  be  sufficient  to 
estop  tlaem  from  asserting  tlieir  rights.  We 
neea  to  add  nothing  to  what  has  been  said 
in  the  opinions  of  the  special  and  general 
terms  upon  this  point. 

The  defendant  alleged  fn  its  answer  that 
«ome  of  the  money  received  by  Foley  upon 
the  surrender  of  the  policy  was  applied  to 
the  use  and  benefit  of  the  plaintiffs ;  and  upon 
the  trial,  having  Foley  under  examination 
as  a  witness,  defendant's  counsel,  after  prov- 
ing that  he  received  $7,229  from  the  defend- 
ant upon  the  surjrender  of  the  policy,  asked 
him:  ** Did  you  appl^  that  money  to  the 
benefit  of  these  plaintiffs?**  This  question 
was  objected  to  generally  by  the  plaintiffs, 
4ind  the  court  replied :  ^I  will  allow  him 
to  state  that  generally,  simply  for  the  pur- 
pose of  a  reference,  If  it  should  be  nec- 
e««ary'.*  The  witness  then  answered:  "I 
did."  He  was  asked  no  further  questions, 
and  gave  no  further  evidence  of  the  use  made 
by  him  of  the  money.  It  is  now  claimed  by 
the  defendant  that  the  court  at  special  term 
ahould  have  ordered  a  reference  to  ascertain 
whether  any  of  the  money  had  been  used  for 
the  benefit  of  the  plaintiffs  in  such  a  way 
that  they  could  be  charged  with  the  same, 
or  that  the  defendant  would  be  entitled  to 
■a  credit  for  the  sum  that  would  otherwise  be 
recoverable  from  it.  There  was  no  proof  that 
Foley  was  not  perfectly  able  to  respond  to 
the  defendant  for  the  amount  of  money  re- 
-ceived  by  him  from  it  upon  the  surrender  of 
the  policy  He  was  bound  to  support  his 
own  children,  out  of  his  own  means,  and  it 
does  not  appear  that  he  was  not  abundantly 
sble  to  do  so ;  and  if  he  took  this  money, 
and  U9ed  it  for  the  support  of  his  children, 
instead  of  usinj^  his  own  means  for  that 
purpose,  the  children  did  not  become  re- 
•eponsible  for  the  money  so  used.  The  de- 
fendant was  permitted  to  give  all  the  evidence 
it  offered  upon  this  subject,  and,  upon  all 
the  evidence  in  the  case,  it  was  impossible 
for  the  court  to  find  that  the  money  received 
by  Fol«iy  from  the  defendant  was  so  applied 
for  the  benefit  or  use  of  the  plaintiffs  as  to 
make  them  accountable  for  it  to  the  defend- 
ant. It  WiiS  bound  to  make  a  case  showing 
that  there  was  something  to  be  accounted  for 
to  apply  upon  the  demand  a.s:ainst  it,  and 
then,  aiid  not  till  then,  would  a  reference 
have  been  proper  to  ascertain  the  amount. 
Therefore,  after  a  full  consideration  of  the 
Tery  able  argument  submitted  to  us  on  behalf 
of  the  defendant;  we  are  not  convinced  there- 
by, but  have  reached  the  conclusion  that  the 
judgment  should  be  ajflt^ffied,  with  costs. 

^0  L.  R.  A. 


AH-ooncar,  except  Peckham,  J.,  taking 

no  part. 


Charles  S.  WESTON,  Eetpt,^ 

Mary  R.  8T0DDAKD  et  a/., Impleaded,  ete 
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1. '  A  formal  flndiagl  In  a  |>artltiim  rait 
that  plaintiff  and  defendant  were  tei^ 
ants  In  common  does  not  show  that  tbe  de- 
fense of  advene  poeaeasion  was  not  found  to  be 
involved  where  tbe  court  expreealy  found  at  de- 
fendant's request  that  they  had  held  advenelj 
for  a  certain  period  which  was  not  looff  enougli 
to  raise  tbe  presumption  of  arrant. 

8.  A  speelal  flndlng  of  adverse  poese^ 
■ion  made  at  the  request  of  the  defendant  In 
partition  must  prevail  over  the  usual  formal 
findlngr  of  tenancy  in  commoii. 

8«  Adverse  poeseseion  by  tbe  defendant 
does  not  defeat  an  action  for  partition 

unless  it  has  ripened  Into  title,  under  Oode  Civ. 
Proc.,  •  1548,  whloh  expressly  provides  that 
plain tifTs  title  or  interest  may  be  oontroverted 
by  answer. 

(Januavy  81,  18B8l> 

APPEATi  by  defendants,  Mary  R.  Stoddard 
and  Bridget  Daig,  from  a  judgnient  of  a 
General  Term  of  the  Supreme  Court,  Third 
Department,  affirming  a  judgment  entered  la 
the  office  of  the  clerk  of  Saratoga  County  ia 

NoTE.^Riaht  of  one  out  tif  pofsesiiofi  to  portttton. 

'  The  rlirht  to  partition  Is  sriven'only  to  one  having 
actual  or  oonstruotlve  possession  of  lands  souirbt 
to  be'partitloned.   Savage  v.  8ava«e,  lA  Or.  IVL 

In  Adam  v.  Ames  Iron  Co.,  24  Oonn.  280,  tbe 
court  says:  ^*It  was  an  established  rule  of  the  com- 
mon law  by  which  the  writ  of  partition  would  be 
only  between  oo- partners,  that  the  plalntllf  must 
be  in  possession  or  seised  of  the  lands  when  the 
writ  was  brouflrht;  and  since  tbe  remedy  by  parti- 
tion has  been  extended  to  Joint  tenants  and  tenants 
m  common  the  same  rule  has  been  uniformly 
adopted,  whether  the  remedy  is  sought  by  writ  or 
bill  m  equity.** 

Tbe  rule  of  Adam  r.  Ames  Iron  Co..  supra,  was 
followed  m  Rich  v.  Bray,  87  Fed.  Etop.  273. 

The  title  and  possession,  or  right  of  possession, 
must  concur  in  the  party  platntlff  before  he  can 
maintain  an  action  for  partition.  Scbori  v.  Steph- 
ens, est  Ind.  441. 

Where  Joint  ownership  Is  satisfactorily  proved, 
tbe  plaintiff  whether  in  possenionor  not  ia  entitled 
to  partition.   Benton  r.  Woods,  19  La.  Ann.  356. 

An  actual  possession  Is  not  necessary;  Lambert 
V.  Blumenthal,  28  Mo.  474. 

Tbe  word  ''holding**  in  a  statute  providing  that 
*»all  persons  holding  lands,**  etc.,  may  have  parti- 
tion,  docs  not  require  actual  occupancy,  but  is 
equivalent  to  owninRr  or  having  title  to  lands.  And 
one  may  have  partition  without  posRession.  Foust 
V.  Moorman,  2  Ind.  17;  Qodfrey  v.  (Godfrey,  17  Ind. 
6,  79  Am.  Dec.  448. 

Under  ^^  Y.  Code  Civ.  Proo.,  I  15*B,  providing 
that  where  two  or  more  persons  hold  and  are  in 
possession  of  lands  as  Joint  tenants  or  tenants  in 
common,  one  or  more  may  maintain  partition. 
actuul  possession  in  not  requisite,  constructive  pos« 
session  being  sulilcienu    Waltber  v.  Kegnault,  fit 

uun,  sao. 
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fiTor  of  plaintiil  In  an  action  brougfat  for  the 
partition  of  certain  real  estate.    Affirmed, 

In  1855  Abiel  Stoddard  sold  and  conveyed  to 
Haskell  Weston  an  equal  undivided  fourth 
part  of  the  premises  described  in  the  complaint 
and  tlie  plaintiff  claims  title  under  this  grant. 
On  the  day  of  the  conveyance  Weston  execut- 
ed and  delivered  to  Stoddard  a  mortgage  to 
secure  the  payment  of  the  purchase  price. 
This  mortgage  never  has  been  paid.  When 
the  claimants  under  the  Weston  title  brought 
this  suit  for  a  partition  of  the  property  the 
claimants  under  the  Stoddard  title  set  up  ad- 
verse possession  of  the  entire  tract  for  a  suffi- 
cient length  of  time  to  bar  the  action. 

Further  facts  appear  in  the  opinion. 

Mr.  Charles  S.  Lester,  for  appellants: 

The  complaint  should  have  been  dismissed 
because  the  plaintiff  was  neither  in  actual  nor 
constructive  possession  of  the  premises,  and 
the  court  erred  in  refusing  to  grant  the  motion 
of  appellant. 

Under  the  revised  statutes  a  plaintiff  must 
bave  actual  or  constructive  possession  of  the 
lands  sought  to  be  partitioned. 

SuUimn  v.  Sullivan,  66  N.  Y.  87;  Clapp  v. 
Bromagham,  9  Cow.  589. 

A  subsisting  adverse  possession,  when  estab- 
lished, was  always  hela  to  be  an  absolute  bar 
to  an  action  for  partition. 

Florence  v.  Eapkine,  46  N.  Y.  182;  Bennett 
▼.  Bvndy,  18  N.  Y.  Week.  Dig.  160;  Burhant 
▼.  BurTiane,  2  Barb.  Ch.  898,  5  L.  ed.  690; 
C^DaugTiertyy.  AldricK  ftTyenio,  885;  BrawneU 
▼.  BrawneU,  19  Wend.  867. 


The  same  doctrine  has  been  established  un- 
der the  code. 

HtOse  V.  Bulee,  28  N.  Y.  8.  K  128;  Greene 
v.  Greene.  54  Hun,  93;  Gedney  v.  Prall,  25  N. 
Y.  8.  R.  848. 

That  there  was  no  intention  by  the  legisla- 
ture to  change  the  law  on  this  subject  is  als^ 
proved  by  section  1587. 

Its  purpose  was,  as  expressed  by  Judge  Mil- 
ler, in  Hewlett  v.  Wood,  62  N.  Y.  78,  to  allow  an 
action  of  partition  to  be  maintaioed  to  deter- 
mine the  validity  of  a  devise  of  real  estate, 
notwithstanding  an  adverse  possession. 

Bee  also  Malaney  v.  Oronin,  44  Hun,  270; 
Chrtety  Y.Pridgeon,  71 U.  8.  4  Wall.  196, 18  L. 
ed.  822. 

A  plaintiff  must  have  actual  or  constructive 
possession  and  a  subsist iog  adverse  possession 
bars  the  plaintiff. 

Wainman  v.  Edmvton,  110  N.  Y.  429. 

When  it  is  founa,  as  in  this  case,  that  the 
premises  are  held  adversely  to  the  plaintiff,  it 
then  appears  that  the  plaintiff  is  not  one  of 
those  persons  mentiooed  in  section  1532  who 
are  competent  and  authorized  to  mainluin  an 
action  for  partition. 

All  questions  of  title  mav  be  investigated  in 
an  action  for  partition  and  the  fact  of  posses- 
sion. But,  if  upon  a  plea  of  non-possession  it 
is  found  against  the  petitioner,  the  petition 
must  be  dismissed. 

Mattheweon  v.  Johneon,  Hoffm.  Gh.  568,  6 
L.  ed.  1245;  Clapp  v.  Bromagham,  9  Cow.  580; 
Beed  v.  Child,  4  How.  Pr.  125;  Jenkinn  v. 
Van  Schaaek,  8  Paige,  242,  8  L.  ed.  186;  Ferris 


In  War  field  v.  GambriU,  1  Gill  ft  J.  608,  however, 
it  was  held  that  to  obtaia  a  partidon  of  land  In 
eqaity  the  complainant  must  allege  and  establJah  a 
aeisln  In  himself. 

The  A.ot  of  18T6  applyinff  to  the  District  of  Ck>lum- 
bia  does  not  give  the  riffht  to  partition  In  kind  or 
by  sale  where  the  parties  are  not  actually  seised  or 
in  possession  of  the  land.  Moore  v.  Shannon,  6 
Maokey,  157. 

And  so  there  follows,  as  a  natural  deduction,  the 
rule  announced  In  Brown  v.  Brown,  8  N.  H.  03, 
where  It  was  held  that  a  party  whose  Interest  in  the 
estate  is  only  a  remainder  after  a  freehold  eetate 
oould  not  maintain  ^a  petition  for  partition.  And 
it  was  said  by  the  court  that  a  petition  for  partition 
lies  only  for  one  who  has  a  seisin  in  fact  of  the 
premises. 

This  was  followed  in  Whitten  v.  Whitten,  80  N. 
H.  828,  where  it  was  held  that  one  who  was  entitled 
to  take  advantage  of  a  condition  broken  could  not 
have  partition.  The  court  in  this  case  cited  Bon- 
ner V.  Kennebeok  Purchase  Proprs.,  7  Mass.  476.  as 
authority  for  the  pronoeition  that  one  who  has 
been  disseised  cannot  maintain  the  petition. 

In  Nicholson  v.  Caress,  59  Ind.  80,  it  was  held  that 
the  plaintur*s  cause  of  action,  in  a  suit  for  parti- 
tion by  remaindermen  after  the  determination  of 
an  estate  for  life,  oould  not  be  said  to  have  ac- 
crued, until,  by  the  death  of  the  tenant  for  life, 
**they  acquired  a  posseasory  right  to  an  inter- 
est in  the  real  estate**  of  which  partition  was 
•ought. 

In  Nichols  V.  Nichols,  88  Yt.  228,  67  Am.  Dec.  600, 
the  reason  of  the  doctrine  was  stated  in  words 
quoted  from  2  Lllly*s  Abr.  866  E:  "A  partition  of 
lands  ought  to  be  made  according  to  the  quality, 
and  the  true  value  of  the  lands,  and  not  according 
to  the  quantity  or  number  of  acres.**  A  division 
which  would  be  just  and  equitable  at  any  particu- 
lar time  during  the  continuanoe  of  the  life  estate 

20L.R.A. 


might  be  unjust  when  the  eetate  became  vested 
after  the  death  of  the  life  tenant. 

See,  as  sustaining  the  rule,  Stevens  v.  Enders,  18 
N.  J.  L.  271:  Culver  v.  Culver,  2  Boot,  278;  Sullivan 
V.  Sullivan,  66  N.  Y.  87;  Schorl  v.  Stephens,  62  Ind. 
441;  Hughes  v.  Hughes,  68  How.  Pr.  408;  Packard  v. 
Packard,  16  Pick.  101;  Ziegler  v.  Grim,  6  Watts,  106; 
Walther  v.  Regnault,  66  Hun,S60:  Cannon  v.Lomaz, 
1  L.  R.  A.  637,  and  note^  20  S.  a  360. 

Under  Cal.  Code  Civ.  Proc.,  i  752,  authorizing  a 
tenant  in  common  having  an  estate  of  inheritance 
to  bring  an  action  of  partition,  the  right  of  action 
is  not  confined  to  the  holder  of  the  legal  title,  but 
a  tenant  in  common  who  has  an  equitable  estate  of 
inheritance  may  have  a  partition  of  the  lands  and 
establish  his  right  thereto  in  the  same  action. 
Watson  V.  Sutro,  86  ObL  505. 

One  of  two  purchasers  at  foreclosure  of  a  mort- 
gage given  by  a  cestui  que  trust  has  no  right  to  a 
partition  of  the  property  until  after  determination 
at  law  of  the  rights  of  the  trustee  of  the  mortgagor 
who  is  in  powession  under  a  claim  of  title.  Carrl- 
gan  V.  Evans,  81 S.  C.  262.  As  sustain! n g  this  propo- 
sition, see  Beams  v.  Spann,  28  S.  C.  680;  Adickes  v, 
Lowry,  12  S.  C.  07. 

In  Massachusetts,  under  Pub.  Stat.,  chap.  178, 
if  8, 68,  one  having  only  an  estate  in  remaindei 
cannot  maintain  a  petition  for  partition  except 
when  the  same  is  merely  expectant  on  a  lease. 
Watson  V.  Watson,  160  Mass.  84. 

In  Mississippi,  while  a  remainder  will  not  be  par- 
titioned, yet,  under  Code  1880,  9  2558,  land  in  which 
certain  persons  hold  a  one-half  interest  in  fee,  and 
others  a  one-fourth  interest  in  fee  and  a  life  estate 
in  the  remaining  fourth,  is  subject  to  partition. 
Black  V.  Washington,  65  Miss.  60. 

In  Missouri  a  vested  remainder  Is  subject  to  be 
partitioned  during  the  life  of  a  life  tenant  Pres- 
ton V.  Brant,  06  Mo.  662;  Relnders  v.  Koppelmann, 
68  Mo.  601,  80  Am.  Bep.  SOIL 
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T.  Smith,  17  Johns.  221;  HeuiUtt  ▼.  Wood,  62 ' 
N.  Y.  77.  I 

Mr.  Richard  L.  Hand,  with  Mr.  Wiasor 
B.  French,  for  respoDdent: 

The  issue  as  to  title  by  adverse  possession 
tendered  by  the  pleadings  was  properly  tried 
and  properly  decided  by  the  trial  court. 

The  statute  is  explicit  and  unmistakable. 

The  title  or  interest  of  the  plaintiff  in  the 
property,  as  stated  in  the  complaint,  may  be 
controverted  by  the  answer.  The  issues  joined 
as  prescribed  in  this  section  must  be  tried  and 
determined  in  the  action. 

N.  Y.  Code  Civ.  Proc.  §  1548. 

Such  was  the  express  purpose  of  the  codi- 
llers. 

Preliminary  note  to  article  second,  "Action 
for  Partition;"  Throop's  Code,  art.  2,  chap.  14, 
Utle  1. 

And  the  construction  given  to  the  section  by 
good  practitioners. 

8  Rumsey,  Pr.  pp.  81,  82;  Flero,  Special 
Actions,  pp.  01, 92. 

The  supreme  court  had  ao  decided  prior  to 
this  action. 

Shannon  v.  A'cA^/,  2N.Y.  8.  R.  160;  Knapp 
V.  Burton^  7  N.  Y.  Civ.  Proc.  Rep.  448;  Jone$ 
V.  Jones,  6  N.  Y.  8.  R.  738,  affirmed  120  N.Y. 
589. 

The  plaintiff  had  such  possession  aa  entitled 
him  to  maintain  partition. 

He  was  an  owner  in  fee,  and  thus  had  con- 
■tructive  possession. 

N.  Y.  Code  Civ.  Proc.  g  868;  Pop$  v.  Han- 
mer,  74  N.  Y.  245. 

As  the  plaintiff  can  now  establish  hia  title, 


he  can  now,  by  the  same  decree,  eBtablisb  con- 
structive possession  and  that  such  posscssioa 
existed  when  he  began  suit. 

Knapp  V.  Burton,  »upra. 

There  is  respectable  authority  for  the  posi- 
tion that  an  adverse  possession  was  never  an 
absolute  bar  to  an  action  in  equity  for  parti- 
tion of  lands;  the  question  being  merely  as  to 
the  usage  of  courts  of  chancexr. 

See  Knapp,  Partition,  p.  268;  ffotoof  v.  Oo- 
inffi,  18  Hi.  96,  54  Am.  Dec.  427;  Ouyier  v. 
Ferrill,  1  Abb.  U.  8.  §  182. 

But  a  mere  claim  to  hold  adversely  is  noth- 
ing.  There  must  be  an  actual  advene  posses- 
sion. 

LaToarette  t.  Decker,  45  K.  Y.  8.  R  78; 
Buiee  V.  EtUee,  28  N.  Y.  8.  R  128.  See  Wain- 
man  V.  Hampton,  110  N.  Y.  439;  Culver 
V.  Rhodes,  87  N.  Y.  848. 

Maynard,  «/.,  delivered  the  opinion  of 
the  court: 

The  important  question  presented  by  this 
appeal  relates  to  the  defense  of  adverse  dob- 
session.  The  appellants  have  title  to'  an 
undivided  three-fourths,  and  they  allege  in 
their  answer  that  they  have  been  in  the  actual 
and  exclusive  possession  of  the  premises 
sought  to  be  partitioned,  and  of  every  part 
thereof,  claiming  to  own  the  same,  and  hold- 
ing the  same  in  hostility  to  the  plaintiff  and 
another  persons,  for  more  than  twenty  years 
before  the  commencement  of  this  action,  and 
that  the  plaintiff  had  actual  notice  of  their 
exclusive  and  hostile  possession;  and  that 
they  were,  when  this  suit  was  brought,  the 


In  Minnesota  partition  of  a  reversion  may  be  had 
although  the  land  be  in  posseasion  under  an  oat- 
BtandinflT  TMirtlcular  estate.  Smalley  v.  Isaacson, 
40  Minn.  4S0:  Ck)ok  v.  Webb,  19  Minn.  167. 

In  Tennessee,  Code  1858,  I  8S68,  provldlnff  that 
**any  person  havlnflran  estate  .  . .  holding  and  be- 
ing in  possession  thereof  as  tenant  in  common,** 
etc.,  may  compel  partition,  the  change  in  phrase- 
ology by  using  the  words  **holdlng  or  being  in  poe- 
aesBion**  instead  of  the  words  "^hold  or  be  in  pos- 
session,** as  used  in  the  Act  of  1864  relating  to 
compulsory  partition,  was  not  Intended  to  alter 
the  earlier  act  as  to  the  partition  of  re^enionary 
estates:  and  under  that  section  partition  of  an  es- 
tate subject  to  tenancy  by  curtesy  or  in  which 
dower  is  assigned,  may  be  compelled.  Bieroe  v« 
James,  87  Tenn.  688. 

EjFeU  of  aOxntm  posssssfon. 

A  bill  for  partition  will  not  lie  where  there  u  a 
disputed  legal  title.  Ghapin  v.  Sears,  IB  Eed.  Bep. 
S14. 

Id  Crlscoe  v.  Hambrick,  47  Ark.  286,  so  far  as  ap- 
peared from  the  record,  the  lands  were  held  ad- 
versely to  the  petitioner.  He  was  excluded  from 
any  participation  in  the  rents  and  profits  and  his 
title  was  In  dispute.  It  was  held  that  he  must  first 
resort  to  ejectment  to  establish  his  title.  See,  to 
the  same  effect,  Moore  v.  Gk>rdon,  44  Ark.  884. 

Equity  will  not  grant  relief  when  the  plalntilTs 
title  is  denied  or  suspicious  until  he  has  established 
his  title  at  law.  Partition  can  be  made  between 
those  only  who  are  in  actual  or  constructive  pos- 
session. O  ther  claimants  must  establish  their  right 
by  suit  at  law  and  obtain  actual  seisin  before  they 
can  demand  partitlOD.    Price  v.  Crone,  44  Miss.  577. 

A  mere  right  of  entry  will  not  sustain  a  proceed- 
ing for  partition.   Spight  v.  Waldron,  61  Miss.  866. 
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In  Ohio,  however,  the  right  of  entry  Is  sufBcienk 
Tabler  v.  Wiseman,  %  Ohio  St.  207. 

In  Miller  v.  Dennett,  6  N.  H.  108,  It  was  argued 
that  the  petition  could  not  be  sustained  because 
the  petitioners  had  not  actual  poesession,  and  coun- 
sel relied  on  the  decisions  of  the  Maasaohusetts 
courts.  But  the  court  said  that  it  was  held  la 
Massachusetts  that  it  was  only  where  there  was  an 
actual  ouster,  or  an  exclusive  peonancy  of  the 
profits,  against  the  will  of  the  other  co-tenants, 
that  partition  would  not  He,  and  that  even  where 
there  was  an  actual  ouster,  if  the  right  of  en^ 
were  not  loat,  an  entry  might  be  made  and  then 
the  petition  sustained.  And  as,  in  this  case,  it  did 
not  appear  that  the  partitlonerhad  ever  been  actu- 
ally ousted,  and  as,  among  co-tenants  the  posses- 
sion of  one  Is  the  possession  of  aU  until  an  actual 
ouster  be  shown,  it  was  held  that  partition  should 
be  made. 

In  Barker  v.  Jones,  82  N.  H.  497,  it  was  held  that 
the  plaintilTB  title  and  right  of  poesession  were 
sufficient  to  maintain  the  action— that  he  was  enti- 
tled to  partition  without  entry,  actual  possession, 
or  Judgment  in  a  writ  of  entry. 

In  Bonner  v.  Kennebeck  Purchase  Proprs.,  7 
Mass.  475,  the  petitioners  had  been  disseised  for 
about  forty  yeaiB,  and  the  court  observed,  when 
speaking  of  the  facts  of  the  case,  and  giving  their 
opinion,  that  a  petitioner  most  be  actually  seised 
in  order  to  maintain  the  petition.  But  it  would 
seem  that  this  languaire  must  be  restricted  to  th# 
facts  of  the  case,  for  in  Wells  v.  Prince,  9  Maas.  608L 
it  was  expressly  decided  that  if  a  petitioner  for . 
partition  had  a  right  of  entry,  at  the  time  of  pre- 
senting his  petition,  he  could  well  maintain  the 
process  for  the  proportion  of  the  estate  to  which 
he  was  legally  entitled. 

In  Barnard  v.  Pope,  14  Mass.  484, 7  Am.  Deo.  >■, 
there  had  been  a  sole  possession  by  the  respondent 
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absolute  owners  of  the  premlfles,  and  of  every 
part  thereof.  Proof  was  given  tending  to 
support  this  plea.  The  trial  court  found  that 
the  appellants  were  in  possession  at  the  time 
the  action  was  begun,  holding  adversely  to 
the  plaintiff,  but  mat  such  adverse  possession 
did  not  commence  until  after  1880.  The  ap- 
pellants thus  failed  to  establish  title  to  the 
undivided  one- fourth  of  the  premises  claimed 
by  the  plaintiff  and  their  co-defendants ,  but 
they  insist,  nevertheless,  that  the  fact  of 
adverse  possession  found  was  sufficient  to  de- 
feat this  action,  although  it  had  not  con- 
tinued for  such  a  length  of  time  as  to  afford 
the  presumption  of  a  i;rant  of  the  title  to  the 
entire  property.  There  is  some  question  made 
as  to  the  sufficiency  of  the  finding  of  adverse 
possession,  and  it  must  be  admitted  that  there 
is  some  confusion  in  the  record  upon  this 
point.  There  is  the  usual  formal  finding 
that  the  premises  described  in  the  complaint 
are  owned  by  and  in  the  possession  of  the 
plaintiff  and  the  defendants  as  tenants  in  com- 
mon, as  alleged,  and  there  is  the  correspond- 
ing conclusion  of  law.  At  the  appellants* 
request  the  trial  court  also  found  that  their 
possession  was  adverse,  but  qualified  it  with 
a  statement  that  such  adverse  possession  did 
not  be^in  until  after  ^e  year  1880,  or  less 
than  nine  years  before  the  commencement  of 
action. 

The  record  also  states  that  the'defendants 
moved  for  a  nonsuit,  and  a  dismissal  of  the 
complaint  upon  this  ground,  and  that  there- 
upon the  court  held  that  the  fact  that  the  de- 
fendants are  in  possession  of  the  premises, 


claiming  to  hold  the  same  adversely,  is  no  bar 
to  the  maintenance  of  an  action  for  partition, 
unless  the  adverse  possession  is  continued  for 
a  length  of  time  sufficient  to  ripen  into  a  title, 
or  over  twentv  years,  and  that  plaintiff  was 
entitled  to  judgment,  and  denied  the  motion. 
The  trial  Judge  filed  a  memorandum  which 
was  exclusively  devoted  to  the  support  of 
the  proposition  that  under  the  Code  of  Civil 
Procedure  continuous  adverse  possession  for 
less  than  twenty  vears  did  not  bar  the  action ; 
and  a  more  elaborate  opinion  was  subse- 
(^uently  filed,  in  which  the  question  was  con- 
sidered in  the  light  of  the  authorities,  and 
the  same  conclusion  reached.  The  general 
term  regarded  the  question  as  involved  in  the 
case,  and  held  that,  under  section  1543  of  the 
code,  an  adverse  holding,  which  was  not  of 
sufficient  duration  to  afford  the  presumption 
of  a  grant,  could  not  defeat  the  action,  say- 
ing:  **  Under  the  present  code,  it  is  what  a 
party  to  the  action  rightful  Ijr  holds,  and  not 
what  he  may  wrongfully  claim,  that  deter- 
mines the  nature  of  the  relief  to  be  awarded 
respecting  him!"  Under  these  circumstances, 
we  think  it  would  be  a  technical  and  unjust 
interpretation  of  this  record  to  hold  that  the 
question  was  not  fairly  presented  whether  an 
adverse  possession  of  a  co- tenant  of  the  title 
for  a  period  less  than  the  time  prescribed 
by  law  to  bar  a  possessory  action  is  now  a 
good  defense  to  an  action  of  partition ;  and 
whether,  upon  proof  of  such  possession,  the 
plaintiff's  complaint  should  be  dismissed, 
or  his  proceedings  stayed,  and  he  be  required 
to  recover  possession  of  his  undivided  share 


of  the  whole  land  under  a  suppoeed  title  for  ten 
years  only.  There  had  been  no  actual  ouster  nor 
any  refuBal  to  aooount  for  the  rents  or  profits;  and 
the  Tight  of  entry  remained  at  the  time  of  Oling 
the  petition.  It  was  held  that  there  was  a  sufficient 
eeisf D.  To  the  same  effect,  see  Marshall  v.  Crehore, 
18  Met.  462. 

In  Baylies  v.  Bussey,  5  Me.  158,  the  court,  consid- 
ering that  such  was  the  law  of  MaBsachusetts  at 
the  time  of  the  separation  from  that  common- 
wealth, refused  to  adopt  a  different  principle. 

Tbere  may  be  an  actual  ouster  of  one  tenant  in 
common  by  another,  and  upon  such  ouster  the 
possession  beoomes  adverse,  and  if  continued  for  a 
sufficient  lenirth  of  time  the  rlgrht  of  the  co-tenant 
out  of  possession  may  be  tarred.  Blokard  v.  Biok- 
ard,  18  Pick.  261. 

A  suit  for  partition  brought  by  a  tenant  in  com- 
mon will  be  defeated  by  a  valid  adverBO  claim  to 
the  premises,  made  by  bis  co-tenant  under  a  tax 
title.    Hurley  v.  Hurley,  2  I1.R.A.  172, 148  Mass.  444. 

There  has  been  great  uncertainty  as  to  the  ex- 
tent to  which  the  purchase  of  a  tax  title  by  one  co- 
tenant  inures  to  the  benefit  of  all. 

An  adverse  possessory  title  is  a  good  defense  to  a 
petition  for  partition.  Harman  v.  Kelley,  14  Ohio, 
602.  46  Am.  Dec.  662;  Mattair  v.  Payne,  16  Fla.  682. 

The  rule  at  com-n  on  law  was  that  ^  one  copar- 
cener disseised  another,  during  the  disseisin  a  writ 
of  partition  would  not  lie  between  thenu**  Co. 
LItt.  167,  b ;  16  Vin.  Abr.  Partition,  L 

Where  one  tenant  ousts  his  co-tenant  bv  taking 
the  whole  profits,  the  latter  may  treat  such  posses- 
sion of  the  former  as  his  possession,  and  may  main- 
tain a  petition  for  partition.  But  if  the  party  in 
such  a  case  is  effectually  disseised  they  no  longer 
hold  the  estate  together,  and  he  is  barred  of  his 
remedy  for  partition. 

Bennett,  J^  in  Brock  v.  Bastman,  28  Yt.  668,  07 
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Am.  Deo.  788.    In  this  case  the  petition  was  denied 
because  the  parties  never  held  the  estate  together. 

A  common  pooacoslon  is  always  implied  from  a 
common  title  until  the  contrary  be  shown.  But  if 
an  actual  ouster  be  made  by  one  tenant  in  com- 
mon with  his  co-tenant,  tbere  is  no  longer  a  com- 
mon posseesion,  and  the  remedy  Is  not  by  petition 
for  partition,  but  by  ejectment  to  recover  posses- 
sion of  the  individual  moiety.  Thomas  v.  Qarvan« 
16  N.  a  228, 26  Am.  Deo.  706. 

Where  one  Is  in  the  exclusive  possession  of  land, 
asserting  an  exclusive  title  thereto,  an  action  for 
partition  cannot  be  maintained  against  him  by 
one  out  of  possession  who  claims  a  common  title 
thereto.  Lambert  v.  Blumenthal,  26  Mo.  471: 
Gravier  v.  Ivory,  84  Mo.  622 ;  Forder  v.  Davis,  88 
Mo.  107. 

But  in  such  oases  the  disseisin  or  an  adverse  pos- 
session, amohnting  to  an  actual  ouster,  must  bo 
shown.  Shaw  v.  Oregoire,  41  Mo.  407;  Wommack 
V.  Whitmore,  68  Mo.  448. 

It  is  only  where  tbere  is  an  ouster  or  an  exclu- 
sive peonanoy  ot  the  profits  against  tbe  will  of  the 
other  tenants.    Bossier  v.  GrifBth,  81  Mo.  171. 

It  Is  only  when  the  defendant  is  in  adverse  pos- 
session of  the  whole  premises,  claiming  thereto, 
advenely  to  one  who  claims  to  be  his  co-tenant, 
that  such  co-tenant  can  be  driven  to  his  action  of 
ejectment.    Holloway  v.  Holloway,  97  Mo.  6S8. 

Where  the  facts  shewed  an  ouster  of  the  peti- 
tioner by  a  co-tenant  tbe  former  could  not  have 
partition  before  regaining  poasession.  Bozler  v, 
Johnson,  86  Mo.  826. 

Where  the  complainant  is  out  of  possession,  and 
the  bill  and  evidence  tend  to  show  an  ouster  and 
adverse  possession,  and  the  legal  title  is  not  clear 
and  beyond  suspicion,  ejectment  is  the  proper  rem- 
edy for  the  trial  of  the  title.  Hoffman  v.  Beard,  22 
Mich.  66. 
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in  an  action  of  ejectment,  before  he  can  have 
any  relief  in  the  partition  suit.  Full  effect 
can  be  given  to  the  finding  that  the  plaintiff 
was  the  owner  and  in  possession  with  the  ap- 
pellants as  tenants  in  common  by  limiting 
it  to  the  constructive  possession  which  is 
deemed  to  follow  the  lej?al  title,  and  which, 
if  not  rebutted,  was  always  regarded  as  suf- 
ficient to  support  the  action.  Wadnman  v. 
Hampton,  110  N.  T.  429. 

A  conflict  in  the  findings  is  in  this  way 
avoided,  but,  if  the  two  are  irreconcilable, 
the  special  finding  made  at  the  request  of  the 
appellants  must  prevail.  Both  at  common 
law  and  under  the  revised  statutes  it  was 
the  well -settled  rule  of  practice  in  actions 
for  partition  to  withhold  relief  if  it  appeared 
that  the  title  or  the  rieht  of  possession  of  the 
plaintiff  was  disputed,  or  that  he  had  been 
actually  ousted  by  his  co-tenants.  It  was  not 
always  clear  what  conduct  would  be  con- 
sidered in  law  sufilcient  to  effect  an  ouster, 
but  the  current  of  authority  in  this  state  was 
uniform  and  unbroken  that  when  a  disseisin 
had  been  efltablished,  although  for  a  period 
less  than  that  required  to  extinguish  his  ti- 
tle, a  tenant  in  common  of  real  property 
must  wait  until  he  had  regained  possession 
in  an  action  or  proceeding  at  law  oefore  he 
could  insist  upon  a  division  of  the  property 
between  himself  and  his  co-tenants.  The  two 
remedies  could  not  be  enforced  in  the  same 
action.  There  was  but  one  exception  to  the 
rule,  and  that  was  that,  where  the  original 
jurisdiction  of  the  action  was  purely  equi- 1 
table,  and  it  had  once  rightfully  attached,  I 


it  should  be  made  effectual  for  complete  re- 
lief, even  if  it  did  require  the  determination 
of  questions  of  title  to  real  property  and  of 
conflicting  claims  to  its  possession.  Hagford 
V.  Merwin,  6  Barb.  63 ;  aeoU  v.  Quenuey,  60 
Barb.  178.  The  existence  of  this  rule  was 
not  due  to  the  indisposition  of  courts  of 
equity  to  determine  issues  which  were  pe- 
culiarly within  the  province  of  courts  of  law. 
It  was  rather  the  result  of  the  exceptional 
character  of  the  method  of  procedure  in  parti- 
tion cases,  and  had  its  origin  in  the  practice 
of  the  common- law  tribunals,  which  for  a 
long  time  had  exclusive  jurisdiction  in  this 
class  of  actions.  The  writ  of  partition  was 
a  common-law  process,  and  was  an  available 
remedy,  at  least  between  coparceners,  for  over 
800  years  before  courts  of  chancery  assumed 
jurisdiction  of  the  subject-matter.  It  was 
returnable  before  judges  or  commissioners 
specially  appointed  to  hear  the  cause ;  and 
if,  upon  the  return  of  the  writ,  it  was  shown 
that  the  plaintiff's  title  was  contested,  or 
that  the  lands  were  held  adversely,  the  pro- 
ceedings were  dismissed,  or  suspended  until 
the  (question  of  title  had  been  otherwise  de- 
termined. This  course  was  rendered  nec- 
essary because  a  trial  bv  jury  of  an  issue  in- 
volving the  title  to  real  property  was  matter 
of  common  right,  of  which  the  citizen  could 
not  be  deprived  by  the  institution  of  a  pro- 
ceeding in  which  that  form  of  trial  was  not 
permissible.  The  same  want  of  power  to  try 
such  issues  inhered  in  the  procedure  of  the 
court  of  chancery,  and  when  it  extended  its 
judicial  authority  so  as  to  include  the  hear- 


Where  there  is  adverse  holdlo?  the  plaintiffs 
must  go  to  law  to  sustain  their  title.  Albergottie 
▼.  Chaplin,  10  Rich.  Eq.  428;  Drew  y.  ClemmoDB,  66 
N.  C.  812:  Lambert  v.  Blumenthal,  26  Mo.  411. 

In  Daniel  v.  Green,  4:3111. 473,  wherever  one  party 
was  hoidinfir  adversely  to  the  one  who  sought  par- 
tition, it  was  said:  **To  permit  the  bill  to  be  main- 
tained ^ould  be  to  hold  that  purely  legal  titles 
may  be  tried  by  a  writ  in  cbanoery  instead  of  by 
an  action  of  ejectment,  in  every  case  to  recover 
lands  adversely  held." 

in  Byen  v.  Daniey,  27  Ark.  77,  the  court  held, 
however,  that  the  rule  did  not  extend  to  lands  un- 
occupied, when  there  Is  only  that  posseflsion  in 
law  which  is  connected  with  the  title  to  the  land. 

As  sustaining  the  same  proposition,  see  London 
V.  Overby,  40  Ark.  155. 

A  suit  In  the  nature  of  a  partition  cannot  be 
maintained  where  there  has  been  an  duster  of  the 
complainants  by  the  defendant  tenant  in  common, 
by  acts  so  overt  and  notorious  as  to  imply  notice 
to  his  co-tenants.  Rich  v.  Bray,  2  L.  R.  A.  2Sfi,  87 
Fed.  Rep.  273;  Ballard  v.  Johns,  84  Ala.  70. 

The  statute  in  Alabama  expressly  denies  to  the 
probate  court  the  power  and  jurisdiction  to  adju- 
dicate, in  such  a  case,  on  a  petition  for  the  parti- 
tion of  lands.  It  is  immaterial  by  whom  the  ad- 
verse claim  or  title  is  asserted,  so  it  is  brought  to 
the  knowledge  of  the  judge  of  probate. 

In  Law  v.  Patterson,  1  Watts  &  &  186,  it  was  de- 
termined that  an  adverse  holding  by  one  tenant  in 
oommon  for  any  length  of  time,  however  short, 
previously  to  the  institution  of  an  action  of  parti- 
tion will  bar  a  recovery.  To  the  same  effect.  Long- 
well  V.  Bentley,  8  Grant,  Oas.  177;  Welch's  App.  126 
Pa.  2»7;  WlBtar's  App.  116  Pa.  241. 

But  in  Howey  v.  Goings,  13  III.  05. 54  Am.  Dec.  427, 
where  it  was  unnecessary  to  inquire  whether,  un- 
der the  statute,  the  possession  being  adverse,  a  peti- 
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tion  for  partition  would  lie,  the  court  said,  citing 
Overton  v.  Woolfo]k,6Dana,  874,  that  there  could 
be  no  doubt  that  a  bill  in  chancery  would  lie  for 
partition,  notwithstanding  an  adverse  possession 
unless  it  bad  been  continued  sufficiently  long  to  bar 
a  recovery  under  the  statute  of  limitations.  Cited 
In  arguendo  in  Cuyler  v.  Ferrill,  1  Abb.  U.  8.  ISO. 
See,  however,  Daniel  v.  Green,  42  111.  473.     « 

In  Overton  v.  Woolf oik,  0  Dana,  371,  it  was  held 
that  an  adverse  holding  of  part  of  the  land  was  not 
a  good  ground  to  defeat  The  jurisdiction  of  a 
court  of  equity;  that  the  title  was  the  principal 
thing  inquired  into  in  chancery. 

The  Kansas  Ck)de  of  Civil  Procedure  authorises 
the  action  for  partition,  but  does  not  prescribe 
specifically  who  shall  bring  the  action  or  what 
kind  of  an  interest  in  the  land  the  plaintiff  shall 
have.  The  action  of  partition  is  legal  as  well  as 
equitable;  and  the  action  of  ejectment  is  equitable 
as  well  as  legal.  Although  the  question  did  not 
properly  arise  in  that  case  yet  in  Scarborough  v. 
Smith,  18  Kan.  399,  the  court  considered  whether  a 
plaintiff  not  in  poaaession  of  property  sought  to  be 
divided  could  maintain  the  action,  and  said: 
**Whether  such  action  can  be  maintained,  we 
think  depends  upon  whether  the  plaintiff  is  en- 
titled to  the  immediate  possession  of  the  property, 
or  not,  and  whether  his  petition  shows  that  he  is 
so  entitled  to  such  immediate  possession.  If  the 
plaintiff  is  entitled  to  the  immediate  poaaession  of 
the  property  we  think  he  may  maintain  the  action 
(Tabler  v.  Wiseman.  2  Ohio  St.  206).  If  the  prop- 
erty were  not  held  adversely  to  the  plaintiff,  we 
would  think  that  there  could  scarcely  be  any  doubt 
aa  to  the  plain  tiff  *s  right  to  maintain  the  aotloo. 
But  even  where  the  property  is  held  adversely  to 
the  plaintiff,  we  would  still  think  that  the  plaintUt 
might  maintain  the  action  in  connection  with  ao 
action  for  the  recovery  of  the  property.    And  po»- 
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ing  of  suits  in  partition  it  followed  the  estab- 
liuied  rules  of  practice  in  courts  of  law  in 
this  respect,  and  required  the  suitor  to  show 
an  actual  holding  and  possession  in  common 
with  his  co-tenants  before  it  would  accord  to 
him  the  shelter  of  its  jurisdiction.  When, 
by  a  change  of  the  fundamental  law  of  the 
state,  the  supreme  court  was  empowered  to 
administer  both  leffal  and  equitable  remedies, 
the  necessity  for  the  existence  of  this  rule 
was  but  partially  obviated.  The  essential 
nature  of  actions  was  unchanged.  Partition 
suits  were  still  regarded  as  cases  of  purelv 
equitable  cognizance,  upon  the  trial  of  whicn 
a  jury  could  not  be  demanded  as  a  right,  and, 
if  permitted  to  be  present,  their  yerdict  did 
not  conclude  the  judgment  of  the  court  upon 
the  issues  submitted  to  them.  As  the  consti- 
tution secured  inviolate  the  right  of  trial  by 
Jury  in  all  cases  where  it  had  theretofore  been 
enloyed,  it  was  apparent  that  questions  of 
title  could  not  be  tried  in  these  cases  without 
some  enabling  legislation.  The  Code  of  1848 
(sec.  448)  provided  that  actions  in  partition, 
brought  under  the  revised  statutes,  should 
be  regulated  by  the  provisions  of  that  code, 
and  it  was  held  by  this  court  in  HeviUU  v. 
Wood,  62  K.  Y.  76,  that  by  virtue  of  this 
change  in  the  practice  a  trial  by  jury  could 
be  insisted  upon  as  a  right  in  a  partition 
suit,  and  was  no  longer  discretionary  with 
the  court.  But  the  rule  which  debarred  the 
court  from  a  trial  of  issues  of  title  in  these 
actions  was  too  flrmlv  intrenched  to  yield  to 
any  effort  to  change  it  short  of  an  express 
statutory  enactment.    The  drift  of  judicial 


authority  in  other  states  had  meanwhile  been 
strongly  in  the  direction  of  a  relaxation  or 
abrogation  of  the  rule.  The  Supreme  Court 
of  the  United  States,  in  Parker  v.  Kane,  68 
U.  8.  22  How.  17,  16  L.  ed.  286,  a  partition 
suit  arising  in  Wisconsin,  where  disputed 
questions  of  title  had  been  adjudicated, — 
says :  ''In  Great  Britain  a  chancellor  might 
have  considered  this  as  a  case  in  which  to 
take  the  opinion  of  a  court  of  law,  or  to 
stay  proceedings  in  the  partition  and  cross 
suits  until  an  action  at  law  had  been  tried 
to  determine  the  legal  title.  But  such  a 
proceeding  could  not  be  expected  in  a  state 
where  the  powers  of  the  courts  of  law  and 
equity  are  exercised  by  the  same  person.  ^ 

In  many  of  the  states  it  has  always  been 
held  that  a  disseised  co-tenant  may  maintain 
compulsory  partition.  CcM  v.  Barker,  12 
Me.  825 ;  MofrtihM  v.  Orehara,  18  Met.  464 ; 
MUer  V.  Dennett,  6  N.  H.  109 ;  Tabler  v. 
Wieeman,  2  Ohio  St.  207 ;  Godfrey  v.  Ood- 
frey,  17  Ind.  9,  79  Am.  Dec.  448;  Cook  v. 
WM,  19  Minn.  167  (Gil.  129)  ;  R(ymv%  v. 
QwnQ%,  18  111.  108,  64  Am.  Dec.  427 ;  Sear^ 
borough  V.  Smith,  \%  Kan.  899;  Martin  v. 
Walker,  68  Cal.  690;  OuyUr  v.  FerriU,  1 
Abb.  U.  S.  182.  The  learned  author  of  a 
work  on  partition,  (Freeman,  §  460,)  in  com- 
menting upon  this  condition  of  the  authori- 
ties, says :  **  In  truth,  the  1  imitations  attend- 
ing proceedings  in  partition  are  constantly 
weakening,  and  the  tendency  to  do  full  and 
complete  justice  to  the  parties  in  one  action 
is  homing  irresistible.  Wherever  the  ques- 
tion has  recently  arisen  as  a  new  question* 


■Ibly  both  actions,  taken  toirether,  are  only  one  en- 
larged action,  and  that  an  action  for  jmrtltton.** 

Tbe  case  of  Martin  v.  Walker,  58  Oal.  600,  pr&- 
seoted  hut  the  single  question  of  whether  a  tenant 
In  common  who  has  never  been  ln*the  occupancy 
of  the  land  can  maintain  a  suit  in  partition  against 
a  co-tenant  whose  possession  is  adverse  and  hostile; 
and  it  was  held  that  tbe  mere  fact  of  an  adverse 
holding  by  the  defendant  constituted  no  objection 
to  tbe  proceeding. 

In  De  Uprey  v.  De  lTprey,27  OaL  829, 87  Am.  Dec. 
SI,  these  questions  were  raised :  L  Has  the  plain- 
tiff possession?  &  Has  he  been  in  possession  within 
live  years?  Speaklnfr  of  the  trial  of  these  issues  in 
the  partition  suit  the  court  said :  **  There  Is  noth- 
ing In  the  idea  tUat  these  questions  are  of  ^straofire 
countenance  *  In  ao  action  of  partition.  Any  ques- 
tion affecting  the  right  of  the  plaintiff  to  a  partl- 
tion«  or  the  rights  of  each  and  aU  of  the  parties  in 
the  land,  may  be  put  in  issue,  tried,  and  determined 
In  such  action.  (Practice  Act,  •  271.)  Such  is  one 
of  the  fruits  of  the  new  system  of  practice  which 
we  have  adopted.** 

This  case  was  approved  In  Mozenhout  v.  Hlfiraera, 
as  GUL  289;  BoUo  v.  Navarro,  88  GaL  486;  Gates  v. 
Sahnon«  86  Osl.  687,  96  Am.  0ec  188.  And  to  the 
same  effect  Is  Hancock  v.  Lopez,  68  Gal.  871. 

The  progress  of  the  law  conoemiDg  this  subject 
In  New  York,  and  the  effect  of  the  various  statu- 
tory provisions  in  that  state,  have  been  well  traced 
by  the  learned  judge  In  the  opinion  of  the  principal 
case.  And  the  reader  will  be  assisted  by  a  careful 
review  of  tbe  briefs  filed  in  the  case.  To  supple- 
ment these  it  may  not  be  amiss  to  present  In  detail 
tbe  more  Important  cases. 

Jn.  Brownell  v.  Brownell.  19  Wend.  807,  It  was 
held  that  proceedings  In  partition  under  the  stat- 
ute then  in  force  could  be  Instituted  only  by  a 

20L.R.A. 


party  who  had  an  estate  entitling  him  to  Immediate 
possession.    No  adverse  possession  was  shown. 

Under  2  Bev.  Btat.,  817,  •  1,  a  plaintiff  in  partition 
must  show  that  he  was  actually  or  constructively 
in  possession.  0*Douffherty  v.  Aldrlob,  6  Denio, 
886. 

In  a  proceeding  by  petition  for  partition  under 
the  statute  (Sese.  88.  chap.  lOQ,  1  Bev.  Laws,  107), 
alleging  a  seisin  in  common  by  the  petitioners  and 
the  defendant,  he  pleaded  sole  seisin  in  himself 
when  the  petition  was  presented  and  always  after- 
wards, traversing  the  seisin  In  common  alleged  in 
the  petition;  replication  that  the  pedtioners  were 
seised  In  manner  aod  form  as  stated  In  the  petition. 
jBield,  a  material  and  proper  issue  under  tbe  stat- 
ute, and  that  it  was  Incumbent  on  the  petitioners, 
at  the  trial,  to  prove  that  they  were  seised  in  com- 
mon at  the  time  of  presenting  the  petition.  It  was 
said  that  a  mere  right  of  entry  would  not  satisfy 
the  averment,  and  that  a  subsisting  adverse  pos- 
session, though  short  of  twenty  years,  was  a  bar. 
ClBpp  V.  Bromagham,  9  Cow.  689. 

In  an  action  for  the  partition  of  lands,  the  title 
of  tbe  parties  should  be  first  established  by  the 
proper  action  before  proceedings  taken.  Van 
Schuy ver  v.  Mulford,  69  N.  Y.  428. 

And  in  Malaney  v.  Cronin,  44  Hun.  270,  It  was 
held  that,  by  section  1637  of  the  Oode,  the  old  rule 
denying  to  a  party  partition  of  lands  held  adversely 
was  changed  where  such  adverse  holding  was 
under  a  devise  valid  on  its  face,  but  in  fact  void. 

In  Hulse  v.  Hulse,  23  N.  Y.  a  R.  123,  it  was  held 
that  if  the  defendants  at  the  beginning  of  the 
action  held  possession  of  the  premises  adversely  to 
the  plaintiff,  the  latter  was  in  no  position  to  main- 
tain the  action. 

Greene  v.  Greene,  64  Hun,  08,  sustains  this  nropo> 
sition. 
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the  answer  to  which  the  courts  were  free  to 
give  without  consulting  decisions  made  at 
an  early  day,  when  the  common-law  rules 
were  more  potent  than  at  present,  it  has  been 
resolved  in  favor  of  taking  jurisdiction  when- 
ever the  complainant  shows  himself  seised  of 
the  requisite  title,  whether  the  lands  sought 
to  be  partitioned  are  held  adversely  to  mm 
or  not."  The  legislature,  we  think,  recog- 
nized the  force  of  this  tendency  in  the  adop- 
tion of  article  2,  title  1,  chap.  14,  of  the 
Code  of  Civil  Procedure,  the  provisions  of 
which,  when  construed  according  to  their 
evident  intent,  expressly  authorize  the  litiga- 
tion in  an  action  of  partition  of  all  questions 
of  title  which  arise  upon  the  pleadings  be- 
tween the  co-tenants  and  their  privies,  who 
may  be  parties  to  the  action.  Section  1548 
expressly  provides  that  the  title  or  interest 
of  the  plaintiff  as  stated  in  the  complaint 
may  be  controverted  by  the  answer,  and  the 
title  or  interest  of  any  defendant  as  so  stated 
may  be  controverted  by  his  answer  or  the 
answer  of  any  other  defendant,  and  the  title 
or  interest  oi  any  defendant  as  stated  in  his 
answer  may  be  controverted  bv  the  answer 
of  any  other  defendant;  and  it  is  declared 
that  tbe  issues  thus  joined  must  be  tried  and 
determined  in  the  action.  Sections  1557  and 
1577  provide  that  the  judgment  shall  be 
binding  and  conclusive  upon  all  the  parties 
to  the  action  who  have  been  duly  served, 
and,  in  case  of  a  sale,  effectually  bars  each 
of  them  from  all  right,  title,  and  interest  in 
the  property  sold. 

We  think  that  section  1548  was  intended 
to  confer  upon  the  court  in  which  an  action 
for  partition  may  be  brought  authority  to  try 
and  determine  all  disputes  which  may  arise 
between  the  plaintiff  and  his  co-tenants  in- 
volving their  respective  titles  and  rights  of 
possession  to  the  property.  Theretofore  noth- 
ing could  be  tried  if  the  bare  fact  of  the 
common  holding  or  tenancy  was  dicputed. 
The  commissioners  who  frame  this  part  of 
the  code  state  in  a  preliminary  note  to  the 
article  that  such  was  the  raaical  change 
which  they  designed  to  effect  in  the  existing 
law,  and  after  its  adoption  the  same  purpose 
was  asserted  by  one  of  the  commissioners  in 
a  footnote  to  the  section.    The  appellants 


contend  that,  because  section  1587  specific- 
ally provides  that  a  party  out  of  ponession 
may  maintain  the  action  where  he  claims  by 
reason  of  heirship,  and  lands  are  in  posses- 
sion of  a  devisee  under  a  devise  alleged  to 
be  void,  it  is  equivalent  to  a  legislative 
declaration  that  in  no  other  case  can  a  plain- 
tiff who  is  out  of  possession  bring  the  action. 
But  the  commissioners  say  that  they  intended 
to  extend  the  principle  embodied  in  section 
1587  to  all  cases  by  the  provisions  of  section 
1548.  We  apprehend  that  the  reason  foi  the 
enactment  of  section  1587  was  quite  different 
from  that  suggested  by  counsel.  Where  a 
devisee  is  in  possession  under  a  devise  in  a 
probated  will,  he  has  an  exclusive  title  to 
the  property,  which  is  presumptively  valid 
against  the  heir  and  all  persons  claiming 
through  the  testator,  and  without  an  enab- 
ling statute  the  heir  could  not  maintain  par- 
tition, because,  upon  the  face  of  the  record, 
he  is  not  a  co-tenant  of  the  title  at  all.  Be- 
fore he  can  bring  himself  into  such  a  relation 
with  the  occupant,  he  must  procure  the  Judg- 
ment Of  the  court  declarins;  the  devise  void 
for  some  sufficient  cause,  auer  which  he  may 
insist  upon  partition  between  himself  and 
the  other  heirs ;  and  the  purpose  of  the  stat- 
ute was  to  enable  him  to  secure  this  twofold 
relief  in  one  action,  and  it  had  no  special 
reference  to  the  removal  of  any  common- law 
disability  of  a  tenant  out  of  possession. 

We  cannot  find  that  the  question  has  arisen 
in  this  court  since  the  second  part  of  Uie  code 
went  into  effect.  In  Wainman  v.  Hampton^ 
tuprat  the  action  was  begun  under  the  re- 
vised statutes,  and  Judge  Earl  calls  attention 
specially  to  that  fact,  and  states  that  it  is  to 
be  governed  by  the  statute,  and  not  by  the 
code,  and  thus  impliedly  recognizes  that 
substantial  changes  m  the  practice  may  have 
been  introduced  by  the  latter.  The  decisions 
in  the  supreme  court  have  been  conflicting. 
Shannon  v.  PiekeU,  2  N.  Y.  8.  R.  160 ;  HuUe 
V.  HtiiM,  28  K.  T.  S.  R.  128 ;  Janes  v.  Jones, 
«  K  Y.  8.  R.  788 ;  Greem  v.  Oreene,  54  Hun, 
98;  Gedney  v.  Prall  25  N.  Y.  8.  R.  843; 
Knttpp  y.  Burton,  7  N.  Y.  Civ.  Proc.  Rep. 
448. 

In  recent  works  on  practice  of  high  author- 
ity, section  1548  has  been  construed  as  abro- 


Gedney  v.  Prall,  25  N.  Y.  S.  R.  848,' was  decided  on 
the  facts  of  the  case.  The  defendant  had  been  in 
adverse  poflsesslon  for  over  twenty  yean. 

EquUy  toflZ  do  complete  Justice, 

Whenever  it  is  neceesary  to  go  into  equity  to 
establish  title,  or  to  obtain  relief  based  on  a  title 
purely  equitable,  the  defendant  cannot  escape  par- 
titioa  by  establisliinflr  an  adverse  posseeeion.  Free- 
man, Oo-tenancy  and  Partition,  1 418. 

In  Dameron  v.  Jameson,  71  Mo.  S7,  it  was  urged 
that  partition  would  not  lie  when  defendant  was  in 
adverse  possesBlon  of  the  premises.  **Thi8  doc- 
trine,** said  the  court,  **in  cases  to  which  it  is 
applicable,  is  well  settled,  but  no  case  can  be  found 
in  our  reports  wbere  the  principle  was  applied  in 
a  proceeding  to  establish  an  equitable  title,  and 
also  for  partition.  When  the  plaintllT  asks  for 
partition,  and  the  defendant  is  in  adverse  posses- 
sion of  the  property,  the  courts  refuse  to  partition 
the  land  between  them  until  plaintiff  establishes 
his  title,  and  a  suit  in  ejectment  is  the  proper  pro- 
ceeding for  that  purpose;  but  where,  as  here,  the 
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plaintiff  has  an  equitable  title,  and  asks  the  aid  of 
the  court  of  equity  to  establish  it«  if  the  court 
ascertain  that  he  has  an  Interest  and  what  that 
interest  is,  the  doctrine  that  partition  cannot  be 
had  when  the  defendant  is  in  the  adverse  poasesslon 
of  the  premises  does  not  apply.  The  decree  estab- 
lishes plaintilTs  title,  and  under  it  the  court  may 
put  him  in  possession,  and  a  salt  in  ejectment  be> 
comes  necessary.  The  court  having  acquired  juris- 
diction of  the  cause,  may  proceed  to  determine  the 
whole  controversy  by  decreeing  a  partition  of  the 
premises.** 

Trapnall  v.  Hill,  81  Ark.  845,  and  Davis  v.  Whit- 
taker,  88  Ark.  485,  though  apparent,  are  not  real, 
departures  from  the  general  rule;  for  the  intei^ 
vention  of  a  court  of  chancery  was  necessary  for 
the  complete  ascertainment  of  the  rights  of  the 
parties,  in  the  first  case  by  the  taking  of  a  compli- 
cated account,  and  in  the  second  by  the  construo- 
tion  of  a  wllL  And  the  court,  having  possession 
of  the  cause  for  one  purpose,  acted  upon  its  maxim 
of  not  doing  justice  for  one  purpose  but  settled  the 
whole  oontroversy  in  one  suit.  A*  P.  W. 
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gating  the  rule  which  prerented  a  recoyerynext  section,  where,  under  certain  clrcum- 


By  a  disseised  co-tenant,  and  proyidinfl:  for 
tiie  trial  and  determination  in  the  partition 
action  of  all  issues  involving  the  title  and 
right  of  possession  of  any  of  the  parties.  8 
Humsey,  Pr.  pp.  81,  41 ;  Fiero,  Special 
Actions,  pp.  91,  92.  We  perceive  no  irood 
leason  for  questioning  the  soundness  of  this 
construction.  Circuity  of  procedure  and  a 
multiplicity  of  suits  are  thereby  avoided, 
and  these  were  the  primary  objects  which 
the  code  system  of  practice  had  in  view. 
This  scheme  of  the  law  is  rendered  complete 
by  section  1544,  which  is  entirely  new,  and 
which  provides  that  an  issue  of  fact  Joined 
in  an  action  of  partition  is  triable  by  a  Jury, 
and  such  a  mode  of  trial  thus  becomes  de- 
mandable  as  a  ri^ht,  and  preserves  unbroken 
the  constitutional  guaranty. 

We  have  not  overlooked  section  1582,  which 
provides  that  the  action  may  be  brought 
where  two  or  more  persons  hold  and  are  in 
possession  of  real  property  as  tenants  in  com- 
mon. What  is  here  meant  is  not  a  strict  pedis 
poBsemo,  but  a  present  right  to  the  posses- 
sion, as  distinguished  from  the  cases  in  the 


stances,  the  remainderman  may  bring  the 
action.  The  section  must  be  read  as  a  part 
of  the  article  to  which  it  pertains,  and  can- 
not be  construed  so  literally  as  to  render 
nugatory  the  plain  purpose  of  the  provisions 
with  which  it  is  associated. 

The  other  exceptions  ar^ed  were,  we 
think,  correctly  disposed  of  in  the  court  be- 
low. They  relate  to  matters  which,  in  the 
form  in  which  they  were  presented,  rested 
largely  in  the  discretion  of  the  trial  court. 
There  was  no  determination  of  them  adverse 
to  the  appellant  which  will  in  any  way  con- 
clude her  in  any  action  she  may  brin^  for 
the  foreclosure  of  her  mortgage.  All  her 
substantial  rights  as  mortgagee  have  been 
preserved  and  securely  guaxdeil,  and  the 
opinion  of  the  general  term  upon  this  branch 
of  the  case  is  so  exhaustive  and  satisfactory 
that  further  consideration  of  these  exceptions 
would  not  be  profitable. 

The  judgment  and  order  must  be  qfflrmed, 
with  costs. 

All  concur. 


NEW  JERSEY  COURT  0*  ERRORS  AND  APPBALa 


Frank  P.  HAGERTY  et  al.,  Ptffs.  in  Err., 

V. 

John  LEE. 

C6iN.J.L.68(U 

^1.   A  eoveiuuit  or  stipulation  inserted 
in  »  deed  poll  binds  the  s^»ntee»  his 

•Headnotes  by  Yas  Syokbl,  J. 


heirs  and  asslsns,  where  luoh  stipulation  relates 
to  the  premises  conveyed. 


8«  In  ench  ease  an  easement  may  be 
acquired  by  the  i^rantor  by  a  clanse 
of  reservation*  The  teobnical  distinction 
hetween  reservation  and  exoeption  will  be  dis- 
regarded, and  the  laDgraaKe  used  so  construed  as 
to  efTectuate  the  intention  of  the  parties. 

8.  The  erantee  in  a  deed  and  those 


JXorm.—ExeepHon  cmd  reeervation  of  eaaements. 

^tnerxA  cKsMnctions  Itetween  exception  and  reaervO' 

tkm. 

An  exoeption  is  ever  a  part  of  the  thinff  ffranted 
and  of  a  thins  in  esse,  and  a  reservation  is  always  of 
a  thing  not  in  eeae  but  newly  created  or  reserved 
eut  of  the  land  or  tenement  demised.   Co.  Litt.  47a. 

A  reservation  must  be  of  some  other  thing  issu- 
ing or  coming  out  of  the  thing  granted,  and  not  a 
part  of  the  thing  itself.  If  one  grant  land  yielding 
for  rent  money,  corn,  a  horse,  or  any  such  thing, 
this  is  a  good  reservation;  but  if  the  reservation  be 
of  grass,  or  of  a  common  or  other  profit  to  be  taken 
out  of  the  land  these  reservations  are  void.  Bhep. 
!rouch.  80. 

The  reservation  of  grass,  or  of  a  common  or  other 
profit  to  be  taken  out  of  the  land,  is  explained  in 
Wbitaker  v.  Brown,  4A  Pa.  197,  as  being  void  as  a 
reservation  but  capable  of  support  as  an  excep- 
tion. 

An  exoeption  leaves  the  grantor  with  his  former 
estate.   Cocheco  Mfg.  Ck>.  v.  Whittier,  10  N.  H.  8ia 

A  reservation  is  equal  to  a  grant.  Seymour  v. 
Courtenay,  6  Burr.  2814. 

And  vests  in  a  grantor  a  new  right  or  interest 
not  before  existing  in  him.  Asbcroft  v.  Eastern 
R.  Co.  120  Mass.  196,  80  Am.  Rep.  072. 

A  reservation  operates  as  a  grant  out  of  the 
granted  premises  by  force  and  effect  of  the  reser^ 
vatlon  itself.    Crouch  v.  Bbepard,  4  Coldw.  389. 

In  cnse  of  the  lease  of  a  house,  excepting  two 
rooms  and  free  passage  to  them,  covenant  will  lie 
for  disturbing  the  use  of  the  passage  but  not  for 
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disturbing  possession  of  the  rooms.   Colons  Case, 
8a]k.l96, 

OreOtUm  of  eaeement  hy  reaervatlonm 

Formerly  reservations  were  principally  employed 
to  fix  the  lessor*B  right  to  rent,  and  even  now  in 
England  the  possibility  of  technically  reserving  an 
easement  is  not  re<;pgnized.  But  in  case  of  In- 
dentures the  same  result  is  created  even  there  by 
construing  the  reservation  as  a  counter-grant  by 
grantee  to  grantor  in  the  deed,  and  since  the  ac- 
ceptance of  a  deed  poll  is  generally  held  to  bind  the 
grantee  to  the  covenants  and  conditions  therein 
contained  the  same  result  might  be  effected  by  a 
deed  poll. 

A  reservation  of  the  right  to  hunt  is  not  either 
a  reservation  or  exception  in  point  of  law;  though 
words  of  reservation  are  used,  it  is  only  a  privilege 
or  right  granted  to  the  lessor.  Doe  v.  Look,  4  Nev. 
ftM.807.2Ad.ftEL705. 

The  reservation  of  the  lower  strata  of  coal  on 
granting  the  upper  strata,  with  the  Uberty  to  sink 
through  the  upper  seams  is  to  be  considered  as  if  it 
was  a  counter-grant  by  the  grantee  to  the  grantor. 
Goold  V.  Great  Western  Deep  Goal  Co.  2  DeG.  J.  & 
8.  600, 18  L.  T.  N.  8. 109. 

In  discussing  the  rights  of  the  parties  under  an 
exception  and  reservation  of  the  trees,  mines,  eta, 
and  free  ingress,  way-leave,  etc.,  the  oourt  said 
**  A  right  of  way  cannot  in  strictness  be  made  the 
subject  either  of  exception  or  reservation.  A  right 
of  way  reserved  to  the  lessor  is  an  easement  newly 
created  by  way  of  grant  from  the  grantee  or  lee- 


See  also  20  L.  R.  A.  638;  42  L.  R.  A.  572;  47  L.  R.  A.  226. 
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^1^*— <—g>  under  him  oannot  deny  tha  bind- 
ing authority  of  a  reserratlon  in  a  deed. 

4«  The  effeet  of  the  reserratlon*  In  this 
case,  is  to  prohibit  the  grantee  from  building  on 
the  common  line  more  than  twenty-four  feet  in 
depth,  oommenolng  at  Main  street. 

6*  Quaere*  whether  the  same  rule  of 
constraetion  applies  to  a  reservation  or  an 
implied  grant  as  to  an  express  grant,  thereby 
making  it  neoessary  to  ose  the  word  **heiirs**  to 
create  a  fee. 

(November  17, 18Q&) 

ERROR  to  the  Circuit  Gonrt  for  Warren 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  «\ction  brought  to' recover  dam- 
ages for  an  alle^^d  trespass  bv  defendants  in 
knocking  down  a  jmrt  of  a  building  erected  by 
plaintiff.  Beoersed. 
The  facts  are  Btate^l  in  the  opinion. 


Mr,  Theodore  Ranjront  for  plaintifb  in 
error: 

The  reservation  is  equivalent  to  a  grant  by 
the  grantee  in  the  deed  to  the  grantor  therein^ 
of  the  rights  reserved. 

Piatt,  Covenants,  p.  82;  CMs  Cam,  1  Salk. 
196. 

No  particular  form  of  words  is  necessary  to 
effect  a  grant;  any  words  that  clearly  show 
the  intention  to  give  the  right  are  sufficient  U> 
effect  that  purpose. 

Bowbotham  v.  Wilton,  8  H.  L.  Cas.  848;  Ty- 
ler, Boundaries,  527. 

And  the  construction  is  to  be  made  moat 
strongly  ai^ainst  the  covenantor. 

Dunn  V.  EngUOi,  28  N.  J.  L.  126. 

Ambiguous  words,  or  words  in  equilihrio, 
are  to  be  taken  most  strongly  against  the  cov- 
enantor. 

Piatt,  Covenants,  141. 


see  **  and  decides  that  In  .the  case  before  them  no 
greater  right  of  way  was  reserved  than  was  neoes- 
sary to  reach  the  trees,  mines,  etc.  Durham  Ss  8. 
B.  Co.  V.  Walker,  2  Q.  B.  040. 

Where  in  a  grant  of  land  there  was  a  clause  ex- 
cepting and  reserving  the  right  to  dig  for  coal  on 
the  land  and  sufficient  way-leave  to  and  from  the 
mines,  there  seems  to  have  been  no  question  raised 
but  that  there  was  a  right  of  way  given,  but 
whether  it  was  in  the  terms  of  the  reservation  or 
whether  it  was  neoessary  to  the  enjoyment  of  the 
mines  does  notappear.  Dand  v.  Kingscote,  6  Mees. 
AW.  174. 

In  this  country  the  courts  have  been  inclined  to 
reach  the  result  by  a  shorter  route  and  to  hold  that 
an  easement  may  be  created  by  reservation.  Hurd 
V.  Curtis,  7  Met.  110;  Bowen  v.  Conner,  6  Cush.  188; 
BroAsart  v.  Corlett,  27  Iowa.  288. 

A  right  of  way  appurtenant  may  be  reserved  in  a 
conveyance  as  effectually  as  by  a  deed  of  grant. 
Koelle  V.  Kneoht,  W  111.  300. 

Where  the  right  of  crossing  the  lot  was  reserved, 
it  was  held  to  have  given  the  grantor  the  same 
rights  as  though  the  grantee  bad  by  a  deed  granted 
the  easement  to  the  grantor  in  the  deed.  Brown 
V.  Meady,  10  Me.  801,  XbAuL  Dea  248. 

When  land  is  granted  and  a  right  of  way  re- 
served over  it,  the  right  of  way  becomes  in  the 
sense  of  the  law  a  new  thing  derived  from  the  land* 
Gay  V.  Walker,  86  Me.  54. 68  Am.  Deo.  784. 

There  may  be  a  reservation  of  the  right  to  have 
a  free  flow  of  light  and  air  from  the  granted  prem- 
ises to  the  grantor*s  building,  and  it  may  be  upheld 
as  of  something  not  In  the  sense  of  the  law  before 
existing  but  derived  from  the  thing  granted,  ibid. 

The  reservation  of  the  right  of  flowage  **as  the 
land  is  now  flowed  "  by  a  certain  dam  is  a  valid  res- 
ervation.  Jewett  V.  Bicker,  68-  Me.  877. 

A  reservation  of  the  right  to  use  the  water  of  a 
well  was  held  to  oome  within  the  deflnition  of  a 
reservation  and  to  create  an  easement,  in  Barnes 
V.  Burt,  88  Conn.  641. 

The  permanent  right  to  take  water  from  a  spring 
may  be  reserved  without  being  attached  to  any 
parcel  of  land,  together  with  the  right  to  go  upon 
the  land  to  repair  the  conduit.  Goodrich  v.  fiur- 
baok,  12  Allen,  460, 00  Am.  Dec  16L 

The  reservation  cannot  bo  such  as  to  defeat  the 
grant.  Pynchon  v.  Steams,  11  Met.  811,  46  Am. 
Dea  307. 

fFordt  (tfifiherUaneenec€9iaryinth€r€$en>aitioncif 

eaaement^ 

The  origin  of  the  right  to  create  an  easement  by 
reservation  is,  however,  recognised,  and  since  it  is 
in  effect  a  counter-grant  from  grantee  to  grantor 
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words  of  inheritance  are  held  to  be  neoeaeary  t» 
create  an  easement  in  fee.  This  Is  well  illustrated 
in  Claflin  v.  Boston  &  A  B.  Oo.  i>o§Lt  638. 

The  word  **  heirs  *'  is  as  eswntlal  in  a  reservation 
as  in  a  grant.   Curtis  ▼.  Gardner,  IS  Met.  461. 

A  clause  in  a  deed  **  reserving  to  himself  th» 
privilege  of  a  bridle  road  in  front  of  the  house** 
vests  in  the  grantor  only  a  life  estate  in  the  ease- 
ment. Bean  v.  French,  140  Mass.  220. 
•  A  reservation  in  ar  grant  to  a  railroad  of  the  right 
of  passing  and  repassing  through  a  culvert  to  be 
built  by  the  railroad  company  for  the  purpose  of 
repairing  aqueduct  logs,  operates  as  a  reservation 
and  not  an  exception,  and  vests  in  the  grantor  a 
life  estate  only.  Ashoroft  v.  Eastern  B.  Go.  120 
Mass.  106, 80  Am.  Bep.  67S. 

But  under  a  statute  that  technical  words  of  in- 
heritance are  not  necessary  to  convey  a  fee,  aright 
of  way  in  fee  may  be  reserved  without  the  use  of 
the  word  **  heirs.**  KarmuUer  v.  Krotz,  IB  Iowa* 
850. 

So  a  reservation  of  an  easement  by  one  having 
an  estate  for  years,  upon  subletting  a  like  estate 
maybe  created  during  the  duration  of  tbe  estate 
which  will  extend  beyond  his  lifetime  without  tbe 
use  of  words  of  inheritance.  Newhoff  ▼.  Mayo,  48 
N.  J.  Eq.  618. 

So  a  reservation  of  a  right  of  way  may  operate 
perpetually  without  words  of  limitation,  where 
without  reservation  a  way  of  neceasity  would 
exist,  and  the  reservation  Is  in  fact  an  exception  of 
an  already  existing  way.  Chappell  v.  New  Yorkt 
N.  H.  &  H.  B.  Co.  17  L.  B.  A  420, 62  Conn.  106. 

If  the  reservation  Is  of  an  existing  way.  It  may 
be  construed  as  an  exception  and  go  without  words 
of  inheritance.    White  v.  Crawford,  10  Mass.  188. 

In  Smith  v.  Ladd,  fi  Me.  814,  it  seems  to  be  de» 
dded  that  an  entirely  new  way  may  be  created  by 
a  reservation  construed  as  an  exception  in  such  a 
way  as  to  pass  to  heirs  and  assigns  without  tbe  use 
of  words  of  inheritance.  But  see  knfra^  ^'Duration 
of  easements  appurtenant.** 

ExceptUm  of  eosemeniU, 

In  Durham  &  8.  B.  Oo.  v.  Walker,  8  Q.  B.  040;  tiie 
court  says  a  right  of  way  cannot  in  strictness  be 
made  the  subject  of  exception,  but  there  seems  to 
have  been  no  question  in  this  country  that  If  an 
easement  of  any  kind  existed  in  favor  of  the 
grantor  at  the  time  of  the  grant  he  tntght  make  a 
valid  exception  of  it.  See  Claflin  v.  Boston  ft  A  B. 
Oo.  post,  688. 

An  exception  cannot  be  made  to  cover  land 
which  shall  be  flowed  by  water  raised  by  milldams 
to  be  erected  in  the  future.  Thompson  v.  Gregory^ 
4  Johns.  81, 4  Am.  Dec.  266b 


isaa. 


Hagsbtt  y.  LsB. 
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Mr,  Irwla  P.  Schulis  also  for  plaintifb 
in  error^ 

.  Mewn,  J.  O.  Shipman  *  SoOt  with  Mr, 
J«  I.  BUtir  Reiley»  for  defendaDt  in  error: 

The  reservation  is  to  the  light  and  air. 

This  is  not  anything  arising  out  of  the  land 
itself.  It  is  not  anything  that  attaches  to  the 
land  or  arises  out  of  the  land  or  is  a  burden  on 
the  land.  It  is  something  that  is  above  the 
earth  and  is  not  the  subject  of  grant  at  all. 

Hoyden  v.  Duteher,  81  N.  J.  £q.  217. 

What  is  a  reservation? 

A  reservation  is  the  creation  in  behalf  of  the 
grantor  of  some  new  right  issuing  out  of  the 
uiing  granted,  something  which  did  not  eiist, 
as  an  independent  right  before  the  grant. 

Oreenlenfr,  Birth,  81  U.  8.  6  Pet.  302,  8  L. 
ed.  406;  Stoekbridffe  Iron  Co.  v.  Hudson  Iron 
Co.  107  Mass.  821;  LennU  v.  ^iUon,  107  Mass. 
691;  Richardson  v.   Palmer,  88  N.   H.  212; 


Whitahery.  Brown,  46  Pa.  197;  6  Am.  &  Eng. 
Encyclopaedia  of  Law,  456. 

Under  this  definition  this  is  no  easement  at 
all. 

When  an  easement  is  attempted  to  be  created 
it  must  be  certain. 

Everything  must  appear  clearly  and  distinct- 
ly, otherwise  the  reservation  is  void. 

And  it  must  appear  when  an  easement  is  at- 
tempted to  be  created  by  a  reservation  that  the 
reservation  is  to  the  grantor  himself. 

This  cannot  be  in^rred,  but  must  appear  in 
the  instrument  itself. 

2  Wait,  Act.  &  Def.  p.  668;  Borstv.  Empie^ 
6  N.  T.  83:  Washb.  Easem.  4lh  ed.  p.  84. 

It  was  impossible  for  Winter  to  build  % 

buildiDg  there  that  would  give  Hagerty  the 

free  use  of  the  light  and  air.    The  reservation 

therefore  is  incongruous  and  inconsistent  with 

i  the  grant  and  therefore  void. 


In  a  conveyance  of  one  half  of  the  bed  of  a 
stream  to  the  one  owning  one  sbore,  the  right  to 
tmtt  a  dam  against  such  shore  cannot  be  properly 
excepted,  but  must  be  constnied  as  a  reservation 
and  operate  as  a  irrmnt  from  the  grantee  to  the 
grantor  In  the  deed.    Oase  v.  Height,  8  Wend.  SBS. 

A  reservation  of  live  acres  out  of  every  hundred 
for  highways  Is  an  exception  and  Is  void  for  uncer- 
tainty.  Gonld  V.  Glass,  19  Barb.  Itt. 

Troftb  of  inAerttofiee  tiot  necessary  U>  ixeept  on 
V    .  aosement  in  fes. 

There  Is  some  authority  that  an  exception  must 
contain  words  of  inheritance  to  survive  the  grant- 
or's life,— especially  when  the  language  appeared 
to  limit  it  to  the  grantor.  Shep.  Touch.  lOCh  Knotts 
▼.  Hydrick,  12  EUoh.  L.  811 

The  same  rule  or  interpretation  applies  to  an  ex- 
oeption  out  of  a  grant  as  to  a  deed  in  respect  to  the 
limitation  of  the  estate  thereby  created.  If  the 
whole  fee  Is  granted  and  an  exception  be  made  to 
the  grantor  himself  without  words  of  mheritanoe, 
a  life  estate  only  Is  excepted.  Jamaica  Pond  Aque- 
duct Corp.  V.  Chandler,  9  Allen,  170. 

But  the  great  weight  of  authority  Is  in  accord- 
ance with  the  rule  that  in  case  of  an  exception,  the 
thing  Is  never  out  of  the  grantor  and  will  remain  in 
him  and  his  heirs  without  words  of  inheritance, 
cardigan  v.  Armitage,  8  Bam.  ft  C  107. 

Words  of  inheritance  are  not  necessary  in  ex- 
oepUng  an  easement.  Emerson  v.  MooneVt  fiO  N. 
H.  815;  Babcock  v.  Lattemer,  80  Minn.  il7. 

An  existing  right  of  way  permanent  in  its  nature 
may  be  reserved  for  the  benefit  of  the  remaming 
land  of  the  grantor  without  the  nse  of  the  words  of 
inheritance,  if  such  appears  to  be  the  intention  of 
the  parties.  White  v.  Mew  York  ft  N.  B.  B.  Co.  1B6 
MasB.18L 

In  general  reservation  or  exception  will  withhold 
the  grantor*s  entire  estate,  even  if  it  is  a  fee,  with- 
out the  word  '*helr8.**   Burr  v.  Mills,  81  Wend.  200. 

NeeetsUy  of  teehnteal  lOonEt. 

The  intention  of  the  parties  Is  to  be  effectuated 
and  if  this  cannot  be  done  In  one  mode  known  to 
the  law  it  may  be  accomplished  in  another. 
Winthrop  v.  Fairbanks,  41  Me.  818. 

If  it  can  be  fairly  ascertained  from  the  language 
of  the  instrument  what  the  parties  thereto  in- 
tended, their  intention  will  be  given  effecL  Wiley 
V.  Slrdorus,  41  Iowa,  284. 

The  question  whether  or  not  there  Is  a  good  res- 
ervation Is  to  be  determined  by  the  intention  of 
tfaeparties.   Smith  v.  Higbee,  18  V 1. 118. 

Beservatton  sometimes  has  the  force  of  saving  or 
•xoepUng.   Oo.Lltt.148a. 

80  L  R.  A. 


A  reservation  may  be  construed  as  an  exception. 
Owen  V.  Field,  108  Mass.  107;  Doe  v.  Look,  4  Nev.  ft 
M.  807, 8  Ad.  ft  BL  706;  KimbaU  v.  Withlngton,  141 
Mass.  878. 

No  technical  words  are  necessary  to  create 
either,  and  the  real  sense  of  the  instrument  Is  to 
prevail.    Bryan  v.  Bradley,  16  Conn.  488. 

A  reservation  of  an  already  existmg  way  may  be 
treated  as  an  exception  and  may  pass  to  heifs  and 
assigns  irithont  words  of  Inheritance.  Winthrop 
V.  Fairbanks,  tupra. 

The  terms** exception**  and  ** reservation**  are 
often  used  mterohaingeably.  McAfee  v.  Arline,  88 
Oa.  845w 

An  exception  or  reservation  may  be  created  with- 
out the  use  of  either  '^reserve**  or  **except.**  Burr 
V.  Mills,  81  Wend.  800;  Kennedy  v.  Bcovil,  12  Conn. 
888. 

A  grant  of  lands,  **frrasB,  herbage,  feeding,  and 
pasturage  only  excepted,**  passes  subject  to  the 
easement  whether  a  valid  exception  or  reservation 
Is  created  or  not.    Bose  v.  Bunn,  21  N.  Y.  27S. 

A  grant  of  land  **  subject  to  the  right  of  the 
grantor  to  continue  a  drain  running  over  the  land** 
will,  it  seems,  give  the  grantor  an  easement  in  the 
land.    Finlinson  v.  Porter,  L.  R.  10  Q.  B.  188. 

In  Tennessee  the  distinction  between  exception 
and  reservation  Is  held  to  be  of  no  importance. 
Coal  Creek  Mln.  Co.  v.  Heck,  16  Lea,  487. 

The  use  of  the  word  ** reserving**  does  not  make 
a  technical  reservation.  Byckman  v.  0  lllis,  6  Lens. 
79. 

A  reservation  of  a  steamboat  landing  was  con- 
strued as  an  exception,  in  Jones  v.  BeLassua,  84 
M0.64L 

A  clause  reserving  a  privilege  in  a  well  is  a  reser- 
vation and  not  an  exception. « Ives  v.  Van  Auken, 
88  Barb.  580. 

A  reservation  by  one  tenant  in  common  on  con- 
veying his  share  of  the  common  property  which 
consisted  of  a  gangway  of  a  right  to  pass  an^  re- 
pass to  and  from  a  building  belonging  to  himself, 
was  held  to  be  an  exception  but  to  be  of  no  valid- 
ity since  it  was  an  attempt  to  create  a  several  hm- 
ited  interest  in  common  property  which  would 
prevent  a  partition.  Marshall  v.  TrumbuU,  28 
Conn.  188, 78  Am.  Dec  807. 

BuervatUm  out'of  aranUe^s  oOior  property. 

A  grantor  may,  by  a  clause  of  reservation,  obtain 
an  easement  In  other  lands  of  the  grantoe  as  well 
as  in  lands  conveyed.  Cooper  v.  Louansteio,  87  N. 
J.  Bq.  284,  dissenting  opinion. 

By  the  acceptance  of  a  deed  poll,  other  lands 
than  those  granted  may  be  charged  with  easements. 
Winthrop  v.  Fahrbanks,  41  Me.  818, 
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CamelivB  ▼.  Den,  26  N.  J.  L.  876;  7%affer  ▼. 
Tbrrey,  87  N.  J.  L.  889;  4  Kent,  Com.  5tb  e<L 
p.  468;  Central  R.Co.  v.  Valentine,  29  N.  J.  L. 
561,  and  cases  therein  cited;  BuffUld  y,  Brtnon^  4 
DeG.  J.  &  8.  186. 

A  man  cannot  be  peimitted  to  derogate  from 
bis  own  grant. 

Svffield  V.  Brown,  eupra;  2  Wait,  Act.  & 
Dif.  ^  4,  p.  668. 

A  reservation  is  to  be  construed  most  strong- 
ly agaiDSttbe  grantor  in  the  deed. 

2  Devlin,  Deeds.  §  979  (283);  Klaer  v.  Ridg- 
iBay,  86  Pa.  629;  Wiley  v.  Sirdorus,  41  Iowa, 
224;  Jackeon  v.  Hudson,  8  Johns.  375,  8  Am. 
Dec.  500;  Jackeon  7.  Gardner,  8  Johns.  894; 
Ives  7.  Van  Auken,  88  Barb.  566;  2  Field, 


Lawyers'  Brief,  g  CRS4;  8  Watt,  Act.  ft  Def. 
g  4,  p.  668. 

In  the  creation  of  an  estate  by  deed  the  word 
"heirs"  is  necessary  to  pass  the  fee. 

Kearney  y,  Maeornb,  16  K.  J.  Eq.  189. 

A  reservation  is  in  the  nature  oi  a  grant  to 
grantor  and  requires  the  same  formal  words  of 
limitation  as  in  the  direct  grant  to  the  mntee. 

Seymour  ▼.  Courtenay,  o  Burr.  2814;  Olap 
Y.  Draper,  4  Mass.  266,  8  Am.  Dec.  215;  Put- 
nam Y.  TutUe,  10  Gray,  48;  8m%^  v.  Ladd,  41 
Me.  814;  RandaU  ▼.  Randall,  59  Me.  889. 

The  law  is  Jealous  of  a  claim  to  an  easement, 
and  the  party  asserting  such  a  claim  must 
prove  his  right  to  it  clearly;  it  cannot  be  estab- 
lished by  intendment  or  presumption. 


A  mlllowner  by  accepting  a  deed  of  land  con- 
tiilnlDgr  a  reservation  to  the  grantor  of  the  right  to 
diaw^  water  from  the  grantee*B  ditch,  in  which  the 
grantor  had  no  prior  right,  creates  an  easement  in 
favor  of  the  grantor  which  will  pass  with  the  prop- 
erty.   Banda]l  v.  Latham,  86  Conn.  48. 

The  poflBibility  of  aoqoirlng  a  right  by  reserva- 
tion in  other  property  of  the  grantee,  is  recognised 
in  Dyer  v.  Sanford,  9  Met.  886, 43  Am.  Dea  908. 

But  a  reservation  of  a  right  of  way  over  an  alley 
bounding  on  but  not  within  the  limits  of  the  prop- 
erty conveyed  by  the  deed  is  IneffeotuaL  8<^iaidt 
▼.Blaul,a6Md.l«L 


BewrvatUm  im  fawr  o/  sfron^er. 

In  accordance  with  the  idea  that  a  reservation  of 
an  easement  is  a  grant,  it  has  been  heJdin  England 
that  if.  In  an  indenture  A  ft  B  grant  lands,  except- 
ing and  reserving  to  A,  B,  and  G,  their  heirs  and 
assigns,  liberty  to  come  into  and  upon  the  lands  to 
hunt,  this  is  not  in  law  a  reservation  but  a  grant 
by  the  grantee  back  to  the  grantors  and  C  and  g1  ves 
blm  a  right  under  it,  although  he  is  not  a  party  to 
the  deed.   Wickham  v.  Hawker,  7  Mees.  ft  W.  78. 

But  that  rule  has  not  been  followed  in  this  coun- 
try. Here  the  old  rule  in  ref  erenoe  to  reservations 
proper  that  the  lessor  cannot  reserve  to  any  other 
than  himaelf  (Co.  Litt.  47a)  has  been  followed  and 
It  has  been  held  that  a  reservation  must  be  to  the 
grantor.    Toung^s  Petition,  11  B.  1. 636. 

A  reservation  is  for  the  benefit  of  the  grantor  and 
his  successors,  and  not  for  that  of  persons  claiming 
title  to  property  not  conveyed  by  the  deed  and  de- 
rived from  other  sources.  Moulton  v.  Sought,  41 
Me.  298. 

A  reservation  cannot  be  to  a  person  not  a 
party  to  the  deed.  Stevens  v.  Adams.  1  Thomp.  ft 
C.  587;  Ives  v.  Van  Auken,  84  Barb.  566. 

A  reservation  of  an  easement  to  a  third  person  is 
void.    Hombeck  v.  Westbrook,  8  Johns.  73. 

A  clause  reserving  a  privilege  in  a  well  for  the 
lots  owned  by  strangers  will  not  reserve  anything, 
since  it  Is  not  to  the  owner  in  terms  and  a  strict  con- 
struction against  him  wlU  give  him  nothing,  and 
there  can  be  no  reservation  to  a  stranger.  Ives  v. 
Van  Auken,  supfxi. 

An  exception  to  astranger  Is  also  void.  Craig  v. 
Wells,  11  N.Y.  816. 

That  is  the  exception  will  be  void  so  far  as  the 
stranger  is  conoemed  and  will  give  him  no  rights. 

An  exception  from  a  grant  of  a  mlliaite  to  a  third 
person  gives  him  no  tiUe  to  the  soil  covered  by  the 
water.    Everett  v.  Dookery,  62  N.  a  890. 

But  such  a  reservation  may  have  a  legitimate  nse 
and  may  be  wisely  inserted  In  the  deed. 

Rights  which  have  been  granted  to  third  persons 
may  be  excepted.    Wood  v.  Boyd,  146  Maes.  176. 

A  reservation,  although  not  capable  of  passing 
title  to  a  third  pexaon,  may  be  suflBoxent  to  give 
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notice  of  his  claims.   West  Point  Iron  Go.  v.  Bey- 
mert,  46  N.  Y.  707. 

A  deed  reserving  to  the  public  the  right  to  orosi 
land  and  to  take  sea-weed  therefrom,  confers  no 
rights  upon  any  one  to  take  it  without  showing  a 
previous  prescription  or  grant*  Such  reservation 
merely  saves  the  grantor  upon  his  covenant  against 
incumbranoes  from  any  liability  If  such  rights  had 
previously  t)6en  granted  or  acquired.  Hill  v.  Lord, 
48  Me.  88. 

A  grant  of  a  tract  of  land  npon  which  the  right 
to  maintain  a  mill-pond  ha[d  been  previously 
granted  to  a  third  person,  **reserving  **  all  the 
rights  of  the  grantor  and  his  heirs  and  assigns 
therein.  Is  an  exception  of  the  rights  as  to  the  pond 
and  saves  the  grantor  from  action  for  breach  of 
covenant.    Stookweil  v.  Oouillard,  129  Mass.  231. 

The  acceptance  of  a  deed  containing  a  reserva- 
tion in  favor  of  a  third  person  will  preclude  the 
grantee  from  interfering  with  such  person's  exer- 
cise of  the  rights,  although  the  exception  may  not 
convey  any  right  to  the  third  person.  Hodge  v« 
fioothby,48Me.68. 

A  reservation  of  a  milipond  and  water  privilege 
is  an  exception  of  the  grant,  and  it  Is  immaterial 
whether  the  grantor  or  some  other  person  is  the 
owner  of  the  mill.   Pettee  v.  Hawes,  18  Pick.  828L 

A  reservation  of  a  right  of  way  will  not  protect 
the  grantor  against  an  action  for  breach  of  oove- 
nant  in  case  a  third  person  has  a  right  in  the  way. 
Bridger  v.  Pierson,  1  Lans.  48L 

But  If  there  is  a  right  of  way  existing.  It  must  be 
construed  as  an  exception  and  will  relieve  the 
grantor  from  an  action  on  the  covenant.  Bridger 
V.  Pierson,  46  N.  Y.  60L 

A  reservation  is  not  the  less  made  to  the  grantor 
if  it  is  so  made  that  others  can  derive  advantage 
from  it.  Gkij  T.  Walker,  86  Me.  64,  68  Am.  Dec 
784. 

The  rights  of  the  public  in  a  road  maybe  ezoepU 
ed  and  reserved.    Cottle  v.  Young,  60  Me.  106. 

There  may  be  an  exception  of  an  existing  way 
for  the  benefit  of  the  publio.  State  t.  Wilson,  4S 
Me.  9. 

A  reservation  of  the  right  to  open  a  highway 
was  treated  as  lawful,  in  Hart  v.  Conner,  26  Conn. 
88L 

A  reservation  of  the  right  to  open  a  highway 
gives  the  grantor  the  power  to  dedicate  such  high- 
way to  the  pubUo.  Dunn  ▼•  8anford«  61  Oonn. 
44a 

0(mttr%kMion» 

A  reservation  should  be  construed  In  the  sams 
way  as  a  grant.    French  v.  Carhart,  1 N.  Y.  96. 

The  construction  Is  to  ne  favorable  to  the 
grantee.  Cocheco  Mfg.  Co.  T.  Whittler,  10  K.  H. 
810;  BJchardson  v.  Palmer,  88  N.  H.  212:  Jackson  v. 
Hudson,  8  Johns.  876,  8  Am.  Dec  600;  Jackson  r. 
Gardner,  8  Johns.  80C 
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P[>Uon  T.  Ingram^  22  S.  C.  541. 

If  the  owner  of  an  easement  has  made  or 
permitted  erections  which  substantially  inter- 
cept the  air,  light,  and  vision  to  and  from  his 
lot,  the  easement  is  thereby  eztinfaished. 

Lattimer  y.  Livermore,  73  N.  Y.  174. 

VaA  Syekel*  J,,  deliyeied  the  opinion 
of  the  court: 

Hagertj,  the  plaintiil  in  error,  being  the 
owner  in  fee  of  a  tract  of  land  in  the  town 
of  Phillipsbur^  fronting  60  feet  on  Main 
street,  and  having  a  depth  of  220  feet,  con- 
veyed part  thereof  (25  feet  front  by  220  feet 
deep)  to  one  Christopher  8.  Winter,  in  fee, 
by  deed  dated  July  10,  1884.    This  deed  con- 


tained the  following  reservation:  **The 
party  of  the  first  part  reserving  the  right  to 
the  me  use  of  light  and  air  over  said  tract 
above  described  ;  and,  in  case  he  should  build 
on  the  common  line  between  the  parties,  he 
reserves  the  right  to  put  windows  m  the  said 
building  overlooking  the  tract  above  de- 
scribed. It  being  agreed  between  the  parties 
hereto  that  in  case  either  party  builds  on  the 
common  line  for  a  distance  of  24  feet,  more 
or  less,  from  the  south  edffo  of  Main  street, 
the  line  is  to  be  in  the  middle  of  the  founda- 
tion wall,  the  thickness  of  the  wall  to  be  at 
the  option  of  the  parties  hereto ;  and  that  the 
expense  of  the  wall  and  partition  to  the  roof 
of  the  building  shall  be  equally  borne,  share 


If  the  location  and  llmlti  of  the  reserved  way  are 
not  Bpeolfled,  it  will  be  beld  to  be  a  reasonable, 
convenient,  and  suitable  way.  Ckirdner  v.  Webeter, 
«4  N.  H.  6S0. 

An  exception  of  a  highway-  reserves  only  the 
light  of  way,  iMSsiog  the  fee  to  the  grantee.  Peek 
y.  Smith,  1  Oonn.  108,  6  Am.  Deo.  ZlSi  Hait  v. 
Chalker,  6  Conn.  811;  Stetson  v.  French,  16  Me.  804; 
BUlot  y.  Small.  86  Minn.  8M;  Leavltt  v.  Towle,  S  N. 
H.M;  Cincinnati  v.  Newell,  7  Ohio  St.  87. 

Rzceptlng  the  county  road  does  not  reserve  the 
fee  but  merely  the  easement*  Kuhn  v.  Eanisworth, 
SBMo.4€8. 

Beservation  to  the  public  of  a  road  applies  only 
to  the  easement.  Cocheoo  Mfg.  Co.  v.  Whittier, 
tupra;  Gapron  y.  Klngman,'6A  M.  H.  57L 

A  reservation  of  an  avenue  grants  the  son  sahleot 
to  easement.   Hays  v.  Askew,  60  N.  CL  68. 

An  exception  and  reservation  from  the  grant  of 
a  strip  of  land  across  tbe  rear  end  of  the  granted 
lot  for  an  alley  will  reserve  merely  an  easement. 
Winston  y.  Johnston,  42  Minn.  896. 

A  reservation  of  a  strip  of  land  **  for  an  open 
pasBway  **  will  not  retain  the  land  In  the  grantor  if 
it  is  covered  by  the  description  in  the  deed,  but 
merely  the  right  of  way.    King  v.  Murphy,  140 


A  reservation  of  a  road  ten  feet  wide  is  simply  a 
reservatlonof  a  right  of  way  and  not  an  exception 
of  tbe  ten-foot  strip  of  land.  Blister  v.  Beeser,  96 
Pa.  1,48  Am.  Hep.  606. 

But  it  was  held  that  an  exception  ftom  the 
premises  granted  **all  and  so  much  and  such  part 
and  parts  thereof  as  has  or  have  been  lawfully 
taken  for  a  public  road  or  roads,**  reserves  the  fee. 
Munn  V.  Worrall,  63  N.  7. 46, 18  Am.  Bep.  47a 

A  grant  of  a  mlUsite  containing  a  clause  pro- 
hibiting the  grantees  from  opening  on  the  premises 
a  public  river  landimr  or  ereotiog  a  public  ware- 
house, but  reserving  these  rights  to  the  grantor,  his 
heirs  and  assigns,  will  .impose  an  easement  on  the 
mill  property  In  favor  of  the  grantor's  estate  which 
will  pass  with  the  estate  Into  the  bands  of  subse- 
quent grantees.   MoMahon  v.  Williams,  79  Ala. 


And  the  insertion  of  the  words  **  heirs  and 
assigns**  is  not  necessary  to  enable  the  owner  to 
assign  the  easement  to  a  stranger. 

Where  In  the  grant  there  was  a  clause  excepting 
one  half  of  the  well,  with  the  privilege  of  a  right  of 
way  over  the  lot  to  and  from  the  well,  it  was  beld 
not  to  be  a  mere  personal  right  reserved  to  the 
grantor  alone  but  an  easement  appurtenant  to  the 
lot  on  which  he  then  Uved,  which  would  pass  to 
other  grantees.  Witt  v.  Jefferson,  18  Ky,  L.  Bep. 
746. 

If  the  right  of  way  is  appurtenant  to  the  grant- 
or's other  estate,  it  will  run  with  the  land,  although 

20L.aA. 


not  created  by  words  of  inheritance.  Winston  y, 
Johnston,  42  Minn.  896. 

An  exception  from  a  grant  of  a  tannery  and  a 
reservation  to  the  grantor  and  his  use  of  a  well  and 
waterworks  for  tbe  purpose  of  supplymg  the  tan- 
nery, creates  an  easement  appurtenant  to  the  tan« 
nery,  which  will  pass  with  tbe  grant  of  it.  Borst  v. 
Bmple,  6  N.  7. 88. 

A  right  of  way  may  be  reserved  so  as  to  be  ap- 
purtenant to  the  land  and  pass  to  subsequent 
grantees.    Brown  v.  Thlssell,  6  Cush.  S64. 

This  right  may  exist  independently  of  any  parcel 
of  land  or  Its  use  may  be  restricted  to  a  described 
locality,  and  If  appurtenant,  it  will  pass  by  a  fore* 
closure  sale  under  a  mortgage  on  the  premises. 
Hankey  v.  Clark.  110  Mass.  262. 

But  the  reservation  to  the  grantor  of  a  dam  of 
the  right  to  slip  his  own  logs  through  it  free  of  toll 
is  not  assignable.  Wadsworth  y.  Smith,  U  Me.  878^ 
£6  Am.  Dec  687. 

Duration  cf  ecuementB  a/ppurtenanU  * 

There  is  a  doctrine  that  if  an  easement  is  made 
appurtenant  to  the  grantor's  remaining  property. 
It  may  be  made  perpetual  without  words  of  Inher- 
itance. This  doctrine  appears  to  have  originated 
with  Mr.  Waabbum,  although  some  support  for  it 
may  be  drawn  from  Tuttle  v.  Walker,  46  Me.  880, 
which  was  decided  before  Mr.  Washbum*s  book 
was  written,  but  Is  not  referred  to  by  him.  He 
states  In  his  work  on  Bosementa,  4th  ed.  p.  86,  •  81, 
SB  follows:  **In  respect  to  whether  the  reservation 
is  of  a  perpetual  interest,  like  a  fee,  in  the  easement 
reserved,  the  question  seems  to  turn  upon  whether 
it  is  a  personal  right,  an  easement  In  gross,  or  one 
for  the  benefit  of  the  principal  estate  and  its  enjoy- 
ment, whoever  may  be  the  owner.  In  the  latter 
case  it  is  held  to  be  a  pemunent  right  appurtenant 
to  the  principal  estate  m  the  bands  of  successors  or 
assifrns,  without  words  of  limitation.**  If  that 
statement  is  mtended  to  convey  tbe  idea  that  if  the 
easement  is  appurtenant  it  will  pass  by  a  convey- 
ance of  tbe  dominant  estate  without  special  men- 
tion. It  is  unfortunately  worded.  If  it  is  intended 
to  state  that  if  the  easement  Is  appurtenant,  It  may 
be  created  by  reservation  without  words  of  Inher- 
itance, it  is  difficult  to  harmonize  it  with  principle. 
As  shown  in  the  earlier  portions  of  this  note,  to 
create  a  permanent  easement  by  reservation,  words 
of  inheritance  are  necessary  and  tbe  suggestion 
that  such  rule  is  limited  to  easements  in  gross  can- 
not be  supported,  for  nowhere,  with  the  possible 
exception  of  Masrachusetts,  can  easements  in  gross 
be  made  to  extend  beyond  the  life  of  the  owner  by 
any  words  of  inheritance,  unless  the  easement  in- 
cludes a  profit  In  the  servient  estate.  Fisher  v. 
Fair,  14  L.  B.  A.  888,  and  note,  84  S.  C.  803,  and  the 
consequences  of  Mr.  Washburn*s  statement  would 
be  that  the  old  rule  requiring  words  of  inheritance 
to  create  a  permanent  easement,  which  has  been 
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and  share  alike,  by  each ;  the  party  of  the 
first  part  further  reservinj?  the  right  to  con- 
tinue the  wall  in  the  same  way  and  manner  as 
last-above  mentioned,  but  the  erection  there- 
of to  be  at  his  own  expense,  with  the  further 
right  to  use  the  whole  wall. "  Winter  entered 
into  possession  under  his  deed,  and  erect- 
ed a  frame  dwelling-house  upon  the  prem- 
ises so  conveyed  to  liim.  His  main  build- 
ing extended  24  feet  south  from  Main  street, 
then  receded  6  feet  from  the  line  of  Hagerty, 
and  extended  24  feet  further  south.  After 
Winter  had  his  house  inclosed,  Hagert^  built 
upon  his  lot.  His  house  Joinea  Winter's 
house  for  24  feet,  beginning  on  Main  street, 
and  extended  back  on  the  line  between  their 
lots  for  60  feet  or  more.  Fifteen  windows 
were  put  in  the  westerlv  side  of  Hagerty's 
house  facing  the  lot  oi  Winter.  In  June, 
1886,  Winter  conveyed  his  said  lot  to  John 
Lee,  the  defendant  in  error,  in  which  deed 
is  the  following  clause:  "It  is  expressly 
agreed  by  and  between  the  parties  hereto  that 
the  said  party  of  the  first  part  conveys  these 
premises  subject  to  the  same  reservation  and 
limitation  in  regard  to  windows  as  is  recited 
in  said  deed  abo^e  referred  to,  made  by  said 
Hagerty  to  said  Winter ;  and  also  it  is  agreed 
that  the  same  conditions  and  agreement  re- 
garding the  trenches  and  foundation  walls 
and  partition  walls  as  recited  in  said  deed 
shall  be  binding  upon  the  parties  thereto  and 
the  conditions  and  covenants  in  the  said  deed 
made  by  the  said  Hagerty  to  the  said  Winter 
above  referred  to  in  regard  to  windows, 
foundation  walls,  trenches,   and  partitions, 


or  other  walls,  are  to  be  binding  open  the 

Sarties  hereto,  the  same  as  if  the  said  con- 
itions  and  covenants  were  herein  set  forth 
in  the  same  words  as  contained  in  said  deed.* 
After  Lee  purchased  the  Winter  lot,  he 
erected  a  frame  structure,  which  filled  up  the 
area  way  between  the  two  buildings,  shut- 
ting out  the  lieht  and  air  from  that  part  of 
the  building  of  Hagerty,  which  is  more  than 
24  feet  from  Main  street.  In  Januarv,  188B, 
Hagerty,  standing  on  his  own  lot,  knocked 
down  so  much  of  Lee's  new  structure  as  ob- 
structed the  passage  of  light  and  air  to  his 
own  building.  Thereupon  Lee  instituted 
this  suit  to  recover  his  aama^.  The  trial 
judge  in  the  court  below  hela  that  the  res- 
ervation in  the  deed  to  Winter,  above  re- 
cited, is  limited  in  its  scope;  ''that  it  has 
the  effect  to  forbid  the  stopping  up  (so  as  to 
prevent  the  access  of  light  and  air)  such 
windows  as  Hagerty  or  his  grantee  may 
choose  to  construct,  at  all  times,  except  when 
Lee  or  his  grantee  desires  to  build  upon  his 
property;  such  windows  cannot  be  shaded 
by  erections  for  the  purpose  of  closing  the 
outlook  into  the  property  of  Lee,  but  the 
right  to  build  upon  me  servient  tenement  is 
unlimited. "  Judgment  was  rendered  for 
Lee,  which  judgment  Hagerty  now  seeks  to 
have  reversed  upon  the  ground  that  the  said 
reservation  was  not  correctly  interpreted. 

The  right  to  light  and  air  passing  over  land 
is  an  easement,  whether  acquir^  by  pre- 
scription or  otherwise.  Goddard,  Easem.  p. 
88.  A  way  ''reserved,'*  as  the  word  is  used 
in  a  popular  sense,   is  strictly  an  easement 


acted  apon  so  often,  would  be  without  onytblnff  to 
act  upon  and  would  be  either  meanlDcrlesB  or  abro- 
irated.  Moreover,  the  authorities  cited  by  Mr. 
Washburn  do  not  support  him  except  by  remote 
inference  lo  such  declaration.  In  no  case  which  he 
dtes  was  the  question  before  the  court  in  such  a 
way  that  it  was  distinctly  raised  and  passed  upon. 

Id  Karmuller  v.  Krotz,  18  Iowa,  859,  it  is  stated 
that  under  the  Iowa  statute  words  of  Inheritance 
are  not  necessary  to  create  or  convey  an  estate  in 
fee  simple,  and  that  the  same  principle  applies  to 
the  creation  of  easements. 

In  Bowen  v.  Conner,  6  Gush.  182,  the  contention 
was  between  the  original  parties  to  the  transaction, 
and  the  principal  contention  was  that  a  rlffht  of 
way  could  not  be  created  by  reservation.  Buteven 
in  that  case  the  facts  were  such  that  there  would 
have  been  a  way  of  necessity,  if  the  reservation 
bad  been  held  insufficient. 

In  BoiBt  V.  Emple,  5  N.  Y.  38,  there  was  an'exoep- 
tion  of  land  on  which  a  tannery  stood,  and  a  reser- 
vation to  the  grantors  and  their  use  of  a  oeitain 
well  and  waterworks  for  the  purpose  of  supplyin^r 
the  tannery  with  water,  and  the  question  was 
whether  the  right  to  the  use  of  the  water  passed 
with  a  conyesrance  of  the  tannery  property,  and 
the  court  held  it  did;  but  there  is  nothing  in  the 
case  to  show  whether  or  not  the  original  grantor 
was  alive  or  dead,  and  consequently  the  question 
of  whether  or  not  the  easement  survlved.hlm  was 
not  raised. 

In  Winthrop  v.  Fairbanks,  41  Me.  810,  the  way 
which  was  reserved  had  been  in  existence  for  some 
time  prior  to  the  deed  in  which  the  reservation  oc- 
curred and  was  therefore  properly  the  subject  of 
exception,  and  the  reservation  was  treated  as  such 
and  within  the  authorities,  words  of  inheritance 
were  therefore  not  necessary. 

In  Smith  v.  Ladd,  41  Me.  lOQl  there  were  reserva- 
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tions  in  two  deeds,  both  of  which  were  treated  as 
exceptions.  There  Is  much  doubt  on  the  facts  r^ 
ported  that  one  of  the  reservations  was  properly 
so  treated,  but  the  question  was  whether  or  not 
they  passed  with  the  estate,  and  not  as  to  whether 
or  not  they  would  survive  the  death  of  the  original 
grantor. 

It  is  undoubtedly  true  that  an  easement  does  not 
need  words  of  inheritance  to  make  it  so  far  appur- 
tenant to  the  dominant  estate  that  it  will  pass  with 
such  estate  so  long  as  the  original  owner  lives. 
Dennis  v.  Wilson,  107  Mass.  601,  and  authorities 
cited  under  **BasementB  appurtenant.** 

But  it  has  been  expressly  dedded  that  the  fact 
that  the  easement  is  appurtenant  could  not  have 
the  effect  to  extend  its  duration;  that  the  original 
owner  could  assign  it  if  appurtenant  by  a  deed  of 
the  remaining  land,  but  that  it  would  expire  with 
his  Ufe  whether  assigned  or  retained  by  him.  Ash- 
croft  V.  Bastem  B.  Co.  188  Mass.  199,  80  Am.  Bep. 
672;  Bean  V.  French,  140  Mass.  229. 

There  are,  however,  cases  which  have  interpreted 
Mr.  Washburn  as  stating  that  in  case  the  easement 
Is  appurtenant,  no  words  of  inheritance  are  needed 
to  make  it  permanent,  and  have  followed  the  doc- 
trine as  so  laid  down  (Herrick  v.  Marshall,  68  Me. 
486:  Bangs  v.  Parker,  71  Me.  458;  and  perhaps  also 
Winston  v.  Johnston,  48  Minn.  808);  although  ao 
entire  adoption  of  such  doctrine  was  not  neoespary 
to  a  decision  of  that  case,  as  the  facts  are  reported; 
and  in  Chappell  v.  New  Tork,  N.  H.  ft  H.  B.  Go.  17 
L.  B.  A«  420,  68  Gonn.  196,  Mr.  Washbum*S  rule  is 
stated  to  be  the  law,  although  that  question  was 
not  neoessarily  in  the  case,  and  the  court  stated  it 
had  been  acted  on  in  Connecticut  In  Kennedy  v, 
Soovil,  12  Ck>nn«  886:  Mather  v.  Chapman,  40  Conn. 
401, 16  Am.  Bep.  46;  Myers  v.  Dunn,  48  Conn.  71. 

But  the  decision  of  each  of  these  cases  was  po^ 
sible  on  other  principles,  and  as  they  were  not  di- 
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newly  created  by  way  of  grant  from  the 
grantee  in  the  deed  of  the  estate  to  the  irrant- 
or.  Washb.  Easem.  20 ;  Durliam  db  8.  H,  Oa, 
T.  Walker,  3  Q.  B.  940 ;  Wickham  y.  Eawksr, 
7  Mees.  &  W.  75 ;  Dyer  y.  Sanjard,  9  Met.  896, 
48  Am.  Dec.  899.  In  the  case  last  cited  Chief 
Justice  Shaw  says :  **  There  is  no  doubt  that 
by  apt  words,  even  in  a  deed  poll,  a  grantor 
may  acquire  some  right  in  the  estate  of  the 
grantee.  It  is  not,  however,  strictly  by  way 
of  reservation,  but  by  way  of  condition  or 
implied  covenant,  even  though  the  term  're- 
serving' or  'reservation*  is  used, "  The  court 
adhered  to  this  ruling  in  the  subsequent  case 
of  Bowen  v.  Conner,  6  Gush.  182,  declaring 
that  "  it  is  immaterial  whether  the  easement 
for  the  way  intended  to  be  established  is 
technically  considered  as  founded  on  an  ex- 
ception, a  reservation,  or  an  implied  grant." 
Vice  CJiancellor  Van  Fleet,  in  Coudert  v. 
Sayre,  46  N.  J.  Eq.  886,  expresses  his  view 
of  the  rule  as  follows:  "When  by  the  con- 
struction of  a  grant  it  appears  that  it  was 
the  intention  oi  the  parties  to  create  or  re- 
serve a  right  in  the  nature  of  a  servitude  in 
the  land  granted,  for  the  benefit  of  other  land 
owned  by  the  grantor,  no  matter  in  what  form 
such  intention  may  be  expressed,  such  ri^ht. 
If  not  against  public  policy,  will  be  held 
to  be  appurtenant  to  the  land  of  the  grantor, 
and  binoing  on  that  conveyed  to  the  grantee, 
and  the  right  and  burden  thus  created  and 
imposed  will  pass,  with  the  lands,  to  all 
subsequent  grantees. "  The  tendency  of  the 
adjudications  on  this  subject  is  properly  to 


disre^rd  technical  distinction  between  res- 
ervation and  exception,  and  construe  the 
language  used  so  as  to  effectuate  the  inten- 
tion of  the  parties.  A  covenant  or  stipula- 
tion insertea  in  a  deed  poll  binds  the  grantee, 
his  heirs  and  assigns,  where  such  stipulation 
relates  to  the  premises  conveyed.  The  ease- 
ment in  such  case  may  be  acquired  by  a 
clause  of  reservation.  Firdey  v.  Simpson,  22 
N.  J.  L.  811,  58  Am.  Dec.  252;  Cooper  v. 
Louanstein,  87  N.  J.  Eq.  284 ;  NewTioff  v. 
Mayo,  48  N.  J.  Eq.  619;  Bosenkrans  v. 
Snover,  19  N.  J.  Eq.  420,  97  Am.  Dec.  668. 
And  the  grantee  in  a  de^  and  those  claim- 
ing under  him  cannot  deny  the  binding  au- 
thority of  a  reservation  in  a  deed.  Sheppard 
V.  Bunt,  4  N.  J.  Eq.  277;  Fitzgerald  v. 
Faunee,  46  N.  J.  L.  598.  It  must  therefore 
be  held  that  whatever  servitude  was  imposed 
upon  the  lot  of  Winter  by  the  deed  which 
Hagerty  executed  to  him  continued  to  burden 
it  after  it  was  conveyed  by  Winter  to  Lee. 
The  case  therefore  turns  upon  the  construc- 
tion of  the  deed  to  Winter.  In  my  judgment, 
the  effect  of  the  reservation  in  Hagerty^s  deed 
to  Winter  was  that  Hagerty,  for  the  benefit 
of  his  lot,  was  to  have  the  use  of  light  and 
air  over  the  lot  of  Winter,  except  as  to  the 
24  feet  in  depth,  commencing  at  Main  street : 
on  the  line  between  the  parties  for  that  24 
feet  a  party  wall  was  to  bo  erected  and  used 
by  both  parties,  the  expeose  of  such  wall  to 
the  roof  of  the  building  to  be  equally  borne 
by  each.  But  beyond  the  24  feet  in  depth 
Hagerty  had  the  right  to  continue  the  wall 


rectly  baaed  on  this  dootrlDe  thej  oannot  be 
garded  as  authorities  in  its  favor. 

Attention  la,  however,  called  to  the  faot  that 
there  are  a  class  of  what  might  be  called  negative 
easements  in  which  the  uses  of  one  piece  of  land 
are  restricted  in  favor  of  another,  in  which  courts 
of  equity  iiave  been  disposed  to  enforce  the  re- 
etrictlona  whether  created  by  covenant,  reserva- 
tion, or  exception,  if  tbe  defendant  bad  notice  of 
them,  whether  they  were  created  to  such  a  way  as 
to  run  with  the  land  or  not. 

On  this  question  in  discussing  the  case  of  a  cov- 
enant, the  New  Jersey  vice  chancellor  said: 
**When  It  appears  by  the  true  construction  of  the 
terms  of  a  grant  that  the  purpose  was  to  create  or 
reserve  a  right  in  the  nature  of  a  servitude  or  ease- 
ment in  the  property  granted  for  the  benefit  of  the 
other  land  of  the  grantor,  no  matter  in  what  form 
it  may  be  expressed,  including  reservation  or  ex- 
ception, such  right,  if  not  against  public  policy, 
wiU  be  held  to  be  appurtenant  to  tbe  land  of  the 
grantor  and  binding  on  that  of  the  grantee,  and  the 
right  and  burden  thus  created  will  pass  with  the 
lands  to  all  subsequent  grantees."  Coudert  v. 
6ayre,  46  X.  J.  Eq.  886. 

See  also,  on  this  subject,  Newbold  v.  Peabody 
Heights  Co.  8  L.  R.  A.  679,  and  note,  70  Md.  488. 

lUustration  of  the  use  of  reservations, 

Beservation  clauses  have  been  utilized  to  give 
the  grantors  rights  of  various  kinds,  as  will  be  seen 
from  the  following  cases: 

Right  of  way.  8argent  v.  Hubbard,  108  Mass. 
880;  Farley  v.  Bryant,  88  Me.  474. 

A  right  of  way  over  a  wharf.  Mendell  v.  Delano, 
7  Met.  176. 

A  right  of  way  to  the  outer  door  of  a  cellar  and 
through  the  cellar  to  the  rooms  above  on  the  sale 
of  one  half  of  a  double  house.  Cboate  v.  Bum- 
ham,  7  Pick.  274. 
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The  right  to  enter  upon  the  conveyed  premises 
from  time  to  time  and  make,  mend,  and  repair  tbe 
grantor*8  milldam.  Central  R.  Co.  v.  Valentine, 
29  K.  J.  L.  561. 

Tbe  right  to  keep  open  the  ditch,  whereby  the 
water  is  conveyed  from  a  dam  to  grantor*s  grist- 
mllL    Ballou  v.  Harris,  6  R.  I.  419. 

A  gate  and  passageway  over  the  granted  prem- 
ises for  carrsriog  and  reoarrying  wood  into  and 
from  the  grantor^s  adjoining  house  and  land.  At- 
kins V.  Bordman,  :i  Met.  467, 87  Am.  Dec.  100. 

The  right  to  test  the  laud  for  void  and  to  work  it 
if  found  profitable.    House  v.  Palmer,  9  Qa.  497. 

To  connect  premlaes  with  a  sewer  on  tbe  land 
granted.    Butterfleld  v.  McNamara,  64  Conn.  94. 

The  right  of  way  for  a  taii-raoe.  Qalloway  v. 
Wilder,  S»  Mich.  96. 

For  milldam  and  aqueduct.  Hoytv.  Carter,  16 
Barb.  212. 

Right  of  cutting  and  removing  timber^  Rich  v. 
Zeiladorff,  22  Wis.  644,  99  Am.  Deo.  81. 

Cutting  timber  and  grazing  in  the  woods.  Ten 
Broeck  v.  Livingston,  1  Johns.  Cb.  857, 1  L.  ed.  170. 

Right  to  maintain  a  dam  and  flume.  Lewis  v. 
Loomis,  riOWis.497. 

Right  to  lay  down  side-tracks  to  lime  kiln. 
James  v.  Fonda,  68  Vt.  468. 

Right  to  flow  tbe  land.  St.  Anthony  Falls  W.  P. 
Co.  V.  Minneapolis,  41  Minn.  270. 

Right  to  take  from  the  cistern  in  the  house  on 
the  granted  premises  aU  the  water  which  the  gran- 
tee did  not  use.    Wilcox  v.  Kendall,  63  N.  H.  609. 

Two  thirds  of  a  welL    Mixer  v.  Reed.  25  V t.  264. 

Springs.    Woodcock  v.  Estey,  48  Vt  615. 

Riff bt  to  draw  water  from  a  weU.  Chase  v.  Di±, 
46  Vt.  642. 

For  implied  reservation  of  easements,  see  Sellers 
V.  Texas  Cent.  R.  Go.  13  L.  R.  A.  657,  and  note,  81 
Tex.  458.  H.  P.  F. 
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along  the  line  In  the  Rame  wi^,  at  his  own 
expense,  with  the  right  to  use  the  whole  of 
such  extended  wall,  and  to  put  windows  in 
it  overlooking  the  Winter  lot.  This  was 
equivalent  to  the  grant  of  an  easement  of 
light  and  air  to  the  Hagertv  lot  upon  the 
terms  stated.  The  reservation  contains  no 
limitation  of  the  time  during  which  Hagerty 
shall  enjo^  the  use  of  the  windows  in  the 
wall  for  light  and  air,  and  therefore  he  could 
not  be  excluded  from  their  use.  Winter  and 
his  grantee,  Lee,  were  bound  to  use  their  lot 
in  such  a  way  as  to  let  light  and  air  pass  in 
a  reasonable  way  lo  that  part  of  the  build- 
ing of  Hagerty  which  Lee  attempted  to  ob- 
struct. Therefore  Hagerty  in  demolishing 
the  erection  which  blocked' his  windows,  was 
.not  a  trespssser. 

The  construction  upon  which  the  judgment 
below  rests  gives  no  substantial  force  to  the 
reservation,  and  is  opposed  to  the  language 
of  the  conveyance  reasonably  read. 

Whether  the  same  rule  of  construction  ap- 
plies to  a  reservation  or  an  implied  grant  as 
to  an  express  grant,  thereby  making  it  nec- 
essarv  to  use  Uie  word  **  heirs'*  to  create  a 
fee,  is  a  controverted  question.  In  Atheroft 
V.  Eastern  R  Co.,  12f^  Mass.  Itf6,  80  Am. 
Rep.  673.  and  in  Kister  v.  Beeser,  98  Pa.  1, 
42  Am.  Hep.  608,  the  words  of  inheritance 
were  considered  essential.  The  contrary  view 
has  been  adopted  by  the  supreme  court  of 
Maine.  In  Winthrop  v.  Fairbanks,  41  Me. 
807,  it  was  held  that,  when  a  reservation  is 
construed  to  be  an  exception,  no  words  of  in- 
heritance are  necessary  in  order  that  the 


riehts  reserved  or  excepted  may  go  to  the 
heirs  or  assigns  of  the  grantor.  In  that  case 
a  right  of  way  reserved  over  the  premisea 
conveyed  was  treated  as  an  exception,  and 
words  of  inheritance  were  not  required  to 
enable  the  grantor  to  transmit  his  right  to 
the  easement.  To  the  same  effect  is  the  case 
of  BandaU  t.  BandaU,  59  Me.  888.  In 
BandaU  ▼.  Latham,  86  Ck>nn.  48,  the  deed 
reserved  and  excepted  a  right  of  way  and 
the  privilege  of  draining  water  from  the 
granted  premises  for  the  accommodation  of 
Uie  grantor.  The  point  was  made  that  the 
stipulations  constituted  a  bare  license  to  the 
grantor  himself  while  he  owned  his  premises. 
The  Connecticut  court  refused  to  accede  to 
this  view,  and  declared  that  the  rights  re- 
served were  permanent  rights  for  the  benefit 
of  the  principal  estate,  whoever  mav  be  the 
owner ;  that  they  were  manifestly  designed 
to  be  appurtenant  to  the  grantor's  estate,  and 
to  constitute  part  of  it.  This  decision  was 
adhered  to  in  a  very  recent  well-considered 
case  holding  that  the  common-law  rule  re- 
quiring the  word  **  heirs  "  in  the  creation  of 
an  estate  of  inheritance  by  deed  is  inappli- 
cable in  creating  a  permanent  easement  by 
way  of  a  reservation  or  exception.  ChapfMl 
V.  Ifeu>  York,  N.  K  d  ff,  B,  Co.,  62  Conn. 
196.  17  L.  R.  A.  420.  It  is,  however,  not 
necessary  to  pass  upon  this  question,  as  a 
life  estate  in  Hagerty  will  support  his  defense 
to  this  action. 

In  my  opinion  the  judgment  below  should 
berer>ersed. 
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affr  Mass.  480.) 

1«  An  eaeement  may  be  created  In 
Hffaaeachneette  byway  of  exception  or  reser- 
vation. 

8«  The  word  "heira**  Is  necessary  to 
create  an  eaeement  In  fbe  by  way  of  reser- 
vation but  not  to  create  it  by  way  of  exception 
If  the  grantor  owned  the  fee  at  the  time  of  con- 
veyance. 

Zm  A  riyht  of  way  acquired  by  the 
gi'aator  in  a  deed  of  a  strip  of  land  for 
railroad  pnrposes  by  ^^reservlngr  .  • .  the 

'  rlffht  of  a  passageway  over  said  railroad*^  must 
be  taken  to  have  been  acquired  by  way  of  reser- 
vation and  not  by  way  of  exception  If  there  was 
no  existing  way  at  the  time  of  the  conveyance. 

4«  PlaintifT  has  the  bnrden  of  proving 
that  a  third  person  was  livings  at  the 

time  of  certain  acts  complained  of  where  the 
rights  aUeged  as  the  basis  of  the  action  would 
cease  with  the  death  of  such  person. 

5»   A  reservation  in  a  deed  to  a  railroad 

NoTS.— In  connection  with  the  above  case  see, 
on  the  subject  of  the  creation  of  easements  by  ex- 
ception or  reservation,  the  case  next  preceding  and 
the  note  thereto. 
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company  of  a  riyht  of  way 
tract  of  land  lying  beside  the  railroad  *no  the 
crossing  heretofore  secured  to  me  over  the  said 
railroad*'  does  not  estop  the  railroad  company 
from  denying  the  grantors  a  right  to  cross  the 
railroad  where  a  right  of  way  previously  exist- 
ing across  the  road  had  terminated  before  the 
deed  was  made. 

6«  A  rig^ht  of  way  over  a  railroad  does 
not  exist  as  a  necessary  Incident  or 
secondary  easement  to  a  right  of  way  re- 
served in  a  deed  of  a  strip  of  land  adjoming  the 
railroad  and  described  as  going  **to  the  crossing 
heretofore  secured**  to  the  grantor  over  said 
railroad  where  no  snob  right  of  orosBiog  the  rail- 
road existed  at  that  time. 

7«  An  estoppel  by  recitals  In  a  deed  can- 
not be  set  up  in  favor  of  a  stranger  to  the  deed 
In  an  action  wholly  collateral  to  it. 

8.   A  lost  grant  is  not  to  be  presumed  to 

support  an  easement  of  which  the    origin  li 
known. 


9*  An  easement  by  prescription  is  not 
shown  by  the  use  for  less  than  twenty 
Tears  of  a  right  of  way  across  a  railroad  after 
the  termination  of  a  right  which  had  previously 
existed  under  a  reservation  in  a  deed  for  the 
lives  of  the  grantors  although  the  right  to  cross 
was  referred  to  in  certain  deeds  between  the  paiw 
ties  but  not  1^^  way  sufficient  to  give  the  right. 

(December  7, 180SJ 
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REPORT  by  the  Superior  Coart  for  Middle- 
sex Coanty  for  the  opinion  of  the  Supreme 
Judicial  Court  after  Yerdict  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  the  obstruction  of  an  alleged  right  of  way 
over  defendant's  railroad  tracks.  Verdid  set 
aside. 

The  facts  are  stated  in  the  opinion. 

Mestrs.  EL  W.  Chaplin*  and  C.  I.  CMd- 
din«  for  plaintiff. 

Messrs,  Samuel  Hoar  and  Woodward 
HiidflM>ii  for  defendant. 

Lathrop*  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  tort  for  the  obstruction 
of  an  alleged  right  of  way  over  the  defend- 
ant's railroad.  At  the  close  of  the  evidence, 
the  defendant  asked  the  court  to  give  seven 
rulings.  The  court  gave  three  of  them,  by 
the  consent  of  the  plaintiff,  and  refused  to 
give  the  others ;  and  ruled  that,  upon  all  the 
evidence,  the  jury  would  be  warranted  in 
finding  for  the  plaintiff.  The  defendant  ex- 
cepted to  the  refusal  to  give  the  rulings 
which  were  not  given,  and  to  the  ruling  that 
the  jury  would  be  warranted  in  finding  for 
the  plaintiff.  After  verdict  for  the  plaintiff, 
the  justice  who  tried  the  case  in  the  superior 
court,  at  the  request  of  the  parties,  reported 
the  case  for  the  determination  of  this  court. 
If  the  rulinffs  are  right,  the  verdict  is  to 
stand,  otherwise  the  veraict  is  to  be  set  aside, 
and  a  new  trial  granted. 

1.  On  March  5,  1888,  Joel  Jenison,  Lucy 
Jenison,  and  Otis  Trowbridge  conveyed  to 
the  Boston  &  Worcester  Railroad  Corpora- 
tion, the  predecessors  in  title  of  the  defend- 
ant, a  strip  of  land  66  rods  long  and  40  feet 
wide,  bounded  easterly  and  westerly  by  other 
land  of  the  grantee,  and  northerly  and  south- 
erly by  lancls  of  the  grantors.  Following 
the  description  are  the  words:  ^'As  now 
staked  out  by  the  engineer  of  said  corpora- 
tion, and  partly  graded  for  a  railroad,  re- 
serving to  ourselves  the  ri^ht  of  a  passage- 
wav  over  said  railroad,  which  passageway  is 
to  be  constructed  and  kept  in  repair  bv  our- 
selves." Then  followed  an  ?uibendum  in  fee, 
with  full  covenants  of  warranty  and  seisin. 
The  land  thus  conveyed  was  a  portion  of  a 
tract  of  about  twenty  acres,  which  fronted  on 
Washington  street  in  Newton,  and  ran  back 
southerly  therefrom.  The  entire  tract  was 
known  as  *'The  Trowbridge  Land.**  The 
effect  of  the  conveyance  was  to  cut  the  land 
of  the  grantors  in  two  parts,  leaving  the 
southerly  part  without  access  to  a  public 
way.  The  last  survivor  of  the  grantors  died 
on  August  18,  1867.  At  the  request  of  the 
defendant,  and  with  the  consent  of  the  plain- 
tiff, the  court  ruled  that,  under  this  deed, 
**a  right  of  way  was  created  across  the 
premises  thereby  convejred,  for  the  life  of 
the  grantors  and  the  survivor  of  them,  which 
terminated  August  18,  1867,  and  all  use 
of  the  right  01  way  by  the  owners  of  any 
part  of  said  premises  before  that  date  was 
under  the  easement  created  by  that  deed,  and 
not  adverse."  At  the  argument  of  this  case, 
the  plaintiff  admitted  that  the  right  of  pass- 
age was  a  reservation  only  for  the  lives  of 
the  grantors,  and  of  the  last  survivor,  on  ac- 
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count  of  the  omission  of  the  word  ''heirs.* 
Since  the  argument,  the  case  of  White  v.  I^ew 
York  d  N.  B.  R  Co.,  156  Mass.  181,  has 
been  decided;  and,   at  the  request  of  the 

Slaintiff,  the  parties  have  been  allowed  to 
le  supplemental  briefs;  and  the  plaintiff 
now  contends  that  the  right  of  a  passageway 
was  an  exception  in  perpetuity,  and  not  a 
reservation.  The  effect  of  the  Jenison  deed 
would  seem  to  be  open  under  the  ruling  of 
the  court,  that,  upon  all  the  evidence,  the 
jury  would  be  warranted  in  finding  for  the 
plaintiff,  and  we  proceed  to  consider  it.  Ac- 
cording to  the  English  law,  a  right  of  way 
cannot  strictly  be  made  the  subject  of  an  ex- 
ception or  a  reservation,  because,  as  stated 
by  Ohi^  Justice  Tindal,  in  Durham  dt  S.  R. 
Co,  V.  Walker,  3  Q.  B.  »40,  967,  "it  is  nei- 
ther parcel  of  the  thing  granted,  nor  is  it 
issuing  out  of  the  thing  granted,  the  former 
being  essential  to  an  exception  and  the  latter 
to  a  reservation. "  If,  therefore,  an  easement 
is  excepted  or  reserved  in  a  deed,  it  operates 
by  way  of  a  grant  from  the  grantee  to  the 
firrantor.  Ibid.  See  also  Ooold  v.  Great  Went 
em  Deep  Goal  Go.  2  De  G.  J.  &  S.  600 ;  7'V/i 
linson  v.  Porter,  L.  R.  10  Q.  B.  188.  In 
such  a  state  of  the  law,  the  word  "heirs" 
must  be  used  to  create  an  easement  in  fee. 
In  this  commonwealth,  however,  an  ease- 
ment may  be  created  by  way  of  exception  or 
reservation.  Botcen  v.  Goiiner,  6  Cush.  133, 
and  cases  infra.  If  created  by  way  of  reser- 
vation, the  word  "heirs'*  is  necessary  to 
create  an  easement  in  fee.  Ashcrojt  v.  East- 
ern R.  Go.  136  Mass.  196,  80  Am.  Rep.  673 ; 
Bean  v.  French,  140  Mass.  339.  But  if 
created  by  way  of  exception,  the  word  "heirs" 
is  not  necessary  to  create  an  easement  in  fee, 
if  the  grantor  owned  the  lee  at  the  time  of 
the  conveyance.  Wood  v.  Boyd^  145  Mass. 
176;  White  v.  New  T<yrk  «jfe  N.  E,  R,  Go, 
supra.  As  an  exception  may  be  created  by 
words  of  reservation,  (  Wood  v,  Boyd,  supra,) 
but  little  reliance  can  be  i)laced  upon  the 
language  used  in  determining  whether  the 
rigfit  is  by  way  of  exception  or  reservation. 
In  Bean  v.  French,  140  Mass.  237,  one  Mer- 
rifield,  being  the  owner  of  a  large  tract  of 
land,  conveyed  a  part  of  it  to  the  plaintiff's 
predecessor  in  title,  by  a  warranty  deed  con- 
taining the  usual  covenants,  and  also  the 
following  clause :  "Reserving,  however,  to 
myself  the  privilege  of  a  bridle  path  in  front 
of  the  house. "  Tliis  was  held  to  be  a  reserva- 
tion, and  not  an  exception,  on  the  ground 
that  the  effect  of  the  clause  was  to  create  a 
right  or  easement  not  before  existing,  and 
the  ri^ht  which  Merrifield  had  to  pass  and 
repass  over  any  part  of  his  estate,  while  he 
owned  the  whole  of  it,  was  held  to  be  not 
an  existing  right  of  way  over  that  part  sold 
to  the '  plaintiff 's  predecessor  in  title.  In 
White  V.  New  York  &  N.  E,  R.  Go.,  supra, 
where  the  easement  was  held  to  be  perpetual, 
the  language  was,  "reserving  the  passage- 
way at  graae  over  said  railroad  where  now 
made."  The  defendant  had  also  previously 
taken  the  land  by  its  location.  In  deciding 
that  the  right  of  way  was  by  way  of  excep- 
tion, and  not  bv  way  of  reservation,  reliance 
is  placed  on  all  these  facts,  including  the 
fact  that  the  passway  was  already  existing 
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when  the  deed  was  executed.  In  the  case  at 
bar  the  defendant  had  not  already  taken  the 
land  by  its  location,  this  not  oeing  filed 
until  1885,  and  there  was  not  evidence  of  an 
existing  way  across  the  land.  The  construc- 
tion of  the  aeed,  therefore,  is  determined  by 
BMtn  ▼.  French,  aupra,  and  the  right  of  way 
must  be  taken  to  have  been  acquired  by  way 
of  reservation,  and  not  by  way  of  exception. 

2.  In  1840,  the  Trowbridge  land,  except 
so  much  as  had  been  convened  by  the  deed 
above  considered,  was  owned  in  fee  by  one 
Patten.  On  July  11,  1840,  Patten  conveyed 
to  the  Boston  &  Worcester  Railroad  Corpora- 
tion a  strip  of  land  15  feet  in  width,  and 
extending  across  his  land.  This  strip  ad- 
joined the  land  of  the  corporation,  ana  was 
on  the  south  side  of  it.  This  deed  made  no 
reference  to  any  right  of  way.  On  March  28, 
1845,  Patten  conveyed  to  the  same  corpora- 
tion a  strip  of  land  on  the  north  side  of  the 
railroad,  apparently  of  the  same  width  as 
that  conveyed  by  the  deed  of  1840.  This 
deed  contained  the  following  clause:  ** Re- 
serving, also,  to  myself  and  my  representa- 
tives forever  the  right  of  passage  to  and  from 
the  crossings  heretofore  secured  to  us  and 
tliose  holding  under  us  over  said  railroad. 
It  being  understood  that  I  herein  relinquish 
all  claims  for  damage  of  whatever  kind 
against  said  corporation,  their  successors  and 
assigns,  prior  to  this  date.**  The  word 
"crossings**  is  evidently  a  clerical  error  for 
** crossing,"  and  the  crossing  referred  to  is 
undoubtedly  the  crossing  reserved  in  the  deed 
from  Jenison  and  others,  the  right  to  use 
which,  as  we  have  seen,  ceased  to  exist  in 
1867;  aud,  the  word  "heirs"  beine  omitted, 
a  reservation  in  fee  was  not  created.  Bujfum 
V.  HutcJiinson,  1*  Allen,  58;  Sedgwick  v. 
Laflin,  10  Allen,  480;  Ashcr^  v.  Eastern 
R.  Go.  126  Mass.  196,  80  Am.  Rep.  672.  We 
do  not  find  in  the  report  any  evidence  that 
Patten  was  living  when  the  acts  of  obstruc- 
tion complained  of  were  done.  If  the  plain- 
tiff had  Patten's  rights,  these  rights  would 
cease  on  the  death  of  Patten,  and  the  burden 
of  proof  was  on  the  plaintiff  to  show  that 
Patten  was  living. 

8.  In  1878,  the  defendant  corporation  filed 
a  new  location,  taking  a  narrow  strip  of  land 
lyinp:  adjacent  to,  and  southerly  of,  the 
strip  conveyed  to  the  corporation  by  Patten 
in  1840.  The  plaintiff  was  then  the  owner 
of  the  strip  taken,  and  also  of  land  lying 
southerly  of  it,  the  whole  being  part  of  the 
Trowbridge  land.  In  1874,  the  plaintiff  con- 
veyed tlie  strip  so  taken  to  the  aefendant,  by 
a  deed  containing  the  following  words,  after 
the  description  of  the  land  conveyed:  "Re- 
serving to  myself  and  my  heirs  and  assigns 
a  right  of  way  across  the  tract  of  land  hereby 
conveyed  to  the  crossing  heretofore  securea 
to  me  over  the  said  railroad  to  Washington 
street."  The  defendant  does  not  dispute  the 
right  of  the  plaintiff  to  cross  the  strip  of  land 
conveyed.  The  contention  of  the  plaintiff 
is  that,  by  the  acceptance  of  this  deed,  the 
defendant  is  estopped  to  deny  his  right  to 
cross  the  railroad,  or  that  a  grant  of  such 
crossing  must  be  implied.  To  work  an  es- 
toppel, a  statement  must  be  particular,  clear, 
and  unambiguous.    It  must  be  such  a  dec- 
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laration  as  would  be  eyidence  by  war  of  ad- 
mission  or  otherwise.  The  recital  Here  does 
not  answer  these  requirements.  Beyond  the 
reservation  of  a  ri^ht  of  way  over  the  strip 
conveyed,  no  definite  fact  is  clearly  stated 
except  that  a  crossing  had  "heretofore"  been 
conveyed  to  the  plaintiff.  This  the  defend- 
ant does  not  seek  to  deny.  All  that  it  asks 
to  be  allowed  to  show  is  that  the  crossing 
"heretofore  secured"  to  the  plaintiff  was  then 
no  longer  secured  to  him.  The  language  of 
the  deed  nowhere  sets  out  an  easement  in  fee 
belonging  to  the  plaintiff  over  other  land  of 
the  defendant.  It  does  not  even  refer  in  def- 
inite terms  to  the  crossing  as  an  existing 
right.  To  allow  an  estoppel  to  work  in  such 
a  case  would  destroy  all  distinction  between 
general  and  particular,  indefinite  and  def- 
inite, recitals.  Doane  v.  WiUcutt,  16  Gray, 
868 ;  Weed  Sewing  Maeh,  Oo.  v.  Bmereon^  115 
Mass.  554 ;  Jackson  v.  Allen,  120  Mass.  64, 
79.  The  mistake  which  the  parties  made  was 
in  respect  to  a  collateral  fact.  Their  oon tract 
in  the  deed  stands  just  as  they  made  it.  That 
was  a  grant  of  a  strip  of  land  with  a  reserva- 
tion oi  a  right  of  way  through  it  to  a  cross- 
ing which  had  previously  heen.  secured  to 
the  plaintiff,  and  which,  we  may  assume, 
both  parties  supposed  then  to  exist,  but  which 
in  fact  did  not  then  exist.  Their  mistake 
was  in  regard  to  the  title  to  the  land  adjoin- 
ing that  conveyed.  This  land  was  referred 
to  merely  by  way  of  description,  for  the  pur- 
pose of  showing  in  what  place  the  way  was 
reserved  in  the  land  then  conveyed.  That 
description  is  in  part  false,  although  it  suf- 
ficiently shows  what  place  is  referred  to.  Tho 
description  will  be  used  so  far  as  it  is  in- 
telligible, and  the  false  part  will  be  rejected. 
Doane  v.  Willcutt,  supra.  Nor  are  we  able 
to  see  in  this  deed  of  1874  anything  that 
would  warrant  us  in  saying  that  the  plaintiff 
has  a  right  of  way  by  implied  grant  over 
the  other  lands  of  the  defendant. 

4.  The  plaintiff  further  contends  that  tho 
reservation  in  his  deed  of  1874  to  the  plain- 
tiff of  a  riffht  of  way  over  the  strip  con- 
veyed gave  nim  a  right  qf  way  over  the  rail- 
road as  a  necessary  incident  to  secondary 
easement.  In  support  of  this  view  he  relies 
upon  Preseott  v.  White,  21  Pick.  841,  82  Am. 
Dec.  266 ;  Preseott  ▼.  WiUiams,  6  Met.  429.  89 
Am.  Dec.  688,  and  Johnson  v.  Knapp,  146 
Mass.  70.  In  Preseott  v.  White,  a  grant  of  a 
raceway  attached  to  a  mill,  and  without 
which  the  mill  could  not  be  worked,  where 
the  raceway  ran  through  the  grantor's  land, 
was  held  to  carry  an  implied  authority  and 
license  to  enter  upon  the  land,  to  examine  and 
keep  it  clear.  This  was  aflSrmed  in  Preseott 
V.  Williams,  In  Johnson  v.  Knapp,  an  owner 
of  two  lots  of  land,  to  one  of  which  was  ap- 
purtenant a  right  to  draw  water  from  an 
aqueduct,  while  the  other  was  supplied  with 
water  from  the  aqueduct  through  pipes  main- 
tained in  the  former  lot,  conveyed  the  latter 
with  no  mention  of  the  water  or  pipes,  aud 
it  was  held  that  a  right  to  maintain  the  pipes 
would  be  implied.  Other  similar  cases  may 
be  found  in  Washburn  on  Easements.  4th  e(L 
89,  40.  As  to  a  secondary  easement  being  im- 
plied from  an  easement  granted,  the  learned 
author  well  remarks,  (page  40 :)    "But,  after 
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all,  instead  of  these  ancillary  rights  bein>( 
something  appurtenant  to  easements,  they 
seem  rather  to  constitute  an  essential  part  or 
element  of  the  principal  easement  itself.'' 
We  are  not  prepared  to  say  that  a  grant  of  a 
right  of  way  20  feet  into  the  grantor's  land 
ffives  the  grantee  a  right  to  cross  beyond  the 
§0  feet. 

5.  In  1883,  the  defendant  purchased  of  one 
Hills  the  Trowbridge  land  lying  northerly 
of  the  strip  conveyed  to  it  by  Patten  in  1846, 
and  extending  to  Washington  street.  The 
plaintiff  contends  that  the  defendant,  on  ac- 
count of  certain  reservations  relatinjy^  to  the 
rieht  of  way  over  the  railroad  contained  in 
this  deed  and  in  the  deeds  of  the  predecessors 
in  title  of  Hills,  is  estopped  to  deny  the  ex- 
istence of  this  way.  We  do  not  deem  It  nec- 
essary to  consider  the  statements  relating;  to 
such  right  of  way  contained  in  the  various 
deeds,  as  it  is  a  well-settled  principle  of  law 
that  a  recital  in  a  deed  can  only  be  relied 
upon  in  an  action  upon  the  deed  between  the 
parties  to  it.  The  doctrine  of  estoppel  does 
not  apply  to  an  action  not  founded  on  the 
deed,  but  wholly  collateral  to  it.  Merrifield 
▼.  Pwrriti,  11  Cush.  590,  598 ;  Carpenter  v. 
BtMer,  8  Mees.  &  W.  209,  218 ;  Cwi-ter  v. 
Carter,  8  Kay  &  J.  617,  645 ;  Franer  v.  Pendle- 
*Mry,  81  L.  J.  C.  P.  1 ;  South  Eatttem  B.  Co. 
V.  Warton,  6  Hurlst.  &  N.  b20\  Ms  parte 
Morgan,  L.  R.  2  Ch.  Oiv.  72,  89. 

6.  The  remaining  question  is  whether  the 
plaintiff  has  a  right  of  way  by  prescription. 
It  appears  from  the  report  that  from  and  after 
Marcn  5,  1888,  the  date  of  the  Jenison  deed, 
the  grantors  of  the  original  Trowbridge  land 
floum  of  the  railroad,  and  their  assigns,  used, 
during  the  lives  of  the  grantors,  under  the 
reservation  in  that  conveyance,  a  farm  cross- 
ing over  the  railroad,  and  over  so  much  of 
the  original  Trowbridge  land  as  lay  between 
the  railroad  and  Washington  street,  to  and 
from  Washington  street.  At  the  time  of  the 
plaintiff's  purchase,  namely,  1866,  he  found 
planking  between  the  tracks  and  gates  in  the 
fences  on  both  sides  of  the  railroad.  These 
gates  existed  at  least  as  late  as  1869.  The 
report  states  that  **  the  plaintiff  from  the  date 
of  the  said  deed  to  him  until  the  removal  of 
the  planking  in  1888  used  said  crossing  ad- 
versely and  under  claim  of  right»  for  the 
purpose  of  carting  dressing  onto  his  land 
from  Washington  street,  and  carting  hay  from 
it  to  Washington  street.  During  the  period 
of  his  occupancy  there  have  been  no  build- 
ings on  his  land,  and  the  land  has  been  used 
only  as  frrass  land.  The  plankinjr  remained 
until  August,  1888.  The  plaintiff  did  noth- 
ing in  the  way  of  maintaining  said  plank- 
ing, and  there  was  no  evidence  that  the  de- 
fendant did  anything  towards  it"  It  further 
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appears  from  the  report  that  the  taking  up 
of  the  planking  in  August,  1883,  was  by  tho 
defendant,  and  that  there  has  been  no  plank- 
in  &"  there  since ;  that  in  October,  1886,  the 
defendant  built,  and  has  since  maintained, 
a  fence  along  the  northerly  line  of  its  road- 
way ;  and  that  since  1888  there  has  been  no 
provision  for  the  passage  of  vehicles  across 
the  rails  and  sleepers  of  the  railroad.  The 
plaintiff,  having  failed  to  show  adverse  pos« 
session  for  twenty  years,  relies  upon  some  re- 
marks of  Mr,  Justice  Devens,  in  delivering 
the  opinion  of  the  court  in  Fitchburg  B.  Co, 
V.  Froetf  147  Mass.  118,  where  it  was  said 
that  the  facts  that  the  railroad  company  had 
planked  and  maintained  a  crossing  of  its  road 
by  a  private  way,  that  the  owner  of  the  way 
had  crossed  under  a  claim  of  right  for  ten 
years,  and  that  this  right  was  reierred  to  in 
certain  deeds  between  the  parties,  though  not 
in  a  way  sufficient  to  give  the  right,  were 
sufficient  to  sustain  a  finding  that  the  defend- 
ant had  there  a  right  of  way  which  had  been 
previously  granted  or  reserved  to  him.  It  is 
to  be  notic^  that  when  that  case  was  argued 
in  this  court  the  defendant  did  not  seek  to 
maintain  a  right  of  way  on  the  ground  of  a 
lost  grant,  but  on  the  ground  that  the  defend- 
ant had  the  right  to  cross  the  railroad  by  ad- 
verse user  for  forty-seven  years;  and  this 
court  held  that  the  evidence  was  sufficient  to 
entitle  the  defendant  to  a  verdict  on  this 
ground.  The  remarks  relating  to  a  right  of 
way  by  lost  grant  were  unnecessary  to  the 
decision  of  the  case,  but  we  need  not  consider 
whether  they  were  correct.  In  the  case  at  bar 
the  origin  of  the  easement  is  known,  and  a 
lost  grant  is  not  to  be  presumed.  Smith  v. 
Ifew  York  db  N,  E,  B,  Co,,  142  Mass.  21,  28. 
In  Fitchburg  B  Co,  v.  Froet,  the  chief  point 
relied  on  by  the  court  was  the  maintaining 
of  planking  at  the  crossing  by  the  rail- 
roaa  company.  In  the  case  at  bar,  there  is 
no  evidence  that  the  defendant  maintained 
the  planking,  and,  by  the  Jenison  deed,  the 
grantors  agreed  to  do  this.  It  also  appears 
from  the  report  that  the  right  of  crossing 
from  March,  1838,  to  August,  1867,  was  under 
the  reservation  in  the  Jenison  deed.  The 
case  of  Fitchburg  B.  Go.  v.  Froet  is  therefore 
clearlv  distinguishable.  In  the  case  as  re- 
ported to  us  we  fail  to  find  any  evidence 
which  entitles  the  plaintiff  to  maintain  his 
action.  The  ruling  of  the  court  that  upon 
Uie  whole  evidence  the  Jury  would  be  war- 
ranted in  finding  for  the  plaintiff  was  there- 
fore wrong.  As  this  renders  a  new  trial  nec- 
essary, we  need  not  further  consider  the 
rulings  asked  for  by  the  defendant,  some  of 
which  have  already  been  adverted  to. 
Verdict  set  aside;  new  trial  ordered. 
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TIDE  WATER  PIPE-LINE   COMPANY. 

Limited,  Appi,, 

(llBFa.886w) 

The  escape  from  »  pipe-line  off  oil 
broufl^ht  from  a  diarftfuice  is  not  in  any 
■enae  a  natural  and  neoessazy  deveU 
opment  of  the  laad  bo  aa  to  make  liability  for 
Injury,  caused  by  percolation  of  the  oil  into  the 
premises  of  a  nelffhborinir  proprietor,  depend 
upon  negllsenoe;  but  it  is  a  caae  of  nuisance  for 
which  the  pipe-line  proprietor  is  liable  irrespeot- 
iye  of  negligence. 

(Eebmary  27, 1808.) 

APPEAL  by  defendant  from  a  JndgmeDt  of 
the  Court  of  Common  Pleas  for  Schuylkill 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  to  plaintifib'  land, 
springs,  and  fish-pond  by  reason  of  oil  which 
escaped  from  defendant's  pipes.    Affirmed, 

Defendant  was  a  limited  partnership,  with- 
out the  right  of  eminent  domain,  formed  for 
the  construction  of  a  pipe-line  for  the  trans- 
portation of  oil.  Defendant's  improvements 
erected  for  the  purpose  of  storing  and  ship- 
ping oil  were  entirely  upon  their  own  land 
and  separated  from  plaintiffs'  land  by  a  rail- 
road track  and  a  public  highway.  Plain- 
tiffs claimed  that  defendant  so  conducted  its 
business  as  to  inflict  injury  on  the  property 
of  Mrs.  Hauck  by  allowing  the  escape  of  oil 
which  percolated  to  her  farm  and  the  springs 
thereon,  killing  the  fish,  injuring  the  water 
supply,  and  rendering  a  tenement  house  unin- 
habitable. The  defendant  requested,  among 
others,  the  following  instructions  to  be  given 
to  the  jury : 

*'4.  That  the  defendant  is  not  liable  for 
damages  resulting  from  its  business  by  rea- 
son of  oil  escaping  from  its  own  lands  where 
it  is  being  handled,  except  such  oil  escapes 
through  negligence  of  the  company  or  its 
agents. "  Answer :  ^  We  will  answer  this  in 
the  negative,  saying  to  j^ou,  as  has  been  said 
by  our  supreme  court,  in  the  case  of  Potts- 
toton  Oas  Go.  v.  Murphy,  89  Pa.  268,  that  the 
question  is  one  of  nuisance  and  not  of  negli- 
gence. The  court  was  right  in  saying  that 
this  is  not  a  question  of  negligence  but  of 
nuisance.  The  defendants  think  that  as  a 
corporation  (this  company  is  a  quasi  corpora- 
tion simply),  authorized  by  statute  to  carry 
on  this  business,  and  to  purchase  in  fee  sim- 
ple such  real  estate  as  may  be  necessary  for 
it,  they  are  not  answerable  for  such  conse- 
quential damages  as  are  complained  of  here— 
this  was  destroying  a  well,  we  cannot  adopt 
this  view.  No  exemption  is  involved  in  the 
fact  of  incorporation,  nor  in  the  privilege  of 
buying  land.     The  principle  they  invoke 


applies  onlT  where  an  incorporation,  clothed 
with  a  portion  of  the  state's  right  of  eminent 
domain,  takes  private  property  for  public  use 
on  making  proper  compensation. " 

"8.  Nor  is  the  defendant  liable  for  injuries 
which  result  from  accidents  in  carrying  on 
their  business  with  reasonable  care,  and  if 
the  lei^  at  the  end  of  the  bed  pipe  in  1886 
was  due  to  unavoidable  causes  such  as  ex- 
pansion or  contraction,  having  been  original- 
ly properly  capped  and  leaded,  the  defend- 
ant is  not  liable  for  any  injury  done  to  the 
plaintiff  by  reason  of  the  oil  escaping  through 
such  leak,  if  the  defendant  used  due  dili- 
gence in  discovering  and  stopping  the  leak 
when  it  was  known  there  was  a  break  in  their 
pipes."  Answer :  **  We  negative  this  in  the 
terms  in  which  it  is  put.  We  do  not  say  to 
you  as  a  matter  of  law  that  expansion  or  con- 
traction was  an  unavoidable  cause  of  that 
leak.  It  is  well  known  that  iron  will  ex- 
pand in  hot  weather  and  contract  in  cold  ;  and 
so  far  as  we  understand,  in  laying  railroad 
tracks,  that  is  always  taken  into  account  when 
the  track  is  laid, — the  expansion  and  contrac- 
tion at  different  seasons  of  the  year, — and  has 
to  be  provided  for  the  same  aa  anything  else 
in  the  business." 

*'ll.  That  to  recover  any  damages  against 
the  defendant,  the  plaintiffs  must  prove  that 
the  defendant  was  guilty  of  negligence,  and 
negligence  must  be  proved  and  not  assumed. 
Negligence  is  want  of  reasonable  care,  and 
if  the  jury  find  that  the  oil  which  flowed 
upon  the  plaintiffs'  land  was  oil  that  escaped 
by  the  acts  of  persons  not  in  the  employ  of 
the  company  defendant,  or  escaped  while  the 
defendant  was  exercising  reasonable  care,  the 
verd  let  must  be  for  the  defendant. "    Refused. 

The  court,  Pershing,  P.  tTl,  charged  the 
jury,  of  his  own  motion  in  part,  as  rollows: 

**  In  explanation  of  these  answers  we  wilt 
call  your  attention  briefly  to  the  rules  of  law 
governing  cases  of  this  kind.  Tou  will  ob- 
serve that  the  defendant  here  occupied  its 
own  land.  It  did  not  occupy  with  its  busi- 
ness any  portion  of  the  land  of  the  plaintiff. 
The  rule  upon  the  subject  is  that  'although 
a  person  may  do  any  act  upon  his  own  land, 
and  make  any  erections  there  which  do  not 
violate  the  rights  of  his  neighbor,  and  to  this 
extent  has  full  dominion  over  his  premises, 
and  their  uses,  yet  he  has  no  right  to  make 
any  erection  there,  a  consequence  of  which  is 
an  invasion  of  the  legal  right  of  his  neigh- 
bor, and  if  he  does  make  such  use  of  his 
property,  he  does  it  at  his  peril,  and  no  de- 
gree of  care  or  skill  on  his  part  exercised  to 
prevent  injury  will  be  of  any  avail  U)  him 
as  a  defense,  if  injury  actually  results  from 
the  act.  The  act  being  of  a  character  which 
may  create  a  nuisance,  he  is  liable  for  all  th» 
injurious  consequences  that  flow  therefrom. ' 
Ad  action  cannot  be  maintained  as  a  rule  un- 
til the  injury  is  evident.     Therefore,  whilst 


< 


Note.— The  distinction  between  cases  of  negli- 
gence and  those  of  nuisance  Is  very  dearly  shown 
In  the  above  case.  See,  on  the  subject  of  nuisance 
by  lawful  business,  the  note  to  Bohan  v.  Port  Jervis 
20  L.  It  A. 


Oas  Light  Co.  (N.  Y.)  9  L.  B.  A.  711:  also  the  later 
case  of  Robb  v.  GUrnefrie,  14  L.  R.  A.  :;29, 145  Pa. 
834:  and  Fogarty  v.  Junction  Qty  PreaseO  Brick  Gow 
18  L.  R.  A.  7S6, 50  Kan.  478. 
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a  person  may  erect  a  building  upon  the  line 
of  h'lH  land,  yet  he  is  bound  at  his  peril  to 
do  it  in  such  a  manner  that  the  water  or  snow 
and  ice  from  its  roofs  shall  not  fall  upon  his 
neighbor's  or  even  upon  his  own  in  such  a 
manner  as  to  escape  upon  his  neighbor's  land 
in  larger  quantities  or  greater  Yolume  than 
would  go  there  if  no  erection  had  been  made. 
Wood,  Nuisances,  §  108. 

''It  has  been  laid  down  In  a  large  number 
of  cases  that  every  person  who,  for  his  own 
profit  or  advantage,  brings  upon  his  premises, 
and  collects  and  Keeps  there  anything  which, 
if  it  escapes,  will  do  damage  to  another,  is 
liable  for  all  the  consequences  of  his  act,  and 
is  bound  at  his  peril  to  confine  it  and  keep 
it  upon  his  own  premises.  If  he  does  no^ 
he  is  answerable  for  all  the  damages  that  re- 
sult therefrom,  without  any  reference  to  the 
degree  of  care  or  skill  exercised  by  him  in 
re&ence  thereto.  Therefore  if  a  man  brings 
water  upon  his  premises  by  artificial  means 
and  collects  and  keeps  it  there  in  reservoirs 
or  pipes,  he  is  bound  at  his  peril  to  see  that 
the  water  does  not  escape  to  the  damage  of 
the  adjoining  owner.  Otherwise  a  party's 
land  might  be  taken  from  him  without  com- 
pensation.   Id.  §  115. 

''If  the  mere  fact  that  a  business  is  a  law- 
ful business  and  has  been  conducted  with  care 
would  be  a  defense  where  a  neighbor's  land 
had  been  injured  in  consequence  of  the  busi- 
ness carried  on  there,  the  escape  of  gas,  for 
instance,  or  the  escape  of  oil,  the  result 
would  be  that  a  man  might  lose  his  farm ; 
might  be  compelled  to  leave  it  and  have  no 
compensation,  simply  because  the  business 
which  brought  about  this  loss  was  a  lawful 
business  and  was  carried  on  carefully.  That 
is  not  the  law.  No  man's  property  can  be 
taken,  directlv  or  indirectly,  without  com- 
pensation, und;er  the  law  of  this  state.  Hence 
there  are  cases  and  a  great  many  of  them, 
where  a  defendant  is  held  liable  in  damages, 
although  his  business  is  lawful,  and  he  has 
exercised  care  in  carr^in^  it  on. 

A  business  which  is  visibly  injurious  to 
vegetation  by  preventing  its  growtih,  or  seri- 
ously injurine  or  destroying  it,  or  that  pro- 
duces a  visible  damage  on  other  property, 
may  be  a  nuisance,  even  though  it  does  not 
render  the  enjo;p^ment  of  life  less  comfortable 
or  produce  any  ill  effects  on  the  occupants  of 
surrounding  premises.  So  it  has  been  held 
that  a  gas  companv  is  bound  to  keep  its  pipes 
in  good  order  ana  not  permit  the  gas  to  es- 
cape. If  it  does,  it  is  liable  in  damages. 
Wood,  Nuisances,  §8. 

"It  is  held  in  Wharton  on  Negligence, 
g  9t54,  that '  a  gas  coiapany  is  bound  to  bi  dil  i- 
gent  in  the  structure  and  repairins;  of  its 
pipes,  which  must  be  kept  free  from  leakage, 
m  the  structure  and  repairing  of  its  ^anks 
and  other  apparatus.  For  these  purposes  the 
company  is  bound  to  keep  on  hand  a  body 
of  operatives  sufficient  for  the  ordinary  con- 
tingencies of  damage. ' 

''A  partv  who  makes  erections  on  his  own 
land  whicn  become  an  invasion  of  the  legal 
rights  of  his  neighbor,  does  so  at  his  peril, 
and  no  skill  or  care  will  be  a  defense.  The 
party  whose  land  is  invaded  in  this  way  is 
not  bound  to  build  an  embankment^  for  in- 

20  L.  R  A. 


stance,  to  keep  off  the  water  that  his  neighbor 
throws  upon  him  illegally ;  he  is  not  bound 
to  make  an  embankment  to  prevent  this  pre- 
cipitation or  unusual  flow  of  water  from  his 
neighbor's  premises  on  his  own.  The  ag- 
gressor can  never  say  that  it  was  the  duty  of 
the  assailed  to  ward,  off  a  blow  unlawfully 
aimed  at  him.  It  is  the  duty  of  the  party 
not  to  invade  his  premises  in  that  way. 
Wood,  Nuisances,  §121. 

**  Of  course,  the  plaintiff  in  every  case  of 
this  kind  cannot  by  his  own  act  contribute 
to  increase  the  damages  that  may  be  inflicted 
upon  him.  He  must  conduct  himself  in  a 
reasonable  way,  but  he  is  not  bound  to  build 
an  embankment  to  keep  the  water  off  that 
his  neighbor  unjustly  throws  upon  him. 
He  is  not  bound  in  anticipation  of  a  flow  of 
gas  or  oil  to  undertake  to  build  a  barricade 
against  it.  It  is  the  duty  of  the  partjr  not 
to  invade  his  premises.  That  a  plaintiff 
miffht  have  abated  a  nuisance,  and  did  not, 
will  not  prevent  his  recovery,  and  will  not 
necessarily  mitigate  his  damages.  It  would 
depend  on  circumstances. 

The  owner  of  oil  stored  in  large  quantities 
near  a  spring  of  wat«r  cannot  resist  a  claim 
for  damages  by  its  leakage  to  the  spring  by 
the  pollution  of  the  underground  currents  of 
water  that  feed  the  spring,  because  he  did 
not  know  the  water  was  affected  by  it  when 
the  oil  could  be  seen  in  puddles  outside  the 
building  in  which  it  was  stored.  Kinnaird 
V.  Standard  Oa  Go.  1  h.  R.  A.  461,  11  Ky. 
L.  Rep.  692. 

**  These  are  the  general  rules  of  law  upon 
the  subject.  You  will  take  this  case  mto 
your  careful  consideration.  It  has  occu- 
pied considerable  time.  It  is  important  to 
both  parties.  Determine,  in  the  first  place, 
whether  the  plaintiff  has  been  injured  by  the 
business  of  the  defendant,  although  con- 
ducted upon  its  own  ground.  If  so,  to  what 
extent.  What  damages  is  she  reasonably  en- 
titled to— compensation,  not  punishment — 
reasonable  damages  for  any  loss  she  has  sus- 
tained. If  you  come  to  the  conclusion  that 
she  has  sustained  no  damage,  your  verdict 
would  then  be  for  the  defendant.     (10)  ^ 

There  was  a  verdict  and  judgment  for 
plaintiffs  for  $1,052,  and  the  defendant  pros- 
ecuted this  appeal. 

Mr.  James  Ryon,  for  appellant: 

The  injury  to  fish  should  not  have  been  con- 
sidered as  an  element  of  damage. 

Reynolds  v,  Coia.  98  Pa.  458;  Darlington, 
Pers.  Prop.  29;  WaUit  v.  Mease,  8  Binn.  546; 
Shrunk  v.  Schuylkill  Nav.  Oo.  14  Serg.  &  R.  88. 

The  damages  were  remote  and  speculative. 
As  the  injury  could  have  been  avoided  by  rea- 
sonable precautions,  plaintiffs  were  not  entitled 
to  recover. 

Loker  v.  Damon,  17  Pick.  284;  2  Parsons, 
Ck)nt.  464,  §  5;  Sedgw.  Damages,  5th  ed.  101. 

As  appellants'  land  owed  no  servitude  to 
appellees'  land,  unless  they  were  guilty  of  neg- 
ligence or  malice  in  conducting  their  own  busi- 
ness by  reason  of  which  the  subterranean  wa- 
ters in  their  own  lands  were  polluted,  which 
might  percolate  to  appellees'  land,  the  damage, 
if  any,  was  damnum  abaque  injuria. 

Wheatlev  v.  Baugh,  25  Pa.  528,  64  Am.  Dea 
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721:  Fmnii/lvania  R.  Co,  t.  Marehant,  119  Pa. 
659;  Kei»&r  v.  Mahoney  Oity  Oas  Co,  148  Pa. 
289;  Coaim  ▼.  Chartien  Valley  Gas  Co.  6  L. 
H.  A.  280, 181  Pa.  148;  Baldeman  v.  BrvekhaH, 
45  Pa.  514,  84  Am.  Dec.  611;  Lyh^%  App,  106 
Pa.  684,  51  Am.  Rep.  642;  Fientuylvania  Coal 
Co,  ▼.  Sander0On,  118  Pa.  186,  67  Am.  Rep. 
446;  Qreencastle  ▼.  EaeeUtt,  28  Ind.  IW;  Dillon 
▼.  Acme  Oil  Co.  49  Hud,  665;  MdrsfiaU  ▼.  Wd- 
wood,  88  N.  J.  L.  389,  20  Am.  Rep.  894;  Gwr- 
land  V.  Towne,  55  N.  H.  67,  20  Am.  Rep.  164; 
Angell,  Watercoursefl,  886;  Waahb.  EasemeDta, 
a§  8,  7;  Jonei  fr.  Western  Vermont  ILCo.Tfl 
y  t.  899,  66  Am.  Dec.  206. 

Plaiu tiffs  land  was  not  injured  dlrecUj  by 
the  business  defendants  were  carrying  on,  but 
by  the  oil  escaping  on  defendants'^  ^nx)und  and 
percolating  through  it  into  plaintiffs'. 

In  a  ]e$ra1  sense  it  is  not  a  nuisance  because 
intervening  agencies  carried  the  oil  through  the 
subterranean  watercourses  into  the  land  of 
plaintiffs. 

8trateMdffe  r,  Philadelphia,  2  Pennyp.  419; 
Bhodea  ▼.  Dunbar,  67  Pa.  274, 98  Am.  Dec.  221. 

MesiTB,  J.  llir,  Roseberry  and  George 
M*  Roads*  for  appellees: 

If  a  man  brings  water  upon  the  premises  by 
artificial  means  and  collects  aod  keeps  it  there, 
either  in  reservoirs  or  pipes,  he  is  bound,  at  his 
peril,  to  see  that  the  water  does  not  escape  to 
the  damage  of  the  adjoining  owner,  otherwise 
a  party's  land  might  practically  be  taken  from 
him  without  compensation. 

Wood.  Nuisances,  §  116. 

This  case  is  governed  by  Potistown  Oas  Co, 
▼.  Murphy,  89  Pa.  269;  HM  v.  Carnegie,  14 
L.  R  A.  829, 146  Pa.  824;  Lenta  v.  Carnegie, 
145  Pa.  612. 

Paxson*  Ch,  J,,  delivered  the  opinion  of 
the  court : 

We  will  not  consider  the  first  four  specifi- 
cations of  error,  for  the  reason  that  they  do 
not  conform  to  the  rules  of  court.  We  have 
made  similar  announcements  so  often  within 
the  last  two  or  three  years  that  it  is  difficult 
to  understand  why  more  attention  is  not  paid 
to  it. 

The  fifth  specification  alleges  that  the  court 
beluw  erred  m  declining  to  affirm  the  defend- 
ant's fourth  point.  The  point  was  as  fol- 
lows :  **  That  the  defendant  is  not  liable  for 
damages  resulting  from  its  business  by  rea- 
son of  oil  escaping  from  its  own  lands  where, 
it  is  being  handled,  except  such  oil  escapes 
through  negligence  of  the  company  or  its 
agents. "  This  point  presents  the  main  feat- 
ure of  the  case.  The  court  below  refused  it, 
upon  the  ground  that  it  was  a  question  of 
nuisance,  and  not  of  negliffenoe,  citing  PotU- 
town  Oas  Co,  v.  Murphy,  89  Pa.  257,  in  sup- 
port of  this  view.  In  that  case  it  was  held 
that  the  gas  company  was  answerable  for 
consequential  damages,  such  as  the  corrup- 
tion of  the  plaintifrs  ground  and  well,  by 
the  fluids  percolating  n'om  the  works;  and 
that  a  corporation  is  exempt  from  consequen- 
tial damages  only  where,  being  clothed  with 
the  state's  right  of  eminent  domain,  it  takes 
private  property  for  public  use,  upon  mak- 
ing proper  compensation,  and  where  such 
damages  are  not  part  of  the  compensation  re- 
quired.    We  think  the  leamea  judee  was 
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right,  under  the  authority  above  cited,  in 
holdins^  that  this  was  not  a  case  of  negli- 

Sence,  out  of  nuisance  or  of  consequential 
amagefl.  For  this  reason  we  think  that  the 
cases  of  Pennsylvania  B,  Co.  v.  LyopiTieott, 
116  Pa.  472,  and  of  Ponneylwinia  A  Co.  v. 
Mdrehant,  119  Pa.  659,  have  no  application. 
The  railroad  companies  in  those  cases  were 
clothed  with  the  right  of  eminent  domain, 
and  were  expressly  authorized  by  law  to  con- 
struct their  roads  and  operate  them.  It  was 
held,  therefore,  that  any  injury  resulting 
from  such  operation,  without  negligence  and 
without  malice,  was  damnum  alSguo  injuria. 
In  the  case  in  hand  the  company  was  clothed 
with  no  such  powers.  We  think  the  case 
closelv  resembles  that  of  Bo^  v.  Carnegie, 
145  Pa.  824,  14  L.  R.  A.  829,  in  which  it 
was  held  that  the  owners  of  coke  ovens,  the 
gases  from  which  injured  the  growing  crops 
upon  the  adjoining  farm,  were  liable  in  dam- 
age to  the  owner^of  said  farm  for  such  io- 
juiy.  An  attempt  was  made  in  that  case, 
as  it  has  been  made  in  this,  to  bring  it  within 
the  doctrine  of  Pennsylvania  Coal  Co,  v. 
Sanderson,  118  Pai  126,  67  Am.  Rep.  445. 
In  the  latter  case  the  injuries  complained  of 
were  the  natural  and  necessarv  result  of  the 
development  by  the  owner  of  the  resources 
of  his  own  land.  In  opening  a  drift  for  the 
purpose  of  mining  coal,  the  mine  water,  im- 
pregnated with  the  impurities  which  it  had 
taken  up  from  the  earth,  coal,  and  other  min- 
erals in  the  mines,  either  flowed  from  the 
mouth  of  the  drift,  or  was  pumped,  from  the 
mines,  and  allowed  to  take  its  natural  course 
on  its  way  to  the  ocean.  It  will  thus  be  seen 
that  the  flow  of  mine  water  was  the  natural 
and  necessary  result  of  the  development  by 
the  owner  of  his  own  property.  This  was 
not  the  case  in  BM  v.  Carnegie,  nor  is  it  the 
case  here.  In  Botib  v.  Camepe  the  refuse 
coal  which  was  used  for  making  coke  was 
not  mined  upon  the  premises  of  the  company, 
but  was  brought  from  other  mines  at  a  dis- 
tance. In  the  case  in  hand  the  oil  which 
was  the  cause  of  the  injury  to  the  plaintiffs* 
property  was  brought  from  a  distance,  al- 
lowed to  escape  from  the  pipes,  and  to  per- 
colate through  plaintiffs'  land,  and  destroy 
their  springs.  It  was  not  in  any  sense  a  nat- 
ural and  necessary  development  of  the  land 
owned  by  the  company.  The  appellant  at- 
tempted to  distinguish  this  case  from  Bobb 
V.  Uamegie,  by  the  fact  that  in  the  latter 
case  the  smoke  and  gases  from  the  works  were 
carried  by  the  wind,  and  lod&;ed  upon  the 
plaintiff's  land ;  while  in  the  latter  case  the 
escaping  oil  merelv  percolated  through  the 
soil  until  it  reached  plaintiffs'  springs.  The 
essential  difference  between  being  carried 
through  the  air  and  percolating  through  the 
soil,  has  not  been  made  to  appear.     We  re- 

fard  it  as  a  distinction  without  a  difference. 
A  was  correctly'  said  by  the  learned  judge, 
in  II  portion  of  his  charge  embraced  in  the 
tenth  specification:  **If  the  mere  fact  that 
the  business  is  a  lawful  business,  and  has 
been  conducted  with  care,  would  be  a  de- 
fense where  a  neighbor's  land  has  been  in- 
jured in  consequence  of  the  business  carried 
on  there, — the  escape  of  gas,  for  inatance,  or 
the  escape  of  oil,— the  result  would  be  that 
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a  man  might  lose  his  fann,  might  be  com- 
pelled to  leave  it,  and  have  no  compensation, 
simply  because  the  business  which  brought 
about  this  loss  was  a  lawful  business,  and 
was  carried  on  carefully.  That  is  not  the 
law.  No  man's  property  can  be  taken,  di- 
rectly or  Indirectly,  without  compensation, 
under  the  law  of  this  state ;  hence  there  are 
cases — and  a  great  many  of  them — where  a 
defendant  is  held  liable  in  damages,  although 
his  business  is  lawful,  and  he  has  exercised 
care  in  carrying  it  on. "  In  the  consideration 
of  this  class  of  cases,  care  must  be  taken  to 
distinguish  between  the  natural  and  necessary 
development  of  the  land  itself  and  injuries 
resulting  from  the  character  of  some  busi- 


ness, not  incident  and  necessary  to  the  de- 
velopment of  the  land,  or  the  minerals  or 
other  substances  lying  within  it.  The  owner 
of  the  land  has  the  right  to  develop  it  by 
digging  for  coal,  iron,  gas,  oil,  or  other 
minerals ;  and  if,  in  the  progress  of  his  de- 
velopment, an  injuiy  occurs  to  the  owner  of 
adjoining  land,  without  fault  or  negligence 
on  his  part,  an  action  for  such  injury  cannot 
be  maintained.  If  this  were  not  so,  a  man 
might  be  utterly  deprived  of  the  use  of  his 
property.  It  is  not  so  where  the  injury  is 
caused  by  the  prosecution  of  a  business  which 
has  no  necessary  relation  to  the  land  itself » 
and  is  not  essential  to  its  development. 
Judgment  affirmed. 


MISSISSIPPI  SUPREME  COURT. 


Byron  LEMLT,  Appt.^ 

STATE  of  Mississippi. 

(SO  Hiss,  ass.) 

Aleohol  Is  not  included  among^  ''vln- 
ons  or   spirituoofl  liquors'*  within  the 


meanlnflr  of  statutes  prohibiting  the  sale  of  suoh 
liquors. 

(December  5,  1882.)  > 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Uiods  County  con- 
victing hira  of  selling  intoxicating  liquors  in 
violation  of  law.    Becersed, 


Vote.— What  liquon  are  witTiin  statutory  restrict^ 
ions  astotM  sale  of  *'  spirttuouSn"^  **  oinoitt,**  'Ver- 
mented,''*  and  other  intoxicatina  liquors, 

AleohoL 

Alcohol  has  been  held  to  be  neither  ardent  or 
vinous  spirits,  nor  liquor  of  any  kind,  within  the 
meaning  of  a  statute  restricting  the  sales  of  such 
liquors.    State  v.  Martin,  34  Ark.  840. 

But  the  sole  of  alcohol,  although  not  in  Itself  a 
violation  of  the  law  against  the  sale  of  ardent  and 
vinous  spirits,  is  so  If  it  was  a  mere  subterfuge  for 
evadlDg  the  law.    Winn  v.  State,  43  Ark.  151. 

So  held  where  no  liquor  was  sold  but  alcohol, 
which  was  prepared  in  the  shape  of  toddies, 
punches,  etc.,  and  sold  to  be  drunk  on  the  prem- 
Ises.    Ibid. 

And  where  the  statute  defines  intoxicating 
liquors  as  including  **  alcohol,  wine,  beer,"  etc.,  a 
sale  of  alcohol,  however  much  dilutcid,  was  held  to 
be  unlawful.  State  v.  Intoxicating  Liquors,  2  L. 
EL  A  408,  76  Iowa,  243. 

See  below,  as  to  Judicial  notice  that  alcohol  is  in- 
toxicating. Snider  v.  State,  81  Ga.  76S,  and  State  v. 
Witt,  38  Ark.  21G. 

Spirttuous  liquors. 

Striking  out  the  word  ** spirituous**  from  a  stat- 
ute restricting  the  sale  of  liquors,  and  inserting  in 
Its  place  the  word  **  intoxicating  **  was  held  not  to 
show  an  intent  to  permit  the  sale  of  spirituous 
liquons.    Com.  v.  Herrick,  0  Cush.  468. 

In  Com.  V.  Burke,  16  Gray,  408,  it  was  held  that 
the  word  **splritou8"  was  the  same  as  **  spiritu- 
ous," when  used  in  an  indictment. 

BunniDg  through  one  process  of  distillation  beer 
which  has  been  made  of  com  has  been  held  to 
make  it  a  **  spirituous**  liquor  within  the  meaning 
of  a  statute  regulating  the  business  of  distilling. 
State  V.  Summey,  Wlnstoo,  KML 

In  Com.  V.  Crawford,  12  Cush.  272,  it  was  held 
that  the  term  *^ intoxicating  liquors**  included 
**  spirituous  **  liquors  and  something  more,  and 
that  an  allegation  of  the  sale  of  intoxicating  li- 
quors covered  a  sale  of  spiriiuous  Uquors. 

And  a  distinction  between  the  words  was  also 
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taken  in  Com.  v.  Livermore,  4  Gray,  20,  in  which  an 
indictment  for  the  sale  of  "spirituous  and  intoxi- 
cating** liquors  was  held  not  to  be  supported  by  a 
sale  of  liquors  which  were  Intoxicating,  but  not 
spirituous. 

So  an  indictment  for  the  sale  of  ^  spirituous  or 
intoxicating  **  liquors  was  held  bad  for  lack  of  cer- 
tainty. Com.  V.  Grey,  2 Gray,  S02,  61  Am.  Dec.  476; 
aifford  V.  State,  29  Wis.  820. 

But  an  indictment  for  selling  **  spirituous  liquor 
to  wit  beer  **  is  held  sufficient.  State  v.  Brown,  5X 
Conn.  1. 

See  also  other  instances  of  distinction  betweea 
spirituous  and  other  liquors  in  the  cases  cited  be- 
low. 

Spirituous  as  distinguished  from  vinous  liquors. 

A  sale  of  wine  or  ale  is  included  within  the  prohi- 
bition of  a  sale  of  "spirituous  liquors**  on  Sun- 
day. The  court  held  that  the  general  sense  of  the 
term  "spirituous  liquors**  was  inclusive  of  all  In- 
toxicating liquors,  and  that  the  letrislative  intent 
was  to  restrict  the  sale  of  all  suoh  liquors  on  Sun- 
day.   State  v.  Sharrer,  2  Coldw.  823. 

But  a  license  by  county  commissioners  to  com- 
mon victualers  to  sell  "  wine,  beer,  ale,  cider,  and 
other  fermented  liquors,**  was  held  on  a  con- 
struction of  the  statute  not  to  extend  to  the  sale 
of  distilled  liquors.    Com.  v.  Markoe,  17  Pick.  465. 

Wine  is  held  not  to  be  a  spirituous  liquor  within 
a  statute  restricting  the  sale  of  such  liquors,  but 
these  are  held  to  embrace  only  those  liquors  which 
are  produced  by  distilJation.  Caswell  v.  State,  8 
Humph.  402. 

So  port  wine  is  held  not  to  be  a  spirituous  liquor. 
State  V.  Moore,  &  Blackf.  118. 

But  intoxicating  wines  are  within  a  statute 
against  soliciting  orders  for  spirituous  liquors, 
where  the  statute  has  defined  spirituous  or  intoxi- 
cating liquor  as  including  all  liquors,  the  whole  or 
part  of  which  is  spirituous  or  Intoxicating,  unless 
otherwise  expressly  declared.  Jones  v.  Surprise, 
64N.H.243. 

Spirituous  as  distinquished  from  fermented  liquors* 
As  in  the  ease  of  Com.  v.  Markoe,  17  Pick.  466,  so 


See  also  26  L.  R.  A.  138. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Calhoun  ft  Green  and  C.  H. 
Williamson,  for  appellant. 

Mr.  T.  M.  Miller,  AUy-Oen.,  for  the 
Btate. 


Campbell,  Ch.  J.,  delivered  the  opinion 
of  the  court :  • 

The  indictment  does  not  charge  an  offense 
against  the  laws  of  this  state.  Alcohol,  the 
subject  of  the  sale,  is  not  '^  vinous  or  spirit- 


in  other  cases,  spirituous  or  dJstilJed  liquors  have 
been  dlstinsrulshed  from  fermented  liquors. 

Thus  In  Tinker  y.  State,  90  Ala.  647,  a  sale  of  laerer 
beer  is  held  not  to  be  a  violation  of  a  statute 
a^aiust  the  sale  of  **  vinous  or  spirituous'*  liquors. 

And  a  statutory  permission  to  adruffgist  for  the 
sale  of  spirituous  liquors  or  wine  upon  the  pre- 
scription of  a  physician  is  held  not  to  extend  to 
beer,  where  the  provision  of  the  statute  restrict- 
ing sales  expressly  names  beer  and  other  drinks  as 
well  as  spirituous  liquors  and  wine.  State  v. 
Thompson.  20  W.  Va.  674. 

And  an  Indictment  for  the  sale  of  ^spirituous** 
liquors  is  not  supported  by  a  sale  of  fermented 
liquors,  under  a  statute  against  being  a  common 
seller  of  spirituous  liquor,  declaring  also  that  all 
intoxicating  liquors  and  mixed  liquors  of  which 
any  part  Is  intoxicating  or  spirituous  shall  be  in* 
eluded.  State  v.  Adams,  51  N.  H.  568.  As  the  stat- 
ute expressly  includes  all  intoxicating  liquors,  the 
basis  of  this  decision  must  be  the  failure  of  the 
Indictment  to  suffloiently  specify  the  particular 
kind  sold. 

But  in  State  v.  Glenh,  96  N.  C.  720,  a  statute  pro- 
hibiting the  sale  of  any  ** spirituous  liquor**  was 
held  to  include  fermented  and  vinous  as  well  as 
distil  led  liquors,  si  Dce  they  all  contain  alooboL  To 
the  same  effect  was  the  decision  in  State  v.  Lowry, 

74N.  am. 

But,  as  maintaining  the  distinction  between 
spirituous  and  fermented  liquors,  it  has  been  held 
that  ale  was  not  a  spirituous  liquor  within  the  stat- 
ute restricting  salesL  Walker  y.  Pieeoott,  44  N.  H. 
Ul. 

Also  that  ale  is  not  within  a  statute  against  the 
sale  of  **  strong  or  spirituous  liquors  or  any  wines.*' 
People  V.  Crilley.  SO  Barb.  246. 

But  this  case  is  substantially  in  conflict  with  the 
other  New  York  cases,  which  hold  that  beer  and 
ale  if  intoxicating  in  fact  are  within  such  statute. 
They  may  be  regarded  as  ''strong**  if  notas'^splr- 
ituous**  liquors. 

On  the  other  hand.  It  has  been  held,  in  harmony 
with  the  North  Oarollna  oases  above  dted,  that 
older,  which  produces  an  IntoxlcatiDg  eltect,  may 
be  found  by  the  Jury  to  be  **vinous  or  spirituous** 
liquor.    Ck)m.  v.  Reyburg,  2  L.  R.  A.  41ft,  122  Pa.  290. 

But  in  Feldman  v.  Morrison,  I  HI.  App.  460,  it  is 
held  that  dder  Is  not  included  in  a  restriction  of 
the  sale  of  spirituous,  vinous,  or  malt  liquors. 

Pinotu  as  ditMnguiattd  from  fermsmted  liquors. 

That  lager  beer  is  not  a  vinous  liquor  is  declared 
In  AdIer  v.  State,  66  Ala.  16. 

Mixed  drinks. 

Oommon  store  cordial  consisting  of  sweetened 
whiskey  is  within  the  prohibition  of  the  sale  of  any 
kind  of  spirituous  liquors.  State  v.  Bennet,  8  Uarr. 
(Del.)  565. 

Proof  of  tbe  sale  of  toddy  or  sling  made  of  brandy 
or  gin  mixed  with  sugar  and  water  will  support  an 
allegation  of  the  sale  of  spirituous  liquors.  Com. 
▼.  White,  10  Met.  14. 

The  sale  of  a  ^*  whiskey  cocktail**  is  a  sale  of  whis- 
key witbin  the  restriction  of  the  Texas  statute. 
Galloway  v.  State,  23  Tex.  App.  898. 

A  leverage  known  as  **sunsmile**  was  held  on  the 
evidence  to  be  an  intoxicating  liquor.  Prussia  v. 
Guenther,  16  Abb.  N.  C.  28L 

The  sale  of  spirituous  liquor  may  be  shown  by 
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proof  of  its  sale  in  a  mixture  called  for  and  sold  as 
beer.   Com.  v.  Bathriok,  6  Gush.  247. 

Spirituous  liquors  include  any  beverage  or  con- 
coction which  contains  whiskey  although  adulter* 
ated  if  not  so  as  to  impair  its  stimulating  and  in- 
toxicating quality.   Wall  v.  State.  78  Ala.  417. 

The  proportion  of  whiskey  or  ardent  spirits  to 
other  ingredients  is  to  be  mainly  considered  In  de- 
termining the  character  of  compound,  under  a 
statute  restricting  the  sale  of  ardent,  vinous,  matt 
or  fermented  liquors,  "or  any  compound  or  prep- 
aration thereof.**    Foster  v.  State,  86  Ark.  258w 

Any  liquor  containing  alcohol  is  within  the  stat- 
ute against  the  sale  of  liquors  ^*by  whatever  name 
called  that  will  produce  intoxication**  If  actuaUy 
used  as  beverages  for  such  purpose,  or  such  as  it 
may  t>e  fairly  presumed  may  be  used  as  substitutes 
for  such  drinks.  Intoxicating  Liquor  Gases,  25 
Kan.  767, 87  Am.  Kep.  284. 

Bay-rum«  tincture  of  gentian,  and  essence  of 
lemon  were  held  not  within  the  statute,  but  as  to 
McLean^  cordial,  a  preparation  of  whiskey,  tolu, 
and  wild  cherry,  the  case  was  remanded  for  trial. 
Ibid, 

McLean's  cordial  was  also  held  an  intoxioating 
liquor  by  verdict  of  the  Jury  in  Davis  v.  Steta,  60 
Ark.  17. 

A  oompounded  medicine  sold  by  drugglsta,  partly 
oompoeed  of  spirituous  liquors.  Is  within  the  stat- 
ute against  the  sale  of  such  liquors  or  mixed  liq- 
uors of  which  a  part  is  spirituous  and  intoxicating. 
State  V.  Gray,  61  Gonn.  80. 

The  sale  of  camphor  gum  and  alcohol  mixed  Is 
not  within  the  prohibition  of  a  sale  of  spirituous 
liquors,  etc.,  including  ^'mixtures  or  preparations 
which  will  produce  intoxication,  whether  patented 
or  not.**  State  v.  Haymond,  20  W.  Ya.  IB,  48  Am. 
Bep.  787. 

Alcohol  used  in  good  faith  with  medicinal  ingre- 
dients, purely  to  preserve  them,  will  not  make  an 
unlawful  article,  under  a  statute  prohibiting  the 
sale  of  intoxicating  liquors.  King  v.  State,  58  Miss. 
787, 88  Am.  Rep.  844. 

If  the  drugs  and  roots  are  mere  pretenses  of 
medIclnes,-«hadows  and  devices  under  which  any 
Illegal  traffic  is  to  be  conducted,— they  will  be  but 
shadows  when  interposed  for  protection  against 
criminal  prosecution.   IMd. 

The  test  whether  roots  and  tinctures  change  liq- 
uors into  a  medicine  is  whether  the  liquor  loees  its 
distinctive  character  by  their  introduction  so  that 
It  is  no  longer  desirable  as  a  beverage.  State  v. 
LafTer,  88  Iowa.  426. 

To  the  same  effect  it  is  declared  that  the  true  test 
as  to  the  character  of  a  medidne,  or  article  of  food 
in  which  intoxicating  liquor  Is  used,  is  the  Inquiry 
whether  it  Is  in  reality  an  intoxicating  liquor.  If 
it  cannot  be  used  as  an  Intoxicating  drink,  it  Is 
within  the  statute,  although  it  contains  splritoous 
liquor  as  one  ingredient.  Goul  v.  Bamsdall,  180 
Mass.  68. 

Putting  a  few  peaches  or  cherries  into  a  bottle  of 
intoxicating  liquor  to  evade  the  statute  will  not 
avail,  but  a  bona  fide  sale  of  brandled  peaches  or 
cherries  In  which  the  liquor  Is  used  merely  to  pre- 
serve the  fruit  Is  not  unlawful.  Babe  v.  State,  89 
Ark.  204;  RyaU  v.  State,  78  Ala.  4ia 

If  a  mixture  or  compound  may  be  called  for  and 
used  as  an  alcohoUc  beverage,  it  Is  within  the  pro- 
hibition of  the  statute.   State  v.  Wilson*  80  Mo.  803w 

And  tbe  fact  that  rye  whiskey  is  sold  under  the 
name  of  Nerve  Tonic  does  not  make  the  sale  law- 
fuL    Kinnebraw  v.  State,  80  Ga.  282. 
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uouB  llquon»*  within  the  meaning  of  the 
statutes  In  force  when  the  sale  was  made. 
Alcohol  is  an  inmdlent  or  aaalitv  of  yinous 
and  spirituous  liquor  of  all  kinds,  but,  al- 
cohol, specifically,  is  neither  the  one  nor  the 


other.  It  is  a  distinct  thing.  It  is  the  in- 
toxicating principle  of  vinous  and  spirituous 
liquors,  but  is  not  such  liquor,  in  the  con- 
templation of  the  statutes  adopted  in  this 
state  prior  to  March  11,  1886.    Those  statutes 


Bfttera 

If  IxitterB,  ttnotures,  eto.«  are  made  aod  sold  in 
coed  faith  for  medJolnal  purposes,  the  sale  Is  not 
within  the  statute  against  seUinsr  Intoxloating  liq- 
uors, although  they  are  oapable  of  intoxicating. 
Bnnwin  v.  Sloan,  88  VL  658. 

Bitters  oontalnlng  aloobol  are  not  intozicatins 
Uquors  within  the  meaning  of  the  Prohibitory 
liquor  Law  making  the  sale  of  such  ilquoxs  with- 
out a  Noense  unlawful,  where  their  use  as  a  bever- 
age Is  rendered  praotioally  impossible  by  reason  of 
other  ingredients.  But  it  is  otherwise  where  the 
alcohol  is  the  distinctive  foroe  in  the  compound 
which  is  reasonably  liable  to  be  used  as  an  intoxi- 
cating beverage  although  it  contains  other  ingre- 
dients oC  an  independent  and  benefldal  force  in 
oounteracting  disease  or  strengthening  the  sys- 
tem.   Onrl  v.  State,  4  L.  K  A.  880. 87  Ala.  17. 

If  the  spirituous  or  vmons  liquors  are  the  pre- 
dominating elements,  the  fact  is  Inunaterial  that 
bitters  or  other  beverages  may  be  qualified  by 
other  ingredients  dfsguising  it  as  a  tonio  or  medi- 
cine.   WaU  V.  State,  78  Ala.  417. 

Tlie  fact  that  bitters  were  classed  by  the  treasury 
department  at  Washmgton  as  a  proprietary  medi- 
dnal  preparation  for  the  purpose  of  internal  reve- 
nue is  iirelevant  in  determining  their  character 
under  statutes  as  to  the  sale  of  intoxicating  liquors. 
JbidL;  State  v.  Lillard.  78  Mo.  186. 

The  saie  of  Home  Bitters  of  which  80  per  cent  is 
alcohol  while  the  rest  consistB  of  water,  bark,  seeds, 
herbs,  etc,  was  held  unlawful,  if  sold  for  a  bever- 
age.   King  V.  State,  68  Miss.  787, 88  Am.  Rep.  844. 

Home  Bitters  and  Home  Sanative  Oordial  which 
contain  about  2SS^  per  cent  of  alcohol  were  both 
held  to  be  within  the  letter  and  spirit  of  the  Ar- 
kansas Statute  of  1879,  which  applies  to  compounds 
and  preparations  m  the  form  of  tonics,  bitters,  or 
medicated  liquors.    Gostorf  v.  State,  80  Ark.  450. 

Fitspatrick*s  Bitters  have  been  held  by  verdict  of 
a  Jury  to  be  mtoxicating  liquors.  Foster  v.  State, 
S6  Ark.  268. 

The  same  is  true  of  Plantation  Bitters.  Gom.  v. 
Hallett.  108  Mass.  tf& 

And  of  Prickly  Ash  Bitters.  Intoxicating  Liquor 
Cases.  26  S:an.  757, 87  Am.  Bep.  284. 

So  Dr.  Wilson's  Bocky  Mountain  Herb  Bitters 
liave  been  held  mtoxicating.  State  v.  Wilson,  80 
Mo.  808. 

Medicated  bitters  producing  mtoxication  are  m- 
toxloating  liquors  within  the  Texas  statute  (James 
▼.  State,  21  Tex.  App.  858';  medicated  bitters  pro- 
ducing intoxication  being  included  withtotho  gen- 
eral term  ^^intoxicating  liquors;**  and  an  order  for 
a 'local  option  election  is  not  invalid  because  it 
states  that  the  election  concerns  the  sale  of  iotoxi- 
cating  liquors  and  medicated  bitters  producing  in- 
toxication. Dillard  v.  State  (Tex.  App.)  Jan.  21, 
1803. 

The  sale  of  lemon  ginger  and  Empire  Tonic  Bit- 
ters in  bottles  as  medicine,  although  containing 
enough  alcohol  to  produce  mtoxication,  is  not 
within  the  prohibition  of  the  sale  of  ^'distilled  sph:- 
its  or  wmes,**  where  it  is  found  that  they  are  sold 
in  good  faith  as  a  medicinal  preparation  and  the 
percentage  of  alcohol  is  not  greater  than  is  needed 
to  preserve  the  mgredients.  United  States  ▼.  Stub- 
Idefleld,  40  Fed.  Bep.  464. 

The  sale  of  bitters  in  which  spirituous  Uquors 
form  the  principal  ingredient  is  unlawful  by  the 
•xpress  terms  of  the  South  Carolina  statute.  State 
T.  Neeee  (&  a)  Feb.  8, 1803. 

Angostura  Bitters,  although  of  some  value  as  a 
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medicine,  but  chiefly  used  in  bar-rooms  as  a  flavor- 
ing extract  for  mixed  drinks,  are  dutiable  as  spir- 
ituous liquors  not  otherwise  enumerated.  Dallet 
V.  Smythe,  0  Blatchf .  479. 

Whether  an  article  known  as  **Hardy*s  Bitters** 
containmg  aloobol  is  wholly  or  in  part  spirituous 
or  intoxicating  liquor,  is  a  question  for  the  Jury. 
State  V.  Wall,  84  Me.  166. 

And  the  court  cannot  assume  that  *^Bu8by*8  Bit- 
ters'* although  intoxicating  are  either  **vinous, 
spirituous,  or  malt  liquor.**  AUred  v.  State,  80 
AUlIUL 

Wine. 

'  The  sale  of  wine,  without  proof  that  It  is  intoxi- 
cating, is  withm  a  statute  against  the  sale  of  in- 
toxicating liquors.   Schwab  v.  People.  4  Hun,  620. 

The  sale  of  vinous  liquor  being  prohibited  by 
statute  it  is  immaterial  whether  it  is  intoxicating 
or  not,  or  how  much  alcohol  may  be  mduded  in  it. 
Hatfield  v.  Com.  120  Pa.  806. 

Champagne  wine  is  mduded  withm  a  statute  for- 
bidding credit  for  ''liquors.**  Eizer  v.  Bandleman, 
60N.a428. 

Wine  is  included  m  a  statute  restricting  the  sale 
of  intoxicating  Uquors.  State  v.  Stapp,  28  Iowa, 
661;  Worley  v.  Spurgeon,  88  Iowa,  467. 

See  also  supra  as  to  distinction  between  vinous 
and  other  liquors. 

.Aid,  beer,  and  tflSher  ftrmented  liquon» 

The  sale  of  **pop,**  which  wss  a  malt  liquor  in- 
toxicating in  fact,  was  held  by  the  jury  to  be  an 
unlawful  sale  of  mtoxicating  liquors.  Oodfreid- 
son  V.  People,  88  HL  284. 

But  small  or  ginger  beer  is  not  an  intoxicating 
liquor.   Fetter  V.  Wilt.  46  Pa.  457. 

The  sale  of  fermented  liquor  is  unlawful  under  a 
statute  prohibiting  the  sale  of  intoxicating  liquors. 
Com.  V.  GUee,  1  Gray,  466. 

Proof  of  the  sale  of  lager  beer  is  sufficient  with- 
out proof  of  the  percentage  of  alcohol  contained 
m  it,  where  the  statute  makes  it  unlawful  to  sell, 
kUer  aUa,  '*lager  beer**  and  any  beverage  oontam- 
ing  more  than  three  per  cent  of  alooboL  Coul  v. 
BaiTerty,  133  Mass.  675. 

Strong  beer,  intoxicating  m  fact,  is  withm  an  or- 
dinanoe  against  the  sale  of  mtoxioatmg  liquors. 
Bfarkle  v.  Akron,  14  Ohio,  586. 

Fermented  beer  is  an  mtoxicating  liquor  witbin 
the  meaning  of  a  statute  declaring  all  fermented 
drinks  intoxicating.    State  v.  Lemp,  16  Mo.  888. 

A  statute  restricting  the  sale  of  "strong  or  spirit- 
uous liquors**  applies  to  the  sale  of  ale  and  strong 
beer.  Nevm  v.  Ladue,  8  Denio,  43,  reversed  on 
other  grounds  in  8  Denio,  487;  Cayuga  County 
Comrs.  V.  Freeoff,  17  How.Pr.  442,  eontra;  People  v. 
Cmiey,  20  Barb.  246. 

So  approving  Nevln  v.  Ladue,  it  is  held  that 
strong  beer  capable  of  producing  intoxication  is 
within  that  statute.  Tompkins  County  Comrs.  v. 
Taylor,  21  N.  Y.  178;  People  v.  Wheelock,  8  Pork. 
Crim.  Bep.  0. 

The  same  is  held  m  the  case  last  named  as  to  a 
liquor  called  ''Dutch  beer.** 

The  sale  of  beer  is  held  unlawful  under  the  Iowa 
statute,  although  it  was  for  use  in  maldng  a  non- 
intoxicating  beverage,  and  the  sale  is  not  covered 
by  a  permit  to  sell  for  '*medicinal,  mechanical,  cul- 
inary, and  sacramental  purposes.**  State  V.  Tager, 
72  Iowa,  421^ 

And  a  railroad  company  was  held  justified  m  re- 
fusing to  take  for  shipment  an  artlde  called  **lXeiw 
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did  not  employ  the  terms  ** intoxicating  liq- 1  "aloohoP  or  "alcoholic"  in  the  statutes  flrrt 
uors"  or  **  alcoholic  liquors, "  and  the  wonl  |  appeared  in  the  Act  of  March  11,  1886,  (page 


Bra  Beer,**  even  If  It  was  in  fact  not  Intozicatlnfr, 
where  the  statute  prohibited  the  taking  of  hi- 
tozlcatlDg  liquors,  among  which  **beer»'  was 
speclfloally  classed.  Milwaukee  Malt  Extract  Co. 
V.  Chicago,  R.  L  ft  P.  B.  Go.  78  Iowa,  98. 

Cider  is  an  alcoholic  heveraire  within  the  prohi- 
bition of  the  sale  of  **aloohol  or  any  spirituous, 
ardent,  vinous,  malt,  or  fermented  liquors.** 
Eureka  Vinegar  Go.  y.  Gazette  Printing  Co.  86  Fed. 
Bep.  570. 

The  sale  of  fermented  dder  as  a  beverage  is  a  sale 
of  '*  fermented  liquor.**  People  ▼.  Foster,  64  Mich. 
715. 

Cider,  If  Intoxicating,  to  within  a  statute  prohib- 
iting the  sale  of  all  Intoxicating  liquors.  State  v. 
Hutchinson,  7S  Iowa,  561. 

Proof  that  a  person  became  intoxicated  by  drink- 
ing several  glasses  of  dder  shows  it  to  be  an  In- 
toxicating liquor.    Bipley  v.  MoCann,  8i  Hun,  112. 

Proof  of  Its  iotoxicating  character  is  necessary 
to  show  that  a  sale  of  dder  is  unlawful,  where  the 
statute  does  not  spedflcally  prohibit  its  sale. 
Feldman  v.  Morrison,  1  IlL  App.  460. 

The  sale  of  cider,  if  it  is  not  specifically  mentioned 
in  the  statute,  is  unlawful  only  when  the  cider  is 
actually  intoxicating.  Com.  v.  Chappel,  116  Mass.  7. 

Where  the  statute  requires  a  lioeose  only  for  the 
sale  of  ''epirituous,  vinous,  or  malt  liquors,**  gen- 
eral provisions  as  to  ^'intoxicating  liquors**  do  not 
include  cider,  although  it  Is  intoxicating  in  fact, 
since  it  is  not  a  spirituous,  vinous,  or  malt  liquor. 
Feldman  v.  Morrison,  nivra. 

Cider  being  declared  by  statute  intoxicating 
*Vhen  kept  or  deposited  with  intent  to  sell  the 
same  for  tippling  purposes  or  for  a  beverage**  must 
be  held  such  whether  sold  for  use  on  the  premises 
or  otherwise,  under  a  statute  making  it  a  nuisance 
to  keep  a  place  for  the  illegal  sale  or  keeping  of  in- 
toxicating liquors.    State  v.  Roach,  75  Me.  1)33. 

But  a  prior  statute  made  it  intoxicating  only 
when  kept  or  deposited  with  intent  that  it  should 
be  sold  *'for  tippling  purposes,**  and  under  this 
statute  It  was  held  immaterial  whether  it  was  sold 
for  use  on  the  premises  or  not.  State  v.  Mc- 
Namara,  60  Me.  138. 

Cider  is  expressly  classed  among  Intoxicating 
liquors  by  Me.  Act  187S,  chap.  68,  8  2,  amending 
Bev.  Stat.,  chap.  28,  9  22,  but  by  another  section  of 
the  same  act  the  sale  of  unadulterated  cider  is  al- 
lowed.   Guptill  V.  Richardson,  62  Me.  267. 

Under  a  statute  prohibiting  the  sale  of  older  at 
any  place  of  public  resort,  its  sale  at  such  place  is 
unlawful,  although  it  1b  not  fermented  or  Intoxi- 
cating.   State  V.  Spauldlng,  61  Vt.  506. 

Under  the  Massachusetts  statute  declaring  that 
**cider  and  all  wines  shall  be  considered  intoxicat- 
ing" the  sale  of  unfermented  dder  is  unlawful. 
Com.  V.  Dean,  14  Gray,  99. 

The  sale  of  cider  bdng  unlawful  under  the 
Massachusetts  statute  may  be  proved  under  an  In- 
dictment for  keeping  a  tenement  for  the  unlawful 
sale  of  intoxlcatlnglliquors.   Com.  v.  Shea,  14  Gray, 


"ader"  or  **crab  dder"  although  intoxicating  in 
fact  la  held  not  to  be  within  the  West  Virginia 
statute  against  the  sale  of  "spirituous  liquors, 
wine,  porter,  ale,  beer,  or  drinks  of  like  nature. 
State  V.  Oliver.  26  W.  Va.  422, 58  Am.  Rep.  TV. 

Cider  and  wine  made  from  fruit  grown  in  the 
state  are  within  the  Maine  statute  against  liquor 
selling  nuisances,  if  such  beverages  are  in  fact  in- 
toxicating. State  V.  Page,  66  Me.  418.  See  also 
nfra  as  to  Judicial  notice  and  questions  for  Jury. 


JPresumpMons. 

The  question  of  presumptions  as  to  tha  In- 
toxicating character  of  liquors,  and  that  of  Judicial 
notice  of  such  character,  are  substantially  the 
same.  In  most  oases  the  court  has  spoken  of  the 
matter  as  one  of  Judioia]  notice.  This  sobjeot 
Should  also  be  considered  in  oonneotlon  with  tliaS 
as  to  questions  for  Jury  which  is  only  another  Mm 
of  the  same  matter. 

In  KansBs  all  fermented  liqnon,  including  beer, 
are  presumed  to  be  Intoxiflattng.  State  ▼.  Yoimer, 
6  Kan.  871. 

Again,  in  a  later  case  Itissaid  that.  In  the  abseaoa 
of  evidence,  beer  Is  always  presumed  to  be  In- 
toxicating. State  V.  Telflsedre,  80  Kan.  476;  State  v. 
Jenkins,  82  Kan.  477. 

So  in  Indiana  it  is  held  that  beer  Is  presumed  to 
be  intoxicating.  Stout  v.  Sute,  06  Ind.  407:  Mullen 
y.  State,  96  Ind.  804. 

But  see  earlier  Indiana  cases,  which  haye  been 
overruled,  under  heading  **Judidal  notice,**  li^ra. 

On  the  other  hand,  in  Bhode  island  It  Is  said 
there  is  no  presumption  that  the  word  *'beer**  means 
a  malt  liquor.  State  v.  Beswiok,  18  B.  L  211, 48  Aul 
Bep.26. 

While  In  Masnchusetts  lager  beer  being  esp^ 
dally  declared  by  statute  to  be  an  Intoxicating 
liquor  is  conclusively  presumed  to  be  so,  and  no 
evidence  to  the  contrary  can  be  received.  Com.  v. 
Bubser,  14  Gray,  83;  Com.  ▼•  Anthes,  12  Gray,  2SL 

Judicial  notice. 

See  In  oonnection  with  this  subject  the  oases  un- 
under  the  headings  ^*  Presumptions,**  supra,  and 
"Questions  for  Jury,*'  infrcL 

Many  courts  have  held  that  Judidal  notice  will 
be  taken  of  the  fact  that  beer  Is  a  fermented  malt 
liquor  and  intoxicating,  when  the  word  **beer'*  is 
used  without  any  quaUflcatlon.  BrlfBt  v.  State,  58 
Wis.  80, 46  Am.  Bep.  681;  Kerkow  v.  Bauer,  15  Neb. 
ISO;  State  v.  Jenkins,  82  Kan.  477;  State  v.  Teiasedre» 
80  Kan.  477;  Myers  v.  State,  93  lod.  2S1;  Maler  v. 
State  (Tex.)  Feb.  16, 1896;  Whitoomb  v.  Stete  (TexJ 
Feb.  16,  1888l 

The  case  of  Myers  v.  State,  overrules  the  f  oUow- 
ing  earlier  Indiana  cases:  Josephdailer  v.  State.  82 
Ind.  402;  Wels  v.  State,  88  Ind.  204;  Klare  v.  State. 
48  Ind.  488;  Shaw  v.  State,  56  Ind.  188;  Schloeser  v. 
State,  55  Ind.  82:  Lathrope  v.  State,  60  Ind.  556: 
Plunkett  ▼.  State,  69  Ind.  68;  Kurz  v.  State,  79  Ind. 
488. 

On  the  other  hand.  It  is  declared  In  New  York 
that  the  courts  will  take  notice  that  many  bever- 
ages sold  as  beer  are  not  intoxicating,  and  therefore 
that  proof  of  the  sale  of  ** beer**  merely  does  not 
show  a  sale  of  intoxicating  liquor.  Blau  v.  Bohr^ 
bach,  6  L.  B.  A.  666, 116  N.  T.  46a 

So  in  United  States  v.  Ducoumau,  54  Fed.  Bep. 
188.  it  is  held  that  evidence  of  the  sale  of  ^^  beer  ** 
will  not  support  a  charge  of  sdling  malt  liquor. 

Again,  in  Illinois,  the  same  decision  is  made,  and 
proof  of  the  sale  of  *^beer**  without  showing  what 
kind  of  beer.  Is  hdd  Insuffldent  to  prove  a  sale  of 
intoxicating  liquors.  Hansberg  v.  People,  120  IlL 
21, 60  Am.  Bep.  549. 

But  in  Kettering  v.  Jacksonville,  50  HI.  89.  proof 
of  a  sale  of  **beer**  was  hdd  sufficient  under  an 
ordinance  which  prohibited  the  sale  of  ^'beer** 
without  defining  Its  quality  or  character. 

And  in  an  earlier  Kew  York  case  the  sale  of 
^*beer**  was  held  a  violation  of  the  statute  as  to  the 
sale  of  Intoxicating  liquors  without  anything  belna 
said  in  the  opinion  of  the  court  about  the  character 
or  quality  of  the  dxlnk.  People  v.  Brooklyn  Pulics 
Comrs.60N.T.98. 


* 


189S. 


I^ncBT  ▼.  Statb. 


86,  Acts  1886 ;)  and  it  draws  a  distinction  I  section  6,  and  by  section  9  makes  an  exoep- 
between  "alcoholic"  and  other  liquors  in  I  tion  in  favor  of  ''pure  alcohol,"  and  author* 


The  ooorts  which  refuse  to  take  Judicial  knowl- 
edge of  what  Is  meant  by  '*beer**  are  more  In 
aocord  with  the  former  than  the  present  praotloe 
of  most  courts  in  respect  to  a  Judicial  notice,  aod 
although  it  was  said  In  a  WisoonsiQ  case.  In  the 
opinion  of  the  court,  that  **a  man  must  be  almost 
a  drlTeling  idiot  who  doesn^t  know  what  beer  is,*' 
some  courts  still  refuse  to  act  Judicially  on  their 
knowledge  of  the  character  of  that  beverage. 

The  Florida  court  in  Netso  v.  State,  IL.  R.  A.  SiS, 
24  Fla.  888,  held  that  the  proof  of  the  sale  of  *'  beer  ** 
was  not  Buffldent  to  show  a  violation  of  the  statute 
nnlesB  it  was  shown  to  be  malt  beer. 

Ab  to  lager  beer. 

The  Florida  court  in  the  case  Just  named  held, 
however,  that  Judicial  notice  would  be  taken  that 
** lager**  beer,  as  well  as  ale,  porter  and  other 
liquors  made  of  malt  were  malt  liquors. 

Other  courts  have  held  that  lager  beer  would  be 
judicially  known  to  be  a  malt,  fermented  and 
Intoxicating  liquor.  Waller  v.  State,  88  Ark.  666; 
Watson  V.  State,  56  Ala.  UO;  Adler  v.  State,  Id.  16; 
State  V.  Ooyette.  11  B.  L  fifleS;  State  v.  Bush,  18  B. 
1. 196;  State  v.  OampbeU  (B.  I.)  18  Alb.  L.  J.  d)7. 

In  Bandalow  v.  People,  00  Bl.  S18,  on  proof  of  the 
sale  of  la^er  beer,  no  question  seems  to  have  been 
raised  as  to  its  being  intoxicating. 

But  Id  People  v.  Hart,  24  How.  Pr.  289.  it  was 
hold  that  the  court  would  not  take  Judicial  notice 
that  ^*  lager  beer**  charged  in  a  warrant  was  wltbin 
a  statute  against  the  sale  of  **  wlue,  beer,  strong  or 
spirituous  liquors,'*  although  the  court  says  it 
would  have  been  suflloient  to  charge  the  sale  of 

While  io  BUts  V.  Bohrbach,  6  L.  B.  A.  669, 116  N. 
T.  460,  the  court  not  only  holds  that  '^  beer  **  is  not 
Judicially  known  to  be  IntoxicatlDg,  but  tbat  "lager 
beer  **  will  not  be  regarded  so  without  proof  of  the 
fact. 

Other  Uquan, 

Where  the  statute  expressly  declares  ale  to  be 
Intoxicating,  a  sale  thereof  may  be  found  unlawful 
without  finding  as  a  fact  tbat  It  is  Intoxicating, 
State  V.  Wadsworth,  80  Oonn.  65. 

^e  court  will  not  know  Judicially  that  wine  is 
not  intoxicating  when  the  legislature  declares  it  to 
be  so.   Jackson  v.  State,  19  Ind.  812. 

Alcohol  is  Judicially  known  in  Georgia  to  be 
Intoxicating.    Snider  v.  State,  81  Ga.  753. 

But  in  Arkansas  it  is  declared  tbat  the  court  does 
not  Judicially  know  that  alcobol  is  a  spirituous  or 
Intoxicating  beverage,  or  In  common  iise  for  dissi- 
pation, or  even  capable  of  being  used  for  that  pur- 
pose.   State  V.  Witt,  89  Ark.  216. 

Whiskey  also  is  Judicially  known  to  be  Intoxi- 
cating, cannon  v.  State,  18  Ind.  450;  Eagan  v. 
State,  58  Ind.  162;  Scbllcht  v.  State,  56  Ind.  172;  Wall 
V.  State,  78  Ala.  417:  Frese  v.  State,  28  Fla.  267: 
Intoxicating  Liquor  Cases,  25  Kan.  753, 87  Am.  Bep. 
2S4. 

Wblskey  is  also  Judicially  known  to  be  a  spiritu- 
ous liquor.    Frese  v.  State,  mipra. 

Brandy  also  is  Judicially  known  to  be  intoxi- 
cfirlnir.  IntoxicatlDg  Liquor  Oases  and  State  v. 
\Vad9worth,  supra. 

r.lkewise  blackbezry  brandy.  Fen  ton  v.  State, 
100  Ind.  666. 

Bum  and  ain  also  are  known  Judicially  to  be 
spirituous  and  Intoxicating  llquor&  State  v. Wads- 
worth,  supra. 

But  the  court  cannot  know  Judicially  that  **  es- 
sence of  cinnamon**  wHl  not  Intoxicate  where  the 
Jury  has  found  that  It  did.   State  v.  Muncey,  28  W 
ya.494. 

In  Butler  v.  State,  25  Fla.  84f,  it  is  intimated  that 
the  court  cannot  take  Judicial  notice  that  **orange 
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mint,**  **e]lxer  of  orange  mint,**  or  '*  patent  alco- 
bolic  bitters,**  are  intoxicating. 

Neither  can  It  know  that  bitters,  although  intox- 
icating, are  vinous,  spirituous,  or  malt  liquor. 
AUred  V.  State,  89  Ala.  112. 

That  cider  is  an  intoxicating  liquor  having  from 
6  to  10  per  cent  of  alcohol  is  a  fact  of  which  the 
court  takes  Judicial  notice.  Eureka  Vinegar  Co.  v. 
Gaaette  Printing  Go.  86  Fed.  Bep.  570. 

So  Judicial  notice  is  taken  that  **fhard  cider** 
means  fermented  cider,  or  liquor  within  the  staU 
ute.  State  v.  Sohaefer,  44  Kan.  90;  State  v.  Mo- 
Lallerty,  47  s:an.  140. 

Queitiona  for  fury. 

That  gin  is  intoxicating  may  be  found  by  the 
Jury  on  their  own  general  knowledge.  Com.  v. 
Peokham,  2  Gray,  514. 

So  the  Jury  may  act  on  their  general  knowledge, 
without  proof,  in  finding  tbat  port  wine  is  intoxi- 
cating.   State  V.  Packer,  80  N.  C.  488. 

And  also  that  whiskey  is  intoxicating  may  be 
found  by  the  Jury  without  proof.  Freiberg  v. 
State,  94  Ala.  01. 

But  it  Is  held  in  Illinois  that  the  Jury  cannot  say, 
from  tbeir  own  general  knowledge,  that  cider  is 
intoxicating.  Feldman  v.  Morrison,  1  liL  A  pp. 
460. 

But  on  proof  upon  the  question  it  is  for  the  Jury 
to  say  whether  cider  is  intoxicating.  Tbid,;  iState 
V.  Page,  66  Me.  418;  Com.  v.  Beyburg,  2  L.  B.  A.  a5, 
122  Pa.  290:  State  v.  Biddle,  54  N.  H.  879. 

It  being  a  question  for  tne  Jury  whether  peach 
cider  is  an  Intoxicating  beverage,  it  is  error  for  the 
court  to  instruct  the  Jury  that  It  is  Intoxicating  as 
a  matter  of  law  if  It  contains  six  per  cent  of  aloo- 
hoL    Topeka  v.  Zof  all,  1 L.  B.  A.  887, 40  Kan.  47. 

If  the  intoxicating  character  of  a  beverage  is 
doubtful,  so  that  the  court  cannot  take  Judicial 
notice  of  the  fact,  It  ib  a  question  for  the  Jury. 
State  V.  Giersoh,  98  N.  C.  720;  State  v.  Lowry,  74  N. 
C.  121;  State  v.  Muncey,  28  W.  Va,  494;  Wall  v. 
State,  78  Ala.  417;  State  v.  Wall,  84  Me.  165. 

So  It  is  a  question  for  the  Jury  what  constitutes  a 
malt  liquor  within  the  meaning  of  a  statute.  State 
V.  Starr,  67  Me.  242. 

Whether  blackberry  wine  is  **  spirituous  liquor** 
is  held  to  be  a  question  of  fact  In  State  v.  Lowry, 
suprou 

Also  whether  ale  is  an  intoxicating  liquor  after 
fermentation.   State  v.  Biddle,  supra. 

And  whether  ale  is  intoxicating  within  the  mean- 
ing of  the  statute  is  to  be  determined  by  the  Jury 
with  respect  to  the  common  use  of  the  word  'Intox- 
icating.**   Haines  v.  Hanraban,  106  Mass.  480. 

Lager  beer  may  be  found  by  the  Jury  to  be  *intox- 
icatlng*'  in  fact.  People  v.  Schewe,  29  Hun,  122; 
Dillman  v.  People,  4  N.  Y.  Week.  Dig.  281;  Bau  v. 
People,  68  N.  Y.  279;  People  v.  Zeiger,  6  Park.  Crlm« 
Bep.  866. 

Whether  beer  which  is  not  **ale,  porter,  strong 
beer  or  lager  beer**  is  intoxicating  is  a  question 
for  the  Jury.    Com.  v.  Bios,  116  Mass.  56. 

MiaceUaneouB  molten. 

Sweet  spirits  of  nitre,  made  by  mixing  nitric 
acid,  oil  of  vitriol  and  saltpetre  with  spirits  of  wine, 
are  held  under  the  English  excise  acts  not  to  be 
included  within  the  term  **  spirits.**  Atty-Gen.  v. 
Bailey,  1  Exch.  281;  Bailey  v.  Harris,  12  Q.  B.  906. 

Where  a  statute  makes  a  building  kept  for  the 
illegal  sale  of  intoxicating  liquors  a  nuisance,  with- 
out defining  the  term  **  Intoxicating  liquors,**  it 
impliedly  refers  for  such  definition  to  other  stat- 
utes restricting  the  sale  of  such  liquors.  State  v, 
Hughes,  16  B.  L  406.  B.  A.  B. 
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Izes  its  sale  by  drugflrlstB  for  certain  pur- 
poses. This  sustains  tlie  view  that,  prior  to 
the  act  mentioned,  alcohol,  as  such,  was  not 
embraced  in  the  terms  "vinous  and  spirit- 
uous," employed  in  statutes,  and  when  it 
was  embraced  specifically  in  terms  by  the 
use  of  the  word  "alcoholic"  it  was  thought 
proper  to  authorize  its  sale  by  certain  persons 
lor  certain  purposes.  Thus  was  recognised 
the  marked  distinction  between  the  specific 
thing  known  as  "alcohol,"  and  the  vinous 
and  spirituous  liquors  commonly  used  as  bev- 
erages which  contain  more  or  less  of  alcohol, 
but  are  not  alcohol,  although  they  may  be 
alcoholic.  This  distinction  was  Just  and 
proper,  and  exceedingly  appropriate  to  the 
purpose  of  the  legislation,  and  the  means  em- 
ployed to  accomplish  it.  The  purpose  was 
to  prevent  the  evils  of  intemperance,  and  the 
means  proposed  was  the  popular  vote  by  the 
communities  to  prohibit  m  each  county  vot- 
ing for  it  the  furnishing  of  " alcoholic,  spirit- 
uous and  vinous,  malt  or  intoxicating  liq- 
uors, "  etc.  It  was  thus  proposed  to  exclude, 
as  far  as  possible,  the  use  oi  all  intoxicating 
drinks  by  preventing  their  being  sold  or 
otherwise  furnished ;  but,  as  alcohol  is  not 
in  common  use  as  a  beverage,  as  it  is  used 
for  altogether  different  purposes,  it  shall  not 
be  prohibited  entirely,  but  may  be  sold  by 
licensed  dru^sists  for  purposes  named.  This 
was  an  intelirgent  recognition  of  the  differ- 
ence between  alcohol  and  other  liquors,  and 
of  the  propriety  of  making  provision  for  ob- 
taining it  by  those  wanting  it  for  proper  uses. 
It  was  douotless  well  known  that  alcohol 
was  not  a  drink,  and  that  it  was  kept  by 
druggists  for  their  own  use,  and  to  sell  to 
others  desiring  it,  not  to  use  as  a  beverage, 
but  for  useful  purposes.  It  was  probably 
known  that  no  saloon  or  bar  or  aramshop 
keeper  ever  dispensed  to  a  customer  alcohol, 
and  that  this  article  was  never  kept  by  such 
establishments  because  it  was  not  in  their 
line  of  trade,  and  belonged  chiefly,  if  not  ex- 
clusively, to  the  druggists;  hence  the  pro- 
vision on  the  subject^of  its  sale.  If  it  be 
true  that  alcohol  may  be  diluted  and  sweet- 


ened and  made  palatable  as  a  drink,  and  that 
therefore  it  might  be  made  a  means  of  in- 
temperance, surely  it  must  be  true  that  little 
or  no  demand  would  exist  for  It  to  be  used 
as  a  beverage,  if  vinous  and  spirituous  lia- 
uors,  as  commonly  understood,  could  be  had. 
It  may  be  assumed  that  alcohol  would  rarely. 
If  ever,  be  wanted  for  drinking  purposes,  if 
supplies  of  the  ordinary  potations  could  be 
had.  These  observations  are  i  mended  to  show 
the  legislative  understanding  in  framing  the 
Act  of  1886,  and  to  draw  from  this  support 
for  the  declaration  made  in  the  beginning  of 
this  opinion, — that  alcohol  is  a  thing  distinct 
from  the  vinous  and  spirituous  liquors,  the 
sale  of  which  was  regulated  by  legislation 
from  time  to  time  in  the  history  of  tne  state. 
The  Act  of  1822  on  the  subject  was  for  the 
"  restraint  of  tippl  ing  houses. "  That  of  1889 
was  for  the  "suppression  of  tippling  houses, 
and  to  discourage  and  prevent  the  odious 
vice  of  drunkenness. "  This  was  followed  by 
t.he  Act  of  February  22,  1842,  which  laid  the 
basis  of  the  svstem  of  licensing  the  sale  of 
vinous  and  spirituous  liquors  which  has  since 
prevailed,  with  few  changes.  The  purpose 
of  each  act  on  the  subject  was  to  restrict,  and, 
as  nearly  as  could  be  without  prohibition, 
to  suppress,  the  "odious  vice  of  drunken- 
ness,"^ and  therefore  the  "vinous  and  spirit- 
uous liquors"  commonly  used  as  a  beverage 
were  included  in  the  statutes,  and  none  other 
was.  Alcohol  was  not  included,  and  prior 
to  1886,  and  under  the  former  laws,  it  was 
not  an  offense  to  sell  alcohol.  The  Act  of 
March  11,  1886,  was  not  in  force,  when  the 
sale  charged  in  the  indictment  was  made,  in 
Hinds  county,  and  the  general  law  contained 
in  the  Code  of  1880  was  in  force,  under  which 
it  was  not  unlawful  for  anybody  to  sell  si- 
cohol.  These  views  find  support  in  tlw 
books,  (2  Am.  &  Eng.  Encyclop.  Law,  579, 
and  citations,)  but  they  do  not  need  any 
other  support  tiian  an  intelligent  and  unprej- 
udiced consideration  of  le^^islation  in  this 
state  on  the  subject  of  the  liquor  traflSa 

Judgment  reiaened,  indictment  quashed,  and 
the  dd^endant  discharged. 
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1.  The  proTisioBfl  of  an  inevraiioe  pol- 
icy reepectln^  the  duties  of  appraleem 

or  umpire  In  case  of  a  loss  are  presumptively 
superseded  by  a  written  agreement  for  a  sub- 
mission so  far  as  there  is  any  material  diflerenoe 
between  them. 

8*   The  dedflioii  of  an  mnpiro  on  an  aiv 
bitration  ae  to  the  amount  of  loM  under 


an  insurance  policy  Is  not  rendered  Invattd  by  the 
fact  that  he  obtained  information  as  to  aome 
items  from  ao  experienced  and  disinterested  per- 
son, where  his  report  correctly  represented  his 
own  judsrment. 

(Auffustl3,IsaD 

EXCEPTIONS  hy  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Penob- 
scot County  made  during  the  trial  of  an  ac- 
tion upon  a  policy  of  fire  insurance  which 
resulted  in  a  Terdict  in  favor  of  plaintiff  for 
a  greater  amount  than  defendant  considered 
to  DC  due  in  view  of  certain  arbitration  pro- 


Nora.— The  riffbt  of  an  arbitrator  or  umpire  to 
obtain  Information  from  skilled  or  especially  com- 
petent persons  in  respect  to  the  matter  on  which 
he  is  to  form  an  opinion  presents  a  yery  interesting 
question  whiob  the  above  decision  decides  only  in 
90L.R.  A. 


a  limited  appUcatlon,  but  the  law  of  the  subject  Is 
neverthelesB  reviewed  more  broadly  and  the  doc- 
trine quoted  would  undoubtedly  have  been  sus- 
tained to  its  full  extent  if  the  case  bad  requited  it. 


See  also  26  L.  R.  A.  623. 
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eeedlngs  which  bad  been  had  between  the 
parties.     Sustained, 

The  facts  are  stated  in  the  opinion. 

Meitrs.  Baker»  Baker  *  Cornish  for 
defendant. 

Mr,  C.  P.  Stetson  for  plaintiff. 

'  Whitehoneet  J.,  delivered  the  opinion 
of  the  court : 

Assumpsit  on  a  policy  of  insurance  against 
loss  or  damaee  by  fire  to  an  amount  not  ex- 
ceeding 12,090  on  the  hotel  building  known 
as  the  ^^Bangor  House.  ^  The  contract  in  suit 
was  one  of  eight  policies  issued  by  different 
companies  on  the  same  property,  amounting 
in  the  aggregate  to  $15,000. 

The  house  was  damaged  by  fire  on  the  6th 
day  of  May,  1889,  and  it  was  not  in  contro- 
versy that  the  policy  in  suit  was  valid,  and 
that  the  defendant  corporation  was  liable  to 

Say  the  plaintiff  its  proportional  part  of  the 
amage,  according  to  the  terms  of  its  con- 
tract. The  amount  of  damage  which  the 
plaintiff  was  entitled  to  recover,  and  the 
mode  of  its  adjustment,  were  the  only  sub- 
jects of  contention  between  the  parties. 

The  policy  in  suit  contains  the  following, 
among  other  stipulations : 

*'This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time,  if  loss  or  damage  occurs,  and  the  loss 
or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value.  Baid 
ascertainment  or  estimate  shall  be  made  by 
the  insured  and  this  company,  or,  if  they 
differ,  then  by  appraisers,  as  hereinafter  pro- 
vided; and,  the  amount  of  loss  or  damage 
having  thus  been  determined,  the  sum  &t 
which  this  company  is  liable  pursuant  to 
this  policy  shall  be  payable  sixty  days  after 
due  notice,  ascertainment,  estimate,  and  sat- 
isfactoiT  proof  of  the  loss  having  been  re- 
ceived by  this  company  in  accordance  with 
the  terms  of  this  policy." 

''In  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  dis- 
interested umpire.  The  appraisers  together 
shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage, 
and,  failing  to  agree,  shall  submit  their  dif- 
ferences to  the  umpire ;  and  the  award  in 
writing  of  any  two  shall  determine  the 
amount  of  such  loss.  ^ 

**The  loss  shall  not  become  payable  until 
sixty  days  after  the  notice,  ascertainment, 
estimate,  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this 
company,  including  an  award  by  appraisers 
when  appraisal  has  been  recjuired. " 

**  No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements." 

Having  reference  to  these  provisions  of  the' 
policy,  but  before  any  disagreement  had  in 
fact  arisen  with  respect  to  the  amount  of  the 
damage,  the  parties  entered  into  a  written 
agreement,  in  which  it  was  stipulated  that 
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two  appraisers  named,  duly  selected,  one  by 
each  party,  (together  with  a  third  person  to 
be  appointed  by  them  if  necessary,  to  decide 
upon  questions  of  difference  only,)  should 
''appraise  and  estimate  at  the  true  cash  value 
the  damage  by  fire  to  the  property,"  etc. 
Failing  to  ame,  these  appraisers  selected  an 
umpire,  and  the  three  performed  the  duty 
to  which  they  were  appointed,  and  made  and 
signed  a  unanimous  report,  appraising  the 
aggregate  damage  at  $6,958.50.  Proofs  of 
loss  were  accordingly  signed  and  sworn  to 
by  the  insured  and  delivered  to  the  agent  of 
the  defendant  company,  claiming  from  the 
company  the  sum  of  $927.40.  being  its  pro- 
portional part  of  the  aggregate  damage  as 
fixed  by  the  report  of  the  appraisers.    8ubse- 

?[uently,  however,  notice  was  sent  to  the  de- 
endant  by  the  insured  that  these  proofs  of 
loss  were  withdrawn. 

Thereupon  the  defendant  pleaded  in  de- 
fense a  "legal  and  valid  award  in  writing" 
respecting  the  amount  of  damage,  and  intro- 
duced in*evidence  the  written  aarreement  for 
submission,  the  report  or  award  signed  by 
the  original  appraisers  and  the  umpire,  and 
the  "proofs  of  loss"  above  described.  A 
draft  sent  by  the  defendant  company  in  pay- 
ment of  the  sum  claimed  in  the  proofs  of  loss 
was  also  offered  in  evidence  by  the  defend- 
ant's counsel,  for  the  purpose  of  showing  its 
acceptance  of  the  proofs  of  loss,  and  compli- 
ance on  its  part  with  the  provisions  of  tho 
policy. 

But  it  was  contended  that  the  award  was 
not  valid  and  binding  upon  the  plaintiff, 
because  it  was  apparent  on  the  face  of  the 
report  that  it  did  not  conform  to  the  terms 
of  the  submission,  and  because  it  furUier  ap- 
peared from  extrinsic  evidence,  as  it  was 
claimed,  that  the  umpire  did  not  confine  him- 
self to  the  decision  of  questions  of  difference 
only  in  the  manner  contemplated  by  the  sub- 
mission; and  that  with  respect  to  certain 
branches  of  the  appraisal  he  had  not  acted  on 
his  own  judgment,  but  on  the  judgment  of 
other  persons  consulted  by  him  without  the 
knowledge  of  the  plaintiff. 

Although  the  award  made  by  the  apprais- 
ers may  be  regular  and  sufficient  in  form,  it 
may  undoubt^ly  be  impeached  for  fraud  or 
misconduct  on  the  part  of  the  appraisers,  or 
on  other  f rounds,  which  vitiate  all  awards. 
On  the  ouaer  hand,  it  is  obviously  competent 
for  the  parties  to  modify  or  waive  any  pro- 
visions of  their  written  contract  by  a  subse- 
quent mutual  agreement  not  in  writing. 
Wiggin  v.  Goodwin,  63  Me.  892;  Qou  v. 
Nugent,  6  Bam.  &  Ad.  65 ;  Hail  v.  Norwalk 
F,  Im,  Co,  57  Conn.  105.  The  last-named 
case  is  precisely  in  point,  and  the  court  says : 
"The  provision  in  the  policy  referred  to  was 
not  designed  to  prescribe,  and  it  does  not 
intend  to  prescribe,  any  form  of  submission. 
It  only  ^ives  certain  leading  features  of  the 
submission  which  were  in  fact  substantially 
complied  with.  .  .  .  But  the  capacity  of 
the  parties  to  contract  could  not  be  restricted 
by  the  policy  so  that  they  could  not  waive 
its  requirements  and  make  a  submission 
to  suit  themselves,  provided,  of  course,  it 
was  not  otherwise  unlawful."  So  far,  there- 
fore, as  there  is  any  material  difference  re- 
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spectiDg  the  duties  of  the  appraisers  or  the 
umpire  between  the  proYisions  of  the  policy 
and  the  terms  of  the  written  agreement  for  a 
submission,  the  former  is  presumptively  su- 
perseded by  the  latter,  and  in  such  a  case  the 
duties  of  the  appraisers  and  of  the  umpire 
are  to  be  ascertained,  and  their  conduct  ex- 
amined with  reference  to  the  terms  of  the 
submission  actually  signed  by  the  parties. 

With  respect  to  the  conduct  of  the  apprais- 
ers it  appears  that  Wil lard  Cutter,  of  Bang- 
or, the  umpire,  had  resided  in  that  city  for 
more  than  forty  years,  had  been  a  contractor 
and  builder  for  thirty  years,  and  was  familiar 
with  the  prices  of  labor  and  materials  in 
Bangor.  In  regard  to  hfll  action  as  an  ap- 
praiser he  testified  as  follows:  "I  come  to 
painting  now;  I  partially  figured  that  my- 
self, and  then  I  thought  I  would  get  a  painter 
to  figure  it.  .  .  .  To  a  certain  extent  this 
is  what  I  ^ot  from  Marston  <&  Oorham. 
These  are  the  figures  which  I  adopted  as  my 
own. "  He  further  testified  expressly  that  the 
figures  made  up  by  him  after  obtaining  this 
information  were  his  own  judgment  of  the 
actual  damage  to  the  property.  There  was  no 
claim  that  Mr.  Cutter  bad  not  acted  through- 
out with  entire  disinterestedness,  and  from 
an  honest  purpose  and  desire  to  reach  a  just 
and  correct  appraisal.  His  estimate  of  the 
aggregate  damage  had  been  adopted  by  the 
original  appraisers  as  the  amount  oi  the 
unanimous  award  which  was  made  and  pub- 
lished 

Upon  this  branch  of  the  case  the  presiding 
Jud^e  said  to  the  jury : 

^'lam  requested  to  give  you  this  instruc- 
tion: 'That  an  appraiser  in  the  case  here 
has  the  right  on  any  special  branch  of  the 
appraisal,  as  an  appraiser,  to  make  use  of 
the  judgment  of  another  skilled  in  that  spe- 
cial branch,  upon  whom  he  can  depend ;  and 
the  valuation  of  that  person  is  his  if  he 
chooses  to  adopt  it. '  I  cannot  give  you  that 
instruction.  I  do  not  think  I  can  change  the 
instruction  I  gave  you  upon  that  subject.  If, 
after  getting  an  opinion, — if  after  getting  an 
estimate, — the  appraiser  does  not  treat  it  as 
his  own  judgment,  but  acts  upon  it  as  the 
Judgment  of  the  other  oarty,  I  have  said  to 
you  it  would  not  be  binding ;  but  he  may, 
after  getting  the  opinion  of  another,  act  upon 
his  own  judgment,  uninfluenced,  perhaps 
unaffected  entirely,  bv  the  opinion  of  an- 
other. But  what  I  call  your  attention  to  is 
the  adoption  by  a  referee  or  an  appraiser  of 
an  estimate  or  judgment  of  a  third  party 
where  he  has  none  of  his  own,  and  where  he 
acts  upon  the  judgment  of  a  third  party  as 
the  basis  of  his  own  action,  without  forming 
an  intelligent  judgment  of  his  own.'' 

This  instruction  was  also  requested : 
''That  an  appraiser  or  arbitrator  may  call  in 
the  aid  of  a  third  person  skilled  in  a  special 
branch  embraced  in  the  appraisal,  and  mav 
give  to  the  estimate  of  such  third  person  such 
weight  and  credence  as  he  sees  fit,  even  to 
the  point  of  founding  his  judgment  upon  that 
estimate,  provided  he  adopts  that  as  his  real 
judgment.''  And  the  court  said :  **!  do  not 
see  any  necessity  of  instructing  you  further 
upon  this  branch  of  the  case." 

Touching  this  question,  the  early  case  ol 
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Emery  v.  TTom,  5  Yes.  Jr.  846,  1b  a  leading 
and  important  one.  It  involved  an  agreement 
to  sell  an  estate  at  a  price  to  be  fixed  by  ar* 
bitration,  and  it  was  objected  that  the  ar- 
bitrator did  not  exercise  his  own  judgment 
in  regard  to  the  value  of  certain  timber ;  but 
the  master  of  the  rolls  said :  *'That  alone  is 
not  sufficient  to  prove  an  award  bad,  for  a 
man  may  make  use  of  the  judgment  of  an- 
other upon  whom  he  can  depend,  and  the 
valuation  of  that  person  is  his  if  he  chooses 
to  adopt  it."  On  appeal.  Lard  Eldon  con- 
curred in  this  view.  8  Yes.  Jr.  505.  In 
douUhy  V.  EodgaoTif  8  Burr.  1474,  the  ar- 
bitrators, being  unable  to  agree,  chose  an 
umpire,  and  acted  with  him.  The  only 
question  was  whether  the  umpirage  was  duly 
made  according  to  the  power  ^iven  to  the 
umpire,  or  whether  it  was  vitiated  by  the 
arbitrators  joining  in  it.  The  court  was 
said  by  Lord  Mansneld  to  be  '^  unanimous  and 
clear  that  this  was  the  umpirage  of  the  um- 
pire only.  He  was  at  liberty  to  take  what 
advice  or  opinion  of  assessors  he  pleased.* 
In  Anderwn  v.  WdUaee,  8  Clark  &  F.  26,  it 
was  held  that  by  adopting  in  terms  the  opin- 
ion of  a  third  person,  consulted  by  them,  the 
arbitrators  do  not  constitute  him  an  umpire, 
but  make  his  opinion  their  own,  and  their 
award  cannot  be  impeached  on  that  ground. 
In  his  work  on  Arbitration  &  Awards,  (3d  ed. 
p.  199)  Mr.  Russell  says:  "The  cases  are 
numerous  to  show  that  an  arbitrator  may 
submit  a  material  question  affecting  the  mer- 
its of  the  case  to  another,  and,  after  hearing 
his  opinion,  adopt  it  as  his  own,  upon  the 
credit  which  he  gives  to  the  judgment  and 
skill  of  the  person  to  whom  he  refers." 

In  Morse  on  Arbitration  &  Award,  (p.  169,) 
after  citing  numerous  authorities,  the  author 
says :  ^  The  theory  is  sufficientlv  plainly  de- 
veloped in  these  English  cases  that  the  arbi- 
trator may,  for  his  own  information  and  guid- 
ance, ask  information  from  persons  whose 
capacity  to  form  an  accurate  opinion  concern- 
ing the  subject-matter  he  relies  upon ;  that 
the  statements  thus  obtained  by  him  are  to 
be  treated  as  evidence  or  as  aids  by  which 
he  may  make  up  his  own  opinion.  He  may 
give  them  such  weight  and  credence  as  he 
sees  fit,  even  to  the  point  of  founding  his 
iudgment  upon  them ;  but  it  is  essential  that 
ne  should  form  his  judgment,  and  not  adopt 
and  follow  them  absoiutelv,  blindly,  or  in 
contravention  of  an  actual  opinion  of  his 
own." 

Referees  may  also  ''make  inquiry  abroad, 
to  ascertain  for  their  own  satisfaction  the 
price  of  work,  or  the  truth  of  any  other  mat- 
ter which  may  be  said,  comparatively,  to  be 
of  a  public  nature.  This,  it  is  said,  so  far 
from  being  irregular,  would  be  highly  com- 
mendable."  Morse,  Arbitration  &  Award, 
127.  See  also  Vanah  v.  Carney,  69  Me. 
221. 

But  it  is  unnecessary  to  the  decision  of  the 
question  here  raised  to  adopt  in  its  full  ex- 
tent the  doctrine  apparently  established  by 
these  authorities  relating  to  the  ordinary  sub- 
mission of  an  existing  controversy  to  referees. 
The  question  here  does  not  arise  in  connec- 
tion with  a  general  submission  to  arbitration. 

It  was  a  proceeding  for  the  ascertainment 
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of  a  single  fact,  or  the  settlement  of  a  partic* 
ular  question  in  the  chain  of  eyidence,  and 
not  originally  designed  to  tenninate  the 
whole  controversy.  In  the  absence  of  defi- 
nite knowledge  as  to  the  extent  of  the  loss, 
and  in  anticipation  of  a  possible  disagree- 
ment, it  was  mutually  agreed  that  the  dam- 
age should  be  **  ascertained  and  estimated** 
by  competent  and  disinterested  appraisers  se- 
lected with  special  reference  to  their  knowl- 
edge, skill,  and  exi>erience  in  regard  to  the 
subject-matter.  This  duty  Is  to  be  performed 
by  the  appraisers  mainly  by  the  aia  of  a  per- 
sonal examination  of  me  premises,  and  an 
application  of  their  personal  knowledge, 
lliey  are  not  expected  to  hold  a  formal  ses- 
sion of  court  to  determine  an  entire  con- 
troversy after  hearing  pleadings,  evidence, 
and  argument.  Their  proceedings  resemble 
more  the  process  of  taking  expert  testimony. 
Whether  mere  valuers  or  appraisers  thus  ap- 
pointed for  such  a  purpose  can  be  deemed 
arbitrators  in  any  proper  sense  or  for  any 
purpose,  there  is  no  occasion  to  decide.  The 
authorities  are  not  in  harmony  upon  the  sub- 
ject. See  Morse,  Arbitration  &  Award,  88, 
42,  and  cases  cited.  It  is  not  necessary  to 
follow  the  different  courts  in  their  ingenious 
efforts  to  trace,  for  all  cases,  a  line  of  dis- 
tinction between  a  mere  appraisement  and  an 
ordinary  submission  to  arbitration.  The  re- 
sult may  be  that  such  appraisers  are  properly 
considered  arbitrators  for  some  purposes,  but 
not  in  all  respects.  All  are  invested  with 
quasi  judicial  functions,  which  must  be  dis- 
cnarged  with  absolute  impartiality,  without 
the  improper  interference  of  either  party,  or 
undue  innuence  from  any  source.  But  ap- 
praisers may  be  said  to  act  in  the  twofold 
capacity  of  arbitrators  and  experts.  In  their 
character  of  experts  they  not  only  give  effect 
to  opinions  based  directly  on  their  personal 
experience  and  knowledge,  but  also  opinions 
founded  in  some  measure  upon  information 
which  may  not  be  so  direct  and  original  as 
to  be  competent  in  itself  as  primary  evidence. 
A  witness  called  as  an  expert  is  expected  be- 
fore testifying  to  refresh  his  memory  and 
eontirm  his  judgment  by  an  examination  of 
authorities  and  conference  with  other  experts. 


The  umpire  did  precisely  this,  and  no  more, 
in  the  case  at  bar.  After  making  an  ex- 
amination of  the  premises  and  certain  esti- 
mates of  his  own,  he  made  inquiry  of  an  ex- 
perienced and  disinterested  painter  respecting 
the  cost  of  painting.  His  conclusions  may 
have  been  anected  and  modified  to  some  ex- 
tent by  the  information  thus  obtained,  but 
he  declares  that  his  report  correctly  repre- 
sented his  own  Judgment.  He  was  not  only 
unconscious  of  any  impropriety  in  seekioff 
this  information,  but  was  evidently  engaged 
in  a  careful  and  conscientious  effort  to  reach 
a  Just  and  correct  appraisal.  So  far  from  be- 
ing improper  and  illegal,  his  conduct  was  en- 
tirely praiseworthy.  Any  rule  which  would 
prohibit  an  appraiser  from  thus  qualifying 
himself  to  do  Justice  between  the  parties,  so 
far  from  being  an  aid  in  the  ascertainment 
of  truth,  would  be  an  essential  obstacle  to 
it.  Two  or  three  appraisers,  with  personal 
knowledge  so  definite  and  comprehensive  as 
to  embrace  all  the  details  of  the  damage, 
could  not  ordinarily  be  found.  Either  a 
court  must  be  held  to  hear  evidence,  or  a 
separate  appraiser  appointed  for  each  of  the 
numerous  special  branches  of  an  appraisal. 
Such  a  rule  would  be  inconsistent  with  the 
approved  and  established  methods  of  con- 
ducting important  departments  of  business, 
and  tend  to  defeat  the  very  object  contem- 
plated by  the  parties  in  providing  for  an  ap- 
praisement. 

The  instructions  rer^uested  by  the  defend- 
ant's coimsel  upon  this  point  were  evidently 
drawn  with  direct  reference  to  the  authorities 
cited,  and  appear  to  be  in  harmony  with  the 
principles  here  enunciated ;  but  the  language 
of  the  charge  upon  this  branch  of  the  case, 
which  was  doubtless  inadvertently  used, 
taken  in  connection  with  the  refusal  to  givs 
the  requested  instructions,  was  calculate  to 
give  the  jurj^  an  erroneous  impression  of  the 
law  respecting  the  conduct  and  duty  of  an 
appraiser  under  the  circumstances  disclosed 
by  the  evidence  in  this  case. 

Exception  ntstained. 

Peters,  Oh.  «/.,  and  Walton,  Virg^ 
Emeryt  and  Foster,  JJ,^  concurred. 
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!•  An  ordinance  requiring  property 
owners  to  pave  a  street  will  not  justify  an 


aflsetement  for  a  sidewalk  where  tbe  dty  has  no 
power  to  order  local  assessmeats  for  paving:  a 
street,  althouffb  it  may  order  them  for  sidewalks. 

8«  A  dty  council  cannot  delegate  to 
any  committee*  officer,  or  person  the  power 
conferred  upon  It  by  dbarter  to  prescribe  the 
width  of  flidewalks. 

8*  An  assessment  for  a  sidewalk  caa- 


NOTB.— Delegation  Z>y  etty  council  of  the  power  to 
determine  the  vHdth^  groOe^  mcuerum  etc,  of  etreet^ 
HdewaOt,  or  aewer  l/mprovemente, 

Oradee  of  streets. 

The  power  Impoeed  on  a  city  oounoll  to  deter- 
mine the  neoeasity  of  a  public  Improyement,  or  es- 
tablish tbe  grade  of  a  street,  define  the  materials 
with  which  it  shall  be  paved  and  the  tonffth  and 
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width  of  the  proposed  improvement  cannot  be  del- 
gated  by  that  body  to  any  other  person.  But 
where  the  council  has  defined  the  Improvement  to 
be  made  and  the  material  which  is  to  be  used,  a 
committee  may  be  appointed  to  dose  the  contract 
with  a  contractor  or  the  work  may  be  left  to  the 
superintendence  of  a  proper  officer. 

A  statute  authorizing  the  city  council  of  cities  to 
create  new  departments  in  the  city  government 
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not  be  made  »  penMmml  ebmrffe  orool^ 
looted  out  of  personal  property  unlen  it  Is  plainly 
permitted  by  leffislatlTe  authority. 

(February  18,  iseoj 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Corporation  Court  of  the  City  of 
Bristol  in  favor  of  defendants  in  an  action 
brought  to  restrain  the  collection  of  an  assess- 
ment for  street  improTement.    Eetfersed, 

The  facts  are  stated  in  the  opinion. 

MeMTs,  Fnlkeraoii*  Pag^  ft  Hurt*  and 
D.  F.  Bailey,  for  appellant: 

The  city  council  alone  had  authority  to  pre- 
scribe the  width  of  the  sidewalks  to  be  laid,  and 
could  not  delegate  such  power  to  a  street  com- 
mittee and  dty  engineer,  or  to  any  person  or 
persons. 

Acts  188^90,  §  24,  p.  811;  1  Dill.  Mun. 
Corp.  §  96;  BirdBoU  ▼.  Clark,  78  N.  Y.  78,  29 
Am.  Rep.  105. 

The  council  had  no  authority  to  require  ap- 

Sellant  to  lay,  or  pay  for.  all  of  said  pavement, 
ut  only  a  proper  part  thereof. 
Norfolk  V.  mu,  26  Gratt.  224. 
The  assessment  is  a  tax  levied  by  the  cor- 
poration upon  property  to  defray  the  expense 
of  the  Improvement. 
2  Dill.  Mun.  Corp.  g  810. 
Mr.  W.  S,  Hainilton  for  appellees. 

Richardsoiit  </.,  delivered  the  opinion 
of  the  court : 

This  was  a  suit  in  equity  in  the  corpora- 
tion court  of  the  city  of  Bristol,  wherein 


John  Mcdowell  was  plaintiff,  and  the  city 
of  Bristol  and  J.  L.  (J.  Smith,  treasurer  of 
said  city,  were  defendants.  The  object  of 
the  suit  was  to  perpetually  enjoin  and  re- 
strain said  city  and  its  said  treasurer  from 
collecting  the  amount  of  a  certain  local  as- 
sessment levied  by  said  city  as  and  for  the 
cost  of  a  granolithic  sidewalk  pavement  con- 
structed and  laid  along  the  front  of  said  Mc- 
Crowell's  property,  on  Main  street,  in  said 
city  of  Bristol.  The  material  facts,  so  far  as 
they  can  be  collected  from  a  wretchedly 
made  up  record,  are  these  *.  Prior  to  and  at 
the  time  of  laying  the  pavement  in  question, 
the  appellant  was  the  owner  of  two  lots, 
fronting  198  feet  on  Main  street,  in  the  city 
of  Bristol ;  and  in  the  year  1889,  prior  to  the 
improvement  and  assessment  in  question,  he 
had,  at  his  own  expense,  laid  a  pavement, 
eight  feet  in  width,  along  the  entire  front  of 
his  said  property,  a  part  of  which  was  of 
dressed  stone,  and  the  residue  of  a  composi- 
tion known  as  **  concrete. "  Some  time  in  the 
year  1890,  (precisely  when  does  not  appear,) 
the  city  of  Bristol  entered  into  a  contract 
with  the  Miller  Paving  Company  for  laving 
a  granolithic  pavement  or  sidewalk  along 
said  Main  street,  from  Virginia  street  to 
Scranton  street,  which  space  includes  the  said 
property  of  the  appellant.  Subsequent  to 
said  contract,  and  during  the  said  year  of 
1890,  said  Miller  Paving  Company,  acting 
under  the  supervision  and  direction  of  the 
city  engineer  and  street  committee  of  said 
city  of  Bristol,  tore  up,  destroyed,  and  hauled 
away  the  pavement  constructed  by  the  np- 


and  define  their  powers  cannot  be  sustained.  The 
lefflelature  must  settle  the  ^verament  for  each 
class  of  cities  and  it  must  be  uniform,  and  no  city 
can  change  the  number  of,  or  the  distribution  of 
powers  among  the  departments  into  which  the 
government  is  cast  by  the  legislature.  Be  Pitt»- 
burgh,  188  Pa.  4(0. 

An  ordinaDoe  of  a  city  oounoO  leaving  the  kind 
of  wood  that  pavlog  blocks  shall  be  made  of,  and 
how  they  shall  be  laid,  and  the  grade  to  the  city 
engineer  is  an  invalid  delegation  of  power.  Smith 
V.  Duncan,  77  Ind.  0& 

The  powers  given  to  the  city  council  to  direct 
tbe  grading  and  paving  of  sidewalks  at  the  expense 
of  the  property  owners  cannot  t)e  delegated  by 
tbem  to  the  city  engineer  and  cannot  be  validated. 
Hydee  v.  Joyes,  4  Busb,  404, 96  Am.  Dec  811;  Why te 
V.  NasbviUe,  2  Swan,  864. 

And  the  city  council  cannot  delegate  to  the  dty 
engineer  the  establishing  of  a  grade  of  a  street. 
Lippelman  v.  Cincinnati,  4  Ohio  0.  C.  827. 

The  New  York  city  council  cannot  delegate  to 
any  other  city  officer  a  power  vested  in  such  coun- 
cil, to  let  contracts  of  public  works  to  the  lowest 
bidder  unless  otherwise  ordered  by  three-fourths 
vote,  and  cannot  delegate  to  the  commissioner  of 
public  works  the  regulating  and  grading  of  a 
street  by  day's  work,  or  in  such  a  manner  as  he 
may  deem  expedient  for  the  best  interest  of  the 
city  and  property  owners.  JU  New  York  Presby- 
tery Trustees,  67  How.  Pr.  500. 

The  powers  vested  in  the  mayor  and  city  council 
to  regulate,  pave,  and  improve  tbe  streets  of  a  dty 
cannot  be  delegated  by  them  to  a  committee  to  de- 
termine the  grade.  Thomson  v.  Boonvllle,  61  Mo. 
282. 

An  ordinance  directing  a  street  to  be  pitched, 
leveled,  and  paved  in  Bwth  momneroB  the  ettu  supers 
intcndenU  under  the  direction  of  the  committee  of 
20  L.  R.  A. 


roads  of  the  common  ooundl  should  direct  and  re- 
quire, is  void  where  the  charter  directs  the  work  to 
be  ordered  by  the  common  ouundl.  in  such  manner 
CM  they  miaht  prescribe,  under  the  superintendence 
and  direction  of  the  city  superintendent^  as  it  del- 
egates the  power  to  a  committee.  Tbompeon  v. 
Bchermerhom,  6  N.  Y.  90, 65  Am.  Dea  885, 9  Barb. 
162. 

And  the  power  to  fix  the  grade  of  a  street  cannot 
be  delegated  to  a  contractor  by  a  dty  council. 
Zabd  V.  Louisville  Baptist  Orphans  Home,  18  L.  B. 
A.  668, 18  Ky.  L.  Bep.  885. 

But  an  ordinance  providingfor  a  street  improve- 
ment to  be  done  under  tbe  superintendence  of  the 
dty  paver,  or  other  person  appointed  by  the  com- 
mon coundl,  is  not  iiavalld  wbere  the  cbarter  au- 
thorizes the  council  to  require  the  work  to  be  done 
by  the  lotowners,  and  to  be  superintended  hy  the 
dty  paver,  who,  under  the  common  coundl,  shall 
prescribe  the  manner  in  which  the  work  shall  be 
done.  Tbe  grade  may  k>e  regulated  by  the  city 
paver  as  well  as  by  a  committee  of  the  'council  or 
street  commissioner.  Btate  v.  New  Brunswick,  30 
N.  J.  L.  8B5. 

And  a  surveyor  of  the  highway  of  a  dty  having 
superintendence  of  the  streets  and  sidewalks  under 
a  by-law  of  tbe  dcy  may  make  and  repair  side- 
walks, although  the  dty  charter  confers  on  the 
coundl  the  power  to  designate  and  fix  tbe  width, 
course,  height,  and  level  of  aU  sidewalks  and  gut- 
ters In  tbe  city.  And  the  highway  surveyor  may 
act  without  a  particular  direction  of  the  town  ap- 
pointlDg  them.  Tbe  surveyors  are  only  limited  in 
their  power  when  the  council  act.  Noyes  v.  Ward, 
19  0onn.26a 

SidewaOes, 

Tbe  dty  council  authorized  to  direct  the  work  to 
be  done  on  a  street  improvement  cannot  delegate 
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pellant  at  his  own  expense,  as  aforesaid,  and 
laid  along  the  front  of  appellant's  said  prop- 
erty a  f^ranolithic  pavement  or  sidewalk  ten 
feet  wide,  at  a  cost  of  $804,  the  whole  of 
which,  it  is  claimed  by  said  city,  was  reg- 
ularly and  rightfully  assessed  against  the 
appellant,  and  is,  by  virtue  of  the  charter 
and  certain  ordinances  passed  by  the  council 
of  said  city,  collectible  as  other  taxes  are 
collected  by  said  city.  Later,  the  treasurer 
of  said  city  presented  to  the  appellant  for 
payment  tax  tickets  for  two  thirds  of  said 
assessment,  the  amount  thereof  claimed  by 
said  city  to  be  then  due ;  but  the  appellant, 
denying  the  validity  of  the  charge  against 
him,  refused  to  pay  the  same,  and  thereupon 
said  J.  L.  G.  Smith,  treasurer  of  said  city, 
levied  upon  a  certain  sixteen- horse  power 
engine,  the  property  of  api>ellaDt,  but  not 
then,  nor  at  any  time,  upon  either  of  the  said 
lots  of  appellant,  in  front  of  which  said 
granolithic  pavement  was  laid.  The  said 
treasurer  having  levied  upon  said  engine  for 
the  purpose  of  subjecting  the  same^to  sale 
for  the  payment  of  said  tax  tickets,  the  ap- 
pellant presented  his  bill,  setting  forth  sub- 
stantially the  facts  above  stated,  and,  deny- 
iuR  on  several  grounds  the  validity  of  said 
assessment,  prayed  for  an  injunction  restrain- 
ing said  city  of  Bristol  and  said  J.  L.  0. 
Smith,  treasurer,  from  proceeding  to  sell  said 
steam  engine,  and  from  enforcing  the  collec- 
tion of  said  taxes ;  and,  on  the  6th  day  of 
February.  1892,  the  injunction  was  awarded 
accordina  to  the  prayer  of  the  bill.  The  city 
of  Bristol  answered,  denying  every  material 


allegation  of  the  bill  touchinc^  the  alleged 
irregularity  and  invalidity  of  the  assessment 
in  question,  and  insisting  that  the  same  was 
maae  in  strict  accordance  with  the  charter 
and  ordinances  of  said  city,  and  is  therefore 
in  every  respect  regular,  valid,  and  binding. 
The  defendant  J.  X.  0.  Smith,  treasurer  as 
aforesaid,  also  answered,  admitting  that  he, 
as  treasurer  of  said  city,  made  the  levy  upon 
the  property,  as  set  forth  in  the  bill,  for  the 
purpose  of  satisfying  tax  tickets  in  his  hands, 
amounting  to  the  sum  of  $262. 66f,  that  being 
the  sum  then  due  on  said  assessment  under 
ordinances  of  the  city.  In  other  respects  his 
answer  is  wholly  immaterial.  The  cause, 
having  been  matured,  was,  on  the  9th  day 
of  April,  1892,  brought  on  and  heard  upon 
the  bill  of  the  complainant,  the  answers  of 
the  defendants,  exhibits  filed,  and  general 
replication  to  said  answers,  and  on  the  mo- 
tion of  the  defendants,  bv  counsel,  to  dissolve 
the  injunction  theretofore  awanled  in  the 
cause,  when  a  decree  was  rendered  therein, 
tlissolvine  said  injunction,  and  dismissing 
the  complainant's  oill  and  from  that  decree 
the  case  is  here  on  appeal. 

Disregarding  the  appellant's  specific  as- 
signments of  error,  the  case  may  be  considered 
and  disposed  of  under  the  one  general  head : 
Was  the  alleged  local  assessment  for  the  cost 
of  the  granolithic  pavement  in  front  of  ap- 
pellant's property,  made  in  pursuance  of  au- 
Uiority  conferred  by  the  charter  of  said  city, 
and  valid  ordinances  passed  in  pursuance 
thereof?  The  plaintiff  (appellant  here) 
charges  in  his  bill  that  while,  under  the 


the  authority  onnferred  upon  It  by  a  ireDeral  reso- 
lution giviag  power  to  the  superintendent  of 
streets  to  cause  the  same  to  be  done.  Blrdaall  v. 
Clark,  78  N.  T.  73, 29  Am.  Bep.  105. 

And  the  council  cannot  delegate  to  one  or  more 
members  of  the  board  of  aldermen  authority  to  re- 
quire sidewalks  to  be  built,  and  In  the  event  of 
failure  on  part  of  the  lotowner  to  have  them  made 
at  his  expense.   Whyte  v.  Nashvlile,  2  Swan,  86(. 

Hie  board  of  supervisors  of  San  Francisco  can- 
not leave  the  selection  of  the  place  where  a  street 
is  to  be  Improved  to  any  other  person.  And  the  su- 
periDtendent  of  streets  cannot  be  authorized  to 
construct  sidewalks  on  B  street  firom  A  to  0  street 
**  where  necessary.**  Biohardson  v.  Heydenfeldt, 
I6GBL88. 

The  power  Imposed  on  the  mayor  and  aldermen 
by  the  charter  to  determine  when  sidewalks  are 
out  of  repair  cannot  be  delegated  to  a  street  com- 
mittee. Macon  v.  Patty,  07  Miss.  878, 84  Am.  Rep. 
45L 

Where  the  action  of  the  city  ooundl  or  a  petition 
of  the  propert;y  owners  Is  required  before  a  street 
shall  be  paved,  an  ordinance  authorizing  the  mayor 
to  cause  carriage-ways  to  be  repaved  with  wooden 
pavements  whenever  and  wherever  he  shall  deem 
It  necessary  is  an  invalid  delegation  of  power. 
Legislative  power  cannot  be  delegated  but  minis- 
terial power  may.    Buggies  v.  OoUier,  48  Mo.  858. 

An  ordinance  of  the  city  of  New  York  leaving 
to  the  opinion  of  the  commiffiloner  of  public  works 
to  decide  whether  any  and  what  crosswalks  should 
be  laid  is  a  delegation  of  power  that  is  unauthor- 
ised and  is  void.    Tappan  v.  Young,  9  Daly,  857. 

But  to  the  contrary,  it  was  held  that  a  city  coun- 
cil may  delegate  to  their  committee  the  authority 
to  construct  a  sidewalk  on  the  failure  of  the  lot- 
owner  to  do  tt.  Especially  where  after  the  con- 
struction the  council  assessed  the  cost  tiius  ratify- 

20L.R.A. 


Ingthe  construction. 
Iowa,  427. 


Brewster  v.  Davenport,  51 


MateriaL 

'  Ordinance  giving  the  dty  engineer  authority  to 
construct  a  sewer  and  power  to  determine  the  di- 
mensions was  sustained.  St.  Louis  v.  Oeters,  86  Mo. 
466.  But  this  case  was  overruled  in  St.  Louis  v. 
Clemens,  48  Mo.  885,  next  infrcL 

A  charter  giving  the  city  council  the  power  to 
prescribe  the  dimensions  of  sewers  will  not  author- 
ize an  ordinance  authorizing  the  construction  of  a 
sewer  of  such  dimensions  and  such  materials  as 
may  be  deemed  requisite  by  the  city  engineer.  St. 
Louis  V.  Buckner,  44  Mo.  19;  St  Louis  v.  Clemens,  48 
Mo.  895,  62  Mo.  133. 

So  the  designation  of  material  for  manhole  and 
receiving  basins  of  a  sewer  cannot  be  left  to  the 
city  engineer.  St.  Joseph  v.  Wilshire,  47  Mo.  App. 
125. 

But  it  Is  not  an  Invalid  delegation  of  power 
where  the  council  directed  the  pavements,  order- 
ing them  to  be  constructed  of  one  or  the  other  of 
several  materials,  but  ftiving  to  the  owners  of 
abutting  lots  the  privilege  of  selecting  which,  and 
reserving  to  the  chairman  of  their  committee  au- 
thority to  select,  in  case  the  lotowners  failed. 
There  was  no  delegation  of  power  in  directing  the 
mayor  and  the  chairman  of  the  street  committee 
to  make  the  contract  as  it  was  afterwards  ratified 
by  the  council.  Hitchcock  v.  Gkdveston,  96  U.  S. 
341, 24  L.  ed.  669. 

Where  the  ordinance  fixes  the  description  of  the 
proposed  street  Improvement  and  the  charier  di- 
rects it  to  be  done  in  such  manner  as  the  council 
may  direct,  it  is  not  a  delegation  of  power  where 
some  discretion  is  left  to  the  dty  engineer  and  the 
particulars  regarding  the  time,  material,  and  the 
like  need  not  be  entered  m  detalL    Bheehan  y« 
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twenty -fourth  section  of  the  charter  of  said 
city,  the  council  thereof,  was  authorized  **  to 
hAve  the  sidewalks  and  gutters  along  any 
street  within  said  city,  such  width  as  they 
may  prescribe,  properly  paved,  or  otherwise 
improved,  repaired,  ana  altered,  at  the  proper 
cost  and  expense  of  the  owners  of  the  lands 
or  lots  alonff  the  fronts  or  sides  of  which 
such  sidewalks  or  improvements  may  extend, 
and  to  levy  and  collect  such  local  assess- 
ments on  each  of  such  lots  or  pieces  of  lands 
as  may  be  necessary  to  pay  for  said  improve- 
ments, said  assessments  to  be  collected  in 
the  same  manner  as  other  taxes  are  collected, " 
yet  that  said  council  has  never,  by  ordinance 
or  ordinances,  made  any  provision  for  carry- 
ing out  said  provision  of  the  charter,  and 
has  never  prescribed  the  width  of  such  side- 
walks or  of  the  gutters,  but,  on  the  contrary, 
delegated  the  whole  matter  to  the  city  en- 
gineer and  street  committee  of  said  city.  The 
city  of  Bristol,  in  its  answer,  denies  the  al- 
legation in  the  bill  that  no  ordinances  have 
been  passed  by  the  council  of  the  city  carry- 
ing out  said  provision  of  the  charter,  and 
alleges  that  such  ordinances  have  been  passed, 
and  with  its  answer  exhibits  certified  copies 
of  three  ordinances,  as  follows:  (1)  An  or- 
dinance passed  by  said  council  on  the  5th 
day  of  August,  1890,  as  follows :  **  Resolved, 
that  the  city  of  Bristol,  Ya.,  grade  Main 
street  from  Virginia  to  Scranton  streets,  and 
lay  sewer  on  the  same,  and  require  the  prop- 
erty owners  to  lay  or  pay  for  a  granolithic 
pavement  on  same,  in  front  of  their  respective 
properties,  between  Virginia  and  Scranton 
streets,  under  the  directions  and  supervisions 


of  the  street  committee."  (t)  An  ordinance 
passed  on  the  14th  day  of  October,  1890,  in 
these  words :  **  Be  it  ordained  by  the  council 
for  the  city  of  Bristol,  Ya.,  that  all  persons  in 
front  of  whose  property  granolithic  pave- 
ments have  been  or  may  be  laid,  as  here- 
tofore provided  by  ordinance,  shall  jwy  for 
the  same  in  three  equal  installments,— one 
third  in  the  year  in  which  the  same  is  com- 
pleted and  accepted  by  the  street  committee, 
and  the  balance  in  one  and  two  years,  in 
equal  installments :  provided,  that  any  such 
person  who  may  pay  for  the  same  within 
thirty  days  from  completion  as  aforesaid,  or 
from  the  time  persons  are  notified  of  the 
same,  shall  be  entitled  to  a  discount  of  10  per 
cent  on  same ;  and  anv  such  sums  as  may  be 
due  as  aforesaid  shall  be  collected  in  the 
same  manner  as  taxes  are  collected  for  said 
city."  (8)  An  ordinance  passed  on  the  19th 
day  of  October,  1891,  as  follows:  ''Section 
1.  Be  it  ordained  by  the  council  for  the  city 
of  Bristol,  Ya.,  that  all  persons  along  whose 
property  the  city  has  or  may  lay  down  gran- 
olithic pavements,  whether  on  the  fronts  or 
sides  of  the  same,  are  hereby  required  to  pay 
the  actual  costs  and  expenses  of  same  to  said 
city,  except  the  costs  and  expenses  of  grad- 
ing for  said  pavements  and  the  sewer,  which 
shall  be  paid  by  the  city ;  and  each  of  the 
said  persons  are  required  to  pay  for  said 
pavement  along  his  property  on  the  follow- 
ing terms,  to  wit :  One  third  in  the  year  in 
which  said  pavement^s  are  constructed ;  the 
balance  in  two  equal  installments,  of  one  and 
two  years,  respectively,  from  the  completion 
of  said  pavement,  with  interest  from  date  of 


GleesoD,  46  Mo.  100.   See  Smith  v.  Dunoan,  77  Ind. 

Oontroete. 

The  provision  of  a  olty  charter  that  the  oouncil 
may  rejeot  all  bids  for  street  improvemeDta,  pro- 
hibits by  implicatloD  the  exercise  by  a  oommittee 
appointed  by  tbe  coudoU,  of  the  power  to  aooept  a 
bid  or  award  a  contract.  And  the  adoption  by  the 
council  of  the  report  of  the  committee  awardingr 
tbe  bid  is  not  authorized.  Stockton  v.  Greaoor,  45 
Cal.  648. 

The  board  of  supervisors  of  San  Francisco  cannot 
by  resolution  transfer  its  functions  to  its  clerk  and 
cannot  confer  on  him  the  power  of  reletting  con- 
tracts for  street  Improvements.  As  to  the  lot- 
owner  the  dty  cannot  ratify  invalid  proceedings 
and  impose  a  valid  assessment  when  they  were  in- 
valid in  the  first  instanoe.  Meuser  v.  fUsdon,  86 
OaL280. 

Ajuemments. 

An  assessment  for  a  street  pavement  is  not  void 
by  reason  of  the  oouncil  directing  the  clerk  to  give 
notice  for  bids,  and  of  the  day  for  action  thereon, 
where  the  day  was  fixed  by  the  clerk.  Gilmore  v. 
Uttca,  131  N.  Y.  28. 

An  assessment  reported  by  a  oommittee  of  two 
trustees  of  the  village  board  in  conjunction  with 
the  clerk  of  the  board  where  it  is  submitted  to  the 
board  and  then  and  there  acted  upon.  Is  not  a  del- 
egation to  the  clerk  of  the  powers  of  tbe  board  as 
the  committee  did  not  make  the  assessment  but  It 
was  made  by  the  board.  People  v.  Lohnas,  64  Hun. 
604. 

An  assessment  Is  not  invalid  by  reason  of  tbe  fact 
that  the  assessor  or  city  engineer  furnished  the  in- 
formation or  data  upon  which  the  council  acted,  or 
90  L.  R.  A. 


that  these  olBcers  actually  outlined  the  distrloti 
provided  the  council  adopted,  approved,  and  oon- 
firmed  their  action.  Davles  v.  Saginaw,  87  Mich. 
488. 

Under  a  charter  authorizing  a  ooundl  to  make 
and  repair  streets  and  levy  a  tax  on  the  lots  the 
work  may  be  done  under  tbe  direction  of  a  body 
known  as  the  board  of  public  works  created  by  the 
city  counciL  The  council  may  appoint  agents  to 
have  the  work  done  and  the  action  of  the  board 
was  ratified  when  the  council  made  the  assessment. 
Green  v.  Ward,  82  Ya.  2Bk 

A  confirmatiou  and  adoption  by  the  oltj  oonnofl 
of  a  report  of  a  oommittee  to  make  an  assessment 
for  street  paving.  Is  the  act  of  the  councii  which 
was  authorised  to  assess,  and  It  is  therefore  imma- 
terial whether  the  action  of  the  committee  was 
valid  or  not.    Bertram  v.  Bridgeport,  66  Conn.  1£BL 

But  leaving  the  mode  of  apportionment  of  a 
street  assessment  to  the  dty  commissioner  is  an  In- 
valid delegation  of  power,  where  the  charter  re- 
quires it  to  be  done  by  the  mayor  and  the  dty 
counoIL  Scofield  v.  Lansing,  17  Mich.  487;  Bal- 
timore V.  Scharf,  64  Md.  490. 

And  powers  granted  to  the  oonnofl  of  the  dty  of 
Buffalo  by  charter  to  assess  and  rate  the  taxes  can- 
not  be  delegated  to  tbe  clerk  of  the  dty.  Davis  v. 
Bead,  66  N.  T.  666. 

A  tax  assessment  made  by  a  jury  of  six  appointed 
by  the  mayor  was  void  where  the  charter  provided 
for  the  appointment  of  a  Jury  by  tbe  council;  a 
jury  means  twelve  men,  and  the  delegation  to  the 
mayor  of  the  appointing  power  Is  void.  Btbel  v. 
People,  67  DL  176. 

As  to  delegation  of  munldpal  power  In  respect  to 
franchises,  licenses,  and  buildings,  see  noCe  to  8k 
Louis  V.  BuaseU  (Mo.)  pott,  721.  L  T. 
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said  completion:  provided,  any  person  who 
desires  to  pay  all  of  said  costs  and  expenses 
of  the  pavement  along  his  property  as  afore- 
said within  thirty  days  from  the  completion 
of  the  same  shall  have  the  benefit  of  10  per 
cent  discount  of  the  total  amount.  Sec.  2. 
The  city  engineer  or  surveyor  shall  furnish 
to  the  street  committee,  with  a  plan  of  the 
street  on  which  the  pavement  in  the  preced- 
ing section  has  been  or  may  be  laid,  the 
flquares,  number  of  feet  on  said  pavement 
along  each  lot,  and  the  names  of  the  owners 
thereof.  From  this  plan,  bills  of  assessment 
of  the  costs  and  expenses  (as  provided  in 
preceding  section)  of  the  pavement  to  the 
owner  of  each  lot  shall  be  made  out  by  the 
commissioner  of  the  revenue,  and  delivered 
by  him  to  the  treasurer  for  collection.  The 
aaid  assessments,  as  the  amounts  fall  due,  or 
any  part  thereof,  under  the  preceding  section, 
flhall  be  collected  in  the  same  manner  as  other 
taxes  are  collected.  Sec.  8.  This  ordinance 
flhall  be  in  force  from  its  passage. "  These 
are  the  ordinances  relied  upon  in  the  answer 
of  the  city  of  Bristol  to  repel  the  charge  in 
the  bill  that  no  ordinance  or  ordinances  had 
ever  been  passed  by  the  council  of  said  city 
to  carry  out  the  provision  contained  in  said 
twenty- fourth  section  of  the  city  charter  with 
respect  to  sidewalks  and  gutters,  and  to  sus- 
tain the  averment  in  said  answer  that  such 
ordinances  had  been  passed.  The  first  of  Uiese 
so-called  ''onlinances''  is  but  a  simple  res- 
olution of  the  council  of  said  city,  and  its 
language  is  explicit  and  its  meaning  clear; 
and,  for  the  purposes  of  this  case  its  defect 
is  that  it  plainly  transcends  the  power  and 
authority  conferred  by  the  charter.  But, 
when  considered  together,  those  ordinances 
are,  to  say  the  least,  peculiar ;  and  in  respect 
to  them  it  may  be  said  that,  if  uncertainty 
of  expression  and  obscurity  of  meaning  had 
been  the  object  in  view,  the  council  of  the 
city  of  Bristol  could  hardly  have  framed 
ordinances  more  rambling,  incoherent,  and 
unintelligible  than,  in  most  respects,  are  the 
three  ordinances  here  in  question,  nor  or- 
dinances less  calculated  to  establish  the  va- 
lidity of  the  assessment  in  question.  But, 
notwithstanding  all  this,  it  is  clear  beyond 
all  question  that,  whether  viewed  sinely  or 
together,  there  is  not  to  be  found  the  slight- 
est manifestation  of  any  purpose  on  the 
part  of  the  city  council  to  prescribe  the 
width  of  the  sidewalk  in  question,  or  of  any 
sidewalk  on  Main  street  in  said  city  or  else- 
where, or  even  to  restrict  the  cost  and  ex- 
pense to  be  borne  by  the  abutting  owners, 
respectively,  to  sidewalks,  or  to  sidewalks 
and  gutters,  as  provided  by  the  city  charter. 
This  will  readily  appear  by  a  comparison  of 
the  powers  and  authority  conferred  by  the 
charter  with  those  attempted  to  be  exercised 
by  said  city  in  virtue  of  the  ordinances  afore- 
said. The  twenty-fourth  section  of  the  city 
charter,  the  only  section  in  respect  to  streets 
and  street  improvements,  is  as  follows :  **  The 
council  shall  have  power  and  authority, 
whenever  they  deem  it  expedient,  to  establish 
new  streets,  to  extend  and  alter  any  street 
that  has  been,  or  may  hereafter  be,  estab- 
lished ;  to  have  the  sidewalks  and  gutters 
along  any  street  within  said  city,  such  width 


as  they  may  prescribe,  properly  paved,  or 
otherwise  improved,  repaired,  ana  altered, 
at  the  proper  cost  and  expense  of  the  owner 
of  the  lands  or  lots  along  the  fronts  or  sides 
of  which  such  sidewalES  or  improvements 
may  extend,  and  to  levy  and  collect  such 
local  assessments  on  each  of  such  lots  or 
pieces  of  land  as  may  be  necessary  to  pay  for 
said  improvements;  said  assessments  to  be 
collected  in  the  same  manner  as  other  taxes 
are  collected."  By  the  first  clause  of  this 
section  of  the  charter,  power  and  authority 
are  conferred  upon  the  council,  when  it  shall 
deem  it  expedient  to  do  so,  ''to establish  new 
streets,  to  extend  and  alter  any  street  that 
has  been,  or  may  hereafter  be,  established." 
By  this  clause  no  power  and  authority  is  con- 
ferred upon  the  council  to  levy  and  collect 
local  assessments  to  defray  the  cost  and  ex- 
pense of  the  improvements  therein  mentioned, 
and  any  such  assessment  would  be  held  il- 
legal and  void  for  want  of  such  power  and 
authority.  But  having  conferred  by  said 
first  clause  the  power  and  authority  to  estab- 
lish new  streets,  and  to  extend  and  alter  any 
street  that  has  been,  or  may  hereafter  be, 
established,  the  said  twenty-fourth  section 
of  the  charter,  by  the  second  clause  thereof, 
proceeds,  after  a  semicolon,  to  confer  separate 
and  distinct  power  and  authority  upon  said 
council  in  respect  to  sidewalks  and  gutters ; 
that  is,  *'to  have  the  sidewalks  and  gutters 
along  said  street  within  said  city,  sucn  width 
as  they  maj  prescribe,  properly  paved,  or 
otherwise  improved,  repaired,  and  altered, 
sX  the  proper  cost  and  expense  of  the  owners 
of  the  lands  or  lots  along  the  fronts  or  sides 
of  which  such  sidewalks  or  improvements 
may  extend,  and  to  levy  and  collect  such 
local  assessments  on  each  of  such  lots  or 
pieces  of  land  as  may  be  necessary  to  pay  for 
said  improvements,"  etc.  Obviously  this 
second  clause  of  said  twenty-fourth  section 
of  the  charter  is  confined  to  sidewalks  and 
gutters,  and,  in  unmistakable  terms,  confers 
upon  the  council  ot  said  city  power  and  au- 
thority to  prescribe  the  width  of  sidewalks 
and  gutters  along  any  street  within  said  city, 
and  to  have  such  sidewalks  and  gutters  prop- 
erly paved,  repaired,  altered,  or  otherwise 
improved,  at  the  cost  of  the  abutting  owners, 
and  to  levy  and  collect  such  local  assessments 
on  each  of  such  lots  or  pieces  of  land  as  may 
be  necessary  to  pay  for  such  improvements. 
By  this  clause,  which  plainly  limits  and 
restricts  the  power  of  the  council,  as  respects 
levying  and  collecting  local  assessments,  to 
paving  or  otherwise  improving  sidewalks 
and  gutters,  no  power  or  authority  is  con* 
ferred  upon  the  council  to  levy  and  collect 
local  assessments  for  the  construction  of  the 
improvements  mentioned  in  the  first  clause 
of  said  section  of  the  charter,  and  any  at- 
tempt to  exercise  such  power  is  illegal  and 
void,  for  want  of  authority.  Yet,  by  the 
first  of  the  ordinances  in  question, — that 
passed  on  the  6th  of  August,  1890, — the  coun- 
cil of  the  city  of  Bristol  plainly  transcended 
the  power  and  authority  conferred  by  ths 
charter  in  at  least  three  important  partic* 
ulars: 

1.  The  charter  authorizes  local  assessmenti 
only  in  respect  to  sidewalks  and  gutters ;  but 
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the  ordinaiioe  requlret  *  the  property  ownera 
to  lay  or  pay  for"  a  payement  on  Main  streo^ 
in  front  of  their  respective  properties,  be- 
tween Virginia  and  Scranton  streets,  the  term 
"sidewalk^  not  being  mentioned  in  the  or- 
di nance.  That  this  ordinance  or  resolution 
of  the  coancil  plainly  requires  the  abutting 
owners,  if  anybody,  to  lay  or  pay  for  a  gran- 
olithic pavement  on  Main  street,  and  not  on 
a  sidewalk  or  gutter  along  Uiat  street,  cannot 
for  a  moment  be  questioned.  Here  is  the 
language  of  the  ordinance  itself :  **  Resolved, 
that  the  city  of  Bristol,  Va.,  grade  Main 
street  from  V^irginia  to  Scranton  streets,  and 
lay  sewer  on  the  same,  and  require  the  prop- 
erty owners  to  lay  or  pay  for  a  granolithic 
pavement  on  same  in  front  of  their  respective 
properties  between  Virginia  and  Scranton 
streets,  under  the  directions  and  supervisions 
of  the  street  committee. "  It  fs  conceded  that 
the  improvement  for  which  the  pretended  as- 
sessment in  question  was  made  was  of  a  side- 
walk on  Main  street,  in  the  city  of  Bristol ; 
but  it  must  be  borne  in  mind  that  the  Ques- 
tion is  not  whether  the  said  council  had  au- 
thority to  pass  a  valid  ordinance  for  such  an 
improvement,  and  to  levy  and  collect  local 
assessments  to  defray  the  expenses  thereof, 
but  whether,  under  the  ordinance  in  ques- 
tion, the  assessment  is  valid.  In  other  words, 
the  question  is.  Does  the  provision  of  the 
charter  authorizing  sidewalks  and  gutters, 
along  any  street  in  said  city,  to  be  paved  or 
otherwise  improved,  at  the  cost  of  the  abut- 
ting owners,  also  authorize  the  council  of 
said  city  to  impose,  bv  ordinance,  upon  such 
owners  the  enormous  burden  of  paving  the 
entire  width  of  a  street  in  front  of  their  re- 
spective properties?  It  is  quite  plain  that, 
if  this  ordinance  be  valid  and  binaing,  then, 
under  it,  the  council  of  said  city  can  go  on 
and  pave  the  entire  width  of  the  street  and 
assess  the  abuttine  owners  with  the  cost  and 
expense  thereof.  No  such  power  is  conferred 
by  the  charter,  either  expressly  or  by  nec- 
essary implication.  "  It  is  important  to  bear 
in  mind  that  the  authority  to  municipalities 
to  impose  burdens  of  any  character  upon  per- 
sons or  property  is  wholly  statutory,  and, 
as  its  exercise  may  result  in  a  divestiture  and 
transfer  of  property,  it  must  be  clearly  given 
and  pursued.  This  rule  applies  ...  to 
proceedings  by  municipal  corporations  under 
the  delegated  right  of  eminent  domain,  and 
it  extends  equally  to  proceedings  under  the 
taxing  power,  including  special  assessments 
for  local  improvements.^  2  Dill.  Mun. 
Corp.  g  768.  And  the  learned  author  else- 
where says:  ''It  is  a  principle  universally 
declared  and  admitted  that  municipal  cor- 
porations can  levy  no  taxes,  general  or  spe- 
cial, upon  the  inhabitants  or  their  propcrtv, 
unless  the  power  be  plainly  and  unmistak- 
ably conferred."  And  in  a  note  the  author 
quotes  with  approval  the  language  of  Lump- 
kin, «7.,  in  SavannaJi  v.  Hartridge,  8  Ga.  23, 
26,  as  follows:  **The  burden  is  upon  the 
corporation  to  show  the  grant  [to  lay  taxes] 
by  express  words  or  necessary  implication, 
for  otherwise  it  cannot  be  justified  in  the  ex- 
ercise of  this  high  prerogative  of  sovereign- 
ty;"  of  Lawrence,  J. ,  in  Scammon  v.  Chirngo^ 
40  111.  146,  as  follows:    **The  law  [author- 
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izing  local  assessments]  must  be  strictly  fol- 
lowS  as  to  all  its  substantial  reouirements  :* 
and  of  Stuart,  «/.,  in  KyU  v.  Maiin,  8  Ind. 
84,  (relating  to  power  to  tax  for  local 
improvement,)  asiollows:  ''Possessing,  aa 
these  municipal  corporations  do,  the  power 
of  assessment  and  sale  of  private  propertv, 
often  wielded  by  the  indiscreet  and  selfish, 
the  grossest  abuses  would  inevitably  follow 
if  mey  were  not  held  strictly  within  the 
powers  granted  and  the  means  prescribed  for 
the  execution  of  these  powers.  **  In  no  just 
sense  can  it  be  said  that  an  ordinance  of  a 
city  council  authorizing  local  assessments  to 
defray  the  expenses  of  paving  a  street  is 
clearly  within  the  power  con^rred  by  the 
charter  of  such  city  to  pave  or  otherwise  im- 
prove sidewalks  and  gutters,  and  to  levy  and 
collect  local  assessments  to  pay  for  such  im- 
provements. It  is  true  that  a  sidewalk  aloDg 
a  public  street  is  part  of  the  street,  and,  by 
a  somewhat  strained  construction,  It  might 
be  said  that  a  requirement  to  pave  a  street 
woulti  include  the  sidewalks ;  out  the  con- 
verse of  the  proposition  is  by  no  means  true, 
as  the  sidewalkiB,  in  no  possible  sense,  can 
be  said  to  include  the  street  proper.  It  may 
be  said  that  granolithic  pavement  is  only 
adapted  to  sidewalks,  and  not  to  streets  at 
large,  and  that,  as  a  granolithic  pavement  is 
prescribed  by  the  ordinance,  by  fair  intend- 
ment, the  ordinance  ought  to  be  construed 
as  meaning  sidewalk  pavement,  and  not  street 
pavement ;  but  any  such  interpretation  would 
be  not  only  unauthorized,  but  directly  op- 
posed to  the  express  language  of  the  ordinance 
Itself.  Moreover,  the  charter  confers  upon 
the  city  council  authority  to  have  the  side- 
walks and  gutters  paved,  repaired,  altered, 
or  otherwise  improved,  but  prescribes  no 
particular  kind  of  pavement;  and,  if  the 
ordinance  under  consideration  be  valid,  then, 
under  it,  or  a  similar  ordinance  prescribing 
the  kind  of  pavement  to  be  laid,  the  city 
council  can  at  will  proceed  to  pave  not  only 
Main  street  through  its  entire  width,  but  any 
and  all  other  streets  in  said  city,  and  to  as- 
sess the  entire  expense  upon  the  property  of 
the  abutting  owners.  The  citizen  should 
never  be  exposed  to  such  peril ;  and,  in  the 
light  of  the  principles  above  laid  down,  he 
cannot  be  so  exposed ;  hence  nothing  sliort  of 
the  rule  of  strict  construction — a  rule  re- 
peatedly applied  by  this  court — can  serve  to 
restrain  the  rapacity  of  municipal  and  other 
corporations.  Therefore,  in  Orange  d  A,  R, 
Co,  V.  AlexandHa,  17  Gratt.  176,  Jud{f€  Jojnea 
said:  "It  is  undoubtedly  true,  as  held  by 
this  court  in  Riehm&nd  v.  Daniel,  14  Gratu 
887,  that  laws  conferring  the  power  of  taxa- 
tion upon  a  municipal  corporation  are  to  be 
construed  strictly. "  And  to  the  same  ofTect 
are  numerous  other  decisions  of  this  court. 

2.  The  assessment  in  question  is  clearly 
invalid,  in  that  the  city  council,  instead  of 
first  prescribing  the  width  of  the  sidewalk  in 
question,  as  provided  by  the  twenty- fourih 
section  of  the  city  charter,  delegated,  or 
rather  left,  the  whole  matter  to  the  city  en- 
gineer and  street  committee;  and,  in  doing 
so,  transcended  the  power  and  authority  con- 
ferred by  the  city  chnrter,  which  unauthor- 
ized assumption  of  authority  rendered  the 
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ftction  of  said  oo  incfl,  and  all  acts  done  in 
pursuance  thereui,  illegal  and  void.  In  this 
connection  it  is  important  to  refer  to  the  other 
two  ordinances  of  said  council,  relied  on  by 
the  city  of  Bristol  to  show  the  regularity  and 
validity  of  the  assessment  in  cjuestion.  In 
doing  this  it  is  well  to  bear  in  mind  that 
the  nrst  of  the  series  of  ordinances  on  the 
subject — that  of  August  5,  1890,  and  already 
considered — makes  no  mention  whatever  of 
any  sidewalk,  and,  of  course,  does  not  pre- 
scribe the  width  of  any  such  improvement. 
Is  this  defect  cured  bv  either  or  both  of  the 
ordinances  subsequently  i>assed  ?  It  certainly 
is  not.  The  first  of  them— that  passed  on  the 
14th  of  October,  1890— simply  declares  ^that 
all  persons  in  front  of  whose  property  gran- 
olithic pavements  have  been  or  may  be  laid, 
as  heretofore  provided  by  ordinance,  shall 
pay  for  the  same  in  three  e^ual  install- 
ments,— one  third  in  the  year  in  which  the 
same  is  completed  and  accepted  by  the  street 
committee,  and  the  balance  in  one  and  two 
years,  in  equal  installments :  provided,  that 
any  such  person  who  may  pav  for  the  same 
within  thirty  days  from  completion  as  afore- 
said, or  from  the  time  persons  are  notified  of 
the  same,  shall  be  entitled  to  a  discount  of 
10  per  cent  on  same ;  and  any  such  sums  as 
may  be  due  as  aforesaid  shall  be  collected  in 
t'.ie  same  manner  as  taxes  are  collected  for 
said  cit^."  The  city  of  Bristol  can  derive 
no  comix)rt  from  this  ordinance.  It  not  only 
does  not,  in  terms,  refer  to  the  improvement 
in  question,  or  in  any  way  identify  itself 
with  any  improvement  on  or  along  any  part 
of  Main  street,  in  the  city  of  Bristol,  but  en- 
tirely omits  any  mention  of  a  sidewalk,  or 
of  sidewalks,  either  on  or  along  said  Main 
street,  or  elsewhere  in  said  city ;  and  it  cer- 
tainly does  not  even  intimate  any  purpose  to 
prescribe  the  width  of  any  sidewalk.  The 
next  and  last  of  these  ordinances — that  passed 
on  the  19th  of  October,  1891 — contains  three 
sections,  which  have  been  already  set  forth. 
The  first  clause  of  the  first  section  of  this  or- 
dinance declares  **that  all  persons  along 
whose  property  the  said  city  has  or  may  lay 
down  a  ^anolithic  pavement,  whether  on 
the  fronts  or  sides  of  the  same,  are  hereby 
required  to  pav  the  actual  costs  and  expenses 
of  same  to  said  city,  except  the  costs  and  ex- 
penses of  grading  for  said  pavements  and  the 
sewer,  which  shall  be  paid  by  the  city.*' 
This  differs  from  the  last  preceding  ordinance 

(1)  in  that  for  the  first  time  payment  is  ex- 
pressly required  to  be  made  to  the  cit^  of 
the  actual  costs  and  expenses  of  granolithic 
pavements  laid  down  by  said  city,  whether 
along  the  fronts  or  sides  of  the  properties, 
respectively,    of  the  abutting  owners,   and 

(2)  in  excepting  from  the  charges  against 
such  owners  the  costs  and  expenses  of  grad- 
ing for  said  pavements  and  the  sewer,  which 
are  made  payable  by  the  city.  The  balance 
of  the  section  is  substantially  the  same  as 
the  liust  preceding  ordinance.  But  this  sec- 
tion, like  the  last  preceding  ordinance,  is 
general  in  its  scope  and  meaning ;  makes  no 
mention  of  any  sidewalk  improvement  on 
Main  street  or  elsewhere  in  said  city ;  and 
has  no  application,  either  express  or  by  nec- 
es^snry  implication,  to  the  improvement  in 
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question.  Indeed,  the  reasonable  implication 
is  that  it  was  not  intended  to  have  any  such 
application,  it  being  conceded  that  the  im- 
provement was  a  sidewalk  along  the  fronts 
of  the  properties  of  the  abutting  owners,  re- 
spectively, while  the  provision  of  the  section 
of  Uie  ordinance  under  consideration  charges 
upon  such  abutting  owners  the  actual 
costs  and  expenses  of  granolithic  pavements, 
''whether  on  the  fronts  or  sides"  of  such 
properties,  which  had  theretofore  been,  or 
might  thereafter  be,  laid  down  by  said  city. 
If,  therefore,  this  ordinance  was  passed  with 
especial  reference  to  the  sidewalk  improve- 
ment here  involved,  which  is  an  improvement 
along  the  fronts  of  the  abutting  properties, 
resp^ively,  it  is  difficult  to  perceive  the 
propriety  of  the  language  "  whether  on  the 
fronts  or  sides. "  Such  language  would  be 
appropriate  in  the  case  of  an  improvement  of 
a  similar  character  along  a  cross  street,  but 
not  ordinarily  so  as  respects  the  principal 
street  of  a  city  or  town,  where  lots,  and  im- 
provements thereon,  are  supposed  to  front  on 
such  principal  street.  Clearly  there  is  noth- 
ing in  this  first  section  of  the  ordinance  passed 
on  the  19th  of  October,  1891,  which  in  any 
way  sustains  the  contention  on  the  part  of 
the  city  of  Bristol  that  the  assessment  in  the 
present  case  is  regular  and  val  id.  The  second 
section  of  this  ordinance  is  as  follows :  **  The 
city  engineer  or  survevor  shall  furnish  to  the 
street  committee,  with  a  plan  of  the  street 
on  which  the  pavements  in  the  preceding 
section  has  been  or  may  be  laid,  the  squares, 
number  of  feet  on  said  pavement  along  each 
lot,  and  the  names  of  the  owners  thereof. 
From  this  plan,  bills  of  assessment  of  the 
costs  and  expenses  (as  provided  in  preceding 
section^  of  tne  pavement  to  the  owner  of  each 
lot  shall  be  made  out  by  the  commissioner 
of  the  revenue,  and  delivered  by  him  to  the 
treasurer  for  collection.  The  said  assess- 
ments, as  the  amounts  fall  due,  or  any  part 
thereof,  under  the  preceding  section,  shall 
be  collected  in  the  same  manner  as  other  taxes 
are  collected."  As  to  this  ordinance  of  19th 
October,  1891,  it  is  proper  to  say  it  was  passed 
long  after  the  completion  of  the  work  in 
question,  and  the  preceding  illegal  and  in- 
valid acts  of  the  council  could  in  no  way  be 
validated  thereby.  P<ige  v.  Bel'oin,  88  Va. 
985.  This  section,  like  the  preceding  one, 
in  no  manner  prescribes  the  width  of  the 
sidewalk  in  question,  or  of  any  sidewalk 
along  any  street  within  said  city  or  else- 
where. On  the  contrary,  In  the  most  general 
and  indefinite  way  it  refers  to  granolithic 
pavements,  whether  tLeretofore  or  thereafter 
to  be  laid,  without  reference  to  any  particular 
improvement ;  and,  in  the  same  general  way, 
simply  directs  the  city  engineer,  street  com- 
mittee, and  treasurer  to  do  certain  things 
looking  to  tiie  collection  of  local  assessments 
in  general.  Indeed,  there  is  not  to  be  found 
in  either  of  the  three  ordinances  any  express 
delegation  of  authority  to  the  city  engineer 
and  street  committee,  or  either  of  them,  or 
to  any  other  officer  or  person,  to  determine 
the  width  of  the  sidewalk  for  the  paving  of 
which  the  assessment  in  question  is  claimed 
to  have  been  made.  That  matter  seems  to 
have  been  entirely  ignored  by  the  city  coun- 


eeo 


YlROTKIA  SUPRIEMB    CoURT, 


FlCB.» 


k 


cll,  or  was  left  at  large,  and  subject  to  the 
arbitrary  will  and  caprice  of  the  city  engineer 
or  street  committee,  or  both,  as  the  one  or  the 
other,  or  both,  mi^ht  determine ;  for  while  it 
is  alleged  in  the  bill,  and  is  nowhere  denied, 
that  the  assessment  here  involyed  was  for  a 
granolithic  pavement  on  a  sidewalk  10  feet 
wide  along  that  part  of  Main  street  in  front 
of  the  appellant's  said  property,  it  nowhere 
appears  that  the  width  of  such  sidewalk  was 
ever  prescribed  by  either  the  city  council, 
the  city  engineer,  or  the  street  committee. 
The  nearest  approach  to  anything  like  au- 
thority to  either  the  city  engineer  or  the 
street  committee  to  prescribe  the  width  of 
said  sidewalk  is  found  in  the  provision  in 
said  ordinance  of  August  6,  1890,  authoriz- 
ing the  work  therein  required  to  be  done 
"  under  the  directions  and  supervisions  of  the 
street  committee."  But  this  cannot  be  suc- 
cessfully invoked  as  authority,  because — 
First,  it  does  not  amount  to  an  express  delega- 
tion of  the  power  to  prescribe  the  width  of 
Buch  sidewalk ;  meond,  the  work  or  improve- 
ment therein  provided  for  was  for  paving 
Main  street,  and  not  a  sidewalk  along  Uiat 
street ;  and,  third,  if  the  language  were  suf- 
ficiently explicit  and  comprehensive  for  the 
purpose,  yet  the  power  and  authority  con- 
ferred by  the  charter  upon  the  citv  council 
to  i)rescribe  the  width  of  sidewalks  Is  a  power 
which  the  council  had  no  authority  to  de- 
legate to  any  committee,  officer,  or  person. 
In  that  work  of  indisputable  merit,  American 
&  English  Encvclopedia  of  Law,  (vol.  15, 
pp.  1042,  1048,)  the  law  is  thus  concisely 
and  clearl V  stated :  "  The  general  legislative 
power  residing  in  the  state  government  may 
delegate  to  a  municipal  corporation  some 
portion  of  its  own  powers  which  are  held  in 
subordination  to  the  general  power.  But 
these  delegated  powers  given  for  local  objects 
are  regarded  as  trusts  confided  to  the  hands 
in  which  they  are  placed,  and  are  not  sub- 
ject to  be  delegated  by  the  repositories  of 
them.  The  rule  is  plain,  then,  that  the  legis- 
lative powers  of  a  municipal  corporation  can- 
not be  vicariously  exercised."  And  in  sup- 
port of  the  text,  as  above  given,  in  a  note, 
it  is  said:  "In  Oakland  v.  CarperUier,  18 
Cal.  540,  it  appears  that  the  board  of  trustees 
of  the  town  of  Oakland,  in  whom  the  legis- 
lature had  large  corporate  and  municipal 
powers,  were  authorized  'to  lay  out,  make, 
open,  widen,  regulate,  and  keep  in  repair 
all  streete,  bridges,  fences,  public  places  and 
grounds,  wharves,  docks,  piers,  slips,  sewers 
and  alleys,  and  to  authorize  the  construction 
of  the  same. '  Under  this  clause  the  board 
by  ordinance  gave  defendant  exclusive  priv- 
ilege of  laying  out,  esteblishing,  construct- 
ing and  regulating;  wharves,  etc.,  within  the 
citv  for  thirty-seven  years.  Held,  that  the 
ordinance  was  void  as  being  a  transfer  of  the 
corporate  powers  of  the  board.  **  In  State  v. 
BeU,  84  Ohio  St.  194,  it  was  held  that  au- 
thority to  grant  permission  to  build  a  street 
railroad  cannot  be  delegated  by  a  city  coun- 
cil to  any  officer  or  board.  In  Stats  v. 
HauseTf  68  Ind.  155,  it  was  held  that  the  duty 
of  the  common  council  of  a  city  to  issue, 
negotiate,  and  sell  bonds  was  one  which  they 
could  not  delegate  or  confer  upon  the  city 
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treasurer,  or  any  other  officer  or  person.  In 
Thompson  v.  Sehermerftom,  6  N.  Y.  92,  55 
Am.  Dec.  885,  9  Barb.  152,  it  was  held  that 
the  statutes  authorizing  the  common  council 
of  a  city  to  make  and  improve  and  prescribe 
the  manner  of  doing  it  could  not  be  delegated 
to  a  city  officer  or  committee.  "The  prin- 
ciple is  a  plain  one,"  says  Judge  Dillon, 
"that  the  public  powers  or  trusts  devolved 
by  law  or  charter  upon  the  council  or  govern- 
ing body,  to  be  exercised  by  it  when  and  in 
such  manner  as  it  shall  judge  best,  ( a  mot  be 
delegated  to  others.  This  principle,  its  scope 
and  Timitetions,  is  best  shown  by  examples 
of  ito  application  to  actual  cases.  Thus, 
where,  by  charter  or  statute,  local  improve- 
ments, to  be  assessed  upon  the  adjacent  prop- 
erty owners,  are  to  be  constructed  in  'such 
manner  as  the  common  council  shall  pre- 
scribe,' by  ordinance,  it  is  not  competent 
for  the  council  to  pass  an  ordinance  delegat- 
ing or  leaving  to  any  officer  or  committee  of 
the  corporation  the  power  to  determine  the 
mode,  manner,  or  plan  of  the  improvement 
Such  an  ordinance  is  void,  since  powers  of 
tills  kind  must  .  .  .  be  exercised  in  strict 
conformity  with  the  charter  or  incorporating 
act."  1  Dill.  Mun.  Ck)rp.  §96.  And  in  a 
note  the  author  cites  numerous  authorities 
in  support  of  the  text;  and,  among  other 
things,  says  that,  where  the  charter  gave  the 
city  power  to  require  streete  to  be  paved 
"in  all  cases  where  the  city  council  shall 
deem  it  necessary,"  it  could  not,  by  ordi- 
nance, make  the  mayor  the  judge  of  the  ne- 
cessity for  paving.  "So,  where  the  city  char- 
ter gives  the  city  council  power  to  construct 
sewers  of  such  'dimensions  as  ma^  be  pre- 
scribed by  ordinance,'  the  council  cannot, 
by  ordinance,  require  sewers  to  be  con- 
structed of  such  dimensions  as  may  be  deemed 
requisite  by  the  city  engineer  r  citing  St. 
Louis  V.  Clemens,  48  Mo.  895,  and  other  cases. 
These  authorities  sufficiently  exemplify  the 
rule  of  strict  construction  universally  de- 
clared and  admitted,  and  intended  to  restrict 
municipal  corporations,  in  the  exercise  of 
delegated  powers  to  the  exercise  of  such 
powers  only  as  are  clearly  comprehende«i  in 
the  words  of  the  grant,  or  derived  therefrom 
by  necessary  implication.  The  same  au- 
thorities illustrate  also  the  important  fact 
that  the  mere  grant  to  a  municipal  corpora- 
tion of  the  power  to  make  an  improvement 
does  not  imply  or  carry  with  it  the  power  to 
levy  a  special  assessment  upon  the  abutting 
property  to  defray  the  expense  of  the  im- 
provement. 

In  the  present  case  the  city  council  widely 
departed  from,  and  even  ignored,  the  plain 
terms  of  the  city  charter.  By  the  twenty- 
fourth  section  or  that  instrument  power  and 
authority  is  conferred  upon  the  council,  in 
lan^ruage  that  cannot  be  misunderstood,  "to 
have  the  sidewalks  and  gutters  along  any 
street  within  said  city,  such  width  as  they 
may  prescribe,  properly  paved,  or  otherwise 
improved,"  ete.  The  auty  thus  imposed  to. 
prescribe  the  width  of  sidewalks,  etc.,  was 
a  duty  imposed,  not  upon  the  street  com- 
mittee or  city  engineer,  but  upon  the  city 
council,  and  was  an  essential  prerequisite, 
without  which  there  was  no  authority  to  do 
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the  wor^,  and  of  conne  there  could  be  no 
valid  local  assessment  to  pay  for  it.  ''To 
entitle  a  municipal  corporation  to  recover 
i'rom  the  abutter  the  expense  of  constructing 
a  sidewalk  or  other  local  improvement,  it 
must  comply  with  all  conditions  precedent, 
whether  prescribed  by  charter  or  ordinance. 
Therefore,  if  the  order  of  the  city  council 
requires  the  sidewalk  to  be  built  on  the  side 
of  a  certain  street,  the  city  cannot  recover 
of  the  lotowner  an  assessment  for  building 
a  sidewalk  several  feet  from  the  side  of  such 
street ;  and,  where  the  ordinances  of  the  city 
provide  that  sidewalks  shall  be  constructed 
of  such  materials  as  the  city  council  may 
order,  the  city  cannot  recover  an  assessment 
unless  the  council  has  prescribed  the  kind  of 
material  out  of  which  they  should  be  built.** 
2  Dill.  Mun.  Corp.  §  811.  In  the  present 
ciise  it  is  not  material  to  determine  whether, 
by  tiie  ordinances  aforesaid,  it  was  the  in- 
tention of  the  city  council  to  delegate  to  the 
city  engineer  and  street  committee,  or  either 
of  them,  the  power  to  prescribe  the  width  of 
the  sidewalk  here  in  question,  or  whether 
the  whole  matter  was  left  to  them  at  large 
w  i  tlio u t  any  special  authority.  If  the  former, 
it  was  a  futile  attempt  to  delegate  a  power 
not  capable  of  delegation,  and  therefore  in 
excess  of  the  authority  conferred  by  the 
charter ;  and,  if  the  latter,  then  it  was  a  i>al- 
pable  omission  to  perform  a  duty  clearly  im- 
posed by  the  charter ;  and  in  either  event  the 
proceeding  was  irregular  and  illegal,  hj 
reason  whereof  the  assessment  in  question  is 
unauthorized  and  invalid.  In  other  words, 
there  was  a  clear  and  fatal  departure  from 
the  well -settled,  just,  and  reasonable  rule 
that  local  assessments  can  only  be  made 
-where  the  power  to  do  so  is  plainly  con- 
ferred and  strictly  followed.  The  rule  of 
strict  construction  applied  in  this  case  in  no 
way  contravenes  the  manifest  right  of  a 
municipal  corporation  to  employ  agents  for 
the  execution  of  ministerial  duties,  and  so 
there  may  be  express  legislative  authority 
for  the  delegation  of  duties  other  than  those 
strictly  ministerial,  and  not  invalid  as  a  del- 
egation of  discretionary  authority.  Hence, 
in  Hitchcock  v.  OcUvestan,  96  U.  S.  841,  24 
L.  ed.  659,  which  was  cited  with  approval 
by  Lewis,  P.,  in  Green  v.  Ward,  '82  Va. 
824,  it  was  held  that,  if  a  city  council  has 
lawful  authority  to  construct  sidewalks,  it 
may  direct  the  mayor  and  chairman  of  tlie 
committee  of  streets  and  alleys  to  make  a 
contract  on  behalf  of  the  city  to  do  the  work, 
lo  that  case  Mr,  Justice  Strong  said :  ^  We 
spend  no  time  in  vindicatin^r  this  proposi- 
tion. It  is  true  the  council  could  not  delegate 
all  the  power  conferred  upon  it  by  the  legis- 
lature, out,  like  every  other  corporation,  it 
could  do  its  ministerial  work  by  agents. 
Nothing  more  was  done  in  this  case.  The 
council  directed  the  pavements,  ordering 
them  to  be  constructed  of  one  or  the  other  or 
several  materials,  but  giving  to  owners  of 
abutting  lots  the  privilege  of  selecting 
which,  and  reserving  to  the  chairman  of  the 
committee  authority  to  select,  in  case  the  lot- 
owners  failed.  The  council  also  directed 
how  the  preparatory  work  should  be  done. 
There  was  therefore  no  unlawful  delegation 
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of  power.*  Tliat  case  is  readily  distin- 
guished from  the  case  in  hand.  There  the 
council  directed  as  to  all  the  substantial  pre- 
liminaries, and  delegated  to  its  agents  the 
performance  of  ministerial  duties  only.  Here 
the  legislature  onnmiitted  to  the  judgment 
and  discretion  of  the  city  council  the  im- 
portant duty  of  prescribing  the  width  of  the 
sidewalk,  and  the  council  attempted  to  in- 
vest the  street  committee  and  city  engineer 
with  the  exercise  of  that  power.  This  the 
council  had  no  power  to  do,  by  reason 
whereof  the  assessment  in  question  was  un- 
authorized, and  is  invalid  and  void. 

8.  If,  in  other  respects,  the  proceedings 
had  been  regular  and  valid,  yet  there  was  no 
authority  for  the  levy  on  the  steam  engine 
in  the  proceedings  mentioned.  The  property 
thus  levied  on  was  not,  and  had  never  been, 
on  the  abutting  lot  of  the  appellant,  and  was 
in  no  sense  a  part  of  such  property,  or  sub- 
ject to  such  levy.  The  assessment,  if  valid, 
is,  by  section  24  of  the  city  charter,  ex- 
pressly made  a  charge  upon  the  lots  of  ap- 
pellant abutting  on  the  improvement.  The 
authority  conferred  is  ''to  levy  and  collect 
such  local  assessments  on  each  of  such  lots 
or  pieces  of  land  as  may  be  necessary  to  pay 
for  said  improvements.  **  The  authority  con- 
ferred by  said  section— to  collect  such  as- 
sessments **  in  the  same  manner  as  other  taxes 
are  collected" — by  no  means  makes  such  as- 
sessments a  personal  charge  upon  the  lot- 
owners,  and  their  property,  of  whatever 
character  and  wherever  found,  (if  within  the 
jurisdiction,)  liable  to  levy  or  distress.  This 
is  made  plain  by  the  fifty- fourth  and  fifty- 
fifth  sections  of  said  city  charter,  which  is 
as  follows:  ''54.  All  goods  and  chattels, 
wheresoever  found,  may  be  distrained  and 
sold  for  taxes  assessed  and  due  thereon,  and 
no  deed  of  trust  or  mortguge  upon  goods  and 
chattels  shall  prevent  the  same  from  being 
distrained  and  sold  for  taxes  assessed  against 
the  grantor  in  such  deed."  The  assessment 
in  the  present  case  was  not  of  taxes  due  on 
any  goods  and  chattels  of  the  appellant,  but 
was  an  assessment  on  his  lots — his  real 
estate — abutting  on  the  improvement.  Then 
comes  the  fifty -fifth  section,  in  respect  to 
subjecting  real  estate  to  taxes  assessed  there- 
on, which  is  as  follows:  **55.  There  shall 
be  a  lien  on  real  estate  for  the  city  taxes  as 
assessed  thereon  from  the  commencement  of 
the  year  from  which  they  were  assessed.  The 
council  may  require  real  estate  in  the  city, 
delinquent  for  the  nonpayment  of  taxes,  to 
be  sold  for  said  taxes,  with  interest  thereon 
at  the  rate  of  10  per  centum,  and  such  per 
centum  as  the  council  may  prescribe  for 
charges.  Such  real  estate  shall  be  sold,  and 
may  be  redeemed  in  the  manner  prescribed 
by  law."  These  sections  are  too  plain  to 
need  explanation;  but,  independently  of 
them,  the  point  is  ruled  1^  ^be  decision  of 
this  court  in  Qreen  v.  Ward,  82  Va.  824, 
where,  in  deciding  a  similar  question,  which 
arose  under  the  charter  of  the  city  of  Alex- 
andria, Lewis,  P.,  says :  "In  no  case,  there- 
fore, can  such  an  assessment  be  held  a  per- 
sonal charge,  except  where  plainly  permitted 
by  legislative  authority,  and  there  is  no  such 
authority  in  the  present  case.     The  twentieth 
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■ectfon  of  the  charter  empowers  the  collect- 
ing of&cers  of  the  city  to  distraio  for  taxes 
and  levies  due  the  city,  but  its  language  does 
not  apply  to  special  assessments  for  street 
Improvements,  which  are  chargeable  on  real 
estate  only.  A  similar  question  arose,  and 
was  decided  in  the  same  way,  in  Neenan  t. 
Smithy  50  Mo.  525 :  It  is  true  that  to  make 
an  assessment  for  street  improvements  a  per- 
sonal charge,  and  to  collect  it  in  the  same 
way  that  ordinary  taxes  are  collected,  would 
be  a  more  expeditious,  and,  for  the  city,  a 
more  desirable,  mode  of  collecting  the  tax 
than  to  enforce  the  lien  of  the  assessment  by 
a  sale  of  the  property.  But  the  question  here 
is  one,  not  of  convenience,  but  of  municipal 
authority ;  and,  since  the  power  contenaed 
for  has  not  been  granted,  it  follows  that  the 
assessment  in  question  is  void." 

In  the  printed  notes  of  arguments  of  coun- 
sel the  question  was  discussed  whether,  under 
the  contitutlon  of  Virginia,  the  legislature 
bad  the  power  to  confer  upon  the  council  of 
the  city  of  Bristol  the  authority  to  levy  and 
collect  local  assessments  as  provided  by  the 
twenty- fourth  section  of  its  charter.  The 
same  question  was  carefully  and  at  length 
considered,  though  not  decided,  in  the  very 


recent  case  of  Narfclk  t.  CJuvmberlain,  17  Va. 
L.  J.  58,  not  yet  officially  reported).  As  in 
that  case,  so  here  it  is  not  absolutely  neces- 
sary to  a  proper  decision  of  the  case  that 
that  question  be  decided.  So,  for  the  pur- 
poses of  this  decision,  and  conc»eding,  for  the 
sake  of  the  argument,  that  the  power  con- 
ferred was  a  legitimate  exercise  of  legislative 
power,  yet  it  is  clear  that  the  power  thus 
conferred  was  not  pursued  as  the  law  requires, 
and  that  the  assessment  here  involved  cannot 
be  sustained.  It  is  not,  therefore,  to  be  un- 
derstood that  this  court  in  any  respect  recedes 
from  the  constitutional  view  of  the  subject 
expressed  in  Norfolk  ▼.  Chamberlain^  ntpra. 

For  the  reasons  above  stated,  we  are  clearly 
of  opinion  that  the  assessment  in  question 
was  levied  without  authority,  and  is  void, 
and  that  the  decree  of  the  court  below  dis- 
solving the  injunction,  and  dismissing  the 
plaintiff's  bill,  was  erroneous,  and  must  be 
reversed  and  annulled,  and  a  decree  entered 
here  perpetually  enjoining  the  said  city  of 
Bristol,  J.  L.  G.  smith,  treasurer  of  said 
city,  and  all  others,  from  proceeding  in  any 
way  to  collect  siiid  assessment, 
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Oondemnatlon  of  Utnd  fbr  aSpipellne  by 
a  water-supply  company,  formed  an- 
der  general  laws  to  convey  water  to  a 
city,  cannot  be  had*  where  it  is  not  shown 
that  the  company  has  a  leffal  rlirht  to  enter  upon 
or  condemn  land  in  Buoh  city,  or  baa  already  ao- 
qulred  the  right  to  construct  or  maintain  any 
waterworks  therein,  or  to  sell  or  dispose  of  water 
to  its  inhabitants,  since  the  public  use,  which 
will  Justify  condemnation,  depends  upon  the  dis- 
position of  the  water  after  it  reaches  the  oitj. 

(April  19, 18Q&) 

APPEAL  hj  defendants  from  an  order  of 
the  Circmt  Court  for  Waukesha  County 
appointing  commissioners  to  assess  the  dam- 
ages in  an  eminent  domain  proceeding  to  ac- 
quire the  right  of  way  for  water  pipes.  Be- 
tersed. 

Statement  by  Casaodayt  J. : 

It  appears  from  the  record  that  January  4, 
1893,  the  Wisconsin  Water  Company  filed 
with  the  clerk  of  the  circuit  court  for  Wau- 
kesha county  its  verified  petition,  addressed 


to  said  court  and  the  Judge  thereof,  stating, 
in  effect,  that  said  petitioner  was  duly  in- 
corporated and  organized  under  and  in  pur- 
suance of  the  laws  of  this  state.  That  the 
business  and  purposes  for  which  it  was 
formed,  and  in  which  it  was  by  law  au- 
thorized to  engage,  was  the  construction  and 
maintenance  oi  waterworks  and  connections, 
for  the  supply  of  the  inhabitants  of  the  cities 
of  Milwaukee,  Burlington,  Racine,  and  other 
cities  and  villages  with  water  for  domestic 
use  and  for  sanitary  purposes,  and  to  do  a 
general  waterworks  business ;  and  to  that  end, 
and  for  such  purpose,  to  build  and  construct 
all  necessary^  reservoirs  and  other  buildings 
and  appliances,  lay  pipes  and  pipe  lines,  and 
acquire  for  itself,  its  successors  and  assigns, 
the  title  in  fee  simple  to,  and  such  easement 
in  and  servitude  upon,  all  such  lands,  streets, 
roads,  highways,  and  places  as  might  be  nec- 
essary, and  to  use  and  hold  the  same,  and 
generally  to  do  any  and  all  requisites  nec- 
essary or  proper  to  be  done  to  convey,  dis- 
tribute, and  supply  water  to  the  inhabitants 
of  such  cities  and  villages,  or  any  of  them, 
for  hire.    That  it  haa  contracted  for  and 

Surchased  of  the  Waukesha  Hvgeia  Mineral 
pring  Company,  a  corporation  organized 
under  the  laws  of  Illinois,  owning  the 
Hygeia  and  Glenn  springs  in  Waukesha,  and 
that  it  then  owned  and  possessed  the  right 


Nora.— The  above  case  illustrates  well  the  princi- 
ples ffovemiQff  the  right  of  eminent  domain  so  far 
as  they  relate  to  public  nature  of  the  use  for 
which  lands  are  taken. 

For  private  roads  as  public  Improvements  for 
wblch  land  may  be  condemned,  see  note  to  Latah 
County  V.  Peiersoa  (Idaho;  16  L.  K.  A.  8L 

9u  L.  R.  A. 


As  to  flowage  of  lands  for  publio  pnrposes, 
note  to  Turner  v.  Kye  (Mass.)  14  L.  B.  A.  487. 

See  also,  on  the  general  subject,  natee  to  BarreB. 
Oo.  V.  Montpeller  ft  W.  Blver  B.  Go.  (Y t)  4  L.  B.  A* 
786;  Pittsburg,  W.  ft  K.  R.  Oo.  v.  Benwood  Iron 
Works  (W.  Va.)  SL.  B.  A.  68a 


See  also  29  L.  R.  A.  853. 
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to  use  said  springs,  and  the  bulldlnnig,  ma- 
chinery, and  apparatus  thereof,  to  the  extent 
necessary  for  all  purposes  for  which  the  peti- 
tioner mi^ht  require  the  same  in  its  business ; 
and  that  it  was  its  purpose  and  intention  to 
convey,  distribute,  furnish,  and  supply  water 
from  said  springs  for  drinking  and  sanitary 
purposes  to  the  inhabitants  of  Milwaukee, 
by  means  of  a  pipe  line  extending  from  said 
springs  to  the  city  of  Milwaukee,  to  be  laid 
and  constructed  on  a  line  or  route  extending 
from  said  springs  southerly  a  distance  of 
about  ten  miles,  to  ''Darling  Place,"  so 
called,  and  thence  in  a  northeasterly  diiection 
to  the  limits  of  the  city  of  Milwaukee.  That 
said  petitioner  had  actually  surveyed  its 
route  and  staked  out  the  center  line  thereof 
from  said  springs  to  the  city  of  Milwaukee, 
as  aforesaid.  That  said  pipe  line  was  nec- 
essary to  enable  said  petitioner  to  convey 
such  water  from  said  springs  to  the  city  of 
Milwaukee,  and  to  distribute,  furnish,  and 
supply  the  same  for  drinking  and  sanitary 
purposes  to  the  inhabitants  thereof.  That 
said  pipe  line  will  be  the  main  line  of  pipe 
of  said  petitioner.  That  it  is  authorized  by 
its  charter  to  construct  its  said  pipe  line  over 
the  route  aforesaid,  and  that  it  is  its  inten- 
tion, in  ffood  faith,  to  construct,  lay,  main- 
tain, ana  operate  said  pipe  line  over  and 
along  said  route.  That  its  line  had  been 
located  by  its  board  of  directors  upon  the 
line  so  staked  out.  That  for  such  purpose 
it  was  necessary  that  a  strip  of  land  one  rod 
in  width  be  acquired  by  said  petitioner  on 
and  along  the  line  of  said  proposed  route, 
and  that  such  right  of  way  had  been  fixed 
and  established  by  its  board  of  directors  at 
the  width  named.  That  the  lands  across 
which  said  pipe  line  had  been  so  staked  out, 
with  the  names  of  the  parties  who  owned  and 
occupied  the  same,  and  who  are  interested 
therein,  as  near  as  said  petitioner  could  as- 
certain, were  as  therein  specifically  stated. 
That  said  real  estate  so  described  was  re- 
quired and  was  necessary  for  the  purpose  of 
constructing,  maintaining,  and  operating  its 
proposed  pipe  line  from  said  springs  in 
Waukesha  to  the  city  of  Milwaukee.  That 
maps  of  said  route,  fully  showing  all  the 
facts  connected  therewith,  were  annexed  to 
said  petition.  That  none  of  said  owners  or 
occupants  or  persons  so  interested  were  in- 
fants, except  as  therein  stated,  and  none  of 
unsound  mind  or  unknown  to  said  petitioner, 
and  that  a  general  guardian  had  been  ap- 
pointed for  said  infants ;  and  prated  that  it 
miffht  be  determined  that  the  petitioner  was 
sntltled  to  take  the  whole  of  said  land  and 
real  estate  sought  to  be  acquired  by  proceed- 
ings herein,  and  also  for  the  appointment  of 
commissioners  of  appraisal  thereof,  and  that 
an  order  be  made  prescribing  that  notice  be 
^iven  of  the  time  and  place  of  hearing  said 
petition,  pursuant  to  law,  and  that  a  guard- 
ian ad  litem  be  appointed  for  said  infants. 
That  a  deed  was  executed  by  the  said  Wau- 
kesha Hygeia  Mineral  Spring  Company  to 
the  said  petitioner,  bearinp:  date  January  8, 
1808,  ana  acknowledged  .Tanuary  10,  1898, 
wherein  and  whereby,  in  consideration  of  one 
dollar  and  other  valuable  considerations  in 
hand  paid  by  the  said  petitioner,  the  receipt 
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whereof  was  thereby  confessed  and  acknowl- 
edged, the  said  Waukesha  Hygeia  Mineral 
Spring  Company  granted,  bargained,  sold, 
conveyed,  and  confirmed  unto  the  said  peti- 
tioner, its  successors  and  assigns,  forever,  all 
of  the  right  of  way^  already  acquired,  and 
pipe  line  already  laid,  by  the  said  Waukesha 
Hyeeia  Mineral  Spring  Company  between 
Bunintrton,  Racine,  and  Waukesha,  together 
with  an  material  on  hand  necessary  to  com- 
plete said  pipe  line  between  said  points, 
and  all  contracts  for  the  completion  of  the 
same,  and  all  contracts  for  right  of  way  be- 
tween said  points  theretofore  obtained  by  it ; 
and  also  the  right  to  use  the  springs  owned 
by  said  company,  and  the  buildings,  ma- 
cninery,  and  apparatus  thereof,  to  the  extent 
necessary  for  ail  the  purposes  for  which  the 
said  petitioner  may  require  the  same  in  its 
business ;  to  haye  and  to  hold  the  same  to  the 
said  petitioner,  its  successors  and  assigns, 
forever,  subject  to  the  mortgages  then  out- 
standing on  said  property  thereby  conveyed 
and  transferred.  That  January  12,  1898,  the 
board  of  directors  of  the  petitioner  au- 
thorized and  directed  the  president  and  sec- 
retary thereof  to  enter  into  a  contract  with 
the  said  Waukesha  Hygeia  Mineral  Spring 
Company,  to  the  following  effect,  and  the 
same  was  entered  into  accordingly,  and  which 
contract  bears  date  January,  1898,  wherein, 
in  consideration  of  the  covenants  therein  con- 
tained on  the  part  of  the  said  Waukesha 
Hygeia  Mineral  Spring  Company,  and  other 
valuable  considerations,  the  petitioner  there- 
by covenanted  and  a/orreed  with  the  said 
Hygeia  Compan^r  that  it  would  by  April  1, 
1898,  have  acquired  the  right  of  war  for  a 
pipe  line,  and  would  complete  its  pipe  line 
from  the  said  Hygeia  and  Olenn  springs  to 
a  point  east  of  Burlington  at  the  end  of  the 
pipe  line  which  had  theretofore  been  con- 
structed by  said  Hygeia  Company,  and  that 
it  would,  from  the  time  of  its  completion  of 
its  said  pipe  line  to  said  point,  continuously 
furnish  to  the  said  Hygeia  Company,  through 
said  pipe  line  at  said  point,  water  from  said 
springs  sufllcient  to  fill  a  six- inch  pipe,  until 
April  1,  1894,  at  and  for  the  sum  of  $60  per 
day :  provided,  always,  that  the  ability  of 
said  petitioner  to  furnish  said  water  to  the 
inhabitants  of  Milwaukee  and  Burlington 
shall  not  be  impaired  thereby.  That  said 
Hygeia  Company  thereby  covenanted  and 
agreed  that  for  the  water  so  furnished  it 
would  pay  to  the  petitioner  the  sum  of  $50 
per  day,  payable  on  the  15th  day  of  each  and 
every  month  at  the  office  of  said  petitioner 
in  Milwaukee,  and  that  the  petitioner  would 
pay  to  said  Hygeia  Company  $500  for  each 
and  every  day  which  should  elapse  after 
April  1,  1898,  until  said  pipe  line  to  said 
point  was  completed.  That  said  Hygeia  Com- 
pany thereby  covenanted  and  agreed  that  it 
would  pay  to  the  petitioner  $500  for  each  and 
every  oay  that  should  elapse  after  its  said 
pipe  line  should  have  been  completed  to  said 
point  near  Burlington,  before  April  1,  1898. 
That  the  petitioner,  immediately  upon  the 
acquisition  by  it  of  the  remainder  of  the 
rignt  of  way  for  said  pipe  line  to  said  Bur- 
lington, would  enter  upon  the  construction 
of,  and  forthwith  construct  and  equip  with 


«M 


WiacoNsni  Supbeub  Goubt. 


suitable  machinery,  pumping  works  suf- 
ficient to  furnish  water  from  said  spring  for 
the  purposes  of  said  petitioner,  and  to  enable 
it  to  comply  with  its  contracts  with  the  said 
Hygeia  Company;  and  that  the  petitioner 
would  take  a  lease  of  the  real  estate  upon 
which  said  springs  were  located  for  the  term 
of  ten  ^^ears.  and  gave  the  Hygeia  Company 
the  option  to  purchase  at  any  time  during 
said  term  said  pumping  works  and  ma- 
chinery, at  a  price  to  be  fixed  by  arbitrators, 
and  other  agreements  in  connection  there- 
with. That  upon  said  petition,  and  on  Jan- 
uary 4.  1898,  an  order  was  made  by  Hon.  A. 
Scott  Sloan,  judffe  of  said  circuit  court, 
fixing  January  18,  1898,  at  10  o'clock  A. 
M. ,  or  as  soon  thereafter  as  counsel  could  be 
heard,  at  his  chambers  at  Waukesha,  as  the 
time  and  place  of  hearing  the  petition,  and 
directing  that  notice  of  such  hearing  be 
given,  and  notice  thereof  was  given  accord- 
Inffly.  That  January  18,  1898,  certain  of 
satcl  landowners  moved  the  court  to  dismiss 
all  the  proceedings  in  said  matter,  including 
the  petition,  and  to  vacate  and  set  aside  said 
order  made  therein  January  4,  1898,  for  the 
reason  that  it  appeared  upon  the  face  of  said 
petition  that  it  aid  not  state  facts  sufficient 
to  authorize  the  court  to  make  such  an  order, 
and  that  it  did  not  state  facts  sufficient  to 
give  the  court  jurisdiction  to  act  in  the 
premises  in  the  manner  as  prayed  for  in  said 
petition.  That  on  the  same  day  certain  other 
landowners  appeared  and  filed  written  ob- 
jections to  granting  the  prayer  of  said  peti- 
tion, to  the  effect,  among  others,  that  there 
was  no  necessity  for  the  construction  and 
maintenance  of  waterworks,  either  in  Mil- 
waukee or  Burlington,  or  of  having  any  pipes 
laid  for  the  purpose  of  carrying  water  to 
ei  tber  of  said  places.  That  the  near ing  of  said 
matter  was  thereupon  adjourned  to  Febru- 
ary 9,  1893,  at  the  same  place.  That  Feb- 
ruary 9,  1898,  the  said  circuit  court  beinff  in 
cession,  with  Hon.  A.  Scott  Sloan  presidinff, 
the  said  jud^e  then  and  there,  on  his  own  mo- 
tion, entered  an  order  to  the  effect  that  ''the 
judge  of  this  thirteenth  circuit,  before  whom 
this  action  is  pending,  being  prejudiced  in 
the  matter,  hereby  requests  JwSige  FVank  M. 
Fish  to  attend,  hear,  and  determine  said 
matter.  **  That,  in  pursuance  of  said  order, 
said  Ju^e  Frank  M.  Fish  appeared  on  said 
February  9,  1898,  and  the  said  court  being 
then  and  there  in  session,  and  the  said  Frank 
M.  Fish  then  and  there  presiding  as  judge 
thereof,  the  said  landowners  demurred  to  said 
petition ;  and  after  hearing  arguments  on  said 
demurrer  and  said  motions,  and  on  February 
13,  1898,  the  said  court,  with  said  Judge 
Fish  presiding,  overruled  said  demurrer,  and 
denied  said  motions,  to  which  the  said  land- 
owners then  and  there  excepted.  That  the 
court  thereupon  heard  the  testimony  of  the 
respective  parties,  and  at  the  close  thereof, 
and  on  motion  of  counsel  for  the  petitioners, 
it  was  ordered  by  the  court  that  William 
McArthur,  of  Waukesha  county,  (Jeorge  R. 
Allen,  of  Walworth  county,  andL.  C.  Klein, 
of  Racine  county,  three  disinterested  free- 
holders residing  in  said  counties,  respect- 
ively, be  and  they  were  thereby,  appointed 
commissioners  to  ascertain  and  appraise  the 
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'compensation  to  be  made  to  the  owners  or 
persons  interested  in  the  real  estate  described 
in  said  petition  within  the  county  of  Wau- 
ke^ia,  for  the  purposes  of  said  petitioner, 
and  according  to  the  statute  in  such  case  made 
and  provided;  and  that  the  first  meetinir  of 
said  commissioners  be,  and  was  thereby  fixed 
to  be,  held  at  a  place  therein  named,  on 
February  31,  1898,  at  2  o'clock  P.  M.,  to 
which  order  the  said  landowners  then  and 
there  duly  excepted.  .From  said  last-named 
order  so  appointing  commissioners,  and  from 
the  whole  thereof,  the  said  landowners  bring 
this  appeal. 

MewTB.  Ryan  A  M.eFtoii,  for  appellants: 

The  direct  distance  from  Waukesha  to  Mil- 
waukee is  fourteen  and  one-half  miles,  while 
the  course  and  route  selected  and  staked  out 
b^  the  petitioner  herein,  is  a  distance  of  twenty- 
eight  miles.  The  legislature,  as  well  as  courts, 
have  only  the  risht  to  take  the  lands  of  per- 
sons which  may  be  actually  necessary  tacarry 
on  a  public  matter  and  the  necessity  must  exist 
for  the  taking  of  such  lands. 

Spring  VaUey  Water  Works  ▼.  San  MaU» 
Water  Works,  64  Cal.  128. 

This  court  cannot  say  that  it  is  necessary  to 
go  by  way  of  "Darling's  place"  and  construct 
a  system  of  works  for  the  city  of  Milwaukee, 
a  distance  of  twenty-eight  miles,  when  it  could 
be  done  by  crossing  over  lands  but  half  that 
distance. 

In  construing  this  statute  under  the  petition 
as  filed,  it  is  of  course  necessair  to  construe  it 
strictly,  for  all  powers  given  for  the  condem- 
nation of  private  property  for  public  use  must 
be  strictly  construed. 

Dill.  Mun.  Corp.  §  604;  Cooley,  Const.  Linu 
580,  581. 

A  corporation  formed  for  the  purpose  of 
constructing  and  maintaining  waterworks 
within  any  city  or  village  of  this  state,  has  no 
greater  power  and  no  more  rights  granted  to 
ft,  than  the  municipality  itself,  and  the  general 
doctrine  is  clear  that  a  municipal  corporation 
cannot  usually  exercise  its  powers  beyond  its 
own  limits, and  if  it  has  in  any  case  the  authority 
to  do  so,  such  authority  must  be  derived  from 
some  statute  which  expressly  or  impliedly  per- 
mits it. 

Houghton  Common  OouneU  v.  Etiron  Copper 
Min,  Go.  57  Mich.  547. 

There  must  be  something  set  out  in  the  pe- 
tition to  show  that  the  petitioner  herein  has 
made  either  a  contract  with  the  city  of  Mil- 
waukee or  has  obtained  the  right  or  franchise 
from  it  to  lay  mains  or  pipes  within  the  streets 
and  alleys  of  the  city,  to  supply  the  city  or  the 
inhabitants  thereof  with  water  for  the  pur- 
poses mentioned  in  the  statute,  to  make  this  a 
public  use. 

West  Biter  Bridge  Co.  ▼.  Dix,  47  U.  S.  6 
How.  547,  12  L.  ed.  551;  Be  DeanstiUe  Ceme- 
tery Asso.  66  N.  Y.  5«9,  23  Am.  Rep.  86; 
Ryerson  v.  Brown,  85  Mich.  888,  24  Am.  Rep. 
564;  8  Kent,  Com.  270. 

Cities  and  villages  have  such  an  interest  in 
the  highways  as  to  maintain  action  against  the 
encroachment  upon  by  wrongdoers. 

WauJcesha  Hygeia  Mineral  Springs  Co,  v. 
Waukesha,  88  Wis.  475. 

When  the  court  is  satisfied  that  the  purposes 
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of  the  petitioner  are  different  from  those  set 
forth  in  the  petition,  it  is  the  duty  of  the  court 
to  dismiss  the  petition. 

Farba  y.  Ddtuhmutt,  88  Iowa,  164;  OkUago 
dS.I.R  Co.  T.  WiltM,  116  HI.  449. 

No  condemnation  proceedings  can  be  had 
OTer  or  across  any  of  the  streets  of  the  city. 

JavMitown  y.  Ohieago^  B,  d  2f,  B,  Oo,  (19 
Wis.  648. 

J/r.  William  W.Wiflrht»with  ifr.Theron 
W.  Haiffht»  for  appellants: 

The  right  of  eminent  domain  or  inherent 
sovereign  power,  gives  the  legislature  the  con- 
trol of  private  property  for  public  uses  and 
only  for  such  uses.  If  the  legislature  should 
pass  an  act  to  take  priyate  property  for  a  pur- 
pose not  of  a  public  nature  or  if  it  should  ya- 
cate  a  grant  of  property  under  the  pretext  of 
some  public  use,  such  cases  would  be  gross 
abuses  of  the  discretion  of  the  legislature,  and 
fraudulent  attacks  upon  priyate  nghts,  and  the 
law  would  clearly  be  unconstitutional  and 
yoid. 

Powers  V.  Bergen,  6  N.  T.  858;  2  Kent, 
Com.  889,  840;  People  y.  Humphrey,  28  Mich. 
471.  9  Am.  Rep.  94;  Memp/iie  FreiM  Co.  y. 
Memphie,  4  Coldw.  419;  Weet  River  Bridge  Co. 
y.  Jhx,  47  U.  S.  6  How.  646,  12  L.  ed.  661; 
Lanee'e  App.  65  Pa.  16,  98  Am.  Dec.  122; 
Cohter  y.  TVefo  Water  Co.  18  N.  J.  Eq.  54;  4 
Sharswood  &  B.  Real  Prop.  486. 

The  articles  of  organization  of  the  petitioner 
herein  are  not  conclusiye  of  its  inteo lions. 

Milwaukee  8.  8.  Co.  y.  Milwaukee,  18  L.  R. 
A.  853,  88  Wis.  590. 

When  the  city  of  Eau  Claire  attempted  to 
seize  a  section  of  the  Chippewa  riyer  to  be 
used  either  for  the  constitutiootd  purpose  of 
public  waterworks  or  for  the  uncoDStitutional 
purpose  of  leasing  water  ix>wer  to  propel  ma- 
chinery, it  occupied  a  position  parallel  to  that 
of  the  petitioners  here,  which  undertakes  to 
seize  private  and  public  property  interests  for 
the  purpose  either  of  conforming  to  the  law  or 
of  aoioff  somethinir  which  the  law  does  not 
award  the  right  of  condenmation  of  any  prop- 
erty. 

In  the  Eau  Claire  case  {AttyGen,  y.  Eau 
Claire,  87  Wis.  487),  this  court  says:  "If  the 
power  be  alternative  and  optional,  either  for 
a  public  or  a  priyate  use — to  construct  a  dam, 
to  be  used,  when  constructed,  either  for  the 

{rarpose  of  waterworks,  or  for  the  purpose  of 
easing  the  water  power  for  manufacturing 
pui  poses,  in  the  discretion  of  the  city, — it  can- 
not be  upheld. 

See  Chicago  <Sb  JVl  TT.  B.  Co,  y.  Qalt,  188 
ni  657. 

The  assertions  of  the  petition  might  be  con- 
troverted by  circumstantial  eyidence. 

Weidenfeld  y.  Sugar  Run  R,  ro,  48  Fed. 
Rep.  615;  Edgewood  R,  C<fe  App.  79  Pa.  257; 
Re  Magara  FalU  db  Whirlpool  R,  Co.  108  N.  Y. 
E75;  h'e  Split  Rock  Cable  R.  Co.  128  N.  Y.  408. 

The  question  whether  the  use  to  which  pri- 
vate properly  is  proposed  to  be  devoted  by  leg- 
islative power  is  public  or  private  is  a  Judicinl 
one.  and  the  courts  are  not  concluded  by  any 
dec  laratioD  of  the  law-making  power  as  to  the 
nature  of  the  use. 

Waterloo  Woolen  Mfg,  Co.  y.  Shanahan,  14 
L.  R  A.  481,  128  N.  Y.  845;  Curtiss  v.  Whip- 
ple, 24  Wis.  850,  1  Am.  Rep.  187;  West  River 
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Bri€^  Co.  y.  Dix,  47  U.  S.  6  How.  507,  12  L. 
ed.  C^;  Cooley,  Const.  Lim.  586. 

A  possible  limited  use  by  a  few,  and  not 
then  as  a  right  but  by  way  of  permission  or 
fayor,  is  not  sufficient  to  authorize  the  taking 
of  pilyate  property  against  the  will  of  the 
owner. 

BeSplitBoek  Cable  B.  Co.  supra;  Be  Deans^ 
mUe  (fmetery  Amo.  66  K.  Y.  569.  28  Am.  Rep. 
86;  Be  Eureka  Baein  W,  db  Mfg.  Co.  96  N.  Y. 
42;  Be  Rochester,  KdkL.B.  Co.  110  N.  Y.  119; 
BeNmo  York,  L.  dt  W.  B.  Co.  99  N.  Y.  12. 

A  particular  improyement  palpably  for 
priyate  adyantage  only,  will  not  become  a 
public  use  because  of  the  theoretical  right  of 
the  public  to  use  it 

State  y.  Sibemia  Underground  B.  Co.  47  K. 
J.  L.  48. 

The  right  of  eminent  domain  gives  to  the 
Legislature  the  control  of  priyate  property  for 
public  uses,  and  for  public  uses  only. 

Clack  V.  White,  2  Swan,  540;  Forney  v.  Fre- 
mont, B.  dkM.V.  BCo.^  Neb.  465;  Weiden- 
feld y.  8ugar  Bun  B.  Co.  48  Fed.  Rep.  615; 
Evergreen  Cemetery  Asso.  y.  Beeeher,  58  Conn. 
551;  New  York  db  H.  B.  Co.  y.  Kip,  46  N.  Y. 
546,  7  Am.  Rep.  885;  Mills,  Em.  Dom.  48;  1 
Rorer,  Railroads,  291;  Pierce,  Railroads,  146. 

Any  one  interested  in  lands  sought  to  be 
condemned  may  plead  the  right  of  any  others 
against  the  condemnation  proceedings. 

Be  Niagara  FaUs  db  Whirlpool  B.  Co.  121  N. 
Y.  819. 

Mr.  D.  H.  Sanmer  also  for  appellants. 

Messrs.Tm  M.  Hoyt  and  Armer  A  Tiche- 
nor»  with  Messrs.  Qaarles»  Spence  A 
Quarlefl,  for  respondent: 

Mere  iospection  of  the  statute  will  show 
that  the  Legislature  intended  to  confer  the 
right  of  condemnation  for  the  purpose  of  lay- 
ing pipes  as  well  as  for  the  erection  of  pump- 
ing stations  and  stand-pipes,  and  that  the  leg- 
islature advisedly  used  the  word  ''works"  as 
bein^  the  most  comprehensive  term  which 
could  be  employed. 

RieftmondY.  Richmond  dbD.  R.  Co.  21  Gratt. 
607. 

There  can  be  no  question  as  to  the  power  of 
the  legislature  to  authorize  the  condemnation 
in  question. 

Beekman  y .  Saratoga  db  8.  B.  Co.  8  Paige.  45, 
8  L.  ed.  50,  22  Am.  Dec.  679;  Smeaton  y.  Mar- 
tin,  57  Wis.  864. 

There  is  no  limitation  upon  the  power  of 
the  legislature  in  this  respect,  if  the  purpose 
be  a  public  one. 

Secombe  y.  Milwaukee  db  St.  P.  B.  Co.  90  U. 
8.  28  Wall.  108,  23  L.  ed.  67;  Weir  y.  St.  Paul, 
8.  db  T.  F.  B.  Co.  18  Miun.155;  Smiths.  QouM, 
61  Wis.  81. 

The  performance  of  a  public  service  is  such 
an  employment  of  property  as  to  constitute  a 
public  use. 

People  V.  Salem,  20  Mich.  452,  4  Am.  Rep. 
400;  Pierce  y.  Drew,  136  Mass.  75,  49  Am.  Rep. 
7:  6  Am.  &  Eng.  Encyclop.  Law,  525;  Cohn  v. 
Wausau  Boom  Co.  47  Wis.  824;  Nnocomb  v. 
Smith,  2  Finney,  181;  Bloomjield  db  R.  Nat. 
Gas  Light  Co.  v.  Richardson,  68  Barb.  437; 
West  Virginia  Transp.  Co.  y.  Volcanic  Oil  db  C. 
Co.  5  W.  Va.  882. 

The  courts  have  recognized  the  public  use 
in  any  enterprise  which  would  conserve  the 
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miety,  health.  weU-heing.  or  conyenienoe  of 
the  public 

State  ▼.  Stwart,  6  L.  B.  A.  894,  74  WU.  020. 

The  distribution  of  water  for  drinking  pur- 
poses is  a  public  use. 

Fimddu  Lac  Water  Go,  ▼.  Fond  duLac  County, 
16  L.  R.  A.  681, 82  Wis.  822;  Bt.  Helena  Water 
Co.  V.  Fi/rbee,  62  CaL  182,  45  Am.  Rep.  659; 
Wayland  v.  Middlesex  County  Comre,  4  Gray, 
501 ;  BloomfiM  dt  R,  Nat  Oas  Light  Co.  t.  Biehr 
ardeon,  68  Barb.  446;  Ipstoic/i  MiUe  v.  Essex 
County  Comrs.  108  Mass.  868;  220  Bocfvester 
Water  Comrs,  66  N.  Y.  418;  Fleming's  App.  65 
Pa.  444;  Gould,  Waters,  §  241. 

Waterworks  may  be  exempted  from  taxa- 
tion because  of  tbeir  quasi  public  character. 

Portland  v.  Pcn-tland  Water  Go.  67  Me.  185. 

The  courts  are  reluctant  to  hold  that  a  use 
declared  public  by  the  legislature  is  not  so  in 
fact;  and  the  courts  will  take  this  course  only 
when  the  departure  by  the  legislature  is  pal- 
pable. 

Mills,  Em.  Dom.  g  10;  6  Am.  &  Eng.  En- 
cyclop.  Law,  524;  State  y.  Stetoart,  6  L.  R  A. 
894,  74  Wis.  620. 

The  company  must  necessarily  be  the  one 
to  cboose  where  construction  shall  commence. 

The  objection  that  the  petitioner  bad  not 
acquired  a  franchise  from  the  city  of  Milwau- 
kee is  answered  in  tbe  same  way,  but  it  is  ab- 
solutely disposed  of  by  the  authorities. 

Lewis,  Em.  Dom.  §  895;  CcUfornia  S.  R 
Co,  y.  Kimball,  61  Cal.  91. 

It  must  lie  in  the  discretion  of  the  company 
as  to  where  it  will  begin. 

Chicago  dt  W.  I.  B.  Co.  v.  Dunbar,  100  111. 
110;  Gilbert  Elet.  R.  Co,  y.  Kobbe,  70  N.  T.  861. 

The  facts  that  the  condemnation  sought  is 
for  a  public  purpose,  that  the  line,  when  built, 
will  be  a  public  enterprise,  and  that  the  use  to 
be  taken  is  limited  to  a  public  use,  would  be 
conclusive. 

National  Docks  B,  Co.  y.  Ocntrai  B,  Co.  82 
N.  J.  Eq.  755. 

The  public  character  of  the  enterprise  de- 
pends, not  upon  what  the  projectors  may  de- 
sire to  do,  but  upon  what  the  law  requires 
them  to  do. 

Be  New  York,  L.  A  W,  B.  Co,  99  N.  Y.  21; 
DeBuol  y.  Freeport  A  M,  Biver  B.  Co,  111  DL 
499;  Lumbard  y.  Stearns,  4  Gush.  60. 

The  law  is  sufficient  guarantee  for  all  prop- 
erty owners  in  this  regard. 

Olmsted  v.  Morris  Aqueduct  Proprs.  47  N.  J. 
L.  811. 

The  easement  acquired  by  condemnation 
proceedings  lasts  so  long,  and  only  so  long,  as 
the  use  for  which  it  was  acquired  continues, 
and  upon  a  cessation  or  abandonment  of  such 
use,  the  right  is  extinguished  and  the  land  is 
released  from  the  servitude. 

Locks  db  Canal  Proprs,  y.  Nashua  dt  L.  B, 
Co,  104  Mass.  1. 

A  corporation  may  incidentally  turn  to  ac- 
count a  part  of  its  property  not  immediately 
useful  to  the  charter  enterprise. 

Simpson  y.  Westminster  Palace  Hotel  Co,  2 
DeG.  F.  &  J.  141,  8  H.  L.  Gas.  712;  Armstrong 
▼.  Pennsylvania  B,  Co.  88  N.  J.  L.  1;  State  y. 
Eau  Claire,  40  Wis.  688;  BeU  y.  PlatteviUe,  71 
Wis.  146;  Green  Bay  dk  M,  Canal  Co,  y.  Eau- 
kavva  Water-POwer  Co.  70  Wis.  635;  St.  Louis 
y.  The  Maggie  P.  25  Fed.  Rep.  202. 

90  L.R  A« 


Cmmuodujt  J.,  deliyered  the  opinion  of 

the  court: 

The  statutes  proyide,  in  effect,  that  for  the 
construction  and  maintenance  of  waterworks 
for  the  supply  of  any  city  or  yilla^e  in  this 
state,  or  the  Inhabitants  thereof,  with  water 
for  protection  against  fire,  or  for  domestic 
use  or  sanitary  purposes,  every  corporation 
formed  for  such  purpose  under  the  laws  of 
this  state  is  hereby  authorized  to  acquire  the 
title  in  fee  simple  to,  or  such  easement  in, 
or  servitude  upon,  all  such  lands  as  may  be 
necessary  for  the  construction  or  maintenance 
of  such  works,  and  to  hold-  and  use  the  same 
for  that  purpose ;  and  such  lands  and  interests 
therein  may  be  acquired  by  such  corporations 
in  the  manner  provided  by  sections  1845-1857 
of  Rev.  Stat.  (Sanborn  &  Berryman,  Stat. 
g  827  b;  Laws  1882,  chap.  825 ;  Laws  1883, 
chap.  165.)  Such  a  corporation  may,  it 
would  seem,  be  formed  in  the  manner  pre- 
scribed by  chapter  86,  Rev.  Stat.,  as  amend- 
ed,— although  such  purpose  is  not  specifically 
named  in  section  1771, — in  view  of  the  con- 
text, and  the  provisions  of  the  act  giving 
such  authority  to  such  corporation,  and  the 
general  clause  in  the  section  last  cited,  which 
reads :  **  Or  for  any  lawful  business  or  pur- 
pose whatever,  except  the  business  of  bank- 
ing, insurance,  building  or  operating  pub- 
lic railroads,  or  plank  or  turnpike  roads,  or 
other  cases  otherwise  specially  provided  for.* 
This  seems  to  be  broad  enough  to  authorize 
the  formation  of  corporations  ''for  the  con- 
struction and  maintenance  of  waterworks  for 
the  supply  of  any  city  or  yillage  in  this 
state,  or  the  inhabitants"  thereof,  ^'with 
water  for  protection  against  fire,  or  for  do- 
mestic use  or  sanitary  purposes."  The  ques- 
tion here  invulved  is  whether  the  record  pre- 
sents a  case  authorizing  tibe  petitioner  to 
condemn  the  lands  described  in  the  petition 
for  the  purposes  mentioned.  The  contest  is 
not  one  between  the  petitioner  and  the  vil- 
lage of  Waukesha  or  its  inhabitants,  or  the 
owners  of  rival  springs,  but,  so  far  as  the 
law  is  concerned,  the  contest  is  solely  be- 
tween the  petitioner  and  the  owners  of  the 
lands  sought  to  be  condemned.  "The  prop- 
erty of  no  person  shall  be  taken  for  public 
use  without  just  compensation  therefor." 
Wis.  Const,  art.  1,  §  18.  It  is  firmly  settled 
that  the  legislature  has  no  power  to  author- 
ize the  taking  of  private  property  for  a  pri- 
vate use  without  the  owner's  consent,  even 
upon  the  makine  of  just  compensation  there- 
for. Pratt  y.  Brown,  8  Wis.  612;  Osbom 
y.  Hart,  24  Wis.  89,  1  Am.  Rep.  161 ;  CW- 
bertson  y.  Coleman.  47  Wis.  200 ;  Embury  v. 
Conner,  8  N.  Y.  511,  58  Am.  Dec.  825,  and 
notes;  Cole  v.  La  Orange,  113  U.  S.  1,  28  L. 
ed.  896 ;  Lewis,  Em.  Dom.  §  157. 

This  court  has  repeatedly" held,  in  effect, 
that  the  question  of  the  necessity  for  taking 
lands  for  public  use  by  right  of  eminent  do- 
main is  one  to  be  determined  by  the  legisla- 
tive department  of  the  government.  Smeaton 
y.  Martin,  67  Wis.  864 ;  Smith  y.  Gould,  59 
Wis.  641 ;  State  y.  Stewart,  74  Wis.  680,  6  L. 
R.  A.  894.  See  United  States  v.  Oregon  B.  dt 
Nav,  Co,  16  Fed.  Rep.  524.  Thus,  it  is  said 
by  Mr.  Lewis,  in  the  work  mentioned,  that 
*'the  necessity,  expediency,  or  propriety  of 
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exercising  tbe  power  of  eminent  domain,  and 
the  extent  and  manner  of  its  exercise,  are 
questions  of  general  policy,  and  belong  to 
tne  legislative  department  of  the  govern- 
ment.*^ Id.  g  162.  So,  this  court  has  held, 
in  the  cases  cited,  that  while  the  necessity 
for  such  taking  is  to  be  determined  by  the 
legislature,  yet  it  may  delegate  the  exercise 
of  such  right  to  town  or  municipal  officers. 
While  the  legislature  cannot  divest  itself  of 
sovereign  powers,  yet  in  the  exercise  of  such 
powers  it  may  select  such  agencies  as  it 
pleases,  and  confer  upon  them  the  right  of 
taking  private  property  for  public  use,  sub- 
ject only  to  the  limitations  contained  in  the 
constitution.  Lewis,  £m.  Dom.  §  242.  ''It 
may  be  regarded  as  settled  law  that  it  is 
solely  for  the  legislature  to  judge  what  per- 
sons, corporations,  or  other  agencies,  may 
properly  be  clothed  with  this  power."  Id., 
and  cases  there  cited.  The  question  of  such 
necessity,  however,  seems  to  be  entirely  dis- 
tinct from  the  question  of  such  public  use. 
Of  course,  the  legislature  or  its  agency  must, 
in  the  first  instance,  determine  whether  the 
use  for  which  it  is  proposed  to  make  the  con- 
demnation is  a  public  use ;  but  such  deter- 
mination is  not  final  as  to  the  character  of 
the  use.  Lewis,  Em.  Dom.  §  158.  In  the 
same  section  it  is  said :  **  All  the  courts,  we 
believe,  concur  in  holding  that  whether  a 
particular  use  is  public  or  not,  within  the 
meaning  of  the  constitution,  is  a  question  for 
the  Judiciary. "  See  also  Talbot  t.  Iltid- 
$on,  16  Gray,  417;  Be  DeanniUe  Cemetery 
As80,  66  N.  Y.  669,  23  Am.  Rep.  86 ;  Be 
Niagivra  FaiU  A  Whirlpool  B  Co.  108  N.  Y. 
875 ;  Coster  v.  Tide  Water  Co,  18  N.  J.  Eq. 
^\Be  St,  Paul  A  N,  P.  B,  Co,  84  Minn. 
227 ;  Tyler  v.  Beaeher,  44  Vt.  648,  8  Am. 
Rep.  898 ;  Smeaton  v.  Martin,  supra. 

It  would  be  very  difficult,  if  possible,  to 
define  in  a  single  sentence  Just  what  consti- 
tutes a  public  use,  as  determined  by  the 
adjudged  cases.  Mr.  Lewis  says,  in  eifect, 
that  it  is  the  power  of  the  ''state  to  appro- 
priate private  property  to  particular  uses  for 
the  purpose  of  promoting  the  general  wel- 
fare, **  (sec.  163:)  that  ''public  use  means  the 
same  as  use  by  the  public,  and  this,  it  seems 
to  us,  is  the  construction  the  words  should 
receive  in  the  constitutional  provision  in 
<lUfStion,*'  (sec.  165.)  "Though  the  property 
is  vested  in  private  individuals  or  corpora- 
tions, the  public  retains  certain  definite  rights 
to  its  use  or  enjoyment,  and  to  that  extent 
it  remains  under  the  control  of  the  legisla- 
ture. If  no  such  rights  are  secured  to  the 
public,  then  the  property  is  not  taken  for 
public  use,  and  the  act  of  appropriation  is 
void. "  Ilnd.  The  milldam  act  was  upheld  in 
this  state,  on  the  ground  that  the  land  flowed 
by  virtue  of  it,  and  the  water  power  thereby 
created,  was  devoted  to  a  public  use.  Tfiien 
V.  Voegtlander,  3  Wis.  461 ;  Pratt  v.  Brown, 
8  Wis.  603 ;  Fisher  v.  fforicon  Iron  db  Mfg, 
Co,  10  Wis.  851.  Where  such  mill  is  en- 
gaged in  doing  custom  work  for  any  and  all 
who  apply,  it  may  well  be  regarded  as  de- 
voted to  a  public  use.  Sadler  v.  Langham, 
84  Ala.  325.  So,  it  has  been  held  in  this 
state  that  the  taking  of  land  for  the  construc- 
tion of  a  ditch  to  drain  a  public  highway  is 
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I  the  taking  of  it  for  a  public  ase.  Smeaton 
V.  Martin,  supra.  Waterworks  for  the  sup- 
plv  of  a  city  or  village  in  this  state,  or  the 
innabitants  thereof,  with  water  for  protec- 
tion against  fire,  or  for  domestic  use  or  san- 
itary purposes,  may  be  devoted  to  the  gen* 
eral  welfare  of  such  municipality  or  its 
inhabitants,  and,  if  so  devoted,  we  perceive 
no  reason  why  Uiey  should  not  be  regarded 
for  the  public  use.  Atty-Oen,  v.  Bau  Claire, 
87  Wis.  400 ;  Wayland  v.  Middlesex  County 
Comrs,  4  Gray,  500 ;  Be  Middletovm,  82  N.  H!^ 
196 ;  Stamford  Water  Co,  v.  Stanley,  39  Hun, 
424;  Be  New  BoeheUe  Water  Co,  46  Hun, 
525 ;  St  Helena  Water  Co,  v.  Ft/rhes,  62  Cal. 
182,  45  Am.  Rep.  659.  In  Eentuckv  it  has 
been  held  that  "necessity  and  a  public  use 
must,  in  all  cases,  exist  as  a  condition  prece- 
dent to  the  legal  right  of  a  railway  company 
to  enforce  the  remedy  given  by  a  charter  to 
condemn  property."  Tra^  v.  ElizaJbetlitown 
L,  &  B.  5.  B,  Co,  80  Ky.  259.  In  the  same 
case  it  was  held  that  **  tbe  company  is  not  the 
judge  of  the  necessity  for  the  condemnation 
of  the  property,  or  of  the  character  of  its  use. 
The  decision  of  both  of  these  questions  be- 
longs to  the  court.  ^  In  Be  Niagara  Falls  d 
Whirlpool  B,  Co. ,  108  N.  Y.  375,  it  was  held, 
in  effect,  that  a  railroad  corporation  seeking 
to  take  property  in  invitum  for  the  purposes  oi 
its  roaa  must  be  able  to  show — First,  a  legis- 
lative warrant;  and,  secondly,  if  the  right  is 
challenged,  that  the  business  it  is  organized 
to  carry  on  is  public,  and  that  tbe  taking  of 
private  property  for  its  purposes  is  taking 
for  public  use ;  and  that  the  question  as  to 
whether  the  uses  are,  in  fact,  public,  so  as 
to  justify  such  taking,  is  a  judicial  one,  to 
be  determined  by  tiie  courts.  See  also 
Citizens  Waterworks  Co,  v.  Parry,  69  Hun, 
202,  affirmed,  128  N.  Y.  669 ;  Edgetoood  B. 
Co's  App.  79  Pa.  257 ;  Sterling's  App.  Ill 
Pa.  35,  56  Am.  Rep.  246. 

Upon  the  authorities  cited,  as  well  as  rea- 
son, we  are  constrained  to  hold  that  a  legis- 
lative warrant  of  the  necessity  of  the  taking 
and  that  the  same  is  for  a  public  use,  must 
coexist  as  conditions  precedent  to  the  right 
of  condemnation  in  all  cases.  Especially 
should  this  be  so  where,  as  here,  the  corpo- 
ration is  created  by  the  incorporators  under 
the  general  laws.  Here,  as  indicated  in  the 
foregoing  statement,  the  petitioner  only  seeks 
to  condemn  for  its  pipe  line  from  its  springs 
in  Waukesha,  by  way  of  Darling  place,  to 
the  city  limits  of  Milwaukee.  There  is 
nothing  in  the  record  showing  any  legal  right 
in  the  petitioner  to  enter  upon  or  condemn 
land  in  that  city.  It  does  not  appear  that 
the  petitioner  has  secured,  by  way  of  con- 
tract or  otherwise,  the  right  to  construct  or 
maintain  waterworks,  or  to  lay  pipe  therein, 
or  to  sell  or  dispose  of  the  water  so  to  be 
conveyed  by  pipes  to  the  inhabitants  of  that 
city.  For  auirht  that  appears,  such  pipe  line 
may  terminate  at  such  city  limits,  or  the 
water  to  be  conducted  through  the  same  be 
there  put  to  private  use.  There  can  be  no 
public  use,  except  in  supplying  the  city  or 
its  inhabitants  with  water  for  the  uses  and 
purposes  mentioned.  Until  the  ri^ht  to  so 
supply  the  city  or  its  inhabitants  with  water 
is  secured,  there  can  be  no  right  to  condemn. 
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The  declared  purpose  of  the  petitioner  is  to 
take  the  water  from  its  springs,  and  convey 
it  through  the  pipes  to  be  laid  to  the  city, 
and  there  to  supply  the  city  or  its  inhab- 
itants. The  transportation  is  purely  inci- 
dental to  such  supply  for  such  public  use  in 
the  city.  Without  the  right  in  the  peti- 
tioner to  so  supply  for  such  public  use,  the 
condenmation  here  sought,  to  lay  such  pipe, 
would  necessarily  be  independent  of  such 
public  UM.    It  is  entirely  unlike  a  railroad^ 


which  is  used  by  the  public  along  the  whole 
line.  In  the  case  at  bar  the  right  to  so  sup- 
ply for  such  public  use  at  the  terminus  gives 
character  to  the  whole  enterprise.  We  are 
forced  to  the  conclusion  that  the  showing 
made  was  insufficient  to  authoriase  such  con- 
demnation. 

The  ordar  cf  the  Circuit  Court  U  reversed^ 
and  the  cause  is  remanded,  with  direction  to 
dismiss  the  proceedings. 
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Henry  George  DUN8TAN,  Beept., 

V. 

Cecil  Campbell  HIGGINS,  Appt. 

(188  N.  Y.  7a) 

1*   The  reftual  of  a  fbreiina  court  to  al- 
low a  commtMion  to  examine  a  witness 

In  this  country  does  not  render  the  Jadgment  of 
that  coort  subject  to  coiiateral  attack. 


8«  A  forei|pi  Jndf^ent  Is  eoneloflive 
npon  the  merits  and  can  be  Impeached 
only  by  proof  ttiat  the  court  In  ^rhlch 
It  was  rendered  had  no  Jurisdiction  of 

the  Bubject-matter  of  the  action  or  of  the  person 
of  the  defendant,  or  that  It  was  procured  by 
means  of  fraud. 

(April  11,1808.) 

APPEAL  by  defendant  from  a  Judgment 
and  order  of  the  General  Term  of  the  Su- 


KoTE.^CondwtvenesB  of  judgment  rendered  in  a 

foreign  country. 

L  Foreign  judgments  in  rem. 

In  reference  to  Judfirments  and  decrees  in  rem 
there  is  no  conflict  of  law  in  civilized  countries. 
The  Jurists  on  the  continent  of  Europe  yieJd  their 
full  assent  to  the  principles  sustained  hy  the 
courts  where  the  common  law  prevails.  Qrignon 
T.  Astor,  43  n.  B.  8  How.  819, 11  K  ed.  888. 

Foreign  Judgments,  in  rem^  in  regrard  to  personal 
property,  are  conclusive  in  cases  where  the  court 
has  Jurisdiction,  so  far  that  the  same  question  can- 
not be  affain  litigated.  Felton  y.  Platner,  18  Ohio, 
809, 48  Am.  Dec  197. 

a.  Sentences  of  eourtsof  ckfmfratty. 

The  first  reported  case  by  which  the  conclusive- 
nesB  of  foreign  sentences  of  courts  of  admiralty 
was  detennined  was  that  of  Hughes  y.  Oomelius,  8 
Show.  882. 

Lard  Holt  in  Green  y.  Waller,  2  Ld.  Baym.  808, 
and  in  Ewer  y.  Jones,  Id.  986,  mentions  the  case  of 
Hughes  V.  Gomelius  as  an  authority. 

Judge  BuUer,  N.  P.  240,  extended  the  principle 
to  the  case  of  insurance. 

This  was  in  an  action  ui>on  a  policy  with  the 
warranty  that  the',  ship  wca  Swedish.  The  sen- 
tence of  the  French  admiralty  court  condemning 
the  ship  as  English  was  held  conclusive. 

In  1764  the  case  of  Femandes  v.  I>aCk)6ta,  Litt.  af- 
ter HlL  4  Qteo.  III.  (cited  in  Park.  Ins.  407),  was 
tried  before  Lord  Mansfield. 

The  ship  insured  was  warranted  Portugese.  To 
prove  that  she  was  not  the  defendants  produced  a 
copy  of  the  sentence  of  condenmation,  by  which 
the  ship  was  adjudged  not  to  be  Portugese,  but 
without  the  libel. 

He  also  produced  an  answer  of  the  defendant  In 
the  English  court  of  chancery  admitting  that  the 
ship  was  condemned  as  not  being,  or  under  pre- 
tense of  not  being,  Portugese.  It  was  held  that, 
though  the  libel  ought,  in  strictness,  to  have  been 
produced,  yet,  the  admission  of  the  plaintiff  In  his 
answer  in  chancery,  united  to  the  expresrion  used 
in  the  sentence  of  condemnation,  was  sufficient 
evidence  for  the  court  to  proceed  upon.  And  al- 
though the  decision  depended  on  the  question  of 
the  conclusiveness  of  foreign  sentences,  that  ques- 
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tlon  was  not  agitated  at  the  trial.  Their  conclu- 
siyeness  seems  co  have  been  taken  for  granted. 
Aud  see  Bemardl  v.  Motteux,  2  Dougl.  574. 

And  I«ord  Kenyon  in  Christie  y.  Secretan,  8  T.  IL 
196,  says  the  rule  has  been  acknowledged  eyer 
since  the  case  of  Hughes  y.  Cornelius,  supra. 

Every  sentence  of  condemnation  by  a  competent 
court,  haymg  Jurisdiction  over  the  subject-matter, 
iscondusiye  as  to  the  title  to  the  thmg  claimed  un- 
der it.  Rose  v.  Himely,  8  U.  S.  4  Cranch,  241,  2  L. 
ed.eos. 

In  Hudson  y.  Gueetier,  8  U.  8. 4  Cranch,  298, 2  L. 
ed*  625,  it  was  said  that  where  a  seizure  is  made  for 
the  yiolatlon  of  a  municipal  law,  the  mode  of 
proceeding  must  be  exclusively  regulated  by  the 
sovereign  power  of  the  country,  and  no  foreign 
court  can  question  the  correctness  of  what  Is  done, 
unless  the  court  passing  the  sentence  loses  its  Juris- 
diction by  some  circumstance  which  the  law  of 
nations  can  notice. 

As  to  prize  decree  of  a  court  of  the  confederate 
states,  see  The  Lllia,  2  Sprague,  Dec.  177,  cited  also 
under  heading  as  to  Judgments  of  the  courts  of  the 
confederate  states. 

In  Williams  v.  Armroyd,  11  XT.  S.  7  Cranch,  428, 8 
L.  ed.  893,  Chi^  Justice  Marshall  eaid:  ''It  appeni-s 
to  be  settled  in  this  country  that  the  sentence  of  a 
competent  court,  proceeding  in  rem^  is  conclusive 
with  respect  to  the  thing  itself,  and  operates  as  an 
absolute  change  of  the  property.  By  such  son tt- nee 
the  right  of  the  former  owner  is  lost  and  a  com- 
plete title  given  to  the  person  who  claims  under 
the  decree.  No  court  of  co-ordinate  Jurisdiction 
can  examine  the  sentence.  The  question  there- 
fore, respecting  its  conformity  to  general  or  munio- 
ipal  law  can  never  arise,  for  no  oo-ordinate  tribu- 
nal is  capable  of  making  the  inquiry." 

In  this  case  it  was  held  that  an  American  owner 
could  not  reclaim  in  the  courts  of  this  country  his 
property  which  had  been  seized  and  condemned  in 
a  French  court  under  the  Milan  decree.  And  this 
notwithstanding  that  edict  was  unjust  in  itself, 
C01  ;raryto  the  law  of  nations,  and  in  violation  of 
neutral  rights,  and  had  been  so  declared  by  the 
legislative  and  executive  departments  of  the  gov* 
emmentof  the  United  States. 

By  the  California  Code  of  avil  Procedure,  1 1914, 
it  Is  provided  that  the  Judicial  record  of  a  court  of 


See  also  25  L.  R.  A.  699. 
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preme  Court,  First  DepartmeDt,  affirming  a 
judgmeDt  of  a  trial  term  for  New  York  County 
In  favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  foreign  judgment,  and  also 
afiSrming  an  order  refusing  a  commission  to 
take  testimony  in  a  foreign  country.  Appeal 
from  judgment  affirmed  and  from  order  die- 
mieeed. 


The  facts  are  stated  in  the  opinion. 

Mr.  Cecil  Campbell  ILiggiwrn,  with  Ifh 
Frank  SuUiTaa  9mltli»  for  appellant: 

Defendant  ought  not  to  be  compeUed  to  pay 
the  plaintiff  any  sum  upon  a  mere  arbitrary 
legal  formula,  wholly  without  merit  and  oper- 
ating as  gross  hardship  against  him. 

Story.Eq.  Jur.  §887. 


admiralty  of  a  foreign  oonntry  shall  have  the  same 
ecrect  as  if  it  were  the  reoord  of  a  ooart  of  admiralty 
of  the  United  States. 

Ever  since  the  case  of  Lothian  y.  Henderson.  8 
Bos.  A  P.  409,  was  decided  in  the  House  of  Lords  it 
has  been  the  settled  doctrine  of  the  Bnglish  courts 
that  all  sentences  of  foreiirn  oourts  of  competent 
Jurisdiction  to  decide  questions  of  pilae  are  to  be 
received  as  conclusive  evidence  In  actions  upon 
policies  of  insurance,  upon  every  subject  imme- 
diately and  properly  within  the  Jurisdiction  of  such 
foreign  oourts,  and  upon  which  they  have  pro- 
fessed to  decide  Judicially.  In  Bolton  ▼.  Oladstone, 
5  East.  186,  the  question  was  whether  a  warranty 
of  neutrality  in  a  policy  of  insurance  had  been 
maintained  or  falsified,  and  the  French  prise  court 
havinir  decided  upon  this  question,  such  decision 
was  held  conclusive. 

In  oetioiw  on  poUefet  C!f  marine  Ifwiirtifies. 

As  has  been  pointed  out  above,  Jtid^s  BuUer  ap- 
plied the  general  principle  In  an  action  to  recover 
the  insurance  on  a  vessel  condemned  In  a  foreign 
court. 

The  Judgment  of  a  foreign  court  of  admiralty  Is 
conclu^ve  between  the  insurer  and  the  insured. 
Gucullu  T.  Louisiana  Ins.  Go.  6  Mart.  K.  8.  464, 10 
Am.Bep.109. 

The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  Is  con- 
clusive evidence  of  that  fact  in  an  action  on  the 
policy  of  insurance.  Croudson  v.  Leonard,  8  U.  8. 
4  Cranch,  484, 2  L.  ed.  070. 

fircwn  V.  Union  Ins.  Co.,  4  Day,  179, 4  Am.  Dec. 
204,  was  an  action  on  a  policy  of  insurance  in  which 
it  was  held  that  the  decree  of  a  foreign  court  of 
admiralty  condemning  the  cargo  of  a  vessel  as 
enemies*  property,  was  conclusive  evidence  of  the 
fact.  Swift,  J.,  in  this  case  said:  **I  apprehend  our 
acknowledgment  of  the  authority  of  the  law  of 
nations,  and  our  adoption  of  the  marine  law  have 
established  principles  decisive  of  this  question. 
The  law  of  nations  is  a  rule  of  conduct  obligatory 
on  sovereign,  independent  states;  and  the  right  of 
capture  on  the  high  seas  by  nations  at  war  Is 
clearly  a  part  of  that  law.  The  decrees  of  Judicial 
tribunals  proceeding  according  to  the  law  of  na- 
tions must  be  conclusive,  as  far  as  that  law  is  rec- 
ognized, for  the  same  reason  that  the  Judgments 
of  courts  proceeding  according  to  municipal  law 
are  conclusive  as  far  as  that  law  extends.  In  all 
civilized  states  courts  are  constituted  that  have 
Jurisdiction  of  questions  of  prize  and  are  to  decide 
according  to  the  law  ot  nations.  In  these  cases 
the  proceedings  are  in  rem;  and  every  person  in- 
terested is  supposed  to  be  a  party  to  them.  When- 
ever, then,  a  court  of  admiralty  In  one  country, 
acting  as  a  prize  court,  decides  on  the  question  of 
prize  and  condemns  captured  property,  such  sen- 
tence or  decree  must  be  conclusive  evidence,  when 
the  same  question  shall  arise  in  any  other  country 
recognizing  the  law  of  nations,  on  the  same  prin- 
ciple that  the  Judgment  of  a  municipal  court  is 
conclusive  between  the  same  parties  and  their  rep- 
resentatives, whenever  the  same  question  shall 
ari£e  in  another  court  in  the  same  country  where 
the  Judgment  was  rendered.  As  we  have  adopted 
the  law  of  nations  we  must  take  It  with  all  its  con- 
pequencee;  and  we  can  have  no  more  right  to  deny 
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the  conclusiveneas  of  the  sentence  of  a  foreign 
court  of  admiralty  acting  as  a  prize  court  accord- 
ing to  the  Jaw  of  nations  when  the  same  question 
arises  before  us  than  we  have  to  deny  the  coodu- 
siveness  of  a  Judgment  of  a  court  in  this  state, 
when  the  same  question  arises  between  the  same 
parties  in  another  court;  or  ttian  we  have  to  deny 
any  other  principle  of  the  law  of  nations.  I  should 
therefore  deem  the  decree  of  the  court  of  admir- 
alty to  be  conclusive  in  this  case,  not  c  n  the  au« 
thority  of  the  decisions  In  Great  Brital  i,  but  on 
the  authority  of  the  law  of  nations,  which  is  a  part 
ot  the  common  law  of  the  land.  At  the  same 
time  it  Is  not  Improper  to  observe  that  the  courts 
of  Westminster  Hall  have  uniformly  paid  such  a 
sacred  regard  to  principle  in  their  decisions  that 
they  may  be  deemed  good  evidence,  not  onij  of  na- 
tional law,  but  of  common  law,  and  are  entitled  to 
the  hlffhest  respect  in  all  countries  goven  ed  by 
the  same  general  rules  of  Jurisprudence.** 

Walton  V.  Bethune,  2  Brev.  468, 4  Am.  IV  o.  607, 
was  an  action  on  an  Insurance  policy,  contaik'ing  a 
warranty  that  the  cargo  was  neutral  properir*  It 
was  held  that  the  decree  of  a  British  vice-admir- 
alty court  condemning  the  cargo  as  enemies* 
property  was  conclusive  evidence  to  falsify  the 
warranty. 

ICagoun  V.  New  England  M.  Ins.  Go.,  1  Story,  0. 
0. 197,  was  an  action  against  the  underwriters  for 
the  insurance  on  a  vessel  which  had  been  detained 
in  a  port  of  the  republic  of  New  Orenada  undez 
pretense  of  a  violation  of  the  revenue  laws,  until 
she  was  so  much  injured  as  to  be  a  total  loes.  The 
question  aroee  whether  the  seizure  was  Justtfiable 
or  founded  upon  probable  cause.  The  appellate 
court  in  New  Grenada  had  delivered  a  sentence 
affirming  that  there  was  no  Justifiable  ground  for 
the  seizure  of  the  schooner.  It  was  hcdd,  following 
Bradstreet  v.  Neptune  Ins.  Co.,  8  Sumn.  600,  that 
there  not  appearing  to  have  been  fraud,  the  sen- 
tence was  conclusive,  and  that  the  underwriters 
were  liable.  It  was  questioned  whether  the  sen- 
tence of  a  foreign  court,  acting  in  rem,  would  be 
re-examinable  as  to  its  validity  either  in  cases  of 
condemnation  or  acquittal  upon  the  mere  ground 
that  there  had  been  false  swearing  by  the  agents 
of  some  of  the  parties  in  interest. 

The  question  as  to  the  conclusiveness  of  decrees 
of  admiralty  courts,  open  until  that  time  in  Mas- 
sachusetts, was  settled  by  the  decision  of  Baxter 
V.  New  England  IL  Ins.  Co.,  6  Mass.  277, 4  Am.  Dea 
1^5,  where  it  was  held  that  in  an  action  on  a  policy 
of  insurance,  a  sentence  of  a  foreign  court  of  ad- 
miralty was  conclusive  evidence  of  everything 
clearly  expressed  in  it.  In  the  course  of  the  ar- 
gument Sedgwick,  J^  said:  ''It  has  been  said  that 
the  assured  ought  not  to  be  concluded  by  a  for- 
eign sentence,  because  the  court  of  admiralty  must 
be  supposed  to  be  partial  to  the  nation  to  which 
they  belong,  and  for  whose  benefit  they  decree 
condemnation.  To  this  I  answer.  In  the  first  place, 
that  such  partiality  is  not  to  be  presumed  by  one 
court  In  the  conduct  of  another.  .  •  .  Again  It  is 
to  be  observed  that  It  is  Inevitable  that  the  courts 
of  a  belligerent  must  dedde  on  questions  of  this 
nature:  and  that  as  to  the  direct  effect  of  their  de- 
cisions, their  Jurisdiction  Is  ezoiusive;  and  also  that, 
as  to  the  means  by  which  they  come  to  the  result, 
they  employ  other  process  and  evidence  than  are 
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Kbw  Tobk  Coubt  of  Affbalb. 


A  distinctloD  has  been  made  between  the 
effect  of  a  forelRn  Jodgment  sought  to  be  en- 
forosd  as  a  cause  of  action,  and  that  of  the 
same  judgment  produced  by  the  defendant  as 
a  bar. 

PhiUips  ▼.  Hunter,  2  H.  Bl.  410;  Weodbunhe 
▼.  Hummer,  4  Barn.  &  0.  625. 


Fordgn  judgments  are  merely  prima  fade 
when  brought  forward  as  a  cause  or  action,  but 
are  conclusive  when  called  into  question  inci- 
dent ally  or  by  a  plea  in  bar. 

WMer  Y.  Witler,  1  Dougl.  1;  Buttriek  t. 
AUen,  8  Mass.  278,  5  Am.  Dec.  105;  OaJbraUk 
Y.  NetnUe,  cited  in  6  East,  473;  Wood  y.  Qam- 


practiced  or  known  in  the  courts  of  common  law, 
and  from  the  nature  of  the  subject  it  fa  necessary 
that  they  should.  When,  then,  an  Insurance  is  made 
upon  property  warranted  neutrali  it  appears  to 
me  to  be  reasonable  to  believe  the  meaolnir  of  the 
parties  to  tbe  contract  to  be,  that  the  Insured  shall 
be  holden  to  prove  the  truth  of  the  facts  which  he 
alBrms  in  the  courts  by  which  he  knows  they  must 
be  decided.** 

But  in  one  case,  at  least,  it  has  been  decided  that 
the  parties  may  provide  a^rainst  the  conclusive 
effect  of  the  Judgment  by  a  stipulation  in  the 
policy. 

In  Calhoun  v.  Insurance  Go.  of  Pennsylvania,  1 
Binn.  298,  the  question  arose  in  a  policy  of  insur- 
ance oontaininfiT  a  warranty  of  American  property 
"^to  be  proved  if  required  in  the  dty  of  Philadel- 
phia and  not  elsewhere.**  The  vessel  was  seized 
and  condemned  by  an  admiralty  court  at  Gibraltar. 
The  court  considered  that  evidence  on  the  subject 
was  admissible,  and  decided  that  the  acts  relied  on 
were  not  a  breach  of  the  blockadeu 

The  Kew  Tork  courts  seem  to  stand  alone  in 
their  refusal  to  adopt  the  otherwise  universal  rule. 

In  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  Si,  19  Am. 
Dec.  649,  CVkanceUorWal worth  decJared  it  to  be  the 
settled  law  of  New  York  that  the  sentence  of  a 
foreign  court  of  admiralty  condemning  the  prop- 
erty as  a  good  and  lawful  prize,  according  to 
the  law  of  nations,  was  conclusive  to  change  the 
property,  but  only  prima  facie  evidence  of  the 
facts  on  which  the  condemnation  purported  to 
have  been  founded,  and  in  a  collateral  action  such 
evidence  may  be  rebutted  by  showing  that  no  such 
facts  did  in  reality  exist,  and  he  dted  Vandenheu- 
vel  V.  United  Ins.  Co.  8  Johns.  Oas.  451, 1  Am.  Dec. 
180;  New  York  F.  Ins.  Co.  v.  De  Wolf,  %  Cow.  68. 

Where  a  sentence  of  condemnation  proceeds 
directly  on  the  ground  of  a  breach  of  blockade  de 
faUo,  it  is  prima  facie  evidence  of  the  fact  of  such 
blockade.    BadcUfl  v.  United  Ins.  Co.  9  Johns.  277. 

The  sentence  of  an  admiralty  court  so  far  as  it 
discloses  the  causes  of  condemnation  is  prima  facie 
evidence  of  the  ezlstenoe  of  those  causes,  as  well 
as  of  the  authority  of  the  court  to  pronounce  the 
sentence.    Francis  v.  Ocean  Ins.  Co.  0  Cow.  404. 

in  New  York  F.  Ins.  Co.  v.  De  Wolf,  supra^  the 
court  sanctioned  the  rule  of  Vandenheuvel  v. 
United  Ins.  Co.  tupnL,  and  refused  to  allow  the 
question  to  be  reopeood. 

b.  Th»  Cl(yMS^^txiveneg»  extendi  to  thou  matterB  ordy 
which  are  expressly  decided. 

But  the  sentence  of  a  foreign  court  of  admiralty- 
is  conclusive  only  aato  the  points  which  It  professes 
to  decide.    Christie  v.  Secretan,  8  T.  R.  198. 

A  fact,  therefore,  recited  in  such  sentence, 
though  it  be  a  part  of  the  premises  on  which  the 
adjudication  is  founded,  is  not  considered  as  ad- 
Judged,  and  therefore  not  conclusive.  1  Marsh. 
Ins.  1st  Am.  ed.  800. 

Bailey  v.  South  Carolina  Ins.  Co.,  8  Brev.  864,  sus- 
tains the  principle  that  a  decree  of  a  foreign  court 
of  admiralty  is  conclusive  only  of  the  matters 
clearly  expressed  In  it. 

Though  8tory,  J.,  arguendo^  in  Bradstreet  v. 
Neptune  Ins.  Co.,  8  Sumn.  600,  said  tliat  it  was  a 
point  fully  established  in  the  courts  of  Ehigland 
and  of  the  United  States  that  the  sentence  of  a 
foreign  court  of  admiralty  and  prize  is  in  general 
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conclusive  not  only  in  respect  to  the  parties  m  In- 
terest, but  also  for  oollateral  purposes  and  in  o(d- 
lateral  suits;  not  only  as  to  the  direct  matter  of 
title  and  property  in  Judgment,  but  also  as  to  the 
facts  on  wliidi  the  sentence  proceeds. 

c  I7ks»entenoemt<8Ch0eZearatidio<(houtaniM0iC^ 

And  the  general  rule  will  not  apply  if  the  sen- 
tence be  general,  «md  does  not  express  the  ground 
of  condenmation;  or  if  the  special  ground  of  oon- 
demnation  set  forth  in  the  sentence  do  not  neces- 
sarily negative  the  warranty  of  neutrality.  In  such 
case,  the  court  where  the  sentence  is  produced  in 
order  to  satisfy  the  warranty  may  receive  evidence 
to  prove  the  truth  of  it.  So  also,  if  the  sentence  be 
ambiguous,  and  there  is  reason  to  suppose  that  it 
proceeded  on  a  different  ground  from  that  of 
enemies*  property.  Brevard,  J.,  in  Walton  v. 
Bethune. 

In  Williamson  v.  Tunno,  S  Bay.  888,  the  decree  of 
a  court  of  admiralty  was  held  to  have  been  prop- 
erly opened;  because  there  was  ambiguity  and  un- 
certainty in  the  prooeedlngs,  the  libel  stating  that 
the  vessel  and  cargo  were  enemies*  property,  and 
the  decree  condemning  for  breach  of  blockade. 

In  Blacklock  V.  Stewart.  2  Bay,  868,  Uie  facts  wore 
similar  to  those  in  Williamson  v.Tunno,  supra,  and 
the  decision  was  the  same.  But  the  court  ex- 
pressM  its  adhesion  to  the  general  principle. 

Baring  v.  Clagett,  8  Bee.  &  P.  201,  was  an  action 
on  a  policy  of  insurance  on  a  diip  warranted 
American.  The  ship  was  condemned  by  a  French 
tribunal;  and  the  court  in  this  case  considered 
whether  sufDcient  appeared  on  the  face  of  the  sen- 
tence to  show  that  the  ship  was  condemned,  not  on 
the  ground  of  her  being  enemies*  property,  but  be- 
cause she  had  contravened  some  arbitrary  edict  of 
France,  or  not  conformed  to  some  regulation  to 
which  ihe  was  not  bound  to  conform. 

Xord  Alvanley  in  this  case  reviewed  the  decisions 
on  the  bran(di  of  the  subject  which  we  are  now  dis- 
cussing, thus:  **It  was  once  doubted  by  lAird  Ken- 
yon  in  the  case  of  De  Souza  v.  Ewer,  whether  the 
mece  fact  of  condemnation  as  prize  was  not.  of  it- 
self, conclusive  against  the  warranty  of  neutrality, 
though  special  grounds  of  condemnation  appeared 
in  the  sentence  not  warranted  by  the  law  of  na- 
tions, for  it  was  considered  that  a  contrary  doo- 
trine  would  impute  bad  faith  to  the  tribunal  by 
whom  the  condemnation  was  pronounced;  and,  un- 
less such  special  grounds  appear,  the  sentence  is 
undoubtedly  conclusive.  Accordingly  in  Saloucoi 
V.  Woodmass,  B.  R.  Hil.  24  Geo.  III.,  cited  In  Park. 
Ins.  727,  where  a  ship  warranted  neutral  was  con- 
demned as  good  and  lawful  prize,  that  single  alle- 
gation in  the  sentence  was  deemed  sufficient  to 
negative  the  neutrality  of  the  ship;  t)ecause,  as  no 
special  ground  of  condemnation  appeared,  the 
court  held  themselves  as  bound  to  suppose  that  it 
proceeded  on  the  Just  and  lawful  ground  of  the 
ship  being  enemies^  property.  But.  in  Bemardl  v. 
Motteux,  2  Dougl.  574,  the  court  considered  the  sen- 
tence conclusive  as  to  everything  it  professed  to 
decide,  yet  held  themselves  at  liberty  to  examine 
whether  the  ground  on  which  the  sentence  pro- 
ceeded actually  falsi  tied  the  warranty  contained  in 
the  policy.  Then  follows  a  si-rles  of  decisions  In 
which  the  courts  have  determined  that,  if  the  con- 
demnation does  not  plainly  proceed  upon  the 
ground  of  enemies'  property,  or  that  if  the  ship 
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hie,  11  Gush.  8,  69  Am.  Dec  186;  WiUiams  t. 
Pregtan,  8  J.  J.  Marsh.  000,  90  Am.  Dec.  170; 
Bigelow,  Estoppel,  p.  19^ 

The  foreign  judgment  ia  regarded  as  ezam- 
inahle  on  the  merita. 

See  Story,  Conf.  L.  g  606;  BimU  r.  Brigoi, 
0  Maaa.  462, 6  Am.  Dea  88;  BarOei  y.  Knight, 


1  Maaa.  400,  9  Am.  Dee.  86;  Buttriek  y.  AUsn, 
iupra;  Jordan  y,  Bobimon,  16  Me.  167;  PelUm 
▼.  Plainer,  18  Ohio,  900,  49  Am.  Dea  197. 

Id  Canada  the  effect  of  foreign  judgment  to 
by  statute  declared  to  be  prima  facie  only. 

Manning  y.  Thompeon,  17  U.  C.  0.  P.  606; 
Burnham  y.  Webeter,  I  Woodb.  &  M.  172. 


not  hayinfr  oompHed  wtth  suteisthiff  treatiea  be- 
tween ber  own  country  and  that  of  the  capturing 
power,  but  on  the  ground  of  regulations  arbi- 
trarily Imposed  by  the  latter,  to  which  neither  the 
froyemment  of  the  captured  ship  oor  the  other 
powers  of  Burope  have  been  made  parties,  such  a 
condemnation  shall  not  be  admitted  as  oonolusiye 
airainst  a  warranty  of  neutrality.*^  The  cases  dted 
by  his  lordship  were.  Mayne  y.  Watter,  B.  B.  Bast, 
88  Geo.  m.,  dted  in  Park.  Tns.  780;  Pollard  y.  fielU  8 
T.  B.  484;  Bird  y.  Appleton,  8  T.  B.  682,  and  Price  y. 
Bell,  1  Bast,  868. 

It  will  thus  be  seen  that  in  this  point  there  has 
been  a  great  want  of  harmony  in  the  decisions  of 
the  most  learned  courts.  But  the  better  doctrine 
is,  that  in  order  to  conclude  parties  from  contest- 
tug  the  ground  of  condemnation  in  an  English 
court  of  law,  such  ground  must  appear  clearly 
upon  the  face  of  the  sentence.  It  must  not  be 
collected  by  inference  only,  or  left  in  uncertainty, 
whether  the  ship  was  condemned  upon  one  ground 
which  would  be  a  Just  ground  of  condemnation 
by  the  law  of  nations,  or  on  another  ground  which 
would  amount  only  to  a  breach  of  the  municipal 
regulations  of  the  condemning  country.  Under  a 
sentence  expressed  with  doubt  and  ambiguity  as 
to  the  real  ground  upon  which  it  proceeded,  the 
court  will  consider  itself  at  perfect  liberty  to  enter 
into  an  examination  of  the  merits  of  the  case. 

In  Caivert  y.  Bovill,  7  T.  B.  fisai,  Lord  Kenyon, 
Ch.  JU  said :  ^If  indeed  the  court  had  stated  In 
their  sentence  that  they  condemned  the  goods  be- 
cause they  were  British  property,  I  should  haye 
considered  mjrself  bound  by  their  sentence;  but 
they  haye  assigned  other  reasons  for  their  adjudi- 
cation; the  express  grounds  of  the  sentence  of  ad- 
Judication  are,  that  the  ship  was  destined  for  one 
of  the  West  India  islands:  that  she  was  hired  and 
loaded  at  London,  and  had  a  certain  quantity  of 
gunpowder  on  board;  therefore  they  condemned 
her  and  her  oargoas  a  good  prtae.** 

Balgleish  y.  Hodgson,  7Bing.  49S,  was  a  case  of 
similar  facts  and  followed  the  rule. 

Fisher  ▼.  Offle,  1  Oampb.  419,  is  an  illustration  of 
the  wiUingrness  of  the  Judges  to  relax  the  severity 
of  a  doctrine  from  which  great  Inconyenlences 
have  flowed.  Here  a  vessel  represented  American 
was  insured,  and  upon  her  voyage  was  captured 
by  a  French  privateer.  The  sentence  of  the  French 
court  stated  that  it  resulted  ftom  the  papers  on 
board,  etc.,  that  the  expedition,  the  cargo  and  the 
operations  of  the  captain  were  for  the  benefit  of 
certain  London  merchants,  who,  to  mask  the  "Batr- 
Ush  property,  bad  borrowed  the  American  flag, 
and  then  condemned  the  ship.  Now,  though  it 
was  apparent  that  the  court  proceeded  upon  the 
ground  that  the  ship  and  cargo  were  English,  yet 
because  this  was  not  declared  in  the  sentence,  Lord 
Bllenborouvh  let  the  assured  in  to  prove  that  his 
representation  was  true,  saying  that  he  must  look 
to  the  adjudicative  part  of  the  sentence  and  would 
not  flsh  for  a  meaning.  His  lordship  said:  **It 
is  by  an  overstrained  comity  that  these  sen- 
tences are  received  as  conclusive  evidenne  of  the 
facts  which  they  positively  aver  and  upon  which 
they  specifically  profess  to  be  founded.** 

So  Boblnson  v.  Jones,  8  Maes.  586,  5  Am.  Deo.  114, 
was  an  action  on  a  policy  of  Insurance,  and  the 
principal  point  in  the  case  was  whether  the  decree 
of  the  vice-admiralty  court  in  Gibraltar  condemn- 
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fng  the  vessel  and  cargo,  was,  in  its  nature,  con- 
clusive evidence,  so  that  the  platntlOe  ought  not 
to  have  been  permitted  at  the  trial  to  contradict  it 
by  evidence.  The  decree  conaldered  In  Baxter 
v.  New  Bngland  M.  Ina.  Co.  6  Mass.  277,  4  Am. 
Dea  1X6,  after  alleging  that  the  vessel  had  violated 
a  blockade  ds  facto  by  egrrss,  proceeded  to  allege 
that  for  that  and  other  sufficient  causes  she  waa 
condemned.  In  Bobinson  y.  Jones  the  decree,  af* 
ter  alleging  a  rescue,  declared  that  for  such  cause, 
or  otherwise,  the  vessel  was  liable  to  oondenma- 
tlon.  And  because  it  did  not  appear  by  the  decree 
itself  on  what  particular  ground  the  condemnatiOQ 
was  had,  the  decree  was  held  to  be  no  more  than 
pxlma  facie  evidence,  and  the  case  open  to  evidence 
as  to  all  points  which  it  was  necessary  for  the  par* 
ties  to  establish  except  the  fact  of  condemnation. 
Oonceming  the  effect  of  a  decree  of  divorce 
granted  by  the  court  of  a  foreign  country,  see, 
Bt.  Sure  y.  Lindafelt,  10  L.  B.  A.  MA,  and  note,  88 
Wis.  848. 

d.  Thedeereemay  he  impeaehed  torwxnl  c/iuris- 

dietion. 

A  prise  court  acts  In  rem  only,  and  it  cannot 
exercise  Jurisdiction  unless  it  have  possession  of 
the  subject.  In  Wheelright  v.  Depeyster,  2  Johns. 
471, 8  Am.  Dea  846,  the  sentence  of  a  foreign  prize 
court  which  was  incompetent  to  pronounce  it  waa 
held  not  binding. 

Sawyer  y.  Maine  F.  ft  M.  Ins.  Oo.,  18  Mass.  98U 
was  an  action  to  recover  insurance  on  a  vessel 
which  had  been  condemned  In  Uaytl  for  alleged 
breach  of  blockada  It  did  not  appear  that  any 
Ubel  was  filed,  any  monition  Issued  or  any  hearing 
had,  and  the  decree  was  held  to  be  not  conclusive 
evidence  of  the  fact  of  the  breach. 

And  a  case  of  somewhat  similar  facts  was  Brad- 
street  y.  Keptune  Ins.  Ck>.,  8  Sumn.  600,  where  it 
was  held  that,  for  the  want  of  suitable  allegation 
of  the  oifense,  in  the  nature  of  a  libel  and  for  the 
want  of  any  statement  of  facts  exdfrrcto  upon 
which  the  sentence  of  the  foreign  court  was  found- 
ed, such  sentence  waa  not  conclusive  evidence 
against  the  plaintUEs. 

On  this  point  3fr.  Jtisties  Story,  whose  views  on 
this  subject  are  entitled  to  the  greatest  considera- 
tion, made  the  following  forcible  remarks :  **Here 
is  another  element,  which,  it  seems  to  me,  consti- 
tutes an  essential  ingredient  in  every  case,  where 
the  sentence  of  a  foreign  court  in  rem  Is  sought  to 
be  held  conclusive,  as  to  the  title  to  the  property, 
and  as  to  the  facts  upon  which  it  professes  to  be 
founded.  That  element  is  that  there  have  been 
proper  Judicial  proceedings,  upon  which  to  found 
the  decree;  by  which  I  mean,  not  that  there  should 
be  regular  proceedings  according  to  the  forms  of 
our  law,  or  even  of  the  foreign  law,  but  that  there 
should  be  some  certain  written  allegation  of  the 
offense,  or  statement  of  the  charge  for  which  the 
seizure  is  made,  and  upon  which  the  forfeiture  is 
sought  to  be  enforced ;  and  that  there  should  be 
some  personal  or  public  notice  of  the  proceedlnga, 
so  that  the  parties  In  Interest,  or  their  renrosenta- 
tlves  or  agents,  may  know  what  is  the  offense  with 
which  they  are  charged,  and  may  have  an  oppor- 
tunity to  defend  themselves,  and  to  disprove  the 
charge.  It  is  a  rule  founded  in  the  first  princi- 
ples of  natural  Juatlce,  that  a  party  shall  have  an 
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The  effect  to  be  given  a  foreign  jadgment, 
when  sued  upon  in  the  courts  of  this  country, 
if  not  regulated  by  statute  or  treaty,  is  alto- 
gether a  matter  of  comity. 

The  judgment  in  England  was  unjustly  and 
unduly  obtained.  Defendant  was  denied  the 
use  of  competent  evidence  to  establish  his  de- 


fense, in  consequence  of  the  method  of  prooed> 
ure  employed,  and  particularly  because  de- 
fendant was  an  American  and  a  nonresident. 

2  Kent,  Com.  120. 

No  sovereign  is  compelled  to  execute  in  his 
dominion  a  sentence  rendered  out  of  it^  and  if 
execution  be  sought  by  a  Judgment,  or  other- 


< 


opportunity  to  be  heard  in  his  defense  before  bis 
property  is  oondemned,  and  that  the  charges  on 
vhlch  the  oondemofLtioa  is  sought  shall  be  spe- 
cific, determinate,  and  cJear.,  If  a  seizure  is  made 
and  ooDdemnatlon  is  passed  without  the  allegation 
of  any  speoiflo  cause  of  forfeiture  or  offense,  and 
without  any  public  notice  of  the  proceedings,  so 
that  the  parties  in  interest  have  no  opportunity 
of  appearing  and  maklnir  a  defense,  the  sentence 
is  not  so  much  a  Judicial  sentence,  as  an  arbitrary 
sovereign  edict.  It  has  none  of  the  elements  of  a 
Judicial  proceeding,  and  deserves  not  the  respect 
of  any  foreign  nation.  It  ought  to  have  no  in- 
trinsic credit  given  to  it,~either  for  its  Justice  or 
its  truth  by  any  foreign  tribunal.  It  amounts  to 
little  more  in  common  sense  and  common  honesty 
than  the  sentence  of  the  tribunal  which  first  pun- 
ishes and  then  hears  the  pcurty,— Costlootgud,  (xudit' 
que.  It  may  be  binding  upon  the  subjects  of  that 
particular  nation.  But  upon  the  eternal  principles 
cf  Justice  it  ought  to  have  no  binding  obligation 
u}K>n  the  rights  or  property  of  the  subjects  of  other 
nations;  for  it  tramples  under  foot  all  the  doctrines 
of  interoational  law,  and  it  is  but  a  solemn  fraud, 
if  it  is  dothed  with  aJl  the  forms  of  a  Judicial  pro- 
ceeding. I  hold,  therefore,  that  if  it  does  not  ap- 
pear upon  the  face  of  the  record  of  the  proceed- 
ings in  rem  that  some  specific  offense  is  charged,  for 
which  the  forfeiture  in  rem  is  sought,  and  that  due 
notice  of  the  proceedings  has  been  given,either  per- 
sonally or  by  some  public  proclamation,  or  by  some 
notincation  or  monition,  a  thing  in  rem  or  attach- 
ing to  the  thing,  so  that  the  parties  in  interest  may 
appear  and  make  defense,  and  in  point  of  fact  the 
sentence  has  passed  upon  ex  parte  statements  with- 
out their  appearance,  it  is  not  a  Judicial  sentence, 
conclusive  upon  the  rights  of  foreigners,  or  to  be 
treated  in  the  tribunals  of  foreign  nations  as  im- 
porting verity  in  its  statements  or  proofs.** 

The  Flad  Oyen,  1 0.  Bob.  114,  was  a  vessel  con- 
demoed  by  a  belligerent  court  sitting  in  neutral 
territory.  The  defect  in  the  constitution  of  the 
court  was  inquired  into. 

The  Christopher,  2  C.  Rob.  )iOO,  was  condemned 
while  lying  in  the  port  of  an  ally.  The  Jurisdic- 
tion of  the  court  passing  the  sentence  was  aflirmed, 
but  no  doubt  seems  to  have  been  entertained  of 
the  right  of  the  Judge  to  decide  the  question 
whether  a  court  of  admiralty  sitting  in  the  coun. 
try  of  a  captor  could  take  Jurisdiction  of  a  prize 
lying  in  the  port  of  an  ally.  The  dedslon  of  the 
tribunal  at  Bayonne,  in  favor  of  lis  own  Jurisdic- 
tion, was  not  considered  as  conclusive  on  the  court 
of  admiralty  in  England;  but  that  question  was 
considered  as  perfectly  open  and  depending  on  the 
law  of  nations. 

As  establishing  the  same  principle,  see  the  case 
of  The  Kierlighett,  8  C.  Bob.  82. 

In  the  case  of  The  Henrlck  and  Maria«  4  GL  Rob. 
48, 5<r  W.  Scott  determined  that  a  condemnation, 
by  the  court  of  the  captor,  of  a  vessel  lying  in  a 
neutral  port,  was  conformable  to  the  practice  of 
nations,  and  therefore  valid;  but  in  that  case  the 
right  to  inquire  whether  the  situation  of  the  thing, 
the  locus  in  quo  did  not  take  it  out  of  the  Juris- 
diction of  the  court  was  considered  as  unquestion- 
able.   See  also  the  case  of  The  Comet,  6  C.  Rob.  25ft. 

The  Helena,  4  C.  Rob.  8,  was  a  British  vessel  capt- 
ured by  an  Aigerine  corsair  owned  be  the  Dey 
and  transferred  to  a  Spanish  purchaser  by  a  public 
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act  before  the  Spanish  consuL  The  vessel 
again  transferred  to  a  British  purchaser  under  the 
public  sanction  of  the  Judge  of  the  vice-admiralty 
court  of  Minorca,  after  that  place  had  surrendoed 
to  the  British  arms.  On  a  claim  in  the  court  of  ad- 
miralty by  the  original  British  owner,  S(rW.  Scott, 
affirmed  the  title  of  the  purchaser,  but  expressed 
no  doubt  of  the  right  of  the  court  to  investigate 
the  subject. 

In  Rose  v.  Himely,  8  U.  8. 4  Cranch,  S4L,  2  L.  ed. 
008,  OMef  Justice  Marshall  after  examining  the 
cases  above  referred  to  declared  it  to  be  the  uni- 
form practice  of  civilised  nations  that  where  a 
claim  is  set  up  under  the  sentence  of  condemna- 
tion of  a  foreign  court,  the  court  will  consider  it* 
self  warranted  in  Inquiring  into  the  Jurisdiction 
of  the  foreign  court,  and  in  disregarding  its  sen- 
tence, if  it  could  not  consistently  with  the  law  of 
nations  exercise  the  Jurisdiction  which  it  had  as- 
sumed. 

In  this  case  it  was  held  that  a  seizure  beyond  the 
limits  of  the  territorial  Jurisdiction,  for  breach  of 
a  municipal  regulation,  was  not  warranted  by  the 
law  of  nations,  and  that  such  a  seizure  could  not 
give  Jurisdiction  to  the  offended  country. 

Where  there  is  no  information  oonoemlng  a 
foreign  court  it  ought  to  be  presumed  a  legitimate 
tribunal.  But  when  the  source  of  its  authority 
and  constitution  is  stated  it  ought  to  be  examio«^; 
and  if  contrary  to  the  usual  mode  of  oonstituting 
courts,  it  shifts  the  burden  of  proof  upon  the  par- 
ty who  would  support  the  condemnation .  Snell  t. 
Faussatt,  1  Wash.  C.  a  STL 

Jfr.  Justice  Story  says,  speaking  of  proceedings 
in  rem  against  movables,  that  it  must  appear  that 
there  have  been  regular  proceedings  to  found  the 
Judgment  or  decree;  and  that  the  parties  in  inter- 
est in  rem  have  had  notice,  or  an  opportunity  to 
appear  and  defend  their  interests  before  it  is  pro- 
nounced.  Story,  Confl.  L.  I  fiflB. 

What  the  notice  shall  be.  or.what  opportunity 
to  appear  shall  be  given  in  such  a  case.  Is  regu- 
lated wholly  by  the  local  law,  where  the  proceed- 
ings  take  place;  and  the  sufficiency  of  the  notice  or 
opportunity  is  not  open  to  exaftninatlon  in  the  court 
where  the  foreign  Judgment  in  rsm  is  produced. 
8Burge,Com.l064i. 

In  Lang  v.  Holbrook,  Crabbe,  179,  the  oonstltu- 
tlon  of  a  foreign  court  was  examined,  and  It  was 
declared  to  have  ^'none  of  the  features  of  a  oourt 
of  admiralty,  whose  prooeedings  and  Judgments 
are  to  be  respected  by  all  the  world,  because  they 
are  all  supposed  to  be  parties.** 

Id.  the  course  of  the  opinion  In  the  case  of  The 
Mary,  18  U.  S.  0  Cranch,  136, 8  L.  ed.  678,  Mr.  Chief 
JuBtide  Marshall  said:  ^YThe  whole  world,  it  is  said, 
are  parties  to  an  admiralty  cause:  and  therefore 
the  whole  world  Is  bound  by  the  decision.  The 
reason  in  which  this  Metwn  stands  will  determine 
its  extent.  Every  person  may  make  himself  a  par- 
ty, and  appeal  from  the  sentence;  but  notice  of 
the  controversy  Is  necessary  in  order  to  become  a 
party  and  it  is  a  principle  of  natural  Justice  of  uni- 
versal obligation,  that  before  the  lighta  of  an  indi- 
vidual be  bound  by  a  Judicial  sentence,  he  shall 
have  notice,  either  actual  or  implied,  of  the  pro- 
ceedings as  against  him.  When  these  proceedings 
are  against  the  person,  notice  Is  served  personally, 
or  by  publication:  where  they  are  in  rem  notice  is 
served  upon  the  thing  itself.   This  Is  necessarily 
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wise,  be  is  at  liberty  in  his  courts  of  justice  to 
examine  into  tbe  merits  of  such  judgment. 

8  Woolsey,  lotemational  Law,  ^  75;  1  Fer^- 
flon,  Internatiooal  Law,  p.  880,  {^  86;  1  Hal- 
leek,  iDtemational  Law,  p.  197,  S  80;  Bar,  In- 
ternational Law,  p.  564;  Anderson  t.  Haddon, 
88  Hun,  440. 


Foreign  judgments  are  only  prima  facie  evi- 
dence, and  not  enforced  here,  ii  in  violation  of 
our  own  principles  of  justice. 

Croudion  ▼.  Leonards,  8  U.  8.  4  Cranch, 
434,  2  L.  ed.  670;  I^ng  v.  HcHbrook,  Crabbe, 
179;  McElmoyU  ▼.  Oohen,  88  U.  S.  18  Pet.  824, 
10  L.  ed.  188;  DeBrimoni  ▼.  Penniman,  10 


notioe  to  all  those  who  have  any  interest  In  tbe 
thln«r,  and  is  reasonable  because  It  is  necesaary, 
and  because  it  Is  the  part  of  oommon  prudence  for 
those  who  have  any  interest  in  it,  to  guard  that 
interest  by  persons  who  are  in  a  situation  to  pro- 
tect it.  Every  person  therefore  who  could  assert 
any  title  to  The  Mary,  has  construotire  notice  of 
her  seizure,  and  may  fairly  be  considered  as  a  par- 
ty to  the  hbel.  But  those  who  have  no  Interest  in 
tbe  Teesei  which  could  be  asserted  in  the  court  of 
admiralty  have  no  notioe  of  her  seisure,  and  can 
on  no  principle  of  Justice  or  reason  be  considered 
as  parties  in  the  cause  so  far  as  respects  the  veaseL 
When  such  person  is  brought  before  a  court  in 
which  the  fact  is  examinable,  no  sufficient  reason 
is  perceived  for  precluding  him  from  re-examin- 
ing it.  The  Judfrment  of  a  court  of  common  law, 
or  the  decree  of  a  court  of  equity,  would  under 
such  onrcumstances  be  re-examinable  in  a  court  of 
common  Jaw  or  a  court  of  equity,  and  no  reason  is 
discerned  why  the  sentence  of  a  court  of  admiraL 
ty,  under  the  circumstances,  should  not  be  r&^ex- 
aminable  in  a  court  of  admiralty.** 

••  Can  fraudl)e  shownt 

The  party  contesting  the  validity  of  a  judgment 
of  a  foreign  court  acting  in  rem  should  be  allowed 
CO  show  that  it  was  procured  by  fraud,  or  that  it  was 
void  on  its  lace,  or  void  by  the  local  law,  fori  rei 
judieatCB.  And  where  the  Judgment  appears  to  be 
regular  in  form,  and  to  contain  the  essential  parts 
of  an  adjudication  of  the  controversy  made  be- 
tween proper  parties,  the  burden  of  showing  its 
invalidity  rests  upon  the  party  desiring  to  im- 
peach it.  Monroe  v.  Douglas,  4  Sandf « Ch.  126, 7  L. 
ed.  1018. 

Stewart  v.  Warner,  1  Day,  142, 8  Am.  Dec.  61,  was 
an  action  of  trover  for  the  conversion  of  a  brl^r. 
The  question  was  whether  a  sentence  of  condemna- 
tion of  the  vessel  by  a  foreign  court  of  admiralty 
oould  be  avoided  on  account  of  fraud  practiced  in 
obtaining  it  when  thus  called  in  question  collater- 
ally. The  court  were  of  the  opinion  that  such  sen- 
tence must  remain  In  full  force  until  avoided  in 
some  regular  mode  in  the  country  where  passed. 

To  the  same  effect,  see  Messier  y.  Amery,  1  Yeates, 
688. 1  Am.  Deo.  810. 

The  same  question  arose  in  Yandenheuvel  v. 
United  Ins.  Co.,  2  Johns.  Gas.  460,  1  Am.  Dec.  180, 
but  the  court  held  a  contrary  opinion.  Clinton, 
Sen,,  said :  **  With  regard  to  the  comity  due  from 
one  national  tribunal  to  another  it  appears  to  me 
that  the  doctrine  is  carried  suf&ctently  far  by  con- 
sidering tbe  sentence  as  prima  facie  evidence.** 
This  was  a  reversal  of  the  sentence  of  the  court 
below  in  which  sat  Kent,  BadcllfT  and  Benson. 
Concerning  this  the  court  in  Baxter  v.  New  Eng- 
land M.  Ins.  Co.,  6  Mass.  277, 4  Am.  Dec.  126,  said : 
'*  When  I  consider  the  character  of  the  Judges  of 
the  two  courts,  the  first  composed  of  grave,  re- 
spectable, and  learned  lawyers,  and  the  second  con- 
stituted by  popular  elections,  T  derive,  at  least,  as 
much  satisfaction  from  the  unanimity  of  the  for- 
mer, the  result  of  their  laborious  investigation,  as 
from  the  opposing  decision  of  tbe  latter.** 

f.  Forelon  pnlbate  decrees. 

Where  the  matter  in  controversy  is  land  or  other 
immovable  property,  according  to  the  oommon 
law,  a  Judirment  pronounced  in  forum  rei  sites  is  of 
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universal  obligation  as  to  all  the  matters  of  right 
and  title  which  it  professes  to  decide  in  relation 
thereto,  and  absolutely  oonclusiveL  And  in  what- 
ever place  the  proceeds  of  the  same  property  may 
be  found,  such  Judgment  acting  in  rem  will  be  held 
equally  conclusive,  whether  it  be  directly  or  inci- 
dentally brought  in  controversy.  Monroe  v.  Doug- 
las, 4  Bandf  .  Ch.  120, 7  L.  ed.  1048. 

The  title  and  disposition  of  real  property  is  ex- 
clusively snbjeot  to  the  Jaws  of  the  country  where 
it  is  situated.  And  the  probate  of  one  country  is 
of  no  validity  as  affecting  the  title  to  lands  in  an- 
other. McCormlck  v.  8uUlvant«  28  U.  S.  lU  WheaU 
102,  6  L.  ed.  800. 

In  England  it  was  constantly  maintained  that 
the  sentence  or  deoree  of  the  proper  eooleslastioal 
court  as  to  the  personal  estate  was  not  only  evi- 
dence, but  oondusive  as  to  the  vsUdity  or  invalid- 
ity of  tbe  wilL  But  it  was  not  even  evidence  as  to 
the  real  estate,  for  the  ecclesiastical  courts  had  no 
Jurisdiction  except  over  wills  of  personal  estates 
Sentences  of  such  courts  touching  the  matter  with- 
in their  Jurisdiction  were  treated  as  of  the  ilka 
natcue  as  sentences  or  prooeedings  in  twn,  necessa- 
rily conclusive  upon  the  matter  in  oontroveisy  for 
the  common  safety  and  repose  of  mankind.  See 
opinion  of  Story,  J.,  in  Tompkins  y#  Tompkins,  1 
Story,  a  a  647. 

The  administration  of  the  personal  estate  of  a 
deceased  person  belongs  exclusively  to  the  coun- 
try in  which  be  is  domiciled  at  his  death.  The 
courts  of  that  country  must  d«M3ide  who  is  entitled, 
and  from  that  decision  there  can  be  no  appeal. 
Doglioni  V.  Crispin,  L.  R.  1  fl.  L.  801. 

In  this  case  a  natural  son  had  established  in  a 
Portugese  court  his  right  under  the  laws  of  Portu- 
gal to  the  inheritance  of  the  deoeased,  who  bad 
been  domiciled  in  Portugal.  Tbe  question  arose 
in  the  English  protNite  court  on  the  claim  of  the 
respondent  to  be  admitted  as  contradictor  of  an 
alleged  will  of  tbe  deceased,  which  he  could  be 
only  by  reason  of  his  being  entitled  to  the  inherit- 
ance under  the  laws  of  Portugal.  Tbe  decree  of 
the  foreign  court  was  held  conclusive  and  the  re- 
spondent was  admitted  to  contradict  the  will. 

Concerning  the  effect  of  a  foreign  probate,  see 
Williams  V.  Saunders,  6  Coldw.  00. 

g.  Foreign  adjudications  in  bOfOarupteU' 

It  is  well  settled  that  a  defense  good  by  the  law 
of  the  place  where  the  contract  was  made  or  was 
to  be  performed.  Is  of  equal  validity  in  every  other 
place  where  the  claim  may  be  prosecuted,  whether 
it  operates  between  citizens  of  that  country,  or  be- 
tween a  citizen  and  a  foreigner,  or  between  for* 
eigners.    Story,  ConlL  L.  ftB  279,  84a 

The  law  of  the  country  where  a  contract  is  made 
is  the  law  of  the  contract,  wherever  performance 
be  demanded,  and  the  same  law  which  creates  the 
charge  will  be  regarded,  if  it  operate  a  discharge 
of  the  contract.  Mr,  Justiee  Washington  in  Green 
V.  Sarmiento,  1  Pet.  C.  C.  74. 

The  discharge  of  a  debtor  under  the  bankrupt  or 
insolvent  laws  of  the  country  where  tbe  contract 
was  made,  and  in  cases  free  from  partiality  and  in- 
justice, 1b  a  good  discharge  in  every  other  country 
and  pleadable  In  bar.   2  Kent,  Com.  674. 

What  is  a  discharge  of  a  debt  in  the  country 
where  it  was  contracted  is  a  discharge  everywhere. 
This  rule  was  laid  down  by  Lord  Mansfield  in  Ba^ 
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Blatcht  486;  RatOeg  t.  Danohue,  116  U.  8.  4, 
dOL.ed.S86. 

A  foreisD  judgment  being  only  prima  facie 
evidence  u  controvertible  where  defendant  al- 
leges matter  which  would  make  the  enforce- 
ment of  such  foreign  Judgment  inequitable. 

HiUheock  v.  Aieken,  1  CaL  460;  Jackson  v. 


Jaekaan,  1  Johns.  482;  Taphr  t.  Bryden^  9 
Johns.  178;  BafoUng  t.  WHUon,  18  Johns. 
205;  iVtiM  Y.  Baward,  14  Johns.  470;  Fan^^m- 
A^ttw;  v.  United  Ins.  €h.  2  Johns.  Cas.  127; 
New  York  F.  Int,  Of.  v.  Ik  Wolf,  2  Cow.  66;^ 
HaUoek  v.  Ihutett,  2  Cai.  Cas.  217. 
It  is  good  ground  for  impeaching  a  foreign 


lantlne  v.  Ooldlncr,  and  was  recognlaed  in  Hunter 
y.Pott8,4T.  R.18& 

Therefore  where  a  debt  is  contracted  In  a  foreign 
oonntrj,  and  to  be  performed  there,  a  dieoharge  in 
bankruptcy  under  the  law  of  that  state  is  oonolu- 
sf  ve  and  is  a  bar  to  an  action  on  the  contract  in 
any  other  country.   Potter  v.  Brown,  6  Bast.  IM. 

Id  this  case  the  debt  was  contracted  In  Maryland 
where  the  defendant  resided,  and  his  diicharge  un- 
der the  bankrupt  law  of  this  country  of  1800  was 
held  valid  against  the  platntur  though  he  resided 
In  Bnarland. 

Smitii  V.  Head,  8  Oonn.  208,  S  Am.  Dea  188,  recoff- 
niaed  the  doctrine  and  applied  it  in  an  action  on  a 
note  executed  in  Oanada  and  pa>'abie  generally 
though  the  parties  were  resident  in  New  York. 

And  these  cases  were  followed  in  Peck  v.  Hfb- 
bard,  98  Yt.  688,  88  Am.  Dec.  80S,  where  suit  was 
brouirht  upon  a  note  which  had  been  executed  in 
Oanada,  and  was  payable  generally— which  made  It 
a  Canada  note— and  a  regular  discharge  in  hank* 
mptcy  had  been  obtained  by  the  debtor  resident 
In  Oanada.  It  was  held  that  the  discharge  was  a 
valid  defense,  though  the  plaintUf  was  a  dtiaen  of 
Vermont  and  domiciled  there. 

In  May  v.  Breed,  7  Oush.  16,  54  Am.  Deo.  TOO,  it 
was  held  that  the  discharge  of  a  bankrupt  in  Bug- 
land  was  conclusive  in  this  country,  and  that  a 
citizen  of  Massachusetts  could  not,  after  such  dis- 
charge, though  he  bad  not  proved  his  dalm,  main- 
tain action  here  on  the  debt.  **  We  are  of  opinion, 
said  OMef  Jtutiee  Shaw,  "^that  the  weight  of  au- 
thority is  In  favor  of  the  position  that  the  dis- 
charge of  a  contract  by  the  law  of  the  country  in 
which  it  was  made  and  to  be  performed,  by  a  law 
providing  for  the  appropriation  of  all  one*s  prop- 
erty for  the  payment  of  all  his  debts,  and  if  insuffi- 
cient for  an  eqtial  distribution,  must  be  considered 
as  determining  the  contract  by  the  same  species  of 
force  by  which  it  was  formed,  eo  Uoamine  quo  Uoa^ 
(iir,  and  therefore  that  it  no  longer  exists."  The 
learned  chief  Justice  thought  that  his  decision  was 
not  opposed  to  the  authority  of  Ogden  v.  Saunders, 
C5  U.  8. 18  Wheat.  213, 8  L.  ed.  808.  In  that  case  the 
question  turned  upon  the  effect  of  a  discharge 
under  an  Insolvent  or  bankrupt  law  subsisting  In 
one  state,  in  respect  to  a  contract  made  in  that 
state  and  to  be  performed  there,  of  which  state 
both  parties  were  citlaens  at  the  time  the  discharge 
was  obtained,  but  where  the  discharge  was  pleaded 
and  relied  upon  as  a  defense  to  a  suit  brought  on 
such  contract  in  the  circuit  court  of  the  United 
States  sitting  in  another  state.  It  was  decided  up- 
on principles  growing  out  of  the  relations  subsist- 
ing between  the  governments  of  the  several  states 
and  that  of  the  United  States,  and  the  relative 
powers  of  each. 

The  case  of  Hicks  v.  Hotchkiss,  7  Johns.  Ch.  287, 
f  L.  ed.  200,  11  Am.  Dec.  472,  has  been  quoted  as 
authority  for  the  proposition  that  where  the  case 
la  not  affected  by  the  Oonstltution  of  the  United 
States,  a  discharge  under  a  bankrupt  law  legally 
granted,  in  the  state  or  country  in  which  the  con- 
tract is  made  and  to  be  executed,  such  law  having 
existed  and  been  in  force  when  the  contract  was 
made,  extinguishes  the  contract.  In  the  course  of 
the  opinion  the  chancellor  said:  **A  contract  can- 
not well  create  a  oivll  obligation  In  a  mode  not  per- 
mitted and  to  an  extent  beyond  that  prescribed  by 
the  established  law  of  the  land,  existing  when  the 
contract  is  made.** 

90  L.R.A 


In  Kuehltng  v.  Leberman,  8  W.  N.  O.  616,  the 
court  would  not  allow  an  action  of  debt  to  be  main- 
tained on  a  Judgment  rendered  by  a  Bavarian  ooorc 
when  that  court  had  no  Jurisdiction  of  the  bank- 
rupt's person. 

A  foreign  disohargerln  bankruptcy  is  a  bar  to  a 
snlt  in  a  Judgment  obtained  in  the  same  county,  and 
such  discharge  is  prima  facie  evidence  that  proper 
steps  were  taken  in  its  procurement.  Ohlemaoher 
V.  Brown,  44  U.  C.  Q.  B.  8881 

8.  JvdgmenU  in  personam. 

In  those  countries  where  the  dvil  law  prevails* 
much  less  of  international  comity  has  been  ex- 
hibited In  this  respect  than  in  England  and  the- 
United  States. 

Several  of  the  continental  nations— Amnce- 
among  others— do  not  enforce  the  Judgments  of 
foreign  countries  unless  there  are  reciprocal 
treaties  to  that  effect.  And  it  is  not  an  admitted 
principle  of  the  law  of  nations  that  one  state  Is 
bound  to  enforce  within  its  territories  the  Judg- 
ment of  a  foreign  tribunal. 

But  there  has  been  great  diversity  of  opinion  on 
this  subject,  and  Walker  v.  Witter,  1  DougL  1,  is 
an  authority  to  the  point  that  Judgments  of  foreign 
courts  are  traversable,  may  be  averred  against,  and 
are  only  prima  fade  evidence  in  actions  to  support 
which  they  are  given  in  evidenceu 

But  there  Is  a  case  [Galbraith  v.  Neville]  dted  in 
the  note  to  Walker  v.  Witter,  svpra,  in  which  a  dCo- 
tum  asserted  the  oonduslvenesB  of  a  Judgment. 
And  see  Boucher  v.  Lawson,  Oss.  U  Hardw.  88; 
Hamilton  v.  Dutch  Bast  India  Oo.  8  Bro.  P.  a  284. 

There  was  a  diuum  of  X^ord  BUenborough  in 
Tarleton  v.  Tarleton,  4  Maule  ik  S.  20,  to  the  effect 
that  It  is  oondusive  where  coUateraL 

In  Martin  v.  NiooUs,  8  Sim.  468,  the  Judgment  waa 
held  oonoluslve. 

But  in  Houldltdi  v.  Donegal,  8  Bligh,  N.  S.  80U 
where  an  English  Judgment  was  examined  in  an 
Irish  court,  it  was  hdd  to  be  only  prloaa  fade 
evidence. 

X<ord  Brougham  in  Don  v.  LIppman,  5  Olark  k  F» 
1,  said  that  a  foreign  Judgment  was  good  In  Eng> 
land  as  a  substantive  cause  of  action  provided  it 
had  not  been  obtained  by  fraud  or  collusion,  or  by 
a  practice  contrary  to  all  the  prindples  of  law.  Ho- 
dted  Sinclair  v.  Fraier,  20  How.  St.  Tr.  460.  as 
showing  that  a  f  oreiflrn  Judgment  was  only  prima 
facie  evidence  of  a  debt,  and  said  that  Buchanan  v. 
Rudcer,  0  Bast,  192,  had  estoblished  that  the  court 
before  which  a  fordgn  Judgment  was  brought 
might  examine  whether  it  had  been  rightly  ob- 
tained or  not. 

A  foreign  Judgment  is  only  prima  fade  evldenoe- 
as  between  the  parties  to  It^  Bumham  t.  Webster* 
lWoodb.*M.172. 

In  this  case  a  new  trial  was  granted  because  te^ 
timony  bad  been  rejected  impeaching  the  Judg- 
ment for  mistake  and  irregularity,  air  hough  tb» 
foreign  court  in  which  it  was  rendered  had  full 
Jurisdiction  of  the  subject-matter  and  parties.  **I 
would  allow,**  said  the  Judge  in  delivering  the- 
opinion,  *'the  opposing  party  where  a  foreign 
Judgment  is  sued,  pleaded,  or  offered  in  evidence* 
to  rebut  Its  prima  fade  force  and  obligation  by 
showing  that  the  merits  of  the  dalm  now  in  con- 
troversy were  not  in  truth  at  all  there  considered 
and  adjudged;  and  I  would  do  that  whether  it 
occurred  by  aoddent  or  mistake,  or  any  agreement 
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judgment  and  avoidini;  iu  effect  that  it  Is  "re- 
pagnant  to  natural  justioe." 

2  Black,  Judgm.  §  840;  Orawldy  t.  Imocs, 
16  L.  T.  N.  8.  629;  Liverpool  Maritu  OredU 
Co.  Y.  Evnter,  L.  R  8  Ch.  App.  479. 

In  order  that  a  judgment  recovered  in  a  for- 
eiirn  country  maj  be  elective  as  a  bar  to  an- 
other action,  or  as  a  cause  of  action  in  itself, 


it  must  distinctly  appear  that  it  was  final  and 
conclusiTe  in  the  country  where  rendered,  ac- 
cording to  the  law  of  that  place. 

Plummer  v.  Wbodburne,  4  Barn.  &  C.  635; 
Smith  ▼.  NicoUs,  5  Bing.  N.  C.  208;  Paul  ▼. 
Boy,  15  Beav.  488;  F^u^  ▼.  Worms,  10  C.  B. 
N.  8.  149. 

The  same  rule  is  recognized  in  this  country. 


of  the  parties,  or  any  other  excusable  oauie,  as 
well  as  when  It  aroae  from  the  want  of  personal 
■ervioe.*^ 

In  Taylor  v.  Barron,  80  N.  H.  7B.  64  Am.  Dea  28U 
it  was  said  by  Bell.  Jl,  that  at  common  law  judg- 
ments rendered  by  courts  of  foreign  countries 
were  not  conclusive,  but  were  held  to  furnish  only 
prima  fade  erldenoe. 

In  Butcriok  ▼.  Allen,  S  Ifass.  278, 5  Am.  Dec  106, 
It  was  held  that  a  foceiirn  Jodirment  was  no  more 
than  prima  fade  evfdenoev  and. that  the  deteqdant 
bad  all  the  beiieikts  he  would  he  entitled  to  in  an 
action  upon  the  original  cause. 

And  Dewey,  J^  m  delivering  the  opinion  In  Wood 
T.  Gamble,  U  Cush.  8, 60  Am.  Dec.  186,  stated  it  to  be 
the  rule  In  Massachusetts  that  a  foreign  Judgment 
is  only  prima  fade  evidence. 

In  Yeimont  also  this  doctrine  has  been  held.  In 
King  V.  VanGUder,  1  D.  Chlpman,  60,  Chlpman, 
Cli.X,  held  that  if  the  defendant,  in  an  action  on  a 
foreign  judgment  produced  evidence  to  raise  a 
prraumption  that  the  plaintifTs  original  claim  was 
groundless,  this  will  put  the  plaintiff  to  prove  his 
demand  de  now)^  and  the  trial  would  then  be  had  as 
If  no  judgment  had  been  previously  rendered. 

Previous  to  the  annexation  of  Texas  to  the  Uni- 
ted States  and  subsequent  to  the  Act  of  Congress 
of  the  Bepublio  of  Jan.  18, 1841,  an  action  could  not 
be  maintained  there  on  a  foreign  judgment.  Wil- 
son v.  Tunstall,  6  Tex.  2S1;  Lambeth  v.  Temple,  1 
Tex.  804. 

Later  decisions  in  England  as  well  as  in  this 
country  give  greater  force  and  dignity  to  the  rec- 
ords of  foreign  courts,  not  only  as  a  matter  of 
comity,  but  for  the  better  reason  that  when  parties 
have  once  had  their  day  in  a  court  of  competent 
jurisdiction,  after  due  service  of  process,  or  after 
entry  of  appearance,  and  have  had  a  full  and  Im- 
partial hearing  upon  the  merits  of  their  case  as 
made  in  the  pleadings,  they  should  be  bound  by 
the  judgment  of  that  tribunal  unless  tiiey  can 
show  Its  proceedings  were  tatoted  with  fraud. 
Bank  of  Australasia  v.  Nlas,  10  Q.  B.  717;  Gk>dard  v. 
Gray,  K  R.  0  Q.  B.  lOO;  Scott  ▼.  PUklngton,  2  Best 
*  &  11:  Laaler  v.  Westcott,  26  N.  Y.  140,  88  Am. 
Dec.  404;  Baker  v.  Palmer,  88  IlL  608;  MoMuUen  ▼. 
Bitohie.  8L.  R.  A.  868, 41  Fed.  Kep.  608. 

The  Hnglish  courts  now  consider  themselves  ss 
concluded  from  examining  as  to  the  merits  of  the 
judgments  of  foreign  courts  having  jurisdiction 
over  the  parties  and  subject-matter  of  the  salt. 
DeOosse  Brissac  v.  Bathbooe,  0  Hurlst  ft  N.  801. 

A  distinction  has  been  taken  between  the  cases 
where  the  foreign  judgment  Is  brought  before  the 
cognisance  of  an  Bnglish  court  upon  the  applica- 
tion of  the  successful  party  to  enforce  and  obtain 
the  fruits  of  It,  against  the  defendant,  and  ttaose 
cases  where  the  defendant  sets  up  the  foreign 
judgment,  as  a  bar  to  the  proceedings  instituted  by 
the  person  who  has  failed  against  the  same  de- 
fendant with  reference  to  the  same  subject-matter. 
Lord  CMef  JutUce  Eyre  in  Phillips  v.  Hunter,  2  H. 
Bl.  402,  considered  that  distinction  to  rest  upon 
thlsprlndple:  that,  as  in  the  former  case,  the  judg- 
ment is  submitted  voluntarily  to  the  court,  the 
question  arises  whether  it  Is  sulBcient  as  a  con- 
sideration to  raise  a  promise,  and  that  thereupon 
It  omst  be  examined  as  all  other  considerations  for 
promises  are  exammed,  and  that  evidence  of  the 


foreign  law  Is  admissible  to  show  that  the  judg- 
ment was  or  was  not  warranted:  but  that  it  is 
otherwise  in  the  case  of  a  defense:  that  the  party 
living  abroad  Is  not  entitled  to  sue  the  successful 
defendant  again  In  another  country,  for  the  same 
subject-matter,  but  that  the  protection  of  the 
foreign  judgment  is  complete  everywhere. 

The  distiiiction  applies  to  the  case  of  Bicards 
T.  Garoias,  18  Clark  ft  F.  868.  Gardas  had  sued 
the  defendants  in  England,  for  the  same  mat- 
ter in  Paris,  where  jadgment  had  been  pronounced 
against  him.  He  then  went  to  Bagland  alld  sought 
there  to  enforce  the  demand.  The  defendants 
pleaded  in  bar  the  foreign  judgment  which  was 
allowed  by  the  house  of  lords. 

But  in  Bdmers  v.  Druce,  88  Beav.  146,  the  distinc- 
tion was  said  not  to  have  been  carried  out  to  the 
extent  laid  down  by  CTMe/  JtisMes  Eyre. 

In  Bank  of  Australasia  ▼.  Nlas,  10  Q.  R  717,  the 
plaintiffs  had.  In  New  South  Wales,  obtained  judg- 
ment against  the  chairman  of  the  Bank  of  Aus- 
tralia of  which  the  defendant  was  a  shareholder. 
The  plaintiffs  sought  to  enforce-  the  Judgment  m 
England  against  the  defendant.  In  the  first  count 
of  the  declaration  was  set  forth  an  act  of  the 
colonial  legislature  by  whioh  it  was  enaded  that 
a  banking  company  in  the  colony  should  sue  and  be 
sued  m  the  name  of  its  chairman,  and  that  an  exe- 
cution on  any  judgment  against  the  company 
might  be  Issued  against  the  property  of  any  mem- 
ber of  the  company,  for  the  time  being,  exactly  m 
the  same  manner  as  if  judgment  had  been  re* 
covered  against  him  personal^.  To  this  count  the 
defendant  put  in  various  pleas  upon  which  the 
judgment  of  the  court  was  given.  The  third  plea 
was  that  the  promise  on  which  the  plaintiff  relied 
was  not  made  by  the  company.  The  twelfth  was 
that  this  promise  was  obtained  by  the  fraud  and 
covin  of  the  plaintiff.  The  court  of  queen^  bench 
held  that  those  matters  were  concluded  by  the 
judgment  and  could  not  afterwards  be  inquired 
in  to  In  England;  that  so  far  as  the  merits  of  the  case 
were  concerned,  between  the  plaintiff  and  the 
banking  company  this  was  determined  by  the 
ludgment  and  that  It  could  not  be  opened  and  im- 
peached in  England.  The  sixth  plea  was,  that  the 
defendant  had  not  been  served  with  process  issu- 
ing out  of  the  court  of  New  South  Wales,  at  the  in- 
stance of  the  plaintiff.  Upon  this  the  court  de- 
termmed,  tha^  although  It  was  open  to  the 
defendant  to  show  that  he  was  never  summoned 
to  answer,  the  fact  whether  he  was  or  was  not  to 
be  treated  as  having  been  summoned  to  answer 
depended  upon  the  validityof  theact  of  the  colo- 
nial legtolature.  The  court  held  that  the  act  of  the 
legislature  was  not  repugnant  to  the  law  of  Eng- 
land or  to  natural  justice,  and  that  the  defendant 
was  bound  by  it:  so  that  the  court  examined  the 
judgment  for  the  purpose  of  ascertaining  whether 
it  proceeded  upon  prindples  repugnant  to  natural 
justice  or  the  law  of  England,  and  also  for  the  pur- 
pose of  ascertaining  whether  the  defendant  had 
been  summoned.  The  chief  justice,  in  the  course 
of  his  opinion,  observed:  ^'Doubtiess  It  is  open  to 
the  defendant  to  show  that  the  fo/eign  court  had 
not  jurisdiction  on  the  subject-matter  of  the  suit, 
or  that  he  was  never  summoned  to  answer,  and 
had  no  opportunity  of  making  his  defense,  or  that 
the  judgment  was  fraudulentiy  obtemed.** 
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Munn  v.  Ooo^-,  24  Abb.  N.  C.  814:  JJanley 
▼.  Donoghus,  116  U.  S.  1,  29  L.  ed.  586;  Motory 
v.  Cluue,  100  Mass.  79;  AfilU  y.  Duryee,  11  U. 
S.  7  CraDcb,  481,  8  L.  ed.  411;  2  Black.  Judgm. 
6  845. 

NotbiDfr  WAS  produced  upon  the  trial  show- 
ing that  judgment  was  final  and  conclusive. 

Mr.  S.  R.  Ten  Eyckt  with  Mean.  Ten 
Eyck  4k  Remine:tonf  for  respondent: 

The  judgment  of  a  foreign  court  is  conclu- 


sive upon  the  merits,  and  can  onhr  be  im- 
peacbed  by  sbowing  that  tbe  court  did,  not  bave 
jurisdiction  of  tbe  person  or  subject-matter  of 
tbe  action;  or  that  the  judgment  was  fraudu- 
lently obtained. 

Lazier  v.  WetteOt,  26  N.  T.  146,  82  Am. 
Dec.  404;  Hilton  y.  Ouyott,  42  Fed.  Rep.  248. 

When  a  court  bas  jurisdiction  of  the  parties 
and  subject-matter  of  an  action,  but  pronounces 
judgment  on  insufficient  or  illegal  evidence,  or 


Id  addition  to  tbe  cases  referred  to  by  tbe  ohlef 
justioe,  the  master  of  the  rolls,  la  Uelmers  v. 
Druce,  28  fieay.  145,  thought  such  a  judrment  im- 
peachable for  error  apparent  on  the  face  of  it,  suf- 
flcieut  to  show  that  such  Judgment  ouprbt  not  to 
hare  been  pronounced. 

Mr.  Justfee  Story  urged  tbe  doctrine  of  the  ab- 
flolute  conclusiveness  of  foreign  judgmeots,  and 
held  that  this  was  the  more  convenient  and  the 
safer  rule*and  the  more  consistent  with  sound  prin- 
ciple, except  in  cases  in  which  the  court  which 
pronounced  the  Judgment  had  not  Jurisdiction  of 
the  case  and  of  the  defendant,  or  the  proceeding 
was  in  fraud,  or  founded  in  palpable  mistake  or 
Irregularitj,  or  bad  by  the  law  r«(/udleatCB. 

It  is  not  tbe  policy  of  tbe  law  to  encourage  liti- 
gation, but  expedit  reipvMfccs  ut  tU  ftnU  litium. 

Why  should  not  the  rights  of  parties,  fixed  by 
the  Judgment  in  a  foreign  country,  which  tbe  laws 
there  in  force  render  conclusive,  be  as  irrevocable 
as  if  fixed  by  the  contract  of  the  parties  them- 
selves? Our  courts  do  not  hesitate  by  comity  to  en- 
force the  law  of  contracts  of  a  foreign  country, 
and  render  a  Judgment  auoording  to  that  law. 
Then  why  not  give  full  force  and  effect  to  a  Judg- 
ment rendered  under  that  law,  and  into  which  that 
law  has  entered. 

The  law  should  not  permit  a  matter  which  has 
once  been  solemnly  dedded  by  a  court  of  compe- 
tent Jurisdiction  of  the  subject-matter  and  of  the 
parties  to  be  again  brought  into  litigation  between 
the  eame  parties  or  their  privies,  although  the  sen- 
tence or  decree  may  have  been  rendered  by  a  court 
in  a  foreign  Jurisdiction.  Baker  v.  Palmer,  88  IlL 
568. 

BCiUigan,  J.,  In  this  case  said:  **Why,  under  the 
law  of  comity,  only  hold  such  a  Judgment  prima 
facie  evidence  of  the  debt  ?  If  the  Judgrment  by 
comity  is  to  be  recognized,  why  not  give  it  full 
force  and  effect  according  to  the  law  of  tbe  place 
of  Its  rendition?  To  give  it  only  a  prima  facie  ef- 
fect does  not  seem  to  be  acting  under  the  law  of 
comity,  but  rather  sitting  in  review  of  the  Judg- 
ment of  the  foreign  court,  acting  as  an  appellate 
court,  or,  at  the  very  least,  granting  a  new  trial 
when  the  evidence  heard  when  the  Judgment  was 
rendered  may  be  difficult  if  not  impossible  to  pro- 
cure, thus  depriving  the  party  In  whose  favor  the 
decUtfon  was  rendered  of  the  benefits  of  his  Judg- 
ment. 

**It  would  in  some  cases  lead  to  anomalous 
results,  as,  when  a  plaintiff  recovers  a  Judgment 
against  a  party  in  one  country,  finds  and  sues 
him  on  the  Judgment  in  another,  and  is  defeated 
on  the  trial,  and  the  defendant  recovers  a  bar  to 
tbe  action.  Here  is  a  defendant  who  bas  a  com- 
plete bar  on  the  merits,  and  is  liable  under  the 
Judgment  of  another  court  to  pay  the  debt  which 
has  been  thus  barred." 

Lord  Nottingham,  in  Kennedy  ▼.  Cassillls,  2 
Bwanst.  890,  note^  said:  *'It  is  against  tbe  law  of 
nations  not  to  give  credit  to  the  sentences  of  for- 
eign countries  till  they  are  reversed  by  tbe  law, 
and  according  to  the  form  of  those  countries 
wherein  they  were  given.  For  what  right  bath  one 
kingdom  to  reverse  the  Judgment  of  another? 
And  how  can  we  refuse  to  let  a  sentence  take  place 
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I  till  it  be  reversed  ?  And  what  confusion  would 
follow  in  Christendom  If  they  should  serve  us  so 
abroad,  and  give  no  credit  to  our  seatenc(«.** 

But  tbe  English  courts  no  longer  rest  their  de- 
cisions on  the  ground  of  international  courtesy. 
See  opinion  of  Parke,  B.,  in  Williams  v.  Jones,  18 
Mees.  *  W.  638. 

**These  adjudications,**  says  Judoe  Wallace  In 
Hill  V.  Ouyott^  4X  Alb.  L.  J.  110,  speaking  of  the 
recent  English  decisions,  ^ignore  any  considera- 
tions of  comity  as  a  f  uctor  in  influencing  the  effect 
of  foreign  Judgments.  They  rest  wholly  on  the 
practical  and  sensible  doctrine,  which  is  applitxi 
to  domestic  Judgments,  that  a  litigant  who  had  a 
fair  opportunity  to  try  his  cause  before  a  compe- 
tent tribunal,  and  has  availed  himself  of  it.  should 
acquiesce  in  the  result,  and  if  he  has  reason  to 
complain,  should  pursue  those  means  for  correct- 
ing error  provided  by  the  Jurisprudence  of  the 
tribunal,  instead  of  resorting  to  another  court. 
This  is  a  much  safer  and  more  reasonable  doctrine 
than  that  of  the  earlier  adjudications,  and  If  it 
works  injustice  in  occasional  Instances,  works  leas 
hardship  generally,  and  promotes  Justice  upon 
the  whole.** 

Edmonds,  J".,  In  Cummlngs  v.  Danks,  8  Barb.  6QS, 
(18181,  was  inclined  to  hold  with  tbe  Engltob  au- 
thorities that  a  Judgment  in  personam  was  conclu- 
sive; but  it  was  sufficient  for  the  decision  of  the 
point  of  the  case  to  hold  it  prima  facie  evidence. 

The  case  of  £<azier  v.  Westcott,  28  N.  T.  146, 8S 
Am.  Dec.  404,  settled  the  law  in  New  York  to  tbe 
effect  that  the  same  principles  applied  to  Judg- 
ments from  the  courts  of  other  ntates  of  the 
Union  will  be  applied  to  foreign  Judgments. 

This  case  was  cited  as  authority  m  Harrison  v. 
Lourie,  48  How.  Pr.  124. 

In  Monroe  v.  Douglas,  4  Sandf.  Ch.  126,  7  L.  ed. 
1049,  the  validity  of  a  decree  of  tbe  Scotch  court 
of  sessions  was  discussed.  W.,  a  native  of  Sootland, 
died  leaving  by  will  his  property  in  trust  to  be  di- 
vided among  three  brothers,  and  in  case  of  the 
death  of  any  of  them  to  the  heirs  of  his  or  their 
bodies.  One  brother  died  before  the  testator,  and 
his  children  were  all  residents  of  New  York. 
When  the  defendant,  the  eldest  son  of  O.,  came  of 
age,  the  trustees  instituted  an  action  to  settle  their 
trusts.  The  bill  filed  in  this  ca«e  set  forth  the  pro- 
cess of  multiple  poinding  and  exoneration,  tbe 
proceedings  thereon  and  the  decree.  It  alleged 
that  the  complainant  was  an  Infant,  that  no  pro- 
cess was  served  and  no  notice  given  either  to  her 
or  her  guardians,  that  the  proceedioga  were  hur- 
ried through  during  a  period  of  active  war  and 
when  there  was  no  communication  between  Soot- 
land and  the  United  States;  and  declared  that  the 
complainant  was  ignorant  of  the  proceedings  till 
long  after  their  termination,  and  prayed  for  an  ao- 
counting.  The  former  decree  was  held  a  bar  to 
thtB  suit.  And  the  Judgment  was  affirmed  In  6  N. 
Y.447. 

McMullen  v.  Ritchie,  8  L.  R.  A.  268, 41  Fed.  Aep. 
608,  was  an  action  to  enforce  payment  of  the 
amount  alleged  to  be  due  under  the  Judgment  of  a 
Oanadian  courts  Judge  Ricks  affl  rmed  the  doctrine 
of  the  later  English  and  American  cases,  ''•nd  wnUL 
I  of  the  doctrine  laid  down  by  Mr.  Jiistfes  Woc^ 
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mistakes  the  evidence  or  the  law,  or  any  trreg- 
ularitj  in  the  procedure  occurs,  the  only  rein- 
ed j  of  any  person  aggrieved  thereby  is  to  ap- 
peal from  the  Judgment  or  make  a  motion  in 
the  action  in  which  such  judgment  was  ren- 
dered. 

MoetckUr  v.  LoekU,  12  N.  Y.  8.  R  855. 

A  judgment  is  conclusive  between  the  parties 
thereto  upon  all  matters  embraced  within  the 
issues  in  the  action,  and  which  are  or  might 


have  been  litigated  in  the  action.  This  rule 
applies  as  well  to  judgments  taken  by  default, 
when  the  facts  warrant  the  relief  sought,  as  to 
those  rendered  after  a  contest. 

Qate$  V.  Pre^n,  41  N.  Y.  118;  Newton  v. 
Book,  48  N.  Y.  676;  Goebel  v.  Jffla,  111  N.  Y. 
177. 

The  fraud  which  will  authorize  one  court  to 
revise  the  judgment  of  another  court  is  a  fraud 
practiced  m  the  procurement  or  concoction  of 


bury  In  Burnham  v.  Webster,  1  Woodb.  ft  M.  ITS; 
**It  woald  destroy  the  force  and  effect  of  Judicial 
proceedings  and  make  the  Judgments  of  a  foreign 
tribunal,  no  matter  how  high  its  rank,  or  how 
binding  its  decisions  within  its  own  Jurisdiction, 
of  little  greater  effect  than  the  original  contractor 
promise  sued  on." 

Lea  V.  Deakin,  11  Biss.  28,  was  a  bill  in  equity  ask- 
ing that  the  defendants  be  restrained  from  apply- 
ing to  certain  goods  a  name  to  which  the  plaintiff 
claimed  exclusive  right  as  a  trademark.  The  same 
plaintiff  had  previously  filed  a  biU  in  chancery  in 
England  asking  for  an  injunction  for  tbe  same 
cause:  the  case  was  decided  on  its  merits  and  the 
bill  was  dismissed,  and  that  case  was  held  a  bar  to 
the  action  here. 

But  Hobner  v.  Grata,  60  Fed.  Bep.  909,  was  also 
an  action  to  restrain  the  violation  of  a  trademark, 
and  the  motion  of  the  defendant  to  file  a  supple- 
mental answer  setting  up  tbe  Judgment  of  a  court 
in  Germany  refusing  the  relief,  was  denied.  Here 
the  subject-matter  was  a  tort,  and  an  Imposition 
upon  the  public  alleged  to  be  committed,  or  about 
to  bo  committed  here.  -  Such  cases  have  no  analogy 
to  suits  upon  foreign  Judgments  rendered  on  con- 
tracts, or  other  subjects  of  ordinary  common-law 
right;  and  on  such  subjects,  foreign  adjudications 
are  not  conclusive  even  when  the  acts  referred  to 
are  the  same  identical  acts. 

In  this  instance  the  subject-matter  of  the  two  ac- 
tions was  not  identically  the  same.  '*  Though  sim- 
ilar torts,**  says  Judge  Brown,  **or  imposition  in 
Oermu^iy  may  have  been  the  subject  of  the  suit  In 
the  G^erman  tribunal,  those  acts  are  not  the  same  as 
similar  torts  committed  here;  nor  is  the  defendant 
the  same  though  he  may  be  the  agent  of  the  Ger- 
man defendant.  What  is  sought  here  is  to  restrain 
this  defendant's  torts  within  this  country,  and  his 
imposition  upon  the  American  public;  and  that  is 
a  different  subject  from  a  restraint  upon  the  prin- 
oipaLin  Germany  against  similar  torts  committed 
there.'» 

No  foreign  Judgments  for  torts  are,  by  the  mod- 
ern Roman  law,  conclusive  on  the  merits.  Whart. 
Coofl.  L.  B  827. 

Under  the  California  Code  of  Civil  Procedurei 
1 1915,  tbe  effect  of  tbe  Judgment  of  any  other  tribu- 
nal of  a  foreign  country  having  Jurisdiction  to  pro- 
nounce the  Judgment  is  as  follows:  (i)  In  case  of  a 
Judgment  against  a  specific  thing  the  Judgment  is 
conclusive  upon  the  title  to  the  thing:  (2)  In  case  of  a 
judgment  against  a  person  the  Judgment  is  pre- 
sumptive evidence  of  a  right  as  between  the  par- 
ties and  their  successors  in  interest  by  a  subse- 
quent title,  and  can  only  be  repelled  by  evidence  of 
a  want  of  Jurisdiction,  want  of  notice  to  the  party, 
collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

In  Ontario,  however,  under  the  Act  23  Vict.,  chap. 
24,  B  1,  repealed  by  88  Vict.  c.  7,  sched.  a,  p.  36,  in  a 
suit  brought  upon  a  foreign  Judgment  **any  de- 
fense set  up,  or  that  might  have  been  set  up,  to  the 
original  suit,  may  be  pleaded  to  the  suit  on  the 
Judgment."  But  the  Judgment  is  yet  prima  facie 
-.evidence  against  the  defendant  upon  whom  is  the 
onu8  probandi. 

a.  The  judgment  must  be  final. 

A  foreign  Judgment  will  not  be  enforced  unless 
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it  be  final  and  conclusive.  The  court,  in  Paul  v. 
Boy,  15  Beav.  488,  refused  to  give  effect  to  an  inter- 
locutory order  of  a  Scotch  court. 

If  it  is  not  conclusive  in  the  same  court  wbiob 
pronounced  it,  so  that  notwithstanding  such  a 
Judgment  the  existence  of  the  debt  may,  between 
the  same  parties,  be  afterwards  contested  in  that 
court,  and  upon  proper  proceedings  t>eing  taken 
and  such  contest  being  adjudicated  upon,  it  may 
be  declared  that  there  existed  no  obligation  to  pay 
the  debt  at  all,  then  it  cannot  be  regarded  as  finally 
and  conclusively  evidencing  the  debt,  and  so  en- 
titling the  person  who  has  obtained  the  Judgment 
to  claim  a  decree  in  English  courts  for  the  payment 
of  the  debt.  Lord  Herschell  in  Nouvion  v.  Free- 
man, L.  B.  16  App.  Gas.  L 

b.  The  foreign  court  mwA  have  had  furlsdietiom, 

In  England  and  those  countries  governed  by  the 
common  law,  such  Judgments  are  enforced,  not  by 
virtue  of  any  treaty,  nor  by  virtue  of  statute,  but 
upon  the  principle  which  has  been  stated  thus: 
**  Where  a  court  of  competent  Juiisdictlon  has  ad- 
judicated a  certain  sum  to  be  due  from  one  person 
to  another,  a  legal  obligation  arises  to  pay  that 
sum  on  which  an  action  of  debt  to  enforce  the 
Judgment  may  be  maintained.'*  Parke,  B.,  In  Wil- 
liams V.  Jones,  13  Mees.  A  W.  688. 

It  would  follow  that  anything  which  negatives 
tbe  existence  of  that  legal  obligation,  or  excuses 
the  defendant  from  the  performance  of  it,  must 
form  a  good  defense  to  the  action.  The  defendant 
therefore  is  at  liberty  to  show  that  the  court  which 
pronounced  the  Judgment  had  not  Jurisdiction  to 
pronounce  it,  either  because  they  exceeded  the 
Jurisdiction  given  by  the  foreign  law,  or  because 
the  defendant  was  not  subject  to  that  Jurisdiction. 

The  rule  is  now  firmly  settled  in  England  that  a 
Judgment  obtained  in  a  foreign  country  is  conclu- 
sive so  far  as  to  preclude  a  retrial  upon  the  merits. 
But  it  remains  competent  for  the  defendant  to 
show  that  the  foreign  court  bad  not  Jurisdiction  of 
the  subject-matter  of  the  suit,  or  that  the  defend- 
ant was  never  served  with  process,  or  that  the 
Judgment  was  fraudulently  obtained.  Henderson 
V.  Henderson,  6  Q.  B.  288;  Ferguson  v.  Mahon,  11 
Ad.  &  El.  179;  Bicards  v.  Garcias,  12  Clark  &  F.  868; 
Bank  of  Australasia  v.  Nias,  4  Eng.  L.  &  Eq.  252. 

Ferguson  v.  Mahon,  supra,  was  an  action  on  an 
Irish  Judgment  and  it  appeared  that  the  defendant 
had  never  had  notice  of  the  proceeding  or  been  be- 
fore the  court,  and  the  Judgment  was  therefore 
for  the  defendant. 

As  to  the  action  being  tn  rem  or  in  personam  and 
the  common  statement  that  one  isbindingon  third 
persons  and  the  other  not,  *'  we  think,"  says  Lord 
Blackburn  **the  inquiry  Is  first,  whether  the  sut>- 
Ject-matter  was  so  situated  as  to  be  within  the  law- 
ful control  of  the  state  under  which  the  court  site; 
and,  secondly,  whether  the  sovereign  authority  of 
that  state  has  conferred  on  the  court  Jurisdiction 
to  decide  as  to  the  disposition  of  the  thing,  and  the 
court  has  acted  within  its  Jurisdiction.** 

To  give  a  foreign  Judgment  validity  the  court 
pronouncing  it  must  have  had  a  lawful  Jurisdiction 
over  the  subject-matter.  This,  applied  to  Judg- 
ments purely  in  personam,  imports  actual  Jurlsdio- 


New  Yobk  Coubt  or  Appbaia 


the  Judgment  by  which  the  defendant  ws8 

Jireventra  from  availing  hlmaelf  of  some  de- 
ense. 
New  Tcrk  y.  Bradi/,  116  K.  Y.  6iM^. 

O^Brien,  J.,  delivered  the  opinion  of  the 

court: 
The  plaintiff  recovered  in  an  action  upon 


a  Judgment  in  his  favor ;  and  against  defend- 
ant, rendered  in  1890  bj  the  supreme  oonrt 
of  Judicature  in  England.  It  appears  tiist 
the  plaintiff,  in  pursuance  of  an  agreement, 
manufactured  and  shipped  at  London,  to  the 
defendant  at  Kew  Tork,  an  onmlbua  and 
Beaufort  cart,  at  a  price  agreed  upon.  Suit 
was  brought  upon  the  account  by  the  plain- 


tton  of  tbe  parties,  by  domioO,  or  Hy  servtoe  of 
prooeas,  or  Yoluatary  appearance.  Where  there  is 
no  Judadiction  tiie  Judgment  is  void  whether  in 
rem  or  In  pefnonam.  Beoaose  if  the  judirmeat  is 
void  by  the  local  law  it  is  void  everywhere.  Mon- 
roe y.  Dougltis,  4  Sandf .  Cta.  128, 7  L.  ed.  1049. 

The  riflrbt  belongs  to  every  court  to  examine 
whether  the  ientenoe  offered  to  it  enoaoates  from 
authority  oompetent  by  tbe  law  of  nations  to  judge 
of  the  matters  on  which  it  has  pronounced.  Cu- 
oullu  V.  Louisiana  Ins.  Go.  6Mart  N.  8. 4Si,  lA  Am. 
Dec.  190. 

No  rule  of  comity  requires  that  effect  be  given 
to  a  personal  Judgment  rendered  under  a  foreign 
law.  where  on  the  face  of  the  record  It  appears 
that  JuriadictioD  of  tbe  person  was  not  obtained. 
Finch,  J.,  in  Shepard  v.  Wright,  118  N.  Y.  582,  af- 
firming 85  Hun,  444,  which  afBrmed  fiO  How.  Pr.  518. 

The  courts  of  New  York  recogniae  foreign  Judg- 
ments as  binding  here  when  the  record  shows  that 
tbe  courts  rendering  a  Judgment  had  Jurisdiction 
of  the  subject  and  of  the  person  of  the  defendant, 
and  give  full  credit  to  such  Judgments  by  refusing 
to  re-try  the  matters  when  once  determined  io  an 
action  where  the  foreign  courts  had  acquired  such 
Jurladlction. 

But  the  record  is  not  conclusive  as  to  Jurisdic- 
tional facts,  and  tbe  defendant  is  at  liberty  to 
show  want  of  Jurisdiction  although  the  record 
avers  the  contrary. 

And  the  want  of  Jurisdiction  renders  tbe  Judg- 
ment a  nullity  here.  Van  Yorst,  J.,  in  Shepard  v. 
Wright.  60  How.  Pr.  518. 

In  this  esse  the  question  arose  in  an  action  to  re- 
cover upon  a  Judgment  of  the  court  of  chancery 
for  Ontario.  The  court  had  Jurisdiction  of  the 
subject-matter.  But  the  defendant,  who  was  a 
resident  of  New  York,  although,  as  was  claimed,  a 
citizen  of  Canada,  was  never  served  with  process 
in  Canada.  And  it  was  held  that  there  was  no  Ju- 
risdiction, and  that  no  personal  liability  was  im- 
posed by  the  Judgment. 

HcBwan  v.  Zimmer,  38  Mich.  765, 81  Am.  Bep.  838, 
was  an  action  upon  a  Judgment  renderod  by  the 
county  court  of  Bssex  county  in  the  province  of 
Ontario  in  favor  of  the  plaintiff  against  the  defend- 
ant. Tbe  only  question  which  the  court  consldeied 
was  the  one  of  Jurisdiction  in  the  county  court  of 
Bssez  to  vender  the  Judgment.  The  defendant  was 
a  resident  of  Detroit  and  tbe  only  service  made 
upon  him  was  made  at  that  city  under  certain  pro- 
visions of  the  statutes  of  Upper  Cimada.  He  did 
not,  however,  respond  to  tbe  service,  and  the 
Judgment  was  taken  against  him  by  default.  It 
was  held  that  the  court  had  not  acquired  Jurisdic- 
tion, and  the  defendant  had  Judgments 

Kerr  v.  Condy,  9  Bush,  878,  was  an  action  founded 
on  the  Judgment  of  a  oourt  of  Upper  Canada.  The 
defendant  was  before  tbe  Canadian  court.  If  at  all, 
upon  substitutional  service.  The  statute  provided 
that  the  Judge  might  grant  leave  to  proceed  as  if 
personal  service  had  been  effected,  when  it  ap- 
peared **either  that  the  writ  had  come  to  the 
knowledge  of  the  defendant  or  that  he  willfully 
evaded  service  of  the  same  and  had  not  appeared 
thereto.**  It  did  Dot  appear  that  the  Canadian 
oourt  had  Jurladlction  to  proceed  and  the  Ken- 
tucky court  refused  to  enforce  the  Judgment  or 
even  to  regard  it  as  prima  facie  evidence  of  the 
90  L.R  A. 


debt,  remarking :  **  While  we  recogniae  the  right 
of  every  government  to  determine  for  itself  the 
manner  in  which  its  Judicial  proceedings  shall  be 
conducted,  we  are  not  bound  hy  international 
comity  to  presume  the  existence  of  a  debt  or  legal 
obligation  by  reason  of  a  foreign  Judgment,  where 
the  person  sought  to  be  charged  has  not  been  of- 
fered an  opportunity  to  make  defease,  unless  evety 
fact  necessary  to  authoriae  tbe  foreign  oourt  un- 
der the  laws  of  the  place,  to  render  such  Judgmeoi 
is  made  to  appear  affirmatively.** 

Cheviot  V.  IToussat,  8  Binn.  880,  was  an  action  of 
replevin  for  a  quantity  of  coffee,  which,  having 
been  shipped  from  Jeiemie,  In  the  island  of  St. 
Bomlngo,  in  possession  of  the  revolted  negroes, 
was  captured  by  French  privateers,  and  carried  to 
St.  Jago  de  Cuba.  It  was  there  purchased  by  the 
defendant  and  brought  to  Philadelphia,  where,  be- 
ing discovered  by  the  plaintiff,  the  original  owner, 
the  suit  wss  brought.  Tbe  defendant  supported 
his  claim  to  the  property  under  a  decree  of  con- 
demnation by  the  court  of  the  French  republic  at 
St.  Domingo.  The  court  held  that  it  might  in- 
quire into  the  Jurisdiction  of  the  French  tribunal, 
and  having  been  led  to  the  conclusion  that  that 
court  had  Jurisdiction,  ruled  that  its  decree  could 
not  be  revised  by  the  court  of  another  nation. 

Ounn  V.  Peakes,  86  Minn.  177,  was  an  action  upon 
a  Nova  Scotia  Judgment.  The  question  of  the  ef- 
fect of  the  Judgment  was  not  discussed:  but  It  was 
held  that  the  complaint  need  not  allege  that  the 
court  which  rendered  the  Judgment  had  Juiisdlo- 
tion  either  of  the  cause  or  of  the  parties. 

Said  Stone,  J^  in  Brnckman  v.  Taussig,  7  Colo. 
581 :  **  It  is  an  elementary  rule  that  the  Jurisdiction 
of  courts  of  general  Jurisdiction  is  to  be  presumed, 
and  it  follows  that  the  Judgments  and  decrees  of 
such  courts  are,  in  all  cases,  of  at  least  prima  fade 
validity.  In  asserting  such  a  Judgment  or  decree 
as  a  cause  of  action  or  as  a  ground  of  defense 
tbe  pleader  need  state  no  Jurisdictional  facts  •  .  • 
and  the  presumptions  in  favor  of  Jurisdiction  are 
the  same  whether  the  Judgment  relied  on  Is  do- 
mestic, foreign,  or  ooe  of  the  sister  states  of  this 
Union.** 

But  **a  foreign  Judgment  rendered  without  Jn- 
risdiotion  may  be  assailed  in  either  a  direct  or  col- 
latersl  proceeding.  Although  the  recitals  con- 
tained in  the  Judgment,  that  service  wss  made, 
raise  a  strong  presumption  in  favor  of  the  Juris- 
diction and  of  tbe  truih  of  tbe  redtsK  yet  the 
plaintiff  may  ahow  by  extrinsic  evidence  if  he  can 
that  no  service  was  actually  made.  Strong  proof 
will  be  required  to  overthrow  the  preanmptloii  of 
Jurisdiction  raised  by  tbe  recitals;  but  if  it  Is 
clearly  shown  that  the  plaintiff  was  not  served 
with  the  process,  and  did  not  voluntarily  appear  or 
submit  to  tbe  Jurisdiction  of  the  court,  the  recitals 
are  of  no  value.**  Johnston,  J.,  in  niom  v.  Sal- 
monson,  87  Kan.  441. 

0.  JikSgments  rendered  in  the  foreign  country 
ogatiut  nonnMentB. 

The  principles  of  Godard  v.  Oray,  K  B.  8  Q.  B. 
188,  were  affirmed  in  Schibsby  v.  Westenhola,  If 
Week.  Bep.  687,  where  It  was  held  that  the  defend- 
ant was  under  no  duty  to  obey  tiie  French  Judg- 
ment because  the  oourt  had  no  Jurisdiotton  over 
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^iif  against  the  defendant  in  England,  and 
personal  service  of  process  was  made  upon 
nim  there,  and  Jurisdiction  obtained  by  the 
^coart  of  the  person  of  the  defendant  and  the 
subject-matter  of  the  action.  The  defendant 
-appeared,  and  interposed  for  defense,  in  sub- 
stance, that  the  articles  were  manufactured 
-and  shipped  under  a  special  contract,   by 


which  the  price  and  the  character  and  quality 
of  the  articles  were  particularly  specified, 
and  that  the  goods,  when  received  by  the  de- 
fendant, did  not  conform  to  the  agreement, 
but  were  practically  worthless  to  him.  The 
plaintiff  aenied  that  there  was  any  agreement 
to  manufacture  such  vehicles  as  the  defendant 
claimed,  and  asserted  that  the  articles  de- 


'bim,  ^e  belnff  In  no  sense  a  French  subject,  and  I 
iiavinff  no  property  in  France. 

In  BousiUon  v.  BousUlon,  L.  R.  14  Ch.  Div.  861, 
Fry,  L,  X,  said,  after  qaotlnflr  from  the  opinion  of 
Jiord  Blackburn  in  Bchibsby  v.  Westenholz,  lu  B. 
*4I  Q.  B.  166:    **  What  are  the  oircumstHnces  which 
have  been  held  to  impose  upon  the  defendant  the 
duty  of  obeyinff  the  decision  of  a  foreign  court? 
Having  regard  to  that  case  and  to  Oopln  v.  Adam- 
rson,  in/ra,  tbey  may  1  think  be  stated  thus:   The 
oourts  of  this  country  consider  the  defendant  bound 
where  he  is  a  subject  of  the  foreign  country  in 
which  the  judgment  has  been  obtained;  where  he 
was  resident  in  the  foreign  country  when  the  ac- 
tion began;  where  the  defendant  in  the  character 
of  plain tiir  has  selected  the  forum  in  which  he  is 
afterwards  sued;  where  he  has  voluntarily  ap- 
peared: where  he  hss  contracted  to  submit  himself 
to  the  forum  in  which  the  Judgment  was  obtained, 
'«nd  possibly  if  Becquet  v.  MacOartby,  S  Bam.  & 
Ad.  961,  be  right,  where  the  defendant  has  real 
-estate  within  the  foreign  Jurisdiction  in  respect  of 
which  tiie  cause  of  action  arose  while  he  was  with- 
in that  JurisdlcUon.'' 

Tallee  v.  Dumergue,  18  L.  J.  Bxch.  806,  was  an 
action  on  a  French  Judgment  and  the  defendant 
pleaded  tliat  he  had  not  been  served  with  any 
process  or  had  no  notice  of  the  suit  in  France, 
-and  was  not  resident' in  France,  or  subject  to  its 
laws.  To  this  was  replied  that  the  defendant  was 
«  shareholder  in  a  French  company,  and  the  judg- 
vient  was  obtained  agreeably  to  French  law. 

A  case  of  similar  facts  was  Copin  v.  Adamson,  SA 
Week.  Bep.  86,  where  it  was  averred  in  the  repUca- 
-tlon  that  the  statutes  and  provisions  of  the  com- 
pany, which  in  point  of  fSct.  were  agreements  inter 
.aocioc,  provided,  in  substance,  that  every  share- 
holder between  whom  and  the  rest  of  the  company, 
or  the  representatives  of  the  company,  any  litiga- 
tion should  arise,  should  choose  a  domlcil  in  Paris, 
and  if  he  did  not,  the  public  oiBoe  there  should  be- 
Hiome  his  domloil  pro  hoc  vice,  and  service  of  all 
proceedings  at  that  domioil  should  be  good  service 
•on  him.   The  replication  was  held  good. 

Douglas  V.  Forrest,  4  BIng.  686.  was  an  action  in 
Bngland  upon  a  Scotch  judgment,  without  per- 
■sonal  service,  and  after  notice  to  the  defendant  by 
the  process  called  **  homing,**  wliich  may  or  may 
not  have  come  to  his  knowledge.   The  validity  of 
-the  judgment  was  recognized  and  the  action  sus- 
tained.  The  defendant  was  executor  of  a  Bcotdi 
estate  and  it  was  in  that  capacity  that  he  was  tfued; 
iand,  further,  he  himself  owed  allegiance  to  that 
-country. 

In  Becquet  v.  MacOarthy,  2  Bam.  k  Ad.  HSU  the 
judgment  was  rendered  in  one  of  the  British 
•colonies.   The  defendant  was  absent  and  service 
was  made  under  a  provision  of  the  law  of  the  col- 
ony on  the  attorney-general.   The  Judgment  was 
"Sustained. 

In  Douglas  v.  Forrest,  4  Bing.  708,  it  was  said: 
^If  attachments  Issued  against  persons  who  never 
were  within  the  Jurisdiction  of  the  court  issuing 
-them,  could  be  supported  and  enforced  in  the 
^country  in  which  the  person  attached  resided,  the 
legislature  of  any  country  might  authorise  their 
courts  to  decide  on  the  rights  of  parties  who  owed 
no  aUegiance  to  the  government  of  such  oountiy, 
4ind  were  under  no  obligation  to  attend  its  courts 


or  obey  its  laws.**  This  observation  most  be  limit- 
ed to  cases  in  which  it  Is  endeavored  to  give  the 
Judgment  of  the  foreign  tribunal  some  effect  or 
operation  beyond  the  property  actually  seised  and 
sold  within  the  foreign  jurisdiction.  Pollock,  C. 
B.,  in  Gammell  v.  Sewell,  8  Hurlst.  ft  N.  688,  said: 
'*  If  personal  property  Is  disposed  of  in  a  manner 
.binding  according  to.  the  law  of  the  country  where 
it  is,'  that  disposition  is  bind Ing  everywhere.**  This 
was  approved  in  the  same  case  in.  error  iu  6  Hurlst. 
ft  N.  744;  in  Imrle  v.  Castrique,  8  C.  B.  N.  8. 406;  and 
in  Bum  V.  Bletcher,  23  M.  C.  Q.  R28. 

Where  nonresidents  are  proceeded  against  by 
seizure  or  attachment  of  their  property  found 
within  the  territory,  **for  all  the  rurpoees  of  the 
suit,  the  ezisteDoe  of  the  property,  so  selaed  or  at- 
tached, constitutes  a  Just  ground  of  proceeding,  to 
enforce  the  rights  of  the  plaintiff  to  the  extent  of 
subjecting  such  property  to  execution  upon  the 
decree  or  judgment.  But  if  the  defeodant  has 
never  appeared  and  contested  the  suit  it  is  to  bo 
treated  to  all  intents  and  purposes  as  a  mere  pro* 
ceeding  in  rem,  and  not.  as  personally  binding  on 
the  party  as  a  decree  or  judgment  in  perwnam;  or, 
in  other  words,  it  only  binds  the  property  seised  or 
attached  in  the  suit  to  the  extent  thereof;  and  is  in 
no  just  sense  a  decree  or  judgment  binding  upon 
him  beyond  that  property.  In  other  countries  it 
Is  uniformly  so  treated  and  Is  justly  considered  as 
having  no  extra-territorial  force  or  obligation.** 

d.  JVtiud  wOl  destroy  the  e^ect  of  thefudgmenL 

Vadala  v.  Lawes.  L.  B.  26  Q.  B.  Div.  810,  followed 
Abouloff  V.  Oppenheimer,  L.  B.  10  Q.  B.  Di^.  S863Dd 
held  that  If  the  fraud  upon  the  foreign  court  con- 
sists in  the  fact  that  that  court  has  been  induced 
by  fraud  to  come  to  a  wrong  conclusion,  the  whole 
case  may  be  reopened  although  the  very  facts 
must  be  grone  into  which  were  investigated,  and 
which  were  in  Issue  in  the  foreign  court. 

In  Godard  v.  Gray,  L.  R.  6  Q.  B.  ISS,  it  was  said 
that  probably  the  defendant  might  show  that  the 
Judgment  was  obtained  by  the  fraud  of  the  plain* 
tiff  for  that  would  show  that  the  defendant  was  ex- 
cused from  the  performance  of  an  obligation  thus 
obtained;  and  that  it  might  be  that  where  the  for> 
eign  court  had  knowingly  and  perversely  dlsre* 
garded  the  rights  given  to  an  English  subject  by 
English  law  that  would  be  a  valid  excuse.  But 
these  questions  did  not  arise  in  the  case,  and  the 
court  declined  to  express  any  decided  opinion  on 
them. 

Bankin  v.  Ooddard,  64  Me.  28, 8S  Am.  Dea  718,  was 
an  action  to  determine  the  effect  of  a  New  Brims- 
wick  judgment.  The  court  declared  the  general 
doctrine  of  the  American  courts  to  be  that  a  for- 
eign judgment  was  prima  fSde  evidence  and 
mlirht  be  impeached;  and  the  case  is  frequently 
cited  as  an  authority  for  this  proposition.  But  it 
seems  to  affirm  only  the  uncontroverted  doctrine 
tliat  such  judgments  may  be  impeached  for  fraud. 

^It  Is  universally  conceded  that  fraud  will  avoid  a 
judgment.  But  the  term  **fraud**  Is  indefinite,  and 
where  it  is  said  that  a  judgment  Is  vitiated  and 
may  be  nullified  by  fraud  it  is  not  to  be  under- 
stood that  the  fraud  which  oonslstB  in  false  testi- 
mony, or  the  suppression  of  the  truth,  in  respect 
to  matters  litigated  upon  the  trial  of  the  action 
which  resulted  in  the  judgment  is  sufficient  to 
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liyered  conformed  in  all  respects  to  the  de- 
fendant's order.  While  the  action  was  at 
issue  in  England,  the  defendant  applied  to 
the  court  for  a  commission  to  examine  wit- 
nesses in  this  country  to  prove  the  allegations 
of  his  answer.  This  appl  ication  was  denied, 
upon  what  ground,  or  for  what  reason,  does 
not  appear.    The  defendant  did  not  appear 


for  trial,  and  the  court  ordered  Judgment 
against  him,  and,  for  defense  to  this  judg- 
ment  in  our  court,  he  has  interposed  sub- 
stantially the  same  facts,  and  insists  that  it 
is  unjust  and  unfair,  and  that,  as  he  was  not 
permitted  to  produce  his  proofs  at  the  trial 
in  England,  he  16  not  now  bound  by  the  judg- 
ment.    He  also  applied  to  the  courts  here. 


have  this  effect.  Hilton  v.  Guyott,  4S  Fed.  Bep. 
240. 

It  was  said  In  United  States  v.  ThrockmortOD,  98 
U.  S.  61«  2S  L.  ed.  08,  where  the  question  arose  con- 
cerning a  domestic  judgment,  that  *^he  mischief 
of  retrying  every  case  in  which  the  judgment  or 
decree  rendered  on  false  testimony,  given  by  per- 
jured witnesses,  or  on  contracts  or  documents 
whose  genuineness  or  validity  was  In  IsBue,  and 
which  are  afterwards  ascertained  to  bo  forged  or 
fraudulent,  would  be  greater  by  reason  of  the  end- 
less nature  of  the  strife,  than  any  compensation 
arising  from  doing  justice  in  Individual  cases.'** 

But  the  contrary  was  held  In  Aboulofl  v.  Oppen- 
helmer,  supra,  where  the  suit  was  upon  a  Buaslan 
judgmeot.  The  defense  was  that  the  judgment 
was  obtained  by  false  testimony  of  the  plaintiff  as 
to  a  fact  In  Issue,  which  misled  the  court.  And 
this  was  held  a  good  defense.  But  it  does  not 
seem  that  the  cases  dted  by  the  judges  sustain 
such  doctrine. 

The  facts  that  false  testimony  and  hearsay  evi- 
dence were  given  against  the  defendant  in  a  for- 
eign court;  that  the  trial  was  unfairly  conducted, 
the  witnesses  not  being  sworn  or  examined,  aud 
the  right  of  cross-examination  of  witnesses  and  of 
compelling  the  production  of  books  and  papers 
denied;  and  that  books  of  evidence  were  fiaudu- 
lently  suppressed  by  the  plaintiff,— do  not  prevent 
the  judgment  from  being  conclusive  against  the 
defendant.    Hilton  v.  Guyott,  42  Fed.  Rep.  219. 

e.  Mistake  of  Enolish  law. 

Mistake  of  the  court  as  to  a  foreign  law  is  not 
equivalent  to  fraud.  All  that  can  be  required  of 
the  tribunal  that  has  to  decide  on  a  quention  of 
foreign  law  Is  that  it  should  receive  and  consider 
all  the  evidence  as  to  what  the  foreign  law  is,  and 
bona  fide  determine  on  that  as  well  as  It  can.  Black- 
bum,  J:,  in  Castrique  v.  Imrle,  L.  R.  4  H.  L.  414. 

But  the  defendant  In  a  suit  in  England  on  the 
judgment  of  a  foreign  tribunal  having  jurisdic- 
tion over  him  and  the  cause,  can  no  more  set  up 
as  a  defense  that  the  Judgment  proceeded  on  a  mis- 
take as  to  Bogilsh  law,  than  he  could  set  up  as  an 
excuse  that  there  had  been  an  excuse  as  to  the  law 
of  some  third  country  incidentally  Involved,  was 
to  any  other  question  of  fact* 

In  Godard  v.  Gray,  19  Week.  Rep.  84S,  the  plain- 
tiffs, who  were  Frenchmen,  brought  suit  In  France 
against  the  defendants,  who  were  Englishmen,  on  a 
charter  party  made  in  England  which  contained  a 
clause  providing,  as  penalty  for  Its  non-perform- 
ance, the  **  estimated  amount  of  freight."  The 
French  court  awarded  as  damages  the  estimated 
amount  of  one  freight.  It  was  not  brought  to  the 
notice  of  the  French  court  that,  according  to  the 
Interpretation  of  the  English  law,  a  penal  clause  of 
Uils  port  was  Idle  and  inoperative.  And  the  court 
made  a  mistake  as  to  the  construction  of  the  Eng- 
lish contract,  and  In  consequence  judgment  was 
given  for  an  amount  different  from  that  for  which 
It  would  have  been  given;  if  the  court  had  been 
correctly  informed  of  the  English  consrruotion. 
The  question  raised  was  whether  this  was  a  bar  to 
the  action  brought  in  England  to  enforce  the 
judgment,  and  the  court  was  of  opinion  that  It 
was  not. 

And  it  mokes  no  difference  that  the  mistake  ap- 
90L.R.A. 


pears  on  the  face  of  the  proceedings.  Godard  v» 
Gray,  supra. 

**If  Indeed,"  said  the  court  in  that  Important 
case,  **f oreign  judgments  were  enforced  by  our 
courts  out  of  politeness  and  courtesy  to  the  tribu- 
nals of  other  countries,  one  could  understand  its 
being  said  that  though  our  courts  would  not  be  so 
rude  as  to  inquire  whether  the  foreign  court  had 
made  a  mistake,  or  to  allow  the  defendant  to  as* 
sert  that  it  had,  yet  that  if  the  foreign  court  itself 
admitted  its  blunder  it  would  not  then  act;  but  it 
is  quite  contrary  to  every  analogy  to  suppose  that 
an  English  court  of  law  exercises  any  dlsoretion  of 
this  sort.  We  enforces  legal  obligation  and  we 
admit  any  defense  which  shows  that  there  is  no 
legal  obligation,  or  a  legal  excuse  for  not  f ulflU- 
ing  it;  but  in  no  case  that  we  know  of  is  it  ever 
said  that  a  defense  shall  be  admitted  if  it  is  easily 
proved,  and  rejected  if  it  would  give  the  court 
much  trouble  to  investigate  it.  Yet  on  what  other 
principle  can  we  admit  as  a  defense  that  there  Is  a 
mistake  of  English  law  apparent  on  the  face  of 
the  proceedings,  and  reject  a  defense  tliat  there  is 
a  mistake  of  Spanish  or  even  Scotch  law  apparent 
in  the  proceedings,  or  that  there  was  a  mistake  of 
English  law  not  apparent  In  the  proceedings,  but 
which*  the  defendaint  avers  that  he  can  show  did 
exist?" 

In  the  original  notes  to  Doe  ▼.  Oliver.  3  Smith* 
Lead.  Gas.  005,  Novelll  v.  Rossi,  8  Bam.  &  Ad.  7S7. 
was  cited  as  supporting  the  opposite  doctrine  to 
that  enunciated  in  Godard  v.  Gray,  supra.  But 
Mr.  Jtutice  Stockbum  declared  that  NoveUl  v* 
Rossi  did  not  decide  that  point,  though  Wood,  V. 
C,  in  Simpson  v.  Fogo,  82  L.  J.  Ch.  219,  seemed  to 
have  a  different  opinion. 

f.  Where  the  proeeedinoe  in  the  foreign  court  are 

stimmary, 

Anderson  v.  Haddon,  83  Hun,  435,  was  an  action 
brought  by  the  liquidators  of  a  Scotch  bank 
against  a  stockholder  resident  in  New  York.  A 
judgment  had  been  obtained  in  Scotland  against  the 
defendant.  It  was  held  that  because  the  mode 
provided  by  the  act  of  Great  Britain  for  ascertain- 
ing the  liability  of  the  defendant  was  summary^ 
and  in  derogation  of  the  oommon  law  it  had  no- 
extraterrltorlal  force. 

**The.  judgment  of  a  foreign  country,'*  said 
Brady,  J.,  **is  not  conclusive  upon  us,  even 
though  the  party  charged  appeared,  unless  upon  a 
proper  examination  It  is  established  that  the 
cause  of  action  is  one  recognised  by  the  oommoo 
law  and  tbe  judgment  sought  to  be  enforced  is  one 
in  which  a  trial  was  had  in  accordance  with  the 
rules  of  the  common  law  which  impose  the  obliga- 
tion to  produce  witnesses  to  establish  the  claim  and 
secure  the  right  of  the  defendant  to  cross-exami- 
nation." 

It  is  noteworthy  that  this  decision  was  rendered 
in  the  state  whose  courts  have  been  foremost  in 
declaring  the  conclusiveness  of  foreign  judgments* 

It  is  evident  that  the  decision  was  given  with  ref- 
erence to  the  peculiar  facts  of  this  case  only,  and 
that  the  court  had  no  intention  of  repudiating  the- 
received  rule. 

g.  XocoZ  laws  fOflZ  not  bs  given  extraterritorial  fore6^ 
In  De  Brimont  v.  Pennlman,  10  Blatohf .  488,  the 


i 


1808. 


Du^bTAH  T.  HiCQIHS. 


m 


in  this  actfon,  for  r  oonimfs.<«fon  to  examine 
'Witnesses  in  Eugland,  wliicii  application  was 
re  I  used ;  and  upon  tlie  trial  tlie  court  held 
that  the  foreign  judgment  was  conclusiye, 
and  that  the  plaintiff  was  entitled  to  recover. 
The  general  term  has  affirmed  the  judgment, 
and  also  the  order  refusing  the  commission, 
and  the  appeal  to  this  court  is  from  hoth  de- 
terminations. 


It  is  settled  law  o^  this  state  that  a  forefgn 
judgment  is  couc  isive  unon  the  merits,  [t 
can  be  impeached  only  bj  proof  that  the 
court  in  which  it  was  rendered  had  not  juris* 
diction  of  the  subject-matter  of  the  action, 
or  of  the  person  oi  the  defendant,  or  that  it 
was  procured  by  means  of  fraud.  Laaier  y. 
WestcoU,  26  N.  Y.  146,  82  Am.  Dec.  404. 

The  judgments  of  the  courts  of  a  sister 


question  arose  whether  a  ctttxen  of  the  United 
States,  whose  daufchter  had  married  in  France, 
oould  be  proeeouted  here  upon  a  decree  of  a  French 
court  requlrtn«r  htm  and  hJs  wife  to  pay  an  annuity 
for  the  support  of  their  son-ln-iaw.  TheFrenoh 
decree  had  been  obtained  under  a  proyision  of  the 
French  Code  requiring  parents  to  make  a  provis- 
ion for  their  son-in-law  who  might  be  In  need, 
so  long  as  offspring  of  the  marriage  remained.  The 
obligation  lying  at  the  foundation  of  the  plalntllTs 
claim  was  the  creature  of  positive  statute,  framed 
for  the  people  of  France,  to  regulate  their  domes- 
tic concerns,  protect  the  public,  and  guard  against 
pauperism  and  its  evils.  The  decree,  said  the 
court,  **prooeed8  upon  the  declaration  of  an  obliga- 
tion not  in  conformity  with  our  laws,  not  known 
to  the  common  law,  and  upon  the  oontlnuanoe  of 
the  obhgatlon  Itself  after  the  relationship  out  of 
which  It  Is  deemed  to  have  arisen  has  ceased  by  the 
death  of  the  person  through  whom  the  affinity  was 
traced.*'  And  the  court  refused  to  enforce  the  de- 
cree of  the  French  trIbunaL 

b.  FonUrn.  fttdOTMnt  does  not  fnerge  the  cause  of 

<ieiion. 

Lord  Bllenborough  In  Hall  v.  Odber,  11  Bast,  118, 
said:  **JudgmentB  In  foreign  courts  are  not  to  be 
considered  upon  the  same  footing  as  judgments  In 
our  own  courts  of  record:  they  are  bat  evidence  of 
the  debt,  and  do  nut  bar  or  stay  an  action  on  simple 
contract.  But  assumpsit  lies  on  them,  and  It  is 
open  to  the  parties  to  enter  Into  the  questlou  of 
their  regularity. 

And  tbls  Is  the  general  rule. 

In  an  action  to  recover  the  amount  of  a  debt  for 
which  Judgment  had  been  rendered  against  the  de- 
fendant In  England  the  Bnglish  Judgment  was  In- 
troduced, in  evldenoe  against  the  objeotloo  of  the 
defendant,  who  contended  that,  If  the  Judgment 
was  conclusive,  the  original  cause  of  action  was 
merged,  and  suit  should  have  been  brought  upon 
the  Judgment;  If  not  conclusive,  evidence  should 
be  allowed  disporting  It.  The  court  cited  Lyman  v. 
Brown,  2  Curt.  C.  a  650,  and  held  chat,  while,  on 
considerations  of  comity,  a  foreign  Judgment  is  en- 
titled. In  respect  to  its  conclusiveness,  to  the  same 
weight  as  Judgments  of  our  own  country,  yet  it 
does  not  operate  as  a  merger  of  the  cause  of  action 
as  does  a  domestic  Judgment  whose  authoritative 
character  is  founded  on  the  provision  of  the  or- 
ganic law  guaranteeing  full  faith  and  credit  to  the 
records  and  Judicial  proceedings  of  every  state. 
The  Judgment  was  properly  admitted  in  evidence, 
and  its  weight  did  not  depend  on  the  form  of  the 
pleading.  New  Fork,  L.  E.  ft  W.  R.  Go.  y.  HoHenry, 
17  Fed.  Bep.  414. 

But  in  Louisiana  an  extreme  doctrine  Is  laid 
down. 

As  the  Louisiana  Code  of  Practice  stood  up  to  1846 
foreign  Judgments  rendered  by  courts  having  Ju- 
risdiction between  parries  having* notice  or  duly 
cited,  were  conclusive,  and  might  have  been  pleaded 
as  the  thing  adjudged.  ArL  746.  And  the  statute 
of  1848  did  not  lessen  the  conclusive  character  of 
such  Judgments.  Tbe  orlflrlnal  cause  of  action  is 
considered  as  merged  in  the  Judgment.  Jones  y. 
Jamison,  15  La.  Ann.  86. 
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8.  Judgments  of  ths  eourU  of  the  confederate  states. 

The  decrees  of  the  courts  of  a  revolutionary  and 
Insurgent  government,  enforcing  laws  passed  in 
support  of  rebellion  against  the  lawful  govern- 
ment, and  Intended  to  defeat  the  Just  rights  of  its 
citizens,  are.  void.  Van  Epps  v.  Walsh,  1  Woods* 
C.  0.608. 

The  Act  of  the  confederate  congress  creating  the 
so-called  ^Courts  of  the  Ck)nfederate  States  of  Am- 
erica" was  void  and  the  courts  werea  nuUlty.  Hick- 
man V.  Jones,  76  n.  S.  0  WalL  197, 10  L.  ed.  SSL 

But  see  cases  infra. 

Although  the  leigislatiye  acts  of  the  seceded  states 
during  the  rebel  tlon,the  proceedings  of  their  courts* 
etc.,  in  the  ordinary  course  of  the  administration 
of  law,  must  be  upheld  in  the  interest  of  civil  socie- 
ty to  which  such  government  was  a  neoessity,  yet 
the  government  of  the  confederacy  had  no  exist- 
ence except  as  organized  treason.  Its  purpose 
while  it  lasted  was  to  overthrow  tbe  lawful  govern- 
ment, and  its  statutes,  its  decrees,  and  Its  authority 
can  give  no  validity  to  an  act  done  in  its  service* 
or  in  aid  of  its  purpose.  Bprott  v.  United  States* 
87  n.  S.  90  WalL  460,22 L.  ed.  871. 

The  proceedings  of  a  prize  court  of  the  confeder- 
ate states  were  held  of  no  validity;  the  condemna- 
tion and  sale  by  such  a  court  conveyed  no  title  to 
the  purchaser,  nor  conferred  on  him  any  right  to 
give  a  title  to  others.  The  Lllla,  8  Sprague,  Dec 
177. 

But  the  Judgment  of  a  court  of  a  state  In  Insur- 
rection merely  settling  the  rights  of  private  parties 
actually  within  its  Jurisdiction,  not  tending  to  d^ 
feat  the  Just  rights  of  citizens  of  the  United  States, 
nor  in  furtherance  of  laws  passed  In  aid  of  the  re- 
bellion, is  valid.  Oook  v.  Oliver,  1  Woods  a  a 
437. 

Judgments  of  the  courts  of  a  seceding  state  ren- 
dered during  the  civil  war,  are  valid  as  to  the  par- 
ties who  were  within  their  Jurisdiction.  A  Judg- 
ment for  plaintiff  for  the  price  of  a  slave,  rendered 
prior  to  emancipation,  and  valid  by  the  laws  of  tho 
United  States  and  of  the  state  at  the  time  of  Its 
rendition.  Is  valid  after  emancipation,  and  may  be 
enforced  in  the  courts  of  the  United  States.  French 
V.  Tumlln  (Ga.)  10  Am.  L.  Beg.  N.  S.  641, 14  Int  Rev» 
Bee.  140. 

Sale  of  lands  on  a  deed  of  trust  in  the  nature  of 
a  mortgage,  for  non-payment  of  the  debt  secured 
thereby,  during  the  war,  the  debtors  being  domi- 
ciled In  the  confederate  territory,  and  the  creditor 
being  domic11e<)  and  the  lands  located  within  the 
loyal  states,  was  void,  and  a  bill  to  redeem  was  sus- 
tained. All  commercial  intercourse  was  suspended 
during  the  war,  between  the  citizens  In  the  confed- 
erate territory  and  the  citizens  of  the  rest  of  the 
United  States,  and  was  unlawfuL  Kanawha  Goal 
Oo.  V.  Kanawha  A  O.  Goal  Ck).  7  Blatchf .  801. 

Pepin  V.  Lachenmeyer,  46  N.  T.  27,  gave  effect 
to  the  Judgment  of  a  court  of  Louisiana  rendered 
during  the  rebellion. 

The  Constitution  of  Arkansas  declares  that  all 
the  action  of  the  state  of  Arkansas  under  the  au- 
thority of  the  Oonvention  of  1861  "whether  legisla- 
tive, executive,  Judicial,  or  military,  was  and  is 
hereby  null  and  void,"  The  courts  existing  under 
tbe  Constitution  of  1861  were  not  legally  constitut- 
ed but  were  the  creatures  of  the  individuals  wh» 
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state  are  entitled  to  full  faith  and  credit  in 
the  courts  of  the  other  states  under  tbe  Con- 
stitution of  the  United  States,  hut  effect  is 
fftven  to  the  judgments  of  the  courts  of 
foreign  countries  by  the  oomitj  of  nations, 
which  is  part  of  our  municipal  law.  The 
refusal  of  the  foreign  court  to  allow  a  com- 
mission to  examine  witnesses  here  does  not 
affect  the  conclusive  character  of  the  judg- 
ment. Such  applications  are  generally  with- 
in the  discretion  of  the  court  to  which  they 
are  addreEksed,  and  then  a  refusal  to  grant 
them  does  not  constitute  even  a  legal  error 
subject  to  review.  But  even  if  it  appeared  in 
this  case,  as  it  does  not»  that  some  legal  right 
of  the  defendant  was  denied  in  refusing  the 
application,  that  would  not  affect  the  valid- 1 
ity  01  conclusive  nature  of  the  judgment,  so 
long  as  it  stood  unreversed,  and  not  set  aside. 
Legal  errors  committed  upon  the  trial  or  dur- 
ing the  progress  of  the  cause  may  be  corrected 
by  appeal  or  motion  to  the  proper  court,  but 
they  furnish  no  defense  to  an  action  upon  the 
iudgment  itself.  Where  a  party  is  sued  in  a 
foreign  country  upon  a  contract  made  there, 
he  is  subject  to  the  procedure  of  the  court  in 
which  the  action  is  pending,  and  must  resort 
to  it  for  the  purpose  of  his  defense,  if  he  has 
any,  and  any  error  committed  must  be  re- 


viewed or  corrected  in  the  usual  way.  60 
long  as  he  lias  the  benefit  of  such  rules  ami 
regulations  as  have  been  adopted  or  are  in 
use  for  the  ordinary  administration  of  justice 
among  the  citizens  or  subjects  of  the  country, 
he  cannot  complain,  and  justice  is  not  denied 
to  him.  The  presumption  is  that  the  rights 
and  liability  of  the  defendant  have  been  de- 
termined according  to  the  law  and  procedure 
of  the  country  where  the  judjnnent  was  ren- 
dered, and  there  is  nothing  in  the  record  to 
the  contrary.  The  questions  of  fact  or  law 
settled  by  this  judgment  could  not  be  re- 
examined in  our  courts.  The  judgment  whs 
properly  authenticated  and  establiuied  at  the 
trial  under  the  provisions  of  the  code.  The 
order  of  our  courts  refusing  the* commission 
to  examine  witnesses  in  England  was,  so  far 
as  appears,  a  matter  of  discretion.  As  tbo 
foreiirn  judgment  was  conclusive,  the  facts 
stated  in  the  answer  were  not  admissible  as 
proof  upon  the  trial,  and  therefore  it  is  clear 
that  no  legal  right  of  the  defendant  was 
violated  by  the  denial  of  his  applicaticm. 

The  judgment  thouUL  be  affirmed^  and  the  ap- 
peal from  the  order  dismissed.  Judgment 
accordingly. 

All  concur,  except  Orax»  7.,  not  voting. 


composed  tbe  convention.  Servloe  by  suoh  courts 
was  invalid  and  judgmeots  of  those  oourts  were 
€oram  mm  fudiee  and  absolutely  void.  Penn  v. 
VoUlson,  26  Ark.  645;  Thompson  v.  Mankin,  S6  Ark. 
W^  7  Am.  Bep.  SSBB;  Timms  v.  Grace,  S6  Ark.  608. 

The  position  of  the  Supreme  Oourt  of  the  United 
States  was  deoUred  by  Mr,  Justice  Field  in  Horn  v* 
Lockhart,  84  U.  S.  17  WaU.  620, 21  L.  ed.  667:  '*We 
admit,"  said  the  learned  josttoe,  **that  tlie  acts  of 
the  several  states  in  their  individual  oapaoitiee, 
and  of  their  different  departments  of  irovemment. 
executive,  Judicial,  and  legislative,  during  the  war 
•o  lar  as  they  did  not  impair  or  tend  to  impair  the 
supremacy  of  the  national  authority,  or  tbe  just 
rights  of  citizens  under  the  Constitution,  are  in 
general  to  be  treated  as  vaUd  and  trinding.  The 
existence  of  a  state  of  insurrection  and  war  did 
not  loosen  the  bonds  of  society,  or  do  away  with 
«ivll  government  or  the  regular  administration  of 
the  law.  Order  was  to  be  preserved,  polioe  regula- 
tions maintained,  crime  prosecuted,  property  pro- 
tected* ooniraots  enforced,  marriages  celebrated. 


estates  settled  and  the  transfer  and  descent  of  prop- 
erty regulated  precisely  as  in  time  of  peace.  No 
one,  that  we  are  aware  of,  seriously  questtons  tbe 
validity  of  Judicial  or  legislative  acts  in  the  insar- 
rectionary  states  touching  these  and  kindred  sub- 
jects, where  they  were  not  hostile  in  their  purpose 
or  mode  of  enforcement  to  the  authority  of  the 
national  government,  and  did  not  impair  the  rights 
of  citiiens  under  the  Oonstitution."  See  also,  as 
supporting  the  same  proposition,  UiU  v.  Armlstesd, 
66  Ala.  118;  United  States  v.  Home  Ins.  Oo.  8B  U.  & 
22  WaU.  99, 22 L.  ed.  816;  Ford  v.  Surget,  07 U.&694, 
24L.ed.1018;  Williams  ▼.  Brufly,  96 U. a  178. 24 L. 
ed.716. 

For  vaUdity  of  divorce  granted  by  a  oourt  in  a 
foreign  country,  see  St.  Sure  v.  lindafelt  (Wis.)  19 
L.  R.  A.  616,  and  note. 

For  Tiots  on  validity  of  decree  of  divorce  obtained 
on  publication  of  service  or  servloe  out  of  this  Ju- 
risdiction and  without  appearance  of  defendant, 
see  Butler  v*  Washington  (La.>  19  L.  B.  A.  8I4^ 

A.  P.  W. 
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<I66  Pa.  648.1 

1«  <taie  who  lg  wwmgPaHj'  cijeeted  fiM>m 
m  ear  does  not  enter  on  the  railroad 
track  as  a  treepaaser  or  by  his  own  fault, 
and  is  tiierefore  not  subject  to  the  rule  that  a 

Noxm—Tbe  question  of  liability  of  railroads  for 
Injuries  to  penons  walking  on  their  tracks  is  pre- 
•sented  in  a  new  phase  in  the  above  case  which 
creates  somethhig  like  an  exception  to  the  ordi* 
nary  rule. 

to  L.  R  A. 


person  who  steps  o^a  railroad  txacic  except  at  a 
public  crossing,  does  so  at  his  own  periL 

2*  The  standard  of  eare  fbr  a  person 
wron^rfhlly  cijeeted  front  a  railroad 
train  is  to  get  off  the  track  at  the  earliest  pno~ 
ticable  opportunity  that  a  reasonably  prudent 
num  would  discover  and  seiae. 

(Qreen^  Jm  dlssentci 
(May  26, 1896.) 

APPEAL  bj  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Buaqoe- 
hanna  County  in  favor  of  plaintiff  in  an  ae* 
tion  brought  to  recover  damages  for  peiaonal 
injuries  resulting  in  death  and  alleged  to 
have  been  caused  bj  defendant's  negligence. 
4fflrmed, 


a89a 


Bam  y.  Dklaware  A  Hudson  Cakal  Co. 


e8$ 


On  November  8,  1888,  James  Ham  was  a 
paasonffer  on  a  train  of  defendant  company 
from  Oarbondale  to  Forest  City.  When  the 
•conductor  applied  to  him  for  his  fare  he 
failed  to  produce  a  ticket,  and  there  was  ev- 
idence of  a  tender  of  fare  for  him  by  his  step- 
^^ughter.  The  conductor  refused  to  recog- 
nize the  tender,  and  ejected  him  from  the 
^a«in«  The  evidence  tended  to  show  that  he 
walked  along  the  track  from  the  point  where 
ike  was  elected,  and  on  the  track  upon  which 
he  would  face  approaching  trains  for  nearly 
half  a  mile  and  in  crossing  a  bridge  was 
struck  by  an  engine  and  killed.  Plaintiff's 
evidence  tended  to  show  that  at  the  point 
wheia  he  was  ejected  the  country  appeared 
from  the  track  to  be  a  wilderness;  that  on 
one  side  the  bank  rose  up  from  the  track  some 
thirty  feet  and  on  the  other  side  sloped  down 
to  a  river ;  that  there  weve  no  houses  in  sight 
:«&d  no  sign  of  a  traveled  road ;  that  Eiam 
was  ignorant  of  the  surroundinjc  country  and 
had  no  way  of  getting^  out  except  bv  fol- 
lowing the  railroad.  Defendant's  evidence 
tended  to  show  that  a  road  was  visible  from 
the  track,  its  course  being  marked  by  a  line 
-of  telegraph  poles ;  that  there  were  houses  in 
flight  and  a  coal  breaker  near,  and  a  reason- 
■ably  easy  and  safe  way  to  leave  the  track  and 
reach  the  coal  breaker  and  thus  the  road 
which  ran  nearly  parallel  with  the  track. 
The  defendant  requested  instructions  to  the 
•effect  that  Ham's  presence  upon  the  track  at 
the  bridge  could  only  be  justified  by  the 
most  imperious  necessity ;  that  there  was  in- 
flufiScient  evidence  to  show  sudi  necessity  and 
that  plaintiff  was  not  entitled  to  recover. 
Answers  to  other  reouests  by  defendant  and 
the  afiirmance  of  points  presented  by  plain- 
tiff made  the  question  of  Ham's  wrongful 
presence  at  the  bridge  depend  upon  whether 
•or  not  his  action  was  that  of  a  reasonably 
prudent  man  under  the  ciroumstances.  The 
•court  in  its  general  instruction  said  to  the 
jury  ''nine  ox  your  number  have  been  upon 
the  ground  where  Ham  was  ejected  from  the 
•cars  and  over  where  he  passed  to  where  the 
accident  occurred,  and  have  the  advantage 
of  your  own  observations  to  supplement  me 
^testimony  of  the  witnesses.** 

There  was  a  verdict  and  judgment  for 
plaintiff  for  (8,418.50,  and  defendant  ap- 
pealed. 

Further  &ct8  appear  in  the  opinions. 

Jl0«r«.  W.  H.  JTMMiip  and  H.  C.  JTessup 
tfor  appellant. 

Mewn,  Blakeslee  A  Ainejr  snd  A.  H. 
3icColliuB  for  appellee. 

MItdhellf  J.p  delivered  the  opinion  of  the 
-eourt: 

It  must  be  accepted  as  settled  by  the  evi- 
dence and  the  verdict  that  James  Ham  was 
wrongfully  elected  from  the  car,  and  did 
jiot  enter  on  the  track  as  a  trespasiaer,  or  by 
his  own  fault.  Cases,  therefore,  like  Mvl- 
hmrin  v.  DOawtm,  L.  d  W.  R.  Cb.,  81  Pa. 
■886.  and  PUtshurgK  Ft.  W.  db  0.  B.  Oo.  v. 
OoOini.  87  Pa.  405,  88  Am.  Rep.  871,  and 
others,  which  hold  that  a  man  wno  steps  his 
foot  on  a  railroad  track,  except  at  a  public 
crossing,  does  so  at  his  own  peril,  and  that  I 
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it  is  negligence  ftr  m,  have  no  application. 
The  substantial  controversy  in  this  case  is 
upon  the  standard  of  conduct  required  of  a 
man  who,  like  Ham,  is  wrongfully  put  on  a 
railroad  track,  as  to  the  time  and  manner  of 
getting  off.  The  learned  judge  below  told 
uie  jury  concisely,  in  affirming  the  plaintiff's 
thirteenth  point,  that  ''all  the  care  that  was 
required  or  Haqi  after  being  put  off  the  car 
was  simply  the  ordinary  care  and  diligence 
of  a  reasonably  prudent  man  under  the  cir- 
cumstances ;**  and  again,  in  affirming  the  de* 
fendant's  twentv-second  point,  that  ''when 
Ham  was  placed  upon  the  track  it  was  his 
duty  to  leave  the  same  at  the  earliest  practi- 
cal [practicable]  moment,'  and,  if  he  aid  not 
do  so,  he  was  guilty  of  contributory  negli- 
gence." This  Instruction  was  repeated  and 
reiterated,  with  varied  illustrations  from  the 
proved  or  hypothetical'  facts  in  evidence,  in 
the  general  charee,  and  in  the  answere  to  five 

Soints  by  the  plaintiff,  and  fourteen  by  the 
efendant,  on  this  branch  of  the  case  alone ; 
but  the  standard  prescribed,  to  wit,  that  Ham 
should  have  got  off  the  track  at  the  earliest 
practicable  opportunity  that  a  reasonably 
prudent  man  would  have  discovered  and 
seized,  and  that  the  plaintiff  had  the  burden 
of  proof  that  Ham  did  so,  was  not  varied,  and, 
unless  this  was  an  erroneous  standard,  the 
judgment  must  be  sustained.  That  tiiis  was 
the  proper  rule  for  the  guidance  of  the  jury 
does  not  admit  of  question.  Ham,  as  already 
noted,  was  put  in  a  place  of  danger  without 
fault  of  his  own.  He  was  bound  to  use  care, 
diligence,  and  judgment  to  get  out  at  the 
first  opportunity;  but,  usinff  these,  he  was 
not  chargeable  with  responsibility  for  the 
result,  and  the  standard  of  the  care,  dili- 
gence, and  judgment  he  was  bound  to  use 
was  the  common  standard  of  the  ordinarily 
prudent  and  careful  man.  This  was  the  rule 
which  was  claimed  by  the  appellant  when 
the  case  was  here  before,  and  which  we  then 
said  was  applicable.  Hcmk  v.  Ddd^vmrt  <ft 
J9.  QanaX  (Jo.  143  Pa.  617.  But  a  single  ex- 
pression in  the  opinion  has  led  the  appellant 
to  claim  now  that  nothing  short  of  **'  imperi- 
ous necessity"  will  excuse  Ham  for  continu- 
ing on  the  track.  In  that  case  certain  points 
were  presented  by  the  defendant,  based  on 
hvpothetical  statements  of  the  facts  which, 
if  true,  entitle  the  points  to  an  affirmance 
Our  Brother  Green  reviewed  the  evidence, 
and  in  doing  so  used  the  expression  that 
whether  the  distance  from  where  Ham  was 
put  off  the  car  to  where  he  was  struck  was 
4,000  feet,  as  claimed  by  plaintiff,  or  a  mile 
as  claimed  bv  defendant,  ''the  presence  of 
the  man  on  the  track  at  so  remote  a  point 
cannot  be  justified  except  on  clear  proof  of 
a  most  imperious  necessity.  Of  that  kind  of 
proof  we  can  discover  none  in  this  case. " 
This  was  meant  to  show  how  the  hypothetical 
points  of  defendant  were  supported  by  the 
evidence,  and  the  character  of  evidence  that 
should  be  satisfactory  to  the  jury  in  connec- 
tion with  such  points;  not  to  take  the  case 
away  from  the  jury,  or  to  set  up  a  different 
standard  for  their  guidance  than  the  points 
contained.  This  is  expressly  stated  In  the 
opinion  itself,  (pages  688,  684,  148  Pa. :) 
''From  this  brief  review  of  portions  of  the  tea- 
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timony  it  is  perfectly  manifest  that  there 
was  an  abundance  of  evidence  to  justify  the 
hypothetical  points  of  the  defendant,  Nos. 
7,  8,  and  11»  and  the  defendant  was  entitled 
to  have  a  direct  answer  to  these  points. "  The 
standard  that  the  points  themselves  set  up 
(page  622,  142  Pa.)  is  ''the  conduct  of  a  rea- 
sonably prudent  man,"  or  an  ** ordinarily 
grudent  man ;"  and  this  was  what  the  court 
eld  should  have  been  afi^med.  This  stand> 
ard  is  the  same  at  all  times,  but  the  degree 
of  care  that  it  implies  will,  of  course,  vary 
with  the  circumstances  of  each  case.  In  the 
presence  of  great  or  imminent  danger,  more 
care  would  be  exercised  by  a  prudent  man 
than  where  the  risk  was  less.  His  prudence 
and  care  are  sharpened  by  the  exigencies  of 
the  situation.     Therefore,  more  care  is  re- 

auired  of  the  plaintiff,  who  must  conform  to 
lat  standard.  In  the  present  case  Ham*s 
continuance  on  the  track  was  fraught  with 
continued  danger,  and,  when  he  came  to  the 
bridge,  the  danger  was  still  further  increased. 
He  was  bound,  therefore,  to  consider  the  sit- 
uation with  attention,  wide  awake  to  its 
perils,  and  to  take  another  way  out  of  them, 
even  though  less  direct  and  less  convenient, 
if  such  other  way  was  presented  which  would 
commend  itself  to  a  man  of  reasonable  and 
ordinary  prudence.  But  this,  after  all,  is 
the  standard  to  which  we  must  continually 
return.  It  is  the  true  standard  which  the 
law  establishes  for  judging  the  conduct  of 
men  in  the  daily  affairs  of  life,  and  no  other 
was  intended  to  be  set  up  in  the  decision 
when  this  case  was  here  before.  The  phrase 
''imperious  necessity,"  used  in  the  opinion, 
was  a  very  graphic  and  forcible  expression 
of  the  necessity  of  care,  but  it  was  not  in- 
tended to  set  up  any  other  measure  than  that 
of  a  prudent  man,  alive  to  the  dangers  of  the 
course  he  pursues,  who  nevertheless  chooses 
it  as  the  best  of  the  alternatives  open  to 
him.  It  was  used  with  regard  to  the  char- 
acter of  the  evidence  that  should  be  satis- 
factory to  the  jury,  in  taking  the  view  that 
a  prudent  man  would,  under  the  circum- 
stances, have  risked  continuing  on  the  tnick 
for  such  a  distance  and  crossing  the  bridge. 
That  it  was  not  meant  to  set  up  a  different 
standard  of  care  as  matter  of  law  is  clear 
from  the  granting  of  a  new  venire,  though 
the  court  could  discover  no  proof  of  the  kind 
described.     That  was  for  the  jurv. 

We  see  no  benefit  in  a  detailed  review  of 
the  evidence.  It  is  mainly  the  same  as  when 
the  case  was  here  before,  though  somewhat 
strengthened  for  the  plaintiff.  There  was 
much  testimony  as  to  the  feasibility  of  get- 
ting off  the  track  at  various  points,  and  with- 
out crossing  the  bridge  where  the  accident 
happened,  and  the  jury  might  well  have  so 
found,  but  there  was  also  much  testimony  to 
the  contrary,  and  the  preponderance  was  not 
so  £rreat,  and  the  result  so  one-sided,  that  the 
court  could  have  pronounced  it  as  a  matter 
of  law.  Whether  a  safe  road  was  there  or 
not  was  only  a  part  of  the  question.  There 
still  remained  whether  Ham,  with  ordinary 
diligence  and  prudence,  could  have  seen  it, 
and,  seeing,  ought  to  have  taken  it.  A  man 
familiar  with  a  locality  may  take  an  unin- 
viting  path,    knowing   it   will    lead   him 
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aright,  while  a  careful  man.  not  knowing 
how  it  may  turn  out,  nor  even  whither  it  maj 
lead,  may  well  be  exonerated  from  negli- 

f^cnce  in  not  making  the  experiment,  though 
t  would  in  fact  have  been  the  best  thing  to 
do.  The  elements  of  prudent  conduct  on  the 
part  of  Ham  were  too  many  and  too  varied 
to  be  determined  except  by  the  Jory,  and  the 
rule  laid  down  for  the  jury's  guidance  was 
in  accordance  with  the  settled  Taw.  If  they 
have  made  a  mistake  in  its  application  the 
remedy  is  not  with  us. 

Nor  do  we  find  any  error  in  the  reference 
to  the  view  of  the  ground  by  some  of  the  ju- 
rors. They  were  told  that  they  had  the  aid 
of  their  own  observations  **  to  supplement  the 
testimony  of  the  witnesses."  This  was  not 
substituting  their  eyes  exclusively  for  the 
evidence  in  the  case,  but  using  them  as  an 
aid  in  weiching  and  applying  it.  Though 
not  so  explicit  and  full  as  the  charge  in 
FUnoer  v.  Baltimore  dt  0.  B.  Oo.  182  Pa.  52i 
it  was  in  substantial  accordance  with  it. 
JtidgTnent  aj/hmsd. 

Green*  J.,  dissenting: 

When  this  case  was  here  before  (142  Pa. 
617)  we  said  ''that  the  presence  of  the  roan 
on  the  track  at  so  remote  a  point  cannot  be 
justified  except  upon  clear  proof  of  a  most 
imperious  necessity ;"  and  also  that  **  it  is  not 
possible  that,  when  a  person  is  ejected  from 
a  train,  he  is  at  liberty  to  walk  upon  the 
track  of  the  road  for  any  considerable  dis- 
tance, or  for  any  distance  more  than  is  ab- 
solutely necessary  to  enable  him  to  reach  a 
position  of  safety."  We  also  held  that  there 
was  no  proof  of  that  kind  of  necessity  in  the 
case,  and  reversed  the  judgment  of  the  court 
below  chiefly  on  that  ground.  On  the  last 
trial  of  the  case  in  the  court  below  the  de- 
fendant submitted  a  point  in  the  following 
words,  viz.  :  "That  the  presence  of  James 
Ham  upon  the  track  at  bridge  No.  9,  where 
the  accident  happened,  could  only  be  justi- 
fied by  a  most  imperious  necessity,  and  there 
is  no  sufficient  proof  of  any  such  necessity  in 
this  case."  To  this  point  the  learned  court 
below  made  answer  as  fol  lows :  "  That  point 
is  refused."  The  defendant's  third  point 
was:  ''That  there  is  no  sufficient  evidence 
in  this  case  that  James  Ham  was  compelled 
to  walk  upon  the  track  from  the  point  where 
he  was  ejected  to  bridge  No.  9,  where  he  met 
with  the  injury."  This  point  also  was  re- 
fused. In  charging  the  jurv,  and  answering 
the  points  submitted  on  both  sides,  the  court 
below  entirely  ignored  the  rule  of  duty  as 
we  declared  it,  and  announced  another  and 
very  different  rule,  to  wit,  that  the  deceased 
was  only  bound  to  exercise  ordinary  care  and 
prudence,  and  if  a  person  of  ordinary  care 
and  prudence  would  have  walked  on  the  track 
as  Ham  did,  and  was  killed  by  an  approach- 
ing engine,  he  was  not  guilty  of  contribu- 
tory negligence,  and  the  plaintiff  would  be 
entitled' to  recover.  The  thirteenth  point  of 
the  plaintiff  was  in  the  fol lowini;' words: 
**  All  the  care  that  was  required  of  James  Ham 
after  being  put  off  the  car  is  simply  the  or- 
dinary care  and  diligence  of  a  reasonably 
prudent  man  under  the  circumstances. "  This 
point  was   affirmed  without   qualification. 
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Passing  by  the  question  of  good  or  bad  grace 
of  the  lower  court  in  refusing  to  obey  the 
ruling  of  its  superior,  it  is  very  evident  that 
both  of  these  rules  of  duty  cannot  be  cor- 
rect. This  court  declared  that  the  ejected 
passenger  had  no  legal  right  to  remain  upon 
the  track  except  as  compelled  by  an  imper- 
ious or  absolute  necessity.  The  court  below 
•charged  that  he  had  a  legal  right  to  remain 
on  the  track  as  long  as  a  person  of  ordinary 
prudence  would  do  so,  and  that  this  measure 
of  ordinary  prudence  must  necessarily  be  de- 
termined by  a  jury.  What  an  ordinarily 
prudent  man  would  do  could  only  be  deter- 
mined by  a  jury,  and  therefore  the  test  of  the 
legal  right  must  always  be  adjudg«^d  by  the 
uncertain  and  fluctuating  verdict  of  a  jury. 
According  to  the  rule  established  by  our 
former  decision,  the  test  would  be  the  pres- 
ence or  tlie  absence  of  an  absolute  necessity ; 
and  whether  there  was  any  sutHcient  proof  of 
such  a  necessity  would  be  a  subject  of  proof, 
which  the  court  could  determine.  The  latter 
is  .a  legal  rule;  the  former  is  no  rule  at  all, 
because  what  one  jury  might  regard  as  or- 
dinary prudence  anotlier  jury  might  regard 
as  no  prudence  at  al  1.  But  abstractly,  on  the 
intrinsic  merits  of  the  question,  how  can  it 
be  contended  that,  because  a  man  has  been 
wrongfully  ejected  from  a  train,  he  is  at  lib- 
erty to  take  possession  of  a  railroad  track, 
and  to  walk  upon  it  for  an  indefinite  distance 
and  an  indefinite  time,  to  be  determined  by 
the  caprice,  whim,  or  prejudice  of  an  irre- 
sponsible jury?  If  such  a  right  exists,  the 
right  of  the  railroad  company' to  occupy  its 
tracks  with  its  traffic  must  be  suspended  un- 
til the  right  of  the  elected  pnssenger  ceases, 
which  no  man  can  tell  under  the  rule  of  or- 
dinary prudence,  for  there  cannot  be  two 
conflicting  legal  rights  to  the  occupancy  of 
A  railroad  track  at  the  same  time  and  place. 
If  one  exists,  the  other  does  not,  because  it 
cannot,  and  all  the  business  of  the  road  must 
be  stopped  at  the  point  in  question  while  the 
superior  legal  right  of  the  ejected  passenger 
is  being  exercised.  If  the  ejected  passenger 
lias  the  right  to  walk  upon  the  track  l)etween 
the  rails  lor  half  a  mile,  or  a  mile,  or  any 
number  of  miles  that  a  jury  might  be  will- 
ing to  say  an  ordinarily  prudent  man  would 
have  walked,  it  is  manifest  that  the  railroad 
company  has  no  legal  right  to  run  its  cars  on 
the  same  track  at  the  same  time.  In  no  case 
that  we  have  been  referred  to,  and  in  no  text- 
book, has  such  a  doctrine  ever  been  asserted, 
nor  do  we  conceive  it  ever  will  be. 

There  are  cases,  of  course,  where  a  pas- 
senger has  been  wrongfully  ejected,  in  which 
be  Tias  been  justified  in  a  temporary  occu- 
pancy of  the  track  while  endeavoring  to  reach 
a  place  of  safety;  but  they  are  all  excep- 
tional, and  are  based  upon  the  special  cir- 
cumstances of  the  situation.  Thus,  in  the 
citation  from  2  Wood  on  Railway  Law,  1409, 
quoted  in  appellee's  argument,  the  passenger 
was  put  off  in  a  cut  twenty  feet  deep,  and 
was  making  his  way  out  when  he  was  run 
over  and  killed.  Also,  in  the  case  of  Beans 
V.  8i  Louis,  I.  M.  d  8.  R,  Co.,  11  Mo.  App. 
473,  where  the  passenger  was  put  off  at  mid- 
night in  a  wintry  storm,  and,  while  attempt- 
ing to  go  to  the  uATt  fttation   fell  through  a 
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cattle-guard,  and  was  injured,  it  was  held 
there  could  be  no  recovery  on  the  ground  of 
wanton,  reckless,  and  oppressive  conduct  in 
ejecting  the  passenger  in  such  circumstances. 
The  same  is  true  in  the  case  cited  from  78 
Wis.  168.  (Ereueiffer  v.  Ohieago  db  N.  W.  U, 
Co,)  The  case  cited  from  116  Ind.  485.  1  L. 
R.  A.  167.  (Neu)  Ywk,  C,  db  8t,  L,  B.  Co. 
v.  Doane, )  is  of  the  same  character,  and  the 
gravamen  of  the  plaintiff's  case  was  that  the 
railroad  company,  instead  of  stopping  at  the 
regular  station  to  let  off  the  passenger,  car- 
ried her  past  that  point,  and  then  refused  to 
back  down  to  the  station  to  let  her  off,  but 
comx>elled  her  to  alight  at  a  point  some  dis- 
tance from  the  station,  and,  while  attempting 
to  reach  the  station,  she  fell  through  a  cat- 
tle-guard, and  was  hurt.  In  that  case  there 
was  an  embankment  on  one  side  of  the  track, 
with  a  ditch  at  the  bottom  of  it,  and  on  the 
other  side  was  a  train  of  standing  cars,  and 
no  assistance  was  offered  to  the  passenger  to 
alight  and  reach  the  platform.  But  in  this 
case  there  were  no  such  circumstances,  nor 
any  other  circumstances  of  an  exceptional 
character,  which  rendered  it  necessary  or  de- 
sirable or  prudent  for  Ham  to  occupy  the 
track,  and  walk  between  the  rails,  over  the 
entire  space  between  the  point  of  ejection  and 
on  the  bridge  where  he  was  killed.  In  the 
fonner  opinion  the  evidence  was  fully  and  pa- 
tiently reviewed,  showing  the  various  means 
of  egress  from  the  railroad  by  which  Ham 
and  his  companion,  Jones,  could  have  left 
the  track.  It  is  not  necessary  to  repeat  them 
here.  But  there  was  another,  and  more  ap- 
parent and  immediately  available,  means  of 
avoiding  the  track,  which  was  not  then  dis- 
cussed. Attention  had  not  been  called  to  it 
on  the  argument,  but  since  the  present  ar- 
gument it  has  become  more  conspicuous ;  and, 
while  it  has  not  been  developea  in  the  testi- 
mony to  anything  like  the  extent  it  might 
have  been,  there  is  yet  enough  of  the  testi- 
mony on  the  record  to  establish  it  with  con- 
clusive force.  The  railroad  upon  which  the 
defendant's  cars  were  running  was  a  double- 
track  railroad.  The  witness  Walter  Frick, 
an  engineer,  made  a  survey  of  the  ground, 
and  a  map,  which  was  given  in  evidence, 
showing  the  location  of  the  road,  the  col- 
liery, the  bridges,  the  creek,  and  other  parts 
of  the  immediately  adjacent  territory.  Hav- 
ing testified  that  the  map  was  made  from  a 
scale  which  he  gave,  he  was  asked :  **  Ques^ 
Hon.  What  does  it  represent, — what  does  it 
represent  generally?  Answer,  Well,  it  shows 
the  main  tracks  of  the  New  York,  Lake  Erie 
&  Western  Railroad  Company,  and  the  branch 
tracks  running  into  the  Northwest  Breaker, 
the  road  running  parallel  to  the  tracks  to 
bridge  9,  etc.  .  .  .  Q.  Are  the  railroads 
marked  on  that  map  correctly  laid  down,  as 
you  found  them  from  measurements?  A» 
Ves,  sir." 

The  main,  and  by  far  the  most  important, 
witness  for  the  plaintiff,  Thomas  Jones,  who, 
when  Ham  was  ejected,  got  off  the  car  and 
joined  him,  and  walked  an  the  way  with  him 
on  the  roadbed  and  on  the  bridge  when  he 
was  killed,  gave  most  direct  ana  important 
testimony  on  this  subiect.  I  quote  the  fol  • 
lowing :    **  Question,  Ham  stood  about  thirty 
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feet  from  you  when  you  landed?  Antwer, 
Thirty  or  forty  feet.  Q.  Was  he  walking  on 
the  track?  A.  He  was  walking  between  the 
two  tracks,  I  believe.     .     .    .     Q.  Did  yea 

§0  back  to  him?  A.  I  said  a  moment  ago 
lat  I  did  not.  Q,  Did  he  come  up  to  you? 
A,  Yes,  sir.  Q,  Then  what  did  you  do? 
A.  We  stayed  and  considered  what  to  do, 
and  we  thought  it  was  just  about  as  near  for 
ut  t )  go  to  Forest  City  as  to  go  back.  .  .  . 
Q.  And  didn*t  you  and  Uam  then  start,  fol- 
lowing up  the  train  ?  A.  We  started  towards 
Forest  City.  Q.  Didn't  you  follow  the  train? 
A.  The  train  was  quicker  then  we.  We  fol- 
lowed the  same  way,  but  on  a  different  track. 
O.  You  followed  the  train?  A.  We  followed 
the  train  on  another  track.  We  went  on  the 
down  track.  ...  Q.  If  you  had  gone 
back  and  found  a  place  .to  go  up,  you  could 
have  gone  on  the  road  to  Forest  City?  A, 
Gone  back  where?  Q,  Qone  back  anywhere. 
A,  I  don't  know.  I  didn't  go  back.  We 
were  Just  about  half  way,  and  we  thought 
it  was  just  about  as  quick  to  go  to  Forest 
City  as  to  go  to  Carbondale."  Describing 
what  took  place  on  No.  9  bridge,  he  was 
asked :  **  Q.  What  did  you  jump  for?  A.  I 
jumped  to  save  myself,  and  tried  to  jump  on 
the  other  track,  but  I  went  down. "  Having 
stated  that  the  engine  struck  Ham  on  the 
bridge  he  was  asked:  "Q.  Where  did  it 
knock  him?  A,  Right  in  the  breast  first,  and 
it  knocked  him  right  down  under  the  bridge 
into  the  river.  Q,  Between  these  two  tracks 
where  you  went?  A.  Yes,  sir.**  He  was 
also  asked:  *^Q.  When  you  first  got  off, 
what  was  said  as  to  which  way  you  would 
take  to  get  off?  A,  I  didn't  know  anything 
about  the  road,  and  I  thought  it  would  be 
as  near  to  go  to  Forest  City  as  to  go  to  Car- 
bondale.**  In  describing  his  jump  on  the 
bridge  he  was  asked :  ^  Q.  You  jumped  onto 
the  tie?  A,  I  jumped,  and  I  struck  the  tie, 
and  I  couldn't  steady  myself  there,  and  I 
went  down.  That  is  the  way  I  have  told  it 
all  the  while.  Q.  How  far  was  it  that  you 
lumped?  A,  I  couldn't  tell  you  how  far. 
1  said  it  was  from  seven  to  eight  feet  high. 
I  never  measured  it.  Q.  How  far  across?  A. 
Well,  you  can  say  what  distance  it  is  be- 
tween the  up  track  and  the  down  track  as 
well  as  I  can.**  The  testimony  of  Thomas 
Jones  was  exactly  the  same  on  the  second 
trial  as  on  the  first.  He  was  not  examined 
on  the  second  trial,  but  the  notes  of  his  tes- 
timony on  the  first  trial  were  read  in  evi- 
dence. Now,  his  testimony  establishes  con- 
clusively, so  far  as  the  plaintiff's  case  is 
concerned,  several  matters  of  the  greatest  con- 
sequence in  this  connection:  (1)  That  he 
and  Ham  went  voluntarily  upon  tne  railroad 
towards  Forest  City,  instead  of  back  to  Car- 
bondale.  It  was  only  a  question  of  conven- 
ience. (2)  That,  while  they  were  going  for- 
ward, from  the  time  they  started  they  walked 
upon  one  of  the  tracks.  (8)  That  the  track 
they  walked  on  was  not  the  one  the  train 
moved  on,  but  the  other  one, — the  down 
track ;  that  is,  they  walked  directly  towards 
trains  approaching  them  in  their  front,  and 
consequently  had  merely  to  look  directly  be- 
fore them  for  the  only  trains  which  could 
barm  them.     (4)  The  deceased,  James  Ham, 
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left  the  space  between  the  tracks,  where  he 
would  have  been  safe,  and  entered  upon  the- 
space  between  the  rails  on  the  down  track, 
and  continued  there  until  (5)  he  was  struck 
on  the  bridge  on  the  same  track.  AH  of  these- 
facts  are  conclusively  established  against  the 
plaintiff  by  her  own  witnesses,  and  are  there- 
fore to  be  treated  as  undisputed. 

The  question  then  arises,  Is  it  possible  Uh 
justify  the  position  of  James  Ham  at  the 
time  he  was  killed,  upon  any  principle 
known  to  the  law  which  has  been  recognized 
by  this  court?  It  certainly  was  not  necessary 
for  him  to  be  there,  in  any  conceivable  point 
of  view.  It  was  broad  daylight,  4  o'clock 
in  the  afternoon,  on  the  8d  day  of  November. 
It  was  not  storming,  and  there  was  abso- 
lutely nothing  to  prevent  his  deliberate 
choice  of  at  least  the 'safest  mode  of  proceed- 
ing along  the  track,  if  he  did  not  choofle  to 
depart  from  it  altogether.  Instead  of  doing 
that,  he  chose  the  most  dangerous  path  ana 
place  that  was  possible.  Had  he  remained 
in  the  space  between  the  tracks,  where  he 
was  when  he  started,  he  would  presumably 
have  been  perfectly  safe.  The  exact  distance 
between  the  tracks  does  not  appear  in  the 
testimony  but,  as  the  writer  understands,  the 
regulation  distance  between  the  cracks  of  a 
double-track  railroad  is  seven  feet,  and  there 
is  no  testimony  to  show  that  these  tracks 
were  any  closer.  The  witness  Jones  says  that 
on  the  bridge  where  he  Jumped  it  was  the 
distance  between  the  up  track  and  the  down 
track,  showing  that  the  two  tracks  were  as> 
far  apart  there  as  on  the  roadbed  beyond  the 
bridge.  Nor  can  Ham's  choice  of  his  route 
be  defended  upon  the  ground  of  reasonable 
prudence.  If  any  trains  were  moving,  he- 
was  certain  to  encounter  them  upon  the  track 
he  chose.  Had  he  chosen  the  other  track  he 
would  not,  and  could  not,  have  met  with  the 
accident  which  destroyed  his  life.  But  it  is 
preposterous  to  say  that,  having  a  choice 
between  an  open  pathway  between  the  two 
tracks,  up  to  and  on  the  bridge,  and  the  space 
between  the  rails  of  the  track  upon  which  he 
walked,  he  was  reasonably  prudent  in  choos- 
ing the  latter.  Why  should  he  walk  on  the 
track?  Why  should  he  walk  on  the  narrow 
space  between  the  rails  and  on  the  cross-ties 
in  the  very  throat  of  manifest  danger,  when 
there  was  a  wider  space,  with  no  cross-ties 
and  no  rails,  and  no  possible  approaching 
engine  from  before  or  behind,  lying  right 
beside  him?  When  he  was  on  the  bridge, 
where  he  had  no  right  to  be,  in  any  conceiv- 
able  view  of  the  case,  he  was  obliged  to  walk 
on  the  timbers  of  the  bridge,  whether  he 
was  between  the  rails  of  the  track  or  outside 
of  them.  Why,  then,  should  he  walk  on  the 
track  between  the  rails?  Why  not  cross  the 
bridge  on  the  same  timbers,  but  outside  the 
rails?  To  attempt  to  cross  the  brid^  on  the 
track  between  the  rails  was  certainly  not 
necessary,  as  all  the  rest  of  the  bridge  and 
another  track  were  there ;  and  it  is  equally 
certain  it  was  not  reasonable  prudence.  Nor 
have  we  any  right  tc  shelter  ourselves  be- 
hind the  verdict  of  a  jury  which  practically 
says  it  was  reasonable  prudence.  If  we  do 
this,  we  found  a  judicial  decree  upon  what 
we  know  to  be  an  absolute  falsehood,  and  I 
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will  be  DO  fflrty  to  siicb  a  inf^fment.  Tlie] 
writer  saw  tiiis  roadbed  and  tbis  briilge,  in 
tbe  prefleDce  of  counsel  on  botb  sides,  and 
be  walked  the  whole  distance  traversed  by 
Ham,  crossing?  the  bridge  its  entire  width, 
and  in  doing  so  he  never  once  set  foot  within 
the  rails  of  either  track,  either  on  or  off  the 
bridge.  There  was  not  the  least  occasion  to 
do  so.  There  was  ample  space,  not  only  be- 
tween the  two  tracks,  but  on  the  outside  of 
boUi  the  tracks,  to  walk  in  perfect  safety. 
We  abandoned  the  ablect  slavery  to  insensate 
and  untruthful  verdicts  when  we  declared 
that  **it  is  in  vain  f<Mr  a  man  to  say  that  he 
looked  and  listened,  if,  in  despite  of  what 
bis  eyes  and  ears  must  have  told  him,  he 
walked  directly  in  front  of  a  moving  loco- 
motive." .While  this  doctrine  was  first  de- 
clared in  tbe  affirmance  of  a  judcrment  of 
nonsuit,  (Carroll  v.  FmTuylvama  S,  Co, ,  12 
W.  N.  C.  SiS)  we  have  constantly  followed 
and  enforced  it  in  many  cases  in  which  ver- 
dicts for  the  plaintiff  were  founded  and  de- 
fended in  this  court  upon  just  such  testi- 
mony, (PiBn'MykMnia  R,  Cb,  v.  Mooneu,  126 
Pa.  244;  PMnaylvania  B.  €h.  v.  BeU,  122 
Fa.  58,  and  many  other  cases.)  It  is  not 
likely  that  we  will  ever  return  to  the  thral- 
dom from  which  we  have  escaped.  It  is  to 
be  added  that  on  the  trial  no  testimony  was 
given  to  show  that  it  was  either  necessary  or 
reasonably  prudent  for  Ham  to  walk  between 
the  rails  of  the  track,  either  on  the  roadbed 
or  on  the  bridge,  especially  on  the  down 
track.  There  was  not  a  particle  of  testimony 
given  to  show  that  there  was  no  room  for  him 
to  walk  on  the  space  between  the  tracks  or 
on  the  open  spaces  outside  of  both  tracks. 
On  the  contrary,  it  appeared  by  the  testi- 
mony of  Jones,  the  plaintiff's  own  witness, 
that  there  was  such  space  between  the  tracks, 
and  that  there  was  another  track,  on  either 
of  which,  if  Ham  had  walked,  he  would 
not  have  been  hurt.  In  that  state  of  the 
testimony  it  is  perfectly  clear  to  my  mind 
that,  either  upon  the  doctrine  of  neoessi^  or 
reasonable  prudence,  it  was  the  plain  auty 
of  the  court  below  to  have  affirmed  the  de- 
fendant's third  and  fourth  points,  and  di- 
rected a  verdict  for  the  defendant. 

Thus  far  I  have  considered  the  case  chiefly 
upon  its  facts.  It  is  now  desirable  to  con- 
sider it  upon  its  law.  Is  the  doctrine  of 
reasonable  pmdence  applicable  to  such  a 
case ?  Is  it  the  law  that  a  wrongfully  ejected 
passenger  may  occupy  the  track  longitudi- 
nally, walking  between  the  rails,  when  it  is 
not  absolutely  necessary  for  him  to  do  so? 
This  court,  in  this  very  case,  said  that  it 
was  not,  but  the  court  below  said  it  was. 
We  have  not  been  referred  to  a  single  case  or 
text-writer's  opinion  holding  that  such  was 
the  law.  Is  tne  proposition  supported  by 
reason  or  analogous  princip] es ?  in  my  j ud g- 
ment,  certainly  not  If  we  consider  the 
question  analogicallv,  we  have  a  most  em- 
phatic illustration  close  at  hand,  and  under 
constant  consideration.  It  is  the  perfectlv 
well  established  law  of  this  commonwealth 
that  all  travelers  on  highways  which  are 
crossed  by  railroads  have  a  legal  right  to  oc- 
cupy the  tracks  of  the  railrotuls  for  the  pur- 
pose of  crossing  them.     This  is  a  pure  legal 
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right,  wliicb  entitles  the  .rAvpie*  to  the 
teniporary  occupnncy  of  ti.e  track.  But  w» 
have  never  yet  tolerated  the  proposition  that 
he  might  go  upon  the  track  if,  in  the  opinion 
of  a  jury,  a  reasonably  prudent  person  would 
do  so.  We  have  never  permitted  the  doctrine* 
of  reasonable  prudence  to  prevail  to  the 
slightest  extent  in  the  exercise  of  this  un- 
doubted legal  right  of  temporary  occupancy. 
On  the  contrary,  we  have  always  held  that 
in  exercising  this  right  the  traveler  must 
first  stop,  look  both  ways,  and  listen  for  ap- 
proaching trains,  before  setting  foot  upon  the 
track,  and  that,  if  he  fails  to  do  this,  he  la 
guilty  of  contributory  negligence,  and  can- 
not recover.  We  enforce  this'cloctrine  when- 
ever the  facts  in  evidence  show  that  this 
preliminary  duty  has  not  been  discharged, 
without  the  slightest  attention  to  the  ver- 
dicts of  juries  who  have  disregarded  the 
law  and  the  evidence.  In  other  words,  al- 
though the  right  of  a  traveler  on  a  highway 
to  go  upon  the  track  of  a  railway  for  the 
purpose  of  crossing  it  is  an  absolute  right, 
and  therefore  quite  as  high  as — indeed, 
higher  than^the  right  of  a  traveler  elected 
from  a  train,  it  can  only  be  exercised  sub- 
ject to  strict  conditions,  the  nonobservance 
of  which  forfeits  all  right  of  recovery  for 
injury  or  death.  In  the  present  case,  in 
order  that  a  recoveiy  can  be  had,  we  must 
suspend  the  rule  that  one  who  is  upon  a  rail- 
way track,  or  about  to  enter  upon  one,  must 
look  and  listen  for  approaching  trains.  Ham 
was  walking  on  the  track  in  the  direction 
from  which  trains  approached  towards  him, 
right  before  his  eyes.  Must  he  not  look  for 
them?  If  not,  why  not?  An  ordinary  trav- 
eler in  the  mere  act  of  crossing  must  da 
so,  and  no  question  of  ordinary  prudence  la 
permitted  to  be  entertained  in  adjudging  the 
exercise  of  the  right.  Tet  here  is  a  man  who 
is  not  merely  crossing,  but  walking  along 
and  upon  a  track  for  a  long  distance ;  and  the 
court  below  charged  the  jury  that  he  might 
do  so  with  impunity  if,  in  the  opinion  of  the 
jury,  a  person  of  ordinary  prudence  would 
do  so.  No  duty  of  looking,  no  dutyof  listen- 
ing, was  asserted  by  the  court.  The  charge 
and  the  answers  to  points  were  absolutely 
devoid  of  any  such  conditions,  and  in  their 
place  was  substituted  a  mere  meaningless  and 
utterly  worthless  test,  called  **  ordinary  pm- 
dence. "  Upon  what  principle,  or  upon  what 
authority,    was  such  an  extraordinary  de- 

f»arture  made  from  the  perfectly  well  estab- 
ished  rules  which  prevail  without  question 
in  all  other  cases?  I  answer,  none;  abso- 
lutely none.  What  I  claim,  and  what  thia 
court  decided,  is  that  nothing  short  of  abso- 
lute necessity  could  legally  justify  such  an 
occupancy.  But  the  court  below  said  *^  No,  ^ 
and  refused  a  point  containing  that  single 
proposition.  How  can  we  possibly  approve 
such  a  ruling?  We  cannot  do  scat  all  with- 
out first  stultifying  ourselves,  for  we  de- 
liberately and  unanimously  decided,  in  thia 
very  case  that  nothing  but  imperious  ne- 
cessity could  justify  Ham's  occupancy  of  the 
track  at  tiie  place  where  he  was  killed. 
Now,  we  say  that  is  not  the  law.  and  that  he 
might  occupy  the  track  at  that  place  without 
any  necessity  imperious  or  otherwise,  but 
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only  upon  condition  that  a  Jury  would  say 
that,  in  their  opinion,  a  person  of  ordinary 
prudence  would  have  done  so.  Whn  t  opinion 
will  be  entertained  of  such  absurdly  incon- 
sistent rulings  by  the  bench  and  bar  of  the 
commonwealth  it  is  not  at  all  difficult  to 
foretell.  How  lawyers  are  to  advise  their 
clients,  and  how  judges  are  to  charge  juries, 
when  similar  questions  come  before  them 
hereafter,  it  is  not  so  easy  to  know. 

In  considering  the  le^al  aspect  of  the  sub- 
ject it  will  be  instructive,  and  possibly  en- 
tertaining, to  review  some  of  the  very 
numerous  utterances  of  this  court  respecting 
the  occupancy  of  railway  tracks  by  indi- 
viduals. So  long  ago  as  in  1853,  Chief 
Justice  Gibson,  in  the  case  of  JV«i0  York  & 
E.  H  Co,  V.  Skinner,  19  Pa.  298,  said :  "  But 
high  above  this  stands  the  impregnable 
position  that  a  railway  company  is  a  pur- 
chaser, in  consideration  of  public  accommo- 
dation  and  convenience,  of  the  exclusive 
possession  of  tiie  ground  paid  for  to  the  pro- 
prietors of  it,  and  of  a  license  to  use  the 
greatest  attainable  rate  of  speed,  with  which 
ueiUier  the  person  nor  the  property  of  another 
may  interfere."  This  was  an  action  to  re- 
cover damages  for  running  over  the  plain- 
tiff's cow  on  a  railroad  track.  The  court 
below  correctly  charged  the  jury  on  the  gen- 
eral subject  of  negligence  by  each  party,  and 
tlie  exclusive  right  of  occupancy  of  its  tracks 
by  the  company,  but  permitted  the  case  to 
go  to  the  jury  in  answering  the  fifth  point 
of  the  defendant,  which  was  in  these  words: 
**  (5)  That  the  plaintiff,  by  the  law  of  the 
land,  was  bound  to  take  care  of  his  own  cow, 
and  to  keep  her  off  the  track  and  land  of  the 
defendant;  and,  as  he  failed  to  do  so,  with- 
out any  necessity  for  such  failure,  and  the 
cow  was  killed  while  on  defendant's  track, 
he  cannot,  under  the  evidence,  recover  in  this 
case."  To  this  point  the  court  below  an- 
swered as  follows:  ''If  the  plaintiff  knew 
his  cow  was  wandering  on  the  railroad,  it 
WAS  his  duty  to  drive  her  therefrom.  He 
had  no  right  to  suffer  her  to  be  there,  and  if 
Jie  did  suffer  it,  knowing  her  to  be  there,  he 
was  guilty  of  such  negligence  as  should  pre- 
vent his  recovery.  But  if  his  cow  casually 
wandered  away,  ordinary  care  being  used  to 
restrain  her,  the  simple  fact  of  lier  being  on 
the  track  would  not  excuse  the  defendant's 
negligence."  It  will  thus  be  seen  that  in 
that  case,  as  in  the  present,  ordinary  care  is 
contrasted  with  necessity  in  the  temporary 
occupancy  of  the  track ;  but  this  court  utterly 
scouted  the  distinction,  and  reversed  the 
judgment,  which  was  of  course  given  for  the 
phiinliff  on  the  verdict,  and  refused  a  new 
venire.  In  1855,  in  the  case  of  Little  Schuyl- 
kill Nan,  dbR,  Co,  V,  Norton,  24  Pa.  465,  the 
plaintifT,  who  was  in  the  employ  of  the 
Philadephia  &  Reading  Railroad  Company, 
SHwing  wood  for  them  on  a  contract  for  that 
Durpose,  had  by  authority  of  an  agent  of  the 
company,  fastened  his  sawing  machine  to  one 
of  the  rails  of  the  track,  and  was  injured  by 
the  engine  of  another  company  which  had  a 
right  of  passage  over  the  track.  The  com- 
pany defended  upon  the  allegation  of  con- 
tributoiy  negligence,  to  which  the  plaintiff 

20  L.  R.  A, 


replied  by  asserting  the  authority  of  ths 
Reading  Company  for  the  temporary  occu- 
pancy of  the  track.  The  court  below  held 
this  authority  to  be  a  sufficient  reply  to  the 
allegation  of  contributory  negligence,  and 
sent  the  case  to  the  jury,  who,  as  usual,  gave 
a  verdict  for  the  plaintiff ;  but  this  court  re- 
fused its  sanction  in  the  following  emphatio 
language :  **  The  court  ruled  that  he  [plain- 
tiff] was  lawfully  there.  We  are  obliged  to 
say  that  he  was  not.  He  had  the  authority 
of  Bums,  an  agent  of  the  Reading  Railroad 
Company,  for  whom  he  was  sawing  wood, 
but  it  was  in  clear  proof  that  Burns  had  no 
express  authority  to  put  him  there.  And 
what  if  he  had?  'Neither  Nicolls,  the  super- 
intendent, nor  the  Reading  Railroad  Com- 
pany itself,  had  anv  right  to  fix  such  a  nui- 
sance on  that  track.  .  .  .  It  is  of  the 
utmost  moment  to  human  safety  that  railroad 
tracks  should  be  kept  clear  of  all  manner  of 
obstructions,  and  used  only  for  the  purposes 
for  which  they  were  constructed.  The  em- 
ployes, whether  authorized  or  not,  have  no 
more  right  than  strangers  to  pervert  them 
from  their  original  design,  and  devote  them 
to  other  than  the  ^reat  public  objects  which 
bring  them  into  existence.  ...  If,  there- 
fore, a  man  plants  himself  on  t^e  rail,  he 
must  not  expect  the  law  to  do  more  for  him 
than  to  punish  wanton  injury.  If  he  be  in- 
jured from  the  ordinary  pursuit  of  the  com- 
pany's legalized  business,  let  him  blame  his 
own  rashness  and  folly."  How  much  further 
this  court  went  in  the  case  just  cited  than  it 
is  at  all  necessary  to  go  in  the  present  is 
manifest  at  a  glance.  The  plaintiff  there 
was  occupying  the  track  for  weeks  in  suc- 
cession, by  the  direct  authority  of  the  com- 
pany's agent.  He  was  an  employ^  of  tiie 
company,  and  in  no  sense  could  he  be  treated 
as  a  trespasser ;  yet  his  occupancy  of  the  tnick 
was  denounced  by  this  court  in  the  sternest 
language,  as  disqualifying  him  from  any 
right  of  recovery.  That  plaintiff  planted 
himself  on  the  rails,  just  as  this  plaintiff 
did,  but  with  this  difference :  that  he  was 
distinctly  authorized  to  do  so,  while  this 
one  was  not.  If  the  doctrine  of  reasonable 
prudence  in  such  occupancy  could  ever  have 
a  lodgment  in  our  jurisprudence  in  this  class 
of  cases,  how  eminently  fitting  would  have 
been  its  application  in  such  a  case.  In  that 
case,  as  in  this,  the  counsel  for  the  plaintiff 
contended  in  this  court  that  if  the  plaintiff 
conducted  himself  with  ordinary  care,  al- 
thougii  he  was  somewhat  in  fault,  he  could 
recover,  and  that,  as  he  was  on  the  track  by 
permission  of  the  company,  he  was  not  guilty 
of  culpable  negligence ;  but  this  contention 
met  with  no  uivor  in  this  court,  and  w^as 
altogether  rejected.  In  Philadelphia  dbR,  JL 
Co,  'v.  Uummell,  44  Pa.  375,  we  said. 
(Strong,  J.:)  ^'It  is  time  it  should  be 
understood  in  this  state  that  the  use  of  a 
railroad  track,  cutting,  or  embankment  is  ex- 
clusive of  the  public  everywhere,  except 
where  a  way  crosse<«  it.  This  has  more  than 
once  been  said,  ar.d  it  must  be  so  held,  not 
only  for  the  prot<.ction  of  property,  but, 
what  is  far  more  important,  for  the  preser- 
vation of  personal  security,  and  even  of  life." 
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This  was  said  in  a  case  in  which  a  child  was 
on  the  track,  who  was  not  responsible  for 
contributory  negliirence. 

In  the  next  case  to  which  I  refer  the  facts 
were  so  closely  analogous  to  those  of  the 
present  case,  in  so  far  as  the  occupancy  of 
the  track  was  concerned,  that  they  gave  oc- 
casion for  the  application  of  the  very  prin- 
ciple for  which  I  contend.  It  is  MtUherrin 
V.  Delaware,  L,  d  W.  R  Co.  81  Pa.  866. 
The  opinion  was  delivered  by  Mr.  Justice 
Pazson,  late  chief  justice  of  this  court,  and 
in  it  he  states  the  facts  thus:  *'The  injury 
was  caused  by  the  train  of  the  Delaware, 
Lackawanna  A  Western  Railroad  Company. 
The  track  was  owned  by  the  Lackawanna  & 
Bloomsburg  Railroad  Company.  The  former 
company  had  the  right  of  trackage  over  the 
road  by  virtue  of  an  agreement  between  the 
two  companies,  and  the  train  of  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany was  lawful  Iv  upon  the  track.  There 
are  two  tracks  at  the  point  where  the  injury 
occurred.  Between  the  inside  rails  of  the 
said  tracks  there  is  a  space  of  seven  feet  in 
width,  leaving  a  clear  space  between  passing 
trains  of  about  three  and  a  half  feet  in  width, 
while  outside  the  southern  track  there  is  room 
to  walk  without  danger.  Patrick  Mulherrin, 
the  plaintiff,  was  in  the  employment  of  the 
Lackawanna  &  Bloomsburg  Company  as  a 
brakeman.  On  the  morning  of  the  29th  of 
June,  1871,  he  was  on  his  train,  approaching 
8cranton  from  a  northerly  direction.  When 
near  Jackson  street  he  ffot  off  from  his  train 
to  turn  the  switch,  ana,  having  performed 
this  duty,  he  went  to  the  watchman's  house, 
Dear  the  switch,  where  he  remained  some  time 
in  conversation  with  the  watchman,  then 
lighted  his  pipe,  and  started  towards  Scran- 
ton  to  join  his  train,  walking  on  the  northern 
track.  When  he  stepped  on  said  track  a  train 
was  passing  him  on  the  southern  track.  In- 
stead of  waiting  until  the  train  had  passed, 
and  then  crossing  over  both  tracks  to  the  out- 
side of  the  southern  track,  where  there  was 
clear  space  to  have  walked  with  safety,  he 
continued  walking  on  the  northern  track  un- 
til he  was  overtaken  by  the  defendant's  train, 
moving  in  the  same  direction,  which  struck 
and  bflMdly  injured  him.  Upon  this  state  of 
facts  he  seeks  to  recover  from  the  defendant 
damages  for  the  injuries  sustained."  The 
court  below  had  charged  the  jury  that,  if  it 
were  the  case  of  a  stranger  beinir  upon  the 
track,  he  could  not  recover,  but,  because  the 
plaintiff  was  a  brakeman,  he  had  a  right  to 
be  upon  the  track  in  the. performance  of  his 
duties ;  and  he  left  it  to  the  jury  to  determine 
whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  in  view  of  all  the  evi- 
dence, *^amongst  which  is  the  fact  that  he 
was  a  brakeman,  and  that  it  was  his  duty  to 
€lose  the  switches  near  tiie  watchhouse,  his 
train  moving,  on  meantime,  and  the  further 
fact  that  he  was  seeking  to  join  it  when  he 
was  struck. "  The  jury  returned  a  verdict  for 
the  plaintiff,  and  this  court  reversed  the  judg- 
ment without  a  venire,  holding  the  above  in- 
struction to  be  erroneous  for  the  reason  that 
the  plaintiff  was  not  necessarily  on  the  track, 
there  being  room  between  the  tracks,  and 
outside  the  southern  track,   where  he  could 


have  walked  with  safety.  Mr,  Juitiee  Pazson, 
after  quoting  from  Little  SchuylkiU  2iav.  db 
R,  Go.  V.  Jsorton^  eupra,  the  language  cited 
above,  said :    **  Except  at  crossings,  where  the 

Eublic  have  a  right  of  way,  a  man  who  steps 
is  foot  upon  a  railroad  track  does  so  at  his 
peril.  The  company  have  not  only  a  right 
of  way,  but  such  right  is  exclusive  at  all 
times  and  for  all  purposes.  This  is  necessary, 
not  only  for  the  proper  protection  of  the  com- 
pany's rights,  but  also  for  the  safety  of  the 
traveling  public.  It  is  not  right  that  the 
lives  of  hundreds  of  persons  should  be  placed 
in  peril  for  the  convenience  of  a  single  fool- 
hardy man,  who  desires  to  walk  upon  the 
track.  ...  In  this  case  the  plaintiff  was 
not  in  the  employ  of  the  defendants,  but  was 
a  brakeman  ot  the  Lackawanna  &  Blooms- 
burg Company.  The  evidence  clearly  shows 
that  he  was  not  necessarily  on  the  track  when 
he  was  struck  by  the  train.  He  got  off  his 
train  to  perform  a  duty,  to  wit,  the  adjust- 
ment of  a  switch.  That  duty  had  been  per- 
formed when  he  sought  to  rejoin  his  train. 
If,  in  doiner  this,  he  saw  fit  to  walk  upon  the 
track,  he  did  so  at  his  own  risk.  His  ob- 
ligation to  join  his  train  involved  neither  a 
duty  nor  a  necessity  to  walk  where  he  was 
struck.  It  was  clearly  proved  that  there  was 
ample  opportunity  of  reaching  his  train 
wiUiout  incurring  such  a  peril.  It  is  true, 
some  of  his  witnesses  say  he  could  not  have 
avoided  the  track  wi.thout  taking  a  circuitous 
route ;  but  a  careful  examination  of  the  testi- 
mony showed  that  this  was  based  upon  the 
fact  that  when  he  started  there  was  a  train 
upon  the  southern  track.  It  appears  from  the 
cross-examination  of  the  plaintiff  that  if  he 
had  waited  a  few  moments,  until  the  southern- 
bound  train  had  passed  he  could  have  crossed 
over,  and  walkea  along  the  outside  of  the 
southern  track  to  his  train  in  perfect  safety. 
It  was  a  mere  matter  of  passing  from  one 
given  point  of  the  road  to  another.  Whilst 
so  engaged  he  had  no  higher  protection  than 
a  stranger  walking  over  the  same  ground. 
.  .  .  Passing  from  one  point  to  another 
point  on  the  roi^  was  not  such  a  duty,  unless 
there  had  been  no  other  place  for  him  to 
walk,  which  was  not  the  case."  This  is 
precisely  the  doctrine  for  which  I  contend. 
Although  a  brakeman,  whose  duty  it  was  to 
adjust  switches,  and  therefore  to  be  upon  the 
track  at  times,  nevertheless  it  was  not  nec- 
essary for  him  to  be  upon  the  track  at  the 
time  and  place  where  he  was  struck,  because 
he  could  have  walked  in  the  space  between 
the  tracks,  or  on  the  outside  of  one  of  theni, 
and  therefore  he  was  not  protected  while 
walking  on  the  track.  No  doctrine  of  or- 
dinary prudence  was  even  offered  in  suppoit 
of  his  occupancy  of  the  track,  and,  if  it  had 
been,  it  Would  certainly  have  been  rejected, 
in  view  of  what  was  said  in  the  opinion. 

In  the  case  of  Aiken  v.  Pennsylvania  R. 
Go. .  180  Pa.  880,  a  foot  passenger  along  a 
highway  crossed  bv  tracks  attempted  to  pass 
over  the  tracks,  (there  were  ten  or  eleven  of 
them, )  and,  when  he  had  crossed  six  or  seven 
of  them,  he  and  his  companions  saw  an  ap- 
proaching train.  The  companion  stopped  in 
the  space  where  they  were  standing,  but  the 
deceived  passed  on,  and  was  struck  and  killed 
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by  the  train.  There  was  evidence  that  the 
tracks  were  obstructed  by  standing  cars,  piles 
of  pipe,  and  railroad  ties  obstructing  the 
▼iew  on  one  side,  and  on  the  other  side  was 
an  enjfine  blowine  off  steam.  The  defend- 
ant asked  the  court  for  binding  instructions 
which  were  refused  by  the  court  below.  The 
defendant's  third  point  was  ''that  it  was 
Aiken's  duty  to  stop,  look,  and  listen  before 
attempting  to  cross  the  tracks ;  and,  if  the 
jury  should  find  from  the  evidence  that  he 
did  not  do  so,  their  verdict  should  be  for  the 
defendant.  Answer.  Affirmed,  unless  the 
lury  found  that  the  circumstances  excused 
him  from  that  duty,  and  his  failure  to  do  so 
did  not  contribute  to  the  accident."  The 
court  below  also  chareed  the  jury  as  follows : 
"  In  reference  to  the  duty  of  the  deceased,  it 
was  his  duty  to  do  everything  that  a  reason- 
ably prudent  man,  regardful  of  his  own  life, 
would  do  to  prevent  accident ;  and  the  ques- 
tion here  is,  did  he?"  The  whole  case  was 
left  to  the  lury  because  of  what  were  sup- 
posed qualifying  circumstances  of  the  rule 
to  stop,  look,  and  listen,  and  as  a  matter  of 
course  the  jurv  found  for  the  plaintiff.  This 
court  reversed  the  ;judgment  of  the  court  be- 
low without  a  venire,  and  the  opinion  was 
delivered  bv  our  Brother  Mitchell,  who,  in 
speaking  of  the  rule  of  duty,  said  :  "The 
rule  as  to  stopping  applies  equally  to  persons 
walkinff  as  to  persons  driving.  There  is  no 
distinction,  in  the  nature  of  things,  except 
of  degree  as  to  danger,  and  none  is  recognized 
in  the  cases.  .  .  .  It  is  made  quite  as 
much  for  the  safety  of  passengers  on  tne  train 
as  for  passengers  on  the  highway ;  and  the 
stopping  is  an  essential  part  of  the  rule,  to 
enforce  attention  to  the  accompanying  duties 
of  looking  and  listening,  and  to  secure  their 
peiformance  in  something  more  than  a  per- 
functory and  heedless  way, — in  fact,  to  pre- 
vent Uiis  very  thing  which  cost  this  un- 
fortunate man  his  life.  It  is  not  a  rule  of 
evidence,  but  a  rule  of  law,  peremptory,  ab- 
solute, and  unbendinff:  and  the  jury  can 
never  be  permitted  to  ignore  it,  to  evade  it, 
or  to  pare  it  away  by  distinctions  and  excep- 
tions. "  This  jury,  under  the  instructions  of 
the  court,  had  found  that  a  man  of  reason- 
able prudence  would  have  attempted  to  cross 
the  tracks  as  the  deceased  did ;  but  this  court 
paid  not  the  slightest  attention  to  the  verdict, 
and  utterly  repudiated  the  doctrine  of  reason- 
able prudence,  although  the  deceased  was  a 
traveler  on  the  highway,  and  had  a  legal  right 
to  occupy  the  tracks  for  the  purpose  of  cross- 
ing them.  If  we  will  not  permit  the  doctrine 
of  reasonable  prudence  to  protect  a  traveler 
on  the  highway  in  the  exercise  of  his  legal 
right  of  crossing,  how  can  we  possibly  permit 
it  to  protect  a  person  who  deliberately  oc- 
cupies the  track,  and  walks  along  and  on  the 
track  for  a  distance  of  several  thousand  feet, 
and  who  does  not  show,  and  who  was  not  re- 

?[uired  to  show,  that  there  was  any  necessity 
or  such  occupancy  ?  Why  should  such  a  per- 
son, with,  certainly,  no  higher  right  of  oc- 
cupancy than  the  legal  riffht  of  a  traveler  on 
the  highway,  be  permitted  to  protect  himself 
with  tne  allegation  of  reasonable  prudence, 
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when  we  will  not  for  a  moment  tolerate  such 
a  protection  for  the  passing  traveler.     The 
latter  has  a  legal  ri^ht  of'  occupancy ;  the 
former  can  have  no  right  that  is  nigher  than 
a  legal  right,  because  the  law  knows  no  such 
right.     Why  shall  the  traveler  who  simply 
crosses  be  denied  a  protection  which  we  are* 
about  to  give  to  a  person  who  travels  thous- 
ands of  feet  on  and  alonf  the  track,  between 
the  rails?    And  why  shall  we  not  at  least  re- 
quire such  a  person  to  show  that  there  was 
a  necessity  for  such  occupancy?    To  say  that 
he  was  unlawfully  ejected  from  a  train  proves 
nothing  as  to  this  question.    If  his  ejection 
was  lawful,  he  has  no  rifht  of  occupancy  at 
all.    If  he  was  unlawfully  ejected,  he  has  a 
temporary  right  of  occupancy,  just  as  a  trav- 
eler has,  out  only  for  the  absolutely  necessary 
Surpose   of   getting   to  a  place  of  safety, 
urely,  we  cannot  mean  to  say  that  such  a 
person  has  a  right  to  travel  on  the  track  till 
he  reaches  his  destination.    That  is  precisely 
what  Ham  did,  as  his  own  witness  /ones  tes- 
tifies.   If  he  has  not  that  right,   he  cannot 
possibly  have  any  other  right  of  continued 
occupancy  than  is  justified  by  peremptory 
necessity.    But  that  is  what  the  court  below 
denied,  and  declared  a  new  and  unheard-of 
right  of  occupancy  of  the  tracks  of  a  rail- 
road, on  the  ground  of  reasonable  prudence. 
We  do  not  tolerate  it  for  any  other  right  of 
occupancy;  why  should  we  do  so  for  this^ 
We  aeny  it  to  travelers  on  the  hi (^h way :  we 
deny  it  to  employes  whose  duties  require 
them  to  be  on  the  tracks ;  we  deny  it  to  all 
other  persons,  no  matter  what  their  ri|2:hts^ 
are ;  we  have  denied  it  to  this  very  plainiiff^ 
in  this  very  case,  by  a  solemn  and  unanimous* 
decision  of  this  court.     We  are  not  referred 
to  a  sinffle  decision  of  this  or  any  other  court 
in  which  a  right  of  indefinite  occupancy, 
limited  only  by  reasonable  prudence,   haa 
ever  been  declared,   and  we  have  put  forth 
hundreds  of  utterances  upon  the  subject  of 
the  occupancy  of  railroad  tracks   by    in- 
dividuals absolutely  at  war  with  any  sucb 
doctrine.    In  the  case  of  Little  SchuyUeiU  Nav. 
<ft  a,   Oo,   V.    jSorUm^  iupra,  we  held  that 
not  even  the  company  itself,  nor  any  of  ita 
offlcera  or  employ  Is,  could  occupy  the  track 
with  any  kind  of  obstruction,  animate  or  in- 
animate, so  as  to  interfere  with  the  perfectly 
free  and  unobstructed  use  of  the  road  for 
transportetion  and  travel.    After  a  most  ex- 
liaustive  and  elaborate  research  among  the 
text-books,  digeste,  and  books  of  reports,  I 
have  failed  to  discover  a  single  instance  in 
which   it  has  been  held  tliat  any  pers(Mi, 
whether  traveler,  oAcial,  employ^,  or  ejected 
passenger,  might  occupy  and  travel  upon  the 
tnck  of  a  railroad,  upon  the  doctrine  of  rea- 
sonable prudence,  nor  upon'  any  other  doc- 
trine than  that  of  absolute  necessity,   and  I 
firmly  believe  no  such  case  can  be  found. 
Entertaining  these  views,  as  I  do,   with  the 
most  profound  and  abiding  conviction  of 
their  correctness,  I  find  it  impossible  to  as- 
sent to  the  decision  of  the  court  in  the  present 
case,  and  I  therefore  respectfully  dissent  from 
the  same.    I  would  reverse  the  judsment  o& 
all  the  aasignmento  of  error  except  the  ninth. 


IML 


Statb  y.  Robbbtson. 
LOUISIANA  SUPREME  COURT. 


m 


STATE  of  LooiflUna 

V. 

Richard  L.  ROBERTSON,  Appt. 

(46  La.  Ann. — .) 

*!•  Under  the  flpeneralwellkreGlaiuM  to 
be  found  In  all  munieipal  ehmrimrm 

wbiob  18  otten  implied  flrom  tbe  other  powers 
granted,  the  olty  or  munioipallty  cannot  enlarge 
tiiese  powers  further  than  neoeaaary  to  carry  into 
effect  the  apeciflo  power  granted. 

8.  All  that  tlie  city  of  New  Orleau  ean 
do  In  relation  to  boilers*  and  ateam  ma- 
ehinery,  under  its  charter,  ia  to  locate  them  ao 
that,  in  caae  of  explosion,  they  will  do  the  least 
Injury. 

8.  OrdinaaeeNo*  6647*  **  an  ordlnanee 
prowidinif  for  the  Inspection  of  steam 
boilers*  tanka,  pipea,  apparatua,**  eta,  **and  to 
create  a  board  of  examlnera  and  inspectors  of 
engineers  in  charge  of  same,  and  to  provide  for 
penalties,"  is  illegal,  null,  and  void. 

aiay8|lfl0&) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Recoraer's  Court  for  the  City  of  New 
Orleans  convictiDg  him  of  violation  of  an  or- 
dinance regulating  the   Inspection  of  steam 
boilers  and  machinciy.    Beverged, 
The  facts  are  statea  in  the  opinion. 
Mr,  0«  B.  Sansnm  for  appellant. 
Mr.  E.  A.  0*SulliTaa*  for  appellee,  dty 
of  New  Orleans. 


r*  J.,  delivered  the  opinion  of  the 
court: 

The  city  council  of  New  Orleans  enacted 
ordinance  No.  6647,  Council  Series,  entitled 
**  An  ordinance  providing  for  the  inspection  of 
steam  boilers,  tanks,  pipes,  apparatus,"  etc., 
"  and  to  create  a  board  of  examiners  and  in- 
spectors of  engineers  in  charge  of  the  same, 
and  to  provide  for  penalties."  Section  1  of  the 
ordloanoe  creates  the  office  of  inspectors,  and 
prescribes  the  qualifications  of  the  members  of 
the  board.  Section  2  fixes  the  term  of  ofl9ce 
of  the  members  of  the  board,  and  the  amount 
of  the  bond  to  be  furnished.  Section  8  vests 
in  the  board  tbe  power  to  inspect  and  test  every 
boiler  and  apparatus  under  steam  pressure, 
used  to  propel  or  operate  machinery,  not  sub- 
ject to  inspection  under  the  laws  of  the  United 
Slates,  and  they  are  required  to  notify  all  own- 
ers or  users  of  boilers  and  apparatus  under 
steam  pressure  of  the  time  when  an  inspection 
or  reinspectioD  and  test  shall  be  made.  Section 
4,  that  the  inspectors  shall  be  furnished  with 
an  office  at  the  city  hall.  Section  5  requires 
that  the  owners  or  users  of  boilers  or  steam 

*Headnotes  by  McBnsbt,  J» 

Nora.— The  limitation  of  the  general  welfare 
clause  of  a  city  charter  is  well  shown  by  the  above 
ease  which  seema  to  be  the  firat  in  which  an  ordi- 
nance of  thia  kind  aaa  been  baaed  on  auch  a  grant 
of  power. 

For  restrtotlona  on  municipal  power  in  respect  to 
the  reasonableneaa  of  ordinancea,  aee  Crawford  v. 
Topeka  (Kan.)  pott,  6ttL 
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generating  apparatus  under  steam  pressure 
must  have  the  same  inspected  before  use,  and 
at  least  once  a  year  thereafter,  and  for  every 
neiriect  or  refusal  to  have  said  inspection  and 
test  made  they  shall,  upon  conviction  thereof, 
by  the  recorder  having  jurisdiction,  be  fined  a 
sum  of  not  more  than  $25,  and  in  default  of 
payment  of  said  fine,  i^all  be  imprisoned  for 
not  more  than  80  days  or  both.  Section  6  re- 
quires every  owner  and  user  of  a  boiler,  etc., 
to  employ  at  least  one  competent  engineer 
holding  a  license  or  permit  from  the  board,  and 
a  neglect  to  conform  to  this  requirement  is  vis- 
ited by  fine,  and,  in  default  of  payment,  im- 
prisonment. Section  7  provides  tor  the  exam- 
ination by  the  board  of  engineers,  a  certificate 
of  license  costing  the  sum  of  $6  for  the  first 
year,  and  $2.50  for  each  renewal,  which  is  re- 
quired annually.  Section  8  regulates  the 
amount  of  steam  pressure  as  allowed  by  the 
certificate  of  tbe  board  of  examiners.  Section 
11  regulates  the  fees  for  inspection,  which  are 
required  to  be  paid  by  the  owners  of  tbe  steam 
machinery  and  boilers,  and  the  fees  for  inspec- 
tioD  are  j^aduated  from  $8  to  $17.  The  de- 
fendant, owner  of  the  marine  dry  dock  situ- 
ated within  the  corporate  limits  of  the  city, 
refused  to  have  his  boilers  and  machinery  in- 
spected in  accordance  with  the  provisions  of 
said  ordinance,  and  he  waa  arrested,  tried,  and 
convicted  before  the  fourth  recorder's  court  of 
said  city.  He  appealed  on  the  ground  of  tbe 
illegality  and  unconstitutionality  of  said  ordi* 
nance. 

If  the  ordinance  is  lesral  and  valid,  the 
power  of  the  recorder  to  inflict  the  penalty  is 
undoubted,  since  the  passage  of  Act  No.  41  of 
1890.  which  authorizes  the  recorder  "to  enforce 
obedience  to  or  to  punish  the  violation  of  all 
ordinances  passed  by  the  city  council  thereof 
in  execution  of  the  powers  and  duties  indicated 
in  sections  7  and  8,  and  the  amendments  there- 
of of  Act  No.  20  of  1882,  known  as  the  'Char- 
ter of  the  City  of  New  Orleans/  by  fine  or 
imprisonment  or  both,  or  by  imprisonment  in 
default  of  the  payment  of  the  fine,  provided 
that  the  fine  shall  not  exceed  $25  for  each 
offense,  nor  the  imprisonment  more  than  thirty 
days,  as  provided  by  section  12  of  Act  181  of 
1877."  The  penalty,  therefore,  under  said  act 
can  be  en  forced  for  the  violation  of  a  city  or- 
dinance, as  the  right  has  l)een  expressly  con- 
ferred by  the  legislature.  The  only  question, 
therefore,  which  is  presented,  is  as  to  the 
power  of  the  city  council  to  enact  said  ordi- 
nance. It  is  admitted  tbat  there  is  no  expres 
power  granted  to  the  dty  in  its  charter  to  cre- 
ate the  otHce  of  inspector  and  a  board  of  in- 
spectors of  boilers  and  steam  apparatus,  and  to 
require  the  owners  and  users  of  boilers  and 
steam  apparatus  to  employ  engineers  licensed 
by  the  city,  and  for  said  users  of  such  boilers 
and  machinery  to  submit  them  to  inspection, 
and  to  pay  fees  therefor.  The  contention  of 
the  city  of  New  Orleans  is  that  its  charter 
authorizes  it  to  pass  all  ordinances  necessary  to 
preserve  the  pe&ce  and  good  order  of  the  city, 
and  to  maintain  its  cleanliness  and  health;  and 
therefore  it  has  the  power  to  enforce  by  fine 
and  imprisonment  tbe  violation  of  an  ordinance 
for  the  protection  of  life  and  property,  and  that 
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■aid  ordioaDce  was  enacted  for  the  protection 
of  the  lives  of  the  citizens  of  New  Orleans.  If 
said  ordinance  springs  from  a  necessary  and 
Implied  incident  to  the  power  expressly 
granted  to  preserve  the  puhlfc  peace  and  to 
maintain  the  cleanliness  and  health  of  the  citv. 
It  is  a  valid  ordinance.  There  can  be  no  doubt 
that  it  does  not  spring  from  the  power  to  pre- 
serve the  public  peace  as  incident  to  the  exer- 
cise of  that  power.  Ordinances  to  preserve 
the  public  health  have  been  liberally  construed, 
and  the  authorities  have  foue  to  a  great  length 
in  enumerating  the  implied  powers  of  munici- 
palities to  enact  laws  to  protect  the  community 
from  infectious  and  contagious  diseases,  from 
bad  water  against  nuisances  injurious  to 
health,  and  noxious  odors  and  eases.  As  the 
preservation  of  the  public  health  and  the  safety 
of  the  inhabitants  is  one  of  the  chief  purposes 
of  local  government,  all  reasonable  ordinances 
in  this  direction  have  been  sustained.  The  or- 
dinance in  question  does  not  pretend  to  preserve 
and  promote  public  health.  But  it  is  claimed 
that  it  protects  the  life  of  the  citizen  by  provid- 
ing for  the  inspection  of  steam  boilers,  etc., 
and  this  is  implied  from  the  power  to  legislate 
for  the  public  health;  and  that  its  preservation 
is  necessary  to  protect  the  life  of  the  citizen. 
Ordinances  of  this  character,  to  preserve  public 
health,  are  generally  directed  to  those  objects 
which  in  themselves  are  presumed  to  be  inju- 
rious to  the  public  health;  such  as  those  enacted 
for  the  purpose  of  abating  nuisances  which  are 
injurious  to  health,  the  location  and  regulation 
of  markets,  hospitals,  slaughter-houses,  ceme- 
teries, etc.;  those  for  the  prevention  of  the 
introduction  of  contagious  and  infectious  dis- 
eases and  their  dissemination  in  the  community, 
and  on  all  matters  which  may  promote  the 
cleanliness  and  health  of  the  city.  The  estalv 
lishment  of  steam  machinery  in  a  particular 
locality  is  not  in  itself  injurious  to  public 
health.  It  is  dangerous  only  either  from  com- 
ing into  too  close  proximity  to  it,  or  from  the 
explosion  of  boilers,  or  the  breakinf^  of  the 
machinery.  If  the  ordinance  is  a  valid  one,  it 
must  fall  under  the  general  welfare  clause, 
either  found  in  charters  of  municipalities,  or 


Inferred  from  the  powers  granted.  Dangerous 
articles,  such  as  gunpowder,  oO,  dynamite,  or 
other  such  article8,composed  of  elements  which 
are  likely  to  explode  from  the  slightest  /extra- 
neous causes  by  ihe  agitation  of  the  particles 
composing  them,  are  generally  regulated  under 
this  implied  or  granted  authoritv  as  to  their 
location  and  sale;  but  even  in  these  cases  an 
enlargement  of  the  powers  granted  will  not  be 
exercised  further  than  necessary  to  carry  into 
effect  the  specific  power  granted.  In  the  inst  ant 
case  the  power  to  create  the  office  of  inspector 
and  a  lx>ard  of  inspectors  and  examiners,  with 
the  power  to  examine  engineers,  and  to  grant 
certificates  of  competency,  and  to  inspect  boil- 
ers, etc.,  is  nowhere  to  be  found  in  the  city 
charter,  and  the  necessary  implication  for  it 
cannot  be  inferred  from  any  of  the  powers 
granted.  Probably  the  only  implication  from 
the  granted  powers  found  in  the  charter  would 
be  the  right  to  locate  steam  boilers,  machinery 
and  apparatus  in  a  safe  place,  where  an  explo- 
sion would  do  the  least  injury.  It  has  been 
held,  and  properly  so,  that  under  the  authority 
to  make  police  regulations  or  to  pass  by-laws 
for  the  good  government  of  the  corporation,  it 
has  the  right  to  reouire  hoistaways  inside  of 
stores  to  be  inclosed  by  a  railing,  and  closed  by 
a  trap  after  business  hours  of  the  day.  It  was 
regarded  as  a  reasonable  regulation,  because  it 
did  not  unreasonably  int^ere  with  private 
rights.  But  if  these  owners  of  the  hoistaways 
had  been  compelled  to  pay  for  their  repeated 
inspection  there  can  be  no  doubt  that  the  exac- 
tions would  have  been  held  to  be  unreasonable. 
We  have  carefullv  examined  the  ordinance, 
and  find  it  illegal  in  every  feature.  There  was 
no  power  in  the  charter  to  authorize  it  It  is 
not  a  necessary  implication  from  the  specific 
powers  granted,  and  is  unreasonable. 

Jt  is  mertfare  ordered,  ac[fudffed,  and  decreed 
t/tat  the  Judgment  appealed  from  be  avoided, 
reversed^  and  annulled,  and  it  is  now  decreed 
that  said  Ordinance  No.  6647,  Council  Series, 
be  declared  null  and  void,  and  the  prosecution 
of  defendant  thereunder  be  dismissed. 

Petition  for  rehearing  denied  May  27,  1893. 
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Lester  M.  CRAWFORD,  P(ff.  in  Err., 

V. 

City  of  TOPEKA  et  al 
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*!•  CitieBOftlie  first  daas  may  reffolate 
tlie  ereetlon  ajid  malntenajiee  of 
struetares  iiaed  foip  mAvBrtiaing  puF- 
posea  and  placed  upon  lots  near  the  street  line, 
so  as  to  fully  protect  persons  paastn^  alonff  the 

*  Headnotes  by  JoHirgrox,  J* 

Note.— The  decision  in  the  above  ease  seems  to  be 
one  which  has  no  exact  precedent  although  the  case 
dearly  falls  within  the  range  of  broad  principles. 
Tor  limitation  of  municipal  power  as  to  iospeccion 
of  steam  boilers,  see  State  v.  RobertBon  (La.)  ante, 
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streets;  but  such  regrulatlons  roust  be  reasonable, 
and  an  ordinance  proyldlnfr  that  **no  persoD  shall 
erect  any  billboard  or  other  structure  for  adrer- 
tisinir  purposes  unless  the  same  is  placed  at  such 
distance  from  the  line  of  any  street  or  sidewalk 
as  shall  exceed  at  least  five  feet  the  height  of 
such  billboard  or  structure,**  and  presoribioir  a 
punishment  for  a  violation  of  this  provisloa,  Is 
unreasonable  and  invalid. 
8*  In  genernlt  aa  owner  hmm  tbe  ri^ht 
to  erect  sn^  bnlldings  or  other  structures 
upon  his  property  as  he  pleases,  and  may  put  the 
premises  to  any  use  as  may  suit  his  pleasure,  pro- 
vldlngr  he  does  not  in  doing  so  annoy,  injure,  or 
threaten  harm  to  others. 

(July  8,  IBOe.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  n  judgment  in  favor  of 
defendants  in  a  proceeding  brought  to  restrain 
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Cbawford  y.  Topeka. 


defeodants  from  teariog  down  certain  bill- 
boards, fences,  andotber  stmctiuneswbicbbad 
been  erected  or  maintained  by  plaintiff  for  tbe 
posting  of  advertisements.    Revened, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  A«  A.  Hard  and  Robert  Dmilapr 
for  plaintiff  in  error: 

The  ordinance,  as  construed  by  tbe  couDcil 
and  tbe  street  commissioner,  is  an  invasion  of 
the  private  rights  of  property  owners;  it  does 
not  fall  witbiD  anv  express  grant  from  tbe 
legislature,  and  is  therefore  invalid. 

Denver  v.  Mullen,  7  Colo.  845;  Baltimore  v. 
BcfiaH",  64  Md.  499, 10  Am.  &  £Dg.  R  R.  Cas. 
242,  269;  Re  Jacobs,  98  N.  Y  98,  60  Am.  Rep. 
6S6. 

An  ordinance  or  even  a  statute  which  for- 
bids a  man  from  placing  upon  any  portion  of 
his  premises  a  structure  or  building,  safe  and  se- 
cure in  itself  and  not  dangerous  to  others,  is  a 
deprivation  of  the  use  of  a  part  of  his  proper- 
ty and  is  in  a  sense  a  taking  of  tbe  same,  and 
therefore  unconstitutional. 

JanesviUe  v.  Carpenter,  8  L.  R.  A.  808,  77 
Wis.  288.  See  also  Atkinson  v.  Qoodrieh 
Transp.  Co,  80  Wis.  141,  60  Am.  Rep.  852;  1 
Dill.  Mun.  Corp.  §  819;  Anderson  v.  WeUing- 
ton,  2  L.  R  A.  110,  40  Kan.  177. 

If  a  city  orders  the  destruction  of  a  structure 
which  is  not  a  nuisapce  in  law  and  in  fact,  it 
is  liable  in  damages  to  the  owner. 

See  Wood,  Nuisances,  2d  ed.  §  744;  Cole  v. 
Kegler,  64  Iowa,  69,  6  Am.  &  Eng.  Corp.  Cas. 
861;  8taU  y.  Highist&wn,  46  N.  J.  L.  601,  4 
Am.  &  Eng.  Corp.  Cas.  621 ;  State  v.  MoU,  61 
Md.  298,  48  Am.  Rep.  106. 

Even  under  tbe  provisions  of  a  statute  au- 
thorizing a  city  to  declare  what  shall  consti- 
tute a  nuisance  and  to  prevent  and  remove  the 
same,  the  city  authorities  still  do  not  possess 
tbe  power  of  declaring  that  a  nuisance  whicb 
is  not  so  at  common  law  or  by  virtue  of  an  ex- 
press statutory  enactment. 

ydrth  Chicago  City  R,  Co.  v.  Lake  View,  106 
m.  207,  44  Am.  Rep.  788, 2  Am.  &  Eng.  Corp. 
Cas.  6,  and  note  thereto;  Denter  v.  Mullen,  7 
Colo.  846,  4  Am.  &  Eng.  Corp.  Cas.  804,  and 
note  on  page  820. 

Every  ordinance  of  a  city  must  be  reasona- 
ble, both  as  to  its  application  and  effect;  other- 
wise, it  will  be  held  to  be  invalid. 

Teutonia  Ins.  Co.  v.  0^ Connor,  27  La.  Ann. 
871;  Hayden  v.  Noyes,  6  Conn.  891;  MiUiken 
y.  Weaikerford,  64  Tex.  888. 

Whenever  a  bylaw  seeks  to  alter  a  well-set- 
tled or  fundamental  principle  of  tbe  common 
law,  or  to  establish  a  rule  interfering  with  the 
rights  of  individuals  or  the  public,  the  power 
to  do  so  must  come  from  plain  and  direct  leg- 
islative enactment. 

See  also  1  Dill.  Mun.  Corp.  4th  ed.  note  1, 
§  423;  Anderson  v.  Wellington,  2  L.  R.  A.  110, 
40  Kan.  176;  Barling  v.  West,  29  Wis.  Si5;8t, 
Paul  V.  Traeger,  26  Minn.  262;  Eirkham  v. 
Russell,  76  Ya.  966,  2  Am.  &  Eng.  Corp.  Cas. 
171;  Logan  City  v.  Buck,  8  Utah,  801,  4  Am. 
A  Eng.  Corp.  Cas.  802;  Com.  v.  Turner,  1 
Cush.  498;  Clinton  v.  Phillips,  58  111.  102,  11 
Am.  Rep.  62;  Suth.  Stat.  Constr.  §^  867,  880: 
Minium  v.  Larue,  64  U.  8.  28  How.  485,  16 
L.  ed.  574:  1  Dill.  Mun.  Corp.  4th  ed.  §91. 

A  city  or  boroueh  could  not  pass  an  ordi- 
nance forbidding  the  erection  of  wooden  struck 
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ures  or  declaring  a  fire  limit,  unless  Rucb 
power  was  granted  to  said  city  by  the  legisla- 
ture in  express  words. 

Pratt  V.  Litchfield,  62  Conn.  112. 

All  statutes  whicb  are  attempted  invasions 
of  private  rights  of  property  are  to  be  strictly 
construed.  They  are  to  be  harmonized  with 
the  principles  of  the  common  law. 

Suth.  Stat.  Constr.  g  867;  Washington  Gem" 
etery  y.  Pro^xet  Park  db  G.  L  R,  a>.  68  N.  Y. 
594. 

Tbe  owner  of  an  estate  in  fee,  by  virtue  of 
his  interest  and  power  as  proprietor,  may  make 
any  and  all  beneficial  uses  of  it  at  his  own 
pleasure,  and  be  may  alter  the  mode  of  using 
it,  by  erecting  or  removing  buildings  over  it, 
or  digging  Into  or  under  it,  without  restraint. 
Oujus  est  solum,  efus  est  usque  ad  ecUum. 

Atkins  V.  Bordman,  2  Met.  457, 87  Am.  Dec. 
100. 

Mr.  D.  C.  TillotsoBf  City  Atty,,  for  de- 
fendant in  error: 

The  ordinance  does  not  attempt  to  take  the 
property  of  Mr.  Crawford.  It  says  be  may 
enjoy  the  full  benefit  of  such  property;  tbe 
city  simply  says  where,  with  reference  to  the 
street  line,  said  benefit  shall  be  enjoyed.  In 
exercising  tbe  power  of  eminent  domain  some- 
thing must  be  taken  from  the  individual  and 
appropriated  to  the  use  of  the  state. 

Dillon,  Mun.  Corp.  4tb  ed.  §§  684,  587a, 
587(5,  687d;  Potter's  Dwarr.  Stat.  p.  872. 

The  power  invoked  in  tbe  ordinance  is  an 
exercise  of  the  police  power. 

Ednnibal  db  A.  J.  R.  Co.  v.  Eusen,  96  U.  8. 
466,  24  L.  ed.  527;  Potter's  Dwarr.  Stat.  p. 
444,  et  seq.;  People  v.  UOeneh,  111  N.  Y.  869; 
CrwjoUy  v.  Ohristensen,  187  U.  S.  89,  84  L.  ed. 
621. 

A  municipal  corporation  possesses  not  only 
the  powers  specifically  conferred  upon  it  by  its 
charter,  but  also  such  as  are  necessarily  inci- 
dent to,  or  mav  fairly  be  implied  from,  those 
powers,  includmg  all  that  are  essential  to  the 
declared  object  of  its  existence. 

Carthage  v.  Frederick,  10  L.  R.  A.  178,  122 
N.  T.  271,  and  authorities  there  cited. 

To  deny  authority  to  the  city  of  Topeka  to 
enforce  the  ordinance  in  question,  denies  the 
city  the  power  to  adopt  all  such  measures  as 
they  may  deem  necessary  for  the  protection  of 
strangers  and  tbe  traveling  pubbc  in  person 
and  property. 

Langan  v.  Atchison,  85  Ean.  821  et  seq.,S7 
Am.  Rep.  1166. 

Johnetoiif  J.,  delivered  tbe  opinion  of  the 
court: 

L.  M.  Crawford  brought  this  action  to  enjoin 
the  dty  of  Topeka  and  its  street  commissioner 
from  tearing  aown  and  removing  billboards, 
fences,  and  other  structures  upon  which  ad- 
vertisements were  posted.  It  appears  that 
Crawford,  under  agreements  with  tbe  owners 
of  lots  in  different  parts  of  the  city  had  erected 
upon  the  line  of  the  lots  structures  similar  to 
closely  built  fences,  which  were  from  8  to  10 
feet  in  height,  upon  which  to  post  bills  and 
advertisements  of  shows  and  entertainments 
whicb  were  to  occur  at  his  opera  house  in  the 
city.  In  some  cases  structures  like  fences 
which  were  already  upon  the  lots  were  used 
by  him  for  this  purpose,  and  in  other  cases  the 
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sgreemeDts  wftb  the  owners  provided  that  the 
ttnictures  should  inclose  the  lots  as  a  fence. 
Many  of  them  had  been  in  nse  for  several 
years,  and  in  March,  1)^90,  the  street  commis- 
sioner notified  Crawford  that  they  must  he 
taken  down  and  removed  within  five  days,  so 
as  to  conform  with  a  certain  ordinance,  or  the 
commissioner  would  remove  them.  From  the 
testimonv  it  appears  that  most  of  them  were 
substantial  and  safe  structures,  and  the  objec- 
tion by  the  city  authorities  was,  not  that  they 
were  insecure,  but  rather  that  they  did  not 
comply  with  the  provisions  of  an  ordinance  pre- 
viously passed.  It  provides  that'* no  person 
shall  erect  any  billboard  or  other  structure  for 
advertising  purposes,  unless  the  same  is  placed 
at  such  distance  from  the  line  of  any  street  or 
sidewalk  as  shall  exceed  at  least  five  feet  the 
height  of  such  billboard  or  structure;  nor  shall 
any  person  attach  any  sign  or  bulletin  to  any 
lamp- post  in  this  city;  and  any  person  found 
guilty  of  violating  any  provision  of  this  sec- 
tion shall,  on  conviction,  be  fined  in  a  sum 
not  less  than  three  nor  more  than  twenty  dol- 
lars for  each  offense,  and  each  day's  continu- 
ance after  conviction  shall  be  deemed  a  sepa- 
rate and  d istinct  offense. "  Th e  reasonableness 
of  this  regulation  and  the  validity  of  the  ordi- 
nance were  the  principal  subjects  of  contention 
in  the  court  below  and  the  ones  presented  for 
decision  here.  At  the  end  of  the  trial  the  tem- 
porary injunction  originally  granted  was  dis- 
solvea,  and  the  relief  asked  by  the  plaintiff 
was  denied. 

We  think  the  ordinance  is  not  reasonable 
nor  valid;  hence  the  ruling  of  the  court  can- 
not be  sustained.  As  has  been  seen,  it  pro- 
scribes the  erection  or  use  of  any  structure 
near  the  lot  line  for  advertising  purposes,  no 
matter  how  substantial  and  secure  it  may  be. 
Municipalities  may  be  and  are  vested  with 
large  powers  in  protecting  the  health  and 
safety  of  the  people  and  in  promoting  the  wel- 
fare of  the  public.  Tbey  have  been  given  au- 
thority to  prevent  and  remove  nuisances,  to 
protect  the  walks  and  ways,  and,  where  tbey 
are  dangerous,  may  compel  the  owners  of  ad- 
jacent property  to  erect  and  maintain  railings, 
safeguards,  and  barriers  along  the  same.  They 
may  enter  and  inspect  all  dwelling-houses, 
yards,  inclosures,  and  buildings,  to  ascertain 
whether  any  of  them  are  in  a  dangerous  state, 
and  may  take  down  and  remove  such  structures 
as  have  become  insecure  or  dangerous;  and 
further,  may  require  the  owners  of  insecure 
and  dangerous  buildings  and  other  erections 
to  render  the  same  secure  and  safe  at  the  own- 
er's cost.  They  may  regulate  the  use  of  the 
streets  and  public  grounds,  and  may  regulate 
or  prohibit  awnings  and  awning  posts,  and  all 
other  structures  projecting  upon  or  over  the 
street  or  sidewalk.  Fire  limits  may  be  estab 
lished,  within  which  the  erection  of  wooden 
buildings  or  structures  which  would  readily 
communicate  fire  may  be  prohibited.  Gen. 
Btat.  1889,  par.  655.  In  none  of  these  provis- 
ions do  we  find  anything  which  warrants  the 
city  to  prohibit  the  erection  of  safe  and  sub- 
stantial structures  on  any  portion  of  a  lot,  if, 
indeed,  any  such  power  can  be  given.  In  gen- 
eral, it  may  be  said  that  the  owner  of  real  es- 
%ite  has  the  right  to  erect  such  buildings  or 
other  structures  upon  it  at  he  may  please,  and 
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put  the  premises  to  any  use  which  may  suit 
his  pleasure,  providing  tbac  he  does  not  in  do- 
ing so  imperil  or  threaten  harm  to  others. 
Tiedeman,  Pol.  Powers,  489.  All  statutory 
restrictions  of  the  use  of  property  are  imposed 
upon  the  theory  that  they  are  necessary  for  the 
safety,  health,  or  comfort  of  the  public;  but  a 
limitation  without  reason  or  necessity  cannot 
be  enforced.  In  what  way  can  the  erection 
of  a  safe  structure  for  advertising  purposes 
near  the  front  of  a  lot  endanger  public  safety 
any  more  than  a  like  structure  for  some  other 
lawful  purpose?  Why  does  the  posting  or 
painting  of  an  advertuement  upon  a  secure 
wall  or  structure  render  it  insecure?  An  own- 
er may  desire  to  use  a  structure  or  billboard 
for  an  inclosure  of  his  lot,  as  well  as  for  post- 
ing advertisements.  In  one  instance  that  was 
the  desire  and  purpose  of  the  owner  in  this 
case.  If  the  wall  or  inclosure  was  ten  feet 
high,  then,  under  the  ordinance  the  owner 
would  be  required  to  set  it  back  fifteen  feet  from 
the  front  of  the  lot.  What  reason  is  there  for 
the  surrender  or  loss  of  the  use  of  thst  portion  of 
the  lot?  Or  why  should  the  pasting  of  a  piece 
of  paper  upon  a  secure  inclosure  make  such  a 
loss  necessary?  Although  the  police  power  is 
a  broad  one,  it  is  not  without  limitations, 
and  a  secure  structure,  which  is  not  an  in- 
fringement upon  the  public  safety,  and  is  not 
a  nuisance,  cannot  be  mnde  one  by  legis- 
tive  fiat  and  then  prohibited.  Yates  v.  Mil- 
foaukee,  77  U.  S.  10  Wall.  497,  19  L.  ed.  984; 
1  Dill.  Mun.  Corp.  874.  It  is  doubtless  within 
the  power  of  the  city  to  prohibit  the  erection 
of  insecure  billboaras  or  other  structures,  re- 
quire the  owners  to  maintain  them  in  a  secure 
condition,  and  to  provide  for  their  removal  at 
the  ezDcnse  of  the  owners  in  case  they  become 
dangerous.  Perhaps  regulations  may  be  made 
with  reference  to  the  manner  of  construction 
so  as  to  insure  safety,  but  the  prohibition  of 
the  erection  of  structures  upon  the  lot  line, 
however  safe  they  might  be,  would  be  an  un- 
warranted invasion  of  private  right,  and  is 
without  legislative  authority.  In  Ijangan  v. 
Atchison,  85  Kan.  818,  57  Am.  Rep.  165,  an  in- 
secure billboard,  which  had  been  fastened  to 
the  sidewalk,  fell  upon  one  who  was  passing, 
and  injured  him.  It  appeared  to  have  been  m 
a  wenk  and  insecure  condition  for  some  time, 
and  the  officers  of  the  city  knew  that  it  wss 
not  erected  in  a  safe  and  proper  manner,  and, 
before  its  fall,  that  it  was  in  a  condition  to  en- 
danger persons  passing  upon  the  sidewalk.  It 
was  held  that  the  city  was  liable  in  damages 
for  the  injury,  upon  the  theory  that  it  was  its 
duty  to  keep  the  streets  and  walks  in  a  safe 
condition  for  persons  passing  over  and  along 
them.  It  was  further  held  that  it  was  the 
duty  of  the  corporate  authorities  to  remove  or 
abate  any  nuisance,  and  that,  under  the  power 
given  to  the  city  to  prevent  and  remove  nui- 
sances and  to  regulate  all  structures  projecting 
upon  or  over  the  streets  or  walks,  it  was  fooucd 
to  remove  or  protect  the  sidewalk  from  the  im- 
perfectly constructed  and  insecure  billboard 
standing  so  near  the  sidewalk  as  to  fall  upon 
it.  This  authority  sanctions  the  regulation  of 
such  structures  so  far  as  to  make  them  secure, 
but  nothing  is  said  which  would  justify  the' 
prohibition  of  structures  that  are  absolutely 
safe.    None  of  the  structures  proposed  to  tie 
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ranoTed  extended  beyond  the  lot,  and  henoe 
«Te  not  to  be  regarded  as  if  they  projected  over 
the  street.  The  regulation  as  to  the  erection 
«nd  maintenance  of  such  structures  may  be 
made  suf9ciently  rigid  to  fully  protect  the  pub- 
lic; but  they  must  be  reasonable,  and  when 
they  pass  bejrond  the  bounds  of  reason  and  ne- 
•cessity,  and  unpair  private  property  rights  they 
must  be  pronounced  invalid.  The  unreason- 
ableness of  the  ordinance  in  question  is  easily 
seen  when  it  is  considered  that  the  mere  post- 
ing of  a  harmless  paper  upon  a  structure 


changes  it  from  a  lawful  to  an  unlawful  one. 
A  person  may  erect  a  fence  around  his  lot 
without  violatini^  the  ordinance,  but  Just  as 
goon  as  an  advertisement  is  posted  or  painted 
thereon  it  is  brought  within  the  condemnation 
of  the  ordinance,  and  the  owner  is  liable  to 
prosecution  and  punishment. 

Treating  the  ordinance  as  unreasonable  and 
invi^id,  as  we  must,  the  ruling  of  the  court  be- 
low in  denying  the  injunction  was  erroneouSp 
and  henoe  there  mutt  be  a  reureal. 

All  the  Justices  concur. 


MINNESOTA  8UPRBMB  COURT. 


William  H.  HAN9C0M,  Betpt., 

MINNEAPOLIS  STREET  R.  CO.,  AppU 

< Minn. ) 

^▼Idenee  that  an  mgeat  of  a  street  rail^ 
way  company  was  aathorlaed  by  U 

^Headnote  by  Dickihson,  J. 


ipenerally  to  see  that  injured 
were  taken  where  medioal  aid  oould  be  gl ven« 
construed  as  Justtf yinflr  the  ooDclusion  tbat  the 
agent  was  authorised  to  employ  medioal  aid  in 
suob  cases. 

(AprU87,U9BJ 

APPEAL  l^  defendant  from  a  judgment  of 
the  District  Court  for  Hennepin  County  in 


VoTm,—AvfhcTliv  of  agent  or  representative  to  em- 
plou  medicta  aervicee  for  emptov^  or  other  fMrd 
persons. 

Although  in  the  above  case  the  authority  of  the 
agent  to  employ  a  physician  was  based  on  express 
Authority  to  talie  injured  persons  where  they 
«ould  be  cared  for,  it  is  at  least  in  harmony  with 
the  doctrine  by  which  the  implied  power  of  agents 
to  employ  physicians  for  third  persons  Is  based  on 
the  emergency  or  necessity  of  prompt  action.  It 
will  be  seen  below,  however,  that  the  courts  are  by 
no  means  agreed  as  to  the  extent  to  which  such 
extension  of  an  agent's  powers  can  be  justified  by 
the  emergency. 

In  most  cases  in  which  the  principal  was  held 
liable  It  will  be  seen  tbat  the  employment  was 
either  made  or  ratified  by  superior  agents*  officers. 

ZAaJbUUy  of  raOroad  comvany  on  contract  made  by 

eonduetor. 

As  to  ratification  of  contract  made  by  agents, 
•ee  the  various  subdlTislons. 

A  conductor  cannot  bind  a  railroad  company  to 
pay  for  services  of  a  surgeon,  in  attending  to  an 
injured  employ^  of  the  company,  where  no  au- 
thority is  shown.  St.  Louis  &  E.  a  B.  Co.  y.  Olive, 
40IU.App.88. 

A  surgeon  cannot  recover  from  a  railroad  com- 
fiany  for  services  rendered  and  medicines  f  umiflhed 
to  an  injured  employ^  at  the  instance  and  request 
of  a  road-master  and  conductor,  there  being  no 
evidence  of  authority  to  bind,  or  of  ratification. 
Peninsular  B.  Co.  v.  Gary,  SS  Fla.  fiiO,  1  Am.  St. 
Bep.  IM. 

A  physician  cannot  recover  from  a  railroad  com- 
pany for  services  rendered  to  a  party  injured  in 
the  operation  of  the  road,  where  such  physician  is 
employed  by  the  station  agent  and  the  conductor, 
the  cars  having  run  over  and  fractured  a  person's 
leg  which  requires  amputation.  Tucker  v.  St. 
Louis,  E.  a  &N.  B.  Oo.  M  Mo.  177. 

A  railroad  company  is  under  no  legal  obligation 
to  furnish  surgical  attendance  to  its  wounded  em- 
ploy^ and  a  surgeon,  called  by  a  conductor  to  at- 
.tend  an  injured  brakeman,  hurt  while  in  discharge 
of  his  duties,  who  attended  on  the  brakeman  until 
he  died,  cannot  recover  for  such  services  from  the 
railroad  company,  the  conductor  not  having  any 
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anthority,  and  there  being  nothing  to  show  that 
the  general  superintendent  was  informed.  There 
was  nothing  to  show  the  distance  of  the  place  of 
injury  from  the  chief  officers  of  the  company,  or 
the  necessity  of  this  physician  taking  charge  of  the 
case.  Sevier  v.  Birmingham,  8.  A;  T.  B.  B.  Go.  02 
Ala.  268. 

A  pbjrsician  cannot  reoover  from  a  railroad  com- 
pany for  services  n lUdered  to  an  injured  passen- 
ger or  employ^,  whfsre  the  conductor  notifies  the 
physioian  that  he  oould  not  bind  the  company  with- 
out instructions,  and  then  the  conductor  communi- 
cates with  the  general  agent  and  then  engaged  the 
physician.  Nor  is  any  contract  created  by  reason 
of  employment  the  next  day  by  the  attorney  of 
the  company,  as  neither  the  conductor  nor  the  at- 
torney are  shown  to  have  been  authorized.  St. 
Louis,  A.  ft  T.  B.  Oo.  V.  Hoover,  68  Ark.  877. 

But  an  employment  of  a  surgeon  by  a  conductor 
is  valid,  where  the  conductor  is  the  highest  repre- 
sentative of  the  company  on  the  ground,  and  there 
was  an  emergency  requiring  immediate  action. 
Tene  Haute  ft  L  B.  Ck).  v.  McMurray,  06  Ind.  868. 

And  a  railroad  company  is  liable  for  services  fnr- 
niahed  to  a  party  injured  in  operating  the  road, 
where  the  surgeon  was  employed  by  the  conduct- 
or in  charge  of  the  train,  and  the  injury  required 
immediate  attention,  and  the  company  knew  of 
such  services  being  rend(>red,  and  of  such  employ- 
ment, and  failed  to  disaffirm  it.  Terre  Haute  ft  I. 
B.  Ck>.  V.  Stockwell.  118  Ind.  08. 

A  contract  made  by  a  conductor  of  a  railroad 
train  with  a  boarding-house  keeper  to  care  for  a 
wounded  brakeman,  whose  skull  is  crushed,  where 
the  conductor  is  the  chief  officer  at  that  point,  is 
binding  as  there  is  an  emergency  and  an  immediate 
necessity,  dictates  of  humanity  and  self  interest  ol 
the  employer  justify  such  a  contract  for  which  the 
employer  is  liable.  Toledo,  St.  L.  ft  K.  O.  B.  Go.  v. 
Mylott  rind.  App.)  Jan.  10, 1896. 

In  case  of  pressing  necessity  and  emergency,  a 
conductor  of  a  train,  who  is  the  highest  officer  at 
the  place,  may  employ  a  surgeon  although  the 
company  may  have  a  local  physician  at  that  place 
also,  if  the  demands  are  so  great  that  one  surgeon 
cannot  attend  to  the  wounded  employ^  Bvans- 
ville  ft  B.  B.  Co.  V.  Freeland  (Ind.  App.)  March  17, 
180S. 

A  railroad  company  is  liable  for  the  care  ren* 


See  also  30  L.  R.  A.  346;  43  L.  R.  A.  402. 
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faTor  of  plalDliCF  io  an  action  brought  to  recover 
the  value  of  medical  services,  rendered  at  the 
request  of  one  of   defendant's  employes  to 


one  injured  while  a  passenger  on  defendant^ 
road.    AjUrmed, 
The  facts  are  stated  hi  the  opinion. 


deved  to  a  brakemao  Injured  in  the  employ  of  the 
oompany,  where  he  was  soot  by  tbe  oonduotor  to 
plain  tllTb  bouse,  and  the  oondnctor  telegraphed 
the  facts  to  one  of  the  offloers  of  the  oompany,  who 
made  no  reply  and  when  the  plaintUT  asked  to 
whom  be  should  look  for  his  pay  wastoid  that 
when  tbe  brakeman  died  or  got  well  to  brinfr  his 
bill  to  tbe  office  and  it  would  be  sent  Id.  Indian- 
apolis A;  St.  L.  R.  Go.  V.  Morris,  87  III.  29S. 

A  oonduotor  having  employed  a  oompetent  sur- 
geon in  an  emergency  for  an  injured  brakeman, 
has  no  authority  to  employ  additional  surgeons 
for  the  same  party.  Louisville,  N.  A.  A;  0.  B.  Co. 
V.  Smitb,  m  Ind.  863. 

ContradU  madt  by  superinUndenta,  or  president. 

There  is  some  conflict  of  authorities  on  the  ques- 
tion as  to  the  superintendent  of  a  company  being 
presumed  to  have  the  power  to  employ  a  physician, 
some  courts  holding  that  such  authority  must  be 
proved  to  create  a  liability. 

A  physician  employed  on  a  telegram  from  the 
general  superintendent  of  a  railroad  to  care  for  an 
injured  employ^  may  recover  from  tbe  company 
for  such  services.  Atchison  ft  K.  R.  Co.  v.  Beecher, 
M  Kan.  288,1  Am.  ft  Bng.  K.  R.Oss.848. 

A  recovery  by  a  physician  was  sustained,  for 
services  rendered  to  a  person  injured  on  the  rail- 
road, which  services  were  furnished  at  the  instance 
and  request  of  the  superintendent,  who  had  au- 
thority to  employ  a  physician  other  than  the  reg- 
ular company  physician  in  case  of  an  emergency, 
and  where  the  jury  were  properly  instructed.  Mc- 
Carthy y.  Missouri  R.  Co.  15  Mo.  App.  886. 

A  physician  may  recover  of  a  railroad  company 
for  seryiues  in  attending  a  man  injured  by  the 
train,  where  such  physician  was  employed  by  the 
general  superintendent,  although  the  company 
offered  to  prove  that  it  was  the  duty  of  the  chief 
surgeon  of  the  company  to  attend  to  all  persons 
injured,  but  this  was  excluded.  Cincinnati,  I.  St. 
L.  ft  0.  R.  Co.  V.  Davis,  9  L.  R.  A.  SOB,  l»  Ind.  88. 

But  on  the  contrary  it  is  held  that  a  superintend- 
ent of  a  railroad  company,  having  general  super- 
visory control  over  the  whole  of  the  road,  direct- 
ing advertisements,  supervising  the  line  of  road, 
paymg  money,  to  employes,  but  not  having  any 
direction  over  the  treasury,  is  not  presumed  to  be 
authorized  to  employ  a  physician  to  tak^  charge 
of  a  child  injured  by  the  trains.  Stephenson  v. 
New  York  ft  U.  R.  Co.  2  Duer,  84L 

A  corporation  is  not  liable  to  a  physician  for 
services  rendered  to  an  injured  employ^  l^  a  phy- 
sician employed  by  the  superintendent  of  the  cor- 
poration, where  it  is  not  shown  that  such  superin- 
tendent was  authorized  to  employ  a  physician,  in 
case  of  an  emergency.  Meisenbaofa  v.  Southern 
Cooperage  Co.  45  Mo.  App.  282. 

A  Judgment  against  an  electric  company  for  an 
undertaker's  bill  rendered  for  services  in  bury- 
ing a  person  at  the  instance  of  the  general  super- 
intendent of  the  company  was  reversed  for  it  was 
not  shown  in  the  record  that  the  party  was  an  em- 
ploy6  of  the  company  at  the  time  of  his  death,  or 
that  he  was  on  the  premises  of  the  company  at 
the  time  of  his  death,  or  that  the  superintendent 
had  power  or  authority  to  make  such  a  contract. 
If  the  party  was  oo  the  premises  of  the  company  at 
the  time  of  his  death  It  was  the  duty  of  the  com- 
pany to  give  him  proper  buriaL  Kipp  v.  Bast 
River  Electric  Light  Co.  46  N.  F.  8.  R.  8BT. 

Where  a  company  physician  agrees  to  submit  to 
the  superintendent  of  the  road  and  the  division 
surgeon,  his  biUs  for  services  rendered  to  persons 
injured  on  the  road,  for  approval,  and  there  is 
dOL.R.A. 


nothing  to  show  that  they  corruptly  withheld  such 
approval,  he  must  obtain  such  ^nnoval  before  he 
can  recover.  Union  Pac.  R.  Co.  v*  Andecaon,  11 
Colo.  288. 

A  railway  company  is  not  liable  to  a  phyBician 
who  attended  persona  injured  by  a  railroad  accident 
where  the  president  of  the  railroad  company  told 
the  wounded  persons  to  employ  whatever  ph>  sidan 
they  choae.  and  the  company  would  pay  the  bills. 
The  phsrsidan  knew  of  such  statement  but  it  was 
not  made  to  him  by  tbe  president  nor  made  in  his 
presence.  Oanney  v.  South  Pacific  Coast  B.  Oo.  fA 
OaL  601, 12  Am.  ft  Bug.  B.  R.  Cas.  8ia 

Contracts  made  bv  dMtUm  mtperintendenU, 

A  division  superintendent  wUl  be  presumed  to 
have  authority  to  employ  a  physician  to  attend  an 
employ^  who  has  been  injured  while  in  the  ser\ice 
of  the  company.  Paoiflc  R.  Co.  v.  Thomas,  19  Kan. 
266. 

But  a  division  superintendent  is  not  presumed  to 
be  authorized  to  contract  for  surgeon^s  attendance 
on  passengers  injured  while  traveling  on  tbe  road« 
where  such  injury  is  not  caused  by  the  negligence 
of  the  railroad  company.  The  court  makes  a  dis- 
tinction between  power  to  contract  for  servioea 
for  employes  and  for  passengers.  Union  Paa  EL 
Co.  V.  Beatty,  86  Kan.  266, 57  Am.  Rep^iaO,  26  Am. 
ft  Eng.  R.  R.  Cas.  84. 

And  the  railroad  company  is  not  liable  for  a 
small  bill  of  drugs  furnished  to  a  woman  who  had 
been  hurt  by  the  locomotive  of  defendant,  and 
which  was  furnished  on  an  order  given  by  the  di- 
vision superintendent  of  that  part  of  the  road,  in 
the  absence  of  proof  as  to  the  duties  of  such  supers 
intendent.  Brown  v.  Missouri,  K.  ft  T.  R.  Co.  tT 
Mo.  128. 

OomtraeU  made  wUh  oeneral  aoewte  or  manaoen, 

A  general  agent  of  a  railroad  company  will  be 
presumed  to  have  power  to  procure  board  and  at- 
tendance for  an  employ^  injured  in  the  service  of 
the  company.  Atlantic  ft  P.  R.  Co.  v,  Relsner.  15 
Kan.  458. 

A  general  manager  of  a  raOroad  company  baa 
authority  to  bind  the  company  for  medical  serv- 
ices rendered  to  an  employe  injured  by  an  accident 
on  the  road.  Walker  v.  Great  Western  B.  Oo.  L^ 
B.  2  Ezch.  228, 15  Week.  Rep.  768, 80  L.  J.  Bzch.  128. 

A  contract  for  medical  servicn  furnished  to  ao 
Injured  employ 6  of  a  manufacturing  hardware 
company,  made  by  the  general  business  manager 
of  the  corporutioo,  is  not  binding  on  the  corpora- 
tion in  the  absence  of  evidence  showing  authority 
on  the  part  of  such  general  business  managerw 
Swaiey  v.  Union  Mfg.  Co.  42  Conn.  566. 

Contracts  fnods  by  aoente  generdOy, 

A  husband  is  not  liable  for  medical  attendance 
upon  one  not  a  member  of  or  dependent  upon  the 
family  for  support,  and  this  applies  where  the  phy- 
sician is  called  by  tbe  wife  to  treat  a  hired  band. 
Baker  v.  Witten  rOkla.)  July  1, 1882. 

A  physician  may  recover  compensation,  where- 
the  defendant  sent  bis  brother  for  another  phy« 
slcian,  but  he  being  out,  tbe  brother  called  the 
plaintiff,  who  was  informed  after  travelimr  some 
fourteen  miles  in  the  country  that  the  trouble  waa 
over  and  his  services  would  not  be  needed.  Bart- 
lett  V.  Sparkman,  86  Mo.  186. 

A  contract  made  by  a  managing  agent  of  a  plan- 
tation, for  a  pbysioian*8  services  for  one  year  will 
not  bind  the  owner  of  the  plantation  although  h» 
saw  the  physician  on  the  plantation,  and  did  not 
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Mewn,  Kooii«  Whelan  A  Bennett  for 

appellant. 
Mr,  Jay  W.  Crane  for  respondent. 


Dlekinsont  «/.,  delivered    the  opinion  of 
the  court: 
While  a  boy  was  getting  off  one  of  the  de> 


ohjeot,  and  aometimeB  he  furnished  medical  attend- 1 
anoe  bat  was  under  no  obligation  to  furnish  the  * 
same.    Iffalone  ▼.  Bobinson  (MM.)  March  18, 1808. 

An  employment  of  a  physician  by  a  station  agent 
of  a  railroad  company,  to  attend  an  Jnjured  em- 
ploy6,  is  binding  on  the  oompany  where  such  sta^ 
Hon  agent  informs  the  general  superintendent  of 
the  facts  and  no  objection  is  made.  Toledo,  W.  k 
W.B.00.  ▼.  Prince, 60  IlL 26;  Toledo,  W.  a^W.B. 
Go.  ▼.  Rodrigues,  47  IlL  188, 95  Am.  Dea  484. 

A  surgeon  employed  by  a  station  agent  of  a  rail- 
road company  to  attend  an  injured  employ^  may 
recover  of  the  company  where  the  station  ageot 
received  instructions  from  the  superintendent  to 
employ  him,  or  where  the  superintendent  subse- 
quently Informed  ttM  surgeon  that  his  pay  would 
be  all  rights  Cairo  a;  St.  L.  B.  Go.  y.  Mahooey,  82 
BL  78,  £6  Am.  Bep.  2W. 

But  a  physician  attending  a  person  injured  on 
the  line  of  a  railroad  cannot  reooyer  from  the  com- 
pany where  be  is  employed  through  a  telegram 
sent  by  an  engineer  of  a  gravel  train  to  the  station 
agent  at  P.  '*  to  have  (plaintiff)  Dr.  G.  at  depot,  on 
arrival  of  No.  1,  a  man  injured,**  tbere  being  no 
evidence  of  authority  on  tbe  part  of  any  one  act- 
ing for  the  railroad  oompany.  Evidence  of  ratifi- 
cation is  not  diown  by  proof  of  other  Bcrvlces  and 
payment  therefor,  but  not  rendered  at  the  instance 
of  these  employ^  Cooper  v.  New  York  Gent^  ft 
H.  K.  B.  Go.  0  Hun,  87ft. 

An  employment  of  a  physician  to  attend  an  in- 
jured employ 6  by  a  yard  master,  ratified  by  tbe 
superintendent,  is  binding  on  the  railroad  oom- 
pany. This  case  was  affirmed  by  a  divided  court. 
Marquette  ft  O.  B.  Co.  v.  Taft,  28  Mich.  288. 

A  contract  made  with  a  nurse  by  a  road  master 
of  a  railroad  company  to  attend  on  a  person  in- 
jured on  the  line  of  the  road  Is  not  binding,  al- 
though the  company  paid  the  physician  and  drug 
bills  created  at  tbe  same  time  and  manner.  But  a 
letter  from  the  general  manager  offering  to  pay 
S1.25  a  day  is  held  to  be  a  ratification  by  the  com- 
pany although  there  is  no  evidence  of  the  general 
manager^s  power.  LouiaviUe,  B.  ft  St.  L.  B.  Go.  y. 
McVay,  68  Ind.  801. 

A  railroad  company  is  liable  for  surgical  attend- 
ance on  a  party  injured  by  its  train,  when  it  un- 
dertook and  assumed  all  the  necessary  medical  aid 
that  his  case  might  require,  and  the  services  were 
rendered  with  the  knowledge  and  aoquieecenoe  of 
the  agent  having  tbe  matter  in  charge.  Atchison 
ft  N.  B.  Co.  V.  Jones,  9  Neb.  67;  EUis  v.  Central  Paa 
B.  Co.  5  Nev.  266. 

A  verdict  for  the  plaintiff  will  not  be  set  aside 
where  the  physician  for  injured  passengers  was 
employed  by  an  assumed  agent,  and  the  president 
of  the  railroad  company  was  apprised  of  the  action 
of  the  agent  and  ratified  it,  and  continued  lilm  as 
such  agent  in  that  behalf,  and  the  evidence  is  con- 
flicting.  Trenor  v.  Central  Pao.  B.  Co.  60  Gal.  222. 

A  physician  may  recover  from  a  brewing  com- 
pany for  treatment  rendered  to  an  injured  employ 6 
where  such  physician  was  shown  a  telegram  by  the 
agent  of  the  oompany:  ^^Have  the  negro  treated,** 
—which  telegram  was  sent  by  the  company  in  re- 
sponse to  a  letter  from  the  agent  of  the  oompany 
asking  for  instructions.  Montgomery3rewing  Co. 
T.  Oaffee,  98  Ala.  188. 

A  physician  can  recover  for  services  reodered  to 
an  injured  stage  passenger,  but  cannot  recover  for 
services  rendered  to  the  dri  ver,  where  the  physician 
Is  employed  by  the  agent  of  the  company  and 
where  the  driver  was  substituted  by  tbe  regular 
coachman  without  the  knowledge  or  authority  of 
the  stage  oompany.    Shriver  v.  Stevens,  1?  Pa.  268. 
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A  physician  cannot  recover,  without  proof  of  au- 
thority on  the  part  of  the  contracting  agent  where- 
after the  rendition  of  services  by  a  physician  to  an 
injured  employ^  at  the  request  of  the  supervisor 
of  the  road,  the  physician  was  told  by  the  superin- 
tendent of  the  raOroad  oompany  that  it  had  been 
customary  to  pay  debts  of  that  kind,  but  as  the 
physician  had  sued  that  the  oompany  would  Jiot 
pay.  The  physician  then  told  the  superintendent 
that  he  was  employed  by  the  supervisor,  and  there- 
upon the  superintendent  replied  that  he  would 
see  the  supervisor  and  that  if  be  had  obligated  the- 
company  tbe  bill  would  be  paid.  Mobile  ft  M.  B» 
Go.  V.  Jay,  61  Ala.  ZSt* 

Where  the  principal  has  a  full  knowledge  of  the- 
acts  of  the  agent,  from  which  he  receives  a  direct 
benefit,  he  must  dissent,  and  give  notice  of  his  non» 
concurrence  within  a  reasonable  time,  or  his  sff* 
sent  will  be  presumed.  But  the  notice  to  the  presi- 
dent of  the  oompany  In  this  case  is  not  sufficient^ 
shown  to  bold  the  oompany  for  services  rendered 
to  an  employ^.  Mobile  ft  M.  B.  Go.  v.  Jay,  66  Ala.. 
113. 

And  an  Instruction  assuming  that  a  phjrsician 
may  recover  from  a  railroad  company  tor  services- 
rendered  to  a  person  Injured  in  the  operation  of 
the  road,  If  the  Jury  believe  that  from  tbe  acts,  re- 
quests, or  statements  of  the  agents  of  the  company^ 
the  physician  would  deem  himself  authorized  to- 
render  such  services.  Is  error.  Sills  v.  Central  Pao. 
B.  Go.  supra. 

Neither  the  engine-driver,  the  railway  guard, 
nor  the  superintendent  of  the  traffic  department, 
had  authority  to  bind  the  railroad  ^^ompany  for 
medical  service  rendered  to  a  passenger  who  was 
injured  In  consequence  of  the  negligence  of  the 
company.  But  such  power  might  be  inferred  from 
the  conduct  of  directors  in  ratifying  other  similar 
con  tracts.  Goz  v.  Midland  Counties  B.  Go.  8  Bxch. 
268, 5  Bug.  B.  B.  ft  Canal  Gas.  688. 

This  case  has  been  much  critioised,'and  It  is  doubt- 
ful If  it  would  be  followed  in  England.  See  the- 
case  of  Langan  v.  Great  Western  B.  Oo^infrci^ 
wherein  the  Judges  reviewed  the  Goz  Case,  supra*, 
but  held  that  the  circumstances  in  that  case  dif- 
fered from  the  Langan  Case. 

An  innkeeper  may  recover  of  a  railroad  company^ 
for  board  and  necessaries  furnished  to  persons  In- 
jured by  a  railway  accident,  where  the  sub-inspect- 
or of  railway  police  for  that  district  whose  duty 
it  was  to  attend  to  such  cases  in  reply  to  a  questioa 
about  his  pay  said,  *'Don*t  trouble  yourself  about 
that:  well  see  tliat  all  is  right.**  T^ingan  ▼.  Great 
Western  B.  Co.  80  L.  T.  N.  8. 178. 

A  new  trial  was  awarded  where  the  oourt  failed 
to  submit  to  the  Jury  that  tbe  phy8ioian*s  services 
may  have  been  rendered  on  the  credit  of  the- 
patient.  where  a  doctor  was  called  to  attend  a  per^ 
son  injured  in  an  accident  on  a  railroad,  and  on 
the  Saturday  after  the  accident,  which  occurred  on 
Tuesday,  the  director  and  oounsel  of  the  railroad 
called  where  the  injured  were  kept,  and  said  that 
they  should  have  everything  necessary,  and  subse- 
quently promised  the  physician  that  the  raihroad 
company  would  pay  him.  The  company  paid  the 
Injured  party  all  claims  and  insisted  It  covered  the 
physician*s  bill  for  services.  Northern  Gent^  B. 
Co.  V.  Prentiss,  U  Md.  119. 

FhvtMan  or  nurse  employed  by  the  phyeidan  in 

charge, 

Gn  the  question  of  liability  to  pay  a  physician  or 
nurse  employed  by  the  physician  In  charge,  there- 
is  some  conflict  of  authorities. 

A  physician  rendering  surgical  services  to  a  pe^ 
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fendaDt'8  street-cars  bis  arm  was  broken.  He 
was  taken  by  an  ageot  or  servant  of  tbe  de- 
fendant, one  Shaw,  to  the  plaintiff's  office,  he 
being  a  physician  and  surgeon.  He  performed 
the  necessary  sorgical  services,  treating  the 
boy  nntil  recovery.  By  this  action  be  seeks  to 
recover  from  the  defendant  for  such  servioes. 
The  evidence  tended  to  show  that  when  Shaw 
took  the  boy  to  the  plaintiff's  office  he  re- 
quested the  plaintiff  to  attend  to  the  case,  and 
assured  him  that  the  defendant  would  be  re- 
sponsible. The  question  is  presented  as  to 
Shaw's  authority  to  thus  bind  the  defendant. 
He  appears  to  have  been  an  "inspector,"  whose 
general  duties  were  to  supervise  the  conduct 
of  other  employes  in  the  car  service,  he  acting 
as  their  superior.  If  no  more  than  this  had 
been  shown,  perhaps  it  could  not  have  been  in- 
ferred that  be  had  authority  from  the  defend- 
ant to  employ  a  surgeon  to  treat  an  injured 
passenger;  but  it  was  shown  that  the  defendant 
had  instructed  Shaw,  in  case  of  accidents,  "to 
see  that  those  injured  were  taken  somewhere 
where  medical  aid  could  be  given,"  and  that  he 
took  this  boy  to  the  plaintiff  pursuant  to  such 
instructions.  This  instruction  may  well  be  re- 
garded as  contemplating  the  specified  action 
on  the  part  of  Shaw,  of  his  own  volition,  and 
without  any  request  bv  the  peisons  injured; 
and  so  he  appears  to  have  acted  in  the  case 
under  consideration.    Neither  the  boy,  nor 


any  one  in  his  behalf,  appears  to  have  made 
any  request  or  to  have  ezerdsed  any  choice  or 
volition  in  the  matter.  It  may  be  inferred 
from  tbe  evidence  that  Shaw,  acting  upon  tbe 
defendant's  general  instructions,  as  above 
stated,  took  tbe  boy  to  ibis  surgeon,  selected 
by  himself,  in  order  that  the  broken  arm  might 
be  properly  treated.  From  the  evidence  al- 
ready referred  to,  as  to  Shaw's  authority  in 
such  cases,  it  might  reasonably  be  oonsideredy 
and  so  the  Justice  may  be  supposed  to  have 
viewed  the  case,  that  Shaw's  mstructions  did 
not  contemplate  or  mean  merely  that  he  should 
remove  injured  persons  to  such  a  place  that 
medical  aid  could  be  there  bestowed,  if  a 
physician  or  surgeon  should  come  there,  by 
chance  or  in  response  to  tbe  request  or  call  of 
any  person,  but  rather  that  tbe  meaning  of  his 
instructions  was  to  place  such  persons  under 
proper  medical  or  surgical  treatment, — to  see 
that  they  should  recdfve  such  treatment.  So 
construing  the  evidence,  it  went  to  show  that 
Shaw's  authority  was  such  that  the  defendant 
became  chargeable  upon  his  employment  of 
the  plaintiff  in  behalf  of  the  defendant.  Hence 
it  is  not  necessary  to  consider  the  subject  of 
ratification. 
Judgment  affirmed 

Vanderbursli*  t/.,  did  not  participate  in 
this  decision. 
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tient  at  the  request  of  an  attendloflr  physician  may 
reoover  from  the  patient  what  suoh  services  aie 
reasonably  worth,  even  If  there  Is  an  agreement 
between  tbe  attending  physician  and  tbe  patient 
that  the  attending  physician  shall  pay  such  ex- 
penses of  which  agreement  the  aurgeon  is  ignorant. 
Oarrey  v.  Stadler,  67  Wis.  612, 66  Am.  Bep.  677. 

A  physician  called  by  another  to  assist  or  consult 
may  recover  from  the  party  employing  the  llxst 
physician  for  such  servloes,  where  they  are  re- 
ceived without  objection.  The  law  Implies  a 
promise  to  pay  for  services  rendered,  where  tbey 
are  received  without  objection.  Shelton  v.  John- 
son, 40  Iowa,  84. 

A  nurse  may  reoover  for  services  rendered  to  an 
Injured:  employ^  of  a  railroad  company  where  he 
was  employed  by  a  surgeon  of  the  company,  who 
was  authorised  to  contract,  or  if  the  assistant  su- 
perintendent bad  general  authority  to  employ 
nurses,  and  autborlsed  the  employment  of  the  one 
In  this  action.  Bigham  v.  Chicago,  M.  A;  St.  P.  B. 
€o.  79  Iowa,  684. 

But  to  tbe  contrary  It  Is  held  that  the  surgeon  of 
a  railroad  company  cannot  bind  the  company  to 
fMiy  for  services  and  meals  furnished  to  nurses,  at- 


I  tending  injured  employ^  unless  it  to  shown  that 
ho  is  so  authorised  to  contract.  Bushnell  v.  GU- 
oago  A;  N.  W.  R.  Oo.  60  Iowa.  680. 

A  physician  employed  by  the  railroad  company 
to  attend  to  a  case  has  no  power  by  virtue  of  such 
employment  to  make  a  contract  with  another  phy- 
sician to  look  after  his  patient,  to  be  paid  for  by 
the  company.  Bvansville  ft  L  B.  Co.  v.  tipeUbrlng* 
1  Ind.  App.  167. 

While  a  conductor  may  employ  a  physician  in  an 
emergency  and  bind  the  company  for  surgical  cars 
of  an  injured  employ^  on  the  road,  yet  he  cannot 
authorize  such  surgeon  to  employ  assistants  al- 
though tbey  may  be  necessary.  The  power  can- 
not be  delegated.  Tene  Haute  ft  L  B.  Go.  v. 
Brown,  107  Ind.  896. 

A  contract  made  by  a  physician  of  a  railroad 
company  to  pay  for  board  and  nursing  for  an  in- 
jured employ^,  is  not  binding  on  the  company 
where  the  authority  of  the  physician  Is  not  shown, 
although  the  company  often  paid  bills  made  by 
him  for  medldnee  for  other  patients  and  the  com- 
pany paid  the  burial  expenses  in  this  case.  May- 
berry  V.  Chicago,  R.  L  ft  P.  R.  Co.  75  Ma  482, 11  Am. 
ft  Bng.  B.  B.  Cas.  flk  L  T. 
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1*   A  Terdlet  which  is  the  result  of  a 
previons  a^eement  by  which  It  is  arrived 


at  upon  the  basis  that  its  amount  should  be  a 
quotient  resulting  from  a  division  by  twelve  of 
the  aggregate  of  the  amounts  named  by  each 
Juror  is  a  chance  verdict  within  the  statute  al- 
lowing affidavits  of  Jurors  to  show  that  a  verdict 
was  obtained  by  a  resort  to  chance. 

8«   A  presmnption  of  ne^Ufi^enee  arise* 
where  a  chisel  drops  ft*om  a  scaffold  oa 


NoTS.— The  presumption  of  negligence  from  the 
<K)CurTencc  of  an  accident  is  a  question  which  is 
often  very  important  in  determining  liability  for 
the  accident. 

20  L.  a  A. 


A  note  on  the  question  so  far  as  It  relates  to  per> 
sonal  injuries,  injuries  to  livestock  by  railway 
trains  and  railway  fires,  Is  found  with  the  case  of 
Bamowsld  v.  Helson  (Mich.)  16  L.  B.  A.  88. 
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wiiich  a  workman  is  engaged  with  toole,  and  In* 
Jores  a  person  walking  upon  a  sldewnllc  where  he 
bad  a  right  to  travel  and  where  people  were  con- 
ctantiy  traveling,  , 

(May  81, 1808.) 

APP£AL  by  defendant  from  a  Jaagment  of 
the  Superior  Court  for  the  City  and 
•County  of  San  Francisco  in  favor  of  plaintiff 
4uid  from  an  order  denying  a  motion  for  a 
new  ^al  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant*8  negligence.  Be- 
'wersed. 

The  facts  are  stated  in  the  opinion. 

Mr,  H.  C.  Firebaufr^  ^or  appellant. 

Metirs.  Nag^le  A  Nag^le  for  respondent 

Garoiitte»  J. ,  delivered  the  opinion  of  the 
«ourt : 

Respondent,  while  walking  upon  the  side- 
walk of  Larkin  street,  in  the  city  of  San 
Francisco,  was  struck  upon  the  head,  and 
•quite  seriously  injured,  by  a  chisel  that  fell 
from  a  scaffolding  above,  upon  which  one 
of  appellant's  employes  was  standing  while 
-engaged  in  affixing  a  cornice  to  the  build- 
ing. Damages  were  recovered  in  the  lower 
<x>urt,  and  the  appeal  is  from  the  judj^ment 
and  an  order  denying  a  new  trial.  This  case 
was  decided  in  department,  and  the  iudgment 
and  order  reversed  upon  the  ground  tluit  the 
verdict  was  arrived  at  by  chance.  The  ques- 
tion involved  being  an  important  one,  and 
there  being  some  decisions  of  this  court  op- 
posed to  the  doctrine  there  laid  down,  which 
had  not  been  noticed  in  the  opinion,  the  case 
was  ordered  to  banc  for  further  consideration. 

Appellant  moved  for  a  new  trial  upon  the 
ground  of  misconduct  of  the  jury  in  this : 
Uiat  they  arrived  at  their  verdict  by  a  resort 
to  the  determination  of  chance.  The  Code 
expressly  provides  that  such  misconduct  may 
be  shown  by  the  affidavits  of  jurors,  (Code 
Civil  Proc.  g  659,)  and  in  support  of  the 
motion  appellant  presented  the  affidavit  of 
one  Eoster,  a  juror,  wherein  he  stated  **that, 
upon  retiring  to  the  jury  room,  the  twelve 
jurors  first  agreed  by  vote  that  the  average 
eense  of  the  jurors  should  control  in  arriv- 
ing at  what  the  verdict  should  be,  and  then 
the  twelve  jurors  agreed  to  be  controlled  by 
their  vote,  and  vot^  that  the  said  average 
flense  of  the  iurors  should  be  arrived  at  m 
the  manner  following,  namely,  by  each  in- 
dividual juror  writing  on  a  piece  of  paper 
what  he  would  fix  the  verdict  at,  and  that 
the  sums  so  written  should  then  be  added 
together,  and  the  aggregate  divided  by 
twelve,  and  that  the  amount  resulting  shoulcl 
be  taken  as  the  average  sense  of  the  jurors, 
and  be  put  in  the  verdict  accordingly ;  and 
thereupon  the  said  plan  was  carried  out,^ 
«tc.  Courts  have  not  been  aatute  in  perceiv- 
ing sufficient  error  to  set  aside  verdicts  upon 
the  ground  here  relied  upon,  and  evidence 
flustaining  the  verdict  has  been  generally 


favored ;  but  upon  tliis  motion  no  opposing 
affidavits  were  offered,  and  the  merits  of  the 
contention  rest  alone  upon  the  sufficiency  of 
the  statement  of  facts  above  recited.  Re- 
duced to  its  lowest  terms,  the  affidavit  plain- 
ly discloses  that  the  verdict  was  the  result 
of  a  previous  agreement,  and  was  arrived 
at  upon  the  basis  that  the  amount  of  the 
verdict  should  be  tiie  quotient  resulting  from 
a  division  wherein  12  was  the  divisor,  and 
the  sum  of  the  various  amounts  at  which 
each  juror  would  fix  the  verdict  the  divi- 
dend. The  calculation  was  made  in  pursu- 
ance of  a  prior  agreement  that  the  result 
should  be  the  verdict;  and  that  result  was 
adopted  as  the  verdict,  not  upon  further 
consideration  of  the  jury,  and  upon  the  de- 
termination that  such  amount  formed  a  just 
and  proper  verdict,  but  it  was  adopted  in 
pursuance  of  the  prior  ''agreement."  The 
decisions  of  our  courts  clearly  indicate  that 
they  do  not  countenance  such  procedure,  and 
the  verdict  must  be  set  aside  if  the  affidavits 
of  jurors  are  entitled  to  be  received  as  evi- 
dence to  prove  the  agreement  and  the  con- 
summation thereof;  and  that  matter  is  de- 
pendent upon  the  solution  of  the  question, 
IS  the  verdict  a  chance  verdict,  within  the 
meaning  of  the  statute? 

Counsel  for  respondent,  with  good  reason, 
rely  upon  Turner  v.  Tuolumne  County  Water 
Go, ,  25  Cal.  897,  to  support  his  contention 
in  this  regard.  It  is  there  decided  that  a 
verdict  arrived  at  in  the  manner  hereinbefore 
set  forth  is  not  a  chance  verdict,  and  there- 
fore cannot  be  attacked  by  the  affidavits  of 
jurors.  But,  after  mature  consideration,  we 
think  the  principle  there  declared  erroneous, 
and  that  the  establishment  of  a  contrary 
rule,  in  this  country  especially,  where  the 
rights  of  property,  reputation,  and  life  are 
all  taken  into  the  jury  room,  and  there  passed 
upon  by  jurors,  will  result  in  a  purer  and 
more  satisfactoir  administration  of  justice. 
In  the  case  citea  Mr,  Justice  Sanderson  used 
the  following  language :  "  To  ascertain  this 
average  the  jury  may  properly  adopt  the 
meth^  which  was  used  in  the  present  case, 
but  they  ought  not  to  agree  to  be  bound  by 
the  result,  whatever  it  may  be.  If  they  do 
so  agree,  and  such  result  is  made  the  verdict 
without  further  consideration  or  assent,  such 
verdict  is  vicious  and  irregular,  and  must 
be  set  aside  whenever  the  fact  is  made  to 
appear  by  proper  and  competent  evidence." 
If  this  character  of  verdict  is  vicious  and 
irregular,  it  can  only  be  vicious  and  irregular 
upon  the  ground  that  it  was  not  the  result 
of  that  calm  and  deliberate  judgment  of 
jurors  contemplated  by  the  law,  but  that  it 
was  arrived  at  by  a  resort  to  chance  or  lot. 
The  vicious  character  of  the  verdict  can  con- 
sist of  nothing  else.  The  jurors  have  not 
been  corrupted.  They  have  acted  under  no 
duress,  mistake,  or  fraud.  Their  verdict  is 
the  result  of  free  and  voluntary  action.  Out- 
siders have  not  participated  in  or  influenced 


On  the  same  point,  see  the  later  case  of  Hawkins 
V.  Front  Street  G^ble  B.  Oo.  16  L.  K.  A.  808. 8  Wash. 
£02. 

As  to  presumption  of  due  care  by  penou  found 
killed  by  alleged  negrligenoe  of  another,  see  noU  to 

dOL.R.  K. 


Hendrlokson  v.  Great  Northern  R.  Go.  (Minn.)  16 
L.  R.  A.  261.  See,  on  this  point,  the  later  oaae  of 
Taroell  v.  Kansas  City,  Fl  S.  a;  M.  B.  Oo.  (Mo.)  18 
L.K.A. 


700 


Califobnia  Suprbmb  Coubt. 


Mat^ 


their  determinations.  Hence  the  verdict  is 
▼icious  only  in  this:  that  the  n mount  was 
determined  by  a  resort  to  methods  condemned 
by  the  law.  In  the  few  cases  relied  upon 
to  support  Turner  v.  Tnoluinne  County  Water 
Co..,  ft  will  be  noticed  that  the  verdicts  were 
upheld  upon  the  ground  that,  after  the  com- 
putations were  made  and  the  result  obtained, 
that  result  was  not  adopted  as  the  verdict  of 
the  jury  in  pursuance  or  the  prior  agreement, 
but  independently  thereof,  and  upon  further 
deliberation  and  thought :  and  as  to  such  a 
course  we  see  no  serious  objection. 

**  Chance"  may  be  defined  to  be  hazard, 
risk,  or  the  result  or  issue  of  uncertain  and 
unknown  conditions  or  forces,  and  the  facts 
here  developed  bring  the  case  clearly  with- 
in such  definition,  in  the  present  case  each 
luror  agreed  that  a  definite  amount  should 
be  the  verdict  of  the  jury,  at  a  time  when 
he  had  no  knowledge  whatever  as  to  what 
the  amount  should  be,  for  it  had  not  yet  been 
computed.  No  person  even  knew  the  figures 
upon  which  the  computation  would  be  made. 
If  the  estimate  of  each  juror  is  before  the 
eyes  of  the  others  when  the  agreement  is 
made,  then  no  element  of  chance  will  be 
found  in  the  result,  for  it  would  be  a  mere 
matter  of  mathematical  computation;  but 
without  a  knowledge  of  these  estimates  the 
character  of  the  veniict  will  be  as  entirely 
unknown  to  the  lurors  as  though  the  whole 
matter  were  deciaed  by  the  casting  of  a  die 
or  the  tossing  of  a  coin.  In  the  casting  of 
a  die  or  the  tossing  of  a  coin  justice  has  an 
equal  chance  with  injustice,  but  under  the 
system  here  considered  one  unscrupulous  and 
cunning  juror  always  has  the  power  to  de- 
feat justice  by  increasing  or  decreasing  the 
amount  of  the  verdict  in  proportion  as  he 
phices  his  estimate  at  an  unconscionably  high 
or  low  figure.  In  the  casting  of  a  die  the 
chance  of  winning  or  losing  is  dependent 
upon  the  face  of  the  die  that  presents  itself 
after  the  cast.  In  arriving  at  a  verdict  in 
tlic  manner  here  practiced  the  chance  of  the 
respective  parties,  plaintiff  and  defendant, 
to  secure  the  verdict  is  entirely  dependent 
upon  the  sum  total  of  the  estimates  made  by 
the  various  jurors,  and  that  sum  total  is  as 
uncertain  and  unknown  to  the  jurors  at  the 
time  the  agreement  is  made  as  the  result  of 
the  cast  is  unknown  to  the  gamester.  We  are 
clearly  of  the  opinion  that  this  verdict  was 
obtained  by  a  resort  to  chance,  and  Turner 
V.  Tuolumne  County  Water  Co.,  and  other 
cases  following  in  its  wake  are  no  longer 
valuable  as  authority. 

Under  a  statute  similar  to  the  provision  of 
our  code  this  question  has  been  directly  ad- 
judicated, and  the  position  here  taken  sup- 
ported, in  the  recent  case  of  Pawnee  Dite/i  d 
Imp.  Co.  y.  Adamn,  1  Colo.  App.  250.  Un- 
der the  same  provision  of  the  Idaho  statute 
this  question  has  been  carefully  considered  in 
the  very  late  case  of  Flo^  v.  McClure  (Idaho) 
82  Pac.  Rep.  264.  Turner  t.  Tuolumne 
County  Water  Co.,  is  there  reviewed,  and  its 
reasoning  declared  not  sound.  It  is  insisted 
that  the  case  of  Ihtrner  y.  Tuolumne  County 
Water  Co.,  having  been  decided  under  the 
former  practice  act,  and  the  same  provision 
being  carried  into  the  Code   of  Civil  Pro- 

aoL.aA. 


cedure,  that  re-enactment  carried  with  it  the 
construction  previously  given  the  provision. 
Such  can  only  be  the  law  where  the  rules  of 
statutory  construction  are  the  same  at  the 
date  of  both  enactments.  This  principle  i» 
declared  in  Blythe  y.  Ayr^,  96  Gal.  591,  1» 
L.  R.  A.  40,  and  also  in  ^lood  y.  McClure, 
(Idaho)  82  Pac.  Rep.  S54. 

As  the  cause  must  be  returned  to  the  lower 
court  for  further  proceedings,  we  pass  to  ai» 
examination  of  some  additional  matters. 
The  motion  for  a  nonsuit  was  properly  de- 
nied. Upon  the  evidence  we  cannot  say  that 
the  respondent  was  guilty  of  contributory 
negligence  in  walking  upon  the  sidewalk  at 
the  time  the  injury  was  inflicted.  8he  had 
a  right  to  be  there,  and  had  no  sufllcient 
reason  to  anticipate  danger  from  oyerhead. 
Respondent's  evidence  also  established  a 
prima  facie  case  of  negligence  upon  the  part 
of  the  appellant.  He  wsa  engaged  with  tools 
and  materials  directly  over  a  thoroughfare 
where  people  were  constantly  traveling,  and 
had  an  undoubted  rifht  to  travel.  Under 
such  circumstances,  the  law  demanded  of 
him  more  than  ordinary  care.  He  waA  called 
upon  to  exercise  the  greatest  care  and  caution 
in  the  performance  of  his  work,  in  order  that 
travelers  mieht  not  be  iniured.  The  injury 
was  received  at  the  hands  of  appellant  by 
the  dropping  of  the  chisel  while  respondent 
was  walking  upon  the  public  street.  Under 
the  foregoing  circumst^moes,  the  court  was 
iustified  in  submitting  tJie  case  to  the  jury. 
This  question  is  carefully  considered  and  the 
authorities  reviewed  in  Mullen  v.  St.  Jo?in, 
57  N.  Y.  567,  15  Am.  Rep.  580.  In  that 
case  the  wall  of  a  building  fell  upon  a  trav- 
eler in  the  street.  The  court  held  that  the 
presumption  of  negligence  arose  from  the 
fact  of  the  building  nil  ling.  In  Lyone  v. 
RoeentTud,  11  Hun,  46,  the  injury  arose  from 
the  fallinff  of  a  box  of  goods  from  the  story 
above,  and  it  was  held  that  negligence  would 
be  presumed.  In  support  of  this  doctrine 
the  court  cited  various  English  authorities 
which,  upon  the  facts,  stand  upon  common 
ground  with  the  case  at  bar.  See  Kearney 
y.  London,  B.  d  8.  0.  R.  Co.  L.  R.  5  Q.  B. 
411  ;•  Byrne  y.  Boadle,  2  Hurlst.  &  C.  723 ; 
Scott  V.  London  di  St.  K.  Doeke  Co.  8  Hurlst. 
<&  C.  596.  The  rule  recognized  by  the  fore- 
going authorities  as  pertaining  to  this  class 
of  accidents  is,  where  the  thine  is  shown  to 
be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  such  as, 
in  the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want 
uf  care.     Shearm.  &  Redf.  Neg.  §  60. 

Inasmuch  as  counsel  for  respondent  at  the 
oral  argument  stated  that  he  relied  upon 
previous  decisions  of  this  court  to  the  effect 
that  affidavits  of  jurors  would  not  be  received 
to  impeach  a  verdict  arrived  at  in  the  manner 
set  out  in  the  affidavit  of  the  juror  in  this 
case,  and  for  that  reason  did  not  offer  counter- 
affidavits  upon  the  hearing  of  the  motion  for 
a  new  trial,  which  he  could  have  done,  it  is 
ordered  that  the  order  denying  a  new  trial 
be  reversed,    and  the  same  remanded  to  the 
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court  below  for  further  action  as  herein  in- 
<licated;  that  the  court  below  permit  the 
respondent,  if  she  shall  be  so  advised,  to  file 
within  twenty  days  after  the  fllin/?  of  the 
remittitur  counter-affidavits  as  to  the  man- 
ner in  which  the  jurors  arrived  at  their  ver- 
«dict ,  and  that  thereupon  upon  such  affidavits 
and  the  other  matters  already  before  it  upon 
the  motion  for  a  new  trial,  the  court  render  its 
decision  thereon.  It  is  further  ordered  that 
tiie  order  heretofore  made  in  this  court  sub- 
mitting her  appeal  from  the  judgment  be  set 
aside,  and  that  the  hearing  upon  the  said 
appeal  be  continued  to  a  day  to  be  hereafter 
fixed  upon  the  motion  of  either  partyhereto. 
We  concur:  Beatty,  Oh.  J.;  jHeFar- 
lasd*  J.;  Harrison*  J,;  Patersoa*  «/./ 
DeHaTen* «/. 
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!•  An  ordinanee  prohibitinif  fhe  sale 
of  llqnors  or  wlneii  in  daaee  cellars  or 

other  places  where  musical  and  theatrical  enter- 
tainments are  glren  and  where  females  attend 
as  waitresses  is  within  the  general  grant  of  pow- 
er to  make  local  police,  sanitary,  and  other  reg- 
ulations not  in  conflict  with  general  laws. 

-li.  The  eonstitntional  provisicm  fhat  no 
person  shall*  on  account  of  sezt  be  dis- 
qnalilled  ftrom  enterin^f  npon  or  pur- 
soln^  any  lawAil  bnsiness*  vocation,  or 
profession  Is  not  violated  by  an  ordinance  pro- 
hibiting the  sale  of  Intoxicating  liquors  in  dance 
cellars  or  other  places  where  musical  and  theatri- 
cal entertainments  are  given  and  where  females 
attend  as  waitresses. 

CJuneQ,1808D 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  discharge  from  imprisonment 
•of  the  plaintiff  who  was  held  in  custody  for 
the  alleged  violation  of  a  city  ordinance  regu- 
lating the  places  where  intoxicating  liquors 
might  be  sold.    Petitioner  remanded. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  Davis  I^ouderbaek  for  petitioner. 

Per  Curiam: 

This  is  a  proceeding  upon  habeas  corpus, 
•end  the  question  involved  is  whether  it  is  com- 
petent for  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  to  provide  by 

•ordinance  that  it  shall  be  unlawful  to  engage 
in  the  business  of  selling  Spirituous,  malt,  or 
fermented  liquors  without  a  license,  and  at  the 
same  time  to  provide  that  no  license  shall  be 
issued  to  any  person  for  the  purpose  of  engag- 
ing in  the  business  of  selling  such  liquors  or 
wines  in  any  dance  cellar  or  dance  hall,  or  in 
any  place  where  females  are  permitted  to  wait 
or  attend  in  any  manner  on  any  person,  and 
wherein  there  is  also  any  musical,  theatrical, 

-or  other  public  exhibition:  thus.  In  effect,  pro- 

JVOTB.— The  above  case  presents  a  novel  question 
under  a  novel  constitutional  provision.   The  de- 

-dsion  evidently  proceeds  on  the  theory  that  the 
rights  of  women  are  not  the  real  basis  of  the  oon- 

•«tltatlonal  dalm  set  up« 
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hibiting  the  sale  of  liquors  or  wines  In  such 
dance  cellars  or  other  places  where  musical 
and  theatrical  entertainments  are  given,  and 
where  females  attend  as  waitresses.  The 
fundamental  principles  which  underlie  and 
support  legislation  of  this  character  were  an- 
nounced bv  this  court  in  Exparte  Ohrietensen, 
85  Cal.  208,  and  also  received  an  exhaustive 
discussion  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Growley  v.  Chrietensen, 
187  U.  S.  86,  84  L.  ed.  620,  and  upon  the  au* 
thority  of  those  cases  we  hold  that  the  ordi- 
nance under  consideration  here  is  a  valid  ex- 
ercise of  the  power  conferred  by  section  11  of 
article  11  of  the  Constitution  of  this  state  upon 
counties,  cities,  and  towns  to  make  "all  such 
local  police,  sanitary,  and  other  regulations  as 
are  not  in  conflict  with  general  laws." 

It  is  claimed,  however,  by  the  counsel  for 
the  petitioner  that  the  ordinance  makes  a  dis- 
crimination against  women  in  the  matter  of 
employment,  and  is  therefore  in  conflict  with 
section  18,  art  20,  of  the  Constitution  of  this 
state,  which  is  in  these  words:  "No  person 
shall,  on  account  of  sex,  be  disqualifiea  from 
entering  upon  or  pursuing  any  lawful  busi- 
ness, vocation,  or  profession."  This  section 
does  not,  in  our  opinion,  operate  as  a  limita- 
tion upon  the  power  of  the  state  or  its  mu- 
ni palities  to  prescribe  the  conditions  upon 
which  the  business  of  retailing  intoxicating 
liquors  shall  be  permitted  to  be  carried  on,  or 
in  regulating  the  manner  in  which  such  busi- 
ness shall  be  conducted. 

Petitioner  remanded, 

Beatty.  0!%.  J.: 

I  concur  in  the  Judgment  Upon  the  facta 
shown  by  the  petition  and  the  return  the  peti- 
tioner is  lawfully  detained,  irrespective  of  the 
validity  of  the  amended  ordioance.  If  it  is 
valid,  the  complaint  clearly  charges  him  with 
its  injfraction;  if  it  is  iovalid,  the  facts  alleged 
constitute  an  infraction  of  the  unamended  or- 
dinance. In  either  case  an  offense  is  charged; 
and,  the  imprisonment  being  Fawful  in  any 
event,  the  question  as  to  the  validity  of  the 
ordinance  cannot  be  decided  in  this  procecdiog 
without  going  outside  of  the  case  presented, 
which  I  do  not  care  to  do. 

McFarland*  J,: 

I  concur  in  the  order  remanding  the  peti- 
tioner, because  I  do  not  think  that  the  poioto 
sought  to  be  made  by  him  can  be  raised  on 
habeas  corpus.  A  proceeding  under  the  writ 
of  habeas  corpus  cannot  be  turned  into  either 
a  writ  of  error  or  a  niH  priue  trial.  As  to 
whether  parts  of  the  ordinance  in  question  are 
constitutional,  I  express  no  opioion.  except  to 
say  that,  in  my  judgment,  they  are  not  cov- 
ered bv  the  Christensen  Case,  85  Cal.  208.  The 
facts  in  that  case  are  entirely  different,  and 
the  dictum  of  the  opinion  therein  delivered 
must  b^  taken  in  connection  with  the  facts 
then  before  the  court  If  taken  in  its  broadest 
seose,  then  it  can  be  maintained  only  by  as- 
suming that  there  is  no  constitutional  right  of 
property  in  wines  or  any  kind  of  spirituous  or 
malt  liquors,  and  that  by  statute  or  ordinance 
they  can  be  confiscated  wherever  found,  like 
smuggled  goods. 
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▲  wUb  caimot  make  >  Talld  eanvey  anee 
direetly  to  har  hfubaad  although  he  Joins 
in  the  deed  as  grantor  also,  where  the  statates 
do  not  permit  her  to  make  a  valid  deed  unless 
her  husband  Joins  in  tt  as  grantor. 

(June  7,  IBK,} 

APPEAL  by  complainants  from  a  Judgment 
of  the  Superior  Court  for  Monterey  County 
in  favor  of  defendants  and  from  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
brought  to  compel  partition  of  certain  real  es- 
tate.   Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mestrs,  Pillsbary,  Blandin^  ft  Hayne 
for  appellants. 

Messrs,  Reinatein  ft  Eisner  for  respond- 
ents. 

Searle.  C,  filed  the  following  opinion: 
Appeal  from  a  judgment  in  favor  of  de- 
fendants, and  from  an  order  denying  a  motion 
for  a  new  trial.  The  action  was  brought  for 
a  partition  of  the  southeast  two- thirds  of  the 
Rancho  San  Bernardino,  situate  in  the  county 
of  Monterey.  The  two  plaintiifs  claim  to  be 
the  owners  of  an  undivided  one-eighth  each,  as 
tenants  in  common,  with  defendants  Branden- 
ttein  and  Godchaux,  who  are  averred  to  be 


Nora.  -  Folldity  of  deed  from  wife  to  husband. 

The  absolute  disability  of  a  manried  woman  to 
oon  vey  lands  to  her  husband  which  existed  at  com- 
moa  law  has  been  gradually  removed  until  in  some 
states,  by  express  provisions  of  statutes,  a  convey- 
ance may  be  made  from  wife  to  husband,  or  vice 
versoy  in  all  respects  as  if  the  relationship  of  hus- 
band and  wife  did  not  exist. 

In  equity  as  well  as  at  law,  it  is  declared  in 
Brooks  V.  Keams,  86  HL  547,  a  deed  from  a  wife  to 
her  husband  Is  void. 

The  fact  that  a  wife  has  been  given  power  by 
statute  to  hold  property,  and  that  her  husband 
may  convey  directly  to  her.  Is  held  In  Texas  not  to 
give  her  the  power  to  convey  directly  to  him. 
Graham  v.  Stuve.  76  Tex.  688. 

So  a  wlfe*8  bond  for  title  criven  to  her  husband  is 
said  to  be  voidable  at  her  election  *^f  not  a  mere 
nullity.**   Milwee  v.  Mllwee.  44  Ark.  112. 

Where  statutes  have  given  a  married  woman 
power  to  hold  real  property  and  to  convey  it,  but 
expressly  require  her  husband  to  join  in  the  deed, 
it  is  held  with  seeming  uniformity,  in  accordance 
witii  the  main  case,  that  he  cannot  be  the  grantee; 
and  that  an  attempt  to  convey  directly  to  him  is  a 
nullity.  Trawick  v.  Davis,  86  Ala.  842;  Breit  v. 
Yeaton«  101  HI.  242;  Lunts  v.  Greve,  102  Ind.  173; 
Johnson  v.  Jouchert,  8  L.  B.  A.  796,  124  Ind.  105; 
Gebb  V.  Rose,  40  Md.  887;  Preston  y.  Fryer,  88  Md. 
221. 

This  rule  is  not  changed  by  the  fact  that  the  deed 
is  made  to  him  in  trust.   Gebb  v.  Rose,  supra. 

Where  express  authority  to  convey  is  given  by 
statute  on  specified  conditions,  as  by  order  of  court, 
under  Gki.  Code,  1 1786,  which  applies  to  every  con* 
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each  the  owner  of  an  undivided  three-eighths 
in  said  rancho.    The  answer,  denies  the  own 
ership  of  plaintiffs,  or  that  they  were  ever 
tenants  in  common  with  defendants,  and  avers- 
ownership  in  defendants  to  the  entire  tract 
of  land,  except  as  to  certain  lots  conveyed  by 
them  to  third  parties.     The  area  of  the  lanil 
in  question  is  8,901  and  25-100  acres.    Fran- 
cisco Rico,  the  father  of  the  plaintiffs,  on 
the  10th  ^y  of  January,  1855,  became  thi* 
owner  of  the  premises  in  controversy,  and  on 
August  27,  1855,  conveyed  the  same  by  deed 
to  Tomasa  Bepulveda  Kico,  his  wife.     The- 
title  asserted  by  plaintiffs  in  the  action  rests 
upon  a  deed  oi  trust  of  the  premises,  dated 
November  9,  1857,  executed    by  Franciso^ 
Rico  and  Tomasa  Bepulveda  Rico,  his  wife, 
as  parties  of  the  first  part,  to  the  said  Fran- 
cisco Rico,  as  party  of  the  second  part.    The 
deed   purports    to   be   in   consideration   of 
$15,000,  paid  to  the  parties  of  the  first  part 
by  Theoaora  Gonzales  and  Jose  Sepulveda, 
the  receipt  of  which  is  acknowledged,  and. 
which,  the  proofs  show,  was  actually  paid. 
The  remaining  portions  of  Uie  deed,  impor- 
tant to  the  inquiry,  are  as  follows:    "And 
by  these  presents  aoth  bargain,  sell,  remise, 
release,  and  quitclaim  and  convey  unto  Fran- 
cisco Rico,  in  trust  for  and  tlie  use,  interest, 
behoof,  benefit  of  Guadalupe  Rico,  Francisco- 
Rico,  Junior,  Vicente  Rico,  and  Alexander 
Rico,  all  being  legitimate  children  of  the 
parties  of  the  first  part  hereof,    ...     all 
now  living,  and  all  other  offspring  that  may 
be  born  hereafter  of  the  said  parties  of  the 
first  part  hereof,  all  the  right,  title,  and  in- 
terest of  the  parties  of  the  first  part  hereof  in 


tract  of  sale  by  a  wife  with  her  husband  as  to  her 
separate  estate,  a  deed  from  her  to  him  without 
such  order  is  void.    Hood  v.  Perry,  75  Qa.  810. 

The  only  effect  such  a  deed  can  have  is  to  oast  a 
cloud  on  the  title  which  may  be  removed  in  equity. 
Fulgham  v.  Pate,  77  Ga.  464. 

But  a  deod  of  gift  by  a  wife  to  her  husband  is- 
held  not  to  be  within  those  provisions  as  to  oon- 
tract  of  sale,  and  therefore  it  is  held  that  such  a. 
deed  is  only  voidable  at  most.  Gain  v.  Ugon,  71 
Ga.  &&,  51  Am.  Bep.  28L 

In  North  Carolina  the  provisions  of  the  Oode» 
1 1886,  which  require,  among  other  things,  a  certi- 
ficate of  an  officer  that  a  contract  between  hus- 
band and  wife  is  not  unreasonable  or  injurious  to 
her,  must  be  complied  with  or  a  deed  from  wife  to 
husband  is  void.   Sims  v.  Bay,  06  N.  C.  87. 

In  New  York,  before  the  Statute  of  1887,  which 
expressly  declares  that  a  deed  from  husband  to- 
wife  or  from  wife  to  husband  shall  not  be  invalid 
because  made  directly  from  one  to  the  other,  it 
was  held,  under  the  Act  of  1849,  that  a  deed  from 
wife  to  hustMind  was  void,  although  the  statute 
authorized  her  to  **convey  in  the  same  manner  and 
with  the  like  effect  as  if  she  were  unmarried." 
White  V.  Wager,  86  N.  Y.  388 ;  Winans  v.  Peebles, 
as  N.  Y.  4S8:  Graham  v.  Van  Wyok,  14  Barb.  68L 

These  decisions  are  contrary  to  those  in  other- 
states  where  the  statutes  have  given  a  married 
woman  authority  to  convey  ^'as  tf  unmarried**  or 
^'as  if  sole,**  but  the  New  York  Aot«  although  de- 
claring that  she  might  convey  ''as  if  unmarried**' 
in  the  same  section  gave  her  power  to  take  by  deed 
or  devise  only  from  persons  other  than  her  has- 
band,  and  this  clause  may  fairly  be  regarded  a» 
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and  to.  •  .  •  This  conveyaDoe  is  intended 
M  a  deed  of  trust,  to  be  held  by  the  said 
Francisco  Rico  under  the  express  conditions 
hereinafter  set  forth,  that  is  to  say,  to  hold 
the  same  aforementioned  premises  to  and  for 
the  uses,  interests,  and  purposes  of  the  said 
minors,  Guadalupe,  Francisco,  Vicente,  and 
Alexander  Rico,  now  living,  and  also  all 
other  children  that  may  be  bom  hereafter  of 
the  said  parties  of  the  first  part  hereof,  to 
receive  the  rents,  issues,  and  profits  of  the 
said  lands  and  improvements  thereon,  and 
apply  the  same  to  the  use  and  benefit  of  the 
said  aforementioned  children  now  living,  and 
all  others  that  may  be  bom  hereafter  of  the 
said  parties  of  the  first  part  hereof,  during 
their  natural  lives."  Then  follows  a  ^kuise 
authorizing  the  said  Francisco  Rico  to  ap- 
point his  successor  as  trustee  of  said  property 
for  said  children  during  his  lifetime,  and 
by  will  after  his  death.  The  trustee  and 
beneficiaries  are  forbidden  to  sell,  pledge,  or 
hypothecate  the  land  and  premises  described 
in  the  deed.  The  deed  was  dulv  acknowl- 
edged and  recorded  in  the  office  of  the  county 
recorder  of  the  county  of  Monterey,  No- 
vember 9,  1857.  Francisco  Rico,  the  grantee 
of  the  deed  of  trust,  was  one  and  the  same 
person  with  Francisco  Rico,  one  of  the  grant- 
ors, and  the  grantors  were  husband  and  wife. 
The  plaintiffs  herein  were  their  children, 
born  subsequent  to  the  execution  of  the  deed 
of  trust.  Defendants  Brandenstein  and  God- 
chaux  hold  the  premises  under  a  conveyance 
in  trust  executed  by  the  same  grantors,  in 
1863,  to  third  parties,  as  trustees.  It  was 
admitted  at  the  trial,  for  the  purposes  of  the 
case,  that,  if  plaintiffs  are  not  the  owners  of 
two-eighths  of  the  rancho,  defendants  are  the 
owners  thereof. 
The  first  question  presented  by  the  record 


relates  to  the  validity  of  the  deed  from  Rico 
and  wife  to  the  husband.  It  must  be  assumea 
that  at  common  law  the  wife  could  not  con- 
vey her  separate  property  to  her  husband. 
The  contention  of  appellant  is  that,  conced- 
ing the  property  to  nave  been  the  separate 
property  of  the  wife,  still  at  the  time  of  the 
deed  there  was,  under  the  statute  of  this 
state,  no  restriction  upon  such  a  conveyance. 
Section  14,  art.  11,  of  the  Constitution  of 
this  state  adopted  October  10,  1849,  provided 
that  ''all  property,  both  real  and  personal, 
of  the  wife,  owned  and  claimed  by  her  be- 
fore marriage,  and  that  acquired  afterwards 
by  gift,  devise,  or  descent,  shall  be  her  sep- 
arate property,  and  laws  shall  be  passed  more 
clearly  defining  the  rights  of  the  wife  in  re- 
lation as  well  to  her  separate  property,  as 
to  that  held  In  common  with  her  husband.  ^ 
By  an  act  approved  April  17,  1850,  the  leg- 
islature, in  obedience  to  the  requirements  of 
the  constitution,  passed  a  law  by  which  the 
husband  was  given  *'the  management  and 
control  of  the  separate  property  of  the  wife 
durinj^  the  continuance  of  the  marriage,  but 
no  sale  or  other  alienation  of  any  part  of 
such  property  can  be  made,  nor  any  lien  or 
incumbrance  created  thereon,  unless  by  an 
instrument  in  writing,  signed  by  the  husband 
and  wife,  and  acknowledged  by  her  upon  an 
examination  separate  and  apart  from  her  hus- 
band, before,"  etc.  The  seventh  section  of 
the  same  act  provided  "that  when  any  sale 
shall  be  made  by  the  wife  of  any  of  her  sep- 
arate property  for  the  benefit  of  her  husband, 
or  when  he  shall  have  used  the  proceeds  of 
such  sale,  with  her  consent,  in  writing,  it 
shall  be  deemed  a  gift,  and  neither  she,  *nor 
those  claiming  under  her,  shall  have  any 
right  to  recover  the  same."  Stat.  1850,  p. 
254.    An  act  concerning  conveyances,  passed 


limitloff  the  general  terms  giving  her  power  to 
convey. 

In  Maine  a  power  to  oonvey  **in  her  own  name 
as  If  she  were  unmarried**  is  held  to  authorize  a 
oonireyanoe  by  a  wtte  to  her  husband.  Allen  v* 
Hooper,  80  Me.  STL 

The  aame  decision  is  made  under  a  later  statute, 
where  she  is  authorized  to  convey  **a8  if  sole.** 
Savaire  v.  Savage,  80  Me.  472. 

In  Colorado  also  power  to  sell  and  convey  **as 
If  eole,**  authorizes  a  conveyance  by  a  wife  di- 
rectly to  her  husband.  Wells  v.  Oay  wood,  8  Colo. 
487. 

In  Iowa  power  by  statute  to  convey  **ln  the  same 
manner  as  other  persons**  is  held  to  irive  a  mar- 
ried woman  power  to  make  a  oonveyanoe  directly 
to  her  husband.  This  was  flfBt  held  in  Blake  v. 
Blake,  7  Iowa,  68,  Bugtaioinir,  after  the  husband's 
death,  a  release  by  the  wife  of  her  interest  in  his 
property  made  in  compromise  of  Jittgation  for  ali- 
mony after  a  decree  in  her  favor  from  which  an 
appeal  might  be  taken,  and  while  she  had  the 
Tight  to  apply  to  open  a  decree  of  divoroe  in  his 
favor  obtained  by  default. 

The  same  doctrine  was  upheld  in  a  later  Iowa 
case  sustaining  a  deed  from  a  wife  to  her  husband 
made  on  a  fair  division  of  property  on  their  sepa- 
ration.  Bobertson  v.  Robertson,  25  Iowa,  8G0. 

In  Tennessee  also  power  to  convey  **as  if  un- 
married,** provided  there  is  no  limitation  in  the 
deed  or  will  under  which  a  wife  obtains  property 
authorises  her  to  convey  to  her  husband  her  life 
estate  in  jptroperty  which  he  lias  given  her  by  deed, 
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without  limitation  as  to  her  right  to  convey.  Y iok 
V.  Gower  (Teon.)  March  10, 1883. 

In  a  Michigan  case  a  bill  to  set  aside  a  convey- 
ance was  sustained  on  the  ground  of  fraud  or 
duress,  and  the  report  describes  the  transaction  as 
one  whereby  a  wife  conveyed  a  farm  to  her  hus- 
band, but  the  quefition  of  her  power  to  make  a 
valid  deed  is  not  raised  or  discussed.  Witbeok  v. 
Witbeok,%Mioh.488. 

Inequtty, 

Although  it  is  declared  In  Brooks  v.  Reams,  8S 
lU.  54S,  that  a  deed  from  a  wife  to  her  husband  is 
void  in  equity  as  well  as  at  law,  it  is  held  in  a  later 
Illinois  case  that  her  agreement  to  oonvey  to  her 
husband,  under  which  title  is  taken  in  her  name 
on  his  purchase  of  property  may  be  enforced  in 
equity.    Wormley  v.  Wormley,  98  Bl.  544. 

The  same  decision  is  made  in  a  Ck>nneoticut  case* 
in  which  such  contmot  is  held  enforceable  against 
ihe  wife*S  estate  after  her  husband*s  death.  Gorr's 
App.  SB  Gonn.  403. 

And  in  another  Connecticut  case,  where  a  woman 
In  whose  name  title  to  property  was  taken  to  se- 
cure her  for  advancements  made  to  her  husband, 
her  deed  to  him,  given  on  receipt  of  his  bond  and 
mortgage  for  the  amount  due  her  in  the  transac- 
tion was  hold  effective  as  a  declaration  of  trust,  if 
nothing  more,  and  after  his  assignment  for  cred- 
itors a  sale  of  the  property  was  decreed  and  the 
assignee  held  the  proceeds  after  payment  of  the 
amount  due  to  the  wife.  Grain  v.  Shipman,  Ift 
Ck)nn.  573.  B.  A.  R. 
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April  16,  18(K),  provided  as  follows :  *  Sec. 
19.  A  married  woman  may  convey  any  of 
her  real  estate  by  any  oonvevances  thereof. 
«xecuted  and  acKnowledged  oy  herself  and 
her  husband,  and  certified,  in  the  manner 
hereinafter  provided,  by  the  proper  officer 
taking  the  acknowledgment. "  A  number  of 
other  statutes  might  be  referred  to,  tending 
to  indicate  the  evident  policy  of  our  law- 
makers, to  loosen  the  chains  which  bound 
married  women  at  the  common  law,  and,  so 
far  as  their  jseparate  property  is  concerned,  to 
confer  upon  Uiem  like  power  of  alienation 
with  that  possessed  by  their  husbands.  Step 
by  step  the  work  has  gone  on,  until  now  "a 
conveyance  by  a  marri&d  woman  has  the  same 
effect  as  if  she  were  unmarried,  and  may  be 
acknowledi?ed  in  the  same  manner."  Civil 
Code,  §  1187. 

We  are  dealing,  however,  with  a  question 
which  depends,  not  upon  the  present  condi- 
tion of  uie  law,  but  upon  the  status  and 
rights  of  married  women  as  they  existed  in 
1857,  the  date  of  the  deed  under  considera- 
tion. No  question  is  made  here  as  to  the  due 
execution  of  the  deed  by  the  husband  and 
wife,  or  that  it  was  properly  acknowledged 
AS  required  by  statute.  The  contention  of 
respondents  in  this  behalf  is  that  the  deed  is 
void  because  at  the  date  of  its  execution,  to 
wit,  November  9,  1857,  a  married  woman 
could  not  convev  real  prooerty  directly  to 
her  husband.  The  husband  was  required  to 
Join  in  the  conveyance.  The  objects  of  the 
statute  in  requiring  the  husband  to  Join  with 
his  wife  in  the  conveyance  of  her  separate 
property,  as  it  has  been  said,  was  to  i^ord 
her  his  protection  against  imposition  and 
fraud,  and  to  aid  her  oy  his  counsel  and  ad- 
vice. MeojghBT  v.  Thompton^  49  Cal.  190. 
The  requirement  of  the  statute  is  analogous 
to  the  rule  of  the  civil  law,  under  which 
the  wife  must  have  the  authorization  of  her 
husband,  or  a  decree  of  a  Judge,  before  she 
could  convey  any  of  her  riffhtsT  or  enter  into 
a  civil  contract.  The  wider  experience  of 
men  in  business  affairs,  their  better  oppor- 
tunities for  becoming  conversant  with  prop- 
erty values,  and  the  mode  of  its  transfers,  as 
well  as  the  important  object  of  promoting 
unity  of  purpf)se  and  harmony  of  action  in 
the  close  relation  existing  between  husband 
and  wife,  may  well  have  conduced  to  the  en- 
actment of  the  law  requiring  them  to  Join  in  a 
conveyance  of  property  which,  while  belong- 
ing to  the  wife,  was  yet  subject  to  the  man- 
agement and  control  of  the  husband.  The 
law  required  them  to  join  in  the  conveyance, 
and  there  is  no  disposition  to  question  either 
its  wisdom,  or  its  bindintr  force ;  and  these 
remarks  are  only  indulged  as  tending  to  a 
better  understanding  of  the  cognate  question, 
Can  the  husband  and  wife  convey  her  sep- 
arate real  property  to  the  former? 

This  court  has  repeatedly  decided  that  a 
husband,  when  fiee  from  debt,  may  make 
a  gift  to  his  wife  of  either  his  separate  prop- 
erty, or  of  the  community  property  oi  the 
husband  and  wife.  Barker  v.  Koii^man,  18 
Cal.  9 ;  Feck  v.  Brummagin,  81  Cal.  441,  89 
Am.  Dec.  195;  Daw  v.  O&uld  db  O,  Silver 
Min,  Co.  81  Cal.  658;  Woods  v.  Whitney,  42 
Cal.  861 ;  Higgim  v.  Higgins,  46  Cal.  263. 
20  T,.  R.  A. 


It  does  not  necessarily  follow  that  the  con- 
verse of  the  proposition  is  true,  and  that  the 
wife  can  convey  by  way  of  gift  to  her  bus- 
band.  If,  however,  she  cannot  do  so,  or, 
rather,  if  she  could  not  do  so  under  the  law 
we  are  considering,  viz. ,  the  st-atute  in  force 
in  1857,  it  must  be  because  of  the  inherent 
condition  of  the  parties  as  husband  and  wife. 
The  owner  of  property  competent  to  convey 
may  convert  himself  into  a  tnistee  by  mak- 
in(f  a  proper  declaration  of  the  trust,  in 
writing.  Quarez  v.  PampeUy,  2  Sandf.  Ch. 
386,  7  1j.  ed.  60 ;  PirikeU  v.  Wright,  2  Hare, 
120.  A  trust  is  valid  only  to  the  extent  of 
the  legal  capacity  of  the  one  creating  it. 
Tiffany  &  Bullard,  Trusts  &  Trustees,  p. 
9.  Any  person  may  create  a  trust  who  is 
capable  of  making  a  valid  distribution  of 
property.  The  power  to  dispose  of  property 
involves  the  right  to  attach  such  limitations 
to  the  act  of  disposition  as  will  vest  the  legal 
estate  in  one,  and  the  beneficial  interest  in 
another.  At  common  law,  neither  husband 
nor  wife  could  convey  property  directly  to 
the  other.  The  power  to  alienate  and  to  take 
property  on  the  part  of  the  husband  was  un- 
affected by  marriage,  except  in  the  single  in- 
stance of  conveyances  to  and  from  his  wife. 
To  the  wife  the  common- law  system  was  a 
source  of  constant  repression.  Her  husband 
became  the  absolute  owner  of  her  personal 
property,  and  was  entitled  to  the  rents,  is- 
sues, and  profits  of  her  real  estate.  To  relax 
the  severity  of  the  rules  of  her  environment, 
ail  a  wife,  many  of  the  states  have  adopted 
laws  similar  to  the  one  under  consideration, 
empowering  her  to  convey  her  real  property 
by  Joining  with  her  husband  in  the  deed  of 
conveyance :  and  in  a  few  of  the  states — New 
York  and  California  (since  1891)  included^ 
a  conveyance  by  a  married  woman  may  be 
made  in  the  same  manner,  and  has  the  same 
effect,  as  if  she  were  unmarried.  Under  these 
laws,  however,  the  courts.  In  numerous  in- 
stances, still  adhere  to  the  doctrine  that  the 
wife  cannot  convey  her  property  directly  to 
her  husband. 

The  general  result  of  the  reasoning  of  the 
cases  may  be  summarized  as  follows:  (1) 
These  statutes  are  for  the  benefit  of  married 
women,  and  not  for  that  of  their  husbands ; 
and  any  construction  which  would  result  in 
making  it  more  easy  for  the  husband  to  se- 
cure control  of  the  estate  of  the  wife  would 
tend  to  defeat  the  very  object  of  the  law. 
(2)  The  inhibition  of  the  common  law,  as 
applied  to  the  husband,  was  that  he  could 
neither  convey  to  his  wife,  directly,  nor  be 
a  grantee  from  her;  and,  while  the  right  of 
the  wife  to  take  by  gift  removes  the  impedi- 
ment to  a  voluntary  conveyance  from  the 
husband  to  her,  yet  the  right  to  receive  sudi 
voluntary  conveyance  from  the  wife  has  not 
been  conferred  upon  the  husband,  and  he 
stands,  as  at  common  law,  incapacitated  from 
taking  by  deed  of  gift  directly  from  his  wife. 
(8)  The  "power  to  convey  and  devise  real 
and  personal  property  as  if  she  was  unmar- 
ried** does  not  enlarge  the  powers  of  the 
grantees  under  conveyances  by  her,  and  she 
could  not  devise  to  a  corporation  or  penon 
incapable  of  taking  by  will,  or  convey  to  one 
incompetent  to  be  a  grantee.     (4)  To  render 
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a  conveyance  from  the  wife  to  her  husband 
valid,  the  husband's  common-law  disability, 
as  well  as  that  of  the  wife,  must  be  remoyed. 
White  y.  Wag&r,  25  N.  Y.  828 ;  BrookB  y. 
Keam$,  86  111.  .547 ;  Scarborough  y.  Wdtkin$, 
9  B.  Hon.  545,  50  Am.  Dec.  528;  Cord, 
Married  Women,  f  428 ;  Am.  <&  Eng.  Encj- 
clop.  Law,  title  Iluaband  and  Wife,  p.  794 ; 
Bishop,  Married  Women,  §8  711,  712  iKinna- 
man  y.  Pule,  44  Ind.  275 ;  Winane  y.  PeebUi, 
82  N.  T.  428 :  Sime  y.  Bieketi,  85  Ind.  181,  9 
Am.  Rep.  679. 

I  find  no  case  extant  in  which,  under  a 
statute  requiring  the  husband  and  wife  to 
join  in  the  conveyance  of  her  separate  prop- 
erty, a  sale  and  conveyance  from  the  latter 
to  the  former  has  been  sustained.  The  law 
havinir  provided  for  the  joinder  of  the  hus- 
band in  this  class -of  conveyances,  with  a 
yiew,  as  has  often  been  declared  by  this  courts 
of  ffiving  the  wife  the  benefit  of  the  hus- 
band's counsel,  advice,  and  Judgment,  it 
would  seem  strange  and  illogical  to  permit 
him  at  the  same  time  to  act  as  her  opponent, 
as  one  working  against  her  interests,  and 
seeking  to  obtain  her  land  for  himself,  ei- 
ther with  or  without  limitations  upon  tbe 
efiPect  of  the  conveyance.  In  Colorado,  Iowa, 
and  some  other  states,  statutes  have  been 
passed,  giving  to  married  women  the  same 


rights  of  alienation  of  their  separate  prop- 
erty as  those  enjoyed  by  unmarried  women. 
Where  such  laws  prevail,  we  may  reasonably 
expect  to  see  their  right  to  convey  directly 
to  their  husbands,  as  well  as  to  others,  finally 
upheld,  as  has  already  been  done  in  a  num- 
ber of  cases.  Welis  y.  Caytoood,  8  Colo.  487 ; 
Simme  v.  Herwy,  19  Iowa,  287 ;  Roberteon  v. 
SoberUon,  25  Iowa,  850 ;  AUen  y.  Hooper,  50 
Me.  871 ;  BwrderkQ  y.  Amperse,  14  Mich.  97. 
The  yiews  herein  enunciated  are  expressly 
confined  to  an  interpretation  of  the  statute  as 
it  existed  prior  to  the  amendment  of  1891, 
and  are  not  intended  as  an  exposition  of  the 
rights  of  married  women  under  the  broader 
8Bgis  of  that  amendment.  I  am  of  opinion 
that,  under  the  law  as  it  existed  in  1857,  the 
husband  and  wife  could  not  legally  convey 
her  separate  real  estate  to  the  husliacd,  and 
that  the  deed  of  trust  to  the  latter,  set  out  in 
the  record,  was  void.  This  yiew  renders  a 
consideration  of  the  other  points  made  in  the 
case  unimportant.  The  Judgment  and  order 
appealed  from  should  be  aflSSmed. 

We  concur :    Temple,  0.;  Beleher,  0. 

Per  CurUun: 

For  the  reasons  given  In  the  foregoing 
opinion  ihejudgmeiU  and  order  appealed  Jrom 
are  e^ffirmed. 
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George   EEIDAX 
William  a  WINBGAR,  Flff.  in  Brr. 

(95Mlob.48ll) 

Pmrol  eTidenee  is  mdalaaible  aa  bet^ 
ttie  *■— — ^^t|f^t^  pai*ties  4e  9l  pvomiaaonr 


B(»te  signed  nitb  the  addition  "^Agt.,**  to  flbow 
that  It  was  underBtood  between  the  parties  thai 
the  mak««r  signed  only  as  agent,  and  the  note  was 
the  obligation  of  the  principal  only,         -^'  - 

lApril  21,  IBOBJ 

ERROR  to  the  Circuit  Court  for  Kent  Coun- 
ty to  review  a  Judgment  in  fayor  of  plain* 


Hoza.— ^dnHMCMZItv  ofextrtnaic  eoidenee  toahow 
who  it  liable  a»  themdkerof  a  note. 

Prlnoipalk  and  agente. 

Parol  evidenoe  Is  admissible  to  remove  anj  doubt 
er  clear  any  amhigultj  appearing  on  the  face  of 
the  paper.  There  Is  quite  a  oonflloc  of  authorities  as 
to  the  admiflslbliity  of  parol  evideoce  to  show  who 
was  intended  to  be  charged  in  an  action  on  a  note 
where  the  promise  does  not  appear  to  be  in  an 
offldal  capacity  and  the  signature  has  an  ofBcial 
description  added,  as  **I  promise  to  pay,**  signed 
•'A.  Bl,  Prest.,**  or  *'A.  B.,  Agent  of  a  D.  Oo.*» 
Some  of  the  courts  put  the  admissibility  on  tbe  dis- 
tinction between  suits  attempting  to  charge  a  prln- 
otpai  and  suits  attempting  to  charge  an  agent  who 
signs  the  note,  but  the  admissibility  of  extraneous 
eyidence  to  Show  the  Intention  oC  the  parties  de- 
pends largely,  if  not  altogether,  on  the  issues  made 
by  the  pleadings  as  to  faUure  of  consideration,  no 
eonsideration,  fraud,  mistake,  and  the  like. 

Where  the  etgnaiwre  is  thai  of  the  prineipol  and 
aoent,  and  thepromfee  It  individuaL 

Psrol  evidenoe  was  aUowed  to  show  that  the 
agent  was  authorised  to  give  the  note  for  the  com- 
pany, and  that  it  was  liable  where  it  is  sued,  and 
the  note  reads  **  We  promise,**  and  is  signed  **G.  D. 
Co.,**  **A.  B.,  Prest.**  Oastle  y.  Belfast  Foundry 
Co.  72  MeTlSr. 

And  is  admisslbto  In  behalf  of  the  defendants 
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seeking  to  have  a  note  reformed  so  as  to  show  that 
It  is  not  their  individual  note,  where  they  are  sued 
and  the  note  is  **We  promise,**  signed  **C.  D.  Com- 
pany,  A.  B.,  President,  B.  F.,  Secretary,**  and  was 
given  and  intended  to  be  for  the  company.  Courts 
of  equity  will  relieve  against  a  mistake  of  law  as  to 
the  use  of  words.   Lee  v.  Peroival  (Iowa)  May  M, 

And  parol  evidenoe  is  admissible  to  show  that  tbe 
signer  of  a  note  Intended  to  bind  his  principal 
when  the  sismer  is  sued  on  a  due-bill  signed  for  ^*A. 
B.*'  **C.  D.,**  and  **a  D.**  pleads  non  eat  factum, 
Webb  V.  Burke,  6  B.  Hon.  51;  Owings  v.  Grubb,  6 
J.  J.  Marsb.  81. 

And  io  admissible  to  explain  who  was  intended  to 
be  the  obligor  where  the  body  of  the  note  Is,  **  We 
promise,**  and  Is  signed  **C.  B.  Co.,  A.  fi.,  Prest.**  It 
Is  prima  fade  the  note  of  tbe  person  signing,  but 
this  is  a  disputable  presumption.  Reeve  v,  Glass- 
boro  First  Nat.  Bank.  16  L.  B.  A.  148, 64  N.  J.  L.  206- 

Parol  evidenoe  is  admissible  to  show,  as  bfvtween 
the  original  parties  to  a  not«>,  that  the  signer  was 
only  an  agent  and  that  It  was  intended  to  bind  tbe 
principal  where  the  note  read  *'  We  promise,**  and 
was  signed  '*C.  D.  Company,**  **A.  B..  President,** 
**B.  F.,  Secretary,**  and  todorsed  **H.  I.,  J.  K., 
Board  of  Directors.**  Kline  v.  Bank.of  ^Tesoott,  18 
L.  R.  A.  688. 60  Kan.  01. 

And  is  admissible  where  the  promise  is  jotot  and 
the  signature  is  **A.  B.  Company,  C  D^  Supt^**  to 

45 
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tiff  Id  an  action  upon  a  promissoiy  note  sigoed 
by  defendant,  who  aflSxed  to  his  signature  the 
letters  "Agt."    Bevened. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Fletcher  «  Wanty*  for  plaintiff 
in  error: 

Under  the  general  issue  in  assumpsit  any 
matter  may  be  given  in  evidence  which  tends 
to  show  that  the  plaintiff  never  had  any  cause 
of  action. 

1  Chitty,  PI.  471-478;  Clark  v.  Tale,  12 
Wend.  472;  Barker  v.  Prentiss,  6  Mass.  430; 
Bill  V.  Callaghan,  81  Mich.  424;  Berringer  v. 
Lake  Superior  Iran  Go,  41  Mich.  805. 

It  is  competent,  in  an  action  between  the 
oricrinal  parties,  to  show  by  parol  an  entire 
lack  of  consideration. 


TUden  v.  Barnard,  48  Mich.  376.  38  Am. 
Rep.  197;  FartoeU  v.  Ensign,  66  Mich.  600; 
Kulenkamp  v.  Oroff,  1  L.  R  A.  504,  71  Mich* 
675.    See  also  1  Greenl.  Ev.  §§  284-304. 

It  is  conceded  to  be  the  general  rule  that 
where  a  person  signs  a  note  with  the  addition 
to  his  name  "Agent,"  "Treasurer,"  VVcstiy- 
man,"  etc.,  without  other  explanation  in  the- 
body  of  the  note,  it  is  the  note  of  the  persoi^ 
so  signing,  and  the  addition  is  descripiio  per-^ 
sonm. 

Tilden  v.  Barnard,  supra. 

In  Smith  V.  Van  Blaream,  45  Mich.  871,  the- 
court  says  that  "in  an  action  between  the  orig- 
inal parties  to  a  note,  the  circumstances  of  its 
issue  are  open  to  explanation." 

How  is  it  less  competent  to  prove  such  facts- 


show  the  consideration  and  the  intention.  Bean  v. 
Pioneer  Min.  Co.  66  Oal.  4fil^  66  Am.  Rep.  106. 

But,  to  the  oontrary,  parol  evidence  Is  not  ad- 
mlSBible  to  relieve  the  slflrner  from  individual  liabil- 
ity where  the  note  read  **  We  promise/'  signed  **C. 
D.  Co.,  A.  B.,  Pt.,"  althouffh  it  has  the  word  "Ac- 
cepted** before  *'C.  D."  Matthews  v.  Dubuque 
Mattress  Go.  flowa)  19  L.  B.  A.  676. 

Eztrinsio  evidence  Is  not  admissible  to  relieve 
the  defendants  chargred  with  personal  liability 
where  the  note  Is  ^*  We  promise,**  and  is  signed  "C. 
D.  Company,  B.  F.,  Secretary,  A.  B.,  President,** 
and  the  defendants  claimed  they  executed  the  note 
as  ai^nts.  McCandless  v.  Belie  Plaine  Canning  Co. 
i  L.  K.  A.  896,  78  Iowa,  161;  Heflner  v.  BrowneU,  75 
Iowa,  841. 

And  is  inadmissible  to  show  that  the  president 
was  Individually  liable  on  a  note,  **We  promise,** 
eigned,  '*C.  D.  Company,  A.  B.,  President,**  as  it  is 
the  note  of  the  company,  and  is  not  the  note  of  the 
agent  signing  the  same.  Llebscher  v.  Kraus,  6  L.  B. 
A.  496, 74  Wis.  687. 

Where  premise  U  as  agent  and  the  sUmature  is  as 

agent. 

The  payee  may  prove  that  the  agent  or  principal 
is  liable  on  the  signature  of  the  agent,  and  show 
the  intention  as  either  one  is  sued,  but  the  agent 
cannot  prove  that  he  is  not  liable,  where  he  ap- 
pears to  have  contracted  in  his  own  name,  as  by  a 
note  reading,  **  We,  the  trustees  of  O.  D.  Church, 
promise,**  signed  **A.  B.  (seal<;  B.  F.  (seal):  H.  I. 
(seal).**  In  such  a  case  parol  evidence  is  inadmissi- 
ble to  show  that  it  was  not  the  note  of  the  signers. 
Hypes  V.  Griffin,  89  IlL  184. 81  Am.  Hep.  71.' 

A  demurrer  to  a  plea  was  overruled,  which 
pleaded  that  the  note,  on  which  suit  had  been  in- 
stituted against  the  individual  signers,  was  made 
for  moneys  loaned  to  the  corporation,  and  the 
scrawl  was  the  seal  of  the  corporation,  where  the 
promise  was  Joint  official  and  the  signature  was  by 
A.  B.,  president,  implying  that  such  a  defense 
could  be  proved.  Pitman  v.  Elintner,  5  Blaolcf.  280, 
88  Am.  Deo.  468. 

Parol  evidence  is  competent  In  an  action  by  the 
payee  against  the  signers  of  a  note,  **  The  Presi- 
dent and  Directors  of  the  C.  D.  Co.  promise,** 
signed.  **A.  B.,  President;  B.  F.,  G.  S.,  Directors; 
L  J.,  Secretary.*'— to  show  that  the  debt  was  that 
of  the  principal  and  that  it  was  intended  to  bind  the 
principal.  Halle  v.  Pelroe,  82  Md.  827,  8  Am.  Bep. 
189. 

In  an  action  on  a  note,  **As  treasurer  of  the  town 
of  C.  D.  I  promise,**  signed,  **A.  B.,  Trea8ure|*,** 
where  A.  B.  was  sued,  and  claimed  it  was  the  note 
of  the  town,  the  court  says  that  no  authority  was 
shown  to  execute  the  note,  and  it  is  the  note  of  the 
signer.    Boss  v.  Brown,  74  Me.  86S3. 

The  authority  of  the  agent  was  allowed  to  be 
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shown  in  an  action  against  the  signer  individually 
on  a  note  reading,  '*  I,  A.  B.,  as  agent  of  the  C.  D. 
Corporation;  promise,**  signed,  **A.  B.,  Agent  of  C 
D*.  Corporation,**  and  to  show  that  he  is  not  indi- 
vidually liable.    Proctor  v.  Webber,  1 D.  Chip.  ZTU 

Parol  evidence  is  admissible  to  show  whether 
the  principal  or  agent  was  intended  to  be  bound 
where  the  contract  is  ambiguous,  but  not  where 
the  signers  are  sued  on  a  note.  *^  We  the  trustees 
of  C.  D.  Church,  for  ourselves  as  such  trustees  and 
our  successors,  promise,  for  said  congregation  and 
such  suooeasore  in  office,**  signed,  A.  B.,  K  F.,  G. 
H.,  Trustees.'*    iUostermann  v.  Loos,  66  Mo.  280. 

And  was  admitted  to  show  who  was  intended  tO' 
be  bound,  in  an  action  against  the  signer  to  a  note 
which  was,  **  I  promise,**  **as  president  of  the  C  D. 
Co.,**  signed,  "A.  B.,  President  of  the  C  D.  Go.,'* 
where  it  was  pleaded  that  the  plaintilf  knew  that 
the  defendant  was  an  agent  and  intended  to  charge- 
only  the  company.    Elandall  v.  Snyder,  1  Laos.  163. 

So  parol  evideuoe  is  admissible  to  show  that  the 
note  was  signed  by  agents  as  such,  and  aooeptAd  as 
such  where  the  promise  was  joint  and  official  and 
the  signatures  were  official,  the  note  being  ambig- 
uous on  its  face.  "  We  the  president  and  directors 
of  the  C.  D.  Companv,  promise,**  signed.  **A.  B., 
President,  E.  F..  Director,  G.  H.,  L  J.  Secretary.** 
Halle  V.  Pelroe,  32  Md.  837. 8  Am.  Rep.  ISO. 

But  evidence  cannot  supply  the  deficiency  to 
make  a  note  show  that  it  was  the  debt  of  the  prin- 
cipal where  it  reads,  *'  We  jointiy  and  sevCTally 
promise  in  official  capacity/*  signed,  **A.  B..  B.  F., 
G.  H.,**  **C.  D.  Road  Committee,**  and  t^e  signere 
are  sued  by  the  payee.    Savage  v.  RLz,  0  N.  H.  263. 

And  the  question  whether  a  prindpel  or  his  agent 
is  the  party  liable  upon  a  negotiable  note  must  be 
ascertained  from  the  instrument  itself  and  any 
ambiguity  arising  upon  the  face  of  the  writing  a» 
to  which  is  the  obligor,  must  be  determined  with- 
out the  aid  of  eztrinsio  testimony.  (This  was  de- 
cided on  demurrer  to  the  declaration.)  Barlow  v. 
Congregational  Soc.  in  Lee,  8  Allen,  460. 

Parol  evidence  is  inadmifslble  in  an  action 
against  the  signers  of  a  note,  to  snow  that  they  in- 
tended to  bind  their  principal,  where  the  note  is, 
"We  as  trustees  of  theC  D.  Church  promise,** 
signed,  ^*A.  B.,  E.  F.,  G.  H.,  Trustees,'*  as  the  note  is 
their  individual  debt  on  its  face.  Leaoh  v.  Blow,  a 
Smedes  &  M.  221. 

Where  prcmi^t  is  hy  principal  and  signature  is  bit 

theagenL 

Evidence  that  a  note  was  not  a  corporate  debt 
was  admissible  in  an  action  by  a  payee  against  a 
corporation  on  a  note.  *'The  C.  D.  Company,** 
promise,  signed,  **A.  B.,  President.  B.  F.,  Seoie- 
tary,**  where  the  answer  denied  the  execution  of 
the  note.  Hall  v.  Auburn  Tumpb  Co.  27  OaL  SSB,  8ir 
Am.  Deo.  76i. 
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by  parol  than  to  sliow  the  many  other  defenses 
that  exist  to  a  note  as  between  the  original 
parlies? 

Cook  V.  Brown,  62  Mich.  478. 

The  rule  contended  for  is  expressly  held  and 
sustained  by  the  case  of  MeicaJf  v.  Williami, 
104  U.  8.  03,  26  L.  ed.  665. 

See  also  Hardy  y.Fileher,  67  Miss.  18.84 
Am.  Hep.  482;  Haife  v.  Pnree,  82  Jld.  880.  8 
Am.  Rep.  180;  Broek/way  v.  Allen^  17  Wend. 
40;  Mecbem,  Ag.  §  443,  and  notes. 

Mewrs.  Earle  ^  Hyde*  for  defendant  in 
error: 

The  note  in  suit,  according  to  its  terms  and 
legal  import,  is  not  an  obligation  binding  upon 
defendant. 

TUden  t.  Barnard,  48  Mich.  876. 


ETidence  is  not  admissible  under  general  Is- 
sue to  show  that  defendant  did  not  sign  this 
note  with  the  intention  of  binding  himself,  but 
did  intend  to  bind  his  wife. 

Bawlinga  v.  CoU,  67  Mich.  481. 

This  is,  it'  anything,  a  oonfession  and  avoid* 
ance,  and  needed  a  special  plea  to  support  it, 
at  Common  law. 

1  Chittv,  PI.  p.  515. 

Aside  from  the  question  of  pleading  the  tes- 
timony offered  was  incompetent  to  contradict 
or  vary  the  terms  of  the  written  contract. 

Tannatt  v.  Bocky  Mountain  Nat.  Bank,  1 
Colo.  278,  0  Am.  Uep.  158;  Nash  v.  T<mne,  72 
U.  S.  5  Wall.  703, 18  L.  ed.  530;  Story,  Bills  of 
Exchange,  97;  Jones  v.  LitUedalt,  6  Ad.  &  El. 
486;  Detroit  v.  Jackson,  1  Dougl.  (Mich.)  115; 


As  to  what  would  be  the  effect  of  a  note  reciting, 
the  *'C.  D.  Company  promises"  to  pay,  sierned,  **A. 
B.,  Pres.,  K  F.,  Sec.,"  having  the  company  seal 
tbereoD,  if  it  had  been  shown  tnat  the  company 
was  a  corporation,  is  not  decided.  The  case  was 
decided  on  demurrer  in  a  suit  against  the  agent. 
Tama  Water  Power  Co.  v.  RamsdaU  (Iowa)  May, 
1882. 

Whem  fht  promiKe  is  "by  the  agent  but  Honed  fn- 

dividvaUy. 

The  question  of  intention  of  the  parties  as  to 
liability  on  a  note  must  be  raised  by  answer  and 
not  by  demurrer  where  the  note  is,  "The  directors 
of  the  C.  D.  Company  promise,"  signed,  ^*A.  B.,  E. 
F.,  Q.  H.,**  and  the  signers  are  sued  for  Individual 
llabllit^r.  McKensey  v.  Edwards  (Ky.)  8  L.  R.  A. 
807.  THis  irnpUes  that  parol  evidence  would  loe  ad- 
mitted. 

Parol  evidenoe  in  admissible  to  prove  the  author- 
ity of  agents  to  execute  the  note,  that  they  intend- 
ed to  bind  the  corporation,  that  the  debt  was  a 
corporate  one,  and  that  they  did  not  intend  to  bind 
themselves  individually,  and  that  this  was  known 
to  the  plaintiff  where  he  sues  the  signers  of  a  note, 
promising  as  trustees  of  C.  D.  College  and  signed 
by  them  indlvlduaily.  Traynham  v.  Jackson,  16 
Tex.  170, 65  Am.  Deo.  lOS. 

And  Is  admissible  in  an  action  against  the  sign- 
ers of  a  note,  **  We  the  Trustees  of  C.  D.  Academy 
promise,"  signed,  '*A.  B.,  B.  F.,  G.  H.,"  where  they 
plead  that  plaintiff  contracted  with  them  as  agents 
and  credit  was  given  to  the  principal,  deaveland 
v.  Stewart,  8  Ga.  £88. 

The  Intention  of  the  parties  may  be  shown  by 
extrinsic  evidence  where  the  contract  is  made  by 
public  airents,  and  the  payee  has  knowledge  of 
their  authority,  if  the  instrument  is  on  its  face  at 
all  doubtful  as  to  what  capacity  the  signers  acted. 
The  note  was:  **  We  as  trustees  of  school  district 
promise,**  signed,  **A.  B..  C.  D..  B.  F."  Sanborn  v. 
Keal,  4  Minn.  128, 77  Am.  Deo.  602. 

But  the  intention  in  executing  a  note  cannot  be 
proved  in  an  action  agatnstthe  signers  individual- 
ly on  a  note,  **We  or  either  of  us,  directors  of  the 
O.  D.  Co.,"  promise  to  pay,  signed,  **A.  B.,  E.  F.,  H. 
L,"— where  there  is  no  charge  of  fraud  or  mistake 
in  the  execution.   Titus  v.  Kyle,  10  Ohio  St.  UL 

Where  the' paiper  does  not  indicate  any  agency. 

Evidence  was  admitted  to  show  that  the  signa- 
ture of  a  note  was  made  by  another  at  the  defend- 
ant's request,  and  the  defendant  was  held  liable. 
Haven  v.  Hobbs,  1  Yt.  288, 18  Ana.  Dec  678. 

Parol  evidenoe  Is  admissible  in  an  action  against 
the  maker  to  show  that  the  name  of  the  maker  to 
a  note  was  written  by  one  authorized  so  to  do  al- 
though there  is  nothing  In  the  writing  to  show  who 
wrote  It,  fOr  the  oontraotwlll  still  be  that  of  the 
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principal.    Morse  v.  Green,  18  N.  H.  88,  88  Am* 
Dec.  471. 

Evidence  is  admissible  in  an  action  against  a 
Shaker  community  on  a  note  signed,  *^Zelote8 
Terry."  to  show  that  the  community  had  adopted 
such  a  name  and  made  such  a  contract,  and  where 
signed  '^  Zelotes  Terry,  Trustee,"  parol  evidence 
may  show  that  it  was  meant  trustee  for  the  com- 
munity.  Pease  v.  Pease,  86  Conn.  181, 95  Am.  Deo. 

A  note  signed  by  several  parties  assuming  to 
represent  a  printing  company  will  entitle  the 
plaintiff  to  a  Judgment  as  against  the  alleged 
obligors  unless  a  verified  plea  has  been  filed  put- 
ting in  issue  the  authority  of  those  making  the 
note,  to  bind  the  rther  members  of  the  company. 
Dwlgbt  V.  NeweU,  15  111.  838. 

Parol  evidenoe  is  admissible  to  prove  who  was 
intended  to  be  bound  in  a  note  in  the  form  of  a 
receipt  having  a  company  name  on  the  top,  and 
signed  individually,  where  the  signer  was  sued  in- 
dividually.   Pareira  v.  Smith,  62  N.  Y.  S.  R.  124. 

And  evidence  is  admissible  to  show  that  a  signa« 
ture  of  one  person  made  by  another  to  a  note  was 
authorized  where  the  principal  had  in  his  hands 
some  business  operations  of  the  signing  agent  as 
securities  for  liabilities,  and  was  to  have  a  commis- 
sion on  advances  made  by  the  agent,  and  that  the 
note  was  given  for  articles  in  aid  of  that  business. 
Trull  V.  True,  83  Me.  807. 

And  Is  admissible  in  a  suit  by  the  administrator 
of  the  payee  against  the  maker,  to  show  that  there 
was  a  contract  that  the  note  was  only  to  be  held  by 
the  payee  as  collateral  security  for  stock  specula- 
tion.  where  the  stock  was  bought  by  the  maker  of 
the  note  for  the  benefit  of  the  payee,  who  did  not 
want  to  be  known.    Leighton  v.  Bowen,  75  Me.  504. 

Some  evidence  in  addition  to  the  note  is  neces- 
sary to  fix  the  liability  of  the  defendant  where  a 
note  is  signed  A.  A.  L.,  and  the  plainli^  declares 
on  it  as  a  note  made  by  Andrew  A.  L.,  without  al- 
leging they  are  the  same  and  the  plea  is  a  general 
issue  unverified.    Iiouden  v.  Walpole,  1  Ind.  819. 

Whether  parol  evidence  could  t>e  received  to 
charge  the  defendant  on  a  note  upon  which  his 
name  nowhere  appeared,  is  not  decided  as  no  evi- 
dence on  that  point  was  offered,  where  the  note 
was,  **I  promise," and  was  signed,'* A.  B.,  Agent 
for  the  Churchman,"  and  G.  D.  was  sued.  De  Witt 
V.  Walton,  8  N.  T.  671. 

In  suits  on  promissory  notes,  no  evidence  is  ad- 
missible to  charge  any  person  as  principal  whose 
name  is  not  in  some  way  disclosed  on  the  face  of 
the  note.  And  where  the  note  is  signed  *'A.  B." 
parol  evidence  is  inadmissible  to  show  that  It  was 
given  in  the  course  of  the  agency,  or  on  account  of 
the  principal.  Brown  v.  Parker,  7  Allen,  837; 
Sparks  v.  Despatch  Transfer  Co.  12  L.  B.  A.  714, 
104  Mo.  681. 
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Thcmpion  ▼.  Davenport,  9  Bam.  &  C.  78,  2 
Smith,  Lead.  Gas.  8th  ed.  481. 

When  the  body  of  the  coDtract  ooDtalDsapt 
words  to  charge  the  agent,  be  will  be  peraon- 
allj  responsible  for  its  fulflllment,  notwith- 
standing the  addition  of  qualifying  words  to 
his  sigDatare  implying  that  be  is  acting  in  an 
oiBcial  or  representative  capacity. 

Satage  v.  Rix,  9  N.  H.  268;  M<m  v.  Lifh 
ingston,  4  N.  Y.  208:  Fiske  t.  Eldridge,  12 
Gray,  474;  HaverMU  Mut.  F,  In$.  Co.  v.  New- 
hall,  1  Allen,  180;  Detoitt  v.  WaUon,  9  N.  Y. 
571;  Hall  ▼.  OockreU,  28  Ala.  507;  Staekpols  v. 
Arnold,  11  Mass.  27,  6  Am.  Dec.  160;  Slaw9on 
V.  Loving,  5  Allen,  840;  TitU9  v.  KyU,  10  Ohio 
8t.  444;  Seaoer  t.  Cobitm,  10  Gush.  824;  Leaeh 
▼.  Blow,  8  Smedes  &  M.  221. 


The  fact  that  he  signed  in  a  representatiTa 
capacity,  where  the  contract  upon  its  face 
makes  him  personally  liable,  is  Immaterial  and 
not  a  good  defense. 

Story,  Prom.  Notes,  gg  67-09;  Bvles,  Bills, 
27,  note  1;  Byington  ▼.  8imp$im,  '184  Mass. 
169. 

There  is  a  class  of  cases  in  which  the  lan- 
guage of  the  contract  sued  upon  is  so  uncertain 
and  ambiguous  that  it  does  not  clearly  appear 
from  the  paper  itself,  whether  the  party  sign- 
ing intended  to  bind  himself  or  bis  prmcipal. 

In  this  class  of  cases  the  courts  have  held 
that  parol  evidence  is  admissible  to  clear  up  the 
ambiguitv. 

Metcalfr.  WiUiami,  104  U.  8.  98,  26  L.  ed. 
665;  Brocktoay  v.  Atten,  17  Wend.  40;  Dewi  i 
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Parol  evldeooe  is  Inadmissible  in  an  action 
oiralnst  an  unnamed  prinoipal  on  a  note  signed  in- 
dlvidually  by  an  agent  as  the  cootraot  cannot  be 
varied  by  oral  evidence  or  another  maker  substi- 
tuted. But  parol  evidence  is  admlsible  as  be- 
tween the  parties  in  a  plea  of  want  of  conglder- 
ation  or  fraud.  Btackpole  v.  Arnold,  11  Mass.  S7, 
6  Am.  Dea  UO,  affirmed,  Bedford  Commercial  Ins. 
Oo.  V.  OoveU,  8  Met.  44Z. 

And  is  not  admissible  to  charge  a  party  siffning 
the  name  of  another  to  a  note  or  due-bill  without 
authority,  the  remedy  being  an  action  for  fraud. 
Cole  V.  O'Brien,  84  Neb.  68. 

And  is  not  admissible  in  an  action  ajrainst  an  un- 
named principal  to  sbow  the  intention  of  the  par- 
ties where  the  note  la,  **  I  promise,**  and  is  signed 
**  A.  B.  (for  C.  D.)**  as  the  note  is  on  its  face  that  of 
A.  B.    Early  V.  Wilkinson,  9  Gratt.  68. 

And  is  inadmissible  to  show  that  the  note  was 
slffned  aa  agent  of  another  whose  name  does  not 
appear  on  the  note  and  the  signature  has  no  words 
of  description.  Hiatt  v.  Simpson,  8  Ind.  266;  Bo- 
gan  V.  Calhoun,  19  La.  Ann.  472. 

Parol  evidence  is  inadmissible  to  relieve  the 
agent  from  liability  on  a  note  when  he  la  sued  and 
the  note  is,  **I  promise,**  *'on  aoc*t.  of  the  ranch,** 
'*A.  B.,**  as  the  words,  "on  aoct.  of  the  ranch** 
may  be  rejected  and  if  A.  B.  is  the  agent  of  another 
he  should  disclose  his  principal  in  the  note  or  he 
will  be  liable  personally.  National  German  Ameri- 
can Bank  v.  Lang,  2  N.  Dak.  66. 

In  a  suit  against  *'A  B.**  and  "0.  D.**  as  partners 
where  **A.  B.**  only  Is  served  and  be  signed  the 
note  and  judgment  is  taken  against  him  alone,  it  is 
not  error  to  exclude  evidence  that  the  partnership 
is  "A.  B.**  and  "O.  D.'*  Instead  of  ••  C.  D.**  where 
such  is  not  set  up  in  the  pleading.  Ihinoan  v.  Ban- 
dall,2Utah,18L 

In  wits  aoairut  the  prlneipal  where  the  sionaiure 
iabuthe  agent  and  the  promise  is  indMduai. 

Parol  evidence  is  admissible  to  show  the  consider* 
atlon.  Intention,  and  purpose  of  a  note,  where  It  is 
signed  by  A.  B.  *'  acting  trustee**  and  he  intended 
to  charge  bis  wlf  e*s  separate  estate,  where  he  was 
authorized  to  make  such  a  contract.  Baker  v. 
Gregory,  28  Ala.  644, 65  Am.  Dec.  866. 

A  note,  ••  We  promise,**  signed,  **A.  B.,  Pres.**  "B. 
Fm  Secy.**  "C.  D.  Co.*'— was  construed  on  its  face, 
m  the  absence  of  evidence  on  the  part  of  the  de- 
fendant, to  be  an  individual  note  of  the  signers, 
where  its  execution  was  proved  under  a  verified 
denial.  WllUams  v.  Miami  Powder  Co.  86  IlL  App. 
107. 

And  evidence  was  admitted  to  sbow  that  a  note 
was  given  for  a  debt  of  a  corporation,  and  all  the 
facts  surrounding  the  execution  of  the  same,  and 
tne  intenuon  of  the  parties,  where  the  promise 
was,   **  We  promise,**  and  the  signature  **A.  B., 

20  L.  R.  A. 


President  C.  D.  Co.**  **  E.  F.,  Trees.**  (The pleading 
was  not  disclosed.)  McNeil  v.  Shober  ft  C  Litho- 
graphing Co.  144  DL  288. 

Initials  following  a  signature  that  are  ambigu- 
ous may  be  explained  by  parol  evidenoe.  So  a 
note  headed,  **  Office  of  Dubuque  Lumber  Co.,** 
signed  **A.  B.,  P.  D.  L.  Co.**  may  besbowu  m  a  suit 
against  the  company  to  be  the  contract  of  the  Du- 
buque Lumber  Company,  made  by  its  president 
tiacy  V.  Dubuque  Lumber  Co.  48  Iowa,  610. 

A  party  haTiiig  a  legal  demand  against  a  oorpo* 
ration,  but  taking  the  note  of  the  agent  therefor, 
may  recover  of  the  corporation  Improving  that 
the  note  was  that  of  the  corporation,  and  that  it 
had  adopted  the  signature  of  auch  agent,  or  that 
the  note  was  taken  under  a  mistake  as  to  the  true 
name  or  identity  of  the  corporation.  Mellsdge  v. 
Boston  Iron  Co.  5  Cosh.  168, 81  Am.  Dec.  60. 

Parol  evidence  is  admissible  to  show  an  undis- 
closed principal  in  an  action  against  him  on  a  note 
where  it  reads,  **I  promise,**  and  is  signed,  **A.  B., 
W.  M.— 0.  D.  Lodge,**  and  to  show  the  intention  of 
the  parties.   Ferris  t.  Tliaw,  72  Mo.  446. 

And  is  admissible  to  show  that  an  agent  bad 
power  to  bind  his  prinoipal  or  that  the  contract 
was  ratified,  where  the  principal  is  sued  on  a  note, 
*'I  promise,**  signed,  **A.  B.,  Agt.  a  D.  Co.**  De- 
spatch IJne  of  Packets  v.  Bellamy  Mfg.  Co.  12  N. 
H.  206, 87  Am.  Dec  206. 

And  is  admissible  to  prove  who  was  intended  to 
be  charged  on  a  due-biU  which  is  ambiguous  aa  to 
whether  the  agent  or  the  principal  was  the  party 
intended  to  be  held.  Richmond,  F.  ft  P.  B.  Co.  v. 
Snead,  19  Gratt^  864, 100  Am.  Dec.  670. 

And  is  admissible  to  show  who  was  intended  to  be 
bound  in  an  action  against  a  principal  on  a  note 
readlDg,  **I  promise,**  and  signed,  **A,  B.,  Agent.** 
Moore  v.  McClure,  8  Hun,  666. 

In  an  action  against  C.  D.  oounty  on  a  note,  **I 
promise,**  signed,  **A.  B.,  Agent  for  C  D.  oounty,** 
an  agreed  statement  of  facts  seems  to  have  taken 
the  place  of  parol  evidence,  but  the  plaintilf  failed 
because  the  notes  were  the  notes  of  **A.  3.,**  who 
signed  them.  Virginia  Bxdh.  Bank  v.  Lewis 
County,  28  W.  Ya.  278. 

In  auUe  against  agent  where  eignatuire  U  by  agent 
and  the  prtmiae  is  individuoL 

Oral  testimony  is  inadmissible  to  show  that  a 
written  contract  made  by  the  defendant  was  not 
binding  on  tiim.  But  if  a  party  signs  his  name  aa 
agent  for  a  corporation  in  its  ordinary  buslneas,  it 
may  be  shown  that  it  is  the  obligation  of  the  cor- 
poration, and  that  he  had  authority,  so  that  he  Is 
not  personally  liable.  So  a  note,  '*We  promise,'* 
signed,  "A.  B.,  Pres*t.,  a  D.  Co.,  attested.  B.  F.« 
Sec*y.**  *'8eal  of  a  D.  Co.**  may  be  proved  to  be 
the  note  of  the  company.  Scanlan  v.  Keith,  Iflt 
m.  684, 40  Am.  Bep.  624. 
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▼.  WaUan,  9  N.  T.  671;  Harc^  ▼.  Fikher,  57 
Miss.  18,  84  Am.  Rep.  482;  Byington  ▼.  Simp- 
mm,  tupra.  See  MaOee  ▼.  AtkinMon,  2  Meea. 
A  W.  440;  Eaile  v.  Peiree,  82  Md.  880,  8  Am. 
Bep.  189;  BumwaU  ▼.  Eidgdy,  20  Md.  114. 

MeGrath.  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  had  Judgment  upon  the  following 
promissory  note : 

"  $886. 96100.  Grand  Rapids,  Mich. ,  Dec. 
23,  1887.  Ninety  days  after  date,  I  prom- 
ise to  pay  to  the  order  of  Geo.  Keidan  three 
hundr^  thirty-six  and  96-100  dollars  at  the 
Old  National  Bank  of  Grand  Rapids,  Mich., 
Talue  received,  with  interest  at  the  rate  of 
eight  per  cent  per  annum  until  paid.  W. 
8.  Winegar,  Agt." 


Defendant,  with  his  plea,  filed  an  affidavit 
setting  forth  "tliat  the  note,  a  copy  of  which 
is  attached  to  the  declaration  in  said  cause, 
and  served  upon  said  deponent,  with  a  copy 
of  said  declaration,  is  not  the  note  of  this 
deponent,  defendant  as  aforesaid ;  and  he  de- 
nies the  same  and  the  execution  thereof,  and 
says  that  he,  said  defendant,  is  not  indebted 
to  said  plaintiff  upon  said  note,  nor  for  any 
part  thereof,  nor  is  ho  indebted  to  said  plain- 
tiff in  any  sum  whatever,  nor  in  any  manner 
whatever. "  Upon  the  trial  defendant  offered 
to  show  that  in  1884,  before  plaintiff  had 
anv  dealings  with  defendant,  plaintiff  was 
informed  that  defendant  was  canrying  on 
business  as  the  agent  of  Maggie  G.  Winegar, 
and  was  not  doinir  business  for  himself :  .tliat 
business  relations  were  then  established  be- 


Svldenoe  Is  admissible  to  prove  authority  to  bind 
the  company  by  a  siffnature  of  the  agent  where  the 
note  was,  **I  promise,**  signed,  **A.  B.,  Asrent  for  0. 
D.  Go.,**  so  as  to  relieve  him  of  personal  liability. 
Hovey  v.  Ma«rlll«  2  Oonn.  680L 

An  a^eut  slfrnlniT  a  note  **  A.  B.,  Sec*y,**  may  show 
when  sued  that  the  note  Is  a  corporation  debt  and 
that  it  was  the  Intention  to  hold  the  company  and 
not  the  agent.   Drake  v.  Flewellen,  88  Ala.  108. 

And  parol  evidence  Is  admissibie  in  an  actloo  by 
the  payee  against  the  signer  of  a  note  reading,  "We 
promise,**  signed,  **A.  B.,  Trees,  of  G.  D.  Gboroh 
Fund,**  to  prove  the  failure  or  want  of  considera- 
tion or  that  the  note  was  given  for  the  debt  of 
another.    Sumwalt  v.  Bidgely,  20  Md.  107. 

And  is  admissible  in  a  suit  sgalnst  the  signer  of  a 
note  by  the  payee,  to  show  that  the  note  was  given 
for  the  debt  of  another  or  failure  of  or  want  of 
consideration,  where  the  note  is,  **I  promise,**  and 
Is  signed,  '*A.  B.,  Pres*t.  a  D.  Co.**  Wyman  v. 
Gray,  7  Harr.  ft  J.  409. 

A  stipulation  took  the  place  of  evidence  aod 
showed  who  was  Intended  to  be  bound,  where  a 
note  was,  **I,  treasurer  of  GL  D.  Gc  promise,** 
signed,  **IL  F.,  Treasurer  of  G.  D.  Co.,  and  the 
signer  was  not  individually  liable.  Maim  v. 
Chandler,  9  Mass.  83S. 

The  doctrine  of  the  liability  of  the  signer  In  the 
ease  of  Mann  v.  Chandler,  fvpfv,  has  been  denied 
tn  later  cases  in  Massachusetts  especially  in  Barlow 
T.  Congregational  Boc.  in  Lee,  8  Allen,  480:  and  in 
Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass.  lOL 

Parol  evidence  is  admissible,  where  the  note  is, 
""We  Jointly  and  severally  promise,**  signed,  '*A.  & 
B.  for  a,**  to  prove  that  **A.**  and  "B.**  were  au- 
tiiorlapd  to  execute  such  note  as  the  agent  of  *^G.** 
Bloe  V.  Gove.  2S  Pick.  168, 88  Am.  Deo.  784. 

And  is  admisBlble  to  show  who  were  intended  as 
obligors,  in  a  note,  where  five  assignees  of  A.  in 
trust  for  his  creditors  appointed  two  of  their  num- 
ber to  transact  the  business,  and  these  two  author- 
teed  **A.**  to  act  *tor  the  assignees**  and  he  gave  a 
note,  **I  promise,**  signed,  **A.  for  the  Assignees.** 
Paige  V.  Stone,  10  Met.  180, 48  Am.  Dec.  40X 

And  is  admissible  to  show  the  character  and  re- 
lation of  the  parties  signing  a  note  which  read, 
**We  promise,**  and  wss  signed  "(A.  B.,  £.  F.,  O. 
H.,  J.  J.)**  'Trustees  of  a  D.  Churoh**  with  cor- 
porate  seal  attached,  and  that  it  was  Intended  to 
bind  the  corporation  and  not  the  signers.  Hood  v. 
Hallenbeck,  7  Hun,  88& 

Parol  evidence  is  admissible  to  show  that  the 
signers  of  a  note  acted  as  agents  of  a  school  dis- 
trict, where  they  make  a  proper  defense  and  are 
sued  individually.  Sanborn  v.  Meal,  4  Minn.  180,  77 
Am.  Deo.  6QE^.  Fowler  v.  Atkinson,  8  Minn.  678; 
Bingham  v.  Stewart,  13  Minn.  106, 14  Minn.  214. 

And  is  admissible  in  an  action  by  the  payee  of  a 


note,  against  the  signer,  to  show  that  it  was  in- 
tended to  be  the  contract  of  the  principal  and  not 
that  of  the  agent,  and  that  it  was  authorized  and 
was  signed  as  agent.  Brunswiok-Balke  Gollender 
Co.  V.  Boutell,  45  Minn.  81;  Peterson  v.  Roman,  44 
Minn.  166. 

Parol  evidence  is  admissible  in  a  suit  against 
signer  of  a  note,  where  the  signature  Is  as  **agent** 
and  he  acted  for  and  intended  to  bind  his  prin- 
cipal, and  it  was  so  un<lerstood  by  tiie  creditor,  and 
the  note  is  held  by  party  with  notice.  Deering  v. 
Thorn,  80  Minn.  120. 

In  an  action  against  the  signers  on  a  note,  '*We 
promise,**  signed,  "B.F.,  Cashier,**  "A.  B.,  Pres't.,** 
under  a  general  denial,  where  the  lower  oourt  re- 
fused to  allow  the  note  to  be  offered  in  evidence 
against  the  defendants,  the  appellate  court  says: 
^*[f  it  was  susceptible  of  explanation  that  should 
have  come  from  the  other  side,  and  the  note  gave 
a  prima  facie  case  for  recovery  and  plaintiff  must 
succeed  unless  his  right  is  defeated  by  proof  of  the 
defendant    Fltob  v.  Lawton,  6  How.  (Miss.)  871. 

Parol  evidence  is  admissible  to  show  who  was  in- 
tended to  be  bound,  where  the  signer  is  sued  on  a 
note,  '*l  promise,**  signed,  **A.  B.,  Treas*r  of  G.  D. 
Co.,**  and  there  was  no  consideration  passing  to  the 
signer.   Smith  v.  Alexander,  81  Mo.  108. 

And  Is  admissible  to  show  the  intention  of  the 
parties  and  that  the  prindpsl  owes  the  debt,  In  an 
action  against  the  signer  of  a  note,  ^*I  promise,** 
signed,  **A.  B.,  Gen.  Manag.  &  Supt.  C  D.  Go.**  "B. 
Fm**  where  the  plaintlfl  had  full  knowledge  when  he 
took  the  note.    Gerber  v.  Stuart,  1  Mont.  172. 

The  surrounding  droumstances  may  be  proved 
In  an  action  against  the  signer  of  a  note,  so  as  to 
show  that  it  Is  not  his  debt  but  that  of  the  prln-' 
dpal,  where  it  reads,  *^I  promise,**  **f  or  the  use  of 
0.  D.  store,**  and  Is  signed,  *'A.  B.,  Treasurer.** 
Dow  V.  Moore,  47  N.  H.  419. 

Evidence  was  received  to  show  authority  and 
purpose.  In  the  execution  of  a  note,  where  the 
signer  was  sued  and  claimed  that  it  was  intended 
to  be  the  debt  of  his  principal,  and  the  note  read, 
**We  promise,**  and  was  signed,  '"C.  D.  Go..**  ''A. 
B.,  Manager.**    Chase  v.  Pattberg.  12  Daly,  17L 

As  between  the  original  parties,  parol  evidence 
is  admisBit)le  to  remove  the  ambUuity,  where  it  is 
doubtful  whether  the  principal  or  agent  is  liable. 
So  a  note,  *'We  promise,**  signed,  ^'A.  B ,  Prest.,** 
"E.  P.,  Sec.,  G.  D.  Go.,**  '^Company  seal  [L],**  was 
sliown  to  be  a  corporation  note  where  such  was  the 
intention  of  the  parties.  Guthrie  v.  Imbrie,  1;S  Or. 
182, 58  Am.  Rep.  881. 

In  an  action  against  the  signers  of  a  note  read- 
ing, ''We  promise,**  signed,  *'A.  B.,  E.  F.,  G.  H., 
Directors  of  the  G.  D.  Company,**  where  the  d^ 
fendants  pleaded  a  mistake  and  the  Intention  to 
make  a  note  only  for  the  company,  evidence  ap- 
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tween  plaintiff  and  said  Maggie  G.  Wine^ar ; 
that  said  business  relations  continued  from 
the  early  part  of  1884  to  and  including  the 
▼car  1887,  and  embraced  many  transactions 
between  plaintiff  and  Maggie  G.  Winegar ; 
that  many  instruments  were  made  between 
the  parties,  which  were  signed  exactl^r  as  the 
note  sued  upon  is  signed,  and  that  this  form 
of  execution  had  come  to  be  recognized  and 
adopted  between  the  parties  as  binding 
Maggie  G.  Winegar ;  that  during  that  time 
no  business  was  transacted  by  the  defendant 
in  his  individual  capacity,  and  all  the  busi- 
ness done  was  that  of  his  principal,  and 
known  and  understood  to  be  such  by  plain- 
tiff;  that  the  said  note  was  given  and  ac- 
cepted as  the  obligation  of  Maggie  G.  Wine- 


gar  ;  that  the  note  was  eiveu  for  duebilla  and 
goods  furnished  by  plaintiff  to  Maggie  G. 
Winegar,  and  such  due-bills  and  go<3s  were 
by  plaintiff  charged  to  aaid  Maggie  G. 
Winegar  on  the  books  of  plaintiff ;  that  the 
taking  of  these  notes  did  not  in  the  least 
change  the  cliaracter  of  the  indebtedness ;  and 
that  defendant  never  received  any  benefit  or 
consideration  for  said  note.  The  court  re- 
fused to  admit  the  testimony,  and  directed 
a  verdict  for  the  plaintiff. 

The  clear  weight  of  authority  is  that  the 
promise  in  the  present  case  is  prima  facie 
the  promise  of  William  S.  Winegar,  and,  as 
between  one  of  the  original  parties  and  a 
third  party,  the  addition  of  the  word  'Agent" 
19  not  sufficient  to  put  such  third  party  upon 


pears  to  have  been  allowed  but  was  insufficient  to 
sustain  the  defense.  Courtauld  v.  Saunders,  10  L. 
T.  N.  8. 5©. 

The  foreffolnRT  cases  are  uniform  with  the  doc- 
trine in  the  main  case.  While,  on  the  other  hand, 
the  contrary  rule  has  been  adopted  in  many  cases; 
but  on  a  close  examination  it  will  be  found  that  it 
was  so  held  in  many  of  these  capes  on  account  of 
the  manner  of  presenting  the  defense  in  the  issues 
of  the  pleadings.  As  on  demurrer  to  a  petition,  or 
on  an  answer  not  presenting  sufficient  grounds  to 
overcome  the  presumption  held  in  such  cases  that 
it  was  the  contract  of  the  agent. 

In  attempting  to  charge  the  principal  in  a  note 
reading,  **T  promise,"  signed,  **A.  B.  Prest.  of  C. 
J>,  Co.,"  the  liabUity  might  be  established  by  evi- 
dence of  agency,  but  In  an  attempt  to  charge  the 
signer  with  individual  liability  the  note  is  con- 
strued on  its  face.  Haverhill  Mut.  F.  Ins.  Co.  v. 
Newhall,  1  Allen,  130. 

Parol  evidence  is  inadmissible  to  show  that  a 
party  signing  a  note,  '*A.  B.,  Trustee,"  was  not  to 
be  personally  liable,  but  that  it  was  to  be  paid  out 
of  trust  funds.  Conner  v.  Clark,  12  Cal.  168,  78  Am. 
Dec.  639. 

Parol  evidence  is  Inadmissible,  where  the  signers 
are  sued  individually  and  the  promise  is  Joint  and 
signature  is,  *'A.  B..  President,  R  F.,  Secretary," 
although  the  resolution  of  the  company  under  seal 
is  attached  to  the  note.  The  defendants  n  ot  verify- 
ing their  denial  admitted  the  execution  of  the  note, 
and  a  cross-bill  against  the  corporation  asking  to 
have  the  obligation  reformed  because  not  as  in- 
tended was  properly  refused.  San  Bernardino 
Nat.  Bank  v.  Anderson  (Cal.)  Feb.  8, 1803. 

If  the  paper  is  free  from  ambiguity  the  construc- 
tion of  it  is  on  its  face  and  should  be  by  the  court. 
So  a  note,  "I  obligate  myself,"  signed,  **A.  B., 
Agent,  C.  D.  Company,"  is  to  be  construed  on  its 
face  as  the  contract  of  the  agent.  Faw  v.  Meals, 
65Ga.711. 

A  note,  "We  promise,"  signed  "A.  R,"  *'E.  F.," 
*HJ.  H.,"  **Trustee8  C.  D.  Church,"  cannot  be  varied 
by  a  defense  to  allow  parol  evidence,  shifting  the 
liability  to  the  principal.  Hayes  v.  Brubaker,  66 
Xnd.27. 

And  evidence  is  inadmissible  to  show  that  the 
note  was  that  of  a  lodge  and  not  that  of  the  indi- 
viduals  signing  where  It  reads,  ^*  We  promise,"  and 
is  signed,  ** A.  B.,  B.  F.,  G.  H.,  Trustees  C.  D.  Lodge, 
87,  F.  &  A.  M."  Williams  v.  Lafayette  Second  Mat. 
Bank,  83  Ind.  237. 

And  is  inadmissible  to  change  the  personal  lia- 
bility of  the  signer  of  a  note,  reading,  **We  prom- 
ise," signed,  '*A.  B.,  President  school  board,"  '*E. 
F.,  Secretary  school  board."  Wing  v.  Olick,  66 
Iowa,  478, 41  Am.  Hep.  418,  cited  in  note  to  87  Am. 
Bep.  142. 

The  signers  of  a  note,  "We  promise,"  signed,  **A. 
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B.,  President,  B.  F..  Secretary,  G.  H.,  Director,'* 
cannot  show  that  it  was  intended  to  be  an  obligm- 
tion  of  the  district  for  insurance  on  a  schoolfaouse. 
American  Ins.  Co.  v.  Stratton,  50  Iowa,  696. 

Extrinsic  evidence  is  not  admissible  in  an  action 
against  the  signer  of  a  note  riMsiting,  "We  prom- 
ise," signed,  "A.  B.,  Treas*r.  C.  D.  Co.,"  as  the  note 
is  on  its  face  that  of  the  signer,  and  there  is  no 
estoppel  although  the  payee  had  sued  the  company 
but  had  not  taken  judgment.  MoClure  v.  Liver- 
more,  78  Me.  800. 

And  evidence  is  inadmissible  to  show  the  under- 
standing of  the  parties  was  that  a  note  was  the 
prinolpars  and  not  that  of  the  signer.  In  a  suit  by 
the  payee  against  the  signer,  where  the  note  reads, 
"I  promise."  signed,  "A.  B.,  Treas.  C.  D.  Parish." 
The  court  said  if  there  had  been  no  consideration 
between  the  parties  it  would  be  allowed  but  this 
note  was  given  as  a  renewal  of  a  note  by  bis  pre- 
decessor for  lumber  sold  the  parish.  Sturdivant  v. 
Hull.  60  Me.  172, 8  Am.  Bep.  409. 

And  is  not  admissible  to  show  the  note  is  that  of 
the  principal  where  the  agent  was  sued  and  the 
note  was  '*We  promise,"  and  was  signed,  "A^  B., 
Treasurer  of  C.  D.  Assuciation,"  notwithstanding 
the  use  of  the  pronoun  "we,"  as  there  is  no  differ- 
ence between  "I  promise"  and  "We  promise." 
Mellen  v.  Moore,  68  Me.  800,  28  Am.  Rep.  77. 

Extrinsic  evidence  is  inadmissible,  where  a  note 
read  "We  promise  to  pay"  and  was  signed  "A.  B.," 
"E.  F.,"  "G.  H.,"  "1.  J.,"  "President  and  Directors 
of  C.  D.  Company."  Rendell  v.  Harriman,  75  Me. 
497, 46  Am.  Hep.  421. 

Extrinsic  evidence  that  the  signer  of  a  note  was 
the  trustee  of  a  railroad  company,  and  while  sole 
manager  took  up  a  note  of  the  corporation  from 
a  bank  and  gave  the  note  sued  on  to  the  cashier  of 
the  bank  constituted  no  defense  where  the  note 
was,  *'I  promise,"  signed,  "A.  B.,  Trustee  C.  D. 
Railroad,"  indorsed  "A.  B.,  Trustee,"  and  did  not 
put  the  holder  on  inquiry.  Fiske  v.  Eldridge,  12 
Gray,  474. 

The  liability  of  an  unnamed  principal  on  a  ne-. 
gotiable  instrument  cannot  be  shown  by  parol 
evidence.  In  other  simple  contracts  the  rule  is 
different.  So  where  a  note  read,  "I  promise,"  and 
was  signed,  "A.  B.,  Agt.,"  it  was  held  to  be  the 
note  of  the  signer.  Williams  v.  Bobbins,  16  Gray, 
77,77  Am.  Dec.  806. 

Parol  evidence  is  Inadmissible  to  show  the  in- 
tention and  agreement  of  the  parties,  that  the 
note  was  for  the  principal,  in  a  suit  by  the  payee 
against  the  signer,  where  it  read,  "I  promise,*^  and 
was  signed.  "A.  B.,  Pres.  and  Treas.  C.  D.  Co^" 
and  the  answer  is  a  general  denial  and  no  consider- 
ation. A  written  contract  cannot  be  varied  by 
parol  testimony.    Davis  v.  England,  141  Mass.  687. 

Parol  evidence  is  incompetent  to  vary  the  effeot 
of  a  note  and  show  that  the  intentJou  was  to  Und 
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inquiry.  The  question  Dere,  however,  is 
"Whether,  as  between  the  immediate  parties 
to  the  instrument,  parol  evidence  is  admis- 
sible to  show  the  real  character  of  the  trans- 
4M^ion.  In  his  excellent  work  on  Agency, 
Mr.  Mechem  lays  down  the  following  gen- 
eral rules,  which  we  think  are  sustained  by 
reason  and  the  weight  of  authority :  "  (1) 
Where  the  paper,  on  its  face,  is  the  under- 
taking of  the  agent  only,  no  reference  being 
made  on  its  face  to  representative  capacity, 
and  where  the  paper%  on  its  face,  is  unmis- 
takably the  principal's,  parol  evidence  will 
not  be  rceeived,  in  the  one  case  to  exonerate, 
-and  in  the  other  to  charge,  the  agent.  (2) 
But  where  the  paper  bears  on  its  face  some 
reference  to  a  principal,  or  some  appellation 


indicating  representative  character,  while  it 
is  undoubtedly  true  that  the  mere  addition 
of  the  word  'Agent,  *  Trustee, '  'Treasurer,  * 
and  the  like,  or  the  mere  recital  in  the  body 
of  the  instrument  that  the  person  signing  is 
such  agent,  treasurer,  or  trustee  of  a  princi- 
pal named  or  unnamed,  is,  as  has  been  seen, 
to  be  regarded,  prima  facie,  as  descriptio  per- 
907^.,  merely,  and  not  as  characterizing  the 
act  as  one  done  in  a  representative  capacity  ; 
and  while  it  is  true,  as  a  general  rule,  that 
parol  evidence  is  not  admissible  to  exonerate 
an  a^ent  from  a  contract  into  which  he  has 
personally  entered,  yet  it  is  believed  that  the 
preponderance  of  authori^ty  will  warrant  the 
statement  of  the  rule  that— First,  between 
the  immediate  parties  to  a  bill  or  note,  parol 


-the  principal  only,  where  the  asrent  Is  sued  and  the 
note  reads.  *"I  promise,"  and  l8  eijnied.  **A.  B., 
Agent."  Collins  v.  Buckeye  State  Ins.  Co.  17  Ohio 
£t.  216,  96  Am.  Dec.  912. 

Principal  oinA  wartlM,     * 

A%  to  the  dietinction  l>eiween  fuUs  at  law  and  in 

equity. 

It  te  pretty  weU  settled  now  that  parol  evidence 
is  admissible  to  show  the  principal  and  surety  on  a 
note,  no  matter  what  the  form  of  contract  may  be 
where  the  holder  has  notice.  The  payee  who 
oritrinally  makes  the  contract  with  the  principal  as 
a  result  of  his  contract  almost  without  exception 
has  knowledflre  and  the  cases  as  to  purchasers  are 
nearly  all  those  where  they  had  notice  at  the  time 
or  having  acquired  notice  did  some  act  which  the 
surety  claimed  exonerated  him.  In  some  of  the 
•ctatee  the  statutes  provide  for  a  trial  of  the  q  uestlon 
of  suretyship  thus  at  once  opening'  the  way  for 
parol  evidence. 

Formerly  It  was  only  permitted  in  equity  to 

prove  the  relation  of  principal  and  surety,  but  the 

-doctrine  of  allowing  it  to  be  proved  in  all  cases  has 

made  rapid  growth  and  may  be  considered  the  rule 

-at  the  present  time. 

Parol  evidence  is  admissible  to  show  who  is  the 
maker  and  who  lathe  surety  on  a  note  in  an  action 
at  law  by  the  payee.  Hubbard  v.  Jumey,  64  N.  7. 
457. 

This  overrules  Campbell  v.  Tate,  7  Lens.  870,  and 

Benjamin  v.  Arnold,  6  Thomp.  &  C.  54.  and  it  had 

also  been  held  that  such  a  defense  could  only  be 

made  in  equity,  in  the  case  of  King  v.  Baldwin,  17 

wjohns.  884.  8  Am.  Bee.  415. 

And  is  admissible  to  prove  who  1b  principal,  and 
who  is  surely,  in  an  action  at  law  on  a  note. 
Oarrett  v.  Ferguson.  0  Mo.  124;  Mechanic's  Bank  v. 
Wright,  58  Mo.  158:  Harmon  v.  Hale,  1  Wash.  Terr. 
422,  84  Am.  Bep.  816;  Perley  v.  Loney,  17  IT.  0.  Q.  B. 
579. 

It  was  formerly  held  that  at  law  it  was  not  al- 
lowed to  prove  that  one  of  the  signers  of  a  Joint 
and  seveiiu  note  was  a  principal  and  the  other  a 
eurety,  but  was  admissible  in  equity.  Kerr  v. 
Baker.  Walk.  (Miss.)  140:  Slipher  v.  Fisher.  11  Ohio, 
290;  Farrington  v.  OaUaway,  10  Ohio,  548;  Pintard  v. 
Davis.  21  N.  J.  L.  632.  47  Am.  Dec.  172. 

So  it  was  held  that  evidence  is  competent  in  an 
equitable  defense  to  show  a  release  of  the  surety 
by  acts  of  plaintiff  the  payee.  Mutual  Loan  Fund 
Asso.  V.  Sudlow.  6  C.  B.  N.  8.  449. 

While  it  was  held  in  Strong  v.  Foster.  17  C.  B.  201. 

that  the  surety  was  not  discharged,  yet  the  Judges 

held  that  It  was  very  doubtful  if  It  oouid  be  shown 

by  parol  evidence  that  one  of  the  Joint  makers  was 

■«  surety. 

The  later  English  cases  have  not  followed  this 

^  L.  R.  A. 


doctrine  and  the  case  is  not  now  an  authority  on 
the  question  of  evidence. 

It  was  also  formerly  held  that  no  parol  evidence 
can  be  received  of  any  agreement  inconsistent  with 
what  appears  on  the  face  of  the  instrument,  but  If 
the  payee  assents  at  the  time  of  taking  a  Joint  note 
made  by  two.  that  one  shall  stand  as  surety,  it  may 
be  proved.    Man  ley  v.  Boyoot,  2  El.  &  Bl.  46. 

A  plea  in  equity  claiming  the  defendant  was 
surety  only  and  was  prejudiced  by  an  extension, 
and  that  the  defendant  signed  only  for  accommo- 
dation, allows  parol  evidence  where  the  relation  of 
the  parties  was  Imown  to  the  payee  and  accepted 
by  payee  as  such.  Pooley  v.  Harradlne.  7  El.  &  Bl. 
481;  Greenough  v.  McClelland,  2  EL  &  Bl.  424;  Ball 
V.  Oilson,  7  U.  C.  C.  P.  581;  fates  v.  Donaldson,  5 
Md.  889,  61  /  m.  Dec  283. 

Ab  to  vrinetpal  and  siarety  in  inttruments  %mder 

Parol  evidcQce  is  admissible  as  between  the 
debtors  on  a  bond  to  show  who  Is  the  principal  and 
who  Is  the  surety.'  Diokerson  v.  Ripley  County 
Comrs.  6  Ind.  128;  Cole  v.  Foz«  88  N.  a  468;  Holt  v. 
Bodey,  18  Pa.  207. 

Parol  evidence  Is  admissible  to  show  who  is  prin- 
cipal and  who  issurety  on  a  note  underseaL  Lewis 
V.  Harbin.  5  B.  Mon.  664;  Emmons  v.  Overton,  18  B. 
Mon.  648;  Scott  v.  Bailey,  23  Mo.  140. 

And  is  admissible  to  show  which  is  principal  and 
surety  on  a  note  under  seal,  where  the  promise  is 
joint  and  several  and  the  fact  is  known  at  the  time 
to  the  payee,  and  this  may  be  done  in  an  action  at 
law.  Creigh  v.  Hedriok,  6  W.  Va.  140;  Rogers  v. 
School  Trustees,  46  111.  428. 

And  it  may  be  shown  In  law  as  well  as  in  equity 
who  is  principal  and  who  is  surety  on  a  sealed  in- 
strument. Welfare  v.  Thompson,  88  N.  C  276: 
Smith  V.  Doak,  8  Tex.  216;  Bank  of.SteubenvUle  v. 
Hoge,  6  Ohio.  17. 

Parol  evidence  is  admissible  to  show  that  one  seal 
was  adopted  by  two  signers  of  a  note  so  as  to  show 
that  it  was  a  sealed  note  of  both,  and  who  is  prin- 
cipal and  who  it  surety.  Twitty  v.  Houaer,7  &  O. 
IN.B.168W 

Under  Miss.  Code  1857,  chap.  46,  allowing  the 
surety  to  have  the  debt  made  out  of  the  principal, 
parol  evidence  is  admissible  to  show  who  is  maker 
and  who  is  surety,  on  a  note  under  seal.  Ramey  v. 
Purvis,  88  Miss.  601:  Smith  v.  Clopton,  48  Miss.  66. 

While  evidence  is  not  admissible  in  law  to  show 
who  is  the  principal  and  who  is  the  surety  on  a 
scaled  instrument,  such  may  however  be  shown  in 
equity.  Deberry  v.  Adams,  9  Yerg.  52;  .Dozier  v. 
Lea.  7  Humph.  520. 

And  it  Was  held  that  it  could  not  be  shown 
which  of  two  signers  Is  principal  or  surety,  where 
the  promise  is  Joint,  and  signatures  under  seal. 
Oreen  v.  Lake,  2  Mackey,  162. 

The  same  was  held  where  the  promise  Is  Joint  and 
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eridenoe  Ib  admissible  to  sbow  (a)  that,  by 
B  onune  of  dealine  between  the  parties,  that 
f onn  of  execution  has  become  to  be  the  rocog- 
nized  and  adopted  form  by  which  the  obli- 
gation of  the  principal  is  entered  into ;  or  (b) 
that  the  instrument  was,  to  the  knowledge 
of  the  parties,  intended  to  be  the  obligation 
of  the  principal,  and  not  of  tlie  agent,  and 
1  hat  it  was  given  and  accepted  as  such ;  (c) 
tljut  un  instrument  which  is  so  ambiguous 
upon  its  face  as  to  render  it  uncertain  who 
was  intended  to  be  bound  was  known  to  be 
intended  to  be  the  obligation  of  the  princi- 
pal."   Mechem,  Ag.  %  448,  and  other  cases 


cited.     See  also  1  Am.  ft  Eng.  Encyclcm. 
Law,  890.  891.  o  ..      i- 

In  MetocUf  v.  WiUiamM,  104  U.  B.  98,  26  L. 
ed.  666,  Mr.  Justice  Bradley  says:  *"nM 
ordinary  rule,  undoubtedly,  is  that  if  a  per- 
son merely  adds  to  the  signature  of  his  name 
the  word  'Agent, '  Trustee, '  or  'Treasurer,  • 
without  disclosing  his  principal,  he  is  per- 
sonally bound.  The  appendix  is  regaMed 
as  a  mere  descriptio  penona.  It  does  not  of 
itself  make  third  persons  chargeable  with 
notice  of  any  representative  relation  of  the 
signer.  But  if  he  be  in  fact  a  mere  agent, 
trustee,  or  officer  of  some  principal,  and  is 


severs),  and  the  iDttrumeDt  was  under  MsL  Bprlflnr 
V.  Ba  nk  of  Mount  Fleassn  t,  85  U.  &  10  Pet.  864, 0  L. 
ed.4]a. 

AmIo  prCae^Ml  amdmniv  cnnotm  not  under  teal 

gmwraOy, 

Parol  evldfloce  Is  admlsBlble  to  show  who  Is  the 
prlndpal  and  who  Is  the  surety  on  a  note  where 
the  pialntUt  Is  the  payee  or  had  knowledge  of  the 
relation  of  the  signers  to  each  other.  Piper  v* 
Kewoomer,  85  Iowa,  tZU  Otis  v.  YonBtorob,  16  B.  L 
41;  Ward  v.  Btont,  88  HL  800:  Perry  v.  Hodnett,  88 
Ga.  108;  Rose  v.  Williams,  6  Kan.  488;  HaU  v.  Wit. 
ooz,  1  Mood,  ft  B.  66;  Taylor  v.  BorgesB,  5  Hurlst. 
ft  N.  1;  Matbeson  v.  Jones,  80  Oa.  806;  Orvls  v. 
Newell,  17  Oonn.  87;  Home  v.  Bodwell,  5  Oray.  46R 
Ilynn  v.  Madd,  87  OL  888:  Drew  v.  Dniry,  81  HI. 
800;  Kennedy  v.  Bvans.  81 DL  866:  firaoe  v.  Edwards, 
1  Stew.  (Ala.)  11«  IB  Am.  Deo.  83;  MoOarter  v. 
Turner,  48  Ga.  800:  Stewart  v.  Parker,  66  Ga.  666; 
Branob  Bank  at  Mohde  v.  James,  8  Ala.  840;  Fraser 
V.  McCk>nneU,  88  Ga.  868;  Welis  v.  Ofa*llnff.  8  Tannt. 
787;  Goats  v.  Swindle,  66  Mo.  81;  0*HoweU  v.  Kirk, 
41  Mo.  App.  688;  Smith  v.  Bing,'8  Ohio,  88;  Marsh  v. 
Consolidation  Bank,  48  Fa.  610:  Irvine  v.  Adams,  48 
Wis.  468.  88  Am.  Bep.  817;  Biley  v.  Grenr,  16  Wis. 
807;  Bank  of  St  Albans  v.  Smith,  80  Yt.  148. 

In  a  suit  by  tbe  payee.  It  may  be  shown  whloh  of 
the  siffners  of  a  note  Is  surety  or  maker  wbether  It 
appears  on  the  face  of  the  note  or  not.  School 
Itustees  V.  Sonthard,  81  TO.  App.  888. 

And  it  may  he  shown  who  Is  principal  and  who  Is 
surety  In  an  action  on  a  note  where  the  promise  is 
Joint  and  the  plaintiff  knew  of  the  relation  between 
tbe  siflrners.  Hindoo  v.  Bailey,  86  Ga.  486;  Vestal 
V.  Kniffht,  64  Ark.  87;  Harris  v.  Brooks,  81  Pick. 
186, 88  Am.  Deo.  864;  Brander  v.  Garrett,  10  La.  466; 
Barron  v.  Gady,  40  Mich.  868;  Corielle  v.  Allen,  18 
Iowa,  880;  Kelley  v.  GlUespie,  18  Iowa,  66;  StUlwell 
V.  Aaron,  60  Mo.  680, 83  Am.  Rep.  617. 

But  evidence  aUtmde  as  to  the  character  of  the 
siffuatures,  tbat  one  of  two  Joint  makers  is  surety. 
Is  inadmissible  where  It  is  not  shown  tbat  the  payee 
had  knowledge.  Neel  v.  Hardinir,  8  Met.  (Ky.)  847; 
Bobcrts  V.  Bane,  88  Tex.  885. 

And  it  was  held  In  Krltser  v.'MlUs.  8  OaL  81,  tbat 
evidence  as  to  prlnoipal  and  surety  was  Inadmis- 
sible In  an  action  on  a  Joint  note  where  nothing  ap- 
pean  to  indicate  but  what  botb  are  makers. 

Parol  evidence  is  Inadmissible  to  show  tbat  one 
party  alone  is  the  obligor  on  notes  where  he  and 
each  of  four  others  give  a  separate  note,  and  all 
sign  the  Interest  notes  and  the  proceeds  of  the 
notes  is  Invested  In  land  the  title  to  whloh  Is  placed 
In  all  five  of  the  parties.  Forsythe  v.  Kimball,  fll 
U.  a  281, 28  Led.  888. 

A  plea  that  a  Joint  signer  Is  surety  was  aDowed 
to  control  the  face  of  the  note  and  Judgment  weut 
against  the  surety  for  the  whole  of  the  debt, 
whereas  If  he  had  not  plead  suretyship  he  would 
only  have  been  held  liable  for  one  half  the  debt* 
Boberts  V.  Jenkins.  18  La.  468. 
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Parol  evidence  Is  admissible  to  show  who  Is  pcln- 
olpal  and  who  Is  surety  In  an  action  on  a  note 
against  the  persons  who  idgned  the  same,  where 
the  promise  is  Joint  and  several  and  the  pJalotlir 
had  knowledge  of  the  rehitlon  of  the  parties. 
Grafton  Bank  v.  Kent,  4  N.  H.  881.17  Am.  Dec  414; 
Lime  Bock  Bank  v.  MaUett,  34  Me.  647. 66  Am.  Deo. 
878, 48  Me.  848;  Mariner's  Bank  v.  Abbott  88  Ma. 
880;  Jones  v.  Fleming,  16  La.  Ann.  688;  Stevens  v. 
Oaks.  66  Mich.  848;  Cammlngs  v.  little,  46  Me.  188. 

And  parol  evidence  Is  admissible  to  prove  who  Is 
principal  and  who  is  surety.  In  an  action  on  a  note 
where  the  promise  Is  Joint  and  several  and  the  stat- 
ute provides  for  determining  that  relation  In  en- 
tering up  Judgment.  Brenner  V.  Bgly,  28  Kan.  188^ 
Turner  v.  Miller,  88  Kan.  44;  Foote  v.  Spra^ue,  IB 
Kan.  166;  Kupfer  v.  Sponhorat,  1  Kan.  76c  Boss  v. 
Madden.  Id.  446. 

Parol  CTldenoe  Is  admissible  to  show  the  relatlOD 
of  signers  of  a  note  as  principal  and  surety  where 
It  does  not  appear  from  the  face  of  tbe  paper,  un* 
der  Ga.  Act  80  Dec  1886,  authorizing  security  to 
make  a  special  defense.  Bank  of  St.  Marys  v. 
Mumf ord,  6  Ga.  44. 

Parol  evidence  Is  admlaslble  to  prove  who  Is  the 
surety  where  the  note  reads.  **We  Jointly  and  sev- 
erally promise,**  where  tbe  note  is  held  by  payee. 
Smmons  v.  Overton,  18  B.  Mon.  647:  First  Mat  Bank 
of  Covington  v.  Gaines,  87  Ky.  687. 

But  to  the  contrary  it  was  formerly  held  that 
parol  evidence  is  Inadmissible  to  show  which  of  the 
signers  to  a  note  is  principal  or  surety  in  an  action  • 
by  an  alleged  surety  against  tbe  maker  where  ail 
the  parties  sign  as  principals  and  the  promise  is 
Joint  and  severaL  Hendrkkson  v.  Hutchinson,  28 
N.J.L.180. 

Parol  evidence  Is  inadmissible  to  sbow  which  are 
sureties  where  the  note  Is,  **  We  Jointly  and  several- 
ly promise,**  and  Is  signed,  "A.  B.,**  'KJ,  D.,"  **R.  F.,** 
and  there  Is  no  evidence  to  show  that  the  payee 
knew  that  anyone  was  a  surety.  As  between  the 
signers  themselves  it  would  be  different  Wlleoo 
v.  Foote,  11  Met  886;  Shriver  v*  Lovejoy,  88  UsL 
674;  Bull  v.  Allen,  18  Oonn.  lOL 

After  fudffmenU 

Evidence  Is  admissible  In  equity  to  show  wbioa 
of  tbe  makers  of  a  note  is  principal  and  which  Is 
surety,  even  after  Judgment  Davis  v.  Mlkell,  1 
Freem.  Oh.  (Miss.)  648. 

The  relation  of  the  parties  as  principal  and  surety 
was  shown  In  a  case  where  a  Judgment  was  ren- 
dered against  a  principal  and  surety  and  taken  up 
by  a  renewal  with  another  surety.  Shufelt  v. 
Moore,  08  Mich.  664. 

A»  between  the  Migon^ 

In  a  suit  between  the  signers  of  a  note,  parol  evi- 
dence Is  admissible  to  show  who  Is  principal  and 
who  is  surety  or  oo-surety.  Dnnn  v.  Sparks,  7  Ind. 
480;  Cmythome  v.  Swinburne,  14  Yes.  Jr.  118t 
Sayles  V. Sims, 78  N.  T.  6(0;  SIsson  v.Barrett8K« 
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In  fthe  habit  of  expieBsiDe  in  that  way  hia 
xepreseDtative  character  in  nis  dealings  with 
a  piurticular  party,  who  recognizes  him  in 
that  character,  it  would  be  contrary  to  JuAtice 
and  truth  to  construe  the  documents  thus 
made  and  used  as  his  personal  oblip;ation, 
contrary  to  the  intent  ox  the  parties." 

In  Kean  y.  Davis,  21  N.  J.  L.  688,  47  Am. 
Dec.  182,  Chief  Justice  Green  says :  **  The 
question  is  not,  what  is  the  true  construction 
of  the  lan/^uage  of  the  contracting  party? 
Whose  language  is  it?  And  the  eTidence  is 
not  adduc^  to  discharge  the  agent  from  a 
personal  liability  which  be  has  assumed,  but 
to  prove  that  in  fact  he  never  incurred  that 


liability;  not  to  aid  in  tbe  construction  of 
the  instrument,  but  to  prove  whose  instru- 
ment it  is.  Now,  it  is  true  that  the  construc- 
tion of  a  written  contract  is  a  question  of 
law,  to  be  settled  by  the  court  upon  the 
terms  of  the  instrument.  But  whether  the 
contract  was  in  point  of  fact  executed,  when 
it  was  made,  and  by  whom  it  was  made,  are- 
questions  of  fact,  to  be  settled  by  a  jury, 
and  are  provable  in  many  instances  by  parol, 
even  though  the  proof  conflicts  witn  the- 
language  of  the  instrument  itself." 

In  Btcks  v.  ffinde,  9  Barb.  528,  where  an 
agent  drew  a  bill  on  his  principal  for  a  debt 
due  from  the  principal  to  the  payee,  adding 


T.  tfOs  Oldham  v.  Broom,  88  Ohio  St.  41;  Knopf  v. 
Morel,  111  Ind.  57U;  KJepper  v.  Borchsenlus,  18  HL 
App.  818;  Oarpenter  v.  King,  9  Met.  511, 48  Am.  Deo. 
415:  Brown  v.  Stewart,  4  Md.  Oh.  868. 

And  evidenoe  was  admitted  ahowlnff  the  olroam- 
■tances  of  obtalolnff  a  signature  of  another  party 
under  that  of  the  obUgon  of  a  note,  to  ^ow  that 
be  was  not  a  co-surety  but  only  a  surety.  Malms 
T.  Wordehoff,  14  Wis.  IB. 

A  party  who  simis  a  note  as  surety  two  months 
after  It  has  been  jointly  executed  and  delivered  by 
two  othors  can  show  that  it  did  not  impose  any 
liability  on  him,  and  after  a  Judgment  has  been 
rendered  against  all  the  signers  be  may  show  in  a 
suit  by  one  for  contribution  that  he  is  not  a  surety, 
hut  as  to  him  both  the  others  are  makers.  Mc- 
Mahan  v.  Oeiger,  7B  Mo.  14S,  89  Am.  Bep.  480. 

As  between  themselves  or  a  holder  with  knowl- 
edge. It  may  be  proved  what  the  relation  of  the 
parties  to  a  note  is,  and  who  is  principal  and  who 
are  sureties.   Whltehouse  v.  Hanson.  4ii  N.  H.  9. 

The  relation  of  the  parties  on  a  note  may  be 
shown  by  parol  evidence,  whether  they  are  prin- 
cipal or  sureties  of  the  same  or  sureties  of  each 
other ;  and  this  is  so  where  one  signs  as  *' surety  ** 
when  the  prior  signer  as  surety  did  not  know  of 
such  signing.    Chapeze  v.  Young,  87  Ky.  476w 

Parol  evidence  is  admissible  to  show  which  are 
sureties  where  a  note  reads,  **We  Jointly  and  sev- 
erally promise,**  signed  A.  B.,  C.  D.,  B.  F.,  surety, 
O.  H.,  surety,  and  0.  D.  dalmed  that  he  was  surety 
for  A.  B.,  where  the  note  had  come  to  the  posses- 
sion of  one  of  the  signers.  McGee  v.  Prouty,  9 
Met.  M7, 48  Am.  Dec.  409. 

It  may  be  proved  by  parol  that  the  relation  of 
tbe  parties  to  each  other  on  a  note  is  different 
from  that  of  payee  and  indorsee,  as  that  all  the 
parties  were  Joint  inlnclpals  or  some  Joint  sureties. 
Sweet  V.  McAllister,  4  AUen,  868. 

Parol  evidence  is  admissible  to  show  which  party 
to  a  note  is  principal  and  which  is  surety  as  be- 
tween themselves  where  the  note  reads  **We  or 
etcher  of  us  promise,**  and  is  signed  ^A.  B.,  C  D^ 
B.  F.,  Sureties.**   Apgar  v.  Hiler,  IM  N.  J.  L.  812. 

Parol  evidenoe  is  admissible  to  show  the  relation 
of  the  parties  to  a  note  as  between  themselves,  and 
although  the  word  ^* security**  is  annexed  to  a 
signature,  it  may  be  shown  that  such  party  is  a 
principal  debtor.   Bobison  v.  Lyle,  10  Barb.  S12, 

And  is  admissible  to  show  the  true  relation  of 
the  signers  and  that  all  are  not  co-sureties  who 
may  appear  to  be  so,  notwithstanding  the  fact  that 
the  word  **  surety  **  appears  in  conneotlon  with  two 
of  the  signers.   Adams  v.  Flanagan,  88  Yt  400. 

In  an  action  for  contribution  for  money  paid, 
parol  evidence  Is  admissible  to  show  the  true  reli^ 
tlons  of  the  parties,  no  matter  what  the  form  of 
the  Instrument  is,— and  the  signer,  apparently  a 
surety,  may  be  shown  to  have  been  a  Joint  maker. 
Mansfleld  v.  Edwards,  186  Mass.  15, 49  Am.  Bep.  1; 
Water  Power  Go.  v.  Brown,  28  Kan.  878;  Martin  v. 
Marshall,  60  yt.82L 

90L.R  A. 


Condliiorua  stgnatum  and  eontradietory  eontraeU^ 

Party  signing  a  note  conditionally  on  the  prom^ 
ise  that  another  should  also  sign  the  same  may 
show  that  fact  when  the  agent  of  the  payee  and 
plaintiff  had  knowledge  of  such  agreement.  Miller 
V.  Gamble,  4  Barb.  148. 

Parol  evidence  of  the  contents  of  a  lost  letter  was 
allowed  to  prove  that  the  dgnature  to  a  note  wa» 
obtained  by  an  agreement  that  ^you  will  not  be- 
responsible  on  it,**  was  made  before  signing,  in  a 
suit  by  the  payee.    Hunter  v.  lanlus,  83  Tex.  677. 

On  tbe  oontrary,  it  was  held  in  Indiana  that 
evidence  is  not  admissible  to  prove  that  the  maker 
of  a  note  was  not  to  be  bound  unless  another  party 
also  signed  the  note,  although  tbe  note  on  its  face 
said  that  it  was  given  to  secure  the  payment  of  the 
A.  B.  ohureh  debt  Qanin  v.  Bsterly  Harvestmg 
Maoh.  On.  8  L.  B.  A.  808, 118  Ind.  872. 

And  parol  evidence  that  the  treasurer  of  a  sav- 
ings bank  agreed  that  the  bank  would  not  look  to- 
a  signer  who  was  surety  for  payment  if  he  would 
sign  the  note  is  inadmissible  as  contradicting  the 
writing.  Barnstable  Sav.  Bank  v.  Ballou,  119  Mass. 
487. 

So  parol  evidence  Is  inadmieeible  as  against  the* 
payee  where  tbe  note  is  Joint  and  several  in  order 
to  show  that  the  payee  agreed  to  a  parol  agree- 
ment different  from  that  expressed  on  the  paper, 
affecting  the  relation  and  liability  of  the  parties. 
Thompson  v.  Hall,  45  Barb.  814. 

Bxtrinsic  evidence  may  show,  as  between  the- 
parties  to  a  note,  that  It  was  signed  for  accom- 
modation merely  of  the  payee,  and  that  there  was- 
no  consideration.  But  under  such  a  defense,  a 
contemporaneous  written  agreement  to  prove  that 
the  payee  relied  on  indemnity  security  and  agreed 
not  to  enforce  the  note  is  inadmiSBible.  Lebanon 
Sav.  Bank  v.  Penney,  44  Minn.  214. 

Parol  evidence  Is  not  admissible  to  prove  that  the- 
obligor  of  a  note  was  not  to  be  bound  on  the  hap- 
pening of  a  contingency.  Ely  v.  Kilborn,  6  Denio, 
U4. 

And  is  inadmissible  to  supply  the  name  of  a 
principal  in  a  note  which  shows  on  its  face  to  have- 
been  executed  by  the  sureties  but  never  filled  out 
nor  signed  by  the  prindpaL  Heman  v.  Francisco, 
12  Mo.  App.  559. 

One  who  expressly  says  on  the  fkce  of  the  note- 
that  **all  whose  names  are  signed  to  or  indorsed 
upon  this  note  expressly  agree  to  be  held  as  prin- 
cipal debtors**  cannot  show  that  he  is  a  surety. 
Menaugh  v.  Chandler,  89  Ind.  94. 

A  Joint  obligor  on  a  note  may  show  as  betweeor 
the  parties  that  he  was  a  partner  with  the  plaintiff,, 
who  could  not  recover  of  him  in  an  action  of 
assumpdt.   Pollard  v.  Stanton,  5  Ala.  451. 

In  the  preparation  of  this  note,  the  cases  ariaing- 
out  of  suits  on  bills  of  exchange,  drafts,  oheck» 
and  indorsements  have  not  been  included  as  more' 
properly  .subject-matter  of  another  note.      L  T. 
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the  word  "Agtjnt**  to  hig  signature,  and  the 
payee  knew  that  the  drawer  was  authorized 
by  his  principal  to  draw  the  bill  as  his 
Agent,  and  it  was  tlie  understanding  of  all 
parties  that  the  drawer  signed  only  as  a^ent, 
and  not  with  a  view  of  binding  himself,  it 
was  held  that  the  drawer  was  not  personally 
liable  on  the  bill.  To  the  rule  that  extrin- 
sic evidence  cannot  be  received  to  contradict 
or  vary  the  terms  of  a  valid  instrument, 
there  are  manj  exceptions.  As  between  the 
original  parties,  the  consideration  may  be 
Impeached ;  fraud  or  illegality  in  its  incep- 
tion may  be  shown.  It  may  oe  shown  that 
the  note  was  delivered  conditionally,  or  for 
a  specified  purpose,  only ;  that  it  was  made 
for  accommodation,  merely ;  if,  by  mistake, 
one  party  indorses  before  another,  such  mis- 
Cake  may  be  shown  to  relieve  him  from  his 
apparent  liability ;  that  a  party  who  indorses 
his  name  upon  the  back  of  a  note  may  be 
maker  or  indorser,  dependent  upon  parol 
proof  as  to  when  he  placed  his  signature ; 
that,  although  the  legal  effect  of  successive 
indorsements  is  to  make  the  indorsers  liable  to 
«ach  other  in  the  order  of  time  in  which  they 
signed  their  names,  vet  such  legal  effect  may 
be  rebutted  by  parol  proof  that  all  were  ac- 
commodation indorsers,  and,  by  agreement 
among  themselves,  cosureties;  that  the  fact 
of  a  note  being  joint  and  several  did  not  ex- 
clude proof  that  one  of  the  signers  was  a 
surety,*  merely,  and,  where  the  creditor  knew 
the  fact  of  suretyship,  an  extension  of  time, 
for  a  consideration,  without  the  consent  of 
«uch  surety,  released  the  surety.  Stevens  v. 
Oaks,  SB  Mich.  843 ;  Farwell  v.  Ensign,  66 
Mich.  600. 

In  Hubbard  v.  Gurney,  64  N.  Y.  463,  Ohief 
Justice  Church  says :  "*  The  contract  was  in 
all  respects  the  same,  whether  defendant  was 
principal  or  surety.  In  either  case  it  was 
an  absolute  promise  to  pay  one  thousand 
dollars  one  day  after  date;  nothing  more, 
nothing  less.  .  .  .  The  fact  is  collateral 
to  the  contract,  proving  simply  the  relation 
of  the  parties.  This  is  an  extrinsic  circum- 
stance, not  affecting  the  contract  made ;  but 
it  operates,  when  knowledge  of  it  is  brought 
home  to  the  creditor,  to  prevent  him  from 
changing  the  contract,  or  making  a  different 


one  with  the  principal  debtor,  without  the 
consent  of  the  surety,  of  from  realizing  anj 
security  held  for  the  payment  of  the  debt. 
.  .  .  The  fact  proved  by  extrinsic  evi- 
dence, and  that  the  creditor  had  knowledge 
of  it,  is  as  potent,  not  in  vaiyinf  the  con- 
tract, but  in  imposing  certain  duties  and 
obligations  upon  the  creditor,  in  his  subse- 
quent dealings  with  the  principal  debtor  in 
respect  to  the  contract." 

As  is  so  often  said,  it  is  the  intent  of  the 
parties  which  is  to  be  carried  out  by  the 
courts.  The  rule  that  rejects  words  added 
to  the  siirnature  is  an  arbitrary  one.  Its  rea- 
son is  not  so  much  that  the  words  are  not,  or 
may  not  be,  suggestive,  but  that  they  are 
but  suggestive,  and  the  instrument,  as  a 
whole,  is  not  sufficiently  complete  to  point 
to  other  parentage.  The  very  su^^gestiveness 
of  these  added  words  has  given  rise  to  an  ir- 
reconcilable confusion  in  the  authorities  as 
to  the  \egfi\  effect  of  such  an  instrument.  Ex- 
trinsic evidence,  therefore,  is  admissible  in 
such  case,  between  the  immediate  parties,  to 
explain  a  suggestion  contained  on  the  face 
of  the  instrument,  and  to  carry  out  the  con- 
tract actually  entered  into  as  suggested,  but 
not  fully  shown,  by  the  note  Itself.  The 
presumption  that  persons  dealing  with  ne- 
gotiable instruments  take  them  on  the  credit 
of  the  parties  whose  names  appear  should  not 
be  absolute  in  favor  of  the  immediate  payee, 
from  whom  the  consideration  passed,  who 
must  be  deemed  to  have  known  all  the  facts 
and  circumstances  surroundine  the  inception 
of  the  note,  and  with  such  knowledge  ac- 
cepted a  note  containing  such  a  suggestion. 
In  the  case  of  Tilden  v.  Barnard,  48  Mich. 
876,  38  Am.  Rep.  197,  under  a  state  of  facts 
similar  to  those  offered  to  be  shown  here,  it 
was  held  that  defendants  there  were  not  lia- 
ble. We  think  that  in  the  present  case  de- 
fendant was  entitled  to  make  the  showing 
offered.  Under  the  general  issue,  defendant 
was  entitled  to  give  in  evidence  any  matter 
of  defense  going  to  the  existence  of  any  prom- 
ise having  legal  force,  as  against  him.  1 
Shinn,  PI.  &  Pr.  §  740. 

The  judgment  is  reversed  and  a  new  trial 
ordered. 

The  other  Justices  concurred. 
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One  of  a  clajw  of  students  to  whom 
permission  is  g^iTen  npon  request  to 
inspect  a  power  house  cannot  reooTer 

for  Injuries  reoeived  by  fallinfirinto  an  uncovered 

Note.— The  law  as  to  assumption  of  riske,  by 
mere  Uoenaees  In  gofnfir  upon  the  premises  of 
■another  is  well  iilustrated  by  the  above  decision. 
The  same  rule  is  discussed  and  applied  In  other 
-cnaes  in  this  series  as  follows:  Redliran  v.  Boston  & 
M.  K.  Co.  14  L;  R.  A  276,  1S6  Mass.  44;  Gordon  v. 
20  L.  R.  A. 


6ci*  also  24  L.  R.  A.  216. 


vat  of  boiliniT  water  while  making  the  inqwotion 
of  the  premises. 

(June  21, 1888.)  • 

APPEAL  by  plaintiff  from  s  Judgment  of 
the  Court  of  Common  Pleas  in  favor  of  de- 
fendant in  an  action  brought  to  recover   dam- 
ages for  personal   injuries   alleged   to   hav« 
resulted  from  defendant's  negligence.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

Cummings,  9  L.  R.  A.  640.  and  note^  152  Mass.  518: 
Schmidt  v.  Bauer,  5  L.  B.  A.  680.  and  note^  80  OaL 
565;  Manniner  v.  Chesapeaice  &  O.  R.  Oo.  16  L.  R.  A. 
271.  96  W.  Ya.  829;  Hart  v.  Cole,  16  L.  R.  A  fifiT,  IM 
Mass.  475;  Stersrer  v.  Van  Sioklen,  16  L^  R.  A.  610^ 
182N.Y.400. 
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Argued  before  Alyey.  CA./.,  and  Robinson, 
3ryan,  McSberry,  and  Jtoberta.  JJ. 

Mestn.  C*  Hopewell  Warner*  J.  V.  L. 
Findley,  and  Thomas  Mackenzie  for  ap- 
pellant 

MeMTB.  R.  D.  Horriion,  H.  Munnlk- 
Jftiayseiit  and  N*  P.  Bond  for  appellee. 

Roberts,  J.,  delivered  the  opinion  of  the 

On  the  third  of  February,  1892,  John  W. 
8avil]e,  Principal  of  the  Baltimore  Manual 
Training  School,  addressed  a  note  to  J.  Ed- 
ward Hambleton,  the  President  of  the  Balti- 
more Traction  Company,  in  the  following 
words : 
"^  Baltimore  Manual  Training  School,  811  to 

827   Cortland    Street,    John  W.    Baville, 

Principal. 

"February  8,  1892. 
^President  Hambleton: 

•*  Bir — Will  you  kindly  grant  permission  to 
the  graduating  class  of  this  school  to  visit 
the  power-house  of  the  Baltimore  Traction 
Company? 

"Respectfully. 
"John  W.  Saville." 

Upon  which  was  indorsed  the  following: 

"Admit  the  class  as  requested. 

"T.  Edward  Hambleton, 

"  President. " 

The  appellant,  who  was  then  a  student  in 
the  Manual  Training  School  of  Baltimore, 
and  a  member  of  the  graduating  class  there- 
in, together  with  thirty  or  more  scholars  and 
teachers  of  said  school,  on  the  12th  of  Feb- 
ruary, 1892,  visited  the  power  house  of  the 
appellee,  located  on  Druid  Hill  avenue,  in 
Baltimore  city,  and  were  admitted,  and 
whilst  passing  through  the  building  the  ac- 
<cident  happened  which  occasioned  wis  suit. 
On  the  28th  of  October,  1892,  the  appellant 
brought  suit  in  the  court  below,  and  on  the 
16th  of  February,  1893,  filed  his  declaration, 
•embodying  therein  the  facts  relied  upon,  and 
claiming  damages  for  the  injury  which  his 
son  had  sustained  bv  the  allej^ed  negligence 
of  the  appellee.  The  appellee,  upon  the  fil- 
ing of  the  declaration,  demurred  thereto,  and 
on  issue  joined  thereon  the  court  sustained 
the  demurrer  and  entered  judgment  for  the 
spoellee.  This  appeal  is  taken  from  the 
rufing  and  judgment  of  the  court  below  on 
the  demurrer.  The  declaration  contains  two 
counts,  the  first  of  which  contains  the  follow- 
ing averments: 

1.  "That  the  plaintiff  on  or  about  the  12th 
day  of  February,  1892,  whilst  a  student  in 
the  Manual  Training  School  of  Baltimore, 
and  a  member  of  the  graduating  class  there- 
in, was,  with  thirty  odd  other  scholars  and 
the  teachers  thereof,  granted  special  written 
permission  by  the  defendant  company  to  visit 
a  certain  power-house  situated  on  Druid  Hill 
avenue,  in  said  Baltimore  city,  and  the  prop- 
erty of  the  defendant,  for  the  purpose  of  view- 
ing and  examining  the  works  and  machinery 
therein  contained.  That  on  the  day  in  ques- 
tion, in  pursuance  of  the  said  authority  so  to 
do,  he,  in  company  with  his  said  fellow  stu- 
dents and  some  of  the  teachers  of  said  school 
was,  after  the  presentation  of  said  written 
permission  to  defendant's  agent  or  employ^ 

^  L.  R  A. 


in  charge  of  said  premises,  admitted  to  the 
said  power-house  for  the  purpose  aforesaid, 
and  was  thereupon  taken  in  charge  by  one  oif 
defendant's  agents  or  employes,  who  proceed- 
ed to  show  the  plaintiff  and  his  companions 
through  the  ground  floor  of  said  premises, 
and  who  afterwards  conducted  them  to  the 
cellar  or  basement  of  said  building  for  the 
purpose  of  showing  them  the  workings  of  the 
cable  and  other  machinery  therein  contained, 
and  for  a  while  remained  with  the  said  party, 
warning  them  as  they  proceeded  and  ap- 
proached certain  machinery  to  guard  against 
particular  portions  thereof,  which  he  pointed 
out  to  them  as  dangerous;  that  afterwards, 
and  whilst  in  the  midst  of  said  examination, 
the  said  employ^  abandoned  the  said  party 
and  left  them,  instructing  them,  as  he  did  so, 
to  look  around  for  themselves,  without  how- 
ever, warning  them  of  any  further  danger; 
that  afterwards,  whilst  thus  looking  around 
for  themselves  upon  said  premises,  in  the 
exercise  of  due  care  and  caution,  and  with- 
out fault  on  his  part  thereunto  contributing, 
plaintiff  suddenly,  without  warning  or  means 
of  preventing  it,  fell  into  a  vat  or  a  sink 
some  two  ana  a-half  feet  deep,  full  or  nearly 
so  of  boiling  water,  which  vat  or  sink  was 
flush  or  even  with  the  floor  uncovered  or 
open,  and  situated  in  a  part  of  the  building 
insufficiently  lighted,  but  through  which 
portion  of  the  premises  the  course  of  the  ex- 
amination permitted  by  defendant  led  plain- 
tiff and  his  companions,  of  which  vat  or  sink 
he  had  no  previous  knowledge,  and  which, 
owing  to  the  insufficient  lighting  of  the  said 
cellar  or  basement,  plaintiff  was  unable  to 
see  in  time  to  prevent  falling  therein,  of 
which  dangerous  pitfall  neither  the  company 
nor  its  agents  had  warned  him  to  guard 
against,  although  its  existence  and  dangerous 
character  and  plaintiff's  ignorance  thereof 
were  known  to  the  defendant,  contrary  to  the 
duty  of  the  defendant,  in  the  premises,  in 
conseouence  of  which  neglect  on  the  part  of 
the  said  defendant,  and  by  reason  of  no  other 
matter  or  thing  whatsoever,  and  especially 
by  reason  of  no  negligence  or  want  of  due 
care  on  his  the  said  plaintiff's  part  thereto 
contributing,  he  was  so  badly  scalded  about 
the  lower  part  of  his  body  that  he  has  been 
for  a  long  time  confined  to  his  bed,  and  bv 
reason  thereof  has  become  and  is  sore,  sick 
and  disabled,  and  has  been  furthermore  per- 
manently injured  and  rendered  unfit  to  earn 
his  livelihood  by  labor  as  heretofore. 

2.  "  And  for  that  the  defendant,  at  the  time 
of  the  happening  of  the  grievances  hereinafter 
complaint  of,  was  possessed  of  certain  prem- 
ises, known  as  a  power  house,  located  on 
Druid  Hill  avenue,  in  the  city  of  Baltimore, 
in  the  basement  or  cellar  of  which  premises 
was  a  certain  well -hole,  vat  or  sink,  between 
two  or  three  feet  deep,  filled  with  boiling 
water,  not  covered  by  a  lid  nor  protected  by 
railings  or  guards,  but  left  by  the  defendant 
in  an  open,  unsafe,  and  dangerous  condition, 
unsuitable  for  the  protection  from  injury  of 
those  persons  who  might  be  lawfully  in  said 
cellar  and  ignorant  of  its  existence,  contrary 
to  the  duty  of  the  defendant  in  the  premises ; 
yet  so  it  was,  that  the  plaintiff,  a  membei 
of  the  graduating  class  of  the  Manual  Train- 
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ing  School  of  Baltimore,  whilst  passing 
through  the  said  basement  or  cellar,  alonff 
with  certain  other  parties,  for  the  purpose  of 
inspecting  the  machinery  therein  contained, 
having  been  admitted  thereto  by  express  per- 
mission of  the  defendant,  and  in  pursuance 
of  the  instructions  and  order  of  one  of  de- 
fendant's officers  to  the  engineer  or  employ^ 
in  charge  of  said  power-house,  being  igno- 
rant of  the  Existence  of  said  well -hole  or  sink, 
and  not  having  b^n  warned  by  the  defend- 
ant to  guard  against  it,  although  the  said 
well  hole  or  sink  was  in  a  portion  of  the 
cellar  through  which  the  course  of  plain- 
tiff's examination,  as  aforesaid,  led  him, 
and  which  cellar  was  sufficiently  lighted  for 
an  examination  of  said  machinery,  but  in- 
sufflcientlv  lighted  to  disclose  the  presence 
of  said  hole  or  sink,  in  consequence  of  which 
insufficient  lighting  plaintiff  was  prevented 
from  seeinff  the  said  hole  or  sink  in  time  to 
save  himself  from  falling  therein,  of  which 
sink  he  had  not  been  warned  by  the  defend- 
ant or  its  asents,  although  its  existence  and 
dangerous  (maracter  and  plaintiff's  ignorance 
thereof  were  known  bv  the  defendant,  to  make 
plaintiff's  passage  through  said  cellar  ex- 
ceedingly dangerous. 

**  Ana  the  plaintiff  further  sa^s,  that  whilst 
in  the  course  of  his  examination  of  the  ma- 
cliinerv  in  said  cellar,  and  whilst  in  the  exer- 
cise of  due  care  and  caution,  he  fell  into  the 
said  well  or  sink  and  was  seriously  scalded, 
buraed,  and  injured  without  fault  on  his,  the 
plaintiff's  part,  thereiinto  contributing,  but 
hy  reason  of  the  neglect  of  the  defendant  in 
Deitlier  warning  him  of  the  existence  of  said 
well -hole  or  sink,  nor  in  guarding  or  cover- 
ing said  hole  so  as  to  make  plaintiff's  pas- 
sage throuj^h  said  premises  reasonably  safe ; 
Wiiereby,  to  wit,  by  reason  of  defendant's 
negligence  and  by  reason  of  no  other  matter 
or 'thing  whatever,  and  especially  by  reason 
of  no  want  of  due  care  on  the  part  of  the 
plaintiff,  he,  the  plaintiff,  has  been  perma- 
nently disabled,  and  rendered  unfit  to  earn 
his  livelihood  by  labor  as  heretofore,  and  has 
been  for  a  long  time  confined  to  his  bed,  and 
has  suffered  great  pain  of  body  and  anxiety 
of  mind,  etc." 

The  demurrer  concedes  the  facts  presented 
b^  the  appellant's  pleading,  and  the  Ques- 
tion for  our  consideration  is.  Do  the  facts 
stated  entitle  the  appellant  to  maintain  his 
action  for  the  recoverv  of  damages  for  the 
alleged  wrongs  which  he  claims  to  have  sus- 
tained ?  The  authorities  appear  to  have  class- 
ified this  subject  under  these  heads,  to  wit : 
(1)  bare  licensees  or  volunteers;  (2)  those 
who  are  expressly  invited  or  induced  by  the 
active  conduct  of  the  defendant  to  go  upon 
the  premises ;  (8)  customers  and  others  who 
go  there  on  business  with  the  occupier. 

Each  case  must  largely  depend  upon  the 
circumstances  attending  the  occurrence,  and 
it  is  not  infrequently  found  to  be  difficult  to 
determine  whether  the  injured  party  is  a  mere 
licensee  or  whether  he  is  on  the  premises  by 
the  implied  invitation  or  enticement  of  the 
owner  or  occupier.  Those  who  enter  on  busi  • 
ness  usually  experience  but  small  difficulty 
in  defining  their  legal  status.  There  ought 
to  be  no  controversy  in  this  case  as  to  the 
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object  which  the  appellant  had  In  seeking 
admission  to  the  power-house  of  the  appel- 
lee. It  certainly  was  not  for  the  benefit  of 
the  appellee  that  the  visit  was  made,  but  it 
clearly  was  a  mere  llcenae  from  the  appel- 
lee, assenting  to  the  visit  of  the  appellant 
and  his  schoolmates,  to  an  examination  of 
the  works  and  machinery  in  the  power-house, 
for  the  purpose  of  gratifying  their  curioeity 
or  of  improving  their  knowledge  of  the 
workmanship  of  the  machinery  and  of  the 
manner  in  which  such  power  was  applied  in 
moving  the  cars  upon  toe  streets  of  the  city. 
There  could  not  have  been,  under  these  cir- 
cumstances, any  possible  opportunity  for 
misconception  as  to  the  intention  of  the  re- 
spective parties.  Where  could  benefit  ac- 
crue to  the  appellee  by  the  visit  of  these 
young  men  on  the  occasion  mentioned? 
Whf^n  the  president  of  the  appellee  indorsed 
on  the  application  of  Mr.  Saville,  *^  Admit 
the  class  as  reouested, "  could  anv  reasonable 
inference  be  arawn  from  such  indorsement 
that  the  appellee  was  seeking  to  entice,  al- 
lure, or  induce  the  plaintiff  and  his  associ- 
ates to  visit  the  power-house  in  question. 
The  building  in  question  was  not  constructed 
or  used  for  exhibition  or  display,  and  the 
permission  granted  could  only  have  been  in- 
tended to  give  the  graduating  clasF  of  the 
Manual  Training  School  an  opportunity  to 
see  and  observe  the  application  oi  vast  power, 
obtained  through  the  instrumentality  of  ma- 
chinery of  unusual  character  and  thus  supply 
the  class  with  an  interesting  object  lesson  in 
practical  mechanics.  The  vat  or  sink  in 
question  was  one  of  the  appliances  in  use  by 
the  appellee  at  the  time  of  the  happening  of 
the  accident,  for  the  purpose  of  aiding  in 
the  accomplishment  of  the  work  to  be  done, 
and  was  not  placed  there  as  a  man- trap. 

That  it  was  located  in  a  part  of  the  build* 
ine  which  was  insufficiently  lighted  to  en- 
able the  appellant  to  see  in  time  to  prevent 
falling  therein,  was  not  negligence  foirly 
imputable  to  the  appellee,  or  rather  was  it 
negligence  on  the  part  of  the  appellant  to 
grope  about  in  a  house  dedicated  to  the  use 
of  dangerous  machinery  and  appliances  lo- 
cate in  an  insufficiently  lighted  place? 
Take  as  illustrating  this  view,  the  case  of 
Pierce  v.  Whit€(mib,  48  Vt  127,  21  Am.  Rep. 
120,  where  the  plaintiff  went  at  nifht  to  de- 
fendant's house  to  buy  oats.  The  defendant 
had  no  oats  which  be  wished  to  sell,  but  by 
reason  of  the  plaintiff's  importunity  he 
agreed  to  sell  him  some,  and  they  went  to- 
gether to  the  bam,  where  the  oats 'were  kept, 
while  the  defendant  was  seekine  a  measure 
the  plaintiff  walked  about  the  barn  in  the 
dark,  and  fell  through  a  hole  in  the  floor, 
and  was  severely  injured.  The  court  held 
that  traveling  about  the  granary  in  the  dark, 
not  only  contributed  to  the  injury,  but  was 
tiie  cause  of  it,  and  that  plaintiff  was  not  lia- 
ble. It  has  not  been  contended  that  the  vat 
or  sink  was  such  tliat  the  appellee  in  the 
conduct  of  the  business  might  not  lawfully 
construct  or  use,  nor  Is  it  claimed  that  the 
injury  happened  through  the  willful  or  wan- 
ton misconduct,  or  gross  negligence  of  the 
appellee.  As  already  stated,  it  is  oftentimes 
difficult  to  determine  whether  the  circmn- 
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gtanoea  make  a  case  of  invitatloii  or  only  of 
mere  licenie.  The  principles,  says  Mr. 
Campbell  in  his  treatise  on  Kegllgence,  ap- 
pear to  be  that  invitation  is  inferred  where 
there  is  a  common  interest  or  mutual  ad- 
vantage, whilst  a  license  is  inferred  where 
the  object  is  the  mere  pleasure  or  benefit  of 
the  person  usinr  it.  ifqually  pointed  is  the 
language  of  mr.  Chief  Jn^tice  Bigelow  in 
delivering  the  opinion  of  the  court  in  Buoeeny 
V.  (Hd  (Mcmy  d  21.  B.  Co,,  10  Allen,  868,  87 
Am.  Dec.  6^4,  where  he  says :  **  In  order  to 
maintain  an  action  for  an  injury  to  person  or 

Sroperty  by  reason  of  negligence  or  want  of 
ue  care,  there  must  be  snown  to  exist  some 
obligation  or  duty  towards  the  plaintiff, 
which  the  defendant  has  left  undischarged 
or  unfulfilled.  This  is  the  basis  on  which 
the  cause  of  action  rests.  There  can  be  no 
fault,  or  negligence,  or  breach  of  duty,  where 
there  is  no  act,  or  service,  or  contract,  which 
a  party  is  bound  to  perform  or  fulfill.  All 
the  cases  in  the  books,  in  which  a  party  is 
sought  to  be  charged  on'  the  grcund  that  he 
has  caused  a  way  or  other  place  to  be  incum- 
bered, or  suffered  it  to  be  in  a  dangerous  con- 
dition, whereby  accident  and  injury  have 
been  occasioned  to  another,  turn  on  the  prin- 
ciple that  negligence  consists  in  doing  or 
omitting  to  do  an  act  by  which  a  legal  duty 
or  obligation  has  been  violated.  Thus  a 
trespasser  who  comes  on  the  land  of  another 
without  right  cannot  maintain  an  action,  if 
he  runs  against  a  barrier  or  falls  into  an  ex- 
•ca  vat  ion  there  situated.  The  owner  of  the 
land  is  not  bound  to  protect  or  provide  safe- 
guards for  wrong- doers.  So  a  licensee,  who 
enters  on  premises  by  permission  only,  with- 
out any  enticement,  allurement,  or  induce* 
ment  being  held  out  to  him  by  the  owner  or 
occupant,  cannot  recover  damages  for  inju- 
ries caused  by  obstructions  or  pitfalls.  He 
^oes  there  at  his  own  risk,  and  enjoys  the^ 
license  subject  to  its  concomitant  perils.  N(r  * 
•duty  is  imposed  by  law  on  the  owner  or  oc- 
ou|>ant  to  keep  his  premises  in  a  suitable  con- 
dition for  those  who  come  there  solely  for 
their  own  convenience  or  pleasure,  and  who 
are  not  either  expressly  invited  to  enter  or 
induced  to  come  upon  them  by  the  purpose 
for  which  the  premises  are  appropriated  and 
occupied,  or  by  some  preparation  or  adaptation 
of  the  place  for  use  by  customers  or  passen- 
gers, which  might  naturally  and  reasonably 
lead  them  to  suppose  that  they  might  prop- 
erly and  safely  enter  thereon.'* 

Further  on  he  adds:  **A  mere  naked  li- 
oense  or  permission  to  enter  or  pass  over  an 
estate  will  not  create  a  duty  or  impose  an  ob- 
ligation on  the  part  of  the  owner  or  person 
in  possession  to  provide  against  the  danger 
of  accident."  In  Hounsell  v.  Smyth,  7  C.  JB. 
N.  8.  788,  the  distinction  is  clearly  drawn 
between  the  liability  of  a  person  who  holds 
out  an  inducement  or  invitation  to  others  to 
enter  on  his  premises  by  preparing  a  way  or 
path,  by  means  of  which  they  can  gain  access 
to  his  house,  or  store,  or  pass  into  or  over  the 
land,  and  in  a  case  where  nothing  is  shown, 
but  a  bare  license  or  permission  tacitly  given 
to  go  upon  or  through  an  estate,  and  the  re- 
eponsibility  of  finding  a  safe  and  secure  pas- 
sage, is  thrown  upon  the  passenger  and  not 
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on  the  owner,  and  the  court  says :  *  Suppose 
the  owner  of  land  near  the  sea  gives  another 
leave  to  walk  on  the  edge  of  the  cliffs,  surely 
it  would  be  absurd  to  contend  that  such  per- 
mission cast  upon  the  former  the  buideu  of 
fencing.** 

Substantially  the  same  distinction  Is  made 
in  Bame»  y.  Ward,  9  C.  B.  894 ;  Hardenstle 
V.  Simth  Yorkshire  B,  A  River  Dun  Co,  4 
Hurlst.  &  K.  67 :  Bdkh  v.  SmitK  7  Hiirlst. 
&  N.  741,  and  Scott  y.  London  Docks  Co.  11 
L.  T.  N.  S.  888. 

Mr.  Justice  CHUipbeU,  in  BnrgreavesY,  Deo* 
eon,  25  Mich.  1,  speaking  of  the  existence  of 
pitfalls  in  the  highways  and  upon  private 
property,  says:  ** Oases  are  quite  numerous 
in  which  the  same  questions  have  arisen 
which  arise  in  this  case,  and  we  have  found 
none  which  hold  that  an  accident  from  neg- 
ligence on  private  premises  could  make  the 
ground  of  damages,  unless  the  party  injured 
has  been  induced  to  come  bv  personal  invi- 
tation or  by  employment  which  brines  him 
there,  or  by  resorting  there  as  to  a  place  of 
business  or  of  general  resort,  held  out  as  open 
to  customers  or  others,  where  lawful  occasions 
may  lead  them  to  visit  them.  We  have  found 
no  support  for  any  rule  which  would  protect 
those  who  go  where  they  are  not  invited,  but 
merely  with  express  or  tacit  permission  from 
curiosity  or  motives  of  private  convenience, 
in  no  way  connected  with  business  or  other 
relations  with  the  occupant."  The  case  in 
the  record  is  lacking  in  many  elements  of 
strength  to  be  found  in  the  cases  which  we 
have  cited,  and  presents  a  bald  case  of  ^^  per- 
mission asked,  and  leave  granted."  There  is 
no  priority  of  relationship  between  the  par- 
ties. The  appellant  was  not  in  the  power- 
bouse  by  virtue  of  any  right  to  be  there :  he 
only  escapes  being  a  trespasser  because  of  the 
appellee's  assent.  Permission  involves  leave 
and  license,  but  bestows  no  rights.  Bolch  v. 
Smith,  and  BounseU  v.  Smyth,  supra;  Maen* 
ner  v.  Ca^rroU,  46  Md.  222.  It  has  been  earn- 
estly contended  that  by  the  admission  of  the 
appellant  to  the  power-house  in  the  manner 
stated,  a  duty  was  thereby  imposed  upon  the 
appellee  to  ^uard  the  appellant  from  the 
dangers  of  said  vat,  **  by  warning  him  of  its 
existence  or  by  covering  the  same,  so  as  to 
make  his  passage  through  said  premises  rea- 
sonably safe."  In  this  we  do  not  concur. 
The  vat  was  apparently  a  part  of  the  useful 
appliances  connected  with  the  purposes  for 
which  the  power-house  was  constructed,  and 
was  in  no  proper  sense  a  man  trap. 

The  appellee  was  under  no  obligation  to 
take  one  of  his  employes  from  his  work  to 
conduct  the  appellant  and  his  schoolmates 
and  their  teachers  through  the  powers-bouse; 
nor  was  the  appellee  required  to  make  altera- 
tions in  the  manner  in  which  it  was  accus- 
tomed to  conduct  its  business  in  order  tiuit 
these  young  men  might  go  through  the  build- 
ing. They  were  under  the  control  and  di- 
rection of  the  teachers,  who  accompanied 
them,  and  the  appellee  might  have  reason^ 
ably  inferred  that  they  were  sufficiently  cared 
for.  Even  though  the  guide  had  continued 
with  the  class,  there  was  no  reasonable 
guaranty  that  one  of  these  thirty  boys  would 
not  have  fallen  into  the  self  same  vat.    The 
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principal  of  the  school  had,  doubtless,  some 
conception  of  the  character  of  the  machinery 
and  appliances  contained  in  the  pQwer-house, 
otherwise  he  would  scarcely  have  sought  ad- 
mission, and  if  there  was  nep^ligenoe  any- 
where, it  consisted  in  bringing  thirty  odd 
boys  at  one  time  to  a  building  filled  with 
dangerous  machinery.  It  is  doubtless  true 
that  if  the  appellant  had  remained  with  his 
fellows  and  contented  himself  with  their 
more  prudent  course,  he  would  not  have  met 
with  the  painful  accident  which  befell  him. 
Tn  the  case  of  Qalveston  Oil  Co.  ▼.  Morton^ 
70  Tex.  400.  a  party  called  at  the  office  of 
the  appellant  and  requested  permission  to  see 
one  of  its  employes.  He  was  informed  by 
some  one  in  the  office  where  he  would  likely 
find  the  person  he  sought,  and  he  went  into 
the  building  for  the  purpose  of  finding  him, 
and  in  his  search  he  passed  through  a  room 
where  a  large  quantity  of  cotton  seed  was  be- 
ing manipulated,  anu  stepping  upon  a  pile 
of  cotton  seed,  a  foot  and  a-half  to  two  feet 
in  depth,  'his  foot  sank  down  through  the 
seed  into  a  screw  or  endless  worm  under  the 
floor,  and  was  thus  injured.  The  worm  was 
concealed  from  view  by  the  cotton  seed, 
which,  may  have -been  in  motion,  but  was 
not  seen  by  the  appellee,  who  had  no  knowl- 
edge of  the  existence  of  the  worm.  The  ap- 
pellee's business  was  with  the  employ^  he 
sought,  and  not  with  the  appellant. 

He  did  not  request  a  guide,  nor  was  any 
furnished,  and  no  warning  was  given  him  of 
the  danger.  In  this  state  of  case  the  court, 
Maltbie,  J.,  delivering  the  opinion,  said: 
''In  our  opinion,  the  facts  fail  to  show  that 
appellant  owed  appellee  the  duty  to  send  a 
guide  along  to  prevent  him  becoming  en- 
tangled in  Uie  machinery,  and  being  injured, 
for  the  reason  he  was  not  there  on  business 
with  appellant,  or  by  its  invitation,  either 
express  or  implied,  because  he  made  no  re- 
quest for  any  one  to  accompany  him.  To 
require  the  proprietor  of  a  steamboat,  a  fac- 
tory, or  a  mill,  conducted  in  the  usual  man- 
ner whenever  a  man  should  ask  permission 
to  see  an  employ^  engaged  in  his  duties,  to 
anticipate  that  such  person  might  become 
involved  inf  some  dangerous  machinery, 
hidden  or  open,  would  be  to  exact  too  high 
a  degree  of  diligence,  but  the  presumption 
should  be  indulged  that  the  person  making 
the  inquiry  is  acquainted  with  the  ma- 
chinery, its  construction  and  position,  and 
needs  no  attendant,  or  otherwise  he  would 
have  made  a  request  to  that  efi!ect. " 

In  the  recent  case  of  Ivay  v.  Hedges,  L.  R. 
9  Q.  B.  Div.  80,  the  court  went  very  far  in 
support  of  the  doctrine  of  non-liability  of  an 
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owner  for  injuries  occasioned  to  others  while- 
upon  his  premises.  There  a  landlord  let 
out  a  house  to  several  tenants,  each  of  whom 
had  the  privilege  of  using  l^e  roof  for  the 
purpose  of  drying  their  linen.  The  plain- 
tiff, one  of  the  tenants,  while  on  the  roof, 
slipped  and  the  rail  being  out  of  repair  (and 
known  by  the  landlord  to  be  so)  fell  through 
it  into  the  court  below.  Lard  Coleridge  said 
that  no  liability  rested  upon  the  defendant 
for  not  keeping  the  rail  in  repair,  in  the  ab- 
sence of  an  absolute  contract  for  the  use  of 
the  roof,  and  held  that  "the  tenant  takes  the 

Eremises  as  he  finds  them."    The  opinion  of 
lindley,    L,  J,,  in  the  case  of  BurcheU  v. 
BiekiMon,  50  L.  J.  Q.  B.  101,  is  to  the  same' 
effect. 

In  the  appellant's  brief  there  appears  a. 
quotation  from  the  opinion  of  the  court  la 
Jkaenner  v.  Carroll,  supra,  which  is  thought 
to  sustain  his  contention  in  this  court.  It 
reads  as  follows:  ''There  is  no  doubt  of 
the  general  proposition  that  an  obstruc- 
tion or  excavation  made  on  party's  own 
land,  and  lawfully  made,  may  give  rise  to 
an  action  upon  proof,  and  such  obstruction 
or  excavation  was  concealed,  and  the  plain- 
tiff was  invited  or  induced  by  the  act  or  con- 
duct of  the  defendant  to  pass  over  or  near 
such  obstruction,  in  ignorance  of  its  exist- 
ence, whereby  injury  resulted.  In  such  case 
the  plaintiff  would  have  a  right  to  rely  upoi> 
the  good  faith  of  the  defendant."  This  is. 
however,  only  a  part  of  the  paragraph,  which 
is  somewhat  misleading.  We  complete  the 
paragraph,  which  reads  as  follows:  **And 
to  this  effect  are  several  of  the  authorities  re- 
lied on  by  the  plaintiff's  counsel  in  this  case  ; 
but  there  is  nothing  shown  on  the  face  of  the 
count  under  consideration  to  justf  fy  the  con- 
clusion that  the  plaintiff  was  in  anv  manner 
invited  or  induced,  by  any  uct  oi  the  de- 
fendants, to  pass  over  the  lot  where  the  ac- 
cident occurred."  And  so  in  this  case,  we 
are  comt)elled  to  say  that  there  is  nothing  in 
the  declaration  supplemental  with  the  re- 
quest of  Mr.  Saviile  and  the  assent  of  the 
appellee,  to  justify  the  conclusion  that  the 
appellant  was  in  any  manner  invited  or  in- 
duced by  any  act  of  the  appellee  to  visit  its 
power-house,  but  he  went  there  solely  for 
his  own  personal  benefit  and  pleasure,  and 
he  must  take  the  consequences,  unfortunate 
though  they  may  be. 

It  follows  from  what  we  have  said  that  the 
court  below  committed  no  error  in  sustainini^ 
the  demurrer  to  the  declaration,  and  the  Judg- 
ment must  be  affirmed. 
Judgment  affirmed. 
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NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


Michael  SULLIVAN,  Plff.  in  Err,, 

V. 

WiUiam  CLIFTON. 
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*1.  Hie  lien  given  by  our  statnte  to  a 
livery-etarble  keeper  for  keeping  a  hone 
left  with  him  by  the  owner  Is  suheequent  and 
■object  to  a  prior  recorded  mortgage  on  the 
horse,  given  by  the  owner. 

8.  It  ifl  one  of  the  charaeteiistics  of 
common-law  liene*  as  distinguished  from 
liens  created  by  contractor  statute,  that  the  for- 
mer, as  a  general  rule,  attach  to  the  property 
itself  without  any  reference  to  ownership,  and 
override  ail  other  rights  in  the  property,  while 
the  latter  are  subordinate  to  all  prior  existiog 
rights  therein. 

(June  19, 1898.) 

ERROR  to  the  Circuit  Court  for  Camden 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  pos- 
session of  a  certain  horse  which  defendant 
claimed  the  right  to  hold  until  his  lien  for 
feeding  it  had  been  satisfied.    Reterged, 

The  facts  are  stated  in  the  opiniou. 

Mr.  J.  Willard  Horsran,  with  Mr, 
Harrison  H.  Voorhees,  Tot  plaintiff: 

The  rights  of  a  mortgagee,  under  a  mortgage 
made  by  a  tenant  of  his  goods  and  chattels  upon 
the  demised  premises,  is  superior  to  that  of  a 
bailifl  subsequently  seizing  them  under  a  war- 
rant to  destrain  for  rent. 

Woodside  ▼.  Adams,  40  N.  J.  L.  417. 

A  chattel  mortage  upon  a  horse  is  superior 
to  a  6ubsequ«'nt  lien  of  a  livery-stable  keeper, 
where  the  horse  is  placed  in  the  stable  by  the 
mortgagor  after  the  making  of  the  mortgage, 
without  the  knowledge  of  the  mortgagee. 

Jones,  Liens,  p.  481;  Jackson  v.  Easseall,  80 
Hun,  231;  BtMell  ▼.  Fearce,  28  N.  Y.  252; 
Charles  Y.  Netgelsan,  15111.  App.  17;  Sargent  y. 
Usher,  65  N.  H.  287,  20  Am.  Rep.  208;  State 
Bank  v.  Lowe,  22  Neb.  68;  MeOhee  ▼.  Edwards, 
8  L.  R.  A.  654,  87  Tenn.  506. 

Authorities  are  to  be  found  holding  a  con- 
trary view. 

See  Case  r.  AUen,  21  Eau.  217,  80  Am.  Rep. 
425;  Smith  v.  Stevens,  86  Minn.  808,  which 
were  cases  where  an  agister's  lien  was  held  su- 
perior to  the  mortgage. 

A  mortgagor  in  possession  has  no  power  to 
create  a  lien  that  shall  have  priority  of  a  duly 
recorded  mortgage. 

Jones,  Chat  Mortg.  8d  ed.  472;  BisseU  v. 
Pearce,  supra;  OrinneUv.  Coo*,  8  Hill,  487,  88 
Am.  Dec.  668;  Jackson  v.  KasseaU,  McOhee  ▼. 
Edwards,  Sargent  v.  TJsher,  and  Charles  ▼. 
Ifeigelson,  sv/pra;  Reynolds  v.  Case,  60  Mich. 
76;  IngaOs  ▼.  Vance,  61  Vt.  582;  State  BavkY, 
Lowe,  svpra;  Perkins  v.  Boardman,  14  Gray, 
481;  McDonald  v.  Bennett,  45  Iowa,  456;  Mar- 

*Headnotes  by  Yak  BtgksXi,  J. 


seiUes  Mfg.  Co.  v.  Morgan,  12  Neb.  66;  WaU  ▼. 
Garrison,  11  Colo.  515;  SaUus  v.  Everett,  20 
Wend.  267,  82  Am.  Dec.  541;  Allen  v.  Ham,  6a 
Me.  582;  Robinson  ▼.  Baker,  5  Cush.  187,  51 
Am.  Dec.  54;  Stevensv,  Boston  <fc  W.  B.  Corp.  & 
Grav,  262;  Qilson  v.  Owinn,  107  Mass.  126; 
Jackson  v.  Holland,  81  Ga.  889;  Mauney  v.  In- 
gram, 78  N.  C.  96;  Dodd  ▼.  Arnold,  28  Tex.  97; 
MeCrearpY.  Oaines,  55  Tex.  485,  40  Am.  Rep. 
818;  Stott  V.  Scott,  68  Tex.  802;  SmaU  v.  Rob- 
inson, 69  Me.  425,  81  Am.  Rep.  299;  Jacobs  v. 
Knapp,  50  N.  H.  71. 

In  IngaUs  v.  Vanee,  supra,  the  court  held 
that  if  the  mortgagees  of  cattle  allow  them  to 
remain  in  care  of  defendant  (agister),  after 
learning  that  they  had  been  placed  iu  his  care 
by  the  mortgagor,  it  does  not  render  their  lien 
subordinate  to  that  of  defendant  for  keeping 
the  cattle. 

A  livery  stable  keeper  only  keeps  the  animal 
entrusted  to  his  charge  without  imparting  toil 
any  new  value,  and  therefore  is  not  within  the 
rule  which  gives  a  lien  to  mechanics,  trades- 
men, and  laborers  receiving  property  for  the 
purpose  of  repairing  or  otherwise  improving 
its  condition. 

Jackson  v.  Kasseall,  supra. 

Mere  knowledge  on  the  part  of  the  mort- 
gagee that  the  horses  are  kept  in  a  t)arn  be- 
longing to  a  third  person,  or  to  an  employe  of 
the  mortgagor,  is  not  sufficient  to  create  an  im- 
plied consent  on  the  part  of  the  mortgagee  of 
such  keeping. 

Jones,  Chat.  Mortg.  472;  Hou>es  v.  Neweomb, 
146  Mass.  76. 

Mr.  John  W.  Wartman  for  defendant  in 
error. 

Van  Syckel*  J.,  delivered  the  opinion  of 
the  court: 

On  the  2d  of  October,  1891,  one  Amos 
Wells  executed  to  Sullivan,  the  plaintiff,  a 
chattel  mortgage  on  a  horse  owned  by  Wells. 
The  mortgage  was  immediately  placed  on  rec- 
ord, the  mortgagor  retaining  possession  of  the 
horse.  After  the  mortgage  had  been  lodged 
for  record,  the  mortgagor,  without  the  knowl- 
edge of  Sullivan,  left  the  horse  at  the  livery 
stable  of  the  defendant,  Clifton,  to  be  boarded 
and  kept.  The  only  question  in  the  case  is 
whether  the  lien  of  the  chattel  mortgage  is  su- 
perior to  the  statutory  lien  of  the  livery-stable 
keeper.  Our  statute  reads  as  follows:  "That 
all  livery-stable,  boarding,  and  exchange-stable 
keepers  shall  have  a  lien  on  all  horses  and  other 
animals  left  with  them  in  livery  for  board  or 
sale  or  exchange,  and  also  upon  all  carriages, 
wagons,  sleighs,  and  harness  left  with  them 
for  storage,  sale,  or  exchange,  for  the  amount 
of  the  bill  due  to  the  proprietor  of  any  such 
stable  for  the  board  and  keep  of  any  such 
horse  or  other  animal  and  also  for  such  stor- 
age, and  shall  have  the  right,  without  the  pro- 
cess of  law,  to  retain  the  same,  until  the 
amount  of  such  said  indebtedness  is  dis- 
charged."   The   courts  of   Tennessee,   New 


Note.— The  above  decision  may  be  regarded  as 
fairly  representing  the  law  in  nearly  all  Jurlsdio- 
tions  at  the  present  time.  See,  on  this  subject, 
McGhf^  V.  Edwards,  8  L.  R.  A.  654.  and  note,  87 

SO  L.  R  A. 


Tenn.  n6;  Ftshell  v.  Morris,  6  L.  R.  A.  8Se,  and  nde^ 
67Cono.  647;  Hauch  v.  Ripley,  11 L.  B.  A.  61. 1:27  Ind. 
161;  Wriffht  v.  Sherman.CS.  Dak.)  17  L.  R.  A.  782,  andf 
note* 
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Hampflbire,  TermoDt,  and  Maraacbusetto  bold 
that  the  mortgagee  ia  entitled  to  priority.  Me- 
Ohee  Y.  Edwardi,  87  Tenu.  507,  8  L.  R.  A.  654; 
Satpent  ▼.  Vthtr,  55  17.  H.  289,  20  Am.  Rep. 
1M)8;  lngaU$  ▼.  Vance,  61  Yi.  682;  Howi  v. 
Neteeomb,  146  Mass.  76.  I  bare  found  but  two 
<»8eB  holding  otherwise:  iSmiih  ▼.  Stevens,  86 
Minn.  808;  Caeey,  Aden,  21  Kan.  817, 80  Am. 
Rep.  425.  In  the  former  case  the  statute  gave 
the  liveryman  a  lien  for  lieep  of  horses  at  the 
request  either  of  the  owner  or  lawful  possessor 
thereof,  and  provided  that  be  might  retain  the 
animals  until  his  charges  were  paid.  Under 
that  statute  no  other  view  could  reasonably  be 
uken.  In  the  Kansas  case.  Justice  Brewer,  in 
support  of  his  view,  giving  preference  to  the 
statutory  lien,  cites  the  English  cases  giving  a 
lien  for  the  repairs  of  vessels  made  at  the  in> 
stance  of  the  mortgagor  priority  over  a  previ- 
ous mortgage  executed  by  him.  This  prefer- 
ence rests,  not  upon  statute,  but  upon  a  rule  of 
the  commercial  law  which  does  not  dominate 
this  case.  The  English  courts  base  the  supe- 
rior right  of  one  who  repairs  a  vessel  upon  this 
ffround,  viz.:  that,  the  mort^gee  having  al- 
Mwed  the  mortgagor  to  continue  in  the  appar- 
ent full  ownership  of  the  vessel,  there  arisies  an 
implication  that  the  mortgagee  has  authorized 
him  to  make  repairs  which  give,  an  additional 
value  to  the  vessel,  and  keep  it  in  an  eflScient 
condition  for  service.  WiUiame  v.  Allsup,  10 
O.  B.  N.  8.  416.  They  hold,  however,  that 
the  case  of  an  agistment  does  not  fall  within  the 
same  principle,  inasmuch  as  the  agister  does 
not  confer  any  additional  value  on  the  animal; 
he  simply  takes  the  animal  to  feed  it  Jaek^ 
son  V.  Cummins,  5  Mees.  &  W.  842;  WaUaee 
V.  Woodgate,  1  Car.  &  P.  575.  The  cases  are 
cited  and  discussed  by  Jfr.   Justice  Depue  in 


WhiU  V.  Smith,  44  N.  J.  L.  105^  and  this  dis- 
tinction is  adverted  to  in  that  case,  ilence  it 
was  that  the  agister  of  cattle,  not  being  within 
the  reason  of  the  rule  upon  which  the  lien  for 
the  repairs  of  vessels  was  based,  was  not  en* 
titled  at  common  law  to  the  like  protection. 
Nor  is  the  liveryman  within  the  reason  of  the 
rule  which  applies  to  innkeepers.  An  inn- 
keeper is  bound  to  entertain  his  guest,  but  even 
he  at  common  law  acquires  no  lien  on  the 
goods  which  his  guest  brings  with  him,  if  he 
knows  that  the  guest  is  unlawfully  in  potsea- 
sion  of  them.  A  liveryman  is  not  boand  to  re- 
ceive a  horse  on  keep.  In  this  case  he  had  no- 
tice of  the  mortgage,  and  could  have  declined 
to  take  the  horse,  unless  he  was  willing  ttiat 
his  lien  under  the  statute  should  be  subject  to 
the  mortgage.  The  lien  of  the  liveryman  aa 
well  as  that  of  the  mortgage  resting  exclusive- 
ly upon  statutory  provisions,  the  one  having 
no  higher  claim  to  be  enforced  than  the  other, 
the  lien  of  the  former,  being  subsequent  in 
time,  and  taken  with  full  notice  of  the  right  of 
the  latter,  must,  upon  principle,  be  subject  to 
it.  The  maxim  "prior  est  in  tempore,  poUor 
est  in  jur^*  applies.  It  Is  one  of  the  charactcr- 
iBticflof  common -law  liens  which  arise  upou 
considerations  of  Justice  and  policy,  by  opera- 
tion of  law  as  distinguished  from  liens  created 
by  contract  or  statute,  that  the  former,  aa  a 
general  rule,  attach  to  the  property  itself  with- 
out any  reference  to  ownership,  and  override 
all  other  rights  in  the  property,  while  the  latter 
are  subordinate  to  all  prior  existing  rights 
therein. 

In  my  opinion,  the  mortgage  must  prevail 
over  the  contesting  lien,  and  tKs  judgment  be- 
tow  should  be  reversed. 


SOUTH  CAROLINA  SUPREME  COURT. 


John  WHiSON 
e. 

City  Council  of  FLORENCE. 

A  charter  allowing^  onoTote  to  thoper* 
Mm  or  persona  owning^  and  paylnif 
ta.ze0  on  each  $  1 00  worth  of  property 

in  the  olty  at  an  election  on  the  question  of  Issu- 
tng  bonds,  and  that  no  one  shall  be  entitled  to 
vote  "unless  he  or  she  Is  the  owner  of  property," 
within  the  city  to  the  amount  of  $100  and  has 
paid  taxes  thereon,  does  uot  authorize  the  exclu- 
sion from  the  vote  of  property  belonffiner  to  es- 
tates or  corporations,  or  of  any  property  in  the 
dty  no  matter  who  may  be  the  owner. 

(July  19, 1806.) 

PETITION  for  an  injunction  to  restrain  de- 
fendants from  issuing  certain  bonds  for 
public  improvements  within  the  city  of  Flor- 
ence.    Granted. 
'    The  facts  are  stated  in  the  opinion. 


Mr.  J.  P.  McNeill  for  petitioner. 
Jfr.  W.  W.  Harlee  for  respondents. 

McGowan,  /.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  addressed  to  this  court,  in 
the  exercise  of  its  original  jurisdiction,  by  the 
plaintifT,  John  Wilson,  a  citizen  and  taxpayer 
of  the  city  of  Florence,  of  this  slate,  praying 
for  a  writ  of  injunction  to  restrain  and  enjoin 
the  municipal  authorities  of  the  said  city  from 
issuing  bonds  of  the  corporation  in  the  sum  of 
$25.0%,  to  be  used  for  internal  improvement 
of  the  said  city,  such  as  borine  and  completing 
artesian  wells,  building  city  hall,  purchasing 
and  laying  terra-cot ta  piping  and  such  other 
'improvements"  as  are  needed,  as  provided  by 
the  Act  of  the  legislature  *To  Incorporate  the 
City  of  Florence/'  ratified  December  34,  1890, 
(20  Stat.  86S,)  of  which  section  20  is  as  follows, 
viz. :  *'That  the  said  mayor  and  aldermen  [of 
Florence]  may,  for  the  purpose  of  internal  im- 
provements, borrow  money,  issue  bonds  or 
script  therefor,  bearing  not  a  greater  interest 


KoTS.— The  above  case  is  Important  chiefly  from  I  vate  ooriK>rationB.  It  Is  suggestive  of  change  t^ 
the  fact  that  It  shows  an  instance  of  municipai  j  ward  woman  suffrage  as  well  as  toward  property 
suffrage  based  on  the  amount  ot  property  owned  i  representation  in  municipal  matters  lelatiug  to 
by  analogy  to  the  ordinary  rule  of  voting  in  prl- 1  property  rights. 
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than  eeven  (7)  per  cent,  payable  at  such  time  as 
they  may  tbiDk  advisable,  and  payable  out  of 
the  lazes  and  income  of  the  said  city:  provid- 
ed, said  principal  of  bonds  and  script  siialJ  at 
no  time  exceed  fifty  thousand  dollars:  provid- 
ed, further,  that  the  right  to  issue  said  bonds 
or  script  (in  sums  exceeding  one  thousand  dol- 
lars) shall  onlv  exist  in  a  majority  vote  of  the 
city,  as  hereafter  provided;  that  no  one  shall  be 
entitled  to  vote  on  s«iid  question  unless  he  or 
she  is  the  owner  of  property  within  the  corpo- 
rate limits  of  said  city,  and  has  returned  and 
paid  taxes  on  one  hundred  dollars'  worth  of 
property  the  year  previous  to  such  voting,  and, 
on  each  one  hundred  dollars'  worth  of  property 
8o  returned  and  paid  for,  the  person  or  persons 
shall  be  entitled  to  one  vote.  The  manner  of 
holding  said  election  shall  be  provided  for  b^ 
the  city  council  of  said  city,"  etc.  The  peti- 
tion, among  other  things,  states  that  on  May 
16,  18V3,  the  mayor  and  aldermen  of  the  city 
resolved  to  issue  bonds  of  the  corporation  in 
the  sum  of  $25,000,  provided  the  property 
holders  of  said  city  expressed  their  wish,  at  an 
election  to  be  held  for  that  purpose,  for  the  is- 
sue of  said  bonds;  that  such  election  was  or- 
dered under  Bection  20  of  the  Act  of  Incorpora- 
tion, above  copied;  that  the  clerk  of  the  council, 
by  their  direction,  furDished  those  named  as 
managers  a  poll  list  taken  from  the  city  tax 
books  for  the  year  1892,  showing  the  number 
of  voters  of  said  city,  and  the  respective 
amounts  of  property  returned  and  taxes  paid, 
bnt  excluding  from  said  poll  list  all  property 
of  "estates"  and  "corporations"  in  the  citv; 
that  the  election  was  held  accordinglv,  and  the 
managers  made  return  to  the  council  showing 
a  majority  of  votes  in  favor  of  issuing 
the  bonds,  but  showing  at  the  same  time  that 
this  alleged  majority  was  reached  by  exclud- 
ing from  the  estimates  the  property  of  all  es- 
tates and  corporations  in  the  city,  which,  if 
taken  into  consideration,  would  have  reversed 
the  result  by  many  votes,  as  follows:  Property 
of  resident  citizens,  $624,900;  property  of  non- 
residents, $54,400;  property  of  corporations, 
$168,400;  property  of  estates,  $66,400.  This 
amoimt  of  property  ($914,100) — 1  for  everv 
$100— authorized  votes,  9,141;  majority.  4,571; 
votes  actually  cast,  8,592;  less  than  a  majority, 
979. 

Notwithstanding  the  value  of  the  property, 
and  the  number  of  votes  actually  cast,  the  city 
council  are  proceeding  to  make  the  issue  of 
municipal  bonds  as  proposed,  and  in  doing  so 


are  transcending  their  authority  under  the  in 
corporation  of  the  city.  But  it  is  contended 
that,  in  view  of  an  election  under  the  provis 
ions  of  section  20  of  the  Act  of  Incorpora- 
tion, the  city  council  had  the  right  to  exclude 
from  the  estimate  the  property  of  estates  and 
corporations  within  the  limits  of  the  city,  and 
that,  having  rightfully  excluded  such  property 
from  the  estimate,  there  was,  as  to  the  remain- 
ing property,  a  clear  majority  in  favor  of  issu- 
ing the  bonds.  As  well  as  I  can  understand, 
the  view  is  that  such  property  could  be  left  out 
of  the  estimate,  for  the  reason  that  there  isno 
one  who  can  rightfully  vote  such  property. 
This  is  not  necessarily  so,  but,  even  if  it  were, 
the  very  fact  that  the  property  is  necessarily 
included  in  the  estimate  affords  at  least  some 
protection,  for  under  certain  circumstances,  at 
here,  no  vote  is  well-nigh  as  effective  as  a  vote. 
We  have  not  been  able  to  discover  in  the  Act 
any  authority  to  exclude  from  the  estimate 
any  property  in  the  city,  no  matter  who  may 
be  owner  thereof.  It  is  manifest  that  it  was 
the  intention  of  the  le^rislature  in  all  elections 
to  create  corporate  debts,  to  make  the  owners 
of  property,  being  liable  for  such  debts,  the 
sole  ludges  of  the  question  whether  such  debts 
should  or  should  not  be  contracted.  The 
bonds  contemplated  were  declared  to  be  ''pay- 
able out  of  the  taxes  and  income  of  the  said 
city."  Each  $100  worth  of  property  was  gi  ven 
a  vote,  and,  it  seems,  whether  the  owner  of 
the  property  was  a  man  or  a  woman.  The 
Act  itself  expressly  declares  "that  the  right  to 
issue  such  bonds  shall  only  exist  in  a  majority 
vote  of  the  city,  as  hereafter  provided;'  that 
is  to  say,  according  to  the  value  of  the  property 
within  the  limits  of  the  city,  and  the  scaile  of 
voting  therein  provided  for.  Has  there  been 
"a  majority  vote  of  the  city?"  Certainly,  not 
a  majority  of  votes  per  capita,  nor  of  the  prop- 
erty within  the  city,  according  to  the  provis- 
ions of  section  20  of  the  Act  of  Incorporation. 
The  object  of  the  Act  is  plain,  and  its  terms 
clear  and  explicit,  without  any  exception,  con- 
dition, or  qualification  whatever  as  to  the  own- 
ership of  the  property  in  the  city;  and  we  do 
not  think  that  this  court  has  the  ri^ht  to  re- 
move any  df  the  safeguards  of  the  Act,  or  the 
dispensing  power  to  disregard  any  part  of  it. 

TJie  judgment  of  this  court  ie  that  the  prayer 
of  the  petif toner  oe  granted,  and  that  the  city 
council  of  Florence  be  enjoined  from  issuing 
the  bonds  ($25,000)  in  question. 

MclTer»  Ch, «/.,  and  Pope»  /.,  concur* 


MI880URI  SUPREME  COURT  (Div.  2) 


City  of  ST.  LOUIS,  Plff,  in  Err  ^ 

V, 

E.  J.  RUSSELL. 

C. Mo ) 

1.  Tlie  power  ofa  city  to  regfiilate  livery 


and  sale  stables  includes  the  right  to  desifr- 
nate  the  places  and  in  what  parts  of  the  city  tuey 
may  be  located,  and  to  prohibit  their  erection  at 
other  places. 


8«  An  ordinance  'AelegtbUng  to  the 
owners  of  one  half  the  ground  in  any 
block  the  power  to  determine  whether  a  iivery 


KOTm—JkHegation  ofmunidwU  povDeraa  toUcenae; 
francttiacn  and  ouUaings. 

Street  paradee:  aalvaticn  army;  amusevMntt. 
'  The  power.oooferred  by  statute  or  dty  charter  on 

90L.R.  A. 


the  mayor  and  common  council  of  a  city  to  license 
or  to  arrant  priviiegree  and  franchises  cannot  be 
delegated  by  the  council  to  any  other  body  or  per- 
son.  But  where  the  council  has  passed  on  the 

46 


See  also  24  L.  R.  A.  196;  26  L.  R.   A.  621;  33  L.  R.  A.  470;  35  L.  R.  A.  84. 
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stable  may  he  erected  tnereon  or  not  te  In^aJld  as 
an  uncoDBtltutlonal  delegation  of  legislative 
power. 

8«  The  discrimination  which  mi^ht  be 
made  ai^ainst  persona  desiring  to  keep 
a  livery  stable  makes  void  an  ordinance 
which  requires  the  consent  of  half  the  owners  on 
a  block  in  order  to  permit  a  livery  stable  thereon. 

4.   A  livery  stable  is  not  a  nuisance  per 


(May  U,  1803.) 

ERROR  to  ibe  St.  Louis  Court  of  OrimiDal 
Correction  to  review  a  Judgment  in  favor 
of  defendant  in  a  prosecution  for  violating  an 
ordinance  regulating  livery  stables.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  C.  Marshall,  for  plaintiff  in  error: 

Sections  373  and  873  of  the  Revised  Ordi- 
nance of  St,  Louis,  1887,  prohibited  the  open- 
ing, location  or  the  operation  of  any  brick  kiln, 
soap  factory,  slaughter-house,  bone  or  render- 
ing factory  within  three  hundred  feet  of  any 
dwelling-house  built  and  inhabited  before  sucn 
opening,  location,  or  operation,  without  the 
consent  in  writing  of  the  owner  and  occupant  of 
every  such  house. 

Mo.  Rev.  Stat  1889,  art.  1,  chap.  56, 
g  4576,  prohibits  the  location  of  or  the  grant- 
ing of  a  license  for  a  saloon  or  dramshop  in 
any  town  or  city  containing  twenty -five  hun- 
dred inhabitants  or  more,  "until  a  majority  of 
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the  assessed  tax-paving  citizens  in  the  block  or 
square  in  which  the  dramshop  is  to  lie  kept 
shall  sign  a  petition,  ask  ins  for  such  license  to 
keep  a  dramshop  in  such  block  or  square  in 
such  town  or  city,"  etc.,  and  punishes  a  viola- 
tion thereof  as  for  a  misdemeanor. 
Mo.  Rev.  Slat,  1889.  art.  2,  chap.  56. 
§  4698,  4606,  inclusive,  known  as,  'Local 
>ption,"  authorized  a  vote  of  the  people  of 
any  county  or  city  having  over  twenty-flve 
hundred  inhabitants,  "to  determine  whether 
or  not  spirituous  and  intoxicating  liquors,  in- 
cluding wine  and  beer,  shall  be  sold  within  the 
limits  of  such  county"  or  city;  and  in  the  event 
of  a  majority  voting  against  the  sale  thereof, 
makes  it  unlawful  for  any  person  within  such 
limits  to  sell,  give  away  or  barter,  in  any  man- 
ner whatever,  any  intoxicating  liquors  or  bev- 
erage containing  alcohol,  etc. 

U  sections  784  and  785  are  void  for  the  rea- 
son that  they  amount  to  a  deleestion,  to  the 
people  in  the  block  where  the  livery  stable  is 
to  he  located,  of  legislative  power,  which  be- 
longs alone  to  the  city  of  St.  Louis,  then  sec- 
tions 372  and  878  of  the  Revised  Ordinance, 
section  4576,  and  the  Local  Option  Law,  are 
each  and  all  likewise  void  for  the  same  reason. 
The  only  difference  between  any  of  them  is 
that  local  option  is  left  by  the  legislature  to  the 
consent  of  the  people  of  a  county,  whereas  the 
establishment  of  saloons,  rendering  establish- 
ments, and  livery  slables  is  left  to  the  consent 


matter  and  described  the  person  entitled  to  the 
privileges  and  defined  the  terms  so  that  all  that 
remains  to  be  done  la  to  Issue  the  lloense,  this  may 
be  done  by  an  authorised  agent.  To  this  there  are 
some  exceptions  noted  below. 

An  ordinance  authorislnfir  the  superintendent  of 
the  police  In  his  discretion  to  prohibit  street 
parades  and  prooessiODS  Is  unreasonable  and  is  an 
invalid  delefpatlon  of  power.  Chicago  v.  Trotter, 
186  IlL  430,  affirming  33  IlL  App.  206. 

An  ordinance  prohibiting  parades  with  music 
unless  leave  is  first  obtained  in  wiltlnff  from  the 
mayor,  or,  in  his  absence,  the  president  of  the  dty 
council,  city  clerk,  or  city  marshal,  in  the  order 
named,  is  of  doubtful  delegated  power  and  is  un- 
reasonable and  void.  Anderson  v.  Welltagton,  2 
L.B.  A.U0,40Kan.l78. 

And  an  ordinance  prohibiting  processions  with 
music  unless  authorized  by  the  mayor  or  council, 
gives  the  mayor  too  much  power  and  is  void  as  an 
Invalid  deieflratlon  of  power.  Be  Fracee,  68  Mich. 
886. 

But  a  village  ordinance  prohibiting  processions 
with  music  unless  a  written  permission  is  first 
obtained  from  the  village  president  is  a  valid 
exercise  of  police  power  under  N.  Y.  Laws  1870, 
ohap.  281,  authorlzlnir  vllla«re  trustees  to  pass 
ordinances  to  preserve  the  public  peace  and  order 
and  to  regulate  any  act,  amusement,  or  practice 
endangering  property  or  person  on  the  streets. 
RodericlE  v.  Whltson,  51  Hun,  680. 

Under  Mass.  Stat.  1878,  chap.  244,  autborizhiff  the 
city  council  to  empower  the  board  of  police  com- 
missioners to  exercise  aJl  the  powers  conferred  by 
statute  on  the  board  of  aldermen,  city  council,  or 
the  city  of  Boston  In  regrard  to  licensing  itinerant 
musicians,  and  Pub.  Stat.,  cliap.  58,  S 16,  authorizing 
the  mayor  and  aldermen  to  make  rules  and  orders 
to  control  persons  who  frequent  the  streets  with 
musical  Instruments,  the  board  of  police  me/ 
adopt  rules  to  regulate  and  restram  and  reqpjre  a 
license  before  a  parade  of  the  salvation  army. 
Ck>m.  V.  Plalsted,  2  L.  R.  A.  148. 148  Mtum.  d7S. 

L.  R.  A. 


A  statute  prohlbltinflr  beating  a  drum  and  use  of 
firearms  except  by  command  of  a  military  officer 
having  authority,  or  usingr  fireworks  except  by 
permission  of  a  majority  of  the  poiioe  offioers.  or 
selectmen,  in  writing,  was  sustained  and  not  in 
conflict  with  the  rellfl:lous  freedom  frranted  by  the 
constitution.    State  v.  White,  64  N.  H.  48. 

An  ordinance  that  a  license  for  a  place  of  amuse* 
ment  shall  be  Rranted  by  the  mayor  on  payment* 
makes  it  mandatory  and  he  has  no  discretion. 
Com.  V.  Stokley,  12  FhUa.  816. 

Saloona, 

A  dty  council  may  require  a  written  reoom* 
mendation  of  a  saloon-keeper  by  four  of  bis  nearest 
neicrhbors  before  ffrantlnjr  him  a  license,  under  the 
power  conferred  in  dty  charter  of  Oovinffton* 
Georgia.   Whitten  v.  Covington,  48  Oa.  421. 

And  the  conditions  imposed  by  a  dty  ordinance, 
that  an  applicant  for  saloon  license  must  present  a 
certificate  signed  by  five  persons  and  refer  the 
question  of  his  moral  character  to  the  mayor, 
president  of  the  dty  council,  and  chief  of  police,  to 
report.  Is  not  a  deieflratlon  of  power,  as  the  condi- 
tion relates  only  to  the  mode  of  applyioff  for  a 
license.    Rs  Bickerstaff,  70  CsL  8S. 

A  statute  requiring  a  petition  of  a  majority  of 
lecral  voters  resident  in  tlie  dty  before  granting  a 
saloon  license  is  vaU'L  House  v.  State,  41  Miss. 
787. 

A  statute  which  requires  that  the  applicant  for  a 
saloon  license  m*'iSt  have  a  petition  of  a  majority  of 
male  citizens  c<er  twenty-one  years  of  age,  and  a 
majority  of  tbe  female  citizens  over  eiirhteen  years 
of  aire  r<^dent,  etc.,  is  constitutional  and  valid, 
and  ^2  not  an  unreasonable  police  regulation. 
Botrbacher  v.  Jackson.  51  Miss.  7J5, 

A  statute  which  requires  a  petition  to  the  board 
of  county  commissioners  for  a  saloon  Uoense  to  be 
signed  by  a  majority  of  legal  voters  in  the  ward  of 
a  dty  or  town,  is  not  an  unconstitutional  delegation 
of  power.    Groesch  v.  State,  42  Ind.  647. 

An  act  authorialnff  the  county  oommlasionen  ta 
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of  the  people  within  three  hundred  feet  or  on 
the  same  block. 

Stirte  ▼.  Pond,  93  Mo.  606.  presented  the 
question  of  whether  the  "Local  Option"  law 
was  a  delegation  of  lepslative  power  to  the 
voters  of  counties  and  cities,  but  this  court  ez- 

?)ressly  held  that  such  was  not  the  effect  of  the 
aw;  that  the  law  was  passed  by  the  lef^islature; 
that  "the  vote  sprang  from  the  law  and  not 
the  law  from  the  vote.  By  their  vote  the 
electors  declared  no  consequence,  prescribed 
DO  peoalties,  and  exercised  no  legislative  func- 
tion. The  law  declared  the  consequences,  and 
whatever  they  inay  be  they  are  exclusively 
the  result  of  the  legislative  will." 

See  also  Com.  T.  WelUr,  14  Bush,  218,  29 
Am.  Rep.  408. 

The  law  comes  within  the  police  power  of 
the  state. 

ctatey.  Hudion,  78  Mo.  804 

The  power  to  prohibit  the  location  of  a 
dramshop  without  the  consent  of  the  people  of 
the  block  on  which  it  was  to  be  located,  is  a 
lawful  enactment,  and  the  court  has  said: 
"And  no  one  since  the  case  of  StaU  v.  Searcy^ 
20  Mo.  489,  has  ever  pretended  that  such  a  law 
was  unconstitutional  on  the  ground  that  it  dele- 
gated legislative  power  to  the  people,  or  on  any 
other  ground." 

The  court  further  said:  "If  it  is  legitimate 
for  the  legislature  to  give  to  the  people  the 
right,  as  is  done  in  the  dramshop  law,  to  say 


whether  it  shjEiIl  be  lawful  to  grant  a  Ifoense  to 
sell  intoxicants,  why  is  it  not  also  legitimate 
for  the  legislature  to  give  them  the  right  to  ac- 
cept the  provisions  oi  a  law  which  forbids  the 
sale  of  intoxicants  altogether?  It  is  argued 
that,  inasmuch  as  the  law  in  question  may  go 
into  operation  in  one  township  or  county  and 
operate  as  a  repeal  of  the  dramshop  law  there- 
in, it  is  for  that  reason  invalid." 

This  argument  is  answered  by  State  y. 
Binder,  88  Mo.  451;  Tovinehip  Organization 
Case,  55  Mo.  295,  and  the  StJwol  Law  Case,  45 
Mo.  458. 

In  Mc  parte  Swann,  96  Mo.  44,  it  was  urged 
that  the  local  option  law  was  void  because  it 
delegated  legislative  authority  to  the  people, 
but  this  court  said:  "Some  of  the  questions 
sought  to  be  made  under  the  creneral  grounds 
of  the  demurrer  were  deter mfned  in  State  v. 
Pbnd,  93  Mo.  606.  Besides  that  the  act  was 
not  a  delegation  of  legislative  power,  it  was 
held  that  the  act  was  not  in  conflict  with  that 
portion  of  section  58.  art.  4,  of  the  Constitution, 
which  provides:  "In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  local 
or  special  law  shall  be  enacted.  We  adhere  to 
what  is  there  said  in  respect  of  both  of  these 
questions." 

The  power  to  regulate  conferred  upon  the 
city  of  St.  Louis  by  the  Constitution  of  the 
state  (sec.  20,  art.  9)  has  been  defined  by  the 
Supreme  Court  of  the  United  States  to  mean: 


Jssiie  a  Ifoense  on  a  petition  of  the  majority  of 
voters  of  a  certain  district  is  not  unconstitutional 
In  that  it  is  not  of  uniform  operation  througtioat 
the  state.   State  v.  Brown,  19  Fla.  fiSBL 

An  act  requiring  an  applicant  for  a  saloon 
license  to  procure  the  recommendation  of  a 
majority  of  the  householders  and  freeholders  of 
the  precinct  or  ward  where  he  proposes  to  carry  on 
his  business,  is  not  void  because  it  does  not  provide 
any  machinery  for  procuring  the  recommendation. 
Jones  V.  HiUiard,  09  Ala.  aoa 

But  in  Be  Chrlstensen,  43  Fed.  Bep.  SIS,  it  is  held 
that  an  ordinance  requirlner  consent  of  a  majority 
of  the  board  of  police  commiasioners  or  of  not  leas 
than  twelve  citizens  owning  real  estate  in  the 
block  or  square  before  a  saloon  license  is  granted, 
Is  invalid  as  arbitrary  and  leaving  the  matter  to  the 
unregulated  will  of  the  persons  named,  and  puts  it 
in  the  power  of  the  persons  named  to  control  the 
liquor  traffic  of  the  city  without  regard  to  the 
qualifications  of  the  persons  applying  for  a  license. 
The  court  sasrs  that  It  is  an  attempt  to  confer 
power  which  was  held  invalid  in  the  Laundry  cases 
(Yick  Wo  V.  Hopkins,  118  U.  S.  856,  80  L.  ed.  ZXQ,) 
where  the  power  to  refuse  any  laundry  licenses 
attempted  to  be  conferred  by  ordinance  was  held 
invalid.  The  court  also  attempts  to  sustain  the 
decision  by  Re  Quong  Woo,  18  Fed.  Bep.  229,  infra. 
In  the  Chrlstensen  case  there  were  not  twelve 
citizens  in  the  block. 

Where  a  party  who  had  not  a  written  consent  of 
the  board  of  police  commiasioners  for  a  liquor 
license  as  requixvd  by  a  statute,  applied  for  a  writ 
of  mandamus  to  compel  the  collector  to  issue  him 
a  license  on  the  ground  that  the  condition  pre- 
cedent of  written  consent  required  by  the  statute 
was  unconstitutional,  the  court  held  that  he  had  no 
right  to  mandamus,  for  if  the  statute  was  valid  he 
must  comply  and  if  invalid  he  had  no  rights  there- 
under.   Purdy  V.  Sinton,  60  Cal.  188. 

An  ordinance  saying  the  mayor  under  certain 
circumstances  shall  ^^grant**  licenses  to  certain  per- 
s  *-is,  while  the  statute  says  the  city  council  shall 

20  li.  R.  A. 
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grant,**  Is  valid  where  the  dty  council  Imposes 
the  conditions,  and  authorisses  the  mayor  to  **grant** 
—that  is  to  issue  the  license  when  the  conditions 
are  complied  with.  This  Is  not  a  delegation  of 
power  by  the  city  counclL  Swarth  v.  Penple,  109 
111.621. 

The  power  to  license  the  sale  of  liquor  cannot  be 
delegated  to  the  mayor  by  ordinance,  where  the 
power  is  expressly  conferred  on  the  council. 
Kinmundy  v.  Mahan,  72  111.  462;  State  v.  Bayonne, 
44N.J.L.114. 

Where  an  ordinance  Is  required  to  be  passed  In  a 
particular  manner,  any  delegation  to  the  mayor  to 
fix  the  districts  In  which  a  saloon  license  is  to  be 
granted,  although  afterwards  to  be  confirmed  by 
the  council,  is  illegal.  The  joayor  might  extend  it 
over  the  whole  city  and  then  have  it  confirmed  by 
a  bare  majority  of  a  quorum.  State  v.  KantiCr,  88 
Minn.  69;  Re  Wilaon,  82  Minn.  14&. 

The  delegation  to  the  city  treasurer  and  mayor 
of  the  power  to  grant  a  liquor  license  and  fix  the 
amount  to  be  paid  theref  or,hnd  to  reject,  where  the 
charter  vested  the  power  to  license  in  the  city 
council,  is  invalid  and  void.  Bast  St.  Louis* v. 
Wehrung,  60  111.  28. 

A  statute  authorizing  a  local  board  to  grant  a 
saloon  license  and  to  refuse  to  approve  his  bond  if 
they  know  him  to  be  a  person  whose  character  and 
habits  would  render  him  unfit  to  conduct  a  saloon, 
and  anthoiizlng  the  county  treasurer  to  require  a 
new  bond  in  any  contingency  which  he  shall  deter- 
mine requires  it,  is  unconstitutional  as  it  leaves 
both  questions  to  the  caprice  of  the  parties  passing 
on  the  same.   People  v.  Haug,  68  Mich.  648. 

But  where  the  statute  authorizes  the  mayor  to 
sign  a  license  for  a  victualler,  but  not  when  the 
applicant  has  not  the  necessary  implements  for 
cooking  upon  his  premises,  the  mayor  cannot  bo 
compelled  by  mandamus  to  sign  a  license  when  he 
says  be  is  not  satisfied  that  the  applicant  has  com- 
plied with  the  law,  where  the  case  is  tried  on  bill 
and  answer.    Deehan  v.  Johnson,  141  Mass.  23. 

New  Jersey  lie  v.  Sup.  pp.  686. 606,  authorizing  the 
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"Power  to  prescribe  the  rule  by  wbich  com- 
meroe  is  to  be  governed.  This  power,  like  all 
others,  vested  in  Congress,  is  complete  in  it- 
self, may  be  exercised  to  its  utmost  extent, 
and  acknowledges  no  limitations,  other  than 
are  prescribed  m  the  constitution."  Qibbons 
V.  Ogden,  23  U.  8.  9  WheaU  196,  6  L.  ed.  70. 
And  this  meaning  of  the  word  has  been  ap- 

£  roved  by  this  court  in  State  Y.  Thomas,  102 
[o.  85. 

Mr,  lionis  A.  Steber  for  defendant  In 
error. 

Burg^esBt  t/l*  delivered  the  opinion  of  the 

court: 

On  the  21st  day  of  July.  1890,  the  defendant 
was  found  guilty  in  the  police  court  of  St. 
Louis,  and  fined  the  sum  of  $200,  for  viola- 
tion of  section  788  of  the  ordinances  of  said 
city,  to  wit:  "  Sec.  788.  Every  person  who, 
as  owner,  agent,  lessee,  builder,  architect, 
or  contractor,  shall  commence  any  building 
in  the  city  of  St.  Louis,  or  do  or  cause  to 
be  done  any  work  on  the  same,  or  build  the 
same,  without  first  having  procured  a  permit 
authorizing  the  same  from  the  commissioner 
of  public  buildings,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  less  than  one  nor  more  than  five  hun- 
dred dollars  for  each  offense,  and  every  day 
upon  which  said  work  shall  be  done,  or  said 
building  shall  be  commenced  or  exist  without 


said  permit,  shall  constitute  a  se^Mirate  offense." 
He  appealed  to  the  court  of  criminal  correc- 
tion, where  be  was  again  tried  on  the  follow- 
ing agreed statemen t of  facts:  "The  plainti ff, 
the  dty  of  St.  Louis,  is  a  municipal  corpora- 
tion organized  under  the  laws  of  Missouri. 
Defendant  is  the  owner  of  a  certain  lot  of 
ground  in  Mdd  city  of  St  Louis,  fronting  on 
the  east  side  of  Grand  avenue  between  Luckv 
and  North  Market  streets,  and  in  city  block 
No.  800.  Defendant  is  now  erecting  a  livery 
stable  thereon  without  a  permit,  and  that,  prior 
to  commencing  said  building  thereon,  he  ap- 
plied to  the  commissioner  of  public  buildings 
for  a  permit  for  the  erection  of  a  livery  stable 
upon  his  said  property;  that  said  applicatiou 
was  in  writing,  and  in  proper  form;  that  defend- 
ant also  tendered,  in  connection  therewith,  8ui^ 
able  and  satisfactory  plans  and  specifications 
for  said  livery  stable,  and  also  tendered  there- 
with the  required  fee  for  the  issuance  of  the 
permit;  that  the  building  commissioner  stood 
ready  to  issue  said  permit,  and  will  yet  issue 
said  permit  if  defendant  will  comply  with  the 
provisions  of  sections  734  and  785  of  the  Re- 
vised Ordinances  of  the  city  of  St  Louis, 
which  read  as  follows:  '  Sec.  784.  No  livery, 
boarding,  or  sale  stable  shall  be  located  on  any 
block  01  ground  in  St  Louis  without  the  writ- 
ten consent  of  the  owners  of  one  half  the 
ground  of  said  block.  Sec.  785.  No  permit 
shall  hereafter  be  granted  by  the  commissioner 


city  councils  to  create  excise  boards,  which  when 
created  shall  be  vetted  with  certain  defined  powers, 
Is  not  a  deleflratlon  of  powers,  as  the  power  vested 
In  the  excise  board  when  created  Is  granted  by 
statute.  State  v.  Trenton,  42  N.  J.  L.  74, 6  L.  B.  A. 
8S2,  61 N.  J.  L.  488. 

A  discretion  vested  by  statute  In  the  board  of 
county  commissioners  cannot  be  exercised  by  the 
clerk  of  the  board,  and  he  cannot  show  verbal  au- 
thority from  the  board  to  issue  a  iicense.  Mayson 
V.  Atlanta,  77  Ga.  00^  Thorn  v.  Atlanta,  Id.  68L 

A  board  of  county  commissioners  authorised  to 
lioense  a  saloon,  cannot  confer  that  power  on  the 
county  attorney.  He  cannot  be  authorized  to  hear 
and  determine  upon  an  appUcation  for  a  license, 
nor  to  accept  or  approve  the  bond,  nor  to  issue  the 
license.  Hennepin  County  Conuv.  v.  Bobinson*  16 
Hlnn.  881* 

XAiOenK  TUielln,  etc 

An  ordinance  imposing  a  fine  on  drivers  of  carts, 
drays,  wairons,  and  hacks,  without  being  first  li- 
oensed  by  the  mayor  Is  not  invalid  as  a  delegation 
of  power  where  the  charter  vests  the  power  of  11- 
oense  in  the  common  council  composed  of  the 
mayor  and  board  of  aldermen,  as  the  license  ordi- 
nance described  the  persons  to  whom  it  should  be 
granted  although  it  said  *Ho  such  persons  as  he 
(the  mayor)  may  deem  proper.**  Brooklyn  v.  fires- 
lin.STN.  Y.  59L 

An  ordinance  authorizing  the  depot  marshal  to 
prescribe  the  places  where  omnibuses  and  hacks 
should  stand  Is  one  that  the  city  authorities  had 
the  power  to  pass.    Veneman  v.  Jones,  118  Ind.  4L 

A  back  ordinance  requiring  the  owners  of  hacks 
at  railroad  stations  to  obey  thft  orders,  commands, 
and  directions  of  the  police  officers,  is  sustained  as 
a  proper  exercise  of  authority;  .'and  the  assign- 
ment to  places  by  the  oificer  Is  proper.  St.  Paul  v. 
Smith,  27  Mmn.  864. 

Where  the  city  of  London  could  by  custom  make 
ordinances  to  regulate  carts  and  license  them,  a 
by-law  that  a  certain  number  should  by.the  presl- 
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dent  and  governors  of  Cbrlst*s  Hospital  be  licensed 
was  proper.  The  discretionary  power  of  license 
was  properly  delegated  to  a  smaller  body.  (Why 
they  selected  the  oflloers  of  Christ's  Hospital  did 
not  appear.)   Shaw  v.  Pope,  2  Bam.  ft  Ad.  465. 

But  dtocrettonary  powen  granted  to  a  dty  ooan* 
ofl  to  regulate  hackney  coaches  cannot  be  dele- 
gated by  such  council  to  the  mayor  and  iKMrd  of 
aldermen.  And  an  ordinance  that  the  mayor  and 
board  of  aldermen  may,  from  time  to  time,  grant 
licenses  to  such  persons  and  upon  such  terms  as 
they  may  deem  expedient  for  vehicles  requiring 
licenses:  and  that  they  may  revoke  such  licenses  at 
their  discretion,— Is  void  for  want  of  authority  in 
the  city  council  to  delegate  its  power.  State  v. 
Fiske,  9  B.  L  94. 

This  case  is  contrary  to  Child  v.  fiemus,  IS  L.  B. 
A.  67. 17  B.  L  230,  which  holds  without  referring  to 
the  former,  that  an  ordinance  granting  to  the 
mayor  and  aldermen  In  their  discretion  the  power 
to  license  hacks,  and  to  the  mayor  the  power  to  re- 
voke any  license  so  granted.  Is  not  unreasonable  or 
oppressive,  and  Is  valid.  It  was  Insisted  that  a  for- 
feiture could  not  be  bad  without  a  trial,  but  the 
court  held  that  the  licensee  took  bis  license  with 
the  knowledge  that  It  might  be  revoked  by  the 
mayor. 

LicenM  peddkn,  cncetfont,  sttfss,  pltonbers. 

A  olty  ordinanoe  for  a  license  to  sell  goods  **by 
paying  the  sum  of  $6  for  every  three  days,**  au- 
thorizes a  license  to  be  granted  Cor  any  time  fur 
which  the  licensee  shall  be  willing  to  pay,  and  au- 
thorizes the  licensee  to  determine  the  time,  and 
this  cannot  be  done.  It  Is  also  objectionable  as 
that  the  licensee  might  elect  to  pay  more  than  $500, 
the  limit  allowed  by  the  charter.  Darling  v.  St. 
Paul,  19  Minn.  888. 

And  an  ordinance  regulating  peddlers  and  au- 
thorizing the  mayor  **to  grant  permission  to  any 
worthy  resident**  **upon  payment**  '*of  a  Ifoensa 
fee  to  be  fixed  by  the  mayor  on  granting  the  same» 
and  the  amount  of  license  in  all  cases  shall  be  fixed 
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of  public  buildings  for  tbe  erection  of  any 
livery,  boarding  or  sale  stables  until  the  pro- 
visions contained  in  the  next  preceding  section 
Bball  be  complied  with,  and  the  written  con- 
sent aforesaid  is  filed  in  said  office.'  Tbe 
question  and  issue  submitted  to  the  court  for 
determination  is  the  validitv  or  invalidity  of 
the  two  sections  quoted,  and  on  wbi<fti  judg- 
ment shall  be  had  either  for  plaintiff  or  defend- 
ant, as  the  court  may  find.  The  bound  vol- 
ume of  Revised  Ordinances,  1887,  of  the  city 
of  St.  Louis  may  be  considered  in  evidence 
without  being  set  out  herein,  or  in  any  bill  of 
exceptions  hereafter  presented  by  either  party." 
On  the  16th  of  September,  1890,  the  court  of 
criminal  correction  discharged  the  defendant 
After  a  motion  for  a  new  trial  was  filed  and 
overruled,  the  cause  was  brought  to  this  court 
by  plaintiff  on  a  writ  of  error.  By  section  1, 
art.  8,  of  the  charter  of  the  city  of  St.  Louis, 
the  legislative  power  of  the  city  is  vested  in  a 
council  and  house  of  delegates,  to  be  Bij\ed 
tbe  "Municipal  Assembly  of  the  City  of  St. 
Louis,"  and  it  is  contended  by  counsel  for 
plaintiff  that  the  further  power  is  conferred  on 
it  by  its  charter  to  pass  the  ordinances  now 
before  this  court  for  consideration.  By  the 
fifth  paragraph  of  section  26,  art.  8,  of  its 
charter,  it  is  given  the  power  to  license,  tax, 
and  rtgulate  livery  and  sale  stables;  in  para- 
graph 6  of  the  same  section  it  is  given  the 
power  to  declare,  prevent  and  abate  nuisances 


on  public  and  private  property;  and  by  para- 
graph 14  of  the  same  section  it  is  given  the 
power  to  pass  all  such  ordinances,  not  incon- 
sistent wiui  the  provisions  of  the  laws  of  the 
state,  as  may  be  expedient  in  maintaining  the 
peace,  good  government,  health,  and  welfare 
of  the  city,  its  trade,  commerce,  and  manu- 
factures. 

The  first  question  for  our  considerat:'on  is 
whether  or  not  the  power  to  regulate  livery 
and  sale  stables  includes  the  right  to  designate 
the  places  and  in  what  part  of  the  city  they 
may  be  located  and  to  prohibit  their  erection 
at  other  places.  A  similar  question  was  before 
this  court  in  1857,  in  the  case  of  St.  LauU  v. 
JaekaoUy  25  Mo.  87,  in  which  it  was  held  that 
a  clause  in  the  charter  of  the  city  of  St.  Louis, 
giving  the  mayor  and  city  council  the  power 
to  "regulate  the  inspection  of  butter,  lard,  and 
other  provisions;  to  regulate  the  vending  of 
meat,  poultry,  and  vegetables,  restrain  and 
punish  the  forestalling  of  poultry,  butter,  eggs, 
and  fruit,  and  to  suppress'hucksters,"  confers 
upon  them  the  power  to  provide  by  ordinance 
that  "no  person,  not  being  the  lessee  of  a 
butcher's  stall,  shall  sell  or  offer  for  sale  in 
market,  or  in  any  other  place,  any  fresh  meat 
in  less  quantities  than  one  quarter,"  is  not  in 
restraint  of  trade,  but  k  both  politic  and 
proper.  The  court  in  its  opinion  says:  ' '  This 
ordmanoe  is  not  against  any  known  law  of  our 
state,  nor  does  it  interfere  with  the  right  of 


br  the  mayor,**  at  not  lees  than  $1  nor  more  than 
$100  for  six  months,  is  an  illegal  delegation  of 
powers  and  Is  void.  Trenton  v.  Clayton,  fiO  Ho. 
App.  54L 

An  ordinance  regulating  peddler^s  licenses,  fix- 
ing tbe  same  at  from  $1  to  $25  for  a  fixed  time  in 
tbe  discretion  of  the  mayor,  is  unreasonable  and 
invalid  as  a  delegation  of  power.  State  Center  v. 
Barenstein,  OA  Iowa,  249.  This  ease  is  in  direct  con- 
flict with  tbe  following  case  but  does  not  refer  to  it. 

An  ordinance  regulating  licenses  for  auction 
sales,  authorizing  tbe  mayor  to  fix  tbe  amount  of 
the  license  **not  exceeding  $20  for  the  first  day,  and 
$20  per  day  for  each  suk)6equent  day,"  is  not  inval- 
id as  a  delegation  of  power,  as  tbe  charter  gives  a 
general  power  to  regulate  and  to  pass  all  ordi- 
nances necessary.  Decorab  v.  Dunstan,  88  Iowa, 
86.    But  see  State  Center  v.  Barensteln,  tuvra. 

An  ordinance  probibitlng  peddling  without  first 
obtaining  a  license  from  tbe  mayor  of  tbe  city  of 
Bocbester  is  not  void  as  a  delegation  of  power 
where  tbo  ordinance  establishes  tbe  system  and  tbe 
duty  of  tbe  mayor  is  to  issue  tbe  license,  where 
the  cbarter  of  tbe  city  gives  tbe  council  power  to 
make  ordmances  regulating  peddling.  Bradley  v. 
Bocbester,  64  Hun,  140. 

An  ordlaance  ^*to license  hawkers,  peddlers,  and 
auctioneers"  is  not  invalid  on  tbe  ground  that  tbe 
power  to  license  is  delegated  to  tbe  villaflre  re- 
corder, where  be  has  only  ministerial  or  clerical 
power  to  issue  on  tbe  conditions  pre8cril)ed  by  the 
council.    State  v.  Rcdmon  (Minn.)  May  7, 1890. 

A  city  council  cannot  delegate  to  a  waterworks 
company  laying  water  pipes  in  tbe  street  the  power 
to  require  plumbers  to  obtain  a  license  from  sucb 
waterworks  company  before  tbey  can  make  con- 
nections witb  tbe  main  pipes  from  tbe  bulldingR, 
and  exclude  plumbers  from  prosecuting  such 
work  wbo  are  not  licensed  by  tbe  waterworks  com- 
pany. Franke  v.  Paducab  Water  Supply  Co.  4  L. 
B.  A.  26&,  88  £:y.  407. 

BuCldinga, 

The  power  granted  a  dty  counoU  in  conjunction 
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with  tbe  board  of  education  to  purchase  a  site  for 
a  schooihouse  cannot  be  delegated  by  the  council 
to  tbe  board  of  public  works.  Lauensteiu  v.  Fond 
du  Lac  28  Wis.  836. 

A  statute  authorizing  the  destruction  of  a  bouse 
to  prevent  fires  from  spreading,  when  it  shall  be 
adjudged  necessary  by  three  fijne  wards,  or  by  tbe 
other  ofDcers  authorized  to  act  in  their  absence,  or 
where  no  fire  wards  have  been  appointed,  confers 
a  Joint  authority  which  cannot  be  delegated  to  a 
minority,  or  performed  by  one  of  them.  They 
must  agree  on  the  destruction  of  a  particular 
building.  Coffin  v.  Nantucket,  6  Cusb.  269;  Buggies 
V.  Nantucket,  11  Cusb.  488. 

Tbe  board  of  aldermen  cannot  delegate  to  the 
mayor  alone  the  power  to  grant  a  license  to  move 
a  building  through  tbe  streets,  where  by-laws  re- 
quire tbe  license  to  be  granted  by  tbe  mayor  and 
tbe  aldermen.   Day  v.  Green,  4  Cusl..  4:i8. 

An  ordinance  requiring  a  recommendation  of 
twelve  citizens  and  taxpayers  in  tbe  block  in  wbicb 
a  laundry  is  proposed  to  be  operated,  before  it 
shall  be  licensed,  is  invalid  as  a  delegation  of 
power.  Be  Quong  Woo,  18  Fed.  Bepw  2M,  7  8a wy. 
626. 

Municipal  corporations  may  not  restrict  tbe 
laundry  business  to  a  particular  part  of  tbe  city, 
excepting  therefrom  thoee  who  have  special  per- 
mits obtained  by  permission  of  a  majority  of  tbe 
owners  of  real  estate  in  certain  adjacent  blocks. 
Ex  parte  Sing  Lee,  96  CaL  864. 

But  to  the  contrary,  an  ordinance  probibitlng 
tbe  erection'of  a  livery  stable  on  any  block  of  the 
city  witbout  tbe  consent  of  tbe  owners  of  one  balf 
of  tbe  ground  in  any  such  block  is  valid.  State  v. 
Beattie,  16  Mo.  App.  131. 

Habeas  corpus  was  refused  from  a  prosecution 
under  a  similar  ordinance,  but  tbe  court  refused  to 
pass  on  tbe  ordinance,  in  Ex  pairU  Boenning- 
bauran,  21  Mo.  App.  2J7. 

The  case  of  State  v.  Beattie,  supra^  decided  by  the 
St.  Louis  court  of  appeals,  was  cited  and  approved 
in  ChiUlcottae  v.  Brown,  88  Mo.  App.  609,  and  in 
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Mat, 


mIUdi^  the  commodities  of  our  citizens.  It 
rtqnires  that  the  person  retailing  fresh  meal 
■hall  have  a  stall  in  some  market  for  that  pur- 
pose. The  dtj  undergoes  heavy  expense  in 
erecting  commodious  and  convenient  market 
houses.  It  rents  the  stalls  of  those  houses  to 
butchers  and  others  selling  fresh  meats.  The 
rents  are  of  importance  by  way  of  income  to 
Ibe  city.  Now  to  permit  any  one  who  may 
thiak  proper  to  put  up  a  block  or  shantv  on 
any  street  or  alley  for  the  purpose  of  selling 
ftub  meats  in  quantity  less  than  a  quarter, 
s»d  thereby  withdraw  the  purchasers  from 
tlie  market  houses,  is  at  once  giviAg  to  such 
retailers  a  very  great  advantage  over  those  who 
sent  the  stalls  and  pay  a  hieh  price  for  them." 
This  decision  was  followea  and  approved  in 
the  case  of  St.  Loui$  v.  WOer,  U  Mo.  547.  in 
oonstruing  a  charter  provision  substantially 
ihM  same  as  the  one  under  consideration,  and 
II  was  held  that  the  city  of  St.  Louis,  under  its 
ckarter  of  March  8,  Iwl,  authorizing  the  city 
cnnncil  to  establish  markets  and  market  places 
tauk  to  regulate  the  vending  of  meat,  had 
power  to  provide  by  ordinance  that  no  person 
not  being  the  leasee  of  a  butcher's  stall  ahould 


sell  or  offer  for  sale  in  market,  or  in  any  other 
place,  any  fresh  meat  in  less  quantities  than 
one  quarter.  Ash  v.  People^  11  Mich.  847,  8S 
AnL  Dec.  740;  Davenport  v.  Kdiy,  7  Iowa, 
102-  Buih  V.  Seabury,  8  Johns.  418;  Buffalo 
▼.  Webster,  10  Wend.  09.  So  it  was  held  in 
the  case  of  Cronin  v.  Peopte,  82  N.  Y.  818,  37 
Am.  Rep.  564,  when  by  its  cbarter  the  city  of 
Albany,  by  its  common  council,  was  author- 
ized to  enact  ordinances  '*to  regulate  the  ereo- 
tion,use,aad  continuance  of  daughter-houses, 
that  the  common  council  had  power  to  pass  an 
ordinance  prohibiting  the  slaughter  of  animals 
within  certain  specified  portions  of  the  city 
and  that  such  an  ordinance  is  not  void  aa 
being  in  restraint  of  trade.  Slaughter-houm 
Cases,  88  U.  8.  16  Wall.  36.  62,  21  L  ed.  894, 
404.  There  are  other  courts  of  recognized 
authority  which  seem  to  have  announced  a 
different  rule,  for  instance  Mionesota  and 
Georgia.  8t,  Paul  v.  Laidler,  2  Minn.  190 
(Gil.  159),  78  Am.  Dec.  89,  and  Bethune  ▼. 
Hughes,  28  Ga.  660,  78  Am.  Dec.  789.  But 
the  ruline  of  our  own  courts  is  sustained  b^ 
the  decided  weight  of  authority,  and,  as  it 
seems  to  us,  best  comports  with  reason  and 


atf  T.  Oook,  8B  Mo.  App.  flOQ,  but  it  Is  di- 
reeUy  In  oonfliofe  with  the  mala  case. 

Markets, 

The  power  conferred  in  the  mayor  and  aldermen 
eCthe  city  of  Patcrson,  New  Jersey,  to  purchase  a 
aaitable  site,  and  erect  thereon  a  pubhc  market, 
e^not  be  delegated  by  them  to  oommlmionexs. 
0late  V.  Paterson,  M  N.  J.  L.  168. 

An  ordinance  authorixinff  the  oommlaBlonen  of 
the  market  to  vacate  or  discontinue  the  hirhiff  of 
■tails  at  any  ttane  they  shall  see  fit  to  declare  any 
■Sail  vacant  was  sustained.  The  summary  power 
was  vested  in  the  commissioners,  and  he  who  takes 
a. lease  of  a  stall  knows  the  tenure  by  which  they 
are  hekL   Charleston  v.  Goldsmith,  2  Speers,  L.  tfS. 

But  an  agreement  by  a  vOUgre  glvlnir  the  con- 
tractor the  sole  control  of  a  market  bouse  with  all 
the  rents  and  emoluments,  and  reliDquishing  all 
ifghts,and  prohibiting  the  erection  of  other  market 
places  for  a  period  of  ten  years  is  void,  as  creating  a 
■soBopoiy  and  divesting  the  village  authorities  of 
ail  power  in  the  matter.  This  case  was  decided 
more  on  the  question  of  monopoly  than  of  delega- 
tion of  powers  although  the  subletting  by  lessee 
of  stalls  Is  to  some  extent  a  delegation  of  powers. 
Qale  V.  Kalamaaoo,  28  Mich.  844, 9  Am.  Rep.  80l 

TaU:  wharves  and  bridges. 

The  right  granted  a  city  to  construct  a  pier  Into  a 
hay  and  a  road  thereto  from  the  city,  and  to  fix, 
regulate,  and  collect  tolls,  cannot  be  delegated  by 
a  lease  of  the  pier  after  its  construction  by  the  city. 
Lord  V.  Oconto,  47  Wis.  888. 

A  dt^  authorized  to  build  wharves  cannot  lease 
Its  wharf  and  farm  out  the  toils  and  revenues  or 
authorize  any  one  to  fix  the  rates  of  wharfage. 
Matthews  v.  Alexandria,  88  Mo.  116,  30  Am.  Rep. 

m. 

A  board  of  trustees  having  power  to  lay  out, 
make,  widen,  and  repair  streets,  bridges,  wharfs, 
etc.,  cannot  give  to  any  person  the  exclusive  privi- 
lege of  laying  out,  establishinjr,  confltructing,  and 
regulating  wharfs  within  the  city  for  thirty-seven 
years,  as  it  is  an  invalid  delegation  of  power, 
•akland  y.  Oarpentier,  18  Cal.  640. 

A  town  having  the  power  to  collect  tolls  on  a 
bridge  cannot  delegate  such  power  by  a  deed  of 
trust.    Mullarky  v.  Oedar  Falls,  19  Iowa,  2L 
«0  L.  H.  A. 


JRaiZrood  grants. 

The  authority  to  make  a  grant  byaoity  to  anil- 
road  company  cannot  be  delegated  by  the  council 
to  any  officer  of  the  dty  or  to  the  board  of  puhlio 
works.  It  must  be  granted  by  the  dty  ooundL 
State  V.  Belt,  84  Ohio  St.  194. 

A  town  cannot  delegate  to  a  committee  to  deter- 
mine which  of  two  railroad  companies  shall  be 
aided.  Monadnock  B.  Go.  v.  Peterborough,  48  N. 
H.28L 

An  ordinance  granting  to  a  railroad  oompfmy 
the  right  of  way  in  a  city  and  requiring  the  work 
to  be  done  under  the  supervision  of  the  mayor  and 
the  city  commissioner,  is  not  an  invaUd  delegation 
of  power.  They  were  only  the  agents  of  the  otty* 
Northern  Gent.  R.  Go.  v.  Baltimore,  21  Md.  96. 

An  ordinance  providing  that  a  railroad  company 
might  permit  other  railroad  companies  to  use  Its 
railroad  track  In  the  dty  is  Toid  as  an  illegal  dele- 
gation of  powers,  and  a  grant  that  is  indefinite  aa 
to  the  location,  leaving  that  to  the  railroad  com- 
pany, is  also  void,  fllckey  V.Chicago  ft  W.I.  B.  Go, 
8I1LAPP.172. 

A  subscription  of  dty  bonds  made  by  a  mayor  to 
a  railroad  company  in  pursuance  of  an  order  of  a 
city  council,  and  ratified  by  the  council.  Is  an  act  of 
the  council  and  not  a  delegation  of  the  power. 
The  mayor  was  acting  merely  as  the  instrument 
or  amanuensis  of  the  dty  council,  and  this  is  not 
an  illegal  delegation  of  power.  Evans viJle,  1.  ft  C. 
&  L.  B.  Go.  V.  Evansvllle,  16  Ind.  8B6b 

lAghts^  oas,  and  li(fiitina  companies. 

The  power  to  erect  lamps  and  provide  for  light* 
ing  the  city  and  to  create,  alter,  and  extend  the 
lamp  districts,  conferred  by  city  charter  on  the 
council,  cannot  be  delegated  to  a  committee  for 
final  determination.  Minneapolis  Gas  Ught  GOb  v* 
Minneapolis,  86  Minn.  159. 

The  board  of  supervisors  of  San  Francisco  had 
no  authority  to  delegate  to  a  committee  not  mem- 
bers of  the  board  the  power  to  fix  and  determine 
the  amount  to  be  paid  by  the  city  and  county  for 
gas,  or  to  alienate  from  the  board  Its  power  of  final 
determination.  San  Francisco  Gas  Light  Co.  v* 
Dunn,  62  CaL  680. 

A  resolution  of  a  common  council  authorising 
gas  pipe  companies  to  lay  pipes  upon  such  condi- 
tions as  may  be  prescribed  by  the  mayor,  comp* 
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justice,  and  the  interest,  health,  and  prosperity 
•of  the  city.  StaU  v.  Beattie^  16  Mo.  App.  181. 
We  think  that  the  city  has  the  power  under  its 
•charter  and  ordinances  to  regulate  the  place  of 
buildinff  livery  stables  and^  confine  them  to 
^^rtain  localities  within  the  corporate  limits, 
as  well  as  to  refn^'&te  the  manner  of  their 
keeping  as  to  cleanliDe&s,  that  they  may  not  be 
or  become  obnoxious  and  deleterious  to  the 
health  of  her  citizens. 

We  come  now  to  the  consideration  of  the 
important  question  in  this  case;  that  is,  the 
right  of  the  city  by  ordinance  to  delegate  to 
the  owners  of  one  half  of  the  ground  In  any 
block  in  which  a  livery,  boarding,  or  sale 
stable  is  proposed  to  be  erected,  to  say  whether 
it  shall  be  acne  or  not,  and  requiring  any 
person  desiring  to  construct  such  stable,  before 
a  building  permit  will  be  granted  him  by  the 
city  for  its  erection,  to  obtain  in  writing  the 
consent  of  owners  of  one  half  ^he  ground  in 
fiuch  block.  It  is  contended  by  counsel  for 
defendant  that  this  is  a  delegation  of  the  legis- 
lative power  conferred  on  the  city  by  article  8, 
§  1,  of  its  charter,  and  the  ordinance  is  there- 
fore null  and  void.  Ministerial  powers  may  be 
delegated  by  a  city,  but  legislative  powers  can- 


DOt.  Legislative  power  implies  Judgment  and 
discretion  on  the  part  of  those  who  exercise  it, 
and  a  special  confidence  and  trust  on  the  part 
of  those  who  confer  it.  Bvgyles  v.  Collier,  4S 
Mo.  858.  In  the  case  of  8t,  Louis  v.  Clemens, 
48  Mo.  895,  under  an  act  entitled  "An  Act  to 
Revise  the  City  Charter  of  the  City  of  8t. 
Louis,"  giving  the  city  council  power  to  con- 
struct distinct  sewers,  which  provides  that 
such  sewers  shall  be  of  such  dimensions  as 
may  be  prescribed  by  ordinance,  it  was  held 
that  an  ordinance,  providing  that  a  sewer 
therein  authorized  to  be  constructed  on  the 
premises  of  appellant  should  be  '*of  such 
dimensions  and  of  such  materials  as  may  be 
deemed  requisite  by  the  engineer."  was  not 
in  legal  couformitv  with  said  provision  of  the 
charter,  and  should  be  disregarded;  that  the 
city  council  could  not  delegate  a  duty  plainly 
and  expressly  devolved  upon  them  to  the  mere 
discretion  and  caprice  of  a  simple  individual. 
Thomeon  v.  BoonviUe,  61  Mo.  282;  Matthem 
V.  Alexandria,  68  Mo.  115.  So  it  was  held  in 
the  case  of  Be  Quong  Woo,  18  Fed.  Rep.  229, 
that  a  city  ordinance  which  makes  it  unlawful 
for  any  person  to  establish,  maintain,  or  carry 
on  any  laundry  witJiin  certain  limits  in  the 


troUer,  and  oommlsslODer  of  public  works  confers 
no  authority  and  the  permits  are  void,  as  the  power 
Is  conferred  on  the  couooll.  Anderson  v.  Equita- 
ble Oas  Light  Co.  12  Daly,  46S. 

But  a  city  ordinance  grantlngr  to  a  gas  company 
the  right  to  furnish  gas  for  a  time  extending  beyond 
the  expiration  of  the  company's  charter,  and  au- 
tborhdng  such  company  to  transfer  Its  rights  to 
•any  organized  gas  company  that  would  give  bond 
to  perform  the  agreements,  is  not  void.  State  v. 
Laclede  Gaslight  Co.  102  Mo.  472. 

A  city  council  having  authority  under  the  char- 
ter  to  determine  what  lights  shall  be  placed  by  a 
railroad  company  at  a  oroasing,  cannot  delegate 
this  power  to  a  street  committee.  This  was  held  in 
a  case  seeking  to  hold  a  railroad  company  liable 
for  an  accident  that  it  was  claimed  occurred  be- 
•oause  a  light  was  not  set  np  at  the  croesing  where 
the  committee  had  directed  it  to  be  placed.  Gulf, 
€.  ft  S.  F.  B.  Co.  V.  Biordan  (Tez.  Civ.  App.)  March 
28,  1898. 

OUy  property';  eontnuU;  miaceUaneowe, 

The  power  to  employ  an  attorney  being  vested 
by  the  charter  of  the  city  In  its  council,  cannot  be 
4lelegated  by  the  council  to  the  mayor.  East  St. 
Louis  V.  Thomas,  11  HI.  App.  288. 

An  authority  conferred  on  the  city  council  to 
negotiate  a.nd  sell  city  bonds  cannot  be  delegated 
t>y  such  coiindl  either  by  ordinance,  resolution*  or 
otherwise,  to  or  be  conferred  upon  the  city  treas- 
urer, and  when  such  treasurer  negotiates  a  bond  it 
is  simply  as  an  agent  of  the  council.  So  a  petition 
on  his  ofBclal  bond  asking  for  judgment  because  he 
had  sold  some  city  bonds  does  not  state  a  cause  of 
action  where  be  acts  only  as  agent  of  the  council 
and  not  as  treasurer  of  the  dty.  State  v.  Hauser. 
68  Ind.  155. 

A  city  authorized  to  run  a  lottery  for  the  benefit 
of  city  Improvements  cannot  divest  itself  of  its 
powers  and  liabilities  by  granting  the  lottery  or 
selling  the  privilege  to  others.  Ciark  v.  Washing- 
ton, 25  U.  S.  12  Wheat.  40,  6  L.  ed.  544. 

The  common  council  must  exercise  the  functions 
imposed  on  them  by  the  charter;  and  have  no 
power  to  delegate  them  to  others.  The  power  to 
sell  real  estate  granted  to  them  does  not  Include 
the  power  to  make  a  deed  of  trust,  or  place  the 
property  In  the  charge  of  others  for  the  term  of 
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three  years  with  power  to  sell  as  t:<ey  may  deem 
advisable.   Smith  v.  Morse,  2  Oal.  524. 

But  the  dtj  council  may  delegate  to  a  committee 
the  leasing  and  furnishing  of  a  room  for  the  city 
to  use  In  its  bustneas,  although  the  principle  Is  rec- 
ognized that  the  governing  body  of  the  city  can- 
not confer  upon  one  of  its  committees  the  power 
to  perform  acts  which  relate  to  the  government  of 
the  dty.    Kramrath  v.  Albany,  127  N.  Y.  676. 

An  ordinance  directing  and  empowering  the  city 
marshal  to  establish  public  pounds  is  not  a  delega- 
tion of  authority  to  him,  where  the  power  to  es- 
tablisb  public  pounds,  and  to  regulate,  restrain^ 
and  prohibit  the  running  at  large  of  cattle  is  ex- 
pressly granted  to  cities  and  towns,  fiatsel  v. 
Blaine  (Tex.  App.)  Jan.  14,  180L 

Authority  given  agents  of  a  village  in  annexa- 
tion proceedings  to  allow  an  amendment  to  the  pe- 
tition Is  not  an  unlawful  ddegation  of  powers  by 
the  council,  where  further  action  is  to  be  taken  by 
the  council  under  Ohio  Bev.  Stat.,  9  1567.  Shugars 
V.  Williams,  60  Ohio  St  — , 

The  main  case  Is  sustained  by  the  laundry  cases. 
Re  Quong  Woo,  18  Fed.  Bep.  229,  and  Ex  parte  Sing 
Lee,  96  Gal.  854.  While  the  case  of  State  v.  Beattie, 
of  the  St.  Louis  court  of  appeals,  16  Mo.  App.  181, 
as  to  the  same  question  involved  as  in  the  main 
case,  holds  the  contrary  doctrine.  The  saloon  cases 
generally  sustain  the  statute,  requiring  a  petition 
of  a  certain  number  before  granting  a  license.  It 
is  believed  that  the  liquor  cases  depend  more  on 
the  proper  exercise  of  the  police  power,  recogniz- 
ing that  the  saloon  business  Is  one  that  should  have 
certain  restraints  thrown  around  It,  which  are  not 
required  in  the  prosecution  of  other  lines  of  busi- 
ness. 

There  is  a  distinction  to  be  noticed  also  in  the 
saloon  license  cases.  Some  of  them  discuss  the 
question  as  Id  the  main  case  of  the  power  to  dele- 
gate to  the  officer  issuing  the  license,  the  right  to 
withhold  or  grant  the  same,  while  other  cases  dis- 
cuss the  statute  requiring  a  petition  of  a  certain 
number  of  persons  as  a  condition  precedent ;  but 
in  both  classes  of  cases  the  constitutional  questions 
of  delegated  powers  are  discussed. 

As  to  delegation  by  city  council  of  the  power  to 
determine  the  width,  grade,  material,  etc,  of  street, 
sidewalk,  or  sewer  improvements,  see  note  to  Mo> 
Crowell  V.  Bristol  (Ya.)  ante,  668.  L  T. 
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city  of  San  Francisco,  without  first  haying  ob- 
tained the  consent  of  the  board  of  supervisors, 
which  could  only  be  granted  upon  the  recom- 
mendation of  not  less  than  twelve  citizens  and 
taxpayers  in  the  block  in  which  the  laundry  is 
proposed  to  be  established,  and  which  pun- 
ishes by  fine  or  imprisonment  for  a  violation 
of  its  provisions,  is  invalid;  that  under  their 
authority  to  license  trades  and  callings,  super- 
visors cannot  delegate  their  power  to  others, 
or  make  its  exercise  dex>end  upon  the  consent 
of  others.  In  Barthet  v.  New  Orleans,  24  Fed. 
Rep.  664,  an  ordinance  was  held  invalid  which 
made  it  unlawful  to  maintain  a  slaughter- 
house "except  permission  be  granted  by  the 
council  of  the  city  of  New  Orleans."  Bo  in 
State  Y,  Maimer,  43  La.  Ann.  496,  an  ordinance 
of  the  city  of  Kew  Orleans  forbidding  the 
keeping  of  dairies  within  certain  limits,  ex- 
cept by  the  permission  of  the  city  council, 
was  held  to  be  null  and  void.  In  teuton  y, 
Belger,  143  Mass.  598,  an  ordinance  which 
permitted  the  board  of  aldermen  to  exercise 
a  discretion  in  granting  or  refusing  a  permit 
for  the  erection  of  buildines  withuDi  a  fire 
district  was  held  invalid.  In  the  case  of 
Richmond  y.  Dudley,  129  Ind.  112,  18  L.  R  A. 
087,  it  was  held  that  an  ordinance  prohibiting 
the  stora^  by  any  person  within  the  city 
limits  of  inflammatory  oils,  except  upon  per- 
mission from  the  common  council,  leaving  it 
to  the  common  council  to  say  whether  a  partic- 
ular place  is  suitable  for  the  purpose,  or  a 
particular  person  is  a  proper  one  to  whom  to 
grant  permission,  and  allowing  the  permission 
to  be  revoked  at  the  will  of  the  council,  was 
invalid.  State  v.  Dvbarry,  44  La.  Ann.  1117. 
8o  it  was  held  in  the  case  of  State  v.  Tfnant, 
110  K.  C.  609. 15  L.  R  A.  428,  by  the  supreme 
66x171  of  Korth  Carolina,  that  an  ordinance 
which  provides  that  no  person  shall  erect,  add 
to,  or  generally  change  any  building,  without 
first  obtaining  the  permission  of  the  board  of 
aldermen,  is  void  in  prohibiting  the  erection 
of  buildings,  irrespective  of  the  materials  to 
be  used,  and  also  in  reserving  to  the  board  the 
arbitrary  power  to  refuse  Uie  application  of 
one  person,  and  erant  that  of  another.  Coo- 
le^.  Const.  Lim.  6th  ed.  p.  187.  These  author- 
ities abundantly  show  beyond  question  that 
the  ordinance  under  consideration  is  void,  be- 
cause of  the  delegation  of  legislative  power  by 
the  mayor  and  municipal  assembly  of  the  city 
of  St.  Louis  to  the  owners  of  one  half  the 
ground  in  the  block  where  the  livery  stable 
was  builded. 

We  are  also  of  the  opinion  that  the  ordinance 
is  invalid,  for  the  reason  that  by  its  provisions 
one  citizen  is  permitted  to  erect  a  livery  stable 
in  a  certain  locality,  by  obtaining  the  written 
consent  of  the  owners  of  one  half  the  ground 
in  the  block,  while  another  of  like  merit 
would  not  be  permitted  to  do  so  for  the  want 
of  such  consent.  It  would  enable  one  person 
to  construct  and  operate  a  livery  stable  upon 
one  side  of  the  street,  by  getting  the  written 
consent  of  the  owners  of  one  half  the  ground 
in  the  block,  while  another  would  be  denied 
the  privilege  of  erecting  a  similar  building  in 
the  opposite  block  across  the  street,  or  in  an 
adjoining  block,  because  of  his  inability  to  ob- 
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lain  such  consent.  Not  only  itiis,  if  one  per- 
son is  fortunate  enough  to  be  the  owner  of 
one  half  the  ground  in  a  block  he  can  erect 
his  stable  with  impunity,  while  bis  neislibor, 
or  other  person,  not  so  fortunate,  could  not  do 
so,  the  direct  tendency  of  which  ^ould  be  to 
create  a  monopoly.  The  effect  would  be  dis- 
crimination in  favor  of  certain  persons,  and 
against  others,  entitled  to  equal  rights  before 
the  law.  This  court  has  on  different  occasions 
held  ordinances,  less  obnoxious,  unreasonable 
and  invalid.  Cape  OirardeauY,  Riley,  72  Mo. 
220;  St,  Louis  v.  Weber,  tupra;  Corrigan  v. 
Oage,  68  Mo.  541.  As  was  said  by  the  supreme 
court  of  Illinois  in  the  case  of  Tvgman  v.  Chp- 
cago,  78  111.  *409:  *'  If  one  of  the  citizens  of 
Chicago  is  permitted  to  engage  In  the  business 
of  slaughtering  animals  in  a  certain  locality, 
an  ordinance  which  would  prevent,  under  a 
penalty,  another  from  engaging  In  the  same 
business,  would  not  only  be  unreasonable,  and 
for  that  reason  void,  but  its  direct  tendency 
would  be  to  create  a  monopoly,  which  the  law 
will  not  tolerate."  The  keeping  of  a  livery 
stable  is  not  a  business  which  of  itself  is  un- 
lawful, but,  like  many  other  trades  and  occu- 
pations which  are  carried  on  in  large  dues, 
almost  indispensable,  and,  if  it  must  be  left 
to  the  will  and  caprice  of  those  who  own 
more  than  one  half  the  ground  in  every  block 
to  decide  as  to  whether  or  not  it  shall  be  en> 
gaged  in,  it  might  possibly  be  entirely  pro- 
hibited within  the  city  limits.  The  opinion  of 
the  majority  of  the  court  of  appeals  in  the 
case  of  State  Y,  Beattie,  16  Mo.  App.  131,  is 
contrary,  we  think,  to  the  great  wiitrht  of  au- 
thority on  the  question  of  the  validity  of  this 
ordinance,  and  is  disapproved.  The  ordinance 
is  clearly  void,  and  without  legal  force  and 
effect. 

The  ordinance  cannot  be  upheld  on  the 
ground  that  a  livery  stable  is  a  nuisance  per 
se,  for  the  law  is  well  settled  otherwise.  Aid- 
riehY,  Boward,  7  R  L  87,  80  Am.  Dec.  636; 
Burditt  y.  Sufenwn,  17  Tex.  489.  67  Am.  Dec 
666;  Dargan  v.  WaddiU,  81  N.  C.  244.  49  Am. 
Dec.  421;  Kirkmanv,  JJarufy,  11  Humph. 
406,  64  Am.  Dec.  46;  Coker  v.  Birge,  10  Ga. 
886;  Harrieon  y.  Brooke,  20  Oa.  6<$7;  Siorrie 
v.  Brewer,  1  Anth.  868;  Ball  v.  Ray.  L.  R  8 
Ch.  467;  Broder  v.  SaUlard,  L.  R  2  Ch.  Div. 
692;  State  v.  Beatfie,  eupra.  Yet  it  is  equally 
well  settled  that  a  livery  stable  may  become 
so,  if  so  kept  as  to  destroy  the  comfort  of 
owners  and  occupants  of  adjacent  premises, 
and  so  as  to  impair  the  value  of  their  property. 
18  Am.  &  £ng.  Encvclop.  Law,  p.  9&3: 
Burdett  v.  S^oenson.  and  Dargan  v.  Waddill, 
supra;  St.  James  Cf  urch  v.  Arrinpfon,  86  Ala. 
548,  76  Am.  Dea  832;  Co/fer  v.  Birge,  9  Ga. 
425,  54  Am.  Dec.  847;  Kirkman  v.  Handy, 
supra.  This,  however,  depends  upon  the 
manner  of  its  keeping,  and  as  to  cleanliness, 
noxious  fumes,  flies,  etc.,  and  the  effect  there- 
of on  adjoining  property. 

We  are  of  the  opinion  that  the  judgment 
should  be  afflrmed,  and  it  is  so  ordered. 

All  concur. 

Motions  for  rehearuig  and  to   transfer  ta 
court  in  banc  denied* 
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Failure  bjr  a  pamepger  to  Ummb  and 
listen  for  approachinflr  trains  before 
croesinsr  tracks  iDterveniog  between  his  train  and 
an  eating  house  maintained  by  the  carrier  for  the 
accommodation  of  paasengers  is  not  negiigenoe 

Ofayl^lBOB.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Arapaboe  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  killing 
of  Tbomas  Sbean.    AfflrmecL 

Statement  by  Goddardf  J.: 

The  action  is  brought  by  Mary  E.  Sbean,  the 
vife,  and  in  behalf  of  Moses,  Josephine,  and 
Mary  Sbean,  the  children,  of  Thomas  Sbean, 
deceased,  to  recover  damaires  against  the  rail- 
road company  for  wroogfullv  causing  the  death 
of  said  Thomas  Shean.  The  facts  are  as  fol- 
lows: Thomas  Shean  was  a  passenger  for  bire 
from  Kansas  City,  Mo.,  to  San  Francisco,  Cal., 
on  the  appellant  company's  cars.  On  the  first 
day  of  October,  1887,  the  section  of  the  train 
in  which  be  was  being  carried  arrived  at  La 
Junta,  Colo.,  between  8  and  9  o'clock  in  the 
forenoon.  La  Junta  is  an  eating  station  of  the 
company,  and  a  point  at  which  trains  stop  to 
allow  passengers  to  take  meals,  and  also  at 
which  trains  are  made  up  for  the  north  and 
west.  The  train  was  beinff  run  in  two  sections 
between  Kansas  City  and  La  Junta,  Shean  be- 
ing on  the  section  that  arrived  first.  After 
Btoppinff  at  the  eatins;  station,  this  section  was 
switched  upon  a  side  track,  the  main  track 
beinff  between  it  and  the  station.  While  so 
standing,  and  about  forty  minutes  after  its  ar- 
rival, Shean  started  to  go  to  the  eating  station 
for  breakfast.  While  passing  diagonally  across 
the  main  track  be  was  struck  by  the  locomotive 
drawing  the  other  section,  and  killed.  The 
testimony  of  witnesses  as  to  the  rate  of  speed 
this  section  of  the  train  was  running  at  the 
time  varies  from  six  to  ten  miles  an  hour.  It 
was  also  conflicting  in  regard  to  whether  the 
bell  was  being  rung  at  the  time  of  the  accident 
The  following  specific  interrogatories  were  sub- 
mitted to  the  Jury,  and  answered  as  follows: 
••First.  Do  you  find  from  the  evidence  that  the 
deceased,  Thomas  Shean,  after  leaving  the  car, 
and  before  reaching  the  track  where  he  was 
injured,  listened  or  looked  for  an  approaching 
train?  Anncer,  No.  Second.  Do  you  find 
from  the  evidence  that  if  the  deceased,  Tbomas 
Sbean,  had  looked,  before  going  upon  the  track 
where  he  was  injured,  he  could  have  seen  the 
approaching  train?   Andtoer.  Yes.    Third.  Do 

NOTB.— An  important  exception  to  the  rule  re- 
quirlngr  persons  toiook  and  listen  for  approaching 
trains  before  croasinff  a  railroad  track  is  presented 
by  the  above  case  and  is  supported  by  the  decisions 
of  other  courts. 
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you  find  from  the  evidence  that  if  deceased^ 
Tliomas  Shean,  had  stopped  and  listened  before 
going  on  the  track,  he  could  have  heard  the 
approaching  train?  Anatoer,  No.  Qeneral 
verdict  for  plaintiffs  for  $5,000. 

Motion  for  new  trial  overruled,  and  judg- 
ment rendered  for  amount  of  verdict. 

Mesgrs.  Charles  E.  Oast,  Wells,  Macon 
6  Farmant  and  Rog^erst  Cathbert  A 
Ellis  for  appellants. 

Mewn,  Rogers  6  Shafr oth  for  appellees. 

Ooddard,  Jl,  delivered  the  opinion  of  the 
court: 

The  ground  mainly  relied  on  in  the  argu- 
ment before  us,  and  the  one  we  regard  as  con- 
trolling in  this  case,  is  whether,  upon  the  evi- 
dence, the  deceased,' at  the  time  of  the  accident 
exercised  such  care  as  an  ordinarily  prudent 
man  would  exercise  under  like  circumstances. 
In  other  words,  was  he  guilty  of  such  contrib- 
utory negligence  as  would  defeat  a  recovery? 
The  fact  is  uncontroverted,  as  found  by  tbe 
Jury  in  answers  to  interrogatories  Nos.  1  and 
2,  that  the  deceased  did  not,  on  approaching 
the  track  where  he  was  injured,  look  or  listen 
for  an  approaching  train,  and  that,  if  he  had 
looked  before  going  upon  the  track,  he  could 
have  seen  tbe  approaching  train;  and  the  ques- 
tion is  thereby  presented  whether  the  deceased, 
in  his  relation  as  a  passenger,  had  tbe  right  to 
to  omit  the  precaution  of  looking  for  an  ap- 
proaching train,  and,  as  the  court  below  in- 
structed the  Jury,  "assume  that  the  defendant 
must  so  regulate  its  trains  that  its  tracks  be- 
tween the  car  he  left  and  tbe  eating  station 
platform  would  be  free  from  obstruction,  and 
safe  for  him  to  pass  over  in  going  to  and  re- 
turning from  the  eating  bouse;  •  .  .  that  de* 
fend<)nt  is  bound  to  exercise  the  same  degree 
of  care  in  providing  for  him  a  safe  and  con- 
venient way  and  manner  of  access  to  and  from 
the  eating  station  .  .  .  as  in  the  transportar 
tion  and  carriage  of  him." 

It  is  said  by  this  court  in  D&rwer  dt  R,  Q, 
R,  Co.  V.  Hodgson,  18  Colo.  117:  **The  ap- 
pellant,  a  common  carrier,  owed  a  peculiar 
duty  to  the  deceased,  a  passenger  for  hire. 
It  was  bound  to  exercise  the  highest  degree 
of  care  and  skill  reasonably  practicable  in 
the  management  of  its  trains.  This  duty  did 
not  cease  upon  the  arrival  of  the  train  upon 
which  the  deceased  was  a  passenger  at  the 
place  of  bis  destination.  The  company  was 
still  bound  to  furnish  him  an  opportunity  to 
safely  alight  therefrom,  and  to  use  the  ut- 
most care  and  diligence  in  providing  for  him 
a  safe  passage  from  the  train  to  the  platform 
of  the  depot."  The  same  duty,  we  think, 
is  imposed  upon  the  company  towards  a  pas- 
senger while,  on  a  continuous  Journey,  he  ia 
going  to  and  returning  from  the  eating  sta- 
tions provided  by  the  company  for  the  ac- 
commodation of  passengers.  While  leaving 
the  train  for  this  purpose  he  does  not  cease 
to  be  a  passenger,  or  lose  the  protection  of 
those  regulations  that  the  company  is  bound 
to  provide  for  his  safety  while  on  its  cars, 
or  when  rightfully  upon  its  depot  grounds. 
The  same  rules  of  law  can  be  invoked  fot 
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his  protection  under  such  circumstances  as 
are  aJfforded  to  passengers  going  to  and  from 
its  cars.  Their  duty  in  the  latter  respect  is 
well  settled.  Denver  A  R,  O.  B.  Go,  v. 
JBodgson,  supra.  In  the  case  of  Pennn/lvanta 
22.  Co.  V.  Wliite,  88  Pa.  838.  it  is  said :  "  It 
is  the  duty  of  the  company  to  provide  for 
the  safe  receiving  and  discharging  of  pas- 
sengers. It  is  bound  to  exercise  the  strictest 
vigilance,  not  only  in  carrying  them  to  their 
destination,  but  also  in  setting  them  down 
safely,  if  human  care  and  foresight  can  do 
so."  That  the  deceased  had  a  right  to  rely 
t^n  the  performance  of  such  duty  by  the  com- 
pany, and  proceed  without  taking  the  precau- 
tion to  look  and  listen,  and  that  the  failure 
to  do  so  is  not  negligence  per  «0,  is  decided 
in  numerous  cases.  To  this  effect  are :  Terry 
T.  Jewett,  78  N.  Y.  888 ;  Braseell  v.  New  York 
OerU.  dh  ff.  B.  22.  Co.  84  N.  Y.  241 ;  Archer 
T.  New  York,  N,  B.  S  B.  22.  Co.  106  N.  Y. 
1189 :  Jewett  t.  Klein,  27  N.  J.  Kq.  550 ;  Bai- 
timore  d  0.  22.  Co.  v.  StaU,  60  Md.  449. 

In  Baltimore  d  0.  22.  Co.  v.  State.  60  Md. , 
at  page  463,  it  is  said:  ''And  though  the 
deceased  himself  was  required  to  exercise 
reasonable  care,  yet  we  may  suppose  that  his 
watchfulness  was  naturally  lessened  by  his 
reliance  upon  the  faithful  observance  by  the 
employes  of  the  defendant  of  such  precau- 
tionary rules  and  regulations  as  would  secure 
to  passengers  a  safe  transfer ;  .  .  .  and, 
except  in  the  presence  of  immediate,  appar- 
ent danger,  he  was  authorized  to  act  upon 
such  reliance." 

In  the  case  of  Jewett  ▼.  Klein,  eupra,  it  is 
held  **  that  a  person  who,  in  passing  from  the 
depot  to  the  train  he  was  about  to  take,  was 
obliged  to  cross  an  intervening  track,  was  not 
guilty  of  contributory  negligence  in  that  he 


did  not,  before  approaching  the  train,  look 
up  or  down  the  track  to  see  whether  there 
was  danger  from  an  approaching  train,  and 
in  that  he  approached  the  train  diagonally 
from  the  platform  to  the  station,  and  l)efom 
his  train  had  come  to  a  full  stop.*  By  the 
foregoing  and  other  well-considered  cases  it 
is  settled  that  a  passenger  on  a  railroad, 
while  passing  from  the  cars  to  the  depot,  is 
not  required  to  exercise  that  degree  of  care 
in  crossing  a  railroad  track  as  is  imposed 
upon  other  persons,  and  that  he  has  the  right 
to  assume  that  the  company  will  discharge 
its  duty  in  making  the  way  safe ;  and,  rely- 
ing on  this  assumption,  may  neglect  pre- 
cautions that  are  oidinarily  imposed  upon  a 
person  not  holding  that  relation ;  and  this 
distinction  is  to  be  taken  into  consideration 
in  determining  the  propriety  of  his  conduct. 
Under  all  the  facts  shown  in  evidence  and 
the  circumstances  surrounding  the  accident, 
whether  the  person  injured  was  guilty  of 
contributory  negligence  at  Uie  time  is  a  ques- 
tion within  the  province  of  the  Jury  to  de- 
cide, and  one  that  the  court  cannot  rightfully 
take  from  them.  In  addition  to  the  cases 
above  cited,  see  Warren  v.  Fitchhurg  B.  Co. 
8  Allen,  227 ;  Qaynor  v.  Old  Colony  db  N.  B. 
Go.  100  Mass.  208,  97  Am.  Dec.  96 ;  Pareont 
V.  New  York  Cent,  db  H.  22.  22.  Co,  118  N. 
Y.  855.  8  L.  R.  A.  688 ;  Wheeloek  ▼.  Boston 
d  A.  22.  Co.  105  Mass.  208. 

In  the  case  at  bar  we  think  the  law  was 
correctly  given  to  the  jury,  and  that  their 
finding  on  the  facts  cannot  be  disturbed. 
An  examination  of  other  points  presented  by 
appellant  discloses  no  error  that  is  a  cause 
of  reversal  of  the  case. 

Tlie  judgment  is  accordingly  affirmed^ 
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An  easement  by  prescription  for  the 
support  of  building  is  not  acquired  by 


the  lenRth  of  time  for  whloh  a  bnildlngr  is  main- 
tained as  such  mainienanoe  on  tbe  premlaes  of 
the  owner  does  not  invade  any  rl^ht  of  the 
neiffhborlnff  proprietor. 

(May24,lS9eL) 

APPEAL  by  complainant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 


Note.— Bia7UI)vpre8crlvtion  to  lateral  support  for 

buildinas. 

In  Entarland,  the  doctrine  Is  established  that  twen- 
ty years*  peaceable  and  uu Interrupted  enjojnnent 
of  lateral  support  for  a  building,  without  decep- 
tion or  concealment  and  so  open  that  it  must  have 
been  known  that  some  support  was  belngr  enjoyed 
by  the  butidlnfr,  will  create  a  rl^ht  by  prescription 
to  such  support.  Dalton  v.  Anmis,  L.  R.  6  App.  Cas. 
740:  Rogers  v.  Taylor,  2  Hurlat.  ft  N.  «28:  Hide  v. 
Thomborougrh.  2  Car.  &  EL  :i60. 

The  doctrine  has  been  asserted  in  other  cases,  al- 
thoufrh  sometimes  questioned  also,  but  is  fairly 
^decided  in  the  cases  above  named  and  mustbe  con- 
•idcredto  be  established  in  Enfrland. 

In  Hunt  V.  Peake«  1  Johns.  (V.  C.)  Eng.  Uep.  706, 
f9  L.  J.  Ch.  785,  the  court  speaks  favorably  of  the 
doctrine;  but  in  that  caie  the  deoision  did  not  need 

SO  L.  R.  A. 

See  also  33  L.  R.  A.  45,  46. 


to  be  based  upon  it,  as  the  sinking'  of  the  ground 
was  not  affected  by  the  weight  of  the  house  up* 
on  it. 


In  Bonoml  v.  Backhouse.l  EL  Bl.  &  El.  (EBB,  it  i 
to  be  assumed  that  the  owner  of  an  ancient  house 
was  entitled  to  lateral  support  for  IL  But  in  that 
case  the  house  was  damaged  by  working  mines, 
and  the  question  was  whether  tbe  cause  of  action 
accrued  at  the  time  of  the  work  or  at  a  later  date 
when  the  ground  sank.  It  was  first  held  to  be  at 
the  time  when  the  work  was  done,  but  in  the  ex- 
chequer chamber  this  decision  was  reversed,  and 
it  was  held  that  the  cause  of  action  did  not  accrue 
until  the  damage  was  sustained.  The  house  of 
lords  affirmed  this  later  deoision  in  Backhouse  v. 
Bunoml.  9  H.  L.  Gas.  503. 

Ancient  buildings  belonging  to  different  ownen 
and  adjoining  each  other  are  held  to  have  a  rl«ht 
of  support  from  each  other  as  well  as  from  the 
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County  of  Ban  Francisco  in  favor  of  defend- 
ant in  a  suit  brought  to  enjoin  defendant  from 
making  excavations  upon  bis  land  in  such  a 
"way  ns  to  endanger  the  safety  of  plaintiff's 
buildings.    Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr,  Frank  J.  SuUivaji  for  appel- 
lant. 

Me$sr$,  Arthur  RodMrs,  Wnu  L. 
Rc»dff ers,  and  W.  H.  Barrows  for  re- 
spondent. 


C, ,  filed  the  following  opinion : 
Defendant  demurred  to  plaintiff's  com- 

f»l  aint.  The  demurrer  was  sustai ned  wi  thout 
eave  to  amend.  Judgment  was  thereupon 
entered  for  defendant,  and  plaintiff  appeals 
therefrom. 

The  complaint  alle^  that  plaintiff  and 
defendant  own  adjoining  lots  in  the  city  of 
San  Francisco;  that  on  plaintiff's  lot  there 
is  a  building,  erected  twenty  years  aico,  along 
the  line  between  the  two  lots ;  that  defendant 
commenced  an  excavation  on  his  lot  for  the 
purpose  of  building  thereon,  and  excavated 
up  to  the  ]  ine  of,  and  deeper  than  the  founda- 
tion of,  plaintiff's  building,  whereby  it  Is 
left  without  the  lateral  and  subjacent  support 
to  which  it  is  entitled,  etc. ,  and  prays  judg- 
ment for  damages  and  an  injunction.  The 
complaint  also^alleges  that  no  **  written  no- 
tice" of  defendant's  intention  to  excavate  was 
given,  bat  no  question  is  made  here  as  to  the 
sufficiency  of  the  notice.  There  is  no  alle- 
gation in  the  complaint  that  defendant's  ex- 
cavation was  so  made  that  plaintiff's  lot  was 
left  without  sufficient  lateral  support  if  there 
bad  been  no  building  thereon,  but  appellant  re- 


lies solely  upon  the  proposition  that  he  has 
gained  by  prescription  a  right  to  the  suppurt 
of  his  building,  whereby  the  duty  is  cast 
upon  defendant  of  protecting  it,  when  the 
excavation  in  the  absence  j>f  the  buildin^^ 
would  not  have  affected  his  ground.  It  is 
well  settled  at  common  law  that  coterminous 
owners  have  a  natural  right  to  the  lateral 
support  of  each  other's  ground ;  or,  to  state 
it  more  exactly,  that,  while  a  coterminous 
owner  has  the  right  to  excavate  his  own 
ground  for  any  lawful  purpose,  he  must  do 
BO  in  such  manner  that  his  neighbor's  ground 
will  not  by  its  own  weight,  or  through  the 
action  of  the  elements,  fall  into  the  excava- 
tion. Appellant  contends  that  the  amend- 
ment of  section  882  of  the  Civil  Ode,  made 
in  1874,  has  modified  this  rule.  That  sec* 
tion,  as  originally  enacted,  was  taken  from 
the  proposed  Civil  Code  of  New  York,  and 
read  as  follows:  ''Each  coterminous  owner 
is  entitled  to  the  lateral  and  subjacent  sup- 
port which  his  land  by  nature  received  from 
the  land  of  the  other."  This  section  was 
probably  intended  to  be  a  statement  of  the 
common  law,  but  it  is  capable  of  a  widely 
different  construction,  if  instead  of  the 
words  "  by  nature"  the  words  **  in  a  state  of 
nature,"  had  been  used,  the  meaning  would 
have  conformed  to  the  common  law ;  while 
the  words  used,  if  literally  interpreted, 
would  prevent  either  owner  from  diminish- 
ing the  support  which  his  soil  in  a  state  of 
nature  ^ave  to  the  other,  and  so  make  all 
excavations  up  to  the  dividing  line  unlaw- 
ful. As  amended  in  1874,  that  section  now 
reads:  ''Sec.  882.  Eadi  coterminous  owner 
is  entitled  to  the  lateral  and  subjacent  sup- 
port which  his  land  receives  from  the  adjoin- 


land.  Lemaltre  v.  Bayis,  L.  B.  19  Ch.  Div.  281, 61 L. 
J.  Ch.l78,l6L.T.N.S.407. 

An  easement  ol  support  was  held  to  be  estab- 
lished by  twenty-seven  years*  acquiesoence  in  the 
ezistenoe  of  a  bulldiner  built  against  and  supported 
by  that  of  another  owner  who  gave  permiasiOQ  for 
Buoh  construction.  Brown  v.  Windsor,  1  Gromp. 
&J.20. 

But  where  three  houses  had  for  thirty  years 
leaned  in  the  same  direction,  the  removal  of  the 
lower  one  was  held  not  to  create  a  liability  for  the 
fan  of  the  upper  one  which  was  consequent  on  the 
further  sinkinflr  of  the  middle  one,  removing  the 
support  of  the  upper  one.  Solomon  v.  Vintnexs 
Oo.4Huri8t&N.685. 

American  doctrine. 

Contrary  to  the  English  decisions  the  doctrine 
may  be  regeu:^ed  as  now  settled  io  the  Uolted 
States  in  accordimce  with  the  main  case,  which  de- 
nies that  an  eaBement  can  be  acquired  by  prescrip- 
tion for  lateral  support  to  a  building. 

The  Bnglish  doctrine  is  Indeed  asserted  in  the 
able  treatise  of  Mr.  Washburn  on  Easements,  and 
has  been  recited  as  the  law  on  the  subject  in  some 
cases  in  which  the  precise  question  was  not  in- 
volved, as  iu  the  case  of  Lasala  v.  Holbrook,  4 
Paige,  169,  8  h.  ed.  890, 25  Am.  Dec.  524. 

While  on  the  other  hand  the  doctrine  has  been 
strongly  condemned  in  other  cases  in  which  it  has 
been  discussed,  but  in  which  the  exact  question 
was  not  decided. 

But  in  several  cases  in  which  the  precise  point 
was  raised  and  expressly  decided  the  English  doc- 
trine has  been  repudiated  as  contrary  to  reason  as 
well  as  inappropriate  to  the  conditions  ezising  in 

20  L.  R.  A. 


this  country,  and  as  a  result  It  has  been  decided 
that  no  prescriptive  right  to  lateral  support  of  a 
building  can  be  acquired.  Mitchell  v.  Rome,  49  Ghu 
19, 15  Am.  Bep.  6d9;  Ulchart  v.  Scott,  7  Watts,  41X1, 
82  Am.  Bep.  779;  Handland  v.  McManus,  4S  MOb 
App.  561. 

The  case  of  Handlan  v.  McManus  expressly  over- 
rules the  earlier  case  of  Oaaselberry  v.  Ames,  18 
Mo.  App.  575,  and  declares  that  the  question  was 
not  necessarily  decided  in  the  earlier  case. 

That  no  right  of  support  for  a  building  is  ac- 
quired by  ten  yean*  occupation  is  also  decided  in 
Thurston  v.  Hancock,  12  Mass.  SSiO,  7  Am.  Dec.  67« 
m  which  the  length  of  time  is  not  disouased,  but 
which  seems  to  assume  that  no  length  of  time 
oould  give  the  right. 

In  Stevenson  v.  Wallace,  27  Gratt.  77,  the  court 
declared  that  the  grant  of  an  easement  of  lateral 
support  for  a  building  will  be  presumed  after 
twenty  jrears*  enjoyment;  but  this  doctrine  is  re- 
pudiated in  a  later  case  in  the  same  court  which 
declares  that  the  point  was  not  necessarily  decided 
in  Stevenson  v.  Wallace  because  the  easement  was 
in  fact  created  by  grant.  The  court  in  the  later 
case  especially  decides  that  no  such  easement  can 
be  acquired  by  prescription.  Tunstall  v.  Christiun, 
80  Va.  1,  66  Am.  Bep.  581. 

It  will  be  seen,  therefore,  that  except  in  two 
cases,  both  of  wbich  have  been  expressly  repudi- 
ated, and  Indeed  declared  to  have  been  obiter,  by 
later  decisions  in  the  same  state,  all  the  American 
decisions  in  which  the  question  has  been  actually 
decided  agree  in  repudiating  the  EngUsh  doctrine 
and  denying  that  an  easement  of  lateral  support 
can  be  acquired  for  buildings  by  prescription. 

B.A.B. 
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Ing  land,  subject  to  the  right  of  the  owner 
of  the  adjoining  land  to  make  proper  and 
usual  excavations  on  the  same  for  purposes 
of  construction,  on  using  ordinary  care  and 
skill  and  takine  reasonable  precautions  to 
sustain  the  land  of  the  other,  and  giving 
previous  reasonable  notice  to  the  other  of  his 
intention  to  make  such  excavations." 

In  AaUm  ▼.  Ifolan,  63  Cal.  269,  this  sec- 
tion as  it  now  stands  was  considered,  and  it 
"vvas  there  held  that  it  imposed  no  new  dut^ 
txpon  one  intending  to  excavate,  unless  it 
were  the  duty  of  giving  reasonable  notice  of 
his  intention ;  ana  as  to  what  the  law  was 
prior  to  the  enactment  of  the  above  section, 
the  court,  quoting  from  2  Washburn  on  Real 
Property,  831,  said :  "Everjr  one  has  so  far 
the  ri^ht  to  have  his  own  soil  sustained  by 
that  of  his  neighbor  that  the  latter  may  not 
dig  so  near  to  the  land  of  the  former  as  to 
cause  the  same  to  fall  into  the  excavation  by 
its  own  natural  weight.  .  .  .  But  this 
right  of  a  landowner  to  support  his  land 
against  that  of  the  adjacent  owner  does  not, 
as  before  stated,  extend  to  the  support  of  any 
additional  weight  or  structure  that  he  may 
place  thereon.  If,  therefore,  a  man  erects  a 
nouse  on  his  own  land  so  near  the  boundary 
thereof  as  to  be  injured  by  the  adjacent  owner 
excavating  his  land  in  a  proper  manner,  and 
so  as  not  to  have  caused  the  soil  of  Uie  ad- 
jacent parcel  to  fall,  if  it  had  not  been  loaded 
with  an  additional  weight,  it  would  be 
damnum  abtqris  injuria^ — a  loss  for  which 
the  person  so  excavating  the  land  would  not 
be  responsible  in  damages."  This  case  was 
cited  and  approved  in  Ccnhoy  t.  Diekimon, 
92  Cal.  602,  where  it  was  stipulated  that  the 
slide  of  plaintiffs'  land  into  the  excavation 
was  not  caused  or  assisted  in  any  respect  by 
plaintiffs'  building.  The  jury  were  in- 
structed that»  in  case  they  found  for  the 
plaintiffs,  they  were  only  entitled  to  recover 
for  the  damage  done  to  tne  land,  and  not  for 
damage  to  the  house ;  and  this  instruction 
was  approved.  In  neither  of  these  cases  was 
the  question  presented  of  an  easement  by  pre- 
scription for  the  support  of  buildings;  but, 
aside  from  that  question,  thev  settle  the  con- 
struction of  section  832,  Civil  Code,  and  con- 
clusively show  that  the  omission  of  the  words 
*by  nature"  from  the  original  section  did 
not,  as  contended  by  appellant,  enlarge  the 
right  of  lateral  support  as  eiven  by  the  com- 
mon law.  In  AHon  ▼.  Iwlan,  $upra,  after 
quoting  from  Washburn  on  Real  Property  as 
above,  the  learned  justice  who  wrote  the 
opinion  said:  "It  may  be  added,  if  the 
building  has  stood  for  five  years  (in  this 
state)  before  the  excavation,  the  person  who 
has  erected  it  has  acquired  a  species  of  ease- 
ment in  his  neighbor's  land, — a  right  to  the 
support  of  his  building  as  well  as  soil.  No 
such  question  as  this  lust  is  presented  in  the 
case  now  before  us."  This  expression  of 
opinion,  though  not  autliority.  is  entitled  to 
consideration.  It  was  doubtless  suggested 
by  some  of  the  many  authorities  which  sup- 
port that  proposition,  but  without  a  con- 
sideration of  analogous  cases  in  this  court 
which  conclusively  settle  the  question  the 
other  way. 

Section  1007  of  the  Civil  Code  is  as  fol- 

20  L.  R.  A. 


lows :  "  Occupancy  for  the  period  prescribed 
by  the  Code  of  Civil  P*roceUure,  as  sufficient 
to  bar  an  action  for  the  recovery  of  the  prop- 
erty, confers  a  title  thereto,  denominated  a 
'title  by  prescription,'  which  is  sufficient 
against  all." 

In  Woodruff  t.  2foTih  EloomfiM  Oratd 
Min.  Co.,  9  Sawy.  518,  18  Fed.  Rep.  763.  it 
was  said  of  this  section:  ''The  statute 
reall  V  does  nothing  but  fix  the  time  at  which 
a  title  by  prescription  shall  vest,  which  was 
not  very  definite  at  the  common  law,  but 
leaves  Uie  circumstances  which  shall  con- 
stitute prescription  to  be  determined  by  the 
settled  law  of  the  land  as  it  stood  before  the 
Code. "  See  also  Thonuu  ▼.  England,  71  Cal. 
456.  458. 

The  basis  of  a  right  or  title  by  prescription 
was  the  fiction  of  presuming  a  grant  from 
possession  or  use  for  a  given  time,  now  for 
the  period  required  to  bar  an  action  for  pos- 
session. But  the  possession  or  use,  in  order 
to  create  the  presumption  of  a  grant,  must, 
under  the  Coae  as  well  as  at  common  law, 
have  been  made  under  such  circumstances 
that  be  whose  property  or  right  was  affected 
could  have  prevented  the  possession  or  use, 
if  no  grant  had  in  fact  been  made.  This 
reference  in  section  1007,  Civil  Code,  to  the 
statute  of  limitations  is  significant,  inasmuch 
as  the  latter  statute  is  based  upon  the  ability 
of  the  party  to  maintain  an  action,  and  ex- 
cludes the  time  during  which  a  disability  to 
sue  may  have  existed;  but  the  personal 
ability  to  sue  can  surely  not  be  more  impor- 
tant, as  an  element  in  title  by  prescription, 
than  the  invasion  of  a  ri^ht  which  gave  a 
cause  of  action.  The  plaintiff,  by  the  erec- 
tion of  his  building  wholly  upon  his  own 
lot,  invaded  no  right  of  defendant.  He  might 
place  the  foundation  of  his  buildins^  upon 
the  surface,  or  sink  it  any  depth  he  desired, 
and  in  neither  case  could  defendant  object. 
No  injury  was  inflicted  upon  him  upon 
which  he  could  base  an  action,  and,  if  so, 
his  failure  to  sue  could  create  no  right  against 
him,  or  easement  in  or  servitude  upon  his 
property. 

The  case  of  Eanttm  ▼.  McCue,  42  Cal.  808, 
was  upon  different  facts,  but  involved  this 
precise  question.  There  the  waters  from 
a  spring  upon  defendant's  land  flowed  up- 
on plant! ff's  land,  and  had  been  used  and 
enjoyed  for  fifteen  years  without  interrup- 
tion ;  and  this,  it  was  claimed,  presumed 
the  ffrant  of  an  easement.  The  court  said 
(p.  810)  :  ''The  presumption  of  the  grant 
of  an  easement,  when  indulged,  is  because 
the  conduct  of  the  other  party,  in  submitting 
to  the  use  for  so  long  a  time  without  objec- 
tion, cannot  be  accounted  for  on  any  other 
hypothesis.  The  acts  done  by  the  party 
claiming  the  benefit  of  the  presumption,  and 
his  predecessors  in  interest,  must,  however, 
have  been  in  themselves  such  as  the  other 
party,  having  tlie  right  to  object  to  or  com- 
plain of,  did  neither,  but  submitted  to  them 
without  objection  or  challenge.  ...  If 
they  had  no  right  to  complaint  in  the  first 
instance,  we  arc  not  driven  to  the  presump- 
tion of  the  grant  of  an  easement  to  account 
for  why  they  did  not  complain."  In  Lake' 
nde  Ditch  Co.  ▼.  Crane,  80  Cal.  183,  it  was 
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flaid:  "The  latter  could  not  complain,  and 
title  by  prescription  cannot  be  acquired,  un- 
less the  acts  constitutinjo:  the  adverse  use  are 
of  such  a  nature  as  to  give  a  cause  of  action 
in  favor  of  the  person  against  whom  the  acts 
are  performed  r'  citing  Hanson  v.  McOus, 
suvra.  See  also  Unger  t.  Mooney,  68  Cal. 
595,  49  Am.  Rep.  100 :  Thomas  v.  England, 
supra.  In  Otlmore  v.  Driscoll,  122  Mass.  207, 
28  Am.  Rep.  812,  Gray,  Ck,  «/.,  said:  "It 
is  difficult  to  see  how  the  owner  of  a  house 
can  acquire  by  prescription  a  rieht  to  have 
it  supported  by  the  adjoining  land,  inasmuch 
as  he  does  nothing  upon,  and  has  no  use  of, 
that  land,  which  can  be  seen  or  known  or  in- 
terrupted or  sued  for  by  the  owner  thereof, 
and  therefore  no  assent  of  the  latter  can  be 
presumed  to  the  acquirement  of  any  right  in 
nis  land  by  the  former."  It  is  true  that  case 
did  not  require  the  decision  of  that  question, 
but  the  statement  commends  itself  as  based 
upon  sound  reason.  The  case  of  MitcheU  v. 
Borne,  49  Ga.  25,  15  Am.  Rep.  669,  involved 
similar  facts,  and  is  directly  in  point.  It  is 
there  said  :  "The  fact  that  the  user  must  be 
adverse  must  exist  in  every  such  case.  If 
the  use  of  the  easement  be  ab  initio  legal  or 
rightful,  the  title  of  the  occupant  is  as  good 
at  the  outset  as  it  could  be  by  the  lapse  of 
any  length  of  time ;  but  if  it  be  the  usurpa- 
tion of  the  property  of  another  under  a  claim 
of  right,  it  then  becomes  adverse,  for  it  is  in 


hostility  to  the  title  and  in  dero<ration  of  the 
rights  of  the  orisinal  owner.  In  such  cases 
a  grant  or  license  or  consent  is  presumed  for 
the  purpose  of  auieting  the  enjoyment  or 
possession  thus  auversely  held  or  used.  The 
injured  party,  who  may  for  such  a  long  time 
sleep  on  his  rights,  cannot  complain  of  this 
rule.  He  could  have  had  redress  any  day 
during  the  twenty  years.  .  .  .  His  rem- 
edy was  in  hiaown  nands.  This  right  of  the 
injured  party  is  a  cardinal  fact  which  must 
exist,  else  all  statutes  of  limitation  and  all 
rules  of  prescription  or  of  presumption  of 
license  or  grant  would  be  but  rules  of  spolia- 
tion or  robbery. "  See  also  Napi&r  v.  But' 
winkle,  5  Rich.  L.  811. 

As  the  principle  involved  in  this  appeal  is 
conclusively  settled  in  this  state,  a  review 
of  the  authorities  cited  bv  appellant  from 
other  states  and  from  the  English  reports  be- 
comes unnecessary.  Whether  there  may  not 
be  cases  arising  upon  special  circumstances 
where  a  right,  either  original  or  prescriptive, 
of  lateral  support  to  buildings  nmy  exist 
without  a  grant,  is  not  considered.  The  de 
murrer  was  properly  sustained,  and  the  judg- 
ment should  be  affirmed. 

We  concur :    Beleher,  0,;  Vanellef^  (X 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  is  affirmed. 


UNITED  STATES  CIRCIJIT  COURT  OF  APPEALS,  SECOND  CIRCUIT. 


John  ENOEDLER  et  al,,  Appts., 

V. 

Eugene  W.  QLAENZER,  Impleaded*  etc., 

BespU 

(86  Fed.  Bep.  80S.) 

!•  The  vendor  of  a  business  and  ipood- 
will  may  establish  a  like  bosiness  in 
the  same  place*  under  bis  own  name,  in  the 
absenoe  of  an  express  covenant  or  of  fraud,  pro- 
vided he  does  nothing  to  Injure  the  good  disposi- 
tion of  the  publio  towards  the  old  place  of  buai- 
nero,  or  impair  any  of  the  advantages  which  the 
purchaser  has  properly  acquired  by  the  purchase 
of  the  good- will  of  the  old  customers. 

it*  Thesalebyaforeifl^flrmof  itsbnsi- 
ness  and  g^ood-will  in  New  Tork*  with 
its  furolture,  fixtures,  suppUes,  and  lease  of 
premises,  including  the  right  of  the  purchaser  to 
designate  himself  as  successor  of  the  firm,  with 
the  further  agreement  to  supply  him  as  agent 
with  goods  of  the  firm  for  a  period  of  nearly  six 
yeam,  does  not  defeat  the  right  of  such  firm,  or 
the  successor  to  its  business  In  Paris,  to  establish 
again  in  New  York,  thirty  years  after  the  sale,  a 
new  bouse  for  the  same  kind  of  business  under 
the  French  name  of  the  firm,  or  of  its  successor, 
which  describes  It  as  *'of  Paris.** 


8.  The  vnlawftal  use  for  many  years 
of  the  name  of  a  forei^^  Urm  by  one 
who  had  the  rlf^ht  to  desi^^ate  himself 
as  its  sneoessor  merely » even  if  it  is  not  ob* 

jeoted  to  by  the  flihn,  which  Is  not  apparently 
aware  of  the  extent  of  such  use,  will  not  give  the 
user  a  right  based  on  bis  own  wrong  to  prevent 
the  firm,  or  its  successor,  from  again  using  its 
own  name  upon  establishing  a  similar  buslnesi 
again  in  the  same  city. 

4*  There  can  be  no  estoppel*  or  even 

waiver  by  silence,  except  under  circumstances 
where  it  becomes  the  duty  of  the  party  to  ^peak. 

(MayM808L> 

APPEAL  by  complainants  from  s  decree  of 
tbe  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  in  favor  of  de- 
fendants in  an  action  brought  to  restrain  de- 
fendants from  tbe  alleged  illegal  nae  of  a 
trade-name.    Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Argued  before  Shipman,  Oircuit  Judge,  and 
Townsend,  IHstriet  Judge, 

Messrs,  Frederick  R,  Coudert,  and 
Charles  Frederic  Adams*  for  appellants: 

Any  conduct  on  tlie  part  of  a  vendor  of  a 


NOTB.— While  the  exact  decision  in  the  above  |  cases,  as  shown  fn  a  fioteto  Yonderbank  v.  Bcbmltt 


«ase  may  be.  In  the  language  of  one  of  the  counsel 
engaged  therein,  **one  ot  absolutely  first  impres- 
sion in  the  courts  of  the  United  States  both  state 
«nd  federal,**  tbe  veneral  question  of  the  right  to 
the  use  of  a  business  aame  as  part  of  the  good-will 
•of  a  bosiness  has  been  considered  in  numerous 

^L.  ICA. 


(La.  Ann.)  IS  L.  R.  A.  408. 

See  also,  on  the  same  question,  Fish  Bros.  Wagon 
Co.  V.  Fish.  16  L.  R.  A.  458,  88  Wis.  546;  Le  Page  Co. 
V.  Russia  Oement  Co.  17  L.B.A.864,6  U.&  App^ 
112, 51  Fed.  Rep.  04L 


See  also  34  L.  R.  A.  265;  48  L.  B.  A.  340. 
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good-will  calciilafed  to  impair  the  value  of  the 
advantages  (sold)  is  a  breach  of  the  promise, 
implied  id  sales  of  every  description,  that  the 
vendor  will  not  disturb  the  vendee  in  the  en- 
joyment of  his  purchase.  Although  the  vendor 
may  set  up  a  rival  business  in  the  same  locality, 
he  will  not  be  permitted  to  hold  himself  out  as 
carrying  on  the  establishment  of  which  he  has 
sold  the  good-will;  he  may  carry  on  a  similar 
business,  but  must  not  represent  it  to  be  the 
same  business. 

ChurUm  v.  Douglas,  1  Johns.  (V.  0.)  Eng. 
Rep.  174;  Hogg  v.  Kirbif,  8  Ves.  Jr.  214; 
Oruttwell  V.  I^fe,  17  Ves.  Jr.  835;  HalVs  App. 
eO  Pa.  458,  100  Am.  Dec.  684;  Washburn  v. 
DoKh,  68  Wis.  436,  60  Am.  Rep.  873;  LefjgoU 
v.  Barrett,  L.  R.  15  Ch.  Div.  808;  Cottreil  v, 
Baheock  Printing  Press  Mfg,  Oo.  54  Conn. 
123. 

In  the  case  of  Battle  v.  Finlay,  45  Fed.  Rep. 
796,  the  court  granted  an  injunction  against  the 
use  of  a  sign  tending  to  represent  the  medicine 
dealt  in  as  being  that  of  the  plaintiff's  notwith- 
standing that  * 'below,  *ln  a  smaller  type, 
though  distinct  and  of  good  size,  is  a  statement 
that  it  is  prepared  by  defendants.'" 

As  against  all  who,  like  defendants  here,  do 
not  themselves  personally  bear  the  name  of 
Goupil,  the  designation  Goupil  &  Co.,  in  con- 
neclion  with  this  line  of  business  in  the  Amer- 
ican market,  is  practically  analogous  to  those 
"trade  designations,*'  such  as  the  "Bon 
Marche."  the  *'Louvre,"  the  "Belle  Jar- 
diniare,"  etc.,  which  belong  to  the  business  es- 
tablishment itself,  and  no  one  would  have  the 
right  to  take  that  denomination  any  more  than 
one  individual  would  have  the  right  to  take 
the  name  of  another. 

Brawn  Chemical  Co.  v.  Meger,  189  U.  8.  549, 
85  L.  ed.  248;  McLean  v.  Fleming,  96  U.  S.  245, 
24  L.  ed.  828;  Goodyear^ s  India  Rubber  Qlove 
Mfg.  Oo.  V.  Goodyear  Rubber  Co.  128  U.  S.  598, 
82  L.  ed.  535;  Hussia  Cement  Co.  v.  Le  Page, 
147  Mass.  206;  Hoxie  v.  Chaney,  143  Mass.  692, 
68  Am.  Rep.  149;  Croft  v.  Day,  7  Beav.  84: 
ffoUoway  v.  HoUoway,  18  Beav.  209;  Fraeeryy. 
Frazer  Lubricator  Co,  121  111.  147;  Probasco  v. 
Bouyon,  1  Mo.  App.  241;  Oaks  v.  TonsmierrSt 
49  Fed.  Rep.  447. 

Mr.  Eag^ene  H.  Lewis,  for  respondent: 

The  name  of  Goupil  cannot  be  the  subject  of 
a  trade-mark,  even  though  the  complainants 
used  it  as  such. 

Rogers  v.  Taintor,  97  Mass.  291;  McLean  v. 
Fleming,  96  U.  8.  245,  24  L.  ed.  828. 

Nor  can  the  use  of  the  name  "Goupil"  by 
Knoedler  be  protected  as  a  trade-name  unless 
it  was  acquired  as  such. 

Nor  was  there  any  covenant,  either  express 
or  impli^,  on  the  part  of  Goupil  &  Co.,  that 
they  would  not  go  into  business  again  in  New 
York.  In  the  absence  of  an  express  covenant, 
no  covenant  can  be  implied. 

OruttuseU  v.  Lye,  17  Ves.  Jr.  885;  Churtan  v. 
Douglas,  28  L.  J.  Ch.  841;  Moody  v.  Thomas,  I 
Disney  (Ohio)  294;  Hairs  App.  60  Pa.  458,  100 
Am.  Dec.  584;  Rupp  v.  Over,  8  Brewst.  188; 
Bergamini  v.  Bastian,  85  La.  Ann.  60,  48  Am. 
Rep.  216;  Washburn  v.  Dosch,  68  Wis.  486,  60 
Am.  Rep.  873;  Hoxie  y.  Ohaneu,  143  Mass.  592, 
68  Am.  Rep.  149;  Hovie  v.  Searing,  19  How. 
Pr.  14:  Cottrea  v.  Babeock  Printing  Press  Mfg. 
dn.  M  Conn.  122. 

tOIi.R.A« 


Even  if  the  defendants  were  guilty  of  a 
wrong  towards  the  complainants  which  could 
be  redressed  in  a  court  of  law,  because  of  the 
misuse  by  complainants  of  the  name  "Goupil 
&  Co.,"  in  its  various  combinations,  the  com- 
plainants have  forfeited  all  right  to  ask  relief 
in  a  court  of  equity. 

Pom.  Eq.  Jur.  §  397;  ConneU  ▼.  Reed,  128 
Mass.  477;  Seabury  v.  Grosfoenor,  14  Blatchf. 
262;  Fetridge  v.  Wells,  4  Abb.  Pr.  144:  Samua 
V.  Berger,  4  Abb.  Pr.  88;  Amoskeag  Mfg.  Co,  v. 
8v€ar,  2  Sandf.  607;  Palmer  v.  Harris,  60  Pa. 
156,  100  Am.  Dec.  557;  Pidding  v.  How,  8  Sim. 
477;  Lee  v.  Haley,  L.  R.  5  Ch.  App.  155;  Howe 
V.  Searing^  6  Bosw.  854;  Partridge  v.  Menck,  1 
How.  Cas.  558;  HMs  v.  Francois^  19  How.  Pr. 
567;  Bautain  v.  Merckkin,  8  Annaly,  207; 
Browne,  Trade-Marks,  g  527;  Consolidated 
Fruit  Jar  Oo.  v.  Dorflinger,  2  Cent.  L.  J.  721; 
Fairbanks  v.  Jacobus,  14  Blatchf,  887;  Ginier 
V.  Kinney  Tobacco  Co.  12  Fed.  Rep.  782.  See 
particularly  Manhattan  Medicine  Vo.  v.  Wood, 
108  U.  S.  218.  27  L.  ed.  706;  Hazard  ▼.  Cas- 
well, 93  N.  Y.  259.  45  Am.  Rep.  198. 

New  York  Laws  of  1883,  chap.  281,  §  1, 
provides  that  no  person  ''shall  hereafter  trans- 
act business  in  the  name  of  a  partner  not  in- 
terested in  his  firm;  and  when  the  designation 
'&  Company'  or  '&  Co.*  is  used,  it  shall  rep- 
resent an  actual  partner  or  partners." 

The  use  of  the  name  "Goupil"  by  Knoedler 
as  a  trade  designation,  especially  when  used  as 
shown  in  this  record,  was  the  use  of  the  name 
of  a  person  "not  interested  in  his  firm,"  and 
was  therefore  a  direct  evasion  of  the  statute. 

Hegeman  v.  Hegeman,  8  Daly,  1. 

Townsendt  District  Judge,  delivered  the 
opinion  of  the  court: 

For  some  years  prior  to  1857,  Adolph 
Goupil  and  Leon  Boussod  had  carried  on  a 
general  business  as  dealers  in  works  of  art 
and  artists'  materials  in  Paris  and  New  York 
under  the  firm  name  of  Goupil  &  Co.  On 
March  26,  1857,  they  sold  to  Michael  Knoed- 
ler, the  manager  of  their  New  York  house, 
the  business  of  said  house.  Including  the 
furniture,  fixtures,  supplies,  lease  of  prem- 
ises, and  the  good- will  attached  thereto,  in- 
cluding the  right  to  designate  the  busi- 
ness house  as  "Formerly  Goupil  «&  Co.  M. 
Knoedler,  Successor."  Goupil  &  Co.  re- 
served to  themselves  certain  debts,  monev, 
and  securities,  and  the  ownership  of  certain 
prints  and  paintings.  They  agreed  that  un- 
til December  81,  1862,  they  would  continue 
to  consign  to  Knoedler  a  complete  assortment 
of  such  of  their  prints  and  pictures  as  should 
be  suitable  for  the  American  trade.  The  firm 
of  Goupil  &  Co.  continued  to  do  business  in 
Paris  under  said  name  until  1834.  when  Al- 
bert Goupil  having  died,  and  Adolph  Goupil 
having  become  a  special  partner,  the  remain- 
ing partners,  Leon  Boussod  and  Rene  Yaladon 
succeeded  to  the  business,  and  acquired  the 
right  to  the  use  of  the  name  "Goupil  &  Co. 
Boussod,  Valadon  &  Co.,  Successors,"  ami 
said  business  has  ever  since  been  conducted 
under  said  name.  In  1886  said  firm  pur- 
chased all  the  interest  of  the  Goupils  in  said 
business.  In  the  spring  of  1887,  they  estab- 
lished, and  still  maintain,  a  branch  of  theli 
business,  at  No.  303  Fifth  avenue  New  York» 
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Tinder  the  n?ime  "Goupil  &  Co.,  of  Paris, 
lioussod,  Valodon  &  Co.,  Successors.** 

Said  Michael  ICnoedlcr  and  his  sons  have, 
up  to  the  present  time,  continued  to  carry  on, 
In  New  lork,  the  business  bought  in  1857. 
They  have  not  only  used  the  name  ''Goupil 
&  Co.  M.  Knoedler,  Successor,**  but  have 
adopted  a  seal  for  the  use  of  the  firm,  con- 
sisting of  a  peculiar  device,  with  the  words, 
**Goupir8  Fifth  Avenue  &  Twenty-Second 
Street,  **  thereon.  They  have  a1  so  placed  upon 
all  articles  of  merchandise  sold  by  them  a  la- 
bel containing  no  words  other  than  '^Goupirs 
Fifth  Avenue  &  Twenty-Second  Streei,"  ir- 
respective of  the  question  whether  they  were 
manufactured  or  produced  by  or  purchased 
from  Goupil  &  Co.  or  not.  Furthermore,  by 
large  signs,  and  a  flag  exhibited  at  their 
place  of  business,  b^  letter  heads,  by  adver- 
tisements in  the  directory,  and  otherwise, 
they  have  held  themselves  out  to  the  public 
as  ^oupil's  or  the  establishment  of  Goupil 
&  Co.,  in  such  a  way  as  to  produce  the  im- 
pression that  their  place  of  business  was  that 
of  the  old  house  of  Goupil  &  Co.,  not  of 
Knoodler,  Successor  to  Goupil  <&  Co.  These 
complainants  now  seek  to  enjoin  the  defend- 
ants from  directly  or  indirectly  making  use 
of  the  name  Goupil  &  Co.,  or  the  name 
Goupil,  or  words  indicating  succession  there- 
to, in  New  York  or  elsewhere  in  the  United 
States.  The  grounds  on  which  this  injunc- 
tion is  prayed  for  are  that  the  aforesaid  acts 
of  defendants  in  establishing  a  branch  house 
in  New  York  were  "for  the  purpose  and  with 
the  intent  and  result  of  diverting  unto  them- 
selves the  valuable  patronage  and  custom  en- 
joyed bv  the  complainants  in  their  business.  ** 

The  aecision  of  the  questions  at  issue  be- 
tween the  parties  depends  upon  the  construc- 
tion of  the  contract  between  Goupil  &  Co. 
and  Enoedler  in  1857.  Counsel  for  com- 
plainants claim  that  thereby  Goupil  &  Co. 
severed  their  business^  into  a  European  part 
and  an  American  part,  and  for  a  valuable 
consideration  transferred  the  American  part 
to  Knoedler,  and  that,  therefore,  no  other 
firm  could  be  their  successor  in  this  country, 
except  through  Knoedler.  Defendants  claim 
that  there  is  nothing  in  the  contract  of  sale 
which  expressly  or  impliedly  suggests  that 
the  right  to  the  use  of  the  name  Goupil  & 
Co.  was  to  be  either  perpetual  or  exclusive. 
The  question,  then,  is  whether  Goupil  &  Co. , 
by  said  contract,  agreed  that  neither  they 
nor  their  successors  would  thereafter  do  bus- 
iness in  New  York  under  the  name  Goupil 
&  Co.,  or  under  the  name  of  the  vendee  as 
their  successor,  or,  in  other  words,  what  re- 
striction, if  any,  was  imposed  upon  Goupil 
&  Co.  by  the  terms  of  the  sale  to  Knoedler. 
The  counsel  for  complainants  admits  that,  if 
the  defendants  were  the  successors  in  New 
York  of  a  firm  of  Goupil  &  Co. ,  which,  down 
to  the  transfer  to  such  successors,  had  been 
doing  business  in  New  York  as  Goupil  &  Co. , 
there  would  be  no  ground  for  complaint. 
Goupil  &  Co.,  by  said  contract,  sold  tx) 
Knoedler  the  business  and  good- will  of  their 
New  York  house,  together  with  certain  fur- 
niture, fixtures,  and  supplies.  This  sale 
carried  with  it  the  right  to  the  use  of  the 
title  "  Gk)upil  &  Co.  M.  Knoedler,  Successor,  *' 

20L.R.A. 


irrespective  of  the  express  provisions  of  the 
contract  to  that  effect.  Goupil  &  Co.  fur- 
ther aereed  to  establish  and  maintain,  with 
Knoedler,  as  their  agent,  during  six  years, 
a  deposit  of  certain  classes  of  prints  and 
paintings,  provided  be  should  make  sales 
amounting  to  100,000  francs  per  year,  of 
their  prints.  They  reserved  the  right,  in 
case  he  failed  to  reach  this  amount,  to  with- 
draw their  deposit  of  prints  and  paintings 
from  his  hands.  So  much  appears  from  the 
contract  itself. 

It  further  appears  from  the  contemporane- 
ous correspondence  that  Goupil  wrote  Knoed- 
ler, refusing  to  allow  him  to  retain  the  name 
"Goupil,**  or  "Goupil  &  Co.,**  or  to  use  it 
without  words  indicating  his  succession,  but 
authorized  him  to  state  to  the  public  that  he 
was  the  only  agent  for  the  publications  of 
Goupil  <&  Co.  in  America.  There  is  no  ex- 
press or  implied  covenant  in  the  contract 
that  Goupil  &  Co.  will  not  again  go  into 
business  in  New  York.  Assuming  the  con- 
tract to  be  uncertain,  there  is  nothing  in  the 
correspondence  between,  or  conduct  of,  the 
parties  to  indicate  that  they  understood  that 
such  restriction,  or  any  restriction,  upon  the 
future  sale  of  the  Paris  business  was  implied 
in  the  New  York  sale.  For  aught  that  ap- 
pears in  the  contract,  Goupil  <&  Co.,  or  their 
vendees,  could  thereafter  do  business  in  New 
York,  or,  at  the  end  of  six  years,  or  earlier, 
on  breach  of  the  contract,  could  transfer  the 
exclusive  agency  for  their  prints  and  paint- 
ings to  another  agent. 

In  the  absence  of  an  express  covenant,  or 
of  fraud,  there  is  nothing  to  prevent  the 
vendor  of  a  business  and  good -will  from  es- 
tablishing a  like  business  in  the  same  place, 
under  his  own  name,  provided  he  does  noth- 
ing to  injure  the  good  disposition  of  the 
public  towards  the  old  place  of  business,  or 
impair  any  of  the  advantages  which  the  pur- 
chaser has  properly  ^quired  by  the  pur- 
chase of  the  good-will  of  the  old  customers. 
Ghurton  v.  Ihuglaa,  1  Johns.  (V.  C.)  Eng. 
Rep.  174,  28  L.  J.  Ch.  841;  Hogg  v.  KirJ^, 
8  Yes.  Jr.  215 ;  GruttweU  v.  Lye,  17  Ves.  Jr. 
835 ;  EaWs  App,  60  Pa.  458,  100  Am.  Dec. 
584;  Leggott  v.  Barrett,  L.  R.  15  Ch.  Div. 
308 ;  OottreU  v.  Babcoek  Printing  Press  Mfg, 
Go,  54  Conn.  122;  Wm,  Pagers  Mfg.  Oo,  v. 
Rogers,  58  Conn.  856,  7  L.  R.  A.  779 ;  Massam 
V.  Thorley's  CattU  Food  Co.  L.  R.  14  Ch. 
Div.  748;  Qilrnan  t.  Sunnewell.  122  Mass. 
139 ;  Carmichd  v.  Latimer,  11  R.  I.  895.  23 
Am.  Rep.  481 ;  Browne,  Trade- Marks,  §  420. 

There  is,  in  this  case,  no  evidence  of  an 
attempt  on  the  part  of  Boussod  Valadon  & 
Co.  to  injure  or  impair  the  good  feeling  of 
the  customers  of  Knoedler  &  Co.  towards 
them,  or  to  take  away  the  advantages  which 
they  derived  80  vears  ago  from  the  purchase 
of  the  good  will  of  the  business  of  Goupil 
&  Co.  in  New  York,  except  the  fact  that  the 
defendants  call  themselves  successors  of  the 
Paris  firm ;  but  it  is  said  that,  as  Goupil  & 
Co.  had  parted  with  their  right,  so  far  as 
New  York  is  concerned,  their  successors  can- 
not enjoy  it.  If  Goupil  &  Co. ,  without  at- 
tempting to  interfere  with  the  good-will 
which  belonged  to  Knoedler,  could  right- 
fully have  opened  a  shop  in  New  York  foi 
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the  Bale  of  prints  and  engravings,  the  argu- 
ment that  the  Paris  firm,  which,  30  years 
after  the  Enoedler  purchase,  was  the  owner  of 
a  name  which  expresses  its  legal  status  in 
France,  could  not  come  to  New  York  and 
simply  announce  themselves  by  their  French 
Dame,  is  technical,  rather  than  convincing. 

The  defendants  attach  to  their  name  the 
words  "of  Paris."  Complainants  strenuously 
urge  that  Goupil  &  Co.,  of  Paris,  was  the 
verv  firm  which  sold  its  American  business 
to  knoedler.  The  answer  to  this  claim  is 
that  Goupil  &  Co.  sold  to  Enoedler  the 
branch  house  of  Goupil,  in  New  York,  in 
1857,  and  the  good- will  attached  thereto,  but 
that  it  did  not  thereby  sell  the  good-will  or 
rights  attached  to  the  house  of  Goupil  &  Co. 
of  Paris,  including  the  rights  of  succession, 
and  the  right  of  such  successors  to  do  busi- 
ness wherever  the^  saw  fit,  provided  they  did 
not  represent  their  business  as  the  business 
of  the  complainants. 

But  complainants  contend  that  defendants 
have  been  guilty  of  disloyal  competition,  or 
unfair  trade,  and  that  this  question  was  not 
considered  or  passed  upon  by  the  court  be- 
low. The  learned  judge.  In  his  opinion,  ac- 
curately stated  what  constitutes  unfair  com- 
petition. He  said :  ''The  good- will  of  a 
business  comprises  those  advantages  which 
may  inure  to  the  purchaser  from  holding 
himself  out  to  the  public  as  succeeding  to  an 
enterprise  which  had  been  identified  in  the 
past  with  the  name  and  repute  of  his  prede- 
cessor. Any  conduct  on  the  part  of  a  vendor 
of  a  good- will,  calculated  to  impair  the  value 
of  these  advantages,  is  a  breach  of  promise, 
implied  in  sales  of  every  description,  that 
the  vendor  will  not  disturb  the  vendee  in  the 
enjoyment  of  his  purchase." 

It  does  not  appear  that  the  defendants  or 
their  vendors  have  done  anything  which 
would  tend  to  disturb  the  complainant  in  the 
enjoyment  of  the  good- will  purchased  by  him 
in  1857. 

In  Qoodyear^t  India  Rubber  Oiove  Mfg.  Oo, 
▼.  Goodyear  Rvbber  Co.,  128  U.  8.  604,  32  L. 
ed.  537,  Mr.  Justice  Field  says :  **  The  case  at 
bar  cannot  be  sustained  as  one  to  restrain  un- 
fair trade.  Relief,  in  such  cases,  is  granted 
only  where  the  defendant,  by  his  marks, 
fiijrns,  labels,  or  in  other  ways,  represents  to 
tb#  public  that  the  goods  sold  by  him  are 
th^se  manufactured  or  produced  by  the  plain- 
tiff." 

Counsel  for  complainants  has  cited  a  num- 
ber of  cases  in  support  of  the  rule  that  a 
person  may  be  enjoined  against  an  unfair  or 
dishonest  use  of  his  own  name.  The  law  is 
well  settled,  as  stated  by  Jtir.  Justies  Brown 
in  Broien  GJiemicaX  Co.  v.  Meyer,  139  U.  S. 
M2,  35  L.  ed.  248,  that  "cases  are  not  want- 
ing of  injunctions  issued  to  restrain  the  use 
even  of  one's  own  name  when  a  fraud  is 
manifestly  intended,  or  when  he  has  assigned 
or  parted  with  his  right  to  use  it."  But  an 
examination  of  the  cases  indicates  that  they 
do  not  apply  to  a  case  like  the  present  one. 
They  show  tluit  the  use  of  one's  own  name 
has  never  been  enjoined  except  where  it  has 
been  accompanied  by  fraudulent  misrepresen- 
tations, or  imitation  of  trade  marks  or  lal>els, 
or  where  the  person  has,  by  some  express  con- 
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tract,  parted  with  the  right  to  the  ufle  of  such 
name ;  and  that,  in  the  absence  of  such  express 
contract,  no  abandonment  of  such  right  will 
be  presumed.  In  Meneely  v.  Meneely,  62  N. 
Y.  427,  20  Am.  Rep.  489.  the  referee  found 
that  the  use  of  (he  name  Meneely  by  the  de- 
fendants was  calculated  to  mislead,  and  did 
mislead,  the  public  into  the  belief  that  they 
were  the  proprietors  of  the  Meneely  bell 
foundry,  carried  on  by  the  plaintiffs,  and 
that  the  defendanta  expected  and  intended  to 
derive  a  profit  and  advantage  by  reason  of  the 
good  reputation  and  celebrity  of  the  plain- 
tiffs* foundry.  But  the  injunction  against 
the  use  of  the  word  Meneely  was  denied,  the 
court  saying  that  "every  man  has  the  ab- 
solute right  to  use  his  own  name  in  his  own 
business,  even  though  he  may  thereby  inter- 
fere with  or  injure  the  business  of  anothex 
person  bearing  the  same  name,  provided  he 
does  not  resort  to  any  artifice  or  contrivance 
for  the  purpose  of  producing  the  impression 
that  the  establishments  are  identical,  or  do 
anything  calculated  to  mislead."  The  use 
of  one's  own  name  by  a  vendee  fraudulently 
or  in  violation  of  an  express  contract  not  to 
do  so  is  what  the  law  characterizes  as  unfair 
or  disloyal  competition.  But,  in  the  absence 
of  such'  elements,  the  partv  using  his  own 
name  is  only  exercising  his  legal  rights. 
^ijure  mo  utHur  nullum  damnum  faeit,  and, 
if  damage  does  result  therefrom,  it  is  damnum 
abMue  injuria. 

The  defendants  sharply  criticise  Knoed- 
ler's  use,  in  advertisements  and  represento- 
tions  in  various  ways,  that  his  store  is  Goupil 
&  Co's,  as  conduct  which  a  court  of  equity 
should  regard  as  improper,  while  the  com- 
plainants seek  to  show  that  their  conduct  waa 
authorized,  or  at  least  assented  to,  by  Goupil 
&  Co.,  and  from  this  assent  derive  an  argu- 
ment in  support  of  the  breadth  of  their  claim 
to  the  use  of  Goupil  ^  Co.  But,  if  Enoed- 
ler <&  Co.  bad  confined  themselves  to  the  au- 
thorized use  of  the  words  Goupil  &  Co. ,  hold- 
ing their  firm  out  merely  as  its  successors, 
during  the  past  thirty  years,  there  would 
have  been  no  occasion  for  this  suit.  The  rep- 
utation of  the  successors  would  gradually 
have  become  substituted  for  that  of  the  pre- 
decessors: the  transfer  of  the  good- will,  or 
''probabilitv  that  the  old  customers  will  re- 
sort to  the  Old  place,"  would  have  been  com- 
plete ;  and  the  new  body  of  customers  would 
have  had  no  interest,  except  in  the  new  firm. 
It  is  because  the  public  have  been  misled, 
by  Enoedler's  announcement  that  his  house 
is  the  "Maison  Goupil,**  by  the  statement 
signed  **Goupil  &  Co.,"  that  "the  central 
house  at  Paris  has  branches  at  London,  Ber- 
lin, Vienna,  and  La  Haye,  with  which  the 
New  York  branch  is  in  constant  connection,** 
and  by  other  unlawful  appropriations  of  said 
name,  that  the  name  "Goupil"  has  become  a 
valuable  element  in  their  business.  What 
the  complainants  now  seek  to  secure  is  not 
the  probability  that  the  old  customers  of  1857 
will  resort  to  the  old  place,  but  the  probabil- 
ity that  the  new  customers  of  1889  will  re- 
sort to  the  establishment  of  Enoedler  in  the 
belief  that  thev  are  thereby  dealing  with 
Goupil  &  Co.  They  are  not  claiming  merely 
the  rights  under  the  contract  of  1857,  the  full 
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benefit  of  which  they  haye  presumably  en- 
joyed during  the  past  thirty  years,  but  they 
fire  also  trying  to  deprive  these  defendants  of 
the  constantly  increasing  reputation  which 
the  defendants  have  acquired  since  said  sale 
in  connection  with  the  Messrs.  Goupil,  and 
under  the  name  of  Goupil  &  Co. 

It  is  claimed  that  by  the  failure  of  Goupil 
A  Co.  of  Paris  to  object  to  the  continued  un- 
lawful use  by  Knoedler  of  the  name  Goupil 
-A  Co.  they. have  waived  the  right  to  now 
found  any  claim  upon  such  misuse  thereof; 
but,  in  order  to  constitute  a  waiver,  there 
mu^  be  an  intentional  relinquishment  of  a 
known  right.  When  there  is  no  occasion  for 
its  exercise,  such  intention  will  not  readily 
be  presumed.  Especially  is  this  so  when, 
«8  in  this  caae»  the  party  whose  rights  were 


invaded  was  In  a  foreign  lurlsdlction,  and 
was  not  apparently  aware  of  the  extent  of  the 
use  of  the  name.  To  sanction  the  breadth  of 
the  complainant's  claim  would  be  to  enable 
the  infringer  to  found  a  right  upon  his  own 
wrong.  Here  the  complainants  have  unlaw- 
fully misrepresented  themselves  as  Goupil 
&  Co.  If  they  might  have  been  originally 
enjoined  against  such  misrepresenta'tion,  I 
see  no  reason  why  the  fact  that  they  have 
persisted  therein  should  affect  the  rights  of 
Groupil  &  Co.,  or  their  successors,  whenever 
they  should  see  fit  to  exercise  those  rights. 
There  can  be  no  estopped,  or  even  waiver, 
by  silence,  except  under  circumstances  where 
it  becomes  the  dutv  of  the  party  to  speak. 
The  decree  <jf  the  'Oirouit  Court  w  affirmed^ 
with  eoeti. 
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John  C.  BRADY  ei  al.,  Exra.,  etc,  of 
Samuel  D.  Brady,  Deceased,  Appte,, 

«. 

Bradley  8.  JOHNSON  et  <U. 

(75  Md.  445.) 

!•  An  ezeontion  cannot  be  enfbroed 
against  property  of  a  canal  corporation 
which  is  of  practical  use  in  the  operation  of  the 
oanaL 


8*  A  waiyerby  the  state  of  lie  priority 
in  fikTor  of  eertaln  liens  on  a  caoal  creat^ 
and  authorised  by  statute  does  not  operate  to 
defeat  the  priority  of  the  state  as  to  other  claims 
against  the  canal  company. 

8«  The  objection  that  the  state  is  not  a 
party  in  a  suit  to  restrain  execution  against  the 
property  of  a  canal  company  and  therefore  tbat 
the  8tate*8  mortgages  ought  not  to  be  set  up  to 
shield  the  property  against  execution  is  not  valid 
where  the  state  is  a  party  to  a  suit  in  which  a  sale 
of  the  property  to  satisfy  the  mortgages  is  made. 


1TOT&— JSsrecution  cr  judieua  sale  of  corporate  fran' 
eMee  or  property  neeesaary  to  ite  enjoyment. 

PrivisU  eorporatione. 

In  the  case  of  corporations  organized,  to  carry  on 
business  which  is  open  to  all  alike  the  only  fran- 
•ohjse  granted  by  the  government  is  the  right  of 
being  a  corporation  with  all  that  that  implies. 
Such  right  cannot  be  sold  at  an  execution  or  ju- 
dicial sale  so  as  to  confer  the  same  privilege  upon 
the  purobaser.    Hall  v.  Sullivan  R.  Oo.  21  Law  Eep. 

jaa. 

But  the  public  has  no  special  interest  in  the  con- 
tinued business  of  such  a  corporation  and  there- 
fore wiU  not  exert  its  power  to  preserve  the  cor- 
ix>rate  life.  Consequently  it  is  held  that  the 
property  of  strictly  private  corporations  is  liable 
to  be  taken  on  execution  precisely  as  the  property 
of  an  individual  debtor  (Overton  Bridge  Go.  v. 
Means,  83  Neb.  867)  and  that  although  its  franchises 
•cannot  be  sold,  its  property  may  be,  even  though 
the  effect  is  to  entirely  stop  its  operations.  Stew- 
art V.  Jones,  40  Mo.  140. 

Quasi  public  corporatione. 

There  is  a  class  of  corporations  which  when  cre- 
ated are  charged  with  a  portion  of  the  duties 
which  the  state  owes  Its  fvubjects  or  are  permitted 
to  carry  on  a  business  which  can  only  be  transact- 
ed by  special  permission  from  the  state.  These 
corporations  are  given  the  right  to  charge  the  pub- 
lic for  tDe  services  rendered  and  are  protected  In 
the  right  to  do  the  business  and  collect  the  charges 
by  sp'  ciaJ  grants  or  franchisee  from  the  state.  In 
theory  these  rights  or  franchises  are  granted  to 
those  who  are  well  fitted  to  perform  the  incidental 
public  duties  and  because  of  the  peculiar  confl- 
<dence  which  the  state  has  in  their  ability  and  integ- 
rity. Therefore  it  la  held  that  these  franchises  can- 
not be  seized  and  sold  in  satisfaction  of  debts  any 
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more  than  the  right  to  be  a  corporation  can  be 
sold  unlees  by  special  permission  of  the  govern- 
ment. Gue  V.  Tide  Water  Canal  Ck).  65  U.  8. 24 
How.  868,  10  L.  ed.  686:  Baxter  v.  NashviUe  ft  H. 
Tump.  Ck).  10  Lea,  488;  Ludlow  v.  Hurd  (Ohio)  6 
Am.  L.  Reg.  488. 

The  right  to  take  tolls  Is  not  bound  by  a  judg- 
ment. Leedom  v.  Plymouth  B.  Co.  6  Watts  ft  S. 
S66. 

Franohlftes  of  a  turnpike  company  cannot  be 
transferred  by  forced  nle,  unless  by  the  permis- 
sion of  the  government;  and  even  then  if  a  special 
mode  of  transfer  is  pointed  out  that  mode  must  be 
followed.    Wood  V.  TruckeeTump.  Go.24Gal.  474. 

The  authority  to  sell  the  franchises  of  a  plank 
road  corporation  by  execution  is  derived  entirely 
from  the  statute,  and  the  sale  can  be  made  in  no 
other  mode  than  that  appointed  by  statute.  James 
V.  Pontiac  ft  G.  PI.  Road  Go.  8  Mich.  01. 

The  method  provided  by  statute  must  be  strictly 
pursued.    Taylor  v.  Jerkins,  61 N.  C.  816. 

A  franchise  granted  by  law  to  a  corporation  or 
an  individual  has  been  considered  as  inalienable, 
exoept  with  the  consent  of  the  lawmaking  power. 
Palmer  v.  Forbes,  28  III.  801. 

A  ferry  is  a  franchise  and  is  not  the  subject  of 
levy,  sale,  or  delivery  under  execution.  It  in- 
volves a  personal  trust  granted  t)y  the  sovereign 
upon  conditions  imposed  upon  the  grantee  alone, 
and  bis  liability  cannot  bo  removed  by  substitu- 
tion. Munro  v.  Thomas,  6  GaL  470;  Thomas  v.  Arm- 
strong, 7  Cal.  286. 

Corporate  property. 

Since  the  sovereign  has  charged  the  grantee  of 
the  franchise  with  a  duty  towards  the  public  it  is 
against  Its  policy  to  permit  the  grantee  to  be  so 
crippled  that  the  duty  cannot  be  discharged.  Hence 
the  general  rule  is  to  prevent  the  sale  of  property 
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4«  Property  to  irhicfa  a  mortg^g^or  ac- 
qiiirefl  an  equitable  title  only  is  within  the 
descriptioii  of  after-acquired  property  in  a 
mortgage. 

6.   liOaTO  of  the  court  mast  be  obtained 

in  order  to  enforce  a  Judcrment  claimed  to  be  a 
prior  or  superior  lien  upon  property  which  has 
been  taken  into  the  custody  and  control  of  the 
oourti 

(March  U,  Ufl&) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Washington  County  in 
favor  of  complainants  in  an  action  brought  to 
enjoin  the  levy  of  certain  executions  upon 
property  of  the  Chesapeake  A  Ohio  Canal 
Comx>any  which  was  in  possession  of  plain- 
tiffs as  trustees  under  certain  mortgages.  Af- 
flrmed. 

Argued  before  Miller,  Robinson,  Irving, 
Bryan,  Fowler,  McSherry,  and  Briscoe,  JJ, 

The  facts  are  stated  in  the  opinion  delivered 
by  Alvev,  Oh,  J,,  in  the  court  below,  which 
was  as  follows: 

**  This  is  an  application  by  petition  filed  in 
these  consolidated  cases  {Braum  and  Others, 
Trustees,  v.  Ohesapeake  db  Ohio  Canal  Oo.,  and 
Others,  and  Sloan  and  Others,  Trustees,  v. 
Same,)  by  the  trustees  of  the  bondholders, 
under  the  Act  of  1844,  chap.  281,  for  an  in- 
junction to  restrain  execution  levied  upon 
certain  property  situated  in  the  city  of  Cum- 
berland, in  the  use  and  possession  of  said 
trustees,  as  part  of  the  propertv  belonging  to 
the  Chesapeake  &  Ohio  Canal  dompany.    The 


bills  in  these  consolidated  cases  were  filed, 
the  first  by  the  trustees  for  llie  bondholders 
under  the  Act  of  1844,  and  the  second  by  the 
trustees  for  the  bondholders  under  the  Act  of 
1878,  chap.  68.  By  the  first  of  these  bills, 
receivers  of  the  canal,  and  all  the  property 
of  the  company,  were  asked  to  be  appointed ; 
and  by  the  second  a  foreclosure,  or  sale  for 
foreclosure,  was  prayed,  and  also  for  the  ap- 
pointment of  a  receiver.  These  bills  were 
answered  by  the  defendants  thereto,  and  the 
canal  company  prayed  for  and  insisted  upon 
an  immediate  sale  of  the  canal,  and  all  the 
property  and  works  of  the  company.  Subse- 
quent! v  the  state  of  Maryland,  by  the  author- 
ity and  direction  of  the  general  assembly, 
made  application  to  become  a  partv,  and, 
upon  becoming  a  party  defendant,  filed  an 
answer  to  each  of  the  bills,  in  which  it  set 
up  the  mortgages  of  the  canal  company  to 
the  state,  and  joined  in  the  application  for 
the  sale  of  the  canal,  and  all  the  property 
belonging  to  the  company,  covered  by  the 
mortgages  to  the  state.  Receivers  were  ap- 
pointed, and  afterwards,  upon  final  hearing, 
the  decree  of  October  2,  1890,  was  passed, 
decreeing  a  sale  of  the  canal,  and  all  the 
works  and  property  appertaining  thereto,  to 
satisfy  and  discharge  the  bonds  issued  under 
the  Act  of  1878,  chap.  68,  secured  by  the 
mortgage  executed  under  that  act,  and  also 
the  mortgage  debt  due  to  the  state,  but  which 
decree  was  made  subject  to  the  rights  of  the 
bondholders  under  the  Act  of  1844,  chap.  281, 
to  be  subrogated  to  the  rights  of  the  bond- 
holders under  the  Act  of  1878,  and  to  be  let 
into  the  possession  of  the  canal,  and  all  the 
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of  the  grantee  which  Is  neoenary  to  the  perform- 
ance of  the  duty. 

The  results  to  be  produced  to  the  pnblio  by  pub- 
Ho  corporations  cannot  be  dtoturbed  by  the  seizure 
by  creditors  of  any  part  of  the  property  essential 
to  their  active  operation.  Foster  v.  Fowler,  60  Pa. 
80. 

The  franchises  and  corporate  rights  of  a  corpo- 
ration and  the  means  invested  in  them  which  are 
necesBary  to  the  existence  and  maintenance  of  the 
object  for  which  it  was  created  are  incapable  of 
being  transferred  away  by  any  adverse  proceed- 
ings against  It*  Susquehanna  Oanal  Go.  v.  Bonham, 
9  Watts  &  8. 27. 

The  property  necessary  for  the  exercise  of  the 
franchises  cannot  be  sold  either  on  execution  or  In 
pursuance  of  an  order  or  decree  of  court.  Over- 
ton Bridge  Co.  v.  Means,  88  Neb.  867;  Gue  v.  Tide 
Water  Canal  Co.  65  U.  8. 24  How.  263, 16  L.  ed.  688. 

A  turnpike  road  cannot  be  levied  on.  Ammant 
V.  New  Alexandria  &  P.  Tump.  Boad,  18  Serg.  & 
B.  210, 15  Am.  Dec  603. 

The  roadway  of  a  turnpike  company  cannot  be 
reached  by  execution.  Baxter  v.  Nashville  ft  H. 
Tump.  Co.  10  Lea.  486. 

Neither  the  tolls  nor  real  estate  necessary  for  the 
enjoyment  of  the  corporate  f ranohiees  is  bound  by 
a  Judflrmeut  against  the  corporation.  Steiner^s 
App.  27.Pa,  316. 

Turnpike  roads  cannot  be  sold  in  equity.  Win- 
chester ft  L.  Tump.  Bead  Co.  v.  Yimont,  6  B. 
Hon.  1. 

Neither  the  franchises  and  privileges  of  a  rail- 
road company  nor  any  lands,  easements,  or  things 
essential  to  the  existence  of  the  corporation,  or 
necessary  to  the  enjoyment  of  its  franchises  can 
be  sold  on  execution  or  order  of  court  to  satisfy  a 
judgment  at  law  against  it.    But  this  rule  does  not 
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apply  to  locomotives,  oars,  and  other  personal 
property..  Louisville,  N.  A«  ft  a  B.  Go.  v.  Boney, 
8L.B.  A.  485, 117  Tnd.50L 

The  easements  of  a  railroad  company  are  not 
subject  to  execution.  Western  Pennsylvania  B» 
Go.  V.  Johnston,  60  Pa.  204. 

The  road  and  its  appurtenances  necessary  to  ilia 
exercise  of  its  franchises  are  not  subject  to  execu- 
tion.   Toungman  v.  Elmlra  ft  W.  tt.  Go.  65  Pa.  STB. 

An  easement  for  right  of  way  cannot  be  sold  sep- 
arate from  the  franchise.  Bast  Alabama  B.  Go.  v. 
Doe,  114  U.  8. 880. 20  L.  ed.  180. 

A  canal  right  of  way  Is  not  subject  to  execution. 
Spear  v.  Allison,  20  Pa.  200. 

If  corporate  franchises  can  only  be  exercised  on 
a  particular  lot,  then  the  lot  is  an  Incident  of  the 
corporation  and  can  no  more  be  sold  under  execu- 
tion than  could  the  corporation  itself.  Palestine 
V.  Barnes,  60  Tex.  688. 

There  are  a  few  decisions  to  the  effect  that  the 
property  is  not  exempt  although  necessary  to  the 
exercise  of  the  franchises,  but  they  are  in  the  de- 
cided minority,  and  in  one  instance  the  court  has 
apparently  departed  from  its  early  holding. 

While  recognizing  the  rule  that  the  franchises 
cannot  be  sold,  Arthur  v.  Commercial  ft  B.  Bank, 
0  8medes  ft  M.  481,  48  Am.  Dec.  719,  held  that  the 
tangible  property,  such  as  right  of  way,  depots, 
and  other  buildmgs  might  be  sold. 

An  early  case  in  North  Carolina  held  that  the 
right  of  way  may  be  sold.  State  v.  Blves,  27  N.  GL 
806. 

But  in  a  later  case  it  was  held  that  property  nec- 
essary to  the  uses  of  the  franchises  cannot  be  sold 
apart  from  them.  Goooh  v.  McGee,  83  N.  G.  60, 8S 
Am.  Rep.  658. 

In  New  Hampshire  it  has  been  held  that  the  prop- 
erty of  those  who  owe  duties  to  the  public  is  not 
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property  and  worJCB  of  the  company,  with 
power  and  authority  to  repair  and  operate 
the  canal  under  the  authority  and  control  of 
this  court.  The  trustees  have  fully  complied 
with  the  preliminary  conditions  of  the  de- 
cree, by  giving  the  required  bond,  and  are 
now  in  the  possession  of  the  canal,  and  all 
the  property  of  the  company ;  and  it  is  since 
the  (lecree  has  been  thus  complied  witli,  and 
the  taking  possession  by  the  trustees,  that  the 

iudemcnt  creditors,  the  executors  of  Samuel 
>.  Srady,  deceased,  have  caused  executions 
to  be  levied  upon  certain  real  property  in  the 
city  of  Cumberland,  owned,  used,  and  oc- 
cupied as  part  of  the  property  of  the  canal 
company.  The  property  so  levied  upon  is 
subject  to  the  operation  of  the  decree  hereto- 
fore passed,  and  is  therefore  in  the  possession, 
and  subject  to  the  control,  of  this  court ;  the 
trustees  deriving  their  authority  from  this 
court,  and  holding  the  property  of  the  canal 
company  subject  to  the  supervisory  jurisdic- 
tion thereof,  as  declared  by  the  decree. 

**  There  are  two  Judgments  sought  to  be 
executed  against  the  property  in  the  hands 
of  the  trustees.  There  is  a  question  made  as 
to  the  time  from  which  the  larger  of  the  two 
judgments  became  operative — whether  from 
the  year  1844  or  the  year  1849.  There  is 
some  doubt  or  ambiguity  in  the  transcript 
of  the  record  file  in  regard  to  this  nuitter. 
But  I  do  not  deem  it  material  that  the  Ques- 
tion should  be  decided  upon  this  applica- 
tion. 

"The  levy  upon  the  property  in  the  posses- 
sion of  the  trustees  has  been  made  upon  the 
theory  and  contention,  as  set  forth  in  the  an- 


swer of  the  Jud^ent  creditors,  that  such 
property  as  that  described  in  the  schedule  of 
the  sheriff  is  not  necessary  or  essential  to  the 
operation  of  the  canal,  and  therefore  it  is 
liable  to  execution.  But  from  the  nature  of 
the  property,  its  location  and  connection  with 
the  canal,  and  the  use  heretofore  made  of  it, 
I  cannot  hesitate  to  conclude  that  the  prop- 
erty levied  on  is  needed  and  essential  to  the 
operation  of  the  canal.  It  is  not  a  question 
whether  the  property  be  absolutely  necessary 
or  indispensable  to  the  operation  of  the  worli, 
but  whether  it  has  been  used,  or  is  of  a  nat- 
ure to  be  of  practical  use,  in  operating  tht 
work.  The  wharf,  and  parcel  of  land  con- 
nected therewith,  as  described,  would  cer- 
tainly appear  to  be  of  a  nature  to  be  essential 
to  the  operation  of  the  canal ;  and,  from  thd 
evidence  in  the  case,  I  think  all  the  i)roperty 
levied  on  is,  and  will  be,  of  practical  use 
in  conducting  tho  affairs  pertaining  to  tbe 
canal,  and  its  operation ;  and,  that  l^ing  so, 
it  is  clear,  upon  well-settled  principles,  that 
an  execution  will  not  lie,  or  will  not  be  al- 
lowed to  be  executed,  against  such  property. 
This  was  distinctly  ruled  by  the  SupreiBB 
Court  of  the  United  States,  by  the  unanimous 
opinion  of  that  court,  delivered  by  Chief  Jim- 
iiee  Taney,  in  the  case  of  Que  t.  Tide  Water 
Canal  Cb.,  66  U.  S.  24  How.  267,  16  L.  ed. 
636.  In  that  case,  Que,  the  execution  credi- 
tor, had  obtained  judgment  against  the  canal 
company,  a  Maryland  corporation,  in  tbe  cir- 
cuit court  of  the  United  States  for  the  district 
of  Maryland,  upon  which  he  issued  k  fieri  fm- 
ciaSy  and  caused  the  marshal  to  seize  and  ad- 
vertise for  sale  a  house  and  lot,  sundry  canal 


for  that  reason  exempt  from  liability  to  the  ordi- 
nary prooesB  of  law,  except  so  looff  as  It  is  In  actual 
uae  In  the  dlscbariTe  of  that  duty.  Boston,  C.  ft  M. 
S.  Co.  V.  GUmore,  ffl  N.  H.  410, 72  Am.  Dec.  886. 

After  the  road  has  been  at)andoned.  It  seems  that 
it  Is  subject  to  sale.  Benedict  v.  Helneberg,  48  Vt. 
0L 

What  vraperty  ia  neceu(ury  to  the  franchiMB. 

In  many  cases  there  can  be  no  hesitation  in  de- 
eidlng  whether  or  not  property  is  necessary  to  the 
performance  of  the  public  duties. 

Thus  lands  purchased  by  a  railroad  company  be- 
yond what  are  actually  dedicated  to  corporate 
purposes  are  subject  to  execution.  Plymouth  B. 
Co.  V.  Colwell,  80  Pa.  837, 80  Am.  Dec.  606. 

Town  lots  held  by  a  railroad  company  are  sub- 
ject. Shamokin  Talley  B.  Ck>.  v.  livermore,  47  Pa. 
470, 86  Am.  Dec.  66S. 

A  ferryboat  in  prooese  of  construction  is  not  ex- 
empt Lathrop  v.  Mlddleton,  83  Cal.  257,  88  Am. 
Deo.  112. 

In  decidm?  whether  or  not  articles  which  were 
at  one  time  personal  property  are  exempt  there 
has  been  a  stronsr  tendency  to  solve  the  problem 
by  determining  whether  or  not  they  have  become 
fixtures.  This  does  not  seem  to  be  in  accord  with 
sound  principle,  and  since  it  does  not  seem  to  ren- 
der the  solution  any  easier  it  is  difficult  to  see  why 
it  was  adopted.  But  it  has  obtained  so  tirm  a  hold 
that  it  is  not  likely  to  be  abandoned. 

Personalty  may  be  levied  on.  Coe  v.  Peacock,  14 
Ohio  St.  187. 

The  movable  thinfrs  employed  In  the  use  of  the 
frnnchlse  may  be  subject.  Coe  v.  Columbus,  P.  & 
L  K.  Go.  10  Ohio  St.  872.  7&  Am.  Dec.  618. 

In  Titus  V.  Habee,  25  HI.  SS7,  the  question  whether 
or  not  articles  which  were  once  personalty  can  be 
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seized  andlsoid  on  execution  Is  made  to  depend  mm. 
whether  or  not  they  have  been  so  annexed  to  tte 
realty  as  to  become  a  part  of  it. 

In  Hunt  V.  BuUock,  28  lU.  820,  it  Is  Intimated  that 
ofBce  furniture,  fuel,  and  other  personal  proper^ 
of  that  nature  is  not  exempt. 

All  articles  not  constituting  part  of  the  roadbed 
are  subject.  Beardsley  v.  Ontario  Bank,  81  Bartk. 
619. 

Railroad  rolling  stock  Is  subject  to  execntloa. 
Williamson  v.  New  Jersey  8.  B.  Co.  29  N.  J.  Bq.811; 
Stevens  v.  Buffalo  ft  N.  Y.  G.  R.  Go.  81  Barb.  (M; 
lioudenschiager  v.  Benton,  8  Grant,  Gas.  800. 

But  some  courts  still  look  to  the  principle  upoa 
which  the  doctrine  is  founded  and  hold  the  artlolM 
exempt  or  not  according  as  they  are  necessary  f«r 
the  enjojrment  of  tbe  franchise  or  not. 

An  office  safe  used  by  astation  agent  as  a  place  of 
deposit  for  his  daily  receipts  and  valuable  papers 
Is  not  subject  to  execution.  Northern  Pac.  R.  Oa. 
T.  Bhimmei,  6  Mont.  161, 25  Am.  L.  Rog,  N.  &  644. 

BquitymOa, 

Many  of  the  corporations  are  given  power  by  tka 
government  to  alienate  their  franchises  and  pro^ 
erty  either  absolutely  or  by  mortgage,  and  it  has 
been  held  that  whatever  the  corporation  may  vol- 
untarily alien  may  be  sold,  even  on  .exeouttaa. 
State  V.  Hare,  121  Ind.  806. 

In  Ohio  a  Judgment  against  a  railroad,  which  has 
power  to  mortgage  its  property,  is  a  lien  on  tls 
real  estate  and  franchises  and  may  t>e  enforced  by 
a  sale  of  the  property.  Ludlow  v.  Clinton  Lin«  K. 
Go.  1  Fiipp.  25. 

As  an  apparent  outgrowth  of  the  controversy 
over  tbe  right  to  seQ  the  property  at  foreclosure 
sale  there  are  a  few  decisions  recognizing  the  right 
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locks,  a  wharf,  and  Bundry  other  lots,  all  of 
which  property,  it  was  admitted,  helonj^edto 
the  canal  company,  in  fee ;  and  upon  a  bill  in 
equity  for  an  injunction,  filed  by  the  canal 
company,  it  was  held  that  the  corporate  fran- 
chise to  take  toll  on  a  canal,  except  where  ex- 
pressly authorized  by  statute,  could  not  be 
seized  and  sold  under  ^  fieri  facias;  nor  could 
the  lands  or  works  essential  to  the  enjoyment 
of  the  franchise  be  separated  from  it,  and 
sold  under  a  fi.  fa.^  so  as  to  destroy,  or  in 
any  way  impair,  the  value  of  the  franchise. 
The  execution  was  restrained,  and  the  in- 
junction made  perpetual.  There  are  many 
other  cases  to  the  same  effect,  but  reference 
to  which  is  unnecessary.  Upon  this  ground, 
alone,  if  there  were  no  others,  this  court 
would  be  required  to  restrain  the  execution 
leyled  on  the  property  in  the  possession  of 
the  trustees.  But  there  are  other  grounds 
for  restraining  the  execution,  to  which  it  is 
proper  to  advert. 

''As  already  stated,  the  state  of  Maryland 
is  a  large  lienholder  creditor  of  the  canal 
company ;  and  the  statutes  under  which  the 
liens  were  created  make  the  liens  binding 
upon  all  the  property,  both  real  and  personal, 
of  the  company,  —as  well  that  after  acquired, 
as  that  owned,  at  the  time  of  the  creditors' 
creation  of  the  1  iens.  Ujider  the  provisions  of 
the  Act  of  1884,  chap.  241,  the  state  loaned 
the  company  the  sum  of  |2, 000, 000,  to  be 
used  in  the  construction  of  the  canal,  upon 
pledge,  as  security  for  the  loan,  of  'the  whole 
of  the  net  revenues  of  said  company,  and  the 
whole  of  the  water  rights,  lands,  and  other 
property  at  any  time  acquired  by  the  said 


I  company,  or  the  rents  or  other  avails  thereof. ' 
I  And  in  pursuance  of  the  requirement  of  this 
,  act,  the  mortgage  to  the  state,  of  the  28d  of 
April,  1835,  was  made  by  the  company,  of, 
*all  and  singular,  the  lands  and  tenements, 
capital  stock,  estate  and  securities,  goods 
and  chattels,  property  and  rights,  now  or  at 
any  time  hereafter  to  be  acquired,  and  the 
net  tolls  and  revenues  of  the  said  company.* 
And  under  the  Act  of  1838,  chap.  896,  for 
the  purpose  of  securing  or  indemnifying  the 
state  for  interest  on  $1,875,000,  (an  amount 
for  which  the  state  had  issued  bonds  or  stock 
to  raise  money  with  which  to  pay  for  shares 
of  stock  subscribed  for,  of  the  canal  com- 
pany, )  the  company  executed  another  mort- 
gage to  the  state,  on  the  15th  of  May,  1839, 
of,  'all  and  singular,  the  lands,  tenements, 
estates,  and  securities,  goods  and  chattels, 
property  and  rights,  now  or  at  any  time  here- 
after to  be  acquired,  and  the  net  tolls  and 
revenues  of  said  company.'  None  of  the 
money  or  interest  secured  by  these  mortgages 
has  ever  been  paid  to  the  state.  The  Act  of 
1844,  chap.  281,  authorized  the  company  to 
borrow  iponey,  and  to  Issue  its  bonds,  to  the 
amount  of  $1,700,000,  to  provide  means  to 
complete  the  canal  from  dam  No.  6  to  Cum- 
berland, the  bonds  to  be  f!ecured  by  a  pre- 
ferred lien  on  the  net  tolls  and  revenues  of 
the  company.  By  this  act  the  pre-existing 
lien  of  the  state  was  waived  and  deferred  in 
favor  of  the  bonds  so  authorized  to  be  issued ; 
but  the  act  required  the  company  to  execute 
to  the  state  a  further  mortgage  on  the  said 
canal,  its  lands,  tolls,  and  revenues,  subject 
to  the  liens  and  pledges  created  and  declared 


of  equity  to  sell  the  property.  Mllwankee  &  M.  K. 
Go.  V.  James,  73  U.  8. 6  Wall.  7S0, 18  L.  ed.  864. 

The  obanoery  court  has  jurifldiction  to  decree  a 
sale  of  all  the  property,  real  and  personal,  of  a 
turoplko  company  for  the  payment  of  its  debts, 
locluding  the  privilege  of  charging  and  ooUectiofr 
tolls.    Gieaves  v.  Davidson,  4  Bazt.  8S. 

The  franchise  of  taking  tolls  may  be  subjected  to 
execution  by  the  legislature,  or  it  may  be  subjected 
to  the  payment  of  debts  by  a  court  of  eq  uity .  Sey- 
mour v.  Milford  ft  C.  Tump.  Co.  10  Ohio,  470. 

But  the  latter  case  may  perhaps  rest  on  the  doo- 
trlne  that  equity  may  take  possession  of  the  prop- 
erty and  collect  the  tolls  and  apply  them  in  satis- 
faction of  the  debt.  Covington  Drawbridge  Co.  v. 
Shepherd,  62  U.  8. 21  How.  112,|ld  L.  ed.  88. 

EnioMm/g  sa7e. 

The  sale  under  an  execution  of  railroad  cars  may 
be  enjoined  on  the  ground  that  it  would  produce 
great  inconvenience  to  the  public.  Phillips  v. 
Winslow,  18  B.  Mon.  431, 68  Am.  Dea  729. 

Jn  Coe  V.  Pennock  (Ohio)  6  Am.  L.  Keg.  42,  the 
court  enjoined  an  execution  sale  of  property  of  a 
railroad  in  favor  of  mortgage  creditoxs  on  the 
ground  that  the  sale  would  destroy  the  property; 
but  it  does  not  seem  to  question  the  right  to  sell 
under  execution  under  ordinary  circumstances. 

A  creditor  may  be  enjoined  from  interrupting  a 
railroad  company  in  the  exercise  of  its  corporate 
franchises  by  a  levy  and  sale  under  execution. 
Oakland  B.  Co.  v.  Keenan,  66  Pa.  108. 

LegiHatine  atUTiority. 

Under  the  New  Jersey  statutes,  the  chancellor  has 
discretionary  power  to  order  the  sale  of  franchises 
as  well  as  the  property  of  an  insolvent  corporation 

20  L.R.  A. 


dear  of  incumbrances.  Bandolph  v.  Lamed,  27  N. 
J.£q.567. 

In  Indiana  the  statute  authorises  the  sale  of  the 
franchises  of  a  gravel  road  company.  Indianapolis 
A  C  Gravel  Road  Co.  v.  State,  103  Ind.  37. 

Under  the  Pennsylvania  statutes,  the  franchises 
and  property  may  be  seised  and  sold  out  and  out. 
Philadelphia  &  B.  a  &  Co*S  App.  70  Pa.  865;  Bay- 
ard*s  App.  72  Pa.  458. 

Or  may  be  sold  by  decree  of  court*  GampbeU  v« 
Pittsburgh  &  W.  B.  Co.  187  Pa.  674. 

A  statute  permitting  a  sale  of  the  franchises  of  a 
turnpike  or  other  corporation  authorised  to  receive 
toll  does  not  include  a  telephone  company.  Ripley 
V.  Bvana,  87  Mich.  217, 86  Am.  &  Bng.  Corp.  Gas.  188. 

In  England  the  property  of  railroad  companies  is 
by  statute  protected  from  sale  under  execution. 
Great  Northern  R.  Co.  v.  Tahourdln,  L.  R.  18  Q.  B. 
Div.  820,  20  Am.  &  Eng.  B.  R.  Cas.  662. 

The  sale  may  be  subsequently  ratified.  Hatcher 
V.  Toledo,  W.  &  W.  B,  Co.  62  lU.  477. 

The  legislature  may  provide  for  the  passing  of 
franchises  to  purchasers.  Bnss  v.  Roanoke  Nav.& 
W.P.C0.19L.  R.  A.  247,111  N.C.  430 

In  Macon  ftW.  R.  Co.  v.  Parker,  0  Ga.  877,  there 
was  a  sale  by  a  chancery  court,  and  a  ratification 
by  the  legislature. 

Effect  of  msiA. 

The  sale  of  all  the  franchises  and  property  of  a 
corporation  extinguishes  it.  Reynolds  v.  Cridge, 
11  Pa.  Co.  Ct.  Rep.  806. 

The  sale  of  the  franchises  acoording  to  law  does 
not  relieve  tne  corporation  from  liability  to  disso- 
lution at  the  suit  of  the  state.  Com*  v.  Ten  tb  Mas* 
sachusetts  Tump.  Corp.  6  Cush.  fiOB.         fl.  P.  V. 
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by  the  act,  as  an  additional  scciirity  for  the 
payment  of  the  loan  made  by  the  state  to  the 
company  under  the  Act  of  1834,  chap.  241, 
and  which  mortgage  was  duly  made  on  the 
8th  of  January,  1846,  of,  'all  and  singuhir, 
the  lands  and  tenements  now  owned,  or  that 
may  hereafter  be  acquired,  by  the  said  com- 
pany, and  all  interest  that  the  said  company 
now  has,  or  may  liereafter  have,  in  or  to  any 
lands  and  tenements,  estates  and  securities,' 
etc.  It  thus  appears  that  by  these  statutes, 
and  the  mortgages  executed  bs  thereby  re- 
quired, all  the  property,  of  every  kiua  and 
description,  then  owned,  or  that  mifi:ht  be 
thereafter  acquired,  by  the  company,  was, 
and  still  is,  pledged  and  bound  for  the  debts 
due  the  state,  subject  only  to  the  liens  and 
pledire  of  the  tolls  and  revenues  in  favor  of 
the  holders  of  the  bonds  issued  under  the  Act 
of  1844.  chap.  281,  and  the  priority  given  to 
the  bonds  issued  under  the  Act  of  1878,  chap. 
68. 

"In  the  case  of  Brady  v.  State,  26  Md.  290, 
808,  where  the  very  judgment  now  attempted 
to  be  executed  was  involved,  and  was  then 
attempted  to  be  enforced  against  property 
embraced  by  the  mortgages  to  the  state,  and 
in  which  case  the  rights  of  the  state  under 
the  statutes  and  mortgages  to  which  I  have 
referred  were  considered,  the  court  of  ap- 
peals in  discussing  the  efFect  of  the  Act  of 
1844,  chap.  281,  and  defining  the  rights  of  the 
parties  thereunder,  said :  '  Mr.  Brady,  the 
appellant,  by  his  answer,  and  in  the  brief  of 
his  counsel,  took  three  positions,  which  were 
mainly  urged  and  relied  upon  in  the  artru- 
ment.  The  first  was  that  by  the  Act  of  lB44 
the  state  waived  its  liens  upon  the  revenues 
and  property  of  the  company,  in  favor  of  the 
bonds  to  be  issued  under  it,  and  that  by  such 
waiver  the  state  retired,  and  gave  place  to 
strangers;  and,  having  done  so,  it  cannot 
now,  legally  or  in  conscience,  step  in  before 
other  creditors  of  the  company,  and  stand 
next  in  priority  to  said  bondholders.  It  is 
also  admitted  that  the  appellant  is  not  one 
of  said  bondholders,  or  entitled  to  any  prior- 
ity over  the  state,  except  so  far  as  he  asserts 
it  by  reason  of  his  Judgment  and  proceedings 
in  attachment.  It  is  very  clear  from  the 
language  of  the  Act  of  Assembly  of  1844, 
and  the  mortgage  made  in  pursuance  of  it, 
that  the  state  waived  its  priority  only  in 
favor  of  the  liens  created  and  authorized  by 
that  act.  In  all  other  respects,  and  against 
all  other  creditors,  the  state  expressly  re- 
served its  rights  and  priorities ;  and  there  is 
DO  doubt  that  one  of  the  objects,  if  not  the 
only  object,  of  taking  the  new  mortgage  au- 
thorized by  that  act,  was  to  reassert  and  re- 
secure  its  prior  rights  and  claims,  and  place 
them  beyond  all  cavil  and  dispute.  If  other 
creditors  could  thus  step  in,  and  grasp  by 
legal  process  the  tolls  or  revenues  of  the  com- 
pany, or  enforce  executions  upon  its  property 
and  works,  the  plain  design  of  that  law 
would  be  frustrated.  The  work  itself  would 
not  only  be  destroyed  by  the  abstraction  of 
the  means  for  its  preservation,  repairs,  and 
operation,  but  the  preferred  creditors  be  de- 
prived  of  their  chartered  securities,  and  the 
state  itself  defeated,  in  all  its  plans  and 
munificence,  for  making  this  work  the  great 
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and  important  channel  of  trade  which  was 
designed  by  these  acts  of  assembly,  and  the 
conveyances  made  under  them.'  And  the 
court  held  that  neither  of  the  positions  as- 
sumed by  counsel,  and  attempted  to  be  main- 
tained in  argument,  in  support  of  the  right 
of  the  judgment  creditor  to  execute  his  judg- 
ment, as  against  the  credits  and  property  of 
the  company,  could  be  maintained  ;  and  the 
order  of  the  court  below  was  in  all  respects 
aftirmed,  whereby  the  injunction  restraining 
execution  was  made  perpetual. 

**It  would  appear  therefore  to  be  clear,  as 
held  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Brown  v.  Maryland,  114 
U.  S.  598.  29  L.  ed.  233.  in  respect  to  the 
effect  and  operation  of  these  same  statutes 
and  mortgages,  that  the  judgment  creditor 
has  no  equity,  as  against  the  state  and  the 
bondholders,  and  that  the  state  of  Maryland 
and  the  trustees  for  the  bondholders,  whose 
security  would  be  affected  by  allowing  the 
property  levied  on  to  be  diverted  from  its 
present  lawful  use,  are  entitled  to  have  the 
execution  restrained  by  injunction. 

"It  is  insisted,  however,  that  the  state  is 
not  a  party  here,  asking  that  the  execution 
be  restrained,  and  thereiore  the  state's  mort- 
gages ought  not  to  be  set  up  as  a  shield  of 
the  property  against  the  execution.  But  the 
state  is  a  party  to  the  consolidated  cases  in 
which  the  decree  of  October  2d  was  passed, 
and  was  active  in  invoking  the  exercise  of 
the  jurisdiction  of  this  court  for  the  passage 
of  the  decree  for  the  sale  of  all  the  property 
covered  by  its  mortgages.  It  does,  there- 
fore, in  effect,  ask  that  the  property  be  pro- 
tected and  preserved  for  the  payment  of  the 
mortgage  debts.  Moreover,  the  trustees  for 
the  bondholders  under  the  Act  of  1844,  in  a 
certain  sense,  hold  in  priority  under  the  state, 
and  are  entitled  to  the  protection  that  the 
state's  liens  may  afford  as  security  to  the 
bonds  issued  by  the  authority  and  under  the 
agreement  of  the  state ;  and  the  trustees,  be- 
ing in  possession  of  the  property,  under  the 
authority  of  the  court,  are  bound  to  protect 
the  property  as  well  for  the  state  as  the  bond- 
holders they  represent.  I  am  clearly  of  opin- 
ion, therefore,  that  there  is  nothing  in  this 
objection  that  can  aid  the  judgment  creditor. 

**  It  is  also  argued  that  part  of  the  property 
levied  on  is  not  embraced  or  protected  by  the 
mortgages  to  the  state;  that  as  part  oi  the 
property  seized  under  the  execution  was  pur- 
chased by  the  canal  company,  in  1878,  of 
Walsh  and  McKaig,  and  upon  receiving  a 
deed  therefor  the  company  immediately  exe- 
cuted a  mortgage  of  the  property  to  the  vend- 
ors to  secure  a  balance  of  unpaid  purchase 
money,  and  upon  which  mortgage  there  has 
been  default,  and  a  decree  obtained  for  the 
sale  of  the  property,  (which  decree  now 
stands  to  the  use  of  Sloan,)  therefore  it  is 
contended  the  liens  or  mortgages  held  by  the 
state  never  attached  upon  this  property.  But 
such  position  is  wholly  untenable.  The  pur- 
chase of  the  property,  though  not  fully  paid 
for,  and  though  the  legal  estate  was  and  is 
still  vested  by  the  mortgage  in  the  vendors 
or  their  assieneo,  placed  the  property  in  the 
possession  of  the  canal  company,  and  vested 
the  equitable  estate  in  the  right  of  redemp- 
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tion  In  the  companr,  and  that  interest  was 
at  once  covered  by  the  previous  mortgages  to 
the  state;  for  it  is  now  well  settled  that  a 
mortga^  with  the  'after-acquired  property* 
clause  m  it  embraces  and  creates  a  charge 
upon  all  property  subsequently  acquired  by 
the  corporation  mortgagor,  which  comes 
within  the  description  in  the  mortgage ;  and 
this  not  only  as  to  property  to  which  the 
mortgagor  acquires  the  Jegal  title,  but  also 
as  to  that  which  it  acquires  only  an  equi- 
table title.  C&ntral  Trust  Oo,  v.  Knedand, 
188  U.  B.  414,  419,  84  L.  ed.  1014,  1015; 
Toledo,  D.  dbB.  R  Go,  v.  Hamilton,  184  U. 
&.  296,  88  L.  ed.  905.  The  mortgage  lien, 
however,  upon  the  subsequently  acquired 
property,  only  attaches  from  the  time  of  the 
acquisition  by  the  mortgagor,  and  subject  to 
al  1  pre-  ex isting  1  iens  thereon.  Central  Trust 
Oo.  V.  Kneelandt  wpra.  It  is  clear  therefore, 
that  the  state's  liens  embrace  all  the  property 
levied  on  by  the  sheriff. 

''If,  however,  it  were  shown  that  the  judg- 
ments in  question  constituted  prior  or  su- 
perior liens  upon  the  propertv  seized  under 
the  executions,  to  that  held  By  the  state  or 
the  bondholders,  still  the  sheriff  could  not 
be  allowed  to  proceed  with  the  executions, 
under  existing  condition  of  proceedings,  as 
shown  in  this  case.  The  levy  of  the  execu- 
tions assumes  that  the  property  seized  belongs 
to  the  canal  company;  and,  to  say  nothing 
of  the  use  of  the  property  in  connection  with 
the  exercise  of  the  franchise  of  the  company 
so  as  to  be  exempt  from  execution  and  sale, 
the  decree  of  foreclosure  and  sale,  of  the  2d 
of  October,  1890,  and  the  placing  of  all  the 
property  of  the  canal  company  in  the  pos- 
session of  the  trustees  for  the  bondholders, 
under  the  Act  of  1844,  subrogated  to  the 
rights  of  the  bondholders  under  the  Act  of 
1^8,  chap.  58,  utterly  precludes  the  right 
of  the  Judgment  creditor,  or  the  sheriff  act- 
ing under  the  authority  of  an  execution  is- 
sued on  the  Judgment,  from  interfering  wiUi, 
or  in  any  manner  disturbing,  the  possession 
of  the  trustees  holding  under  the  decree  of 
the  court  authorizing  their  possession.  The 
decree  is  founded  upon  the  rights  of  the  state 
under  the  statutes  and  mortgages  before  re- 
ferred to,  and  upon  the  rights  of  the  bond- 
holders under  the  Act  of  1844,  and  those 
onder  the  Act  of  1878,  chap.  58,  to  which 
the  bondholders  under  the  Act  of  1844  have 
been  subrogated.  By  this  decree  all  the  prop- 
erty of  the  canal  company  within  the  limits 
of  this  state,  has  been  brought  under  the 
control  and  jurisdiction  of  this  court;  and 
the  trustees  hold  possession  under  its  au- 
thority, and  are  obligated  to  account  to  it  for 
the  faithful  discharge  of  the  duties  imposed 
upon  them  by  the  decree  of  the  2d  of  October, 
1890.  And,  such  being  the  case,  it  is  well 
settled,  both  in  the  English  and  American 
chancery  practice,  that  when  the  proceedings 
are  of  a  nature  to  draw  to  the  court  the  con- 
trol and  possession  of  the  property,  tlie  sub- 
ject-matter of  the  litigation,  whether  the 
property  be  real  or  personal,  such  possession 
and  control  of  the  court  will  not  be  allowed 
to  be  displaced  or  disturbed  without  the  con- 
sent of  the  court,  even  though  it  be  attempted 
"'^'^"r  1  T^qramount  claim  of  right.    The  en- 

90  L.  It  A. 


forcement  of  this  principle  Is  necessary  for 
the  orderly  administration  of  justice,  as  well 
as  for  the  protection  of  the  jurisdiction  of  the 
court,  and  its  officers  and  agents  holding  the 
possession  of  property  by  its  authority. 

It  was  said  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Morgan^s  Lou- 
inana  dk  T  R.  d  8.  8.  Co,  v.  Texas  Cent,  R 
Co.,  187  U.  S.  201,  84  L.  ed.  685,  in  reference 
to  a  foreclosure  decree  in  the  circuit  court  of 
the  United  States,  'that  the  jurisdiction  of 
the  circuit  court  did  not  depend  upon  the 
citizenship  of  the  parties,  but  on  the  sub- 
ject-matter of  the  litigation.  The  property 
was  in  the  actual  possession  of  that  court, 
and  this  drew  to  it  the  right  to  decide  upon 
the  conflicting  claims  to  its  ultimate  posses- 
sion and  control. '  And  it  is  laid  down  by 
Daniell  in  his  work  on  Equity  Pleading  and 
Practice,  (vol.  2,  p.  1058,)  supported  by  the 
citation  of  manv  decided  cases,  that  the 
proper  course  to  be  pursued  by  any  person 
who  claims  title  to  an  estate  or  other  prop- 
erty sequestered  or  under  the  control  of  the 
court,  whether  by  mortgage  or  judgment, 
lease,  or  otherwise,  or  who  has  title  para- 
mount to  that  under  which  the  court  has  as- 
sumed control,  is  to  apply  to  the  court  to 
direct  an  examination  and  such  an  examina- 
tion is  known  as  an  examination  pro  interesse 
suo,  A  party,  therefore,  holding  a  Judgment 
which  is  claimed  to  be  a  prior  or  superior 
lien  upon  the  property,  the  same  as  a  mort- 
gagee, if  desirous  of  enforcing  it  against  the 
property  of  the  debtor  after  it  has  oeen  taken 
into  the  custody  and  control  of  the  court, 
must  first  obtain  leave  of  the  court  for  that 
purpose.  This  would  appear  to  be  the  set- 
tled course  of  proceedings,  and  a  judgment 
attempted  to  be  executed  regardless  of  this 
settled  practice  will  be  averted,  and  the  pro- 
ceedings thereon  restrained  by  an  injunction. 
Angel  v.  Bmith,  9  Yes.  Jr.  885 ;  RusseU  v.  East 
Anglian  R  Co,,  8  Macn.  &  G.  104;  WiswaU 
V.  Sampson,  55  U.  S.  14  How.  52,  65,  14  L. 
ed.  822,  828 ;  Krippendorf  v.  fftfde,  110  U.  8. 
276,  288,  28  L.  ed.  145,  148. 

**  Without  pursuinj^  tiie  subject  further,  I 
am  clearly  of  opinion,  upon  each  of  the 
various  grounds  to  which  I  have  referred,  that 
the  trustees  now  in  charge  of  the  'canal  and 
all  the  propertv  of  the  company,  'under  the 
authority  and  jurisdiction  of  this  court,  are 
entitled  to  the  injunction  as  prayed  for  by 
them,  and  I  shall  order  accordingly." 

The  court  thereupon  decreed  that  an  in- 
junction should  issue,  as  prayed,  against  the 
defendants.  From  this  decree  the  defendants 
appealed. 


S 


Messrs.  J.  W«  S.  Coehrane  and  WilUi 
J.  Read*  for  appellants. 

Messrs.  Hnsn  L.  Bond*  Jr.*  £•  J*  D. 
Cross*  Bradley  S.  Johnsoii*  J*  Clar- 
enee  Lane*  Henry  H«  Keedy»  and  Fer- 
dinand Williama,  with  Messrs.  Bradley 
T.  Johnson  and  John  K«  Cowen  for  ap- 
pellees. 

Per  Curiam: 

The  questions  involved  in  this  case  have 
been  so  fully  and  so  thoroughlv  considered 
and  discussed  in  the  opinion  filed  by  €S^ 
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Judjprtf  Alvey  In  the  clrcnll  court  for  Wash- 
ington county  that  we  need  not  restate  them 
in  this  court.  As  we  entirely  concur  in  the 
conclusions  to  which  he  came^  we  shall  affirm 


the  decree  from  wbfch  this  appeal  has  been 
taken,  for  the  reasuus  Avliidi  lie  has  given. 

Decree  affirmed,  with  cotfLs»  iu  this  court  and 
in  the  court  below. 


NORTH  CAROLINA  SUPREME  COURT. 


NcNEAL  PIPE  &  FOUNDRY  CO. 

c. 

A.  R  ROWLAND  ei  aL 

ouN.  aeis.) 

1.  A  meeluuiieB' lien  on  waterworks  eon- 
stmeted  by  an  indlTidnal  eannot  be 
deflDated  by  the  purchase  of  the  waterworks 
without  notice  of  the  lien  but  before  the  time 
for  fillDv  it  has  expired  by  a  water  oompanj 
which  is  a  quasi  public  corporatioo. 

8.  The  franehifle  of  a  waterworks  oom- 
pany  whieh  is  entitled  to  charge  wa- 
ter rates  shanld  be  sold  with  Its  i>lant 

on  foreclosure  of  a  mechanics*  lien  upon  the  lat- 
ter, under  Code,  <  031,  proYldlng  for  the  sale  oo 
execu  tlon  of  the  franchise  of  any  corporation  au- 
thorized to  reoeiire  '*fare  or  tolls,**  although  the 
lien  was  created  by  an  individual  from  whom  the 
company  purchased  the  property. 

iAvery^  J.,  cKsMtiti.) 
(December  22, 180&) 

APPEAL  b^  plaintiff  from  a  Jndffment  of 
the  Supenor  Court  for  Durham  County  In 
favor  of  defendant  in  a  proceeding  brought  to 
enforce  payment  of  a   mechanics'  lien.    Be- 

The  trial  Judge  Boykio  ordered  the  follow* 
log  finding  of  facts  to  be  certified  to  the  su- 
preme court: 

The  defendant,  Rowland,  contracted  in 
June,  1886,  with  the  town  of  Durham  to  build 
a  system  of  waterworks  to  supply  said  town 
and  its  inhabitants  with  water  for  public  and 
domestic  purposes.  He  contracted  with  plain- 
tiff for' the  necessary  cast-iron  pipes  for  such 
works,  and  under  said  contract  he  was  to  pay 
therefor  monthly  85  per  cent  of  the  previous 
month's  shipments  There  was  no  evidence 
that  there  was  any  understanding  that  they 
were  to  be  used  m  these  works,  or  of  any 
agreement  which  made  the  sale  differ  from  any 
ordinary  sale  of  goods,  but  the  plaintiff  had  no- 
tice of  the  purpose  for  which  they  were  in- 
tended. He  began  work  on  said  waterworks 
in  the  fall  of  that  year;  and  by  January  1, 
1887,  he  assigned  lo  the  Durham  Water  Com- 
pany, a  corporation  created  by  the  laws 
of  this  state  for  the  purpose  of  supplying 
said  town  and  its  inhabitants  with  water,  ana 
having  in  its  charter  the  power  of  eminent 
domain  for  laying  pipes  and  making  connec- 
tions, io  his  said  contract  with  the  town  of 
Durham,  and  also  entered  into  a  contract  with 
said  company  to  complete  for  them  the  said 

KoTS.— See,  in  connection  with  the  above  case  on 
the  subject  of  execution  or  judicial  sale  of  corpo- 
rate f  ranchiae,  the  case  of  Brady  v.  Johnson*  anU^ 
187,  and  naU* 
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works  conformable  to  said  contract  with  the 
town,  and  to  provide  and  pay  for  all  necessary 
labor  and  pipes  for  com|)letiag  said  work  and 
conveyioff  to  these  all  pipes  and  castings  on 
hand  and  in  the  ground.  By  said  con  tract  said 
company  was  to  pay  him  upon  the  completion 
of  the  works  a  fixed  sum  of  monev. 

When  the  works  were  completed,  and  before 
plaintiff  filed .  any  lien  or  gave  any  notice  to 
said  company,  the  said  company  did  settle  with 
Howland  and  paid  him  in  full  of  all  indebted- 
ness in  certain  negotiable  bonds  of  said  com- 
pany which  had  b^n  theretofore  issued,  which 
were  on  their  face  payable  to  bearer,  and  were 
secured  by  a  deed  of  trust  of  all  the  property, 
franchises  and  rifl^ts  of  the  company  to  The 
Farmers  Loan  &  Trust  Company  of  New  York. 
At  the  time  of  filing  said  lien  said  Howland 
had  in  hand  $50,000  par  value  of  said  bonds. 
No  sales  of  pipe  and  castings  were  made  by 
plaintiff  to  the  water  company,  and  it  did  not 
know  who  furnished  Howland  with  them  prior 
to  the  notice  of  the  lien. 

The  system  of  waterworks  consists  of  a  re- 
servoir and  pumps,  located  on  one  acre  of  land, 
about  four  miles  from  the  town  of  Durham, 
which  is  owned  by  said  company,  and  a  main 
line  of  pipe  from  said  reservoir  to  tibe  town  of 
Durham,  laid  about  three  feet  underground 
through  lands  which  are  not  owned  by  the 
company  and  which  are  used  and  cultivated 
above  the  pipes  bv  the  owners  as  theretofore. 
The  pipes  were  laid  through  said  lands  by  the 

g amission  of  the  owners.  In  the  town  of 
urham  are  seven  miles  of  pipe  laid  under- 
ground along  the  streets  of  the  town  by  per- 
mission of  the  municipal  authorities. 

The  pipes  and  casting  furnished  to  defend* 
ant  Howland  by  plaintiff  were  complete,  fin- 
ished cast-iron  water-pipe, upon  which  no  work, 
except  connecting  with  each  other  and  bury- 
ing, was  to  be  done  to  make  them  useful  for 
the  purposes  of  their  manufacture.  After  they 
were  shipped  by  plaintiff  from  its  works  in 
New  Jersey  no  further  work  was  done  or  was 
to  be  done  upon  them,  and  by  its  contract  with 
Howland  they  were  to  be  delivered  to  him  at 
Durham,  N.  C. 

The  court  refused  to  uphold  the  lien  bat 
rendered  judgment  against  Howland  for  the 
amount  of  the  claim  and  plaintiff  appealed. 

Messrs,  William  A«  Guthrie  and  John 
W.  Hinsdale,  for  appellant: 

The  statute,  being  remedial,  should  be  con- 
strued liberally. 

Phillips,  Mechanics'  Liens,  g  16. 

The  entire  plant  of  the  Durham  Water 
Company  is  subject  to  the  lien  of  the  plaintiff, 
who  furnished  the  pipes  with  which  it  was 
constructed. 

National  Foundry  A  Pipe  Works  v.  Oconto 
Water  Co,  62  Fed.  Rep.  48. 

All  the  pipes  were  firmly  and  permanently 
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connected  togetber.  and  with  the  reservoir  as 
though  they  were  but  one  solid  iron  channel, 
incorporated  in  the  soil  for  the  flow  of  water. 

A  permanent  annexation  to  the  soil  of  a 
tbing  in  itself  personalty  makes  it  a  part  of 
the  really* 

Tiedeman.  Real  Prop.  §  2. 

That  Howland  did  not  own  the  fee-simple 
in  the  land  upon  which  his  reservoir  and  main 
plant  were  being  located,  but  held  but  an  eq- 
uitable title  under  a  contract  of  purchase, 
which  was  afterward  assigned  to  the  water 
company,  who  acquired  the  legal  title  in  pur- 
suance of  such  contract  is  immaterial. 

Henderson  v.  Connelly,  23  111.  App.  601,  af- 
firmed 123111.  98;  King  v.  Smith,  42  Minn.  286; 
Monroes.  West,  12  Iowa,  199, 79  Am.  Dec.  524. 
See  note  to  Loonie  v.  Hogan,  61  Am.  Dec.  688, 
700;  LyonY.  McGuffey,4cP&.  126,  45  Am.  Dec. 
675,  note  678,  680;  Belmont  v.  Smith,  1  Duer, 
675. 

The  lien  of  a  materialman  will  attach,  al- 
though the  interest  required  by  the  builder  in 
the  lots  is  only  an  equitable  one. 

Qoldheim  v.  Clark,  68  Md.  498;  Hickox  v. 
Greenwood,  94  111.  266;  PaiUsen  v.  Manske,  126 
ni.  72,  9  Am.  St.  Rep.  532. 

An  equitable  estate  or  interest  in  the  prem- 
ises is  also  subject  to  a  mechanics'  lien,  and 
the  lien  follows  it  into  whosoever  hands  it  may 
pass. 

Justice  V.  Parker  (Iowa)  June  8,  1882;  Kel- 
ler V.  Denmead,  68  Pa.  449;  Botsford  v.  Ifeto 
Haven,  M.  d  W.  R,  Co.  41  Conn.  454;  Seiiz  v. 
Utiion  Pae.  22.  Co.  16  Kan.  188;  Atkins  v. 
Little,  17  Minn.  842;  Phillips,  Mechanics' 
Liens,  §  317. 

The  vendor  and  vendee  in  an  executory  con- 
tract for  the  sale  of  real  estate  cannot,  by  any 
stipulation  between  themselves,  deprive  thira 
persons  (not  parties  to  the  contract)  of  their 
statutory  right  to  liens  for  material  or  labor 
subsequently  furnished  to  the  vendee  for  the 
construction  of  buildings  on  the  i)remises, 

Malmgren  ▼.  Phinney  (Minn.)  July  14, 
1892. 

The  burden  of  proving  that  the  sale  was 
made  on  the  personal  credit  of  the  owner  or 
contractor  (so  as  to  prevent  a  lien),  is  upon  the 
person  who  asserts  it. 

Hommel  v.  Lewis,  104  Pa.  465;  Power  ▼.  Mc- 
Cord,  86  Dl.  214. 

It  is  not  necessary  for  the  materialman  to 
allege  in  his  lien,  or  to  prove  affirmatively, 
that  his  materials  were  furnished  upon  the 
credit  of  the  building,  if  it  be  shown  that  they 
were  furnished  for  and  entered  into  its  con- 
struction. 

Hommel  v.  Letois,  supra, 

A  jury  may  be  satisfied  to  this  effect  with- 
out the  introduction  of  direct  and  positive 
proof  of  the  fact. 

Coates  V.  Shorey,  8  Iowa,  416;  Sodini  v.  Win- 
Ur,  82  Aid.  130;  Sturges  v.  Green,  27  Kan.  235. 

It  is  not  the  contract  which  creates  the  lien, 
but  the  furnishing  and  use  of  materials  in  pur- 
suance of  its  provisions  within  the  state. 

Phillips,  Mechanics'  Liens,  p.  197. 

It  is  not  against  public  policy  in  North  Caro- 
lina for  a  lien  to  be  enforced  against  a  quasi 
public  corporation. 

National  Foundry  d  Pipe  Works  v.  Oconto 
Water  Co.  52  Fed,  Rep.  45;  N.  C.  Code,  §  671, 
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The  poUcv  of  many  other  states  is  In  accord 
with  that  of  North  (5arolina. 

Phillips,  Mechanics'  Liens,  p.  807;  National 
Foundry  d  Pipe  Work$  v.  Oconto  Water  Co, 
supra. 

The  contract  for  the  purchase  of  the  pipe» 
for  the  Durham  Waterworks  was  entire,  and 
the  lien  for  the  same  relates  back  to  the  com- 
mencement of  the  delivery  thereof. 

Phillips,  Mechanics'  Liens,  p.  886;  diengiy 
dA.R,Co.Y.  Union  BoUing Mill  Co.  109  U.  S. 
702,  27L.  ed.  1081. 

The  mechanic,  therefore,  has  a  lien  upon 
the  land  paramount  to  all  rights  accruing  after 
the  commencement  of  his  work,  and  upon 
what  he  puts  upon  the  land  paramount  to  all 
other  claims,  whether  created  prior  or  subse- 
quent to  that  time.  The  decisions  of  the  ecu  rts 
of  Iowa  are  to  this  effect,  and  the  proposition 
is  not  disputed  in  argument  here. 

Brooks  V.  Burlington  d  S.  W.  R,  Co.  101  U. 
a  446,  25  L.  ed.  1058;  Monroe  v.  West,  12  Iowa, 
119,  79  Am.  Dec.  524.  See  Hunter  v.  Blanch- 
ard,  18  Dl.  318,  68  Am.  Dec.  547  note,  549; 
Rogers  v.  Phillips,  8  Ark.  866,  47  Am.  Dec. 
727;  Phillips,  Mechanics'  Liens.  g§  216,  217. 

If  during  the  statutory  period  within  which 
the  claim  may  be  filed,  any  other  person  shall, 
by  purchase,  assignment,  or  otherwise,  obtain 
the  title  or  interest  of  the  debtor  in  the  realty 
or  building,  such  person  shall  take  subject  to 
the  right  of  the  mechanic. 

Overton,  Liens.  §  568;  Qault  v.  Deming,  8 
Phila.  337;  IlahrCs  App.  39  Pa.  409;I>m«A-^v. 
Crane,  103  Mass.  470;  Montandon  v.  Dras,  14 
Ala.  83,  48  Am.  Deo.  84;  Olenn  v.  Coleman,  3 
B.  Mon.  133;  Parker  v.  Phillips,  2  Cush.  175; 
Allen  V.  Brown,  4  Met.  (Ky.)  347;  King  v. 
Bmith,  42  Minn.  286. 

The  lien  attaches  for  work  done  and  ma- 
terials furnished  after  as  well  as  before  a  sale. 

Phillips,  Mechanics'  Liens,  p.  884. 

Liens  relate  back  to  furnishing  of  materials 
and  take  precedence  of  a  conveyance  made  in 
the  meantime. 

Burr  v.  MaulUby,  99  N.  C.  263;  Chadbourn 
V.  Williams,  71  N.  C.  444;  WooUn  v.  Hid,  9S 
N.  C.  48. 

No  case  has  been  -or  can  be  produced  where 
it  is  held  that  the  property  of  an  individual  is 
exempt  from  execution  because  he  serves  the 
public  by  means  of  this  property.  A  quasi 
public  individual  is  an  entity  as  yet  unknown 
to  the  law. 

See  Courtney  v.  Insurance  Co.  of  N.  A.  ^JJ. 
8.  App.  140,  49  Fed.  Rep.  809. 

Messrs,  Boone  St  Parker,  F.  L.  FoUer 
and  W.  W.  Fuller,  for  appellees: 

Because  of  the  public  nature  of  the  oper- 
ations of  the  Durham  Water  Company  and  the 
public  purposes  of  its  creation,  and  the  imme- 
diate benefits  to  the  public  of  its  existence  and 
injury  of  its  interruption,  its  property  inci- 
dental and  necessary  to  the  use  and  enjoyment 
of  its  franchise,  cannot  be  sold  under  execu- 
tion, and  hence  cannot  be  the  subject  of  a  liea 
in  invitum. 

The  water-pipes  an  laid  in  land  which 
neither  defendant  owns,  and  in  which  Uiey 
have  at  most  only  an  easement 

A  mere  easement  has  always  been  held  io 
North  Carolina  not  Bubject  to  levy  and  sale  un- 
der execution. 
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State  Y.  Rivea,  27  N.  C.  297. 

Ip  consequence  of  Rives^s  Orrse,  the  general 
assembly  in  1855  passed  the  Act  which  is  sec- 
tion 671  of  the  Code,  Rev.  Code,  chnp.  26, 
§§  9-11,  under  which  the  franchise  of  certain 
corpoiatious,  viz.,  those  "authorized  to  re- 
ceive fare  or  tolls,"  may  he  sold  und^  execu- 
tion. 

The  Durham  Water  Company  is  not  a  cor- 
poration **  authorized  to  receive  fare  or  tolls." 

Fare  is  the  price  of  passage  or  going. 

7  Am.  &  Eng.  Encjclop.  Law,  810;  Web- 
ster, Internaliooal  Diet.  p.  548. 

Toll:  **A  tax  paid  for  some  liberty  or  priv- 
ilege, particularly  for  the  privilege  of  passing 
over  a  bridge  or  on  a  highway,  or  for  that  of 
▼ending  goods  in  a  fair,  market,  or  the  like." 

Webster,  International  Diet,  p.  1515. 

Statutes  allowing  the  sales  of  franchises  of 
corporations,  are  in  derogation  of  common 
]aw,  and  must  be  strictly  pursued  to  impart 
validity  to  sales  or  of  property  under  them. 

Amman t  v.  JVVnc  Alexandria  <&  P.  Tump, 
Bond,  13  Serg.  &  R.  210. 15  Am.  Dec  596,  note. 

That  is  one  of  the  established  doctrines  of 
the  common  law. 

&usqyeJiana  Coal  Co.  v.  Bonham,  9  Watts  & 

B.  28,  42  Am.  Dec.  815;  C(yteu  v.  Pittsburg, 
Ft,  W,  &  C,  R  Co,S  Phila.  iSO;  Que  v.  Tide 

MaUr  Canal  Co,  65  U.  8.  24  How.  263,  16  L. 
ed.  636;  Amman t  v.  New  Alexandria  dt  P, 
2'ump.  Road,  iuvra;  Oooch  v.  McOee^  83  N. 

C.  59,  85  Am.  Dec.  558;  Buncombe  County 
Comrs,  V.  Tommey,  115  U.  8.  122,  29  L.  ed. 
805;  Phillips,  Mechanics'  Liens,  §  178. 

Liens  for  materials  furnished  are  creatures 
of  the  statute  and  its  requirements  must  be 
substantially  observed. 

Wray  v.  Harris,  77  N.  C.  79;  Jones,  Liens, 
§§  1554. 1566. 

Mechanics'  lien  laws  are  framed  with  refer- 
ence to  such  property  as  is  subject  to  be  sold 
under  execution. 

Phillips.  Mechanics'  Liens,  §  179;  Foster  v. 
Fowler,  60  Pa.  27. 

Alien  cannot  be  placed  upon  the  property  of 
a  private  water  company  which  is  engaged  in 
supplying  the  inhabitants  of  a  town  or  ciiy 
ivith  water. 

Phillips,  Mechanics'  Liens,  g  180;  Jones, 
Liens,  §  1878.  noteiS, 

McNeal  Pipe  &  Foundry  Co.  v.  BuUock,  88 
Fed.  Rep.  665. 

There  is  no  evidence  that  the  materials,  if 
the  water-pipes  be  materials,  were  furnished 
with  the  agreement  or  "understanding"  that 
they  were  to  be  used  in  the  construction  of 
these  works.    This  is  a  fatal  omission. 

Lanier  v.  Bell,  81  N.  C.  887;  Traders  Nat. 
Bank  v.  Ixtwrence  Mfg.  Co.  96  N.  C.  809;  Jones, 
Liens,  ^g  1825-1327,  1384. 

Water-pipes  are  not "  material." 

2  Bouvier,  Law  Diet.  p.  167;  Third  Asso. 
Reformed  Presby.  Church  v.  Settler,  26  Pa. 
246;  Wigton's  App,  28  Pa.  161. 

This  lien  cannot  be  upheld  under  section 
1781  or  section  1801,  because  there  was  no 
•'  building"  or  **  house  or  other  improvement 
on  real  estate,  built,  rebuilt,  repaired,  or  al- 
tered." 

2  Am.  &  Eng.  Encyclop.  Law,  p.  601;  10 
Am.  &  Eng.  Encyclop.  Law.  243. 

Water-pipes,  being  complete,  manufactured 

SO  L.R  A. 


articles,  cannot  be  real  estate,  or,  if  ever  so, 
not  here  for  at  most  they  are  but  "  trade  fixt- 
ures" and  remain  personalty. 

Moore  v.  Valentine,  77  N.  C.  188;  Home  ▼, 
Smith,  105  N.  C.  822,  and  cases  cited. 

A  house,  built  on  the  land  of  another  by  his 
permission,  is  the  personal  property  of  the 
builder. 

1  Bouvier,  Law  Diet  p.  268;  2  Bl.  Com. 
pp.  17-19. 

If  they  be  personal  property,  the  lien  must 
fall,  for  sections  1781  and  1801  only  provide 
for  liens  on  real  estate.  No  lien  on  personal 
property  is  enforceable  after  possession  is  re- 
leased, "  either  at  common  law  or  under  our 
statute." 

Code,  g  1783;  MeDougaU  v.  Orapon,  95  N. 
C.  292. 

MacRaOf  J.,  delivered  the  opinion  of  the 
court : 

We  adopt  the  following  opinion  prepared 
by  the  late  Chief  Justice  Merrimon  in  this 
case,  with  such  additions  thereto  as  in  our 
judgment  are  necessary  to  a  full  determina- 
tion of  the  questions  presented  to  us  on  ap- 
peal.    That  opinion  is  as  follows: 

^'The  Statute  (Code.  ^§  1781-1808)  entitled 
'Liens'  is  remedial,  and  its  clear  purpose  ia 
to  give  contractors,  subcontractors,  and  la- 
borers liens  upon  property  as  therein  pre- 
scribed and  provided,  to  secure  the  payment 
of  money  due  for  labor  done  or  materiufs  sup- 
plied on  or  about  the  same.  To  that  end  its 
language,  phraseology,  and  scope  are  broad 
and  comprehensive.  There  are  few,  if  any, 
express  exceptive  provisions  in  it;  and,  m 
the  absence  of  them,  exceptions  and  limita- 
tions affecting  such  liens  cannot  be  allowed, 
unless  by  necessary  implication.  The  ob- 
ject is  to  give  a  lien  on  particular  property 
deriving  particular  benefit,  in  favor  of  classes 
of  persons  whose  claims  are  supposed  to  have 
peculiar  merit.  All  this  is  made  the  more 
manifest  by  the  amendatory  statute.  (Acts 
18H7,  chap.  67.)  Moreover,  numerous  de- 
cisions of  this  court  interpreting  this  statute, 
and  the  amendments  thereto,  fully  sustain 
the  view  here  expressed.  Chadbourn  v.  Wil- 
liams, 71  N.  C.  444 ;  WooteA  v.  Uill  98  N. 
C.  48 ;  Burr  ▼.  Maultsby,  99  N.  C.  263. 

"Adverting  now  to  provisions  of  the  stat- 
ute pertinent  to  the  present  case,  section  1781 
thereof  provides,  among  other  things,  that 
'every  lot,  farm,  or  vessel,  or  any  other  kind 
of  property,  real  or  personal,  not  herein  enu- 
merated, shall  be  subject  to  a  lien  for  the 
payment  of  all  debts  contracted  for  work 
done  on  the  same,  or  material  furnished. '  It 
is  further  provided  that  *  the  lien  for  work  on 
crops  or  farms  or  materials  given  by  this 
chapter  shall  be  preferred  to  every  other  lien 
or  incumbrance  which  attached  upon  the 
property  subsequent  to  the  time  at  which  the 
work  was  commenced  or  the  materials  were 
furnished. '  Code,  §  1782.  It  is  further  pro- 
vided that  'all  subcontractors  and  laborers 
who  are  employed  to  furnish,  or  who  do 
furnish,  material  for  the  building,  repairing, 
or  altering  of  any  house  or  other  improvement 
on  real  estate,  shall  have  a  lien  on  said  house 
and  real  estate  for  the  amount  of  such  labor 
done  or  material  furnisJied,  which  lien  shall 


746 


KOBTH  CABOLIHA  SUPREICB  COUIIT. 


Dsc., 


be  preferred  to  the  mechanics'  lien'  now  pro- 
Tided  by  law,  when  notice  thereof  shall  be 
given  as  hereinafter  provided  ;  provided  that 
tiie  sum  total  of  all  the  Hens  due  subcontract- 
ois  and  materialmen  shall  not  exceed  the 
amount  due  the  original  contractor  at  the  time 
of  notice. '  Code,  §  1801.  In  this  connection 
section  1802  provides  that  'any  subcontract- 
or, laborer,  or  materialman  who  claims  a 
lien  as  provided  in  the  preceding  section  may 
give  notice  to  the  owner  or  lessee  of  the  real 
estate  who  makes-the  contract  for  such  build- 
ing or  improvement  at  any  time  before  the 
settlement  with  the  contractor;  and  if  the 
said  owner  or  lessee  i^all  refuse  or  neglect 
to  retain  out  of  the  amount  due  the  said  con- 
tractor under  the  contract  as  much  as  shall 
be  due  or  claimed  by  the  subcontractor,  la- 
borer, or  materialman,  the  subcontractor,  la- 
borer, or  materialman  may  proceed  to  enforce 
his  lien,  and  after  such  notice  is  given  no 
payment  to  the  contractor  shall  be  a  credit 
on,  or  discharge  of,  the  lien  herein  pro- 
vided. '  It  is  further  provided  in  section  1789 
that  *  notice  of  the  lien  shall  be  filed  as  here- 
inbefore provided  at  any  time  within  twelve 
months  after  the  completion  of  the  labor,  or 
the  final  furnishing  the  materials,  or  the 
gatherin>r  of  the  crops:  provided  that  in 
cases  of  liens  on  real  estate,  or  any  interest 
therein,  given  by  this  chapter,  the  notice 
shall  be  filed  in  the  office  of  the  superior 
court  clerk  within  twelve  months  after  the 
completion  of  the  labor  or  the  final  furnish- 
ing of  the  materials. '  When  the  claim  is  so 
filed  within  twelve  months  the  lien  relates 
back  'to  the  time  at  which  the  work  was  com- 
menced or  the  materials  were  furnished,' 
and  is  preferred  to  all  liens  or  incumbrances 
created  subsequent  to  that  time.  Code, 
§  1783;  Burr  v.  MatUUby,  ntpra,  and  cases 
there  cited.  And  this  is  so  although  the 
subsequent  incumbrancer  had  no  notice  of 
the  lien  thus  relating?  back.  The  clause  of 
the  Statute  (Code,  g  1781)  first  above  recited 
declares  that  'every  lot,  farm,  or  vessel,  or 
any  kind  of  property,  real  or  personal,  not 
herein  enumerated,  shall  be  subject  to  a  lien 
for  the  payment  of  all  debts  contracted  for 
work  done  on  the  same,  or  materials  fur- 
nished. '  This  phraseology,  and  the  purpose 
of  it,  are  comprehensive.  The  lien  pre- 
scribed attaches,  in  the  case  provided  for,  to 
any  real  property,  whether  it  be  denominated 
'a  lot  or  farm,'  or  a  storehouse  site,  a  mill 
site,  a  water  reservoir  site,  or  the  like.  The 
lien  arises  in  favor  of,  and  to  secure  the 
payment  of,  any  and  'all  debts  contracted  for 
work  done  on  the  same,  or  material  fur- 
nished.' By  the  term  'material  furnished* 
is  meant  something  furnished  to  be  appropri- 
atelv  used  and  pertinently  applied  on  the 
land  devoted  to  some  purpose,  no  matter 
what,  so  that  the  purpose  be  lawful.  The 
purpose  is  to  secure  the  debt  contracted  for 
material  furnished  on  or  about,  or  connected 
with,  the  land,  in  connection  with  the  pur- 
pose to  which  it  is  devoted,  in  whole  or  in 
part.  The  debt  so  contracted  becomes  a 
lien,— a  charge  upon  the  land ;  and  that  land 
may,  if  need  be.  be  sold,  or  in  some  appro- 
priate way  applied  to  the  payment  of  the 
debt  secured  by,  and  constituting  the  ground 
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of,  the  lien.  It  makes  no  dliTcrenoe,  as  to 
the  ownership  of  the  land,  if  the  debt  for 
such  considerations  was  lawfully  contracted, 
because  the  land  is  benefited  by  the  labor  so 
done  on  or  about  it,  or  by  the  materials  fur- 
nished. The  intention  is  that  the  land  shall 
be  charged  by  a  lien  with  the  cost  of  the 
benefits  sq  extended  toit,  whether  the  benefits 
arise  from  labor  done  in  building  or  repair- 
ing houses,  in  cultivating  the  land,  building 
fences,  ditching,  felling  trees,  or  the  like, 
or  from  the  erection  of  mills  of  any  kind  on 
it,  or  from  supplying  machinery,  fixtures,  or 
any  'material  furnished*  for  such  purpose. 
This  is  a  just  and  reasonable  interpretation 
of  the  clause  of  the  statute  recited.  Indeed, 
it  would  be  difficult  to  sug/e:est  any  other 
fair  meaning. 

**  In  the  present  case  the  defendant  Howland 
contracted  with  the  town  of  Durham  to  sup* 
ply  it  with  water  for  public  and  domestic 
purposes,  and  with  that  view,  and  to  that 
end,  ho  acquired  certain  land,  situate  four 
or  five  miles  from  the  town,  for  the  purpose 
of  constructing  a  water  reservoir,  and  the 
right  of  way  for  pipes  under- ground,  through 
which  to  convev  the  water  to  the  town.  In 
connection  with  this  water  reservoir,  much 
machinery,  pipes,  and  other  material  were 
necessaryl  He  contracted  with  the  plaintiff 
to  supply  him  with  a  large  quantity  of  suit- 
able pipe  and  other  things  to  be  used  on  and 
about  the  land  for  the  purpose  of  this  retser- 
voir,  and  to  effectuate  the  end  contemplated 
by  it.  The  contract  did  not  recite,  in  terms, 
that  the  pipe  and  other  things  so  supplied 
by  the  plaintiff  were  to  be  used  for  the  ex- 
press purpose  of  the  reservoir  and  water  sup- 
ply ;  but  it  appears  that  the  plaintiff  knew 
of  it,  and  it  savors  of  trifling  to  suggest  that 
it  was  not  well  and  distinctly  understood 
and  intended  by  the  parties  that  the  goods 
were  furnished  for  such  purpose.  The  con- 
tract and  the  goods  supplied  suggested  the 
purpose,  and  it  was  not  necessary  to  recite 
or  declare  it,  in  terms.  It  was  sufficient  that 
it  certainly  appeared.  Lanier  v.  Bell,  81  19. 
C.  837,  is  not  inconsistent  with  what  is  here 
said,  as  seems  to  be  supposed.  The  plaintiff 
furnished  the  pipes  ana  other  things  to  the 
defendant  for  the  purposes  of  the  reservoir 
and  water  supply  to  be  made  by  and  through 
means  of  it.  The  defendant  Howland  failed 
to  pay  a  large  part  of  the  debt  he  contracted 
to  pay  the  plaintiff  for  the  materials  so  fur- 
nished by  it.  In  view  of  the  facts,  at  once 
upon  supplying  such  materials  not  paid  for, 
a  lien  upon  the  land  mentioned,  and  the 
property  connected  with  it  permanently  for 
the  purposes  to  which  it  was  devoted,  arose 
in  favor  of  the  plaintiff.  Its  debt  at  once 
became  a  charge  upon  the  land,  to  be  per- 
fected by  filing  its  claim  in  tbat  respect  in 
the  office  of  the  superior  court  clerk,  as  above 
pointed  out.  And  this  filing  might  be  done 
at  any  time  within  twelve  months  next  after 
furnishing  the  materials  above  mentioned. 
It  was  done  within  that  time.  This  lien,  so 
perfected,  related  b^ck  to  the  time  when  the 
materi al  s  began  to  be  f  urn i  shed.  The  statute 
so  provides.  Code,  §§  1781.  1789 ;  Burr  v. 
Mault^,  supra.  The  enterprise  of  supply- 
ing the  town  with  water  was  that  of  the  de- 
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fendant  Howland.  The  property  was  his. 
It  did  not,  in  any  sense,  belong  to  the  town. 
It  had  not  taken  on  any  quality,  or  been 
placed  in  any  condition,  that  rendered  it  ex- 
empt from  lien  as  contemplated  by  the  stat- 
ute.   It  belonged  to  a  private  individual. 

**The  Statute  (Code,  §§  1790,  1791)  pre- 
scribes how  the  plaintiff  might  enforce  his 
lien.  Upon  his  judgment  he  is  entitled  to 
have  execution  against  the  property,  'which 
shall  direct  the  omcer  to  sell  the  right,  title, 
and  interest  which  the  owner  had  in  the  prem- 
ises, or  the  crops  thereon,  at  the  time  of  fil- 
ing notice  of  the  lien,  before  such  execution 
ahall  extend  to  the  general  property  of  the 
defendant.  *  The  property  to  which  the  lien 
attaches  is  specially  devoted  to  the  satisfac- 
tion of  the  plaintiff's  debt,  and  hence  it  must 
be  sold  before  bis  other  property  may  be  re- 
sorted to  for  the  like  purpose. 

**  It  appears  that  the  defendant  the  Durham 
Water  Company  was  incorporated  in  the  fall 
of  1886,  and  invested  with  appropriate  corpo- 
rate powers  for  the  purpose  of  supplying  the 
said  town  with  water,  and  that  the  defendant 
Howland,  on  the  1st  day  of  January,  1887, 
sold  and  assigned  his  contract  with  the  said 
town  to  it,  and  likewise  sold  to  it  all  the 
property  he  had  acquired  for  the  purpose  of 
making  such  water  supply,  and  this  property 
embraced  that  to  which  the  plaintiff's  lien 
attached.  It  is  earnestly  contended  that 
therefore  the  plaintiff  acquired  no  lien — 
Mrstt  because  the  defendant  water  company 
(a  quasi  public  corporation)  acquired  title 
by  Us  purchase  to  the  said  property,  and  the 
latter  is  devoted  to  public  purposes,  and 
hence  is  not  the  subiect  of  such  lien ;  and, 
second,  because  the  plaintiff's  lien,  if  indeed 
he  ever  had  an^,  was  secret,  — as  notice  of  it, 
and  the  plaintiff's  debt  and  claim,  had  not 
been  fllea  in  the  office  of  the  superior  court 
clerk  until  the  19th  day  of  July,  1887,  after 
the  said  company  purchased  the  property. 
As  appears  from  what  has  been  said  above, 
the  plaintiff  did  have  a  lien  for  its  debt  upon 
the  pn)perty  (the  land  and  fixtures  made  part 
of  it)  which  the  defendant  company  pur- 
chased from  its  codefendant,  Howland ;  that 
although  the  plaintiff's  claim  was  not  filed 
until  the  19th  of  July,  1887,  the  lien  related 
back  to  the  time  when  the  plaintiff  began  to 
supply  the  material,  which  time  antedated 
the  purchase  of  the  defendant  company.  If 
it  be  granted  that  the  defendant  company 
was,  in  a  sense,  a  public  corporation,  and 
ltd  property  was  devoted  to  a  proper  public 
purpose,  it  did  not,  and  could  not,  buy  the 
property  it  did  buy  from  its  codefendant,  dis- 
charged of  the  plaiDtiff*s  lien,  without  its 
assent.  It  did  not  assent,  and  hence  the  com- 
pany took  the  property  charged  with,  and 
subject  to,  the  lien.  No  public  corporation — 
not  the  state  itself— could  purchase  property 
for  public  purposes,  charged  with  a  lien  in 
favor  of  the  plaintiff,  and  thereby  discharge 
such  lien,  unless  with  the  plaintiff's  assent, 
or  by  proper  condemnation  of  the  property 
and  compensation  to  him  to  the  extent  of  his 
interest.  The  1  ien  was  a  lawful  and  valuable 
incident  to  and  security  for  the  plaintiff's 
debt,  and  it  could  no  more  be  deprived  of  it, 
as  contended,  than  it  could  be  of  the  debt  it- 
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self.  It  was  the  misfortcne  or  the  folly  of 
the  company  that  it  purchased  property  for 
public  purposes  subject  to  a  lien.  It  ought 
to  have  been  more  cautious,  and  better  ad- 
vised. 

''It  is  said  the  lien  was  a  secret  one,  and 
the  company  could  not  know  of  it.  The  an* 
swer  is  that,  in  the  present  state  of  the  law, 
it  should  have  made  diligent  inquiry,  before 
purchasing  the  property,  as  to  laborers'  and 
materialmen's  hens  upon  it.  Private  per- 
sons must  do  so.  They  fail  to  do  so  at  their 
peril ;  and  corporations,  public  or  private, 
are  upon  no  better  footing.  There  is  neither 
statute  nor  precedent  or  any  principle  of  jus* 
tice  that  places  them  on  a  footing  different 
from  natural  persons.  The  legislature  hat 
provided  by  Statute  (Code,  g  1789;  that  no- 
tice of  the  plsintiff 's  claim  may  be  filed  at 
any  time  within  twelve  months  after  the  com- 
pletion of  the  labor  or  the  final  furnishing 
of  the  materials.  This  provision  has  been  re- 
peatedly held  to  be  val  ia.  Burr  v.  MatUUby, 
tupra,  and  cases  there  cited." 

In  addition  to  what  was  said  by  the  late 
chief  justice,  we  proceed  further: 

It  is  found  by  the  jury  that  the  contract 
was  made  between  the  plaintiff  and  the  de- 
fendant Howland,  as  alleged  in  the  com- 
plaint, and  that  material  was  furnished  by 
plaintiff  to  said  defendant,  under  said  con- 
tract, to  the  amount  and  value  as  ascertained 
by  the  verdict.  This  contract,  bein^  a  single 
one,  covering  all  the  material  furnished,  we 
hold  that  the  lien  attaches  for  all  the  said 
material  delivered,  up  to  and  including  the 
last  item,  notwiUistanding  the  fact  that, 
pending  the  execution  of  Uie  contract,  and 
before  the  delivery  of  all  the  material,  the 
defendant  Howland  assigned  his  interest  in 
the  said  contract,  and  beotme  a  subcontractor 
under  his  assignee ;  and  this  without  notice 
to  the  plaintiff,  who  continued  to  deliver  the 
material  to  Howland,  who  as  subcontractor, 
used  it  in  the  completion  of  the  water- 
works for  Durham.  Code,  ft  1782 ;  Burr  y. 
Maultsby,  99  K.  C.  268,  and  cases  there  cited« 
Under  any  view  of  the  law  than  that  taken 
by  us,  how  easy  it  would  be  to  evade  the 
provisions  of  this  act  passed  for  the  benefit 
of  mechanics  and  materialmen,  and  avoid 
the  lien  upon  the  property.  The  defendant 
Howland,  a  private  person  makes  his  contract 
with  the  city  of  Durham  to  supply  it  with 
water.  He  purchanes  land,  and  makes  con- 
tracts for  the  purchase  of  other  lands.  He 
secures  rights  of  way  and  other  easements. 
He  purchases  pipes  and  other  material  for 
carrying  out  his  contract, — property  which 
he  uses  in  the  construction  of  the  waterworks, 
and  on  which  a  lien  attaches  by  virtue  of  the 
statute.  Can  it  be  possible  that  by  the  for- 
mation of  a  corporation,  and  the  assignment 
to  it  of  his  contract,  he  may  divest  the  lien 
which  had  alreadj^  attached,  and,  without 
notice  to  the  plaintiff  of  his  assignment, 
continue  to  receive  material,  and  use  the  same 
for  the  completion  of  the  work,  free  from  all 
lien  in  favor  of  the  materialman,  who,  in 
ignorance  of  the  transfer,  was  relying  upon 
the  laws  providing  him  a  lien,  and  furnish- 
ing the  material  without  further  security? 
It  was  manifestly  the  business  of  the  assignes 
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to  Inform  itself  Id  the  matter.  It  had  as- 
sumed the  liabilities  of  its  assignor  under  his 
contract  with  the  town  of  Durham.  It  re- 
ceived the  benefit  of  the  material  which  he 
was  receiving  from  plaintiff.  It  was  put 
upon  notice  as  to  his  liabilities  for  labor  and 
material  by  the  lien  laws  of  the  state.  If 
the  Durham  Water  Company  is  such  a  cor- 
poration as  is  authorized  to  receive  fare  or 
tolls,  the  way  is  plain  to  the  plaintiff,  under 
section  671  of  the  Code,  to  sell  the  franchise 
of  the  defendant  company,  with  all  its  rights 
and  privileges,  so  far  as  relates  to  the  re- 
ceiving of  fare  and  tolls,  and  all  of  its  prop- 
erty, under  execution,  or  otlier  appropriate 
means  of  carrying  the  judgment  into  effect. 
The  word  "toll,"  in  the  sense  used  in  the 
statute,  is  a  tax  paid  for  some  use  or  privilege 
or  other  reasonable  consideration.  Century 
Diet.  And  the  definitions  in  all  the  books 
are  substantially  the  same.  ''Fare''  is  a  rate 
of  charge  for  the  carriage  of  passengers.  A 
water  rate — that  which  the  ciefendant  com- 
pany may  charge — is  a  tax  or  compensation 
for  the  furnishing  of  a  supply  of  water.  The 
plain  purpose  and  intent  of  section  671  of  the 
Code  (the  Act  of  1820,  as  amended  after  the 
decision  in  the  case  of  State  v.  MivM,  27  N. 
C.  297)  was  to  afford  a  remedy  against  that 
class  of  quasi  public  corporations  where  the 
franchise  ought  not  to  be'  separated  from  the 
plant  or  property,  for  reasons  of  public  pol- 
icy. The  words  originally  used  in  the  Act 
of  1820  were,  "if  the  judgment  or  decree  be 
against  a  railroad  or  other  corporation  au- 
thorized to  receive  fare  or  tolls.  **  As  brought 
forward  in  the  Code,  the  words  are,  "against 
any  corporation  authorized  to  receive  fare  or 
tolls."  It  would  be  a  strained  construction 
of  the  words  used  in  the  statute,  even  in  a 
statute  in  derogation  of  the  common  law,  to 
hold  that  they  must  be  strictly  confined  to 
cases  where  these  words  arc  technically  used, 
and  there  alone.  It  would  do  violence  to 
the  evident  spirit  and  meaning  of  the  law, 
and,  in  cases  like  the  present,  frustrate  its 
purpose.  The  franchise  of  the  water  com- 
pany is  inseparable  from  its  plant  or  prop- 
erty. The  public  necessity  requires  that 
they  should  be  sold  together,  for  m  this  case 
the  purchaser  will  take  cum  onere,  and  the 
public  be  protected.  National  Foundry  db 
Tipe  Works  v.  Ocmito  Water  Co,  62  Fed.  Rep. 
48,  and  cases  there  cited. 

It  may  not  be  inappropriate  for  us  to  sug- 
gest that,  to  avoid  all  possible  risk  of  tem- 
f»orary  suspension  of  the  operation  of  this 
mportant  work,  it  would  be  proper,  in  this 
case,  to  appoint  a  receiver,  under  section  379, 
subsec.  2,  of  the  Code,  to  carry  the  judgment 
into  effect. 

There  is  error.  So  much  of  the  judgment 
appealed  from  as  declares  the  plaintiff's  lien 
voidf  and  denies  its  right  to  enforce  t/ie  same, 
must  be  revei-sed,  and  an  appropriate  judg- 
ment entered,  giving  it  effect.  To  that  end 
let  this  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 

Avery»  J.,  dissenting:  (Filed  February 
11,  1893.) 

The  plaintiff's  appeal  is  from  the  refusal 
of  the  court  below  to  adjudge  that,  to  secure 
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the  payment  of  the  amount  recovered  from 
the  defendant  How] and.  the  plaintiffs  have  a 
lien  "upon  all  the  property,  rights  of  prop- 
erty, privileges  and  franchises,  of  every  nat- 
ure whatsoever,  belonging  to  said  Howland, 
under  and  by  virtue  of  his  aforesaid  contract 
with  the  town  of  Durham,  or  which  by  his 
aforesaid  assignment  was  transferred  to  the 
Durham  Water  Company,  and  also  upon  all 
lands,  buildings,  reservoirs,  machinery,  en- 
gines, boilers,  fixtures,  easements,  rights  of 
way,  appurtenances,  and  privileges  belong- 
ing to,  and  connected  with,  and  constituting 
the  said  Durham  Waterworks,  situated  in 
and  near  the  town  of  Durham,"  and  to  ap- 
point commissioners  to  sell  the  property  to 
which  the  lien  attached  unless  the  balance 
due  plaintiffs  should  be  paid  by  a  given 
day.  If  the  plaintiff  company  has  failed  to 
establish  its  right  to  a  lien  against  the  sep- 
arate pieces  of  property  that  were  being  used 
for  public  purposes,  and  as  well  to  show 
that  any  lien  attached  to  the  franchise  of  the 
defendant  company  for  pipes  furnished  to  its 
subcontractors,  it  woula  seem  that  the  plain- 
tiff is  entitled  to  nothing  more  than  was  con- 
ceded to  it  without  question, — a  judgment 
against  Howland  for  the  balance  due  for  pip- 
ing. Entertaining  the  higliest  respect  for 
the  views  of  my  brethren,  i  think,  neverthe- 
less, that  they  have  fallen  into  error.  My 
own  view  of  the  points  involved  in  the  con- 
troversy may  be  summarized  in  the  following 
proposition : 

1.  The  plaintiff  company  sustained  the  re- 
lation to  the  defendant  Howland  and  his 
assignee,  the  Durham  Water  Company,  of 
materialman,  and  while,  as  between  the 
original  contracting  parties,  (the  plaintiff 
and  Rowland,)  the  debt  for  material  fur- 
nished for  a  private  building  might  within 
twelve  months  be  made  a  lien  relating  back 
as  contended,  the  lien  in  favor  of  a  subcon- 
tractor, under  the  Statute,  (Code,  §  1802,) 
attaches  only  from  the  time  of  giving  notice 
to  the  contractor,  and  only  as  to  any  unpaid 
balance  duo  to  the  sul)Con tractor  when  the 
notice  is  given.  Section  1781  applies  to  con- 
troversies between  the  owner  of  the  land  and 
the  builder  or  contractor,  and  provides  for 
subjecting  the  land  to  liability  for  work 
done  or  material  furnished  by  such  builder 
or  contractor,  and  in  his  favor,  provided  no- 
tice is  filed  within  twelve  months  from  the 
completion  of  the  labor  or  the  "final  furnish- 
ing of  the  material."    Code,  §^  1782,  1789. 

2.  If  the  Lien  Laws  of  1868-69,  1869-70. 
and  1872-73  (Code,  §§  1781-1800)  apply  to 
subcontractors,  or  the  class  of  materialmen 
who  are  provided  for  under  the  Act  of  1880. 
chap.  44  (Code,  g§  1801,  1802.)  and  give  the 
lien  relation  back  when  it  is  filed  within 
twelve  months  from  the  time  of  furnishing 
the  last  material,  as  between  individuals.  I 
do  not  think  that  the  lien  laws  were  intended 
to  be  so  construed  as  to  embarrass  property 
devoted,  by  the  very  terms  of  the  contract,  to 
a  public  purpose,  and  to  be  used  by  the  sov- 
ereign state,  or  any  public  or  quasi  public 
corporation  in  the  exercise  of  its  delegated 
sovereign  powers. 

3.  The  plaintiff  could  look,  in  any  events 
only  to  Howland,  to  whom  it  sold  tl^e  ma- 
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terial,  and  could  not  sell  the  franchise  or 
sequester  the  profits  of  the  defendant  com- 
pany for  the  satisfaction  of  Rowland's  debt, 
which  was  not  a  lien  upon  lands,  pipes,  etc., 
used  for  the  purpose  of  furnishing  water ; 
and  the  statute  cannot  be  construed  as  creat- 
ing a  lien  upon  a  franchise,  if  none  attaches 
to  the  property. 

After  passing  laws  for  the  protection  of 
laborers,  mechanics,  and  materialmen  at  suc- 
cessive sessions  from  186S  to  1873,  the  legis- 
lature made  no  further  additions  to  or  altera- 
tions in  the  statutes  bearing  upon  this  subject 
till  the  enactment  of  chapter  44,  Laws  of 
1880.  If  the  claims  of  subcontractors  and 
materialmen  furnishing  them  were  superior 
to  those  of  the  original  contractors  before 
1880.  under  Code.  g§  1781-1800,  why  was  the 
Legislature  of  1880  guilty  of  the  folly  of 
providing  that  it  should  be  preferred  to  ''the 
mechanics'  lien  now  provided  by  law?"  If 
the  enactment  of  tJiat  statute  was  necessary, 
as  the  legislature  seemed  to  think,  in  order 
to  give  such  materialmen,  as  well  as  subcon- 
tractors, adequate  protection  against  the  me- 
chanic to  whom  he  furnished  material,  then 
we  must  look  to  its  provisions  alone  for  the 
adjustment  of  the  rights  previously  unpro- 
tected ;  and,  i)roceedlng  upon  that  obviously 
fair  construction  of  the  law,  we  find  in  sup- 
port of  it  the  explicit  proviso  to  section  1801 
that  ''the  sum  total  of  all  liens  due  subcon- 
tractors and  materialmen  shall  not  exceed  the 
amount  due  the  original  contractor  at  the 
time  of  notice  given. "  Such  notice  is  to  be 
given  by  the  materialman  "at  any  time  be- 
fore settlement  with  the  contractor,"  and 
''after  such  notice  is  given  no  payment  to 
the  contractor  shall  be  a  credit  on  or  dis- 
charge of  the  lien  herein  provided."  In  the 
same  way  the  subsequent  Act  of  1881  (Code, 
§§  1804,  1803)  protected  subcontractors  and 
laborers  against  contractors  and  stevedores 
only  after  notice  given  to  the  master,  agent, 
or  owner  of  a  vessel ;  thus  showing  a  purpose 
in  secure  still  another  class  of  laborers,  not 
previously  provided  for. 

How  land  transferred  the  benefits  and  bur- 
dens of  the  original  contract  to  his  codefend- 
ant  company,  and  from  and  after  January  1, 
1887,  became  subcontractor, — but  still  leav- 
ing his  individual  arrangement  with  the 
plaintiff  intact, — finished  the  work,  and  re- 
ceived payment  in  negotiable  bonds  of  the 
waterworks  company,  which  were  payable 
to  bearer,  and  were  secured  by  a  mortgage 
on  the  franchise  and  property  of  said  com- 
pany. Up  to  the  time  when  the  plaintiff 
filed  a  lien  on  the  reservoir  of  the  company, 
with  the  acre  of  land  on  which  it  was  located, 
the  line  of  piping,  passing  three  feet  under- 
^ound  through  the  lands  of  various  persons 
who  cultivated  the  soil  above  the  pipe  ditch, 
and  through  seven  miles  of  public  street,  un- 
der the  said  contract  with  the  town  of  Dur- 
ham, and  also  on  the  franchise  of  the  defend- 
ant company,  the  company  had  no  notice  that 
plaintiff  was  furnishing  Rowland  pipe  and 
castings,  and  no  information  from  whom  he 
was  purchasing  it.  When  the  notice  was  at 
last  given,  on  July  19,  1887.  the  jury  find 
that  the  defendant  Durham  Waterworks  Com- 
pany had  paid  to  Howland  in  discharge  of 
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its  indebtedness,  under  the  agreement  of  Jan- 
uary 1,  1887,  $50,000  of  its  first  mortgage 
bonds,  transferrable  by  delivery.  "When  the 
notice  was  given,  therefore,  the  contractor 
stood  in  the  same  relation  to  the  materialman 
as  though  it  had  previously  paid  the  subcon- 
tractor, in  money,  every  farthing  due  under 
the  contract.  We  cannot  assume  that  such 
bonds  remained  in  the  hands  of  Howland, 
any  more  than  money  or  a  bill  of  exchange. 
How,  then,  can  the  courts,  without  resort- 
ing to  judicial  legislation,  make  the  lien  of 
the  plaintiff,  as  materialman,  exceed  the 
"sum  total"  of  the  amount  due  the  original 
contractor  (or  the  assignee,  who  in  law  stood 
in  his  shoes)  on  the  Idth  day  of  July,  1887, 
wheu  the  plaintiff  gave  notice?  Code,  §  1801. 
And,  when  the  notice  was  required  to  be 
given  "before  the  settlement  with  the  con- 
tractor," (Code,  8  1802,)  how  could  the 
plaintiff  claim  a  lien,  if  the  debt  had  been 
aischarged  before  the  defendant  company  had 
learned  who  was  furnishing  the  pipe?  As 
against  Howland,  if  he  had  contracted  di- 
rectly with  plaintiff  to  furnish  pipe  to  be 
placed  in  a  private  house  on  his  own  land, 
it  is  admitted  that  the  sale  of  his  land  to  a 
third  person,  before  notice  of  the  lien  filed, 
would  not  have  defeated  the  lien,  or  pre- 
vented its  relation  back  under  sections  1781- 
1800.  This  is  the  only  point  settled  in  Burr 
V.  Mavltsby,  99  N.  C.  268,  which  is  cited  to 
sustain  the  opinion  of  the  court.  Neither  in 
that  case,  nor  in  any  other  heretofore  decided 
by  this  court,  has  it  been  held  that  the  re- 
sponsibility of  a  contractor  for  material  fur- 
nished a  subcontractor  extended  beyond  his 
indebtedness  when  he  received  notice  of  the 
claim  of  the  materialman,  or  attached  at  all 
to  his  property,  when  notice  was  given  after 
settlement  with  the  subcontractor. 

Secret  liens  have  never  been  favored  by  the 
law,  and  nothing  but  the  clearest  expression 
of  the  legislative  purpose  should  be  construed 
to  extend  their  operation  in  derogation  of 
common  law  and  common  right.  Jones, 
Liens.  §§  170,  1854,  1856.  It  is  conceded  that 
the  intent  of  the  legislature  to  give  to  me- 
chanics, as  original  contractors,  a  lien  which 
may  have  relation  back,  and  affect  the  rights 
of  subsequent  purchasers,  is  clearly  expressed 
in  the  statute,  and  that  materialmen  dealing 
with  owners  of  land  on  which  improvements 
are  made  come  within  its  provision.  But, 
in  the  fuce  of  the  express  provision  of  the 
statute  that  the  subcontractor's  lien  shall  not 
relate  back  behind  the  notice,  I  do  not  con- 
cede the  authority  of  the  courts  to  create  an- 
other secret  lien,  not  contemplated  by  the 
legislature.  The  general,  almost  universal, 
construction  of  similar  statutes  elsewhere  has 
been  that  a  subcontractor  has  no  lien  until 
"service  of  notice,"  and  then  only  to  the  ex- 
tent of  the  unpaid  balance  due  to  the  con- 
tractor, and  that  upon  service  of  notice  the 
lien  of  a  subcontractor  does  not  relate  back 
so  as  to  defeat  intervening  rights  growing  out 
of  conveyances  of  land  by  the  owner,  or  at- 
tachment of  the  debt  due  the  original  con- 
tractor. 15  Am.  &  Eng.  Encyclop.  Law,  pp. 
95,  97.  note  6;  Cahoon  v.  Levy,  6  Cal.  295, 
65  Am.  Dec.  515 ;  Brennan  v.  Marsh,  10  Cal. 
436 ;  Schneider  v.  Hohein,  41  How.  Pr.  286 ; 
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McNeal  Pipe  db  Foundry  Co.  v.  BttUock,  88 
Fed.  Rep.  665.  Under  the  provisions  of  our 
Slatuto  (Code,  §§1801,  1802)  the  materialman 
who  deals  with  the  original  contractor  is 
treated,  for  all  purposes,  as  subcontractor, 
and  in  express  terms  is  given  the  same  rem- 
edy. Before  the  lien  was  filed,  or  any  notice 
given  to  it,  the  water  company,  in  ignorance 
of  the  existence  of  the  contract  between  plain- 
tiffs and  Howland, — indeed,  not  knowing 
from  whom  he  had  bought  the  pipe  and  cast- 
ings,— delivered  to  him,  in  disdiarge  of  their 
liability  to  him,  negotiable  bonds  of  the  com- 
pany secured  by  a  mortgage  on  its  franchise, 
Property,  and  rights,  to  the  full  amount  of 
is  debt,  nowland  held  $5, 000  in  these  ne- 
gotiable bonds  when  the  lien  was  filed,  but 
they  had  passed  bevond  the  control  of  the 
water  company.  The  manifest  meaning  of 
the  statute  (section  1801)  is  that  the  con- 
tractor shall  be  answerable,  at  his  peril,  to 
the  materialman  for  every  dollar  paid  the 
subcontractor  after  notice  of  the  lien ;  but  the 
effect  of  a  payment  in  negotiable  bonds  is 
the  same  as  a  payment  in  money,  in  that  the 
bonds  cannot  be  recalled.  The  debt  is  no 
longer  one  growing  directly  out  of  the  con- 
tract to  finiSi  the  reservoir  and  ditches;  but 
it  is  founded  upon  a  distinct  agreement  to 
pay  interest  on  Uiese  bonds  for  a  given  num- 
ber of  years,  and  the  principal  at  maturity 
is  secured  by  the  conveyance  of  the  franchise, 
etc.,  to  a  trust  company  in  New  York. 
Whether  the  plaintiffs  could  have  reached 
these  bonds,  and  subiected  them  as  property 
of  Howland,  when  the  lien  was  filed,  it  is 
not  necessary  to  determine.  For  present  pur- 
poses it  is  onlv  necessary  to  say  that  the  no- 
tice came  too  late  for  the  water  company  to 
protect  the  plaintiffs  by  withholding  a  pay- 
ment still  Que,  as  was  contemplated  by  the 
statute.  I  conclude,  therefore,  that  the  lien 
could  not  relate  back  prior  to  July  19,  1887, 
when  notice  was  served. 

But  I  maintain,  further,  that  if  it  be  ad- 
mitted that  ordinarily,  where  the  rights  of 
individuals  only  are  involved,  the  legisla- 
ture intended  to  create  a  secret  lien  in  favor 
of  subcontractors  or  materialmen  who  deal 
directly  with  them,  still,  unless  the  legisla- 
ture has  explicitly  so  declared,  property  de- 
voted to  the  use  oi  the  state,  or  conveyed  for 
corporate  purposes  to  a  public  corporation, 
such  as  a  town  or  a  company  organized  to 
furnish  water  to  a  town,  is  not  subject  to 
such  secret  lien.  We  will  search  in  vain  in 
our  statute  law  for  any  such  expression  of  the 
leirislative  intent.  "In  the  absence  of  special 
statutory  provision  on  the  subject,  it  would 
seem,"  says r/t/d^d Dillon,  (2  Muu.  Corp.  576, 
[446])  "to  be  a  sound  view  to  hold  that  the 
right  to  contract  and  the  power  to  be  sued 
gives  the  creditors  a  right  to  recover  judg- 
ments ;  that  the  judgments  should  be  enforce- 
able by  execution  against  the  strictly  private 
property  of  the  corporation,  but  not  against 
any  property  owned  or  used  by  the  corpora- 
tion for  public  purposes,  such  as  public 
buildings,  hospitals,  and  cemeteries,  nre  en- 

f:ines  and  apparatus,  waterworks  and  the 
ike,  and  that  the  judgments  should  not  be 
deemed  liens  upon  real  propertv,  except  when 
it  may  be  taken  in  execution.''^   Freeman,  in 
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his  work  on  Executions,  (ftec.  126,)  also  sus- 
tains the  view  that  property  held  or  used  for 
the  public  or  governmental  purposes  of  a  mu- 
nicipal corporation  is  not  subject  to  execu- 
tion.   Both  Freeman  and  Dillon  agree  that 
"buildings  which  cannot  be  sold  under  an 
execution  cannot  be  sold  on  foreclosure  of  a 
mechanic's  lien,"  and  that  "it  is  only  such 
property  as  can  be  sold  under  judicial  pro- 
cess that  is  subject  to  such  lien.**    2  Dill. 
Mun.  Corp.  g  577;  1  Freeman,  Executions. 
§  126 ;  Bas$  v.  Roanoke  Nav,  d  W.   P.    Co. 
Ill  N.  C.  489,  19  L.  R.  A.  247.    In  the  case 
of  Foeier  v.  Fotcler,  60  Pa.  27,  which  is  cited 
with  approval  both  by  Dillon  and  Freeman, 
the  court  held  that  a  water  company  formed 
for  the  purpose  of  supplying  a  town  with 
water  was  a  public  corporation,  and  its  build- 
ings necessary  for  carrying  on  its  operations 
were  not  subject  to  a  mechanic*s  lien ;  and 
the  doctrine  finds  support  in  many  other  de- 
cisions, and  is  approved  by  discriminating 
text-writers.     2  Jones,  Liens,  §  1378,  note  t; 
Phillips,  Mechanics'  Liens,  §  1804,  note  1  ; 
Buncombe  County  Comrs.  v.  Tommey,  115  U. 
8.  122,  29  L.  ed.  805.     The  trend  of  our  own 
decisions  has  been  in  the  same  direction,  in 
recognizing  the  princiiDle  upon  which  the  au- 
thorities cited  rest,    llughes  v.  Craven  County 
Comrs,  107  N.  C.  602 ;  Oooeh  v.   McOee,  8» 
N.  C.  64,  85  Am.  Rep.  558.     A  direct  au- 
thority, in  which  it  seems  the  same  plaintiff 
brought  an  action  under  a  similar  statute  of 
the  state  of  Alabama,  is  to  be  found  in  Me- 
Neal  Pipe  A  Fbundi*y  Co,  r.  BuUoek,  supra, 
in  which  the  circuit  court  of  Alabama  held 
that  pipes  furnished  by  contractors  in  con- 
structing city  waterworks  for  a  water  com- 
pany, did  not  constitute  a  lien  upon  its  prop- 
erty, and  that  the  plaintiff  could  not  recover 
anything  beyond  the  amount  due  from  the 
contractor  to  the  subcontractor  when  notice 
was  given  of  the  lien. 

The  town  of  Durham,  though  not  a  party 
to  this  action,  cannot  afford  to  be  an  indif- 
ferent observer,  if  the  plaintiff  should  suc- 
ceed in  making  good  some  of  its  demands. 
But,  whether  the  municipality  is  before  the 
court  or  not,  we  must  take  notice  of  the  ad- 
mitted facts  that  the  reservoir  and  land  upon 
which  it  is  situate,  together  with  ditches, 
pipes,  and  castings,  were  being  used  for  sup- 
plying water  for  public  purposes  in  the  town, 
and  that  the  property  cannot  be  sold  without 
interfering  with  the  convenience  of  the  mu- 
nicipality, and  embarrassing  it  in  the  ex- 
ercise of  its  governmental  duties.  The  fact 
that  this  property  is  used  for  the  town  is 
sufficient  to  exempt  it  from  sale  under  execu- 
tion, except  as  incident  to  a  franchise  under 
which  a  purchaser  might  st«p  into  the  shoes 
of  a  corporation,  and  discharge  its  functions, 
when  he  could  not  accomplish  that  end  as  the 
individual  owner  of  the  reservoir,  or  of  the 
easement  in  the  ditches  or  of  the  pipes.  2 
Dill.  Mun.  Corp.  supra;  Freeman,  Execu- 
tions, supra;  Buncombe  County  Comrs.  v. 
Tommey,  supra.  Leaving  the  town  out  of 
view,  the  waterworks  company  is  a  public 
corporation ;  and,  in  the  language  cited  by 
fjhief  Justice  Smith  in  Qooch  v.  McOee,  supra, 
"As  to  land  which  has  been  appropriate  to 
its  corporate  objects,  and  is  necessary  for  the 
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fall  enjojinent  and  exercise  of  any  franchise 
of  the  company  whether  acquired  by  pur- 
chase or  the  exercise  of  the  delegated  power 
of  eminent  domain,  the  company  holds  it  en- 
tirely exempt  from  levy  and  sale,  and  this 
on  the  ground  of  prerogative  or  corporate  im- 
munity ;  for  the  company  can  no  more  alien 
or  transfer  such  land  by  their  own  act  than 
a  creditor  by  legal  process,  but  the  exemp- 
tion rests  on  the  public  interests  involved  in 
the  corporation.  Qooch  v.  MeQee^  supra; 
Plymouth  B^  Co.  ▼.  Colwell,  89  Pa.  887 ;  Que 
v.  Tids  Water  Canal  Co.  65  U.  8.  24  How. 
263,  16  L.  ed.  636 ;  Jones,  Liens,  §  180.  It 
is  clear  that  the  current  of  authorities  is  in 
favor  of  the  doctrine  that,  in  the  absence  of 
statutory  provision,  neither  the  property  nor 
the  franchise  of  a  public  corporation  is  sub- 
ject to  sale  under  execution,  upon  the  same 
principle  that  exempts  a  public  square  on 
which  a  court-house  is  built.  For  a  review 
of  cases,  see  discussion  by  Freeman  in  nots 
to  15  Am.  Dec.  595.  It  was  this  consensus  of 
opinion  which  led  the  court  in  Gooch  v.  Mc- 
Gee  to  question  the  soundness  of  the  princi- 
ple laia  down  in  Btaie  v.  Rivee,  27  N.  0. 
297,  and  to  declare,  in  effect,  that,  but  for 
the  enactment  of  our  statute,  (Code,  g§  671- 
678,)  neither  the  property  nor  the  franchise 
of  a  public  corporation  could  be  sold.  Ban 
▼.  Boanokg  Nat.  A  W.  P.  Co.  supra. 

The  first  contention  of  the  plaintiff  is  that, 
though  the  defendant  company  could  sell 
nothing  but  the  franchise,  an  individual, 
where  be  has  induced  a  city  to  give  an  ease- 
ment in  its  streets  and  other  privileges,  by 
agreeing  to  devote  a  reservoir  and  land  on 
which  it  is  constructed,  with  the  pipes  laid 
in  ditches,  to  the  purpose  of  supplying  the 
town  with  water,  could  subsequently  subject 
Baid  land  and  piping,  as  distinct  property, 
to  a  lien  filed,  ^ter  the  works  were  in  opera- 
tion, by  the  manufacturer  who  furnished  the 
pipe.  No  matter,  therefore  what  expense 
a  municipality  might  incur  in  procuring 
water,  if  it  deal  with  an  individual,  instead 
of  a  corporate  contractor,  the  public  would 
be  left  dependent  upon  the  solvency  or  hon- 
esty of  the  contractor,  because  separate  sales 
of  the  land  on  which  the  reservoir  is  located 
and  the  other  property,  would  necessitate 
new  arrangements  for  a  water  supply.  Is  it 
possible  for  a  city  to  provide  for  the  wants 
of  its  citizens,  and  the  protection  of  the  pub- 
lic against  fire,  without  organizing  a  corpo- 
ration as  a  contractor,  or  incurring  the  risks 
ol  failure  and  disappointment?  It  appears 
as  a  fact  in  this  case  that  the  plaintiff  had 
notice  of  the  purpose  for  which  the  pipes  and 
castings  were  to  be  used.  Plaintiff  knew 
that  the  land  bought  for  the  reservoir  was 
held  and  used  for  the  purposes  of  a  public 
corporation  acting  for  the  people,  in  its  gov- 
ernmental capacity,  under  an  agreement  with 
Howland.  It  should,  therefore,  have  looked 
more  closely  to  its  security, — certainly, 
when  the  contractor  made  default  in  paying 
monthly  according  to  his  agreement, — though 
it  is  not  incumbent  on  the  courts  to  point 
out  how  the  debt  could  have  been  secured. 
This  case  presents  a  widelv  different  state  of 
facts,  as  already  intimated,  and  questions  of 
law  easily  distinguishable  from  those  passed 
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upon  in  Burr  v.  Mdultshy,  99  N.  C.  268,  and 
the  class  of  cases  to  which  it  belongs.  The 
contesting  parties  in  those  cases  were  indi- 
viduals, Detween  whom  the  original  Lien 
Taw  (Code,  g§  1781-1800)  was  intended  to 
operate,  and  to  relate  back  to  the  time  of  be- 
firinning  the  work  or  furnishing  the  material. 
But  a  city,  when  it  engages  in  the  work  of 
supplying  its  inhabitants  with  water,  and 
furnishes  it  for  the  purpose  of  protecting 
public  buildings,  such  as  the  courthouse  and 
jail,  as  well  as  private  houses,  as  was  pro- 
vided in  the  contract  in  this  case,  is  an  au- 
thorized agent  of  the  sovereign  state,  clothed 
with  authority  to  aid  in  the  discharge  of  this 
governmental  duty  to  the  people.  United 
States  V.  Baltimore  d  0.  B.  Co.  84  U.  8.  17 
Wall.  8t58,  21  L.  ed.  599 ;  Eughes  v.  Craven 
County  Comrs.  supra;  Klein  v.  Neu>  Orleans, 
99  U.  8.  149,  25  L.  ed.  480 ;  Cooley,  Const 
Lim.  655,  656. 

At  the  time  when  the  plaintiff  agreed  to 
furnish  Howland  the  piping,  it  knew  tiiat  it 
was  to  be  used  in  fulfilling  the  contract  with 
the  municipal  corporation,  and  it  knew  that 
the  land  on  which  the  reservoir  is  located 
was  to  be  used  for  the  purpose  to  which  it 
was  devoted.  If  the  state  of  North  Carolina 
had  authorized  the  governor  to  contract  with 
a  person  or  corporate  body  for  a  supply  of 
water  for  the  protection  of  public  buildmga 
in  Raleigh,  and  incidentally  for  the  use  and 
protection  of  the  people  of  the  whole  city, 
would  it  be  contended  that  the  piece  of  land 
covered  in  part  bjr  the  ponded  water,  and  on 
which  the  reservoir  and  the  pumps  for  throw- 
ing the  water  into  it  are  located,  would  be 
at  all  times  subject  to  be  sold  separately 
from  the  privilege,  to  satisfy  judgments  for 
the  debts  of  the  individual  contractor,  when, 
if  the  contractor  had  been  a  body  corporate, 
the  principle  announced  in  Oodch  v.  McQee 
would  have  protected  it  from  every  species 
of  liens  upon  its  land  or  other  property  ex- 
cept as  incident  to  a  lien  upon  the  frandiiset 
It  would  not  be  contended  that  Burke  square, 
upon  which  the  governor's  mansion  was  com- 
pleted less  than  two  years  ago,  could  be  sold 
to  satisfy  the  lien  of  one  who  furnished  ma- 
terial for  the  mansion  to  a  contractor  who 
was  working  upon  it, — such,  for  instance,  as 
the  pipe  furnished  by  the  manufacturer  to 
the  plumber  for  conducting  fas  or  water 
through  the  building.  Yet  the  protection 
extended  to  corporations  acting  for  the  state 
in  the  exercise  of  delegated  power  is  founded 
upon  the  idea  that  they  are  agents,  like  at- 
torneys in  fact,  entitled  to  all  the  rights  that 
the  law  gives  to  the  principal. 

If  the  lien  did  not  attach  to  the  reservoir 
or  land  or  the  piping,  or  right  to  lay  it  in 
the  ditches,  as  separate  and  distinct  pieces 
of  property  belonging  to  Howland,  so  as  to 
subject  each  to  sale  separately,  it  is  clear 
that  it  could  not  attach  to  the  franchise  of 
the  water  company.  8o  soon  as  that  com- 
pany bought  from  Howland,  and  he  assigned 
his  contract  with  the  city  to  it,  on  January 
1,  1887,  he  entered  into  an  agreement  with 
the  purchasing  company  to  finish  tlie  work, 
and,  as  to  all  labor  done  and  material  fur- 
nished subsequently,  was  a  subcontractor. 
I  rannot,  for  the  reasons  given,  concur  in  thc^ 
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position  maintained  bj  the  late  chief  jus- 
tice, and  adopted  by  the  court,  that  the  land 
acquired  by  Ilowland  for  a  reservoir,  and  the 
Ti^ht  of  way  for  piping  over  tlie  land  of 

firivate  persons,  is  subject  to  the  lien,  and 
iahle  to  be  sold  to  satisfy  the  plaintiff's 
iudgment.  I  see  no  difference  in  principle 
between  allowing  the  lien  on  the  right  of 
way  in  the  streets  of  the  town  and  on  the 
•connecting  piping  and  reservoir  outside  of 
its  limits,  on  which  the  pf'ople  are  dependent 
for  their  supply  of  water.  But  while  giv- 
ing its  sanction  to  the  argument  of  the  late 
•chief  justice,  that  a  piece  of  land  bought  by 
a  private  individual,  and  used  for  a  site  for 
a  reservoir  to  furnish  a  supply  of  water  to 
the  state  capitol  under  a  contract  with  the 
state,  would  be  subject  to  the  lien  of  a 
materialman  dealing  with  such  individual, 
and  liable  to  be  sola  to  satisfy  his  claim,  I 
understand  that  the  court  now  add  the  sug- 
gestion that  a  better,  but  not  an  exclusive, 
remedy  would  be  the  sale  of  the  franchise 
«nder  section  071  of  the  Code,  or  the  ap- ' 


pointment  of  a  receiver  to  take  charge,  and 
devote  the  net  earnings  of  the  corporation  to 
the  satisfaction  of  the  claim.  Admitting 
that  the  waterworks  company  could  sell  its 
franchise  privately,  and  that,  as  a  company 
receiving  tolls  and  fares,  its  franchise  is  sub- 
ject to  sale  under  execution  in  accordance 
with  the  provisions  of  the  statute,  I  still 
maintain  that  no  lien  was  created  on  the  fran- 
chise held  by  the  defendant  company  by  the 
service  of  notice  by  the  plaintiff,  as  a  ma- 
terialman, after  the  claim  of  the  subcon- 
tractor had  been  paid  in  full,,  and  that  the 
defendant  company  owes  no  debt  for  which 
its  earnings  can  be  taken  by  a  receiver,  for 
the  reasons  already  given.  If  a  lien  was 
created  at  all,  then,  bv  the  express  terms  of 
the  statute,  it  attached,  not  to  the  franchise, 
but  to  the  **  house  and  real  estate"  on  which 
the  material  was  used.  How,  then,  can  this 
court.  In  order  to  give  adequate  redress  for 
the  plaintiff,  attach  the  lien,  in  derogation 
of  common  right,  to  the  company's  franchise 
for  the  security  of  Rowland's  debt? 
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1.   The  damages  to  the  easements  of 


abiittliig  awneirm  oauaed  by  the  future  ran- 
nloff  of  trains  should  be  Included  in  the  altemaF 
tive  damaffea  to  be  crlven  In  Ueu  of  ao  tnjunotion 
In  favor  of  an  abutting  owner  against  an  elevated 
railroad. 

8*  The  fhture  discharge  of  flmokOt  dnp 
derst  and  noadoua  g^ases  are  items  of  dam. 
aire  to  the  eaaementi  of  abutting  owners  to  be 


VOTE,—Damao€9  in  Ueu  of  in^nctiotu 
In  1868  there  was  passed  In  England  a  statute 
'Which  provided  that  in  bll  cases  in  which  the  oourt 
of  chancery  has  Jurisdiction  to  entertain  an  appli- 
•oatlon  for  an  injunction  against  a  breach  of  any 
•covenant,  contract,  or  agreement,  or  acrainst  the 
commission  or  continuance  of  any  wrongful  act, 
or  for  the  specific  performance  of  any  covenant, 
contract,  or  agreement  it  shall  be  lawful  for  the 
same  court,  if  it  shall  see  fit,  to  award  damages  to 
the  party  injured,  either  in  addition  to  or  in  sub- 
stitution for  such  injunction  or  specific  perform- 
anoe.    Lord  Oaims*  Act,  21  &  22  Vict,  cliap.  27. 

This  Act  was  regarded  as  giving?  a  new  power  to 
courts  of  equity.   Aynsley  v.  Oit>ver,  L.  B.  IB  Bq. 

On  October  8, 1858,  a  summons  was  issued  at  the 
suit  of  Mather  Williams  ag'ainst  the  New  Yorlc  Cen- 
tral Railroad  Company,  tn  an  action  to  recover 
damages  occasioned  by  the  construction  and  use 
of  defendant's  railroad  in  Washington  street  in 
Syracuse,  and  to  restrain  defendant  from  the  fur- 
ther use  of  the  same.  The  case  came  on  for  hear- 
ing at  a  special  term  before  a  single  Justice  who 
said  the  case  'involves  inquiry  whether  the  loca- 
tion of  the  railroad  track  along  the  street  was  law- 
ful, and  if  it  was,  whether  any  specific  acts  of 
wrong  have  been  committed  by  the  defendant 
which  will  authorize  the  recovery  of  compensa- 
tion.'*  The  Judge  then  proceeded  to  consider  the 
first  question  and  answered  it  in  the  affirmative  and 
held  that  the  action  could  not  be  maintuined.  This 
-decision  was  affirmed  at  general  term  (Williams  v. 
New  York  Cent.  R,  Co.  18  Barb.  248),  where  the 
only  question  discussed  was  as  to  whether  or  not 
the  construction  of  a  railroad  in  a  street  inflicted 
any  injury  on  abutting  owners  which  gave  them  a 
SOL.R.A. 


right  of  action  therefor.  On  appeal  to  the  court 
of  appeals  (16  N.  Y.  97)  the  court  said:  ^The 
principal  question  therefore,  and  the  only  one 
which  I  deem  necessary  to  consider,  is  whether 
the  state  and  municipal  authorities  combined 
could  confer  upon  the  railroad  company  the  right 
to  construct  their  road  upon  the  street  with- 
out obtaining  the  consent  of  the  plaintiff,  or 
making  him  compensation.*^  And  after  consider- 
ing the  question  on  both  principle  and  authority, 
the  Judge  concludes:  **It  follows  that  defendant  in 
constructing  its  road  on  Washington  street  without 
the  consent  of  plaintiff,  and  without  any  appraisal 
of  his  damages,  or  compensation  to  him  in  any 
form,  was  guilty  of  an  unwarrantable  intrusion 
and  trespass  upon  his  property,  and  that  he  is  en- 
titled to  relief.  Although  he  had  a  remedy  at  law 
for  the  tresi»ass,  yet,  as  the  trespass  was  of  a  con« 
tinning  nature,  he  had  a  right  to  come  into  a  court 
of  equity  and  to  invoke  its  restmlaing  power  to 
prevent  a  multiplicity  of  suits,  and  can,  of  course, 
recover  his  damages  as  f  ncidcntal  to  this  equitable 
relief.**  The  Judgment  was  reversed  for  a  new 
trial.  When  the  case  again  reached  the  trial  court, 
the  complaint  was  amended  and  the  relief  prayed 
was  inter  alia  that  defendant  be  perpetually  en« 
joined  from  running  its  trains  upon  the  street  in 
front  of  plaintifr*8  premises.  **0r  if  it  shall  be  per- 
mitted to  continue  the  use  of  said  track  through 
said  street,  then  that  it  be  so  permitted  upon  con- 
dition only  that  the  plaintiff  shall  first  be  paid  his 
damages.**  The  case  was  referred  to  a  referee,  and 
he  found  that  plaintiff  was  entitled  to  recover  the 
sum  of  $19,503.79  damages,  besides  costs.  And  fur- 
ther that  in  case  plaintiff  shall  within  ninety  days 
from  the  date  of  the  report  tender  to  defendant  an 
instrument  in  writing  conveying  all  his  riffht,  titles 
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given  In  Ifeu  of  an  inJanctlonairain«t  an  elevated 
railroad  company. 

3«  The  altematlTe  damaieres  in  lien  of 
mn  li^Jiiiietion  in  fiikvor  of  an  abnttin^^ 
owner  against  the  construction  and  mainte- 
nance of  an  elevated  railroad  should  be  the  same 
■a  would  be  given  in  condemnation  luroceedlnga. 

(January  81«  1893.) 

APPEAL  bj  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversing  a  judgment  entered 
upon  the  report  of  a  referee,  which  enjoined 
defendants  from  operating  their  elevated  roads 
in  front  of  plaintiff's  premises  until  they  had 
paid  certain  damages  to  him  for  the  injuries 
<MiU8ed  by  such  operation,  inclading  those 
-caused  \iy  the  smoke,  dust,  vibration,  etc., 
which  resulted  from  the  passing  of  trains. 
Beversed. 


The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  M.  Felt*  for  appellant: 

Defendants'  proposition  that  the  plaintiff 
has  no  easement  which  can  he  taken  by  the 
running  of  trains,  that  the  trespass  consists 
only  in  the  maintenance  of  a  paramount  struct- 
ure, and  that  the  value  of  his  easements  taken 
is  only  so  much  of  the  depreciation  in  fee 
value  as  is  due  to  the  permanent  structure,  has 
been  decided  adversely  to  the  defendants,  both 
in  this  court  and  the  lower  courts. 

Alimayer  v.  Neie  York  Elec  R.  Go.  129  N. 
Y.  619:  American  Bank  Note  Co.  v.  New  York 
Eiev,  R.  Go,  129  N.  Y.  252;  Reining  y.  New 
York,  L.  dk  W.  R.  Co,  14  L.  R.  A.  133,  128  N. 
Y.  157;  AbendrothY.  Manliattan  R,  Co,  lllu 
R.  A.  634, 122  N.  Y.  1;  Suarez  v.  Manfiattan 
R.  Co.  89  N.  Y.  8.  R  649. 

The  structure  here  and  its  intended  use  can- 
not be  separated  and  dissected,  and  it  must  be 
regarded  in   its   entirety  in   considering  the 


and  interest  in  and  to  the  lands  In  Washington 
■otreet  and  releasing  defendant  from  all  claims  for 
damages  arising  from  the  location  and  use  of  the 
xailroad  in  the  street,  except  the  sum  above  named, 
then  defendant  shall,  within  ten  days  thereafter, 
1>ay  to  plaintiff  the  further  sum  of  $4,380.48,  with 
Interest,  and  in  default  of  making  such  payment, 
defendant  shall  be  perpetually  enjoined  from  using 
the  railroad.**  This  zeport  was  affirmed.  And  it 
was  decreed  that  defendant  should  pay  to  plaintiff 


been  reversed  before  for  containing  a  similar  pro- 
vision on  the  ground  that  it  had  not  t)een  left  op- 
tional with  the  parties  to  pay  or  convey,  but  that 
such  action  had  been  ordered  unconditionally. 
Henderson,  Bxr.  v.  R.  Oo.  17  Hun,  344. 

Tbe  case  was  once  more  appealed  (78  N.Y.  423)  and 
the  counsel  insisted  that  the  referee  bad  no  jurisdic- 
tion to  fix  the  price  of  a  strip  of  land,  or  to  force 
the  purchase  by  defendant  at  that  price  under  the 
threat  of  an  injunction.    The  Importance  of  tbe 


the  sum  awarded,  and  plaintiff  should  tender  to  '  case  Justifies  a  somewhat  extended  quotation  from 


^defendantthe  deed,  in  which  case  defendant  should 
fMiy  the  further  sura  awarded,  or  be  enjoined;  and 
-that  if  plaintiff  failed  to  tender  the  deed,  the  in- 
junction should  be  denied.   The  case  was  immedi- 
ately appealed  to  the  general  term.   The  counsel 
-did  not  directly  attack  the  Jurisdiction  of  the  court 
to  render  decree  ordered  further  than  to  insist  that 
plaintiff  was  not  entitled  to  recover  more  than  the 
•damages  resulting  from  the  original  ouster  so  long 
«B  defendant  was  in  possession,  claiming  that  an 
action  of  ejectment  was  first  necessary.   The  gen- 
-eral  term  afBrmed  the  Judgment  saying  that  *^he 
position  of  plaintiff  was  analogous  to  that  of  one 
who  had  recovered  Judgment  in  ejectment  enti- 
tling him  to  possession.   The  circumstance  that  the 
■allowance  of  the  injunction  is  dependent  upon  a 
condition  to  be  performed  by  the  plaintiff  does  not 
affect  the  question,  since  his  ability  to  perform  the 
condition  is  obvious  and  his  willingness  to  do  so  is 
•evidenced  by  the  fact  found  by  the  referee,  that  on 
the  trial  he  tendered  a  stipulation  to  do  the  acts 
which  the  condition  required.    The  case  is  to  be 
oonsidered  as  if  the  condition  was  performed  and 
the  injunction  had  issued.**    **The  Judgment  re- 
quires certain  other  damages  to  be  paid  by  defend- 
ant on  its  being  tendered  a  deed  and  release.    That 
portion  of  the  damages  consists  exclusively  of  the 
value  of  the  strip  of  land  appropriated  by  defend- 
ant for  the  tracks.    Defendant's  counsel  object  to 
that  part  of  the  Judgment,  that  it  makes  a  bargain 
for  the  parties  and  that  It  compels  the  defendant 
to  buy  at  a  price  fixed  by  the  referee  under  a 
threat  of  injunction  if  it  refuses.    That  view  of  tbe 
matter  Is  hardly  warranted.    Plaintiff  Is  entitled  to 
an  injunction  unconditionally,  and  he  alone  can 
complain  of  that  feature  of  the  Judgment.    The 
terms  prescribed  are  for  th(>  benefit  of  defendant 
and  afford  him  an  opportunity  to  purchase  the  fee 
•of  the  land  without  |tbe  expense  and  delay  of  a 
special  proceeding  for  that  purpose,  and  the  stop- 
page of  its  trains  In  the  meantime.    If  it  does  not 
choose  to  avail  Itself  of  it,  the  case  will  be  the  same 
SB  if  tbe  injunction' had  been  ordered  without  any 
condition.**    The  court  explained  that  tbe  case  had 
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the  opinion  disposing  of  that  objection. 

''Equitable  relief  is  uwarded,  not  as  defendant's 
•ounsel  claims,  by  way  of  menace,  or  as  a  means  of 
compelling  the  payment  of  money,  but  that  the 
defendant  may  desist  from  the  unauthorized  use 
of  the  plaintiff's  property,  and  forbear  from  any 
further  interference  with  their  rights.  To  bold 
otherwise  would  leave  the  citizen  remediless 
against  the  power  of  a  corporation  to  acquire  and 
use  property  without  compensation,  and  to  pre- 
vent that,  the  court  ought  not  to  be  reluctant  to 
exercise  Its  Jurisdiction.  The  facts  in  this  case 
show  that  the  entry  upon  the  land  In  question  was 
under  the  belief  that  the  right  to  do  so  had  been 
obtained,  but  it  was  not  so,  and  the  decree  In  this 
particular  is  Just.  Tbe  defendant  Is  not  required 
to  pay  the  money.  It  may  submit  to  the  Injuno- 
tion.  Nor  did  the  referee  exceed  his  Jurisdiction 
in  awarding  it.  AU  the  Issues  In  the  action  were 
referred  to  him  to  try  and  determine,  and  it  was 
his  duty  to  award  the  proper  Judgment.  In  tlie 
exercise  of  its  equitable  Jurisdiction  the  court  or 
referee  acting  in  its  place,  may  give  full  relief, 
having  regard  .to  the  rights  and  interests  of  both 
parties.  It  has  done  so  in  this  case.  In  view  of 
the  annoyance  and  expense  incident  to  the  stop- 
page of  def endant*s  trains,  it  was  Just  to  open  the 
doors  of  escape,  and  permit  the  defendant  at  once 
to  acquire  title  to  the  land  occupied,  and  thus  avoid 
the  delay  incident  to  other  proceedings  for  that 
purpose,  but  it  was,  notwithstanding,  optional 
with  the  defendant  to  comply  with  the  conditions. 
The  plaintiffs  could  not  require  It,  but  they  would 
be  bound  by  the  Judgment,  and  the  defendant  be- 
come, on  performing  the  condition,  purchuser  of 
the  land  with  rights  not  Inferior  to  those  obtained 
by  appraisement  and  payment  of  damages  unc^er 
the  statute.** 

In  the  decision  of  this  case  upon  the  former  ap- 
peal, it  was  held  **tbat  the  right  of  the  plaintiff  to 
come  Into  a  court  of  equity  rested  upon  tbe  fact 
that  the  trespass  complained  of  was  of  a  contin- 
uous nature,  and  that  he  might  Invoke  its  restrain- 
ing power  to  prevent  a  multiplicity  of  suits,  and 
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effect  whicb  it  produces  upon  the  properly  of 
the  abutter. 

J)ruckcr  v.  Manhattan  R.  Co.  106  N.  Y.  157; 
Bohm  V.  MetropoHtan  Elet,  B.  Co,  14  L.  R.  A. 
844.  129  N.  Y.  585. 

Afe^srs.  Jalien  T.  Davies  aud  Samuel 
Blythe  Ro^^ersy  for  respondeuls: 

The  general  term  properly  reversed  the 
ludgment  for  the  error  of  the  learned  referee 
in  requiring  defendants, — as  the  sole  condilion 
upon  which  they  mighi  legalize  Uieir  structure, 
— to  pay  for  the  incidenUil  annoyances  from 
the  running  of  trains  in  the  future. 

While  the  conclusiveness  of  the  decision  in 
this  case  has  been  twice  recently  re-afflrmed 
in  the  supreme  court,  yet  the  superior  and 
common  pleas  courts  in  New  York  city  have 
declined  to  follow  it. 

Sperb  V.  Metropolitan  Elee,  R,  Co,  61  Hun, 
689;  Roosevelt  Hospital  v.  New  York  Elev,  R, 
Co.  46  N.  Y.  8.  R.  961;  Jordan  v.  Metropolitan 


Elev,  R.  Co.  44  N.  Y.   8.  R.  823;  Smith  v. 
New  York  Elev,  R.  Co,  Id.  875. 

The  question  was  squarely  presented  whether 
the  mere  operation  of  trains  or  its  necesaary 
incidents  were,  per  se.  an  inconsis'ent  or  ex- 
cessive street  use.  To  this  question  tbera 
could  be  onlv  one  answer,  in  view  of  the  late 
decision  of  this  court  in  Fcbes  v.  Rome,  W.  d 
O.  R,  Co.,B  L.  R.  JL  453.  121  N.  Y.  605,  and 
that  was  the  answer  given  by  the  learned  gen- 
eral term. 

The  proposition  as  laid  down  by  the  learned 
general  term  is: 

The  plaintiff  has  no  easement  which  can  be 
taken  by  the  running  of  trains.  He  can  re- 
cover for  this  only  so  far  as  it  is  an  incident 
of  past  trespass.  But  the  trespass  itself  con- 
sists only  in  the  maintenance  of  a  permanent 
structure.  The  value  of  his  easements  taken 
is  only  so  much  of  the  depreciation  in  fee 
value  as  is  due  to  the  permanent  structuie. 


oould  of  oourse  recover  his  damages  as  inddeotal 
to  this  equitable  relief .  It  would  seem,  therefore, 
that  the  plaintiff  should  recover  In  this  action  all 
his  damages,  for  if  not,  then  the  apprehended  evil 
would  not  be  averted,  and  the  defendant  would  be 
subjected  to  fresh  lltigatloD  from  day  to  day.  and 
neither  party  be  better  off  than  if  the  plaintiff  had 
resorted  to  the  other  forum,  but  as  it  is,  the  court 
has  power  to  do  complete  Justice,  and  a  purpose  to 
tender  it  must  have  been  in  the  mind  of  the  court 
upon  the  first  appeal,  or  its  language  would  liave 
been  qualified,  and  not  generaL 

**It  is,  however,  objected  that  the  plaintiff  should 
have  In  this  action  no  damages  save  for  the  actual 
trespass  up  to  the  time  of  bringing  the  action,  and 
should  by  successive  actions  have  accruing  dam- 
ages, for  the  maintenance  of  the  railroad,  subse- 
quent to  the  commencement  of  the  action,  or  only 
nominal  damages  for  the  original  trespass  until  by 
the  action  of  ejectment  he  has  possession,  and  that 
for  damages  for  the  depreciation  in  value  above 
referred  to  he  should  wait  until  the  defendant  in- 
stitutes proceedings  to  acquire  title  under  the 
statute  relating  to  that  matter.  If  that  Is  so,  a 
court  of  equity  Is  powerless,  the  multiplicity  of 
actions  not  prevented,  and  a  new  and  altogether 
useless  litigation  encouraged  for  no  good  purpose. 
I  think  the  objections  not  tenable,  and  discover  no 
reason  for  denying  any  relief  to  which  the  plaintiff 
would  In  any  action,  or  before  any  tribunal,  be 
entitled.  The  defendant  has  for  the  purposes  of  Its 
Incorporation,  entered  upon  an  exclusive  and  per- 
manent occupation  of  the  land;  embedded  therein 
Its  track,  and  Is  enjoying  It  as  fully  as  if  the  right 
to  do  so  had  been  legally  secured ;  in  that  event 
compensation  must  have  been  made  to  the  owner, 
and  the  two  things  concurring,  the  title  of  the  de- 
fendant would  be  complete,  and  the  owner  legally 
satisfied.  The  same  result  should  be  reached  in 
this  proceeding.  The  parties  are  before  the  court; 
they  have  had  their  day.  Those  matters  have  been 
passed  upon  which  might  have  gone  before  com- 
missioners under  the  statute,  and  for  every  tres- 
puss,  the  plaintiff  may  recover  in  this  action.  For 
mat  reason  only  was  it  entertained. 

**Tho  court  as  one  of  equity  may  not  only  render 
full  compcnsatlou  to  the  plaintiff,  but  may  do  It  on 
such  terms  as  will  secure  to  the  defendant  rights 
corresponding  to  those  given  by  the  statute  as  a 
consequence  of  proceedings  to  acquire  the  right 
they  have  wrongfully  taken.  It  has  been  done  in 
this  case.  If  the  defendant  complies  with  the  con- 
ditions of  the  Judgment,  it  is  protected  to  the 
largest  extent,  In  the  enjoyment  of  the  roadway, 
and  can  be  no  longer,  or  In  any  other  action  vexed.  J 
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If  it  does  not  accept  the  conditions  and  chooees  t» 
proceed  under  the  statute,  the  record  of  this  judg- 
ment will  prevent  the  allowance  of  any  damages 
for  the  injury  to  the  land  not  aotuaUy  taken,  or 
for  any  cause  covered  by  its  provisions  and  leave 
the  defendant  liable  only  for  those  whJidi  may  be 
assessed  for  the  roadway.** 

To  sustain  this  conclusion  the  oomt  clted«  be- 
sides, oases  to  the  effect  that  equity,  when  onoe  It 
has  acquired  Jurisdiction  of  a  case  will  retain  it  to 
give  complete  relief,  only  two  English  oases,  whieh 
were  both  decided  under  the  BngUsh  statute  set 
out  above. 

Attention  is  called  to  several  points  in  reference 
to  this  case.  1.  The  relief  prayed  by  the  oomplaiBt 
evidently  did  not  contemplate  the  assessment  of 
the  damages  ss  found  in  the  alternative  dsoraa 
recommended  by  the  referee.  2.  Counsel  did  aot 
dhrectly  raise  the  question  of  the  Jurisdiction  of  the 
court  to  render  such  a  decree,  but  simply  ques- 
tioned the  power  of  the  referee  to  do  so.  IL  The 
court  in  upholding  the  Jurisdiction  does  not  di- 
rectly take  up  and  discuss  its  power  to  grant  dam- 
ages in  lieu  of  an  injunction.  4  A  statute  was 
considered  necessary  to  give  the  BngUsh  chancery 
court  such  power.  The  authorities  dted  by  the 
court  were  decided  under  the  Bngtish  statutes,  and 
the  court,  therefore,  practically  incorporated  the 
English  statute  into  the  New  York  system  of  juris- 
prudence. But  (5)  the  plaintiff  was  apparently  will- 
ing to  take  damages  in  lieu  of  the  injunction,  so  the 
court  did  not  need  to  exercise  the  power  to  force 
him  against  his  will  to  take  the  alternative  relief 
as  could  probably  be  done  under  the  Engliah  stat- 
ute. It  was  really  no  more  than  a  consent  decree 
to  avoid  further  litigation. 

The  question  how  far  the  court  will  be  willing  to 
go  in  accordance  with  that  statute  is  interesting. 

^pp7lcatfon  of  the  doctrine  of  the  Henderson  Com. 

The  effect  of  the  Henderson  Case  does  not  seem 
to  have  been  at  first  fully  understood  by  the  pro- 
fession. The  first  case  which  arose  after  its  de- 
cision in  which  the  doctrine  might  have  been  ap- 
plied was  that  of  Story  v.  New  York  Elev.  R.  Co.* 
90  N.  Y.  122,  48  Am.  Kep.  140.  That  was  a  suit  for 
an  Injunction.  The  injunction  was  granted,  but 
the  court  concluded  that  *'it  should  not  be  issued 
until  the  defendant  has  had  a  reasonable  time  after 
this  decision  to  acquire  the  plaintiirs  property  by 
agreement  or  by  proceedings  to  condemn  the 
same."  It  docs  not  seem  to  have  occurred  to  the 
parties  Interested  that  the  damages  might  he  as- 
siossed  in  the  equity  suit.  The  few  cases  immedi- 
ately following  that  against  the  elevated  railroads 
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To  this  might  perhaps  be  added  the  qualifi- 
cation: 

A  plaintiff  who  owns  the  bed  of  the  street 
in  fee  may  properly  enjoin  the  operation  as 
well  as  the  maintenance  of  the  railway. 

These  propositions  have  been  clearly  enun- 
ciated in  the  following  cases: 

Fc^  V.  Ecnney  W,  db  O.  R.  Co.  9upra;  Lahr 
V.  Metropolitan  Elev,  B,  Co.  104^  N.  Y.  295; 
Kane  v.  Nm  Y<nk  Elev.  B,  Co.  11  L.  R  A.  640, 
125  N.  T.  164;  Be  New  York  Met.  B.  Cfe.86 
II UD,  427.  See  also  Greene  v.  New  York  Gent. 
<fe  H.  B.  B.  Co.  13  Abb.  N.  C.  124:  Taylor  v. 
Metropolitan  Elev.  B.  Co.  18  Jones  &  S.  811; 
Fifth  Nat.  Bank  of  New  York  v.  New  York 
Elev.  i2.  a».  24  Fed.  Rep.  114. 

Gray*  «71,  delivered  the  opinion  of  the 
court: 

The  only  point  which  is  presented  to  us 
upon  this  appeal  is  as  to  the  correctness  of  the 


refusal  by  the  referee  to  make  the  following 
findings  when  requested  by  the  defendants: 
"  Fifteenth.  The  sum  fixed  which  the  defend- 
ants may  pay  in  order  to  obviate  the  injunction 
herein  should  not  be  mater  than  a  sum  neces- 
sary to  compensate  the  plaintiff  for  the  per- 
petual maintenance  of  the  defendants'  elevated 
railway  structure,  and  exclusive  of  the  damages 
caused  by  the  running  of  trains  thereon.  Re- 
fused. W.  H.  W.,  Ref.  Sixteenth.  The 
value  of  so  much  of  the  plaintiff's  casements 
as  are  taken  by  the  perpetual  maintenance  of 
the  defendants'  elevated  railroad  structure,  and 
exclusive  of  all  injuries  in  the  future  caused 
by  the  running  of  trains  thereon,  is  the  sum 

of dollars.    Refused.    W.  H.  W.,  Ref." 

The  referee's  rulings  were  excepted  to,  and 
these  exceptions  alone  are  relied  upon  by  the 
respondents  to  sustain  the  reversal  by  the  gen* 
eral  term. 
The  general  term  Justices,  in  their  opinion. 


were  alP  cases  at  law,  and  by  them  it  was  finally 
determined  that  the  fee  damages  oould  not  be  re- 
covered in  Buoh  an  aotion.  Uline  v.  New  York 
Cent  &fl.  R.  R.  Ck).  IQl  N.  Y.  96,  53  Am.  Rep.  123, 
note,  64  Am.  Ren.  661;  Pond  v.  Metropolitan  Elev. 
R.  Ck>.  112  N.  Y.  188. 

At>oat  that  time  the  suits  for  injunction  or  dam- 
ages appear  to  have  been  begun.  In  Glover  v. 
Manhattan  R.  Oc,  19  Jones  &  S.  17,  the  court  stated 
tbat  Its  intention  was  to  follow  the  rule  of  the 
Henderson  Oaae  and  ascertain  the  amount  to  be 
paid  by  defendant,  but  that,  since  the  evidence  was 
80  unsatisfactory  vid  the  defendant  had  not  asked 
such  finding,  it  would  order  the  injunction,  but 
give  defendant  a  reasonable  time  to  condemn  the 
riff  ht  of  way. 

In  the  tlrst  case  that  went  to  the  court  of  appeals. 
In  which  the  doctrine  of  the  Henderson  Case  was 
followed,  New  York  Nat.  Bxoh.  Bank  v.  Metropo- 
litan Elev.  R.  Co.,  21  Jones  &  S.  618,  a  provision  was 
made  for  the  purchase  of  the  easements  at  a  prioe 
fixed  by  the  court,  but  there  is  no  discussion  in  the 
lower  court  of  the  power  to  gn^nt  such  relief,  and 
the  Judgment  below  was  affirmed  by  the  court  of 
appeals  without  rendering  an  opinion.    108  N.  Y. 

000. 

A  good  statement  of  the  doctrine  was  made  in 
Pappenbeim  v.  Metropolitan  Elev.  R.  Co.,  13  L.  R. 
A.  401, 128  N.  Y.  436,  as  follows:  "In  an  action  at 
law  the  owner  of  the  property  interfered  with  or 
trespassed  upon  cannot  recover  damages  to  his 
premises,  based  upon  the  assumption  that  such 
trespass  to  to  be  permanent.  He  can  recover  only 
the  damages  which  he  has  sustained  up  to  the  com- 
mencement of  the  action.  The  Judgment  entered 
for  the  damages  sustained  does  not  operate  as  a 
purchase  of  the  right  to  continue  the  trespass. 
But  the  owner  may  resort  to  equity  for  the  pur- 
pose of  enjoining  the  continuance  of  the  trespass, 
and  to  thus  prevent  a  multiplicity  of  actions  at 
law  to  recover  damages ;  and  in  such  an  action  the 
court  may  determine  the  amount  of  damages  which 
the  owner  would  sustain  If  the  trespass  were  per- 
manently continued,  and  it  may  provide  that  upon 
payment  of  that  sum  the  plaintiff  shall  give  a  deed 
or  convey  the  right  to  the  defendant,  and  it  will 
refuse  an  injunction  when  the  defendant  is  willing 
to  pay  upon  the  receipt  of  a  conveyance.  The 
court  does  not  adjudge  that  the  defendant  shaU 
pay  such  sum,  and  that  the  plaintiff  shall  so 
convey.  It  provides,  that,  if  the  conveyance  to 
made  and  the  money  paid,  no  injunction  shall  Issue. 
If  defendant  refuse  to  pay,  the  injunction  Issues. 
It  may  be  that,  in  the  case  of  a  railroad  actually  run- 
ning its  cars  upon  or  through  property  of  another, 
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it  would  not  be  justified  in  refusing  to  pay  upon 
the  delivery  of  the  conveyance,  and,  instead  there- 
of, submitting  to  an  injunction.  Public  interests 
might  have  a  sight  to  be  heard  in  that  respect. 
But  it  to  enough  to  say  that,  in  the  cases  where  per- 
manent damage  is  to  be  paid,  there  is  a  condition 
that  a  conveyance  shall  be  made,  and  the  defend- 
ant thus  secures  title  to  the  property  used.  In 
cases  where  the  owner  wishes  to  actually  stop  the 
further  trespass,  and  where  the  defendant  has  no 
legal  right  to  acquire  the  property,  such  condition 
would  not  beinscurted,  and  astrict  injunction  would 
issue  upon  the  right  of  tbe  owner  being  deter- 
mined. The  owner,  if  he  receive  the  amount  of 
the  permanent  damage,  to  by  the  court  compelled 
to  convey  the  interest  to  the  defendant  which  the 
defendant  pays  for  in  that  way.  Condemnation 
proceedings  are  thus  avoided.  It  to  conclusively 
determined  that  the  trespass  to  to  be  continuous, 
and  defendant  concedes  it  when  it  avails  itself  of 
the  condition,  and  pajrs  the  permanent  damage  in 
order  to  receive  the  conveyance.  It  to  only  in  thto 
way  that  the  owner  recovers  as  for  a  permanent 
damage  to  his  property.** 

When  a  claim  to  Jury  trial  has  been  Interposed, 
the  argument  has  been  directed  to  the  right  to 
such  trial  as  to  past  damages  and  no  consideration 
has  been  given  to  the  question  of  the  right  as  to 
tbe  substitutional  damages.  Lynch  v.  Metropolitan 
Elev.  R.  Co.  16  L.  R.  A.  287, 129  N.  Y.  274. 

Equity  cannot  entertain  claims  for  past  damages 
only.  Steinmets  v.  Metropolitan  Elev.  R.  Co.  18  N. 
Y.  Supp.  209. 

If  the  action  takes  the  form  of  one  to  enjoin  a 
nuisance,  it  must,  under  tbe  Code,  be  tried  by  a 
Jury.  ComeU  v.  New  York  Elev.  R.  Co.  87  N.  Y.  8. 
R.82i. 

If  plaintiff  claim  for  a  nuisance,  defendant  to  en- 
titled to  a  Jury  trlaL  Libmann  v.  Manhattan  R.  Co. 
69  Hun,  428. 

If  the  allegations  are  Just  as  consistent  with  an 
action  for  trespass  as  for  nuisance,  the  action  need 
not  go  to  a  Jury.  Sommer  v.  New  York  Elev.  H, 
Co.  88  N.  Y.  S.  R.  419;  Bach  v.  New  York  Elev.  R. 
Co.  07  Hun,  128. 

So  the  mere  allegation  that  the  trespass  to  a  nui- 
sance, with  a  demand  tbat  its  continuance  be  en- 
Joined,  does  not  make  the  case  triable  by  Jury, 
Johnston  v.  Manhattan  R.  Co.  41  N.  Y.  8.  R.  682; 
Ottinger  v.  New  York  Elev.  R.  Co.  48  N.  Y.  S.  R. 
817. 

The  granting  of  such  relief  to  not  a  matter  of 
right  but  merely  a  matter  of  favor  to  defendant, 
and  in  the  discretion  of  the  court.  "Bffgen  v.  Man« 
hattan  R.  Co.  27  Abb.  N,  a  403. 
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took  tbe  quite  ud warrantable  ylewtbat  the  de- 
fendants, in  acquiring  the  rigbt  to  maintaio 
their  structure  iq  tbe  street,  are  Dot  bound  to 
make  compensation  for  tbe  incidental  injuries 
produceti  by  tbe  running  of  trains  upon  Ibe 
same,  and  that  tbe  future  discbarge  of  smoke, 
cinders,  and  noxious  gases  are  not  items  of 
damage  wbich  should  &  considered  in  tbe  esti- 
mate of  tbe  compensation  to  be  made.  The 
defendants'  counsel  concisely  states  tbe  propo- 
sition  of  the  general  term  justices  to  be  that 
tbe  plaintiff  had  no  easement  wbich  can  be 
taken  by  the  running  of  trains,  and  he  earnest- 
ly and  ingeniously  seeks  to  sustain  its  correct- 
ness.    The  argument  is  that,  although  such 


items  may  properly  enter  into  the  estimate  of 
damages  suffered  in  the  past,  the  trespass  itself 
consists  only  in  the  maintenance  of  a  perma- 
nent structure  in  the  street,  and  the  lawful 
operation  of  the  company's  franchises,  in  tbe 
running  of  trains  upon  tbe  structure,  whatever 
may  be  the  incidents  attendant,  if  necessarily 
so,  cannot  afford  grounds  for  an  award  of 
compensation,  when  the  company  seeks  to  ac- 
quire or  to  condemn  the  rights  of  the  abutting 
property  owner.  Tbe  argument  is  rested 
almost  wholly  upon  our  decision  !n  Fcbes  ?. 
Borne,  W.  &  0.  R.  Co.,  121  N.Y.  505. 8  L.  R.  A. 
453.  That  decision  is  very  much  misappre- 
hended when  it  is  sought  to  make  use  of  it  ss 


Tbe  alternative  damages  to  be  awarded  are  an 
assessment  of  the  value  of  private  property  taken 
for  public  use  in  accordance  with  the  constitu- 
tional requirement,  fiemheimer  y.  Manhattan  B. 
Oo.  a6Abb.N.a88. 

The  injunction  of  a  court  of  equity  and  its  alter- 
Datiye  dama^res  are  to  be  deemed  a  substitution  for 
condemnation  proceedings  with  the  practical  dif- 
ference only  that  in  the  one  case  the  corporation  Is 
tbemovlnfr  party,  and  In  the  other  tbe  landowner. 
American  Dank  Note  Co.  ▼.  Metropolitan  Kiev.  JEL 
Co.  i29  N.  Y.  2S& 

Tbe  Inquiry  Into  the  fee  value  is  predicated  upon 
the  idea  that  tbe  defendant  has  to  take  tbe  prop- 
erty at  the  value  found  in  order  to  escape  the  in- 
junction. It  would  seem  that  defendant  would 
have  no  choice  in  the  matter  and  that  it  would  be 
Bubetantlaliy  bound  by  the  judgment  to  take  the 
property  at  tbe  value  found.  Boberts  v.  New  York 
BJev.  K.  Co.  18  L.  K.  A.  499, 128  N.  Y.  45S. 

In  Sutro  ▼.  Metropolitan  Elev.  R.  Co.,  137  N.  Y. 
060,  the  court  says :  **In  tbe  present  case  the  usual 
action  is  brought  by  tbe  owner  of  property  to  re- 
cover past  damages  for  diminution  of  rentals  In  con- 
sequence of  tbe  railway,  and  for  damages  for  the 
permanent  impairment  in  yalue  of  the  property 
caused  thereby." 

That  form  of  action  baa  been  utilized  in  numer- 
ous cases,  as  will  appear  from  the  following:  Aben- 
droth  V.  Manhattan  R.  Co.  U  L.  H.  A.  684. 122  N.  Y. 
1;  Bhepard  v.  Manhattan  R.  Co.  181  N.  Y.  215:  Bis- 
choff  V.  New  York  Elev.  R.  Co.  188  N.  Y.  257;  Knox 
Y.  Metropolitan  Elev.  R.  Co.  68  Hun,  617;  Bperb  v. 
Metropohtan  Elev.  R.  Co.  61  Hun,  589;  Sobel  v.  New 
York  Elev.  R.  Co.  81  N.  Y.  S.  R.  114:  Hocbhalter  v. 
Manhattan  R.  Co.  81  N.  Y.  &  K.  112;  Jefferson  y. 
New  York  Elev.  B.  Co.  88  N.  Y.  8.  R.  916;  Seebacb 
Y.  Metropolitan  Elev.  R.  Co.  44  N.  Y.  8.  B.  827:  Jor- 
dan V.  Metropolitan  Elev.  R.  Co.  44  N.  Y.  8.  R.  828: 
Bmltb  V.  New  York  EleY.  R.  Co.  44  N.  Y.  8.  R.  875; 
Moss  V.  Manhattan  R.  Co.  85  N.  Y.  &  R.  798:  Berg- 
man Y.  Manhattan  R.  Co.  89  N.  Y.  8.  R.  15(1;  Sperb 
Y.  Metropolitan  EleY.  R.  Co.  187  N.  Y.  596;  Bookman 
V.  New  York  Elev.  R.  Co.  137  N.  Y.  802;  Suarea  y. 
Manhattan  R.  Co.  89  N.  Y.  S.  R.  549;  Mattlage  y. 
New  York  Elev.  R.  Co.  48  N.  Y.  &  R.  688. 

Attention  is  called  to  the  facts  that  in  following 
the  doctrine  of  the  Henderson  Case  the  court  has 
never  attempted  to  justify  it;  that  the  equity  suit 
is  now  commonly  made  to  take  tbe  place  of  con- 
demnation proceedings;  that  although  the  court 
refuse  to  permit  a  reooverr  of  fee  damage  in  an  ac- 
tion for  trespass,  that  resolt  may  be  attained  by 
simply  inserting  a  prayer  for  injunction  in  the 
complaint ,  that  for  the  purpose  of  awarding  fee 
damages  in  a  law  action  the  trespass  will  not  be 
presumed  to  be  permanent  while  it  is  strongly  in- 
timated that  the  defendant  could  not  submit  to  the 
injunction  to  escape  payment  of  the  fee  damage  in 
the  equity  suit  because  the  interests  of  the  public 
require  the  trespass  to  be  permanent:  that  the  suit 
Is  now  regarded  as  simply  one  lor  recovering  dam- 

20  L.  R.  A. 


ages ;  and  that  a  well-deflned  and  apparently  per* 
manent  exception  is  made  to  tbe  rule  so  long  aad 
persistently  adhered  to— that  equity  wBl  not  enters 
tain  a  suit  for  damages. 

Thus  far  the  doctrine  has  only  been  applied  to  do 
justice  to  a  private  citlsen  who  baa  been  injured  hf 
the  construction  of  a  pnbl*c  improYement  and  at 
the  same  time  save  the  public  from  incon  Yenlenoe; 
and  the  case  is  a  good  Illustration  of  tbe  old  prac- 
tice of  equity  to  mould  Its  relief  to  suit  the  ezigeQ- 
desof  the  case,  and  the  exception  may,  perhaps, 
ncYcr  be  extended  beyond  analogous  cases. 

The  rtdinge  under  the  Englitih  etatttte. 

Since  the  doctrine  of  the  English  statute  has  been 
to  some  extent  adopted  in  this  country,  it  may  not 
be  amiss  to  show  the  course  which  tbe  English  de- 
cisions have  taken  under  that  statute. 

If  the  case  is  not  one  of  wbich  the  court  wonld 
have  taken  Jurisdiction  prior  to  the  act,  it  will  not 
take  since  that  thn.9,  Scott  y.  Raymeat,  Jl  R.  7  £q. 
112. 

The  statute  does  not  extend  the  Jurisdiction  of 
the  court  to  cases  where  there  is  a  plain  common- 
law  remedy,  and  where,  t)efore  the  statute,  tha 
court  would  not  haYC  interfered.  Wicks  y.  Hund 
IJohns.  (V.  a)  Eng. Rep.  878. 

The  court  has  discretion  to  refuse  to  award  dam- 
ages if,  in  its  opinion,  they  may  be  reoovered  at 
law.  Swalne  y.  Great  Northern  R.  Co.  4  De  O.J. 
&S.211. 

The  discretion  must  be  exercised  in  such  a  way 
as  to  prevent  defendant  from  doing  a  wrongful  sot 
and  thinking  that  he  could  pay  damages  for  it. 
Smith  v.  Smith,  lb  R.  20  Eq.  605. 

2n  injunction  suits. 

If  the  plalnUlf  had  no  right  to  come  into  equity 
at  the  time  of  bringring  the  suit  for  injunction,  tbe 
court  will  not  inquire  into  the  damages.  Durell  v. 
Pritchard,  L.  R.  1  Ch.  244. 

The  master  of  the  roils  said  in  Aynsley  y.  Glover, 
L.  it.  18  Eq.  554:  ^'It  never  could  have  been  meant, 
and  I  do  not  suppose  it  will  ever  be  held  to  mean, 
that  in  all  cases  the  court  of  its  own  will  and  pleas- 
ure, or  at  its  own  mere  caprice,  will  substitute 
damages  far  an  injunction.  The  discretion  being 
a  reasonable  one,  should  be  reasonably  exercised, 
and  it  must  depend  upon  tbe  special  clsoumstanoea 
of  the  case  whether  it  ought  to  be  exercised.  Tbe 
power  has  been  conferred,  no  doubt  usefully,  to 
aYoid  the  oppression  which  is  someUmea  practiced 
in  these  suits  by  a  plaintiff  who  is  enabled—Idonot 
like  to  use  the  word  *extort*  but  to  obtain  a  very 
large  sum  of  money  merely  t)ecause  he  has  a  legal 
right  to  an  inju  notion.  I  think  the  act  was  adopted 
in  some  sense  or  another  to  prevent  that  oourse 
being  successfully  adopted.*^ 

A  plaintiff  cannot  be  compelled  to  glYC  up  his 
house  and  take  pecuniary  compensation  for  it  be* 
cause  it  is  more  convenient  for  defendant.  SmiUi 
Y.  Smith,  L.  B.  80  Eq.  505. 
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an  autbority  for  sacb  a  doctrine.  In  that 
case  the  question  presented  grew  out  of  the 
operati<^n  of  a  steam  surface  railroad  upon  the 
bed  of  the  street,  and  related  to  the  right 
of  an  abutting  owner,  whose  property  was 
bounded  by  the  exterior  line  of  the  street,  to 
bold  the  railroad  company  liable  for  cod  Re- 
quential  injuries.  We  held,  reversing  a  judg- 
ment recovered  by  the  plaintiff,  that  no  such 
liability  existed  and  that  there  was  no  legal 
distinction  between  the  case  of  a  surface  rail- 
road operated  by  horses  and  one  operated  by 
steam  power.  W  hen  the  use  of  either  becomes 
unreasonable,  excessive,  or  exclusive,  then  it 
might  be  proper  to  demand  the  interference  of 


a  court  of  equity:  but  there  is  nothing  In  the 
mere  change  in  the  motive  power,  though  con- 
stituting a  different  street  use,  which  created 
any  right  in  the  adjoining  landowner  to  recover 
damages.  In  reference  to  the  Story  Case,  90 
N.  Y.  122.  43  Am.  Rep.  146,  which  had  been 
cited,  we  held  that  it  was  not  intended  to  over- 
rule or  change  the  law  in  regard  to  steam  sur- 
face railroads,  and  the  discussion  of  that  cane 
was  conducted  with  respect  to  the  effect  claimed 
for  it  upon  that  law.  Judge  Peckham,  who 
delivered  the  opinion  in  the  Fobea  Case,  in 
speaking  of  the  character  of  the  street  obstruc- 
tion caused  by  the  elevated  railroad,  was  con- 
sidering  the   structure    itself,    and    how   it 


Where  a  building  obetruotinff  andent  llffhts  is 
permitted  to  be  completed  before  proceedings  are 
taken  for  a  mandatory  injunction  to  compel  its 
removal,  the  injunction  will  be  refused,  but  an  in- 
quiry as  to  damages  awarded.  Stanley  v.  Shrews- 
bury, L.  B.  19  Bq.  020:  Martin  v.  Headon,  L.  R.  2  Eq. 
425. 

The  court  may  award  damages  for  interrupting 
ancient  lights,  although  a  oase  for  mandatory  in- 
junction against  the  whole  building  is  not  made 
out.  London  Brew.  Co.  v.  Tennant,  L.  R.  9  Ch. 
«18. 

If  the  plaintiff  has  delayed  so  long  that  an  in- 
junction will  not  be  granted  against  the  erection 
of  a  building  which  cuts  off  his  light  and  air,  the 
court  may  neverthek'ss  retain  the  case  and  award 
damages.    Johnson  v.  Wyatt,  2  DeG.  J.  &  8. 18. 

And  a  similar  ruling  was  made  in  Senior  v.  Paw- 
son,  L.  B.  8  Eq.  8au,  but  the  coart  said:  "It  is  only 
In  very  exceptional  oases  that  a  defendant  who  has 
erected  buildings  obstructing  the  light  and  atr  of 
plaintiff  will  be  considered  as  entitled  as  it  were  to 
a  compulsory  sale  of  plaintiflTs  property  and  thus 
become  purchasers  of  property  to  which  otherwise 
they  would  have  no  right.**  And  it  is  said  that 
there  were  at  that  time  only  two  oases  in  which  it 
had  been  done. 

In  a  suit  to  enjoin  the  pulling  down  of  a  wall 
which,  after  the  institution  of  the  suit,  had  been 
replaced  and  the  intention  to  pull  it  down  aban- 
doned, and  therefore  the  cause  for  the  injunction 
had  been  removed,  the  court  awarded  the  damages 
already  incurred.   Oatton  v.  Wyid,  82  Beav.  280. 

Although  plaintiff  has  delayed  so  long  that  he 
cannot  enforce  the  restrictive  covenants  inserted 
in  a  deed  for  the  benefit  of  another  estate,  the 
court  may  retain  the  case  to  award  damages. 
Eastwood  V.  Lever,  4  DeO.  J.  &  S.  114. 

Instead  of  enjoining  municipal  authorities  from 
raising  a  footway  so  as  to  interfere  with  the  en- 
tranoe  to  plalntiff^s  shop,  damages  were  awarded. 
Wedmore  v.  Bristol,  11  Week.  Bep.  186. 

In  McHae  v.  London,  B.  &  8.  a  B.  Co.,  87  L.  J.  Ch. 
SS7,  the  suit  was  to  enjoin  a  railroad  company  from 
continuing  to  occupy  premises  for  which  it  had 
not  made  compensation,  and  the  oourt  ascertained 
and  awarded  the  damages,  although  In  the  mean- 
time the  plaintilTs  estate  in  the  premises  had 
terminated. 

The  compensation  is  not  such  as  can  be  obtained 
at  law  for  the  injuries  occurring  day  by  day,  but 
once  for  all  compensation  for  having  the  right  de- 
stroyed.  Stokes  V.  City  Offices  Go.  18  L.  T.  N.  S.  81. 

A  mandatory  injunction  should  not  be  granted, 
where  damages  will  afford  adequate  compensation 
for  the  injury  done.  Insenberg  v.  East  India 
House  Estate  Co.  88  L.  J.  Ch.  892. 

The  inquiry  into  damages  may  be  undertaken  in 
patent  cases,  where  pending  the  suit  the  patent  has 
ezpirod.    Davenport  v.  Rylands,  L.  B.  1  Eq.  802. 

A  suit  for  infringement  of  a  patent  will  not  be 
retained  for  the  mere  purpose  of  giving  relief  in 


damages,  if  the  bill  is  filed  so  immediately  before 
the  expiration  of  the  patent  as  to  have  rendered  it 
impossible  to  have  obtained  an  Interlocutory  in- 
junction.   Betts  V.  Oallais,  L.  R.  10  Bq.  882. 

In  8wU$  for  vpeeijlo  performance. 

Damages  may  be  awarded  in  lieu  of  specific  per- 
formance. Cory  V.  Thames  Iron  Works  ft  8.  B.  Co. 
U  Week.  Rep.  689. 

Equity  will  not  retain  the  case  to  award  damages 
if  it  is  of  a  class  over  which  it  has  no  Jurisdiction 
to  decree  specific  performance.  Rogers  v.  Challis, 
27  Beav.  175. 

Damages  will  not  be  decreed  in  a  case  which  is 
not  a  proper  one  for  speciflo  performance.  Chin- 
nook  V.  Seinsbury,  80  L.  J.  Ch.  409. 

Where  a  plaintiff  oomes  into  ohanoary  f  or  speciflo 
performance  of  a  contract  which  cannot  be  per- 
formed at  all,  damages  cannot  be  given  in  lieu  of 
speciflo  performance.  There  can  be  no  relief  where 
a  bill  is  filed  for  damages  only.  Mlddleton  v.  Mag- 
nay,  2  Hem.  ft  M.  288. 

If  no  agreement  Is  shown  of  which  specific  per- 
formance could  be  decreed,  there  is  no  Jurisdiction 
to  as-geas  damages.  Lewers  v.  Shaftesbury,  L.  B.  S 
Eg.  270. 

If  the  right  to  specific  performance  la  barred  by 
the  statute  of  limitations,  the  damages  cannot  be 
assessed.    La  very  v.  Pursed,  L.  B.  89  Ch.  Dl  v.  618. 

In  a  suit  to  compel  specific  performance  of  an 
agreement' to  allot  shares  of  a  corporation  which 
had  all  been  allotted  to  other  persons,  the  court 
will  not  retain  the  case  to  assess  damages.  Fergu- 
son v.  WUson,  L.  B.  2  Ch.  77. 

Although  the  oourt  has  not  Jurisdiction  to  com- 
pel specific  performance  of  a  contract  to  build  a 
house,  if  it  acquires  Jurisdiction  of  the  suit  on 
other  grounds,  it  may  award  damages  in  lieu  of 
specific  performance.  Soames  v.  Edge,  1  Johns. 
(V.  C.)  Eng.  Rep.  809;  Mlddleton  v.  Greenwood,  2 
DeG.  J.  ft  S.  142. 

In  a  suit  to  compel  specific  performance  of  a  con- 
tract to  grant  a  lease  entered  into  by  a  mortgagor, 
which  relief  cannot  be  granted  because  the  mort- 
gagee refuses  to  ratify  it,  the  court  awarded  dam- 
ages, although  plaintiff  had  reason  to  believe  that 
specific  performance  could  not  be  obtained.  Howe 
V.  Hunt,  81  Beav.  420. 

Damages  will  not  be  awarded  in  lieu  of  speciflo 
performance,  where  plaintiff  has  done  an  act 
which  disentitles  him  to  have  the  contract  per- 
formed.   Collins  V.  Stuteley,  7  Week.  Rep.  710. 

If  plaintiff  bring  a  suit  for  specific  performance 
of  a  contract  to  lease  and  the  term  is  allowed  to  ex- 
pire before  the  case  is  brought  to  trial,  the  oase 
will  not  be  retained  for  damages.  DeBrassao  ▼. 
Martyn,  11  Week.  Bep.  llfiO. 

Upon  the  question  of  the  effect  of  defendant's  In- 
ability to  perform  upon  the  Jurisdiction  of  equity 
over  the  suit,  see  Morgan  v.  Bell,  10  L.  K.  A.  614, 
and  ^wtt^  8  Wash.  554.  H.  P.  P. 
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amonntcd  to  a  perm nn en t.  exclusive  and  abso- 
lute appiopriatioD  of  a  poilion  of  the  street. 
He  ^as  Dot  coDsideriog  the  question  of  inci- 
dental injuries  caused  by  the  interference  with 
easements  from  the  operation  of  the  road  by 
the  running  of  trains;  and  bis  opinion,  when 
read  in  connection  with  the  subject  under  dis- 
cussion, is  not  susceptible  of  the  construction 
placed  upon  it  by  the  court  below.  In  the 
Story  Com  the  finding  of  the  trial  court  was 
that  the  defendant  proposed  to  construct  an 
elevated  railroad  in  the  street,  and  in  front  of 
the  plaintiff's  premises,  and  the  question  for 
decision  was  whether  the  proposed  structure 
was  an  appropriation  of  the  street  which  in- 
vaded the  complainant's  easements;  and  it  was 
held  that  it  was,  and  thereby  took  plaintiff's 
property.  In  Judge  Peckham's  consideration 
of  the  Story  Case  be  had  in  mind  the  basis  of 
fact  for  its  decision,  and  that  was  the  nature, 
and  the  lawfulness  as  to  the  adjoining  owner, 
of  the  structure  which  the  railroad  com  pan  v  de- 
signed to  maintain  in  the  street.  In  the  F^ 
Caeewe  decided  that  there  was  no  taking  of  the 
plaintiff's  propertv  by  the  railroad  company  in 
operating  its  road  under  legislative  authority 
in  a  public  street,  in  the  soil  of  which  he 
possessed  no  interest;  while  in  the  Siory  Oaee 
the  question  was  altogether  different  in  the 
property  owner's  right  to  restrain  the  main- 
tenance of  a  structure  in  the  street,  which,  in 
its  peculiar  features  of  a  permanent  obstruc- 
tion to  access  and  of  a  permanent  exclusion  of 
air  and  liffht,  amounted  to  a  deprivation  or 
to  an  actual  taking-of  the  adjoining  landowner's 
property,  in  the  lessened  value  of  these  appur- 
tenant easements.  In  holding,  as  he  did,  that 
the  passage  of  the  numerous  trains,  at  short 
Intervals,  over  the  railway  structure,  consti- 
tuted an  inconsistent  and  excessive  stieet  use, 
and  that,  to  that  extent,  the  defendants  have 
taken,  and  will  hereafter  keep,  a  part  of  the 
plaintiff's  easements  of  light  and  air,  the  ref- 
eree was  clearly  right,  and  he  was  perfectly 
lustified,  in  fixing  the  amount  of  damages  to 
be  paid  by  the  defendant  in  order  to  obviate 
the  injunction,  in  refusing  to  exclude  the 
damages  caused  by  the  runnini^  of  trains. 

The  doctrine  of  the  elevated  rail  way  cases 
has  been  of  steady  and  consistent  growth  since 
its  rise  in  the  decision  of  the  Story  Case,  which 
converted  many  of  what,  under  previous  cir- 
cumstances of  street  railway  uses,  were  mere 
consequential  injuries,  into  invasions  of  the 
property  rights  of  adjoining  property  owners. 
The  theory  of  awarding  damages  in  actions 
against  the  elevated  railway  companies  has 
been  that  they  are  trespassers  as  to  abutting 
lotowners.  and  are  responsible  to  them  for 
such  injuries  as  may  be  proved  to  result  from 
their  wrongful  acts.  In  their  occupation  and 
use  of  the  street  they  take  from  the  abutting 
lotowners  a  portion  of  their  easements  in  the 
street,  without  making  compensation,  and 
hence  thev  are,  as  to  them,  illegally  there.  8ee 
Hane  v.  }/eiD  York  Elev.  R.  Co.  125  N.  Y.  164, 
11  L.  R.  A.  640;  American  Bank  Note  Co.  v. 
N'ew  York  Elev,  R,  Co,  129  N.  Y.  252.  The 
illegality  is  not  in  their  making  use  of  the  street 
for  their  corporate  purposes,  for  that  right  has 
been  competently  granted  to  them;  but  the  ille- 
gality of  their  acts  consists  in  their  appropriat- 
ing a  portion  of  the  adloining  owner's  property 
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rights  of  easements wftbont  first acqnf if ng  them 
by  negotiation,  or  by  condemnation  proceed 
ings.  In  all  of  the  cases  the  trespass  has  been  re 
garded  as  consisting  in  the  presence  of  the  ele- 
vated railway  structure,  and  in  the  passage  of 
cars  upon  it;  and  in  none  is  there  a  sugg^tlon 
tbat  the  structure  and  its  use  can  be  separated, 
in  considering  the  effect  upon  the  complaining 
property  owner.  In  Drucker  v.  Manhattan 
R,  Q?..  106  N.  Y.  157,  it  was  held  that  the 
structure  and  the  passage  of  trains  lessened  the 
easement  of  light;  the  smoke,  cinders,  gases, 
etc.,  affect  and  impair  the  easement  of  air; 
and  the  drippings  and  frequent  columns  inter- 
fere with  the  convenience  of  access;  and,  as 
abridging  these  easements  of  the  landowner, 
they  were  elements  of  damage.  In  tbe  AmcT' 
iean  Bank  Note  Go's  Case,  eupra.  Judge  Finch, 
who  wrote  in  the  Drucker  Ca9e,  referred  to 
what  it  had  decided  as  to  liability  for  dam- 
ages, and  defined  the  limitation  upon  the  right 
to  recover  to  be  found  when  the  acta  did  not 
'*pro  tanto  constitute  some  element  of  the  tak- 
ing." In  Kemoekan  v.  New  York  Blet,  R,  Co., 
ISS  K.  Y.  559,  it  was  said  by  Judtre  Andrews 
that,  under  circumstances  showing  an  inten- 
tion to  permanently  operate  the  road«  in  the 
character  and  purpose  of  the  structure,  the 
powers,  obligations,  and  expenditures  of  the 
company,  and  the  right  of  condemnation  given 
by  the  statutes,  "the  oonstruction  and  opera- 
tion of  the  read,  before  any  consummated 
right  has  been  acquired  by  the  defendants, 
whereby  the  owner  of  abutting  property  is  de- 
prived of  the  full  enjoyment  of  his  property, 
constitutes  an  injury  to  the  inheritance." 
There  is  no  authority  to  be  found  in  our  decis- 
ions to  support  the  proposition  contended  for, 
that  the  elevated  railroad  structure  is  alone  to 
be  considered  in  fixing  the  amount  to  be  paid 
by  the  company  in  order  to  acquire  the  right  to 
continue  to  operate  its  franchises  in  the  street. 
In  all  of  them  the  operation  of  the  road  is 
deemed  an  element  of  damage,  as  impairing 
and  lessening  the  landowner's  easement,  and  it 
is  to  be  considered  as  incidental  to  the  main- 
tenance and  use  of  the  structure.  In  a  decision 
by  a  general  term  of  the  same  department,  dif- 
ferently constituted,  however,  this  same  ques- 
tion was  rightly  decided,  and  according  to  the 
views  we  entertain.  We  are  informed  that  this 
decision — which  was  in  the  case  of  Suarez  v. 
Manhattan  R,  Co.  was  made  shortly  before 
the  decision  in  this  case,  but  was  not  known  to 
the  justices  below,  and  in  that  way  the  conflict 
in  opinions  is  accounted  for.  In  the  Suarez 
Case,  it  was  held  on  the  authoritv  of  the  iMhr 
Case,  104  N.  Y.  269,  that  the  defendant  was 
liable  for  the  operation  of  its  trains,  and  that, 
in  giving  the  defendant  an  opportunity  to  pay 
for  the  easements  taken  the  court  does  not  re- 
quire the  defendant  to  pay  for  the  right  to 
run  trains,  but  that  it  required  them  to  pay  for 
the  easements  taken  of  light,  air,  and  access, 
at  a  price  measured  by  their  lessened  value,  re- 
sulting from  the  unlawful  maintenance  of  the 
structure  and  operation  of  the  road  thereon. 
The  brief  opinion  which  was  delivered  by 
Justice  Barrett  is  reported  in  39  N.  Y.  B.  R. 
549,  and  was  concurred  in  by  JuHiees  Van 
Brunt  and  Patterson. 

The  principle  which  should  guide  an  award 
of  damages  to  be  paid  by  the  railroad  com- 
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pany  in  order  to  obviate  the  iojuDction  1g  the 
■ame  as  in  proceedings  under  the  statute  to 
condemn  property  for  the  railroad  use.  The 
injunction  of  the  court  and  the  alternative 
damages  are  deemed  to  be  a  substitute  for  those 
proceedings.  In  computing  the  alternative 
damages,  their  extent  and  the  elements  should 
be  the  same  as  would  be  considered  in  the  com- 
putation of  the  compensation  to  be  given  in 
proceedings  for  the  condemnation  of  lands  for 
a  railroad  use,  due  regard  being  had  to  the  dif- 
ferent characteristics  of  the  property  to  be 
taken.  American  Bank  Note  Co,  v.  New  York 
JSUv,  B.  Co.  129  N.  Y.  258.  If  the  defendants 
had  instituted  such  a  proceeding  in  invitum 
the  lotowner,  there  can  be  no  doubt  but  that 
they  would  be  obliged  to  pay  for  the  ease- 
ments of  light,  air,  and  access'taken  and  ap- 


propriated by  them  a  compensation  based  upon 
the  lessened  value  of  the  lotowner's  interest  in 
the  premises  through  the  continued  mainte- 
nance and  operation  of  the  elevated  railway. 
To  the  extent  that  his  street  easements  are  ap- 
propriated and  impaired,  hisadjoinini;  property 
may  be  shown  to  be  damaged.  It  is  needless 
to  further  discuss  the  question.  I  think  the 
decision  below  was  the  result  of  a  total  misap- 
prehension of  the  decision  in  the  Fobes  CasSf 
and  is  opposed  to  the  principle  of  all  of  our 
decisions  in  this  class  of  litigation. 

The  order  of  the  Oeneral  Term  sfwtUd  be  re- 
versed, and  the  judgment  entered  upon  the  re- 
port  of  the  referee  ehovld  be  affirmed,  with  coata 
in  both  courts  to  the  appellant. 

All  concur. 
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!•  The  promise  of  each  party  to  relln- 
qnlsh  hlfl  constttvilonal  rl^ht  to  a  Jury 
trial  is  a  sufficient  ooosldeTation  for  an  affree- 
ment  to  submit  the  oaae  to  the  oourt. 

8*  The  death  of  a  judge  before  decis- 
ion of  a  ciTll  caee  tried  before  him 
without  a  Jurjr  will  not  xelievo  a  party  from 
an  agreement  to  submit  the  ease  to  the  oourt 
without  a  Jury,  sinoesuch  an  agreement  must  be 

r  oonstrued  to  mean  a  trial  before  such  Judges  as 
may  happen  to  bo  on  the  bench  when  the  easels 
called  for  trlaL 

(June  2U 1866.) 

APPEAL  bj  defendant  from  an  order  of  the 
Superior  Court  of  Baltimore  City  grant- 
ing a  motion  of  plaintiff  to  strike  out  an  agree- 
ment to  try  the  case  without  the  aid  of  a  jury. 
Severeed, 

The  facts  suflQcientl^  appear  in  the  opinion. 

Argued  before  Robinson,  Roberts,  Bryan, 
McSheny,  and  Fowler,  JJ, 

Mesen,  John  P.  Poe  and  Frank  Ooa- 
nell,  for  appellant: 

The  entry  now  under  consideration  is  not 
simply^  a  waiver  of  a  Jury  trial  by  the  parties, 
but  it  is  a  solemn  contract,  made  a  matter  of 
record,  entered  into  by  virtue  of  a  constitu- 
tional provision.  It  always  takes  two  parties  to 
make  a  contract,  and  having  been  made  it  can- 
not be  broken  or  altered  without  the  consent  of 
both. 

Wheelerv.  New  Brunsvnek  dh  C  R.  Co,  115 
U.  8.  84,  20  L.  ed.  843. 

This  agreement  binds  the  parties  until  a  final 
verdict  and  judgment  has  been  entered  in  the 
case. 

Farmere  Bank  v.  Sprigg,  11  Md.  896. 


NoTB.— The  above  decision  on  the  effect  of  astip- 
ulation to  try  a  case  before  the  oourt  without  a 
jury  where  the  Judffe  of  the  court  dies  before  the 
ease  Is  tried  seems  to  be  an  entirely  novel  one. 


In  speaking  of  the  right  of  the  successor  of  a 
judge,  who  had  heard  a  case,  to  dispose  of  a 
motion  for  a  new  trial,  the  Bupreiiie  Court  of 
the  United  States  said:  "But  the  district  judge 
is  mistaken  in  supposing  that  no  one  but  the 
judge  who  renders  the  judgment  can  grant  a 
new  triaL  He,  as  the  successor  of  his  prede- 
cessor, can  exercise  the  same  powers,  and  lias 
a  right  to  act  in  any  case  that  remains  unde- 
cid^  upon  the  docket,  as  fully  as  his  prede- 
cessor could  have  done.  The  court  remains 
the  same,  and  the  change  of  the  incumbents 
cannot  and  ought  not,  in  any  respect,  to  injure 
the  rights  of  litigant  parties." 

lAfe  A  F,  Ins,  Co,  of  New  York  y,  Wilson, 
88  U.  S.  8  Pet.  803,  8  L.  ed.  953. 

A  constitutional  right  acquired  by  the  agree- 
ment in  this  case  and  made  a  part  of  the  rec- 
ords of  the  courts  cannot  be  thus  stricken 
down. 

On  the  contrary  when  the  character  of  the 
action  remains  unchanged,  and  the  case  re- 
mains to  be  tried  upon  the  issues  joined  at  the 
time  of  the  agreement  that  the  court  shall  de- 
termine the  controversy,  was  made,  there  is  no 
power  in  the  court  to  say,  at  the  instance  of 
one  party  without  the  consent  of  the  other, 
that  the  case  shall  be  tried  before  a  jury. 

7  Lawson,  Rights,  Rem.  <&  Pr.  §  8790; 
Marsh  V.  Brown,  57  N.  H.  178;  St.  Paul  Dis- 
tilling Co,  V.  Pratt,  45  Minn.  215;  fiaird  v. 
New  York,  74  N.  Y.  882;  Third  Nat  Rank 
of  Malone  v.  Shields,  55  Hun,  274;  Bantle  ▼. 
&e6«,  28N.  Y.  S.  R.  881. 

Messrs.  John  V.  L.  Findlay  and  Henry 
W.  Fox,  for  appellee: 

The  agreement,  by  the  very  nature  of  the 
esse,  was  a  consent  to  try  before  the  judge 
who  then  sat  on  the  bench  of  the  court,  and 
for  the  reason  that  he  was  familiar  with  the 
points  of  pleading  involved  in  the  case.  That 
agreement  was  carried  out  to  tb^  letter.  It 
only  failed  of  its  purpose  by  an  act  of  God. 
The  reason  of  the  agreement  having  ceased. 


As  to  the  question  of  consideration,  see  geneiw 
ally  Hamer  v.  Sidwaj,  12  L,  B.  A.  463,  and  noU^ 
124  N.  Y.  68a. 
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one  woiiM  suppose  tliat  the  agreement  ought 
to  cease  also.    Itatione  eeasante  lex  ceB»at, 

Carthage  v.  Buckner,  8  111.  App.  152;  ffea- 
cock  V.  /ttJufr^tf,  108  111.  642;  1  Thompson, 
Trials,  §  2;  Cross  v.  State,  78  Ala.  480;  Gage 
▼.  Commercial  Nat,  Bank,  86  111.  871;  Broion 
▼.  CIvenotDorth,  51  Tex.  469;  Dean  ▼.  Stoeeney 
51  Tex.  242;  State  v.  Ihuehet,  83  La.  Ann. 
1154;  Brown  v.  State,  89  Ga.  840;  Bfffgs  v. 
/.^.Vtf,  70  Cal.  447;  Noel  v.  Denman,  76  Tex. 
806;  McCarihy  v.  Missouri  E.  Co.  15  Mo.  App. 
885. 

Fowler,  /.,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  in  the  su- 
perior court  of  Baltimore  city,  and,  the  case 
oeing  ready  for  trial,  it  was,  as  appears  by  the 
docket  entries,  on  the  2d  .April,  1892,  submit- 
ted by  agreement  of  counsel  to  the  court  for 
determination  without  the  intervention  of  a 
jury.  The  trial  proceeded  before  the  late 
Judge  Stewart,  one  of  the  judges  of  the  su- 
preme bench  of  Baltimore  city,  who  was  then 
sitting  in  the  superior  court,  and  the  case  was 
fully  argued  by  counsel  representing  both  par- 
ties. Judge  Stewart  died  in  August,  1892,  no 
decision  of  the  case  having  been  rendered  by 
him.  Subsequently  the  papers  were  returned 
to  the  superior  court  by  Judge  Stewart's  legal 
representatives.  On  the  2ist  January,  1898, 
the  plaintiff  moved  "to  strike  out  the  submis- 
sion of  the  case  to  the  court  without  the  inter- 
vention of  a  jury;  because  the  late  Judge  Stew- 
art, before  whom  the  case  was  tried,  died 
before  its  determination,  and  that  the  case  be  set 
down  for  trial  at  an  early  day  in  the  usual  way, 
before  court  and  jury."  This  motion  was 
heard;  and  an  order  was  parsed  striking  out 
the  agreement  to  try  the  case  without  the  aid 
of  a  jury.  From  this  order  the  defendant  has 
appealed.  The  Constitution  of  Maryland  (art. 
4,  ^  8)  provides  that  "the  parlies  to  anv  cause 
may  submit  the  same  to  the  court  fordetermi- 
nntion  without  the  aid  of  a  jury."  It  is  appar- 
ent, therefore,  that  under  this  familiar  provis- 
ion of  our  Constitution  a  jury  may  be 
dispensed  with  by  agreement  of  the  parlies  in 
civil  cases,  and  the  only  question  before  us  is 
whether  this  agreement  is  binding  upon  both 
parties  to  it,  and,  if  so,  how  long.  We  say 
"civil  cases/'  because  the  question  as  to  what 
effect  such  an  agreement  would  have  in  a  crim- 
innl  proceeding  is  not  now  before  us. 

In  order  to  avoid  the  contusion  which  in- 
evitably follows  if  what  the  parties  here  did  be 
regarded  as  an  agreement  or  contract,  it  was 
suggested  that  there  is  nothing  contractual 
about  it,  and  that  it  amounts  to  nothing  more 
than  a  waiver.  A  number  of  authorities  hold- 
ing that  a  party  has  a  right  to  withdraw  his 
waiver  of  a  jury  trial  were  relied  on  to  justify 
the  action  of  the  court  below.  Without  exam- 
ining these  ca.ses  in  detsil,  it  is  sufficient  to  say 
that  some  of  them  aie  based  upon  statutes  pe- 
culiar to  the  state  in  which  such  decisions  were 
rendered,  and  others  upon  the  ground  that  a 
mere  waiver  is  not  binding.  But  we  place  our 
conclusion  on  what  we  think  is  the  plain  mean- 
ing of  the  provision  of  our  own  Constitution 
upon  this  subject,  namely,  that  the  parties  to  a 
civil  cause  must  agree  thereto  before  the  aid  of 
a  jury  can  be  dispensed  with.     We  believe  the 
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universal  practice  of  the  state  is  In  accord  with 
this  construction,  for  it  has  never  uren  su<^,(rest- 
ed  that  either  parly  in  a  civil  CAse  can,  wiibout 
the  consent  of  the  other,  avoid  t  jury  trial; 
and  in  the  case  at  bar  it  appears  by  the  docket 
entries  that  the  jury  was  dispensed  with  bf 
agreement.  As  said  by  the  late  Justice  Miller 
in  W/iee-erY.  New  Brunswick  A  C.  K  Co.,  115 
U.  S.  34.  29  L.  ed.  343:  "To  annul  or  set 
aside  this  contract,  fairly  made,  requires  the 
consent  of  both  parties  to  it,  as  it  did  to  make 
it."  But  is  the  agreement  a  valid  one?  It  was 
urged  that  there  is  no  consideration  to  support 
it.^  We  think,  however,  the  consideration  is 
ample.  Bach  party  promised  or  agreed  with 
the  other  that  he  would  relinquish  his  consti- 
tutional right  to  a  jurv  trial,  and  the  forbear- 
ance to  exercise  a  legal  right  has  always  becD 
held  to  be  a  sufficient  consideration  to  support 
a  contract;  one  of  the  most  frequent  illustra- 
tions of  this  kind  of  consideration  being  a  for- 
bearance to  sue.  But  the  further  contention  of 
the  appellee  is  that,  although  it  be  admitted 
that  the  submission  of  the  case  constiiutcs  a 
valid  agreement,  yet  It  must  be  construed  as  an 
agreement  to  try  the  case  before  Judge  Stewart, 
who  happened  to  be  the  judge  then  assieoed  to 
that  court,  and  that,  he  being  dead,  the  con- 
tract is  impossible  of  execution,  and  therefore 
void.  However,  neither  the  terms  of  the  con- 
tract itself  nor  the  inferences  which  may  be 
drawn  therefrom  would  seem  to  warrant  such 
a  conclusion.  If  the  intention  was  that  the 
trial  was  to  be  had  before  the  judge  then  sitting, 
and  before  no  other  judge,  such  intention 
should  have  been  expres.^.  Assuming  that 
the  judge  of  a  court  Is  to  be  considered  as  the 
court,  it  must  be  remembered  that  Judge  Stew- 
art was  not  the  judge  of  the  superior  court,  for 
there  is  no  such  officer  known  to  the  Constitu- 
tion. He  was  one  of  the  judges  of  the  su- 
preme bench,  which  had  assigned  him,  for  the 
time  being,  to  the  superior  court.  Any  other 
judge  of  the  supreme  bench,  or  any  two  or 
more  of  them,  when  so  assigned  to  ibat  court, 
would  have  constituted  the  court  in  the  same 
sense  in  which  the  jud^e  then  sitting  may  be 
\  said  to  constitute  it.  If,  as  was  intimated,  the 
agreement  was  made  because  of  Judge  Stew- 
art's familiarity  with  the  case,  he  having  tried 
it  once  before,  such  intention  should  have  been 
expressed  in  the  agreement,  for  it  is  not  to  be 
assumed  that  parties  agree  to  submit  their  cases 
to  the  court,  rather  than  to  the  jury,  because 
of  some  peculiar  knowledge  of  the  facts  oo  his 
part,  nor  because  of  his  personal  views  and 
characteristics.  There  are  cases  in  which  the 
facts  are  not  disputed,  and  the  law  is  doubiful» 
and  others  in  which  the  reverse  condition  ma^ 
exist.  In  the  former,  for  the  sake  of  conveni- 
ence, expedition,  and  economy,  the  court  is 
generally  selected  as  the  more  appropriate  tri- 
bunal, while  in  the  latter  the  jury  found  the 
facts,  and  the  court  declared  the  law.  The 
construction  contended  for  by  the  appell  e 
might  lead  to  great  inconvenience,  not  only  in 
the  courts  of  Baltimore  citv,  but  in  the  other 
circuits  of  the  state;  for.  if  the  case  can  only 
be  tried  before  the  judge  who  happens  to  be 
on  the  bench  when  the  asreement  to  submit  is 
made  and  entered  upon  the  docket,  the  other 
judges  of  the  supreme  bench  of  Baltimore  city» 
or  of  any  of  the  circuits,  as  the  case  may  !»» 
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would  be  practically  diBqualified  In  all  cases 
submiited  in  their  aosence.  Thus  many  cases 
which  are  submitted  to  the  court  without  the 
aid  of  a  Jury  in  order  to  expedite  the  trial 
would  be  continued  from  term  to  term  until  it 
was  possible  to  have  the  court  organized  ex* 
actly  as  it  was  when  the  cause  was  submitted. 
We  think  the  more  reasonable  construction  to 
be  placed  upon  this  provision  of  the  Constitu- 
tion is  that,  when  the  case  is  submitted  to  the 
court  for  determination,  the  Judge  or  Judges 
who  happen  to  be  on  the  bench  when  the  case 
comes  on  for  trial  is  the  court  to  which  the 
case  is  submitted. 

Some  question  was  made  as  to  how  long  the 
agreement  would  be  binding.  In  regard  to 
this  question,  we  think  there  ought  to  be  no 
difficulty.  The  object  of  the  agreement  evi- 
dently is  to  have  the  court  determine  or  decide 
the  case submitted;andunti]  tbatresulthas been 
reached,  or  something  happens  which  renders 
Buch  a  result  impossible,  the  agreement  should 
be  continued  in  full  force.  Thus  in  Farmers 
Bankr.  Sprigg,  11  Md.  896,  it  is  held  to  be  well 
settled  that  agreements  made  in  a  cause  at  the 
first  trial  are  valid  in  a  second  trial  upon  proce- 
dendo. And  in  Woodruff  v.  Munroe^  83  Md. 
157,  the  same  view  is  expressed,  and  the  court 
adds:  "The  terms  [of  the  contract]  are  gen- 
eral, and  contain  nothing  from  which  it  could 
be  inferred  that  it  was  the  intention  of  tlie 
parties  to  limit  its  operation  to  the  first  trial." 
What  we  have  said  refers  exclusively  to  civil 
cases.  The  waiver  of  right  to  Jury  trial  in 
criminal  proceedings  would  present  other  and 
different  questions,  with  which  we  are  not 
now  concerned.  Order  reversed,  with  costs.to 
appellant. 

Order  reverted,  andeauee  remanded. 


MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION 

f>. 

John  E.  HURST,  Appellee, 
and 
George  W.  ROBINSON.  Admr.,  etc.,  of  Al- 
fred B.  Faulkner,  Deceased,  Appt. 
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1.  The  iiumrable  interest  as  a  creditor 
of  an  aasAg^ee  of  a  life  insurance  pol- 
icy which  he  is  required  by  the  policy  to  show 
is  not  a  condition  of  recovery,  where  the  com- 
pany is  ready  to  pay  and  the  controversy  Is  be- 
tween the  claimants  onJy. 

8*  Suffleient  consideration  for  the  as- 
signment of  a  life  insurance  policy 
exists  where  parcnezship  money  has  been 
loaned  by  the  assignee  to  the  firm  of  which  the 
insured  was  a  member  and  which  became  in- 


solvent before  repayment,  where  the  Insured 
reoocrnized  that  the  loan  was  a  personal  favor  to 
himself. 

8*  The  lawv  of  Maryland  g^^ern  the 
rifg^hts  of  parties  in  that  state  under 
an  assig^nment  of  a  life  policy  issued  by 
a  New  York  corporation  to  a  citizen  of  Mary- 
land on  an  application  made  to  an  agent  of  the 
company  in  Baltimore. 

4*  A  moral  oblifration  Is  a  sufficient  consid- 
eration to  support  a  promise  to  pay. 

6.   The  insured  may  assign  a  life  policy 

payable.to  his  ^*  legal  represeutativee.** 

(June  21, 1898.) 

APPEAL  by  defendant  George  W.  Robin- 
son, administrator,  etc.,  of  A.  B.  Faulk- 
ner, deceased,  from  a  decree  of  the  Circuit 
Court  of  Baltimore  City,  in  favor  of  defend- 
ant Hurst,  in  an  interpleader  action  on  behalf 
of  the  Mutual  Reserve  Fund  Life  Association, 
to  determine  the  ownership  of  the  proceeds  of 
a  certain  life  insurance  certificate  upon  the  life 
of  Faulkner,  which  had  been  assigned  by  him 
during  his  lifetime  to  John  E.  Uurst.  Af- 
firmed. 

Argued  before  Robinson,  Gh,J„  and  Bryan, 
Mc^herry,  Fowler,  and  Roberts,  JJ. 

Mr.  Edwin  Har^ie  Smith,  for  appellee: 

The  defendant  corporation  chose  to  embark 
in  business  within  this  state  under  the  terms 
and  conditions  named  in  the  statute.  It  could 
not  by  paper  contrivances,  however  specious, 
withdraw  itself  from  the  operation  of  the  laws 
by  force  of  which  it  could  alone  do  business 
within  the  state. 

Fletcher  V,  New  York  L,  Ins.  Co.  18  Fed.  Rep. 
526;  Gardner  v.  Lewis,  7  Gill,  377;  Smith  v.  Mc- 
Atee,  27  Md.  438.  92  Am.  Dec.  641;  Cromwell 
V.  Royd  Canadian  Ins.  Co.  49  Md.  866,  83 
Am.  Rep.  258;  Universal  L.  Ins.  Co.  v.  Bac- 
hus,  51  Md.  28;  Ben  Franklin  Ins.  Co.  v.  Oil- 
leU,  54  Md.  212;  Norih  State  Copper  A  Gold 
Min.  Co.  V.  Fieid.  64  Md.  158;  Lafayette  Ins. 
Co.  V.  French,  59  U.  S.  18  How.  405,  15  L.  ed. 
451. 

If  this,  then,  is  a  Maryland  contract,  there 
can  be  no  doubt  that  under  our  statute  it  is 
assignable,  and  that  by  the  assignment,  which 
is  an  absolute  one,  the  assignor  devested  him- 
self of  all  interest  in  it,  and  the  legal  title 
thereto  vested  absolutely  in  the  assignee.  * 

Code,  art.  88,  §  63;  Harrison  v.  McConkey, 
1  Md.  Ch.  34,  Crawford  v.  Brooke,  4  Gill,  219; 
Whiting  v.  Independent  Mut.  Ins.  Co.  15  Md. 
826;  Emerick  v.  Coakley,  85  Md.  188. 

If  the  policy  were  not  assignable  under  New 
York  law  and  were  so  here,  a  Maryland  court 
would  be  bound  to  maintain  its  validity. 

Story,  Confl.  L.  28;  Davis  v.  Jaeguin,  5  Har. 
&  J.  109;  Wilson  v.  Carson,  12  Md.  75. 

But  the  appellants   have  wholly  failed  to 


NOTB.— As  to  the  right  to  asslgrn  a  policy  of  life 
Insurance,  see  note  to  Johnson  v.  Alexander 
(Ind.)  9L.  R.  A.  6fl0«  in  which  appears  some  conflict 
between  the  Maryland  cases  and  those  from  some 
other  Jurisdictions. 

AS  to  Insurable  Interest  In  life  generally,  see 
United  Brethren  Mut.  Aid  Boa  v.  McDonald,  1  L. 
B.  A.  288,  and  note,  IsS  Pa.  3934;  RltUer  v.  Smith,  2 
L.  R.  A.  844,  and  note,  70  Md.  261:  Roller  v.  Beam,  6 
L.  R.  A.  18S,  and  note,  86  Ya.  512;  Equitable  I#.  Assur. 
Boa  V.  Hazlewood,  7  L.  R.  A.  217,  and  note,  75  Tez. 
20  L.  R.  A. 


838;  Ulrioh  v.  Reinoehl,  18  L.  R.  A.  488,  and  note, 
148  Pa.  288:  Slmooke  v.  Grand  Lodge  A.  O.  U.  W. 
(Iowa)  15  L.  R.  A.  U4. 

As  to  validity  of  life  insurance  for  benefit  of  be- 
trothed wife,  see  Alexander  v.  Parker,  19  L.  R.  A. 
187,  and  nftte,  144  UL  — . 

For  sufficiency  of  consideration  of  contract,  see 
Hamer  v.  Sidway,  12  L.  K.  A.  468,  and  nnte,  124  N. 
Y.  538;  Lukens  App.  Us  L.  B.  A.  581,  and  note,  143 
Fa.  886. 


See  also  36  L.  R.  A.  271;  44  L.  R.  A.  417. 
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HABTL^in>  COUBT  OF  APPBATA 


Jttkb; 


•how  tTiat  tTie  policy  Ts  POt  m  fuTly  asslpaahle 
under  tbe  Kew  York  statute  as  it  ia  under 
ours.    In  reality  it  is  just  as  much  so. 

In  the  case  of  Si.  John  t.  American  Mi't. 
L,  Ins,  Co,  13  N.  Y.  87,  64  Am.  Dec.  529,  the 
New  York  court  of  appeals  says:  '*  The  poli- 
cies being  good  and  valid  in  the  hands  of  the 
apsnred  were  assignable  like  any  other  chose  in 
action."  / 

Bee  also  Qristoold  ▼.  Sawyer,  125  N.  Y.  411; 
Oreenwood  v.  Eotbrook^  111  N.  Y.  469;  Baron 
V.  Brummer,  100  N.  Y.  875;  Marcus  ▼.  St, 
Lovis  Mut  L.  Ins.  Go,  68  N.  Y.  626;  Barnes 
V.  Underwood^  47  N.  Y.  868;  MeOray  v.  Jfo- 
Cray,  12  Abb.  Pr.  8;  Phyfey.  Phyfe,  8  Bradf. 
46. 

The  words  **  leiral  representatives"  are  to  be 
construed  according  to  their  ordinary  mean- 
ing which  is  "executors"  or  * 'administrators." 

Griiwold  v.  Sawyer,  supra;  May,  Fire,  Life 
&  Aca  Ins.  g  178;  Angell,  Fire  &  Life  Ins. 
t^832;  1  Greenl.  Ev.  §278;  Cox  r.  Curwen,  118 
Mass.  198;  tiemnan  y.  Herchanis  Ins.  Go,  81 
N.  Y.  187. 

But  should  the  words  be  construed  to  mean 
the  next  of  kin  that  would  still  include  an  as- 
signee. 

J^ew  York  Mut,  L,  Ins.  Co.y,  Armstrong,  117 
U.  S.  691,  29  L.  ed.  997;  Ifew  York  L,  Ins. 
Co.  V.  Flack,  8  Md.  841.  66  Am.  Dec.  742; 
Saloway  v.  Strawbridge,  1  Kay  &  J.  871. 

Because  as  the  appellee  had  an  insurable 
Interest  in  the  life  of  the  debtor  at  the  time 
of  tbe  assignment  of  the  policy,  that  in- 
terest continues  although  the  statute  of  limita- 
tions would  have  barred  his  action  before  the 
debtor's  death  if  it  had  been  pleaded. 

Balby  y.  India  <t  L,  L,  Assur,  Co.  28  Eng. 
L.&  £q.  812;  EmerickY.  Goakley,  85  Md.  188: 
Trenton  Mvt.  I4.  db  F.  Ins.  Co.  y.  Johnson,  24 
K.  J.  L.  676;  Bawls  v.  American  MuL  L.  Ins. 
Co.  27  N.  Y.  296.  84  Am.  Dec.  280. 

A  creditor  has  an  insurable  interest  in  the 
life  of  his  debtor. 

Brorkway  y.  Mutual  Ben,  L.  Ins.  Co.  9  Fed, 
Rep.  265. 

A  creditor  of  a  firm  had  an  insurable  inter- 
est in  the  life  of  one  of  the  partners  thereof 
even  though  another  partner  may  be  entirely 
able  to  pay  the  debt  and  the  estate  of  the  de- 
ceased perfectly  solvent. 

Morrell  v.  Trenton  Mut.  L.  db  F.  Ins.  Co.  10 
Cush.  282,  67  Am.  Dec.  92;  11  Am,  &  En^r. 
Encyclop.  Law,  p.  8'20. 

The  moral  obligation  resting  upon  the  dece- 
dent is  a  sufflrient  consideration  to  support  his 
promise  to  pay. 

HawkesY,  launders,  1  Cowd.  289;  DrvryY, 
Briscoe,  42  Md.  154;  State  v.  Beigart,  1  Gill,  26. 
8«  Am.  Dec.  628;  Ellicott  v.  Turner,  4  Md. 
476;  IngersoU  y.  Martin,  58  Md.  75,  42  Am. 
Rep.  322. 

Messrs.  John  M.  Carter  and  F,  A. 
Thompson  fur  appellants. 

Roberts,  J.,  delivered  the  opinion  of 
the  court: 

The  appeal  in  this  case  is  taken  from  a 
decree  of  the  circuit  court  of  Baltimore  city. 
The  facts  disclosed  by  the  record  are  that 
Albert  B.  Faulkner,  a  member  of  the  firm 
of  Bruff,  Maddox  &  Faulkner,  some  time  in 
the  month  of  January,  1885,  applied  to  the 

20  L.  R.  A. 


appellee,  who  was  tn*  sen  Tor  member  of  the 
firm  of  Hurst,  Purneli  «&  Co.,  for  a  loan  of 
$2,000.  The  appellee  said  be  had  no  money 
to  loan,  but  that  he  would  loan  him  the 
firm's  money  to  the  amount  requested,  if  he 
could  be  convinced  that  he  was  safe  in  so 
doin^.  Faulkner  assured  him  of  the  solvency 
of  his  firm,  and  succeeded  in  obtaining  the 
loan.  Within  thirty  days  after  this  transac- 
tion the  firm  of  Bruff,  Maddox  &  Faulkner 
assigned  for  the  benefit  of  creditors,  and  in 
the  April  following  effected  a  compromise 
with  their  creditors  at  60  cents  on  the  dol- 
lar. The  appellee's  firm  were  subsequently 
paid  40  cents  on  the  dollar  of  their  claim, 
amounting  to  $800,  and  allowed  as  a  credit 
on  said  claim  the  sum  of  $150  for  account  of 
the  storage  of  certain  merchandise,  whidi 
reduced  the  indebtedness  of  Bruff,  Maddox 
&  Faulkner  to  the  sum  of  $1,047,  which 
amount  the  appellee  paid  to  his  firm.  From 
a  careful  examination  of  the  testimony  con- 
tained in  the  record,  we  think  there  can  bo 
no  reasonable  doubt  that  Faulkner  was  fully 
aware  of  the  fact  that  the  appellee  had  treated 
his  original  negotiation  witli  Faulkner,  in 
the  loan  of  $2,000,  as  a  personal  matter,  in 
which  he  allowed  his  confidence  in  Faulk- 
ner's integrity  to  control  his  conduct,  and 
that  his  firm  ought  not  to  be  the  loser  in  a 
matter  which  was  a  personal  favor  bestowed, 
and  not  a  business  transaction  for  the  benefit 
of  his  firm.  Faulkner  was  undoubtedly  cof^- 
nizant  of  these  facts,  and  of  the  fact  that  the 
appellee  had  reimbursed  his  firm  the  balance 
due  it,  and  in  his  subsequent  dealing  with 
the  appellee  he  manifestly  considered  him- 
self as  occupy ini;  towards  Hie  appellee  the 
same  relation  which  integrity  and  honesty 
had  imposed  upon  the  appellee  in  his  con- 
duct towards  his  own  firm.  This,  we  think, 
clearly  appears  from  the  testimony  of  Mr. 
Jones,  where,  in  answer  to  the  third  inter- 
rogatory, he  says:  ''Well,  Mr.  Faulkner 
told  me  on  several — many^^>ccasion8  subse- 
(^uent  to  his  failure  that  he  felt  badly  mor- 
tified, owing  Mr.  Hurst  and  Mr.  Robinson 
W.  Cator  certain  moneys  which  he  had  bor- 
rowed of  them,  and  that  they  were  aggravated 
with  him  that  he  should  have  borrowed  that 
money  when  he  was  on  the  verge  of  failing, 
and  that  they  had  so  expressed  themselves. 
I  said  to  Mr.  Faulkner  that  he  ought  to  do 
something  for  these  gentlemen ;' and  either 
he  suggested,  or  myself,—!  am  not  sure 
which, — that  he  would  take  out  or  send  to 
them  an  insurance  on  his  life  sufficient  to 
cover  the  debts,  (this  conversation  was  in 
reference  to  both  Hurst  and  Gator,)  so  that 
if  he  died  they  would  get  their  money ;  and 
he  told  me  of  several  parties  to  whom  he 
owed  money  that,  if  he  lived,  he  expected 
to  pay  them,  and  among  those  was  Hurst  and 
Cator,  and  I  was  another  one."  Further  on, 
Mr.  Jones,  in  answer  to  the  twelfth  inter- 
rogatory in  chief,  which  reads:  "Do  you 
know  on  what  grounds  Mr.  Hurst  objected  to 
signing  for  Hurst,  Pumell  &  Ck)?  Answer. 
He  objected  on  the  grounds  that  the  money 
which  Mr.  Frank  Faulkner  owed  him  was  a 
private,  confidential  loan,  upon  which  he 
made  nothing,  and  which  he  said  Mr.  Faulk- 
ner must  return  him. "    But,  if  any  doubts 
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mnain,  the  following  letter  ought  to  dissi- 
pate the  same:  "Phila.,  April  gist.  1886. 
Mr.  John  E.  Hurst,  Baltimore,  Md.— Dear 
Sir :  Last  June  I  offered  to  transfer  to  you 
*  policy  of  insurance  on  my  life  as  security 
for  the  balance  of  the  amount  due  you  by 
B. ,  M.  «fc  F. ,  but  you  said  you  preferred  not 
to  take  it  then,  because  Mr.  Brufl  had  agreed 
to  pay  you  the  balance  of  the  debt.  As  he 
has  failed  to  carry  out  the  compromise,  I 
hand  you  herewith  the  policy,  viz.  policy 
Ko.  33,838,  in  the  Mutual  Reserve  Fund 
Life  Ass'n,  N.  Y.,  for  $1,500.00,  which  I 
trust  you  will  accept  and  hold,  as  the  best 
aecurity  I  can  offer  you  now.  Please  ac- 
^owledge  receipt,  and  be  kind  enough  to  let 
me  know  how  much  has  been  paid  to  you. 
I  inclose  assignment  of  the  policy  in  dupli- 
•cate,  one  of  which  I  think  has  to  go  to  the 
Co.  in  N.  y. ;  and,  if  these  are  not  properly 
drawn,  will  you  please  have  two  properly 
drawn  by  the  agent  in  Baltimore,  and  for- 
ward to  me,  and  I  will  execute  them  at  once. 
Yours,  respectfully,  A.  B.  Faulkner." 

In  such  a  state  of  case  there  can  be  no  ne- 
cessity for  us  to  trouble  ourselves  with  any 
question  of  law,  as  it  is  purely  a  question 
of  fact.  The  appellee  considered  himself  a 
creditor  of  Faulkner,  and  Faulkner  admitted 
that  he  was,  and  in  seeking  to  discharge  the 
debt  he  has  resorted  to  a  method  which  in  no 
manner  involved  the  firm  of  Bruff,  Maddoz 
A  Faulkner,  or  detracted  from  the  assets  of 
the  firm,  but  he  wagered  his  own  life  in  its 
fulfillment;  and  he  had,  both  in  law  and 
morals,  a  perfect  ri^ht,  self-imposed  thoui2:h 
it  be,  to  insure  his  life  in  order  that  he  might 
thereby  be  able  to  give  indemnity  to  friends 
who,  m  financial  straits  had  assisted  him, 
and  he  at  the  same  time  had  deceived.  It 
was  not  only  justice  to  his  friends,  but  in 
the  highest  degree  honorable  to  himself.  If 
the  appellee  had  voluntarily  paid  for  Faulk- 
ner or  his  firm  a  sum  of  money  for  which  he 
was  under  no  legal  obligation  to  pay,  and, 
instead  of  insuring  his  life  for  the  benefit  of 
the  appellee,  he  had  executed  a  mortgage  in 
favor  of  Hurst  on  certain  property,  to  in- 
demnify him  against  loss,  could  it  be  fairly 
Argued  that  the  appellee  was  not  entitled  to 
the  benefit  of  the  indemnity,  or  that  Faulk- 
ner had  no  right  to  comply  with  the  dictates 
of  his  conscience  in  giving  the  indemnity? 
Acting  under  no  restraint,  but  freely  and 
voluntarily,  he  transferred  the  policy  in 
^question,  as  follows: 

**For  value  received,  I  do  hereby  assign, 
transfer,  and  set  over  unto  John  E.  Hurst,  of 
Baltimore  city,  the  abovB-named  certificate 
of  membership  and  all  sums  of  money,  in- 
terest, benefit,  and  advantage  whatsoever 
now  due,  or  hereafter  to  arise,  or  to  be  had 
or  made,  by  virtue  thereof,  to  have  and  to 
hold  unto  the  said  John  E.  Hurst.  In  wit- 
ness thereof  I  hereunto  set  my  hand  and  seal 
this  twenty-first  of  April,  one  thousand  eight 
hundred  and  eighty-six.  Alfred  B.  Faulk- 
ner. [L.  8.1  Executed  and  delivered  in  the 
presence  of  James  D.  Carter. 

**The  Mutual  Reserve  Fund  Life  Associa- 
tion hereby  consent  to  the  above  assignment, 
subject  to  the  conditions  of  the  certificate. 
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New  York,  May  5th,  1880.  J.  M.  Stevenson, 
Asst.   Secretary. " 

Our  attention  has  been  called  to  the  latter 
part  of  the  seventh  condition  of  the  certifi- 
cate, which  is  in  the  following  words :  **"  An 
insurable  interest  must  be  shown  by  all 
claimants  at  time  of  claim  hereunder ;  and 
claims  by  any  creditor,  as  beneficiary  or  as- 
signee, snail  not  exceed  the  amount  of  the 
actual  bona  fide  indebtedness  of  the  member 
to  him,  together  with  any  payment  made  to 
the  association  under  this  certificate  by  such 
creditor,  with  interest  at  six  per  cent ;  and 
this  certificate,  as  to  all  amounts  in  excess 
thereof,  shall  be  void."  It  is  claimed  by  the 
appellants,  but  we  think  erroneously,  that 
the  appellee  is  by  this  condition  required  to 
show  that  he  is  a  bona  fide  creditor  of  the 
assured.  If  the  controversy  here  was  be- 
tween tiie  appellee  and  the  association,  then 
there  might  be  some  force  in  the  argument, 
as  the  condition  is  intended  for  its  own  pro- 
tection, but  in  this  case  the  companv  is  no 
longer  a  substantial  party.  Having  filed  its 
bill  of  interpleader,  and  disclaimed  having 
any  interest  whatever  in  the  controversy,  ana 
declared  its  willingness  to  pay  the  avails  of 
the  policy  to  any  person  entitled  to  the  same, 
and  having,  by*order  of  the  court,  paid  the 
same  into  the  registry  of  the  court,  to  abide 
the  determination  of  the  suit  it  is  so  longer 
interested  in  its  determination.  The  parties 
controverting  on  this  appeal  are  the  two 
children  of  Mr.  Faulkner,  who  died  in  June, 
1891,  and  his  personal  representative,  George 
W.  Robinson ;  and  they  seek  the  avails  of 
said  policy  on  the  ground  already  stated,  and 
they  also  plead  the  statute  of  limitation  to 
bar  any  right  of  action  which  the  appellee 
has  set  up.  Without  discussion,  we  say 
that  tiie  plea  of  limitations  is  clearly  not 
applicable  here,  as  Faulkner  has  repeatedly 
admitted  the  claim,  and  regretted  the  manner 
in  which  it  had  been  contracted,  and  declared 
his  intention  to  do  all  in  hie  power  to  liqui- 
date the  same,  and  for  the  purpose  of  ex- 
tinguishing it  made  the  assignment  of  said 
policv  to  the  appellee. 

It  IS  also  contended  by  the  appellants  that 
the  policy  issued  to  Faulkner  is  expressly 
made  a  New  York  contract  by  the  tenth  con- 
dition thereon,  and  we  must  therefore  look  to 
the  courts  of  that  state  for  an  authoritative 
construction  of  its  provisions ;  and  we  are  re- 
ferred to  Supreme  Council  American  Legion  of 
Honor  v.  Oreen,  71  Md.  266,  as  sustaining 
this  view.  That  case  does  not  affect  the  ques- 
tion sought  to  be  raised  here,  and  only  de- 
clares the  rule  of  construction  long  since  ac- 
cepted,— that  where  a  statute  of  another  state 
has  received  judicial  interpretation  by  the 
courts  of  such  states,  declaring  its  meaning 
and  effect,  that  construction  will  be  adopted, 
although  not  in  accordance  with  the  decisions 
of  other  states  upon  a  somewhat  similar 
statute.  This,  however,  is  not  the  question 
now  under  consideration  here.  The  applica- 
tion for  the  policy  was  made  through  the 
agent  of  saia  association  resident  at  Balti- 
more city ;  and  while  Faulkner  was  a  resident 
of  this  state,  and  at  the  time  of  the  assign- 
ment of  the  policy,  both  the  assignor  and  as- 


764 


Maktland  Court  of  Appeals. 


Juas» 


flignee  thereof  were  residents  of  the  state  of 
Maryland,  where  this  controversy  is  now 
pending,  by  the  voluntary  application  of  the 
association  to  a  court  of  this  state  for  the  ex- 
ercise of  its  powers.  We  are  called  upon  to 
determine,  not  the  meaning  and  effect  of  a 
statute,  but  to  declare  the  legal  rights  of  the 
respective  parties  to  this  controversy,  which 
in  no  way  involve  the  construction  of  any 
statute  of  the  state  of  New  York.  It  is  not 
reasonable  to  suppose  that  the  courts  of  this 
state  will,  in  such  a  case  as  this  record  here 
presents,  seek  to  extend  the  application  of 
the  rule  just  referred  to ;  and  adopt  as  con- 
trolling authority  the  decisions  of  the  courts 
of  other  states,  when  at  variance  with  the 
declared  law  of  this  state.  We  are  therefore 
to  ascertain  and  declare  tiie  legal  rights  of 
the  parties  to  this  action,  arising  out  of  the 
contract  of  insurance  of  said  association  ;  and 
in  so  doing  we  shall  be  controlled  by  the  law 
as  settled  by  the  decisions  of  this  court,  giv- 
ing at  the  same  time  due  consideration  to  the 
decisions  outside  of  the  state. 

It  is  claimed  that  the  avails  of  this  policy 
cannot  inure  to  the  appellee — First,  because 
he  was  not  a  creditor  of  said  Faulkner,  nor 
of  his  said  firm ;  second,  because  the  policy 
was  payable  to  "the  legal  representative  of 
Albert  B.  Faulkner,  (self)  ;"  third,  because 
he  took  no  interest  in  said  policy  in  virtue 
of  the  assignment  thereof. 

Some  consideration  has  already  been  jci^en 
to  the  first  proposition,  but  we  may  add  that 
this  court  has  never,  when  called  upon,  hesi- 
tated to  say  that  a  moral  obligation  is  a  suf- 
ficient consideration  to  support  a  promise  to 
Say.  State  v.  Reigart,  1  Gill,  26,  89  Am. 
►ec.  628;  Ellicott  v.  Turner,  4  Md.  492;  In- 
gersoU  v.  Martin,  58  Md.  75,  42  Am.  Rep. 
822;  Drury  v.  Briscoe,  42  Md.  154.  In 
ffatokes  v.  Saunders,  1  Cowp.  290,  Ltyrd 
Mansfield  says :  ^'When  a  man  is  under  a 
moral  obligation,  which  no  court  of  law  or 
equity  can  enforce,  and  promises,  the  honesty 
and  rectitude  of  the  thing  is  a  consideration. " 
Faulkner  obtained  from  the  appellee  the  loan 
of  $2,000  by  false  representations.  He 
thereby  placed  himself  under  a  moral  obli- 

fation  which  did  not  rest  upon  his  firm,  for 
e  alone,  and  not  his  copartners,  made  the 
false  statements ;  and  he  has  repeatedly  rec- 
ognized the  fact,  and  promised  to  muke  good 
his  dereliction,  which  he  did,  as  far  as  he 
reasonably  could,  by  assigning  said  policy 
to  the  appellee. 

The  second  and  third  propositions  nec- 
essarily involve  much  the' same  considera- 
tion and  may  properly  be  treated  together. 
The  policy  declares  that  upon  the  death  of 
the  insured  there  shall  be  payable  **to  his 
legal  representatives"  the  sum  of  $1.500 ;  and 
the  appellants'  contention  is  that  the  precise 
form  of  policy  as  the  one  in  the  record  was 
passed  upon  by  the  court  of  appeals  of  New 
York  in  Oristcold's  Case,  125  N.  Y.  411,  when 
the  court  held  that  such  a  policy  can  only 
be  assigned  by  the  consent  of  the  beneficiary 
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named  therein,  and  that  the  term  "  legal  rep- 
resentatives,"  as  employed  in  the  policy, 
means  the  children  or  heirs-at-law  of  the  de- 
ceased. The  decision  in  this  case  reverses  56 
Hun,  12,  and  Andrews  and  Gray.  «/</.,  dis- 
sent, and  is  a  case  where  the  aged  and 
heavily-indebted  father  of  a  family  de- 
pendent on  him  for  support  takes  a  policy  of 
insurance  upon  his  life,  payable  to  his  **  legal 
representatives.  **  The  court  held  that  it  was 
payable  to  his  wife  and  children,  as  it  would 
be  presumed  that  under  the  circumstances  the 
insured  intended  to  describe  them  by  that 
term,  rather  than  his  "executors  or  aidmin- 
istrators.**  Now,  in  this  case,  if  we  are  to 
resort  to  inference  or  presumption  to  ascertain 
what  Faulkner's  intentions  were  in  taking 
out  this  insurance  upon  his  life,  and  to  what 
uses  he  intended  to  apply  the  same,  it  is  only 
necessary  to  examine  the  testimony  in  the  rec- 
ord to  ascertain  that  his  sole  object  was  to 
reimburse  the  appellee  the  amount  which  he 
had  paid.  But  this  policy  must  be  con- 
sidered, not  in  segregated  parts,  but  as  a 
whole,  in  order  that  a  proper  understanding 
of  i  ts  meaning  may  be  arri  ved  at.  Whi  le  the 
words  **  legal  representatives"  have  a  well- 
recognized  meaning  in  the  law  and  ordinarily 
signify  executors  or  administrators,  and  they 
will  always  be  given  this  meaning,  unless 
it  can  be  seen  that  they  were  used  ma  dif- 
ferent sense,  if  the  holder  of  this  policy  was 
intended  to  be  an  exclusive  holder  or  this 
policy,  without  power  of  assignment,  then 
the  provisions  contained  in  the  seventh  con- 
dition of  the  policy,  already  quoted,  should 
have  been  omitted,  as  in  its  present  terms  it 
is  grossly  misleading.  Both  the  insured  and 
insurer  have  construed  this  contract  of  in- 
surance to  be  assignable,  as  Faulkner  actually 
assigned  all  his  interest  therein  to  the  ap- 
pellee, and  the  insurer  has  indorsed  thereon 
its  assent  to  the  same.  This  court,  in  New 
York  L.  Ins,  Co.  v.  FTack,  8  Md.  841.  56  Am. 
Dec.  742,  has  passed  upon  this  question,  and 
the  Supreme  Court  of  the  United  8tat«s,  in 
New  York  Mut.  L.  Ins,  Co.  v.  Armstrong, 
117  U.  8.  591,  29  L.  ed.  997.  afl3rming  the 
doctrine  of  the  above  Maryland  case,  which 
it,  in  terms,  approves,  says:  **The  term 
'legal  representatives'  is  not  necessarily  re- 
stricted to  the  personal  representatives  of  one 
deceased,  but  is  sufficiently  broad  to  cover 
all  persons  who,  with  respect  to  his  property, 
stand  in  his  place,  and  represent  his  interests, 
whether  transferred  to  them  by  his  act,  or  by 
operation  of  law.  It  may  in  this  case  in- 
clude assigns,  as  well  as  executors  and  ad- 
ministrators." Lodge^r.  Weld,  139 Mass.  504; 
Price  V.  Strange,  6  Madd.  Ch.  159. 

Other  questions,  of  minor  importance,  but 
in  no  sense  controlling  the  determination 
which  we  think  should  oe  made  of  this  case, 
have  t)een  brought  to  our  attention ;  but  we 
forbear  further  discussion,  as  we  entertain 
no  doubt  as  to  the  correctness  of  the  decree 
passed  by  the  court  below,  which  must  be 
c^fflrmed. 


1888. 
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1.  A  contract  of  a  oorporatioB  In 
cess  of  its  powers  cannot  be  enforced 

because  the  corporation  has  received  a  benefit 
under  it  which  ex  cequoetbono  it  ought  not  to  re- 
tain, but  the  remedy  is  by  a  suit  in  disaflBrmanoe 
and  for  an  accounting. 
8.  One  making  a  contract  In  soodfklth 
with  a  corporation  within  the  appar- 
ent scope  of  its  powers  under  a  statute 
making  an  amendment  to  its  charter  has  a  right 
to  assume  that  the  necessary  steps  have  been 
taken  to  accept  the  power  which  its  officers  as* 
sume  to  have,  and  the  company  is  estopped  to 
show  that  a  majority  of  its  shareholders  have  not 
accepted  the  amendment;  especially  where  non- 
acoeptanoe  would  preclude  a  continuance  in 
business. 

8*  The  mere  act  of  cleaning  a  gnn  not 
known  to  be  loaded  is  not  voluntary  expos- 
ure to  unnecessary  danger  within  the  meaning  of 
an  exemption  dause  in  an  accident  insurance 


policy  where  an  accident  results  from  an  un- 
known defect  in  Uie  gun. 

(Januarys),  186a> 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Davidson  Couoty 
in  favor  of  defendant  in  an  action  brouglit  to 
recover  the  amount  alleged  to  be  due  on  a  pol* 
icy  of  accident  insurance.    EeversecL 

Statement  by  I«nrton»  Oh.  J,: 

This  case  was  heard  by  the  circuit  judire 
without  a  jury,  upon  the  following  agreed 
statement  of  facts:  '^On  the  11th  day  of 
February,  1890,  the  defendant  issued  an  ac- 
cident insurance  policy  to  complainant,  the 
original  of  which  is  hereto  attached,  marked 
'Ex.  A,'  and  is  the  policy  mentioned  in  the 
declaration.  On  the  dd  day  of  April,  1890, 
plaintiff,  with  others,  went  snipe  hunting 
in  the  country  near  Clarksville,  Tenn.,  plain- 
tiff using  a  gun  which  was  the  property  of 
W.  P.  Lawrence's  father.  Coming  home  in 
the  evening,  he  placed  the  gun  in  the  offlce 
of  the  Arlington  Hotel,  back  of  the  clerk's 
desk.  On  Saturday,  April  5th,  Miller  left 
his  home  about  8  o  clock  A.  M.,  went  direct 


Nora— Estoppel  of  corporation  toaetvp  plea  of 

ultra  vires. 

It.  is  well  settled  as  a  general  rule  that  a  corpora^ 
tion  possesses  only  such  lawful  powers  as  are  ex- 
pressly conferred  by  its  charter,  and  such  as  are 
clearly  incidental  or  impliedly  requisite  for  car- 
rying out  the  declared  objects  and  purposes  of  Its 
creation. 

On  the  one  hand,  it  is  held  by  some  authorities 
that  acts  of  a  corporation  in  excess  of  the  powers 
limited  by  the  foregoing  rule  are  illegal,  that  any 
contract  made  in  such  excess  of  lawful  authority 
Is  void  and  not  enforceable,  and  that  either  party 
to  an  action  founded  thereon  is  estopped  to  plead 
the  ultra  viree  of  the  contract  in  bar  of  such  ac- 
tion. 

On  the  other  hand.  It  has  come  to  be  the  settled 
doctrine  of  many  states  that  a  corporation  may  be 
estopped  to  deny  its  authority  to  enter  into  a  con- 
tract which  has  been  executed,  and  from  which  it 
has  derived  the  benefit  which  it  thereby  sought. 
There  is  undoubtedly  a  growing  tendency  to  the 
latter  doctrine  in  modem  decisions  of  this  country 
and  of  Bd gland. 

Taylor  v.  Chichester  ft  M.  R.  Co.,  L.  R.  £  Bxoh. 
868,  was  an  action  on  a  contract  to  pay  the  plaintiff 
a  specified  sum  of  money  In  consideration  of  his 
discontinuing  opposition  to  a  bill  in  parliament 
promoted  by  the  defendant  company,  for  an  ex- 
tension of  the  latter*  s  road.  It  was  held  that  this 
was  a  contract  uUra  vires,  in  the  sense  that  parlia- 
ment did  not  intend  that  the  funds  of  the  com- 
pany should  be  so  applied,  and  therefore  void.  The 
case  of  Eastern  Counties  B.  Co.  v.  Hawker,  5  H. 
L.  Cas.  38L  was  distinguished  from  the  present  on 
the  firround  that  that  was  an  agreement  for  the 
purchase  of  property  to  be  used  in  the  construction 
of  a  projected  road. 

It  was  contended  in  the  argument  for  the  plain- 
tiff in  this  case  that  though  the  contract  were 
fMra  vires^  tt  was  so  only  in  the  sense  that  dissent- 
ient shareholders  might  obtain  relief  in  equity, 
and  that  the  company  was  bound  by  its  covenant 
In  a  court  of  law.  Smith,  J.,  quoted  the  language 
of  Parke,  JB.,  in  Bouth  Yorlcshire,  H.  ft  River  Dun 
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Co.  V.  Great  Northern  R.  Co.,  9  Bxcb.  84:  •*Where  a 
corporation  is  created  by  an  aci  of  parlfament  for 
particular  purposes,  with  special  powers,  then  .  . . 
their  deed,  though  under  their  corporate  seal,  docs 
not  bind  them  if  it  appear  by  the  express  provis- 
ions of  tbe  statute  creating  the  corporation,  or  by 
necessary  or  reasonable  inference  from  its  enact- 
ments, that  the  deed  was  ultra  vires— that  is.  that 
the  legislature  meant  that  such  a  deed  should  not 
be  made.**  Lord  Campbell  had  before  declared  in 
Gage  V.  Newmarket  R.  Co.,  21  L.  J.  Q.  B.  403,  that  la 
his  opinion  a  deed  vUra  vires  would  be  void  at  law; 
and  now,  in  Norwich  v.  Norfolk  R.  Co.,  4  El.  ft  Bl. 
446^  he  adopted  the  principle  laid  down  by  Baron 
Parke.  8ee  to  the  same  effect,  Macgregor  v.  Dov- 
er ft  Deal  R.  Co.  18  Q.  B.  618. 

In  Taylor  v.  Chichester  ft  M.  R.  Co.,  supra^  an 
elaborate  dissenting  opinion  was  delivered  by 
Blackburn, X,  in  which  Willes,  J*.,  concurred.  The 
learned  Judges  thought  that  the  decision  of  Eastern 
Counties  R.  Co.  v.  Hawkes.  did  not  overrule  the 
decision  of  East  Anglian  R.  Co.  v.  Eastern  Coun- 
ties R.  Co.,  11 C.  B.  776,  that  contracts  involving  the 
application  of  the  funds  of  railway  companies  to 
purposes  foreign  to  those  for  which  they  were  in- 
corporated were  illegal  as  being  forbidden  by  the 
legislature  on  tbe  ground  of  public  policy;  but 
that  it  restricted  the  application  of  that  doctrine 
to  cases  where  the  purpose  was  foreign  to  and 
clearly  unconnected  with  that  for  which  the  com- 
pany was  incorporated. 

Lord  St.  Leonards,  concluding  his  concurring 
opinion  in  Eastern  Counties  R.  Co.  ▼.  Hawkcs, 
8upra,  hoped  that  the  effect  of  the  decisions  in 
that  case  and  National  Exchange  Co.  of  Glasgow  v. 
Drew,  2  MacQ.  H.  L.  Cas.  103,  and  Bargate  v.  Short- 
ridge,  5  H.  L.  Cas.  207,  would  be  to  "  place  the  pow- 
ers and  liabilities  of  directors  and  their  companies 
in  making  contracts  on  a  safe  and  rational  footing. 
They  do  not  authori2se  directors  tobiud  their  com- 
panies by  contracts  foreign  to  the  purpose  for 
which  they  were  established  but  they  do  hold  com- 
panies bound  by  contracts  duly  entered  into  by 
their  directors  for  purposes  which  they  have 
treated  as  within  the  objects  of  their  acts,  and 


See  also  20  L.  R.  A.  780;  22  L.  R.  A.  3G4;  28  L.  R.  A.  78. 
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to  the  hotel,  found  tne  gun  where  he  had  left  i 
it,  and  prepared  to  clean  the  gun,  which  was 
a  breech- loading  shotgun,  in  order  to  return 
it  to  Dr.  Lawrence.  He  went  into  the  bil- 
liard room  of  the  hotel  and  procured  a  piece 
of  billiard  cloth,  and  went  inU>  the  next 
house  whidi  was  then  occupied  as  an  office 
by  L.  A.  Ragsdale,  and  also  by  Miller. 
There  was  no  one  present  but  W.  D.  Sheldon, 
the  bookkeeper  of  Ragsdale.  Miller  seated 
himself  on  a  sofa,  with  his  left  side  towards 
the  door,  with  Sheldon  near  and  in  front  of 
him.  Miller  began  to  clean  the  gun,  which 
rested  on  his  legs  between  his  knees  and  hips, 
while  Sheldon  read  an  account  of  the  floods 
In  Mississippi.  The  muzzle  of  the  gun  was 
to  his  left  side.  While  rubbing  the  gun 
with  the  cloth  in  his  left  hand,  it  was  sud- 
denly discharged,  the  entire  load  of  shot  pass- 
ing through  his  left  wrist,  which  necessitated 
the  immediate  amputation  of  his  arm  between 
elbow  and  wrist,  which  amputation  was  per- 
formed that  day  by  Dr.  liiwrenoe.  Miller 
states  positively  that  he  did  not  know  the 
gun  was  loaded,  and  that  he  does  not  know 
who  placed  the  cartridge  in  the  gun.  He 
was  perfectly  sober.  He  afterwards  learned, 
on  examining  the  gun,  that  one  barrel  was 
very  easy  on  the  trigger,  and  the  hammer 
could  be  thrown  by  striking  the  butt  on  the 
floor.     This  defect  was  remedied  by  a  gun- 


smith   some    time   afterwards.     He    dcnle» 
positively  that  he  purposely  discliar^ed  the 

fun,  but  claims  it  was  purely  an  accidental 
ischarge.     He  gave  notice  and  made  proo^ 
of  loss,  as  required  by  said  association,  which 
were  receipted  for  by  the  defendant.     All 
dues  had  been  paid.    The  defendant,  in  1887, 
procured  and  nad  properly  executed,  etc.,  a 
charter,  of  which  Exhibit  B,  attached  here- 
to, is  agreed  to  be  an  exact  copy.     It  organ- 
ized under  same,  and  solicited  business,  and 
issued  policies  of  insurance  against  accidents 
up  to  and  after  April,  1890,  using  the  form 
Ex.  A.  in  their  business,  and  said  association 
undertook  to  do  no  other  kind  of  business. 
It  paid  many  losses  on  account  of  accidents, 
but  has  paid  plaintiff  nothing  on  account  of 
his  injury.     It  is  agreed  that  Miller  had  no 
actual  knowledge  of  want  of  power  in  defend- 
ant to  issue  and  insure  as  provided  by  said 
policies,  if  such  want  of  power  exista.     It  is 
admitted  that  said  association  took  no  action, 
either  to  accept  or  reject  the  amendment 
passed  by  the  legislature  in  1889  to  charters 
ioT   insurance   companies.     See  Acts    1889, 
chap.  224,  p.  445.     Miller  lives  in  Clarks- 
ville,  Tenn.,  where  the  accident  happened.*^ 
The  circuit  Judge,  being  of  opinion  that  the 
contract  of  insurance,  in  so  far  as  it  under- 
took to  insure  against  an  injury  occurring 
while  the  assured  was  not  travelinji:,   waa 


whioh  cannot  dearly  be  shown  not  to  Call  within 
them.** 

Lord  Wensleydale  (formeriy  Boron  Parke),  in 
Bcottlflh  Kortb  Eastern  R.O0.  v.  Stewart,  8  Macq. 
H.  L.  Gas.  882,  with  a  view  to  future  litigation. 
Bald:  **  There  can  be  no  doubt  that  a  corporation 
Is  fully  capable  of  binding  itself  by  any  contract 
under  Its  oonimon  seal  In  England,  and  without  it 
In  Scotland,  except  when  the  statutes  by  which  It 
Is  created  or  regulated  expressly  or  by  neoessary 
implication  prohibit  such  contract  between  the 
parties.  Prima  fade  all  its  contracts  are  valid, 
and  it  lies  upon  those  who  Impeach  any  contract 
to  make  out  that  tt  Is  avoided." 

A  corporation  being  a  creature  of  the  law  has 
properly  no  authority  but  such  as  Is  conferred 
npon  It,  expressly  or  by  Implication,  by  the  law  of 
Its  creation.  Yet  it  may  become  legally  bound  to 
observe  and  perform  oontraots  whioh  it  had  not 
authority  to  enter  into.  The  ends  of  Justice  may 
require  that  the  corporation  whioh  has  exceeded 
its  powers  should  be  estopped  by  Its  own  acts  from 
pleading.  In  defense  of  Its  assumed  obligations,  that 
they  were  uUra  vires.  If  justice  did  not  invoke  the 
application  of  other  principles  of  law,  the  defense 
of  ultra  vires  might  be  suflScient;  but  the  doctrine 
of  estoppel,  as  a  principle  of  law,  is  as  positive  and 
well  recognized  as  Is  the  law  that  a  corporation 
may  not  exceed  Its  corporate  powers,  and  although 
a  corporation  exceeds  Its  authority,  it  should  be 
denied  the  right  to  assert  the  fact  of  its  own  wrong, 
when  to  allow  Its  plea  would  work  injustice  and 
wrong  to  him  who  has  been  misled  by  its  acts  per- 
formed within  the  general  scope  of  its  powers.  To 
apply  the  principle  of  estoppel  is  not  to  enlarge  the 
powers  of  the  corporation;  nor  does  it  give  warrant 
to  a  corporation  to  disregard  or  violate  the  restrio- 
tioDS  which  have  been  expressly  imposed  upon  It, 
or  which  exist  in  the  absence  of  power  conferred. 

**The  safety  of  men  In  their  daily  contracts,^*  said 
L<yrd  St.  Leonards  in  Eastern  Counties  li.  Co.  v. 
fiawkes.  85  Eng.  L.  &  Eq.  0.  ^'requires  that  tliia  doc- 
trine of  tUtra  vires  should  be  confined  within  nar- 
row bounds.** 

And  in  late  cases  of  high  authority  it  has  been 
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declared  that  the  rule  fs  well  settled  that  a  plea  of 
ultra  vires  should  not,  as  a  general  rule,  prevmil, 
whether  interposed  for  or  against  a  corporation, 
when  it  would  not  advance  justice  but  would,  od 
the  oontrary,  work  a  legal  wrong.  Holmes  ft  G. 
Mfg.  Oo.  V.  Holmes  ft  W.  Metal  Co.  127  N.  Y.  258; 
Riders  life  Baft  Co.  v.  Boaoh,  97  N.  Y.  878;  Atlantic 
State  Bank  v.  Savery,  82  N.  Y.  »1;  Ohio  ft  M.  B.  Go. 
V.  MoOarthy,  W  U.  S.  868,  M  L.  ed.  808. 

The  rule  requiring  the  observanoe  of  good  fiaitb 
and  fair  dealing  Is  as  applicable  to  corporations  as 
to  individuals.  Neither  can  involve  others  in  oner- 
ous engagements,  and  with  the  oonsideratlon  of 
the  contract  in  their  posaesslon,  disavow  their  aeta 
to  the  damage  and  dlsoomtiture  of  others,  unless  It 
clearly  appears  that  there  was  an  absolute  want  of 
capacity  to  make  the  oontraot.  Mitchell,  Ch.  J*.,  In 
Louisville,  N.  A.  ft  OL  B.  Co.  v.  Flanagan,  118  Ind. 
488. 

**It  Is  evident  that  by  the  plainest  principles  of 
justice  corporations  making  oontraots  in  such  oases 
and  receiving  the  oonsideratlon  and  full  benefits  of 
the  same  should  not  be  allowed  to  defeat  the  obli- 
gations made  by  them  therefor,  or  at  least  should 
not  be  permitted  with  impunity  to  appropriate  the 
property  of  another,  received  by  virtue  of  such 
oontract,  and  under  the  plea  of  ultra  vires  defeat 
any  recovery  therefor.  Woods*  Field,  Prlv.  Corp. 
866.  To  the  same  effect,  see.  Waterman,  Speou 
Perf.  I  2S6;  2  Herman,  Estoppel,  •  1178:  Samuels  v. 
Flieltty  ft  a  Oo.  48  Hun,  122;  People^B  GasUght  ft 
Coke  Co.  V.  Chicago  Gaslight  ft  Coke  Co.  80  HL  App. 
478;  Monmouth  First  Nat.  Bank  v.  Brooks,  28  Bl. 
App.  238;  Argent!  v.  San  Francisco,  16  CaL256;  Fay* 
mouth  V.  Koebler,  85  Mich.  22;  Carson  City  Sav. 
Bank  v.  Carson  City  Elevator  Co.  90  Mich.  650. 

If  the  contract  be  within  the  general  scope  of  the 
corporate  authority  and  the  prohibition  be  merely 
against  the  mode  of  its  execution  it  Is  valid  as 
against  the  corporation  which  has  received  its  ben- 
efits in  favor  of  a  party  who  has  fully  compUed 
with  the  obligations  on  h  is  part.  Texas  Western  B. 
Co.  V.  Gentry,  69  Tex.  6133. 

A  corporation  can  act  only  through  its  offloen  or 
agents,  and  If  it  afterwards  reoogoizes  any  act  of 
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beyond  the  power  and  authority  of  the  de- 
fendant oompany  under  its  charter,  gave 
Judgment  for  the  defendant. 

Mean.  West  A  Bnmey  for  appellant. 
Meun^  Baxter  A  Hnteheson  for  ap- 
pellee. 

Lnrtoiiff  Cft.  J.,  delivered  the  opinion  of 
the  court : 

The  policy  held  by  the  plaintiff  insured 
him  **  against  external  bodily  injuries  effected 
through  external  violent  and  accidental 
means. "  It  is  clear  that,  all  other  questions 
aside,  the  contract  covers  the  injury  sustained 
by  him.  The  insistence  of  the  defendant  is 
that,  under  its  charter,  it  had  no  authority  to 
make  so  broad  a  contract,  and  that  its  power 
to  insure  the  plaintiff  by  its  organic  law  was 
limited  to  insurance  against  accidents  sus- 
tained ''in  traveling,"  and  that,  inasmuch  as 
he  was  not  injured  while  traveling,  there 
can  be  no  recovery  in  his  favor.  The  defend- 
ant corporation  was  organized  in  1887  under 
the  General  Act  of  1876  providing  for  the 
creation  of  private  corporations.  The  power 
conferred  by  that  act  upon  insurance  com- 
panies, in  regard  to  insurance  against  ac- 
cidental injuries,  was  limited  to  insurance 
against  injuries  to  persons  ''in  traveling." 


The  constitution  of  the  state  provides  that 
"no  corporation  shall  be  created,  or  its 
powers  increased  or  diminished,  by  special 
laws,  but  that  the  general  assembly  shall 
provide  by  general  laws  for  the  organization 
of  all  corporations  hereafter  created,  which 
laws  may  at  any  time  be  altered  or  repealed ; 
and  no  such  alteration  or  repeal  shall  in- 
terfere with  or  divest  rights  which  have  be- 
come vested."  Article  11,  S  8.  The  Act  of 
1875  reserved  the  right  to  "repeal,  annul,  or 
modify"  all  charters  obtained  thereunder. 
Without  stopping  to  criticise  the  weight  of 
the  words  contained  in  this  act  concerning 
the  power  to  alter  a  charter  by  adding  to  the 
powers  therein  granted,  it  is  sufficient  to  say 
tliat  the  power  existed  under  the  constitution, 
and  the  legislature,  without  regard  to  the  res- 
ervation in  the  act,  had  the  right  to  amend 
any  general  law  concerning  the  powers  of 
corporations  organized  thereunder.  Acting 
unaer  its  constitutional  power,  the  Legis- 
lature of  1889  BO  amended  the  Act  of  1875,  ia 
regard  to  the  power  of  insurance  companies, 
as  to  confer  upon  all  such  companies  there- 
tofore or  thereafter  organized  under  that  ac- 
the  power  "to  make  insurance  against  dis- 
abilities  to  persons  by  sickness  or  disease  or 
other  bodily  infirmities."  A  disability  is 
defined  as  *^a  deprivation  of  ability,"  "state 


Its  oiBoen  and  aooepta  the  beoeflt  thereof.  It  can- 
not afterwards  repudiate  taoh  act  as  ultra  virt9, 
Hubbard  v.  Camperdown  MiUa,  86  &  C.  581;  Gordon 
T.  Preston,  1  Watts,  81S.  26  Am.  Deo.  75;  Lanoaster 
County  ▼.  Gberaw  ftaB.Oo.28&ai81. 

As  was  said  by  the  oourt  in  Bradley  v.  BaUard,  65 
HI.  iia,  6  Am.  Bep.  66a  This  doctrine  to  appUed 
only  for  the  purpose  of  oompelUnff  oorporatlODS 
to  be  honest  in  the  simplest  and  oommonest  sense 
Of  honesty,  and  after  whatever  mischief  that  may 
belong  to  the  performance  of  an  act  ultra  vkrt$ 
has  been  accomplished. 

Tbe  views  exprewed  in  Bradley  ▼•  Ballard,  were 
affirmed  in  Ward  v.  Johnson,  05  HI.  215;  and  in 
Peoria  ft  &  Boad  Oo.  v.  Thompson,  IQB  HL  187. 

Lflce  natural  persons  corporations  must  be  hold 
to  the  obseryance  of  the  reoo^lxed  principles  of 
common  honesty  and  good  faith  and  these  prin- 
ciples render  the  doctrine  of  ultra  vtret  unavailing 
when  its  application  would  accomplish  an  unjust 
end,  or  result  in  the  perpetration  of  a  legal  fraud. 
Wright  V.  Hughes,  U9  Ind.  aSi. 

*^We  cannot  but  regret,**  said  Lord  Bt  Leonards 
(Hawkes  v.  Bastem  Counties  B.  Oo.  15  Eng.  L.  A 
Bq.  807),  *^hat  those  companies  should  resort  to  so 
unseemly  a  defense  In  courts  of  Justice.*' 

Bank  of  the  State  v.  Hammood,  1  Blob.  L.  281,  to 
an  authority  In  support  of  the  general  proposition. 
But  it  was  not  certain  in  thto  case  that  the  act  in 
question  was  beyond  the  corporate  power. 

The  rule  was  also  asNrted  in  Matt  v.  Boman 
catholic  Mut.  Prot.  Soc.,  70  Iowa.  455,  though  the 
point  was  not  directly  presented  for  Judicial  deter- 
mination. **These  certificates  (of  life  insurance; 
are  not  to  be  treated,**  said  the  court,  **as  valid  for 
the  purpose  of  collecting  assessments  and  iuTabd 
for  the  purpose  of  escaping  liability.** 

A  consideration  of  the  question  of  estoppel  was 
unnecessary  In  Hays  v.  Gallon  Gas  Light  &  Coal 
Go.,  28  Ohio  St.  880,  but  the  court  considered  the 
rule  of  Whitney  Arms  Co.  v.  Barlow,  infra^  to  be 
well  establtohed. 

In  MorvUle  v.  American  Tract  See.,  123  Mass.  129, 
25  Am.  Rep.  40,  the  contract  was  held  to  be  one 
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within  the  powers  of  the  corporation  to  make.  But 
the  opinion  of  Judge  Colt  sustains  the  general  doc- 
trine. 

A  banking  corporation,  when  It  has  entered  Into 
transactions  not  within  the  terms  of  Its  charter,  but 
not  criminal  nor  against  public  policy,  cannot  re- 
pudiate its  acts  when  once  executed  in  whole  or  la 
part.    Owens  v.  Stapp,  82  lU.  App.  663. 

Though  corporations  will  not  be  permitted  to  ex- 
ercise powers  that  might  be  hurtful  to  the  pubiio 
interests  beyond  those  expressly  conferred  by  their 
charters,  yet  where  a  corporation  has  exercised 
powers  germane  and  Incidental  to  those  conferred^ 
and  In  furtherance  of  the  general  objects  of  the 
corporation,  although  the  subject  of  the  contract 
may  not  be  within  a  definite  power  given,  it  will  be 
estopped  from  denying  it  had  authority  to  make 
such  contract  West  v.  Madison  County  Agr. 
Board,  88  HI.  206;  Chicago  Bldg.  See  v.  CroweU,  tt 
111.453. 

A  contract  to  not  enforceable  when  prohibited 
by  statute;  when  not  so  prohibited  however,  and 
when  not  illegal  or  immoral  in  its  nature,  nor  con- 
trary to  sound  public  policy,  a  contract  even  ultra 
vires  may  be  enforced,  when  under  the  circum- 
stances of  its  execution,  every  consideration  of 
Justice  requires  it.  Oregonian  B.  Co.  v.  Oregon  &• 
&  Nav.  Co.  28  Fed.  Rep.  282. 

But  the  action  here  was  brought  in  a  contract  to- 
pay  rent  in  advance,  and  not  for  past  use  and  oo- 
oupation. 

Although  there  may  be  a  defect  of  power  in  a 
corporation  to  make  a  contract,  yet  if  a  contract 
made  by  it  to  not  in  violation  of  its  charter,  nor  oC 
any  statute  prohibiting  it,  and  the  corporation  haa 
by  its  promise  lndu<^  a  party  relying  on  the 
promise  and  in  execution  of  the  contract  to  ex- 
pend money  and  perform  hto  part  thereof,  the  cor* 
poration  to  liable  on  the  contract.  Hitchcock  v* 
Galveston,  96  U.  S.  341,  24  L.  ed.  669. 

In  State  Board  of  Agriculture  v.  Citizens  Street 
R.  Co.,  47  Ind.  407, 17  Am.  Rep.  702,  the  railway  com- 
pany as  an  Inducement  to  the  board  of  agricult- 
ure to  locate  its  fair  at  a  point  which  would  make 
It  more  profitable  for  the  company  agreed  to  pay 
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of  being  disabled, "  "  incapacity. "  The  power 
conferred  by  the  amendment  was  to  insure 
against  disabilities,  whether  such  disability 
resulted  from  sickness  or  disease  or  from 
*' other  bodily  infirmity."  One  who  loses  a 
leg  or  arm  or  eye,  or  is  otherwise  disabled, 
whether  temporarily  or  permanently,  by  ex- 
ternal and  violent  means,  is  one  suffering 
from  an  imperfection,  and  is  to  that  extent 
disabled  by  a  "bodily  infirmity."  But  the 
defendant  company  insists  that,  inasmuch  as 
it  lias  taken  no  action  in  regard  to  this  amend- 
ment, and  as  it  Is  such  an  alteration  in  its 
charter  as  to  be  a  fundamental  amendment, 
under  sectio.i  5  of  the  Act  of  1876  such  an 
amendment  is  inoperative  as  to  it  until  it  has 
been  submitted  at  a  general  stockholders' 
xneetine,  and  adopted  by  a  majority  of  its 
shareholders.  For  the  plaintiff  it  is  con- 
tended, in  answer  to  this  defense :  (1)  That 
the  contract  has  been  executed  upon  his  part, 
and  that  it  would  be  inequitable  and  unjust 
to  permit  the  corporation  to  rely  upon  the 
doctrine  of  ultra  vires,  under  such  circum- 
stances. (2)  That  by  issuance  of  a  policy  in 
express  terms  insuring  him  against  injury 
from  external  violent  and  accidental  means, 
without  any  regard  as  to  whether  such  in- 
jury was  sustained  '^in  traveling,"  it  has  as- 
sumed to  exercise  the  power  conferred  by  the 


amendment,  and  thereby  represented  to  bf m 
that  it  had  accepted  and  adopted  the  amend' 
ment  in  the  manner  necessary  to  obtain  the 
power  it  had  exercised ;  that  it  should  there- 
fore be  estopped  from  showing  that  it  had 
not  in  fact  adopted  the  amendment.  (8) 
That,  if  none  of  these  answers  be  well  taken, 
he  then  insists  that  the  amendment  was  not 
fundamental,  but  merely  auxiliary,  and  that 
it  was  not  necessarv  that  such  an  amendment 
should  be  accepted  by  the  Toluntary  action 
of  the  shareholders. 

We  will  consider  these  matters  in  the  order 
in  which  they  have  been  stated.  We  rec- 
ognize a  diversity  of  opinion  in  the  courts 
01  America  as  to  the  right  of  either  party 
to  rely  upon  the  defense  of  vUra  vires,  when 
the  contract  is  not  expressly  prohibited,  and 
is  not  immoral,  and  has  been  fully  executed 
upon  one  side.  The  theory  upon  which  the 
cases  rest  which  hold  that  the  defense  is  not 
to  be  entertained  when  the  act  is  one  merely 
in  excess  of  express  authority  seems  to  be 
that  such  a  contract  should  be  regarded  as  a 
mere  breach  of  duty  by  the  agents  of  the  cor- 
poration, and  that  the  state  has  ample  remedy 
for  such  abuse,  or  for  a  usurpation  of  power, 
in  a  proceeding  to  annul  the  charter ;  that  to 
pprn<it  such  a  defense  is  of  no  service  to  the 
state  in  preventing  corporate  usurpation,  or 


one  thousand  dollars  a  year  for  three  years  to  the 
board.  The  board  performed  its  part,  but  the  rail- 
way company  refused  to  pay  its  subscription, 
•claiminfr  that  there  was  a  want  of  power  on  its  part 
to  bind  Itself  by  the  contract.  The  court  made  a 
distinction  between  the  case  where  an  act  of  a  cor- 
poration  is  done  in  violation  of  an  express  pro- 
hibition in  its  charter,  or  in  some  other  law  relat- 
inir  thereto,  and  the  case  where  there  is  simply  a 
detect  of  power  in  the  corporation  to  do  the  act. 
boldinfr  that,  as  in  this  case,  there  are  acts  of  cor- 
porations which  strictly  are  ultra  vtrea,  and  for  the 
•dolnff  of  which  the  state  may  proceed  aff ainst  the 
corporation,  and  yet  the  acts  under  the  particular 
circumstances  be  bindiuK  upon  the  corporation. 

Where  brokers  purchase  and  hold  cotton  futures 
In  their  own  names  in  compliance  with  the  orders  of 
a  savinRs  bank,  there  never  being  any  delivery  of 
cotton  or  other  property,  or  transfer  of  any  title 
thereto  to  the  bank.  It  is  not  estopped  to  set  up  the 
defense  of  vitra  vires  when  sued  for  commissions 
and  the  amount  expended  by  the  brokers  in  pur- 
■cbasingr  the  futures. 

The  court  referred  to  Whitney  Arms  Co.  v.  Bar- 
low, frt/ro,  and  to  Parish  v.  Wheeler,  infr<t,  and  dis- 
claimed any  intention  of  questioningr  the  rule  of 
those  cases,  but  distinguished  the  present  case 
from  those  saying  that  their  doctrine  had  no  appli- 
cation to  executory  contracts  sought  to  be  made 
the  foundation  of  an  action  or  to  contracts  pro- 
hibited as  against  public  policy  or  immoral.  Jemi- 
«on  V.  Citizens  Sav.  Bank,  9  L.  B.  A.  708,  122  N.  Y. 
136. 

The  sole  question  in  Denver  P.  Ins.  Co.  v.  Mc- 
Clellan,  9  Colo.  It,  59  Am.  Hep.  185,  was  whether 
the  appellant  could  avail  itself  of  the  ultra  vires  of 
the  contract  upon  which  its  liability,  if  any,  arose 
as  a  defense  to  the  action.  The  company  had  in- 
sured the  defendant  against  ball,  which  its  charter 
igave  it  no  power  to  do,  and  had  received  the  pre- 
mium; and  it  was  held  Liable  for  the  amount  of  the 
policy. 

It  was  argued  on  behalf  of  the  appellant  that  the 
courts  might,  in  all  such  cases,  sustain  the  de- 
fense of  ultra  vires  on  the  ground  of  public  policy. 
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The  pubJlo,  it  was  said,  has  an  mterest  in  the  pro- 
tection of  Innocent  stockholders  and  creditors  ot 
such  companies  by  confining  the  exercise  of  cor- 
porate powers  strictly  within  their  authorised 
limits.  ''That  the  public  has  such  an  interest  Is 
quite  true."  said  Judge  Stone,  ''but  whether  to  af- 
ford such  prutectioo  the  defense  of  %Mra  vires  Is 
always  necessary  in  such  oases  is  another  tiling. 
Stockholders  are  but  one  portion  of  the  public; 
another  portion  with  equal  rights  of  protection.  Is 
that  with  whom  these  multiform  corporations 
deal  in  the  daily  exercise  of  their  assumed  powers. 
And  it  seems  illogical  to  assume  that  the  interests 
of  the  public  would  be  best  subserved  by  a  public 
policy  which  will  allow  a  corporation,  any  mors 
than  an  individual,  to  violate  the  principles  of  oom- 
mon  honesty  and  claim  exemption  from  the  obli- 
gation of  its  contracts  by  pleading  its  own  wrong 
doing.  Such  policy  would  rather  seem  to  offer  a 
premium  for  dishonest  dealing. 

"Besides,  both  the  state  which  grants  these  cor- 
porate powers,  and  the  stockholders  for  whose 
benefits  such  powers  are  exercised,  have  their 
remedies,  the  former  by  interfering  to  revoke  the 
charter,  and  the  latter  by  an  action  to  restrain  the 
unauthorized  undertakings." 

There  is  a  mode  by  wliich  the«commonwea1th 
may  call  a  corporation  to  account  where  It  violates 
its  charter  or  the  rights  of  the  people.  But  there 
is  no  rule  of  law  which  permits  it  to  retain  both  the 
benefits  and  the  price.  Oil  Creek  Ss  A  Blver  R.  Gow 
V.  Pennsylvania  Transp.  Go.  83  Pa.  160. 

In  the  application  of  the  doctrine  of  tiltro  viresit 
is  to  be  borne  in  mind  ^at  it  has  two  phases,  one 
where  the  public  is  concerned,  and  one  where  the 
question  is  between  the  corporate  body  and  the 
stockholders  in  it,  or  between  It  and  its  stockhold- 
ers, and  third  parties  dealing,  with  It  and  through 
it  with  them.  When  the  public  is  ooncemefl  to  re- 
strain a  corporation  within  the  limit  of  the  power 
given  to  it  by  its  charter,  an  assent  by  the  stock- 
holders to  the  use  of  unauthorized  power  by  the 
corporate  body  will  be  of  no  avalL  When  it  la  a 
question  of  the  right  of  a  stockholda*  to  restrain 
the  corporate  body  within  its  express  or  Incidental 
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in  promoting  the  public  Interests,  and  only 
operate  to  encourage  dishonesty  and  promote 
injustice.  Resting  upon  one  or  more  of 
these  arguments,  many  cases  might  be  cited. 
These  are,  then,  a  class  of  cases  which  make 
a  distinction  between  acts  merely  in  excess 
of  authority  and  those  which,  in  addition, 
are  affirmatively  forbidden,  or  immoral,  or 
in  contravention  of  some  principle  of  public 
policy.  It  seems  to  us  that  the  true  founda- 
tion of  the  doctrine  of  ultra  vires  lies  in  the 
proposition  that  every  act  of  a  corporation  in 
excess  of  its  powers  is  an  act  in  contravention 
of  public  policy,  and,  for  that  reason,  to  be 
held  null  and  void.  The  ground  upon  which 
corporate  privileges  are  conferred  is  that  the 

Eublic  interests  may  be  thereby  subserved. 
r  this  is  not  so,  then  all  such  concessions  are 
mere  acts  of  legislative  favoritism,  and  con- 
travene the  foundation  upon  which  govern- 
ment is  supposed  to  rest, — that  all  are  to  be 
protected  in  the  enjoyment  of  equal  rights 
and  privileges.  Charters  must  be  supposed 
to  be,  therefore,  granted  upon  the  supposition 
that  some  public  interest  is  thereby  advanced. 
"The  legislature  is,  therefore,  presumed," 
says  Ju€^  Selden  in  Bissell  v.  Miehigan  8, 
d  N.  I.  R  Co..  28  N.  Y.  285,  -to  have 
granted  Just  so  much  power,  and  so  many 
peculiar  privileges,  as  those  interests  are  sup- 


posed to  require.*  It  must  be,  therefore, 
that  any  act  in  excess  of  these  granted  pow- 
ers is  an  act  contrary  to  public  policy,  and, 
upon  that  eround,  illei^il  and  void.  Any 
other  view  oy  which  such  acts  are  to  be  sup- 
ported because  executed  would  operate  as  an 
enormous  practical  extension  of  the  power  of 
corporations.  The  view  this  court  has  taken 
has  therefore  been  that  "all  acts  outside  the 
object  of  its  creation,  as  defined  in  the  law 
of  organization,  and  therefore  beyond  the 
powers  conferred  upon  it, "  are  acts  not  void- 
able only,  but  wholly  void.  Buckeye  Marble 
dt  FreeeUme  Co,  v.  Harvey,  82  Tenn.  — ,  18 
L.  R.  A.  252 ;  Memphie  Grain  d  P.  EievaUfr  Co. 
V.  Memphie  d  C.  A.  Co.  85  Tenn.  705 ;  Mallory 
V.  Ednaur  Oil  Works,  86  Tenn.  698.  Tne 
rule,  and  the  foundation  upon  which  it  rests, 
as  held  by  the  English  courts,  are  identical 
with  our  own.  The  English  doctrine  is  sum- 
marized by  Mr.  Beach  in  these  words :  "  Cor- 
porations are  created  for  fixed  purposes,  with 
certain  specified  powers.  It  is  deemed  to  be 
public  policv  to  keep  them  strictly  within 
bounds  so  aefined.  There  is  an  implied 
prohibition  to  go  beyond  such  limits,  and 
all  persons  dealing  with  a  corporation  are 
charged  with  notice  of  the  limitations  upon 
its  authority.  Therefore  every  contract  of  a 
corporation  or  its  agents,  which  exceeds  the 


powers,  the  stookholder  may  In  many  oases  be  de- 
Dled,  on  the  ground  of  his  express  aneot  or  his  In- 
telligent though  tadt  consent  to  the  corporate 
action.  If  there  be  a  departure  from  statutory 
direction,  which  Is  to  be  considered  merely  a  breach 
of  trust  to  be  restrained  by  a  stockholder,  it  is  per- 
tlnent  to  consider  what  has  been  his  conduct  in  re- 
gard thereko,  A  corporation  may  do  acts  which 
affect  the  public  to  Its  harm.  Inasmuch  as  they  are 
per  §6  iilegal  or  are  fmtfum  prohibUum,  Then  no 
assent  of  stockholders  can  validate  them.  It  may 
do  acts  not  thus  Illegal  though  there  is  want  of 
power  to  do  them,  which  affect  only  the  interest  of 
the  stockholders.  They  may  be  made  good  by  the 
assent  of  the  stockholders,  so  that  strangers  to  the 
stockholders  dealing  in  good  faith  with  the  corpor- 
ation will  be  protected  in  reliance  upon  those  acts, 
FOlflrer,  X,  In  Kent  v.  QuicksOver  Min.  Ck).  78  N. 
T.15B. 

The  rule  laid  down  In  this  case  was  followed 
In  Sheldon  H.  R  Go.  v.  Biokemeyer  H.  B. 
Mach.  Co.,  90  K.  Y.  007,  where  it  was  held  that  the 
plaintiff  was  estopped  from  claiming  that  the  ac- 
tion of  Its  trustees  in  transferring  its  property  to 
the  defendant  in  payment  of  a  valid  claim,  was 

Misoonceptlon  arises  from  falling  to  distinguish 
between  those  rights  wbloh  parties  acquire  as  be- 
tween themselves,  and  the  rule  by  which  corporate 
authority  must  be  measured  and  limited  when  the 
state  interposes  to  assert  its  prerogative.  It  is 
urged  by  those  who  oppose  the  general  rule,  that 
corporators  might  by  ratifying'  corporate  acts  by 
their  acquiescence,  indeflnitel}  ex  end  and  amplify 
their  granted  powers.  To  this  it  is  so  fflcient  to  an- 
swer that  the  state  may  Interpose  its  authority  at 
any  time  and  compel  an  abandonment  of  the  act 
In  excess  of  power,  and,  if  need  be,  revoke  the 
eharter  of  the  company  for  its  usurpation. 

When  the  state  challenges  the  legality  of  the 
transaction  the  paramount  and  only  question  is 
whether  it  has  bestowed  upon  the  company  the 
feqnlsite  authority  to  engage  in  It.  When  the 
question  arises  between  the  company  and  the  other 
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party  to  the  contract,  other  legal  principles  apply 
In  determining  whether  the  contract  sliall  be  ob» 
served.  It  will  be  admitted  that  where  there  is  an 
absence  of  authority  on  the  part  of  a  corporation 
to  do  an  act,  the  requisite  power  cannot  be  import- 
ed into  the  transaction,  either  by  the  consent  of 
stockholders  or  by  the  execution  of  the  contract 
by  the  other  party  to  the  agreement.  The  con- 
tract must  necessarily  continue  to  be  ultra  vires. 
No  such  effect  has  been  attributed  in  any  of  the 
cases  to  acquiescence  or  unilateral  perrormance. 
The  basis  upon  which  the  enforcement  of  the  oon« 
tract  in  such  cases  rests  Is  that  the  company  is 
estopped  from  setting  up  its  own  unauthorized 
act,  and  its  own  incapacity,  to  evade  performance 
on  its  part,  after  receiving  the  fruits  of  the  bar- 
gain. The  power  of  the  company  is  not  amplitled, 
the  agreement  is  none  the  more  legal,  in  the  sense 
that  there  was  authority  to  execute  it;  the  court 
simply  refuses  to  entertain  the  defense  which  com- 
mon honesty  forbids  the  company  to  make.  A 
man  may  become  bound  by  the  act  of  an  uoau- 
thorlzed  agent,  and  be  held  liable  to  the  contract 
made  for  him,  not  on  the  ground  that  the  agent  In 
fact  had  any  authority  but  for  some  conduct  on 
the  part  of  the  alleged  principal  which  precludes 
him  from  raising  the  question  of  authority.  Why 
are  corporations  compelled  to  pay  money  bor^ 
rowed  in  excess  of  authority,  and  to  pay  the  stipu- 
lated rent  for  premises  unlawfully  leased  for  the 
period  of  occupation?  The  law  does  not  imply  a 
contract  to  pay  the  bondholders  the  money  thus 
received.  It  is  iUoglcal  to  say  that  the  law  will 
imply  a  contract  by  the  company  which  It  has  no 
power  to  make  for  itself.  A  contract  cannot  be 
Implied  where  an  express  contract  cannot  be  made. 
The  law  recognizes  the  obligation,  it  precludes  or 
estops  the  attempt  to  evade  it.  Whatever  legal 
phrase  may  be  applied  to  it  the  underlying  princi- 
ple is  that  the  corporation  cannot  set  up  its  own 
infirmity  when  it  is  unconscionable  to  do  so. 

The  liability  of  the  company  does  not  rest  upon 

the  doctrine  of  ratification.    In  its  ordinary  legal 

acceptation  ratification  applies  to  such  contracts 

i  as  a  party  has  authority  to  make.   Repeated  af- 
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powers  of  the  corporation,  violates  this  Im- 
plied prohibition,  and  contravenes  such  pub- 
lic policy,  and  is  illegal  and  void.  Conse- 
quently, as  to  such  contracts,  there  can  be 
no  ratification  or  estoppel."  2  Beach,  Priv. 
Corp;  g  421.  The  Tennessee  rule  is  in  accord 
with  the  holding  of  many  of  the  American 
courts.  Pittsburgh,  C.  dh  8t.  L.  B.  Co,  r. 
Keokuk  A  H.  Bridge  Co,  181  U.  8.  389,  83 
L.  ed,  168;  Central  Trantp,  Co.  v.  Pullman 
Palace  Gar  Co.  139  U.  S.  60,  85  L.  ed.  68; 
Davie  v.  Old  Colony  B,  Go.  131  Mass.  258, 
41  Am.  Rep.  221 ;  Chamhere  y.  FaUcner,  65 
Ala.  448 ;  Marion  8av.  Bank  y.  Dunkin,  54 
Ala.  471.  The  remedy,  In  case  one  of  the 
parties  has  received  a  benefit  under  such  a 
contract,  which,  ex  aquo  et  bono,  it  ought  not 
to  retain,  is  a  suit  in  disaffirmance  and  for 
an  accounting.  Buckeye  Marble  dt  Freestone 
Go,  V.  Ba/rvey,  supra.  The  plaintiff's  suit 
is  upon  tK9  contract,  and  in  affirmance  of  it, 
and,  if  there  be  nothing  else  in  the  case, 
could  not  be  maintained. 

2.  But  is  the  defendant  company  for  any 
reason  estopped  to  show  that  this  amendment 
bad  not  been  adopted?  The  provisions  of  the 
Act  of  1875,  concerning  legislative  amend- 
ments of  charters  obtained  under  the  general 
law,  is  in  these  words:  ''The  right  is 
reserved  to  repeal,  annul,  or  modify  this 


charter.  If  it  Is  repealed,  or  if  the  amend- 
ments proposed,  beini;  not  merely  auxiliary, 
but  fundamental,  are  rejected  by  a  vote  rep- 
resenting more  than  half  of  the  stock,  the 
corporation  shall  continue  to  exist  for  the 
purpose  of  winding  up  its  affairs,  but  not 
to  enter  upon  any  new  business.  If  the 
amendments  or  modifications,  being  funda- 
mental, are  accepted  by  the  corporation,  ae 
aforesaid,  in  a  general  meeting  to  be  called 
for  that  purpose,  any  minor,  married  woman, 
or  other  person  under  disability,  or  any  stock- 
holder not  agreeing  to  the  acceptance  of  the 
modification,  shall  cease  to  be  a  shareholder, 
and  the  corporation  shall  be  liable  to  pay 
said  withdrawing^  stockholders  the  par  value 
of  their  stock,  if  it  is  worth  so  much ;  if  not, 
then  so  much  as  may  be  its  real  value  in  tiie 
market  on  the  da^  of  the  withdrawal  of  said 
stockholders  as  aforesaid :  provided,  that  the 
claims  of  all  creditors  are  to  be  paid  in 
preference  to  said  withdrawing  stockhold- 
ers." Acts  1875,  p.  237,  §  5.  It  ie  to  be  ob- 
served that  the  state  does  not  by  this  act  un- 
dertake to  arbitrarily  impose  a  fundamental 
alteration,  and  require  the  corporation  to 
continue  in  business  under  the  amendment. 
It  does,  however,  demand  that  the  corpora- 
tion shall  accept  the  amendment,  however 
radical  it  may  be,  or  continue  its  existence 


flrmatlons  of  a  oontraot  by  one  who  has  no  aatbor- 
Ity  to  enter  Into  it,  cannot  supply  the  requisite 
authority. 

But  acquiescence  in  it  opon  which  the  other  par- 
ty acts,  may,  and  does,  upon  settled  legal  princi- 
ples preclude  the  parties  from  starting  tbe question 
of  power  as  between  themselves.  See  opinion  of 
Van  Syckel.  J.,  in  Camden  ft  A.  B.  Co.  v.  May*s 
Landing  &  Egg  Harbor  City  B.  Co.  48  N.  J.  L.  680. 

There  is  a  distinction  between  the  exercise  by  a 
corporation  of  a  power  not  conferred  upon  it, 
varying  from  the  objects  of  its  creation  as  declared 
in  the  law  of  its  organization,  of  which  all  persons 
dealing  with  it  are  bound  to  take  notice;  and  the 
abuse  of  a  geaeral  power,  or  the  failure  to  comply 
with  prescribed  formalities  or  regulations  in  a  par* 
tlcular  instance,  when  such  abuse  or  failure  is  not 
known  to  the  other  contracting  party.  See  opin- 
ion of  3fr.J'U8tfoe  Campbell,  Zabriskie  v.  Cleveland, 
C.  &  C.  B.  Co.  64  U.  8. 28  How.  881, 16  L.  ed.  488;  of 
Mr,  Justice  Hoar,  Monument  Nat.  Bank  v.  Globe 
Works,  101  Mass.  67, 8  Am.  Rep.  882:  of  Lord  Hath- 
eriey,  Asbbury  R.  Carriage  ft  Iron  Co.  v.  Blohe,  L. 
B.  7  H.  li.  668. 

A  corporation  may  be  bound  to  refund  to  a  per- 
son from  whom  it  has  received  money  or  property 
for  a  purpose  unauthorized  by  its  charter,  the 
value  of  that  which  It  has  actually  received;  for  in 
such  a  case,  to  maintain  the  action  against  the  cor- 
poration is  not  to  affirm  but  to  disaffirm,  the  illegal 
contract.  White  v.  Franklin  Bank,  tt  Pick.  181; 
MorvUle  v.  American  Tract  Soc  128  Mass.  128. 

Davis  v.  Old  Colony  B.  Co.,  181  Mass.  268, 41  Am. 
Bep.  221,  was  an  action  brought  upon  an  agree- 
ment by  the  defendant  company  guaranteeing  the 
expenses  of  a  musical  festival,  the  holding  of 
which,  the  company  considered,  would  result  in 
great  pecuniary  benefit  to  itself.  The  court  held 
that  such  an  agreement  was  altogether  outside  of 
the  purposes  for  which  the  company  was  organ- 
ized, and  that  the  action  could  not  be  maintained. 
Gray,  Ch.  J.,  said:  **A  corporation  has  power  to  do 
such  business  only  as  it  is  authorized  by  its  act  of 
incorporation  to  do,  and  no  other.  It  is  not  held 
out  by  the  government,  nor  by  the  stockholders, 
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as  authorized  to  make  oontracts  which  are  beyond 
the  purposes  and  scope  of  its  otiarter.  Tt  is  not 
vested  with  ail  th^  capacities  of  a  natural  person, 
or  of  an  ordinary  partnership,  but  with  such  only 
as  its  charter  confers.  If  it  exceeds  its  chartered 
powers,  not  only  may  the  government  take  away 
its  charter,  but  those  who  have  subscribed  to  its 
stock  may  avoid  any  contract  made  by  the  cot^ 
poratlon  in  clear  excess  of  its  powers.  If  it  makes 
a  oontraot  manifestly  t>eyond  the  powers  conferred 
by  its  charter  and  therefore  unlawful,  a  court  of 
chancery,  on  the  application  of  a  stockholder,  will 
restrain  the  corporation  from  carrying  out  the 
contract;  and  a  court  of  oommon  law  will  sustain 
no  action  on  the  contract  against  the  corporation. 

**  Every  person  who  enters  into  a  oontraot  with 
a  corporation  is  bound  at  his  peril  to  take  notice 
of  the  legal  limits  of  its  capacity."  That  is  good 
reason  for  making  a  distinction  between  municipal 
and  private  corporations  in  this  respect.  Tho  cred- 
itor of  a  municipal  corporation  may,  far  more 
properly  than  the  creditor  of  a  private  corpora- 
tion be  required  to  take  notice  at  his  perU  as  to 
when  the  limit  is  reached.  And  a  private  corpora- 
tion will  be  held,  at  least  to  the  extent  of  the  oon- 
Bideratlon  received,  for  indebtedness  assumed  to 
be  oontracted  in  excess  of  the  limit  impoeed  by  the 
articles  of  incorporation.  Humphrey  v.  Patrons* 
Mercantile  Asso.  60  Iowa,  607. 

Whether  the  plea  of  viXra  vUres  should  be  al- 
lowed as  a  defense  to  assumed  obligations  should 
not  be  determined  without  regard  to  the  character 
and  objects  of  the  incorporation,  the  nature  of  the 
powers  conferred  or  withheld,  the  particular  char- 
acter of  the  obligations  assumed  or  contract  en- 
tered into,  the  relations  of  the  contracting  parties, 
and  the  bona  fides  of  him  against  whom  the  doc- 
trine is  asserted.  Dickinson,  &,  In  Auerbach  v» 
Le  Sueur  HIQ  Co.  28  Minn.  201, 41  Am.  Bep.  285. 

In  Thomas  V.  West  Jersey  B.  Co.,  101 U.  8. 71. 2fr 
L.  ed,  060,  a  railroad  corporation,  without  author- 
ity of  the  legislature,  leased  its  railroad  to  three- 
persons  for  twenty  years,  for  the  consideration  of 
one  half  of  the  gross  sums  collected  from  the 
operation  of  the  road  by  the  lessees  during  the 
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only  for  the  pui'pose  of  winding  up  its  busi- 
nees.  In  other  words,  the  state  says  to  every 
corporation  to  he  organized  under  this  law : 
''I  reserve  the  riffht  to  repeal  or  annul  this 
charter  at  any  time.  If  the  amendment  I 
shall  propose  is  vital  and  fundamental,  It 
shall  be  submitted  to  the  action  of  the  stock- 
holders. If  a  majority  assent  to  it,  and 
adopt  it,  then  the  corporation  may  continue 
in  business.  If  there  be  any  who  are  inca- 
pable of  consenting,  or  any  unwilling  to  ac- 
cept, then  all  such  shareholders  shall  cease 
to  be  shareholders,  and  the  corporation  shall 
be  liable  for  the  market  value  of  all  such 
shares.  But,  if  the  amendment  be  unaccept- 
able to  a  majority,  then  you  shall  exist  only 
for  the  purpose  of  winding  up  your  business, 
and  shall  have  no  power  to  enter  upon  any 
new  contracts. "  Under  this  act,  if  the  altera- 
tion be  fundamental,  the  corporation  must 
do  one  of  two  things:  accept  the  off ''red 
amendment,  or  wind  up.  The  defendant 
says  that  it  did  neither.  The  law  conclu- 
sively presumes  that  every  officer,  agent,  and 
stockholder  of  this  company  knew  the  gen- 
eral law  of  the  state  affecting  its  powers  and 
its  business.  The  corporation,  regarded  as 
an  entity,  must  be  taken  to  have  Known  of 
the  right  reserved  by  the  state  to  amend  its 
charter.     This  right  was  written  in  its  very 


face.  It  must  be  taken  to  have  known  that 
the  state,  by  the  Act  of  1889,  bad  proposed 
an  amendment.  It  must  be  taken  to  have 
known  that  it  must  accept  this  added  power, 
or  it  must  cease  to  do  business.  It  knew  that 
every  such  corporation  which  should  there- 
after be  found  engaged  in  the  doing  of  new 
business  would  be  regarded  by  all  who  dealt 
with  it  as  having  all  the  powers  conferred 
bv  the  Act  of  1875  and  the  Amendment  of 
lS89.  An  act  or  contract  within  the  scope 
of  either  of  these  general  laws  of  the  state 
was  an  act  or  contract  within  the  apparent 
scope  of  the  power  of  any  such  company.  All 
who  deal  with  a  corporation  are  bound  to  take 
notice  of  the  limitations  contained  within 
the  law  of  its  creation.  Mora  we  tz,  Priv. 
Corp.  §  592 ;  Beach,  Priv.  Corj).  $5  383.  But 
where  an  act  or  contract  is  within  the  ap- 
parent scope  of  its  charter,  and  the  defect  m 
power  depends  upon  some  extrinsic  fact  pe- 
culiarly within  tne  knowledge  of  the  oftlcers 
and  agents  of  the  corporation,  and  is  un- 
known to  the  person  so  dealing,  tlien  there 
is  no  presumption  of  a  participation  in  doing 
the  illegal  act,  and  a  different  rule  of  re- 
spoDsibilit^  applies  from  that  enforced  where 
the  defect  is  apparent  upon  a  comparison  of 
the  contract  with  the  charter.  To  illustrate : 
^If  a  person  deal  with  an  agent  of  a  corpo- 


term,  reservinir  the  rlffbt  at  any  time  to  terminate 
the  contract  and  retake  posBesBion,  payloflr  nich 
damaises  for  the  unexpired  term,  as  should  be  de^ 
termined  by  arbitration.  At  the  end  of  five  yean 
the.  corporation  resumed  poeseeslon,  and  the  ao- 
oounts  for  that  period  were  adjusted  and  paid.  It 
was  held  that  no  action  could  be  maintained  agrainst 
the  corporation  to  recover  the  value  of  the  unex- 
pired term.  The  court  referred  to  Asbury  R. 
Carriage  &  Iron  Go.  v.  Riohe,  supra,  as  establishing 
'^the  broad  doctrine  that  a  contract  not  within  the 
scope  of  the  powers  conferred,  on  the  corporation 
cannot  be  made  valid  by  the  assent  of  every  one 
of  the  shareholders,  nor  can  it  by  any  partial  per- 
/ormanoe  become  the  foundation  of  a  right  of  ac- 
tion,'** and  expressed  the  opinion  that  that  decision 
represented  the  decided  preponderance  of  author- 
ity both  in  this  country  and  in  England,  and  was 
based  on  sound  principle. 

Asbury  R.  Carriage  &  Iron  Oo.  v.  Rlche,  7  H.  L. 
668,  was  distinguished  by  itfr.  Justice  Folger  in  Kent 
V.  Quicksilver  Min.  Co.,  78  N.  Y,  187,  on  thegroand 
that  the  contract  with  Riche  was  prohibited  by  act 
of  parliament. 

In  Pearcev.  Madison  Sb  I.  B.  Co.,  flSU.  8. 21  How. 
441, 16  L.  ed.  184,  two  corporations  created  by  the 
laws  of  Indiana  to  construct  distinct  though  con- 
necting lines  of  railroad  in  that  state,  were  consol- 
idated by  agreement,  and  conducted  the  business 
of  both  lines  under  a  common  board  of  manage- 
ment, which  gave  notes  In  the  name  of  theconaoli- 
dated  company  in  payment  for  a  steamboat  to  be 
employed  on  the  Ohio  river  and  to  run  in  con- 
nection with  the  railroads.  After  the  execution  of 
the  notes  and  the  acquisition  of  the  steamboat,  this 
relation  between  the  corporations  was  legally  dis- 
solved. It  was  held  that  an  action  brought  by  an 
indorsee  against  the  two  corporations  could  not  be 
maintained.  It  was  contended  that  because  the 
steam  k)oat  had  been  delivered  to  the  defendants 
and  connected  by  them  to  their  use,  they  were  re- 
sponsible. But  it  was  replied  that  the  plaintiff  did 
not  claim  under  an  assignment  of  the  owner's  in- 
terest. There  was  no  suggestion  that  the  plaintiff 
took  the  notes  sued  on  without  notice  of  the  ille- 
gality in  the  original  consideration. 
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It  has  uniformly  been  held  in  Alabama  that  a  con- 
tract made  by  or  with  a  corporation  which  is  out- 
side the  pale  of  its  corporate  authority  confers  no 
rights,  and  that  the  making  of  such  contract  does 
not  estop  the  party  promising  from  invoking  the 
.iefense  of  ultra  viree.  Sherwood  v.  Alvis,  88  Ala. 
116. 

A  oorporation  is  not  estopped  by  reason  of  ha  ving 
received  the  benefits  of  a  contract  which  is  ultra 
virea  from  setting  up  its  invalidity  in  defense  of  a 
suit  brought  to  enforce  it.  Chewada  Lime  Works 
v.  Dlsmukes,  6  L.  R.  A.  100, 87  Ala.  8i4. 

In  Simmons  v.  Troy  Iron  Works,  92  Ala.  €37,  the 
defendant  company  was  organized  for  the  purpose 
of  manufacturing  and  dealing  in  machinery.  It 
made  a  contract  with  a  plaintiff  for  certain  quan- 
tities of  ice,  and  then  refused  to  perform  its  part, 
whereupon  the  plaintiff  sued  for  breach.  The  con- 
tract was  held  XJiltra  vires  and  recovery  was  refused. 

In  Pennsylvania,  D.  &  M.  Steam  Nav.  Co.  v.  Dan- 
dridge,  ?  Gill  ft  J.  248,  the  plaintiff  had  engaged 
with  the  agent  of  the  company  that  his  goods 
should  for  a  certain  sum  paid  by  him,  be  trans- 
ported by  water  to  Yirginia.  This  action  was 
brought  to  recover  the  value  of  the  goods  which 
were  lost  by  negligence  of  the  company.  The  com- 
pany claimed  that  the  contract  was  %dtra  vires  and 
that  it  had  not  ratified  the  contract  made  by  its 
agent  by  accepting  the  freight  money  since  It  did 
not  know  the  ciroumsrances  of  the  contract.  The 
court  held  that  the  company  was  not  estopped 
from  denying  its  power. 

Abbott  V.  Baltimore  &  R.  Steam  Packet  Co.,  1 
Md.  Ch.  542,  followed  Pennsylvania,!).  &  M.  Steam 
Nav.  Co.  V.  Dandridge,  supra,  but  it  does  not  ap- 
pear whether.  In  this  case  the  contract  was  executed 
or  executory. 

In  Maryland  Hospital  v.  Foreman,  28  Md.  624,  the 
court  after  setting  out  the  principles  relating  toil- 
legal  contracts,  said  the  contract  in  this  case  was 
simply  ultra  trires,  and  therefore  not  binding  upon 
the  parties.  **To  such  a  contract  the  principle  in 
pari  delicto  does  not  apply;  but  if  the  party  dealing 
wi!h  the  corporation  has  paid  money  upon  it  he  is 
entitled  to  recover  it  back." 

In  £k>yce  v.  Towsontowu  Station  M.  B.  Church 
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ration,  within  the  scope  of  his  apparent  au- 
thority, and  without  notice  of  the  nonper- 
formance of  any  formality  prescribed  by  the 
charter  or  by-laws  as  a  condition  precedent 
to  the  agent's  authority  to  act,  he  will  be  en- 
titled to  assume  that  the  formality  has  been 
complied  with,  and  the  corporation  will  be 
estopped  from  showing  that  the  agent  had  no 
authority  to  bind  it  by  reason  oi  a  failure 
to  comply  with  the  prescribed  conditions." 
Morawetz,  Priy.  Corp.  gg  610,  686.  Thus, 
as  against  bona  flde  holders,  a  corporation 
was  held  estopped  to  show  that  Its  bonds 
were  invalid  oecause  issued,  and  mortgage 
executed,  under  resolutions  of  a  board  oi  di- 
rectors held  in  a  state  other  than  that  in  which 
the  corporation  dwelt.  The  purchaser  of  such 
bonds  was  held  to  be  under  no  obligation  to 
examine  the  minutes  of  the  directory  to  see 
where  it  sat  when  the  mortgage  was  au- 
thorized. Qalvtstcn,  B.  d  H,  R,  Co,  y. 
Cawdrey,  78  U.  8.  11  Wall.  459,  20  L.  ed. 
109.  Bo  when  the  power  is  given  to  a  county 
to  issue  bonds  upon  terms  prescribed  in  the 
act,  and  the  duty  of  determining  when  the 
conditions  have  oeen  complied  with  is  im- 
posed upon  certain  oflScers,  or  a  particular 
court,  and  the  bonds  are  afterwards  issued, 
and  recite  upon  their  face  that  these  condi- 
tions have  been  complied  with,   the  county 


is  estopped  from  setting  up  any  irregulari- 
ties in  their  issue,  and  contrary  to  the  recital 
on  the  bonds,  as  between  it  and  an  Innocent 
purchaser.  Nelson  y.  HayvDood  Cottnty,  87 
Tenn.  781 ;  Ooloma  t.  Bates,  93  U.  8.  484, 88 
L.  ed.  579. 

The  ctaeotBt)y<aBritiih  Bank  r.  Turquand, 
6  El.  &  Bl.  827,  is  in  point.  The  directors, 
by  the  charter,  called  the  "deed  of  settle- 
ment, "  were  only  authorized  to  borrow  money 
upon  obtaining  a  resolution  at  a  general 
meeting  of  the  company.  The  directors  hay- 
ing borrowed,  without  such  a  resolution, 
from  one  who  loaned  in  good  faith,  on  suit, 
the  bank  was  held  liable.  Jeryis,  CfL  J., 
said :  **  We  may  take  it  for  granted  that  the 
dealings  with  these  companies  are  not  like 
dealings  with  other  partnerships,  and  that 
the  parties  dealing  with  them  are  bound  to 
read  the  statute  and  the  deed  of  settlement 
But  they  are  not  bound  to  do  more.  And  the 
party  here,  on  reading  the  deed  of  settlement, 
would  find,  not  a  prohibition  from  borrow- 
ing, but  a  permission  to  do  so  on  certain  con- 
ditions. Finding  that  the  authority  might 
be  made  complete  by  a  resolution,  he  would 
have  a  right  to  infer  the  fact  of  a  resolution 
authorizing  that  which  on  the  face  of  the 
document  appeared  to  be  legitimately  done.* 
To  the  same  effect  Is  the  case  Be  Oounty  Life 


Trustees,  48  Md.  860,  Judoe  Stewart  declared  the 
law  of  Maryland  to  be  that  a  oorporation  oould 
not,  by  any  principle  of  estoppeU  make  contracts 
ultra  tHrea  to  bind  itself. 

This  was  an  action  of  assumpsit  to  which  the  de- 
fendants set  up  that,  on  account  of  a  defective 
certificate  of  incorporation,  they  never  were  a 
body  corporate.  It  was  decided  that,  though  they 
had  held  themselves  out  as  a  oorporation,  and 
treated  with  the  defendants  as  such,  they  were  not 
estopped  from  denying  liability  as  a  corporation. 

Where  the  plaintUT  sued  for  dama^res  received  by 
him  while.belnir  carried  by  the  defendant  oompany 
under  a  contract  to  transport  him  beyond  their 
line,  It  havinir  been  found  that  the  company  had 
no  power  to  enter  into  the  contract,  the  question 
arose  whether  they  were  estopped  to  set  this  up  as 
a  defense,  and  it  was  held  that  they  were  not. 
Hood  V.  New  York  &  N^  U.  R.  Co.  S2  Conn.  002. 

In  Converse  v.  Norwich  &  N.  Y.  Transp.  Co.,  88 
Conn.  160,  it  was  held  that  the  company  did  not 
enter  Into  a  contract  to  carry  beyond  Its  line,  and 
therefore  the  question  under  discusaion  here  was 
not  a  material  one  in  the  case.  The  court,  ho  welrer, 
referrlnflr  to  Hood  v.  New  York  ft  N.  H.  B.  Co., 
iupra^  said:  ^*That  case  cannot  be  shaken  on  the 
ground  that  the  principles  there  applied  are  tech- 
nically wronflT.  .  .  .  But  corporations  have  within 
a  few  years  under  general  laws  become  so  ntmier- 
ous,  and  are  so  connected  with,  and  so  control  the 
business  of  the  country,  and  even  its  religious  and 
benevolent  agencies  that  the  courts  have  gradually 
come  to  think  it  necessary  to  relax  the  technical 
and  theoretical  strictness  of  the  legal  principles 
applicable  to  them,  and  subject  them  to  the  same 
liabilities  for  the  acts  of  their  agents  as  natural 
persons,  so  far  as  it  can  be  done  practically  and 
oonslstently  with  their  charters.** 

The  defendant  entered  into  an  agreement  with 
the  plaintiff  to  sell  on  commission  certain  goods 
manufactured  by  the  latter  the  defendant  having 
violated  certain  terms  of  the  agreement  the  plain- 
tiff brought  action  to  recover  a  balance  due.  The 
defense  was  put  on  the  ground  that  the  agreement 
and  the  defendant's  undertaking  to  sell  the  goods 
were  in  excess  of  its  corporate  powers,  and  there- 
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fore  It  was  not  bound,  the  court  held  that  tite 
agreement  not  being  prohibited  by  law,  but  at 
most  only  in  excess  of  the  corporate  powers,  and 
the  defendant  liaving  received  the  benefit  thereof 
the  law  would  not  allow  it  to  set  up  its  own  wrong 
to  escape  responsibility.  Union  Hardware  On.  v. 
Plume  ft  A.  Mfg.  Co.  68  Conn.  aS. 

A  corporation  chartered  to  make  and  oaalntaln  a 
road  to  the  top  of  Mount  Washington  and  to  charge 
tolls  for  the  use  thereof  was  held  to  have  no  power 
to  purchase  horses,  stages,  etc.,  for  the  purpose  of 
transportation,  and  in  an  aetion  for  the  price  of 
onrtain  omnibuses,  etc.,  the  corporation  was  al- 
lowed the  defense.  Downing  y.  Mount  Washing- 
ton Bead  Co.  40  N.  H.  XSa 

But  Oeeipee  Hosiery  ft  Woolen  Mfg.  Oo.  y.  Can-, 
ney.  54  N.  H.  eoft,  followed  BlsseU  v.  Michigan  S,  ft 
N.  L  B.  COn  2SN.  Y.  S89,  and  held  that  debts  con- 
tracted by  a  corporation  in  excess  of  Its  power 
were  binding.  And  this  was  followed  in  Connecti- 
cut Blver  8av.  Bank  v.  FJske,  00  N.  H.  888. 

Bianchester  ft  L.  B.  Oo.  v.  Concord  B.  Co.  (N.  HJ 
9  L.  B.  A.  889,  was  a  bill  in  equity  for  a  discovery, 
for  an  accounting  by  defendant  of  its  dealings 
with  plaintllPs  railroad  properties  and  for  a  return 
of  certain  of  such  properties  to  the  platatlft.  The 
defendant's  plea  was  that  the  contracts  between 
the  parties,  under  which  the  defendant  went  Into 
and  retained  possession  and  management  of  the 
plalntiff*8  road,  were  wholly  beyond  the  oorporafes 
power  of  either  party  to  make  or  ratify.  Bat  it 
was  held  that  in  a  transaction  which  Is  simply  «ttra 
vireB  neither  party  will  be  heard  to  allege  its  in- 
validity while  retaining  its  fruits.  Limitatloo  of 
the  contractual  power  of  a  oorporation  does  not 
prevent  it  from  making  restitution  of  mon^  or 
property  obtained  under  an  nnanthoriaed  con- 
tract. 

In  Blssell  v.  Michigan  8.  ft  N.  L  B.  Oc  0  H •  Y. 
28S.  the  companies  had  united  their  business.  Tliex 
were  held  liable  for  injuries  to  a  person  whom  they 
engaged  to  transport  on  a  line  beyond  the  limits 
authorised  by  the  charter  of  either.  Oomstook, 
CtL  J.n  after  an  elaborate  argument  placed  the  de- 
cision on  the  principles  of  contract  and  of  duty  re- 
sulting therefrom.    Selden,  J^  thought  the  con- 
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Amir,  to,,  L.  B.  S  Ch.  208.  Oiffard,  L,  J., 
■aid :  "  A  stranger  must  be  taken  to  have 
read  the  general  act  ander  which  the  com- 
pany is  incorporated,  and  also  to  have  read 
the  articles  of  association,  but  he  is  not  to  be 
taken  to  have  read  anything  more,  and,  if 
he  knows  nothing  to  tne  contrary,  he  has  a 
rielit  to  assume,  as  against  the  company,  that 
all  matters  of  internal  management  have  been 
duly  complied  with." 

The  well-known  general  rale  applicable 
to  one  dealing  with  a  company  purporting 
to  be  a  corporation  seems  to  be  applicable 
where  the  inquiry  is  as  to  whether  an  amend- 
ment bos  or  has  not  been  accepted,  and  the 
company,  by  acts  of  user,  has  represented 
itself  as  having  the  power  conferrea  by  the 
amendment.  That  rule  is  that,  as  sgainst  all 
persons  who  have  entered  into  contracts  with 
ixxiies  assuming  to  act  in  a  corporate  capac- 
ity, it  is  sutHcient  for  such  boaies  to  snow 
themselves  to  l>e  rorponitions  ds  facto.  The 
court,  in  Merriman  v.  Moffiwny,  12  Heisk. 
497.  said,  that  **  in  a  proceeding  between  such 
corporation  and  an  individual  who  has  dealt 
with  it,  irregularities  in  its  orgnnlzation, 
which  mi/^ht  ^ive  the  state  the  right  to  pro- 
ceed by  qvo  warranto  or  other  like  proceed- 
ing, to  have  the  charter  declared  void,  can- 
not be  taken  advantage  of."    Bee,  to  same 


effect,  IMhofUH  SpUoopal  Union  Church  t. 
Pickett,  19  N.  T..  483,  and  Buffalo  d  A.  R. 
Ch.  ▼.  Gary,  26  N.  7.  75.  8o.  in  Alabama, 
where  the  rule  concerning  the  defense  of 
uUra  vires  is  identical  with  our  own,  it  has 
been  held  that,  **if  one  contract  with  a  cor- 
poration in  a  matter  within  Its  corporate 
power,  the  mere  making  of  the  contract  estops 
the  promisor  from  disputing  the  corporation's 
regul ar  and  complete  organi  zation. "  Lehman 
▼.  Warner^  61  Ala.  465.  In  the  later  case  of 
Sherwood  v.  Alvie,  88  Ala.  118,  Stone.  Ch,  J, , 
said :  **  The  distinction  is  between  the  entire 
absence  of  authority  in  the  organic  law  it- 
self, and  a  failure  to  comply  with  some  pre- 
requisite which  the  law  has  made  a  condi- 
tion precedent  to  the  exercise  of  corporate 
functions.  In  the  one  case  there  is  a  want  of 
power,  and  in  the  other  only  an  abuse  of 
power  conferred." 

Let  us  apply  this  principle  to  the  case  in 
hand.  One  dealing  with  this  corporation  is 
bound  to  take  notice  of  the  statute  and  its 
amendments  under  which  it  was  doing  busi- 
ness, lie  was  not  bound  to  go  any  further. 
When  he  found  this  company  engaging  in 
new  business  after  the  amendment  of  its 
charter  under  the  Act  of  1889,  he  was  bound 
to  look  to  the  limitations  upon  its  power  con- 
tained in  this  amendment,   for,   finding  it 


tract  vUra  vim  and  void  but  that  the  defendantB 
were  liable  for  neffliirenoe. 

In  ooDformlty  with  the  views  exprened  by  OMef 
Juetlce  Comfltook  In  this  oeso,  the  case  of  Parish 
V.  Wheeler,  tt  N.  Y.  60S,  was  decided  In  the  suo- 
oeedlnir  term.  Here  a  railway  oorporstlon  which 
bad  exceeded  Its  powers  in  the  purchase  of  a 
steamboat  was  not  allowed  to  set  op  such  fact 
agaiost  one  who  had  advanced  the  price  when  It 
had  receired  and  used  the  property. 

Uuffett  V.  Troy  ft  a  R.  Co.  40  N.  Y.  168,  f oUowed 
Bimell  V.  Mlchiflran  8.  &  N.  I.  R.  Ck>.  22  N.  Y.  S58. 

In  Whitney  Arms  Go.  v.  Barlow,  68  N.  Y.  6B.  20 
Am.  Rep.  604,  the  plaintiff  was  a  corporation  au- 
thorlzed  for  the  purpose  of  manufacturing  every 
variety  of  fire-arms,  and  other  Implementi  of  war, 
and  all  kinds  of  machinery  adapted  to  the  con- 
struction thereof.  It  entered  Into  a  contract  with 
the  American  Seal  Lock  Company  for  the  manu- 
facture and  delivery  of  10,000  locks.  The  locks 
havinft  been  delivered  It  was  held  that  the  conrract 
was  fully  executed  and  that  the  plea  of  ultra  viref 
would  not  prcTall  as  a  defenee  to  an  action  brought 
to  recover  the  contract  price. 

The  prinoiples  of  Whitney  Arms  Co.  ▼.  Barlow 
were  approved  by  Ruger,  OfL  J.,  in  Woodruff  v. 
BrleR.Co.«3N.Y.609. 

Cunningham  v.  Massena  Bpriogs  ft  Ft  C.  R.  CO., 
68  Hun,  4tO.  was  an  action  for  a  balance  due  plain- 
tiff on  a  oontract  made  with  him  by  predldent  of 
the  defendant  to  build  a  bridge  and  a  piece  of 
track  beyond  the  defendant's  line.  The  plaintiff 
having  performed  in  good  faith  he  was  allowed  to 
recover. 

In  SchufT  ▼.  New  York  ft  B.  8.  Invest  Co.,  46  N. 
Y.  8.  R.  646,  the  defendant  corporation  was  organ- 
ised for  the  purpose  of  ^'purchasing,  taking,  hold- 
ing, possessing,  selling,  improviag,  and  leasing  real 
estate  and  buildings,  manufacture,  purchase,  lease, 
■ale,  use  of  building  stone,  lumber  and  other  build- 
ing materials.^  By  the  contract  which  was  the 
foundation  of  the  action  the  defendant  agreed  to 
pay  the  plaintiff  a  certain  sum  for  his  services  in 
organizing  stock  companlCB  to  carry  on  its  busi- 
nesB  in  a  certain  place.   Judgment  for  the  plaintiff. 

Those  decisions  which  hold  that  a  defendant 
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comoration  is  estopped  from  questioning  the 
validity  of  a  contract  made  by  it,  apply  only  when 
the  contract  has  been  executed  for  the  benefit  of 
the  corporation. 

And  therefore,  it  bss  been  held  that  an  electrio 
light  company  is  not  etttopped  to  assert  that  a  con- 
tract  made  In  its  behalf  to  pay  the  funeral  expenses 
of  an  employ^  was  ultra  efres,  because  it  has  been 
performed  by  the  other  par^  thereto.  Klpp  v* 
Bast  River  Electric  Light  Co  46  K.  Y.  8.  R.  887. 

In  Day  v.  8piral  Springs  Buggy  Co.«  57  Mich.  146, 
68  Am.  Dec.  6(68,  the  company  had  entered  Into  a 
contract  which  was  ultra  vires  to  purchase  for 
speculation  from  the  plaintiff  a  quantity  of  ma- 
terial used  in  upholstering  buggies.  The  plaintiff 
after  delivering  part  of  the  material  refused  to 
carry  out  the  conrract  and  brought  an  action  for 
the  quantify  delivered*  The  court  held  that  the 
action  would  lie. 

A  railroad  company  was,  in  Dewey  v.  Toledo,  A* 
A  ft  N.  M.  B.  Co.,  91  Mich.  861, 60  Am.  ft  Bug.  R.  R. 
Gas.  607,  compelled  to  pay  a  note  which  It  had 
given  tor  property  which  had  been  made  over  to 
it  and  which  it  was  actually  using  in  its  business. 

In  Baltimore  ft  P.  8.  B.  Co.  v.  McCutcheoc,  18 
Pa.  18,  a  foreign  corporation  had  taken  a  lease  of 
real  estate  without  authority  in  its  charter,  and  In 
an  action  for  the  rent  the  court  enforced  the  con* 
tract 

Wright  V.  Pipe  Line  Co.,  101  Pa.  804, 47  Am.  Rep. 
701,  was  an  action  by  a  bona  fide  purchaser  on  a 
note  given  by  the  defendant  company  In  part  pay- 
ment of  stock  of  another  corporation.  By  the 
act  under  which  the  company  was  organised  it  was 
provided  that  it  should  not  be  lawful  for  any  cor- 
poration organized  under  it  to  use  any  of  Its  funds 
in  the  purchase  of  stock  of  any  other  corporation. 
The  court  below  instructed  the  Jury  that,  the  con- 
sideration of  the  note  being  unlawful,  the  plaiotiff 
could  not  recover.  The  supreme  court  followed 
Oil  Creek  ft  A.  River  R.  Co.  v.  Pennsylvania 
Transp.  Co.,  88  Pa.  160,  saying:  **The  law  never  sus- 
tains a  defense  of  this  nature  out  of  regard  for  a 
defendant;  it  does  so  only  where  an  imperative 
rule  of  public  policy  requires  it  ...  It  may  be 
that  as  between  the  original  parties  the  defendan  v 
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using  the  power  therein  conferred,  he  had  a 
right  to  presume  that  itA  stockholders  had 
adopted  this  amendment.  The  question  as  to 
whether  a  stockholders*  meeting  had  been 
held,  and  whether  a  majority  of  the  stock  had 
been  voted  for  the  amendment,  were  (ques- 
tions of  internal  management  peculiarly 
within  the  knowledge  of  its  officers  and 
agents,  and  a§  to  which  it  is  conceded  he  had 
no  knowledge.  The  making  of  the  contract 
involved  was  a  representation,  as  \vas  the  fact 
of  its  continuance  in  business,  by  these 
officers  and  agents,  that  such  a  meeting  had 
been  held,  and  that  a  majority  of  the  stock 
had  accepted  the  offered  power  necessary  to 
justify  the  making  of  the  contract.  ''If  a 
portion  of  the  shareholders  undertake  to  ac- 
cept a  new  charter,  or  to  adopt  new  ar- 
ticles of  association,  on  behalf  of  the  whole 
cx)mpany,  their  acts  may  be  ratified  by  the 
remaining  members  oi  the  company,  and 
ratification  may  be  implied  from  mere  ac- 
'Ouiescence,  or  a  neglect  on  the  part  of  the 
dissenting  shareholders  to  restrain  the  com- 
pany from  departing  from  its  original  con- 
jBtitution. "  Morawetz,  Priv.  Corp.  §  628. 
Batification  by  all  the  shareholders  of  an  act 
void,  as  in  excess  of  the  powers  of  the  com- 
pany, under  any  circumstances,  would  not 
effectually    charge    the    corporation.     But 


where  the  question  is,  as  here,  as  to  the  adop- 
tion or  nonadoption  by  shareholders,  of  ao 
amendment  to  the  charter,  and  the  officers  and 
agents  have  been  suffered  to  use  the  power, 
very  slight  evidence  would  be  sufficient  to 
amount  to  evidence  of  acceptance  by  the 
shareholders.  Certainly  the  contract  in  ques- 
tion was  within  the  apparent  scope  of  the 
powers  of  this  company,  and  a  straneer,  in 
good  faith  dealing  with  it,  had  a  rfght  to 
assume  that  the  necessary  steps  had  been 
taken  to  accept  the  power  ita  officers  were  as- 
suming to  have,  and  the  company  must  be 
held  estopped  to  show  that  a  majority  of  its 
shareholders  had  not  accepted  it. 

8.  Was  this  amendment  fundamental,  or 
merely  auxiliary?  The  act  doea  not,  and,  ir 
the  nature  of  the  question,  could  not,  define 
the  two  classes  of  amendments.  With  respect 
to  the  distinction  between  the  two  classes  of 
amendments,  we  must  look  to  the  common 
law  for  the  principles  which  distinguish 
them.  Whether  the  act  is  to  be  construed  as 
arbitrarily  imposing  amendments  not  funda- 
mental, or  as  requiring  their  acceptance  by 
a  majority  of  the  corporators  or  by  the  di- 
rectors, as  is  admissible  upon  some  of  the  au- 
thorities, it  is  not  necessary  for  us  to  deter- 
mine. With  reference  to  what  are  auxiliary 
amendments,  the  cases  seem  in  hopeless  con- 


could  have  rescinded  the  contract  and  declined  to 
receive  the  stock.  But  they  executed  it;  they  ac- 
cepted the  stock  and  ^ave  their  note  in  payment, 
for  which  note  the  plaintiff  paid  value  in  Rood 
faith.  The  defense  of  ultra  vires  by  a  corporation 
comes  with  a  better  Krece  if  made  before  it  has 
4lACOvered  that  It  has  made  a  bad  barsrain.** 

Id  Sherman  Centre  Town  Co.  v.  Morris,  43  Kan. 
28SS,  the  corporation  was  organized  for  the  purpose 
of  purchaainfiT  and  seilinv  real  estate,  and  a  pro- 
vision of  its  charter  limited  the  sum  of  Its  indebted- 
ness at  any  time  to  $600.  The  company  purchased 
merchandise,  leavingr  unpaid  a  balance  of  $1,800,  for 
which  the  action  was  brought.  The  court  refused 
to  entertain  the  dAfense  of  ultra  viru,  stating  the 
general  rule  to  be  that  when  a  contract  made  by  a 
corporation  is  ultra  vfres,  and  the  corporation 
receives  the  money  or  property  paid  upon  such 
contract,  the  money  or  the  value  of  the  property 
may  be  recovered  to  prevent  injury  resulting'from 
the  application  of  uUra  vires  upon  a  corporate  con- 
tract, if  no  fraud  is  intended  or  has  been  com- 
mitted. 

Hutchinson  v.  Western  ft  A.  R.  Co.,  6  Heisk.  684, 
was  an  action  against  a  corporation  for  damages 
ocoEisloned  by  the  negligence  of  its  employes. 
The  railroad  company  was  without  authority  run- 
ning a  line  of  steamers,  and  the  plaintiff  was  hurt 
by  the  mismanagement  of  one  of  them.  The  de- 
fense of  uUra  vires  was  rejected  on  the  ground  that 
such  doctrine  had  no  application  to  torts  of  that 
character. 

la  Memphis  Grain  ft  P.  Elevator  Co.  v.  Memphis  ft 
C  B.  Co.,  86  Tenn.  70S,  the  railroad  company  had,  to 
Induce  a  subscription  of  stock,  guaranteed  that 
the  subscribers  to  the  Elevator  Co*8  stock  should 
receive  a  dividend  of  not  less  than  eight  per  cent 
It  was  held  that  this  did  not  come  within  the 
powers  conferred  by  the  charter,  and  that  there- 
fore an  action  to  enforce  the  contract  could  not  be 
maintained. 

In  Auerbach  v.  Le  Sueur  Mill  Co.,  28  Minn.  291,  41 
Am.  Bep.  286,  which  was  an  action  by  an  innocent 
holder  for  value,  on  a  note  given  to  secure  a  debt 
incurred  by  the  company  in  the  ordinary  prosecu- 
tion of  its  business,  the  defense  set  up  was  that  the 
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debt  exceeded  the  amount  of  indebtedness  wfaicb 
the  corporation  was  authorized  to  contract,  tlie 
company  was  bound  to  pay. 

Bradley  v.  Ballard,  supm,  was  a  case  of  some- 
what simiJar  facts.  A  corporation  was  organized 
in  Chicago  and  carried  on  mining  operatioDs  in 
Colorado,  to  prosecute  which  it  borrowed  lanre 
sums  of  money.  A  stockholder  sought  to  enjoio 
the  collection  of  the  notes,  claiming  that  the  com- 
pany had  no  power  to  engage  in  business  outside 
the  limits  of  Illinois.   The  bill  was  dlsmtosed. 

A  fit<.>ckholder  being  largely  indebted  to  the  cor- 
poration proposed  that  if  the  company  would  buy 
his  stock  and  give  him  its  promissory  note  to 
secure  payment  of  the  same,  he  would  negotiate  a 
sale  of  the  note  and  apply  the  moneys  received  in 
payment  of  his  debt  to  the  corporation.  The  com- 
pany having  accepted  the  proposition,  the  trans- 
action was  carried  through.  In  an  action  on  tbs 
note  by  the  purchaser  the  company  attempted  to 
escape  liability  on  the  ground  that  the  transaction 
was  uUra  vires.  But  it  was  held  liable.  Main  v. 
Caseerly,  ffl  CaL  120. 

The  principle  of  State  Board  of  Agriculture  ▼. 
Citizens'  Street  B.  Co..  47  Ind.  407, 17  Am.  Bep.  MS. 
was  asserted  in  Louisville,  N.  A.  ft  a  B.  Co.  v. 
Flanagan,  IIB  Ind.  488.  But  here  the  contract  was 
held  to  be  not  ultra  v^res.  The  railway  oompaoy, 
before  its  line  was  completed,  had  entered  into  a 
contract  for  the  transportation  of  freight  after 
the  completion  of  the  Une.  The  action  was  for 
the  violation  of  the  agreement. 

Memphis  ft  L.  B.  K.  Co.  v.  Dow,  19  Fed.  Bep. 
888,  was  a  bill  filed  against  the  trustees  and  holdeis 
of  mortgage  bonds  of  the  compiainant  and  the 
mortgage  upon  its  corporate  franchises  and  prop- 
erty for  securing  the  same,  seeking  to  annul  the 
bonds  and  mortgage,  upon  the  ground  that  they 
were  Issued  and  executedby  the  complainant  with- 
out corporate  power.  The  complainant  was  a  cor- 
poration which  was  brought  into  life  by  a  body  of 
creditors  of  a  pre-existing  corporation  who  had 
succeeded  to  all  the  property  thereof,  and  who 
proposed  to  convey  such  property  to  the  oompiala- 
ant  upon  receiving,  among  other  conslderatloos, 
the  mortgage  bonds  in  suit.    The  latter  assented  to 
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flict.  There  are  cases  going  so  far  as  to  bold 
that  any  alteration,  do  matter  how  im- 
material, which  in  any  way  affects  the  con- 
tract between  the  corporation  and  its  stock- 
bolders,  is  to  be  regarded  as  fundamental. 
The  case  of  Zabruhie  y.  Backensack  d  N,  7. 
i?.  Co,,  18  N.  J.  Eq.  185.  90  Am.  Dec.  617, 
is  a  leading  case  for  tiiiis  doctrine.  See,  also. 
Potter,  Corp.  §§  40,  41.  But  the  weight  of 
authority  seems  to  sustain  a  more  moderate 
and  reasonable  view,  and  to  support  the  doc- 
trine that,  if  the  amendment  does  not  change 
the  character  of  the  business,  and  simply 
authorizes  its  reasonable  extension  upon  the 
lines  of  the  original  project,  a  majority  of 
the  corporators,  and  in  some  instances  the  di- 
rectors alone,  may  accept  and  conclude  all 
the  stockholders  by  their  action.  The  cases 
are  arrayed  upon  this  Yiew  by  a  Yerv  late  and 
learned  author,  and  need  not  be  here  con- 
sidered. Beach,  PriY.  Corp.  §  42.  In  view 
of  the  consequences  imposed  by  our  act,  when 
an  amendment  is  proposed  both  to  the  cor- 
poration itself  as  well  as  to  stockholders  In- 
capable of  consenting,  it  would  seem  to  be 
the  sounder  rule  that  only  very  material 
amendments,  radical  and  vital  in  their  char- 
acter, should  be  regarded  as  requiring  unani- 
mous adoption,    m  the  view   we  take  of 


the  case  in  hand,  it  is  unnecessary  to  decide 
whether  the  amendment  proposed  by  the  Act 
of  1889  was  fundamental  or  only  auxiliary. 
For  the  purpose  of  this  case,  we  have  assumed 
it  to  have  been  fundamental,  and  henCe  to 
require  the  unanimous  consent  of  all  who 
should  continue  shareholders,  this  being  the 
position  announced  by  the  learned  counsel  for 
the  defendant  corporation. 

4.  The  next  defense  presented  is  that  the 
plaintiff's  injury  resulted  "from  Yoluntary 
exposure  to  unnecessary  danger.**  Injuries 
resulting  from  such  exposure  are  expressly 
excluded  from  indemnity  by  one  of  the  con- 
ditions of  the  policy.  We  do  not  think  these 
words  the  entire  equivalent  of  ordinary  neg- 
ligence. A  de^rree  of  consciousness  of  danger 
is  necessary  before  there  would  be  that  vol- 
untary exposure  to  unnecessary  danger  re- 
quired to  prevent  indemnity.  We  do  not 
think  the  mere  fact  of  the  cleaning  of  a  gun, 
not  known  to  be  loaded,  is  such  voluntary 
exposure  as  the  contract  contemplated.  The 
accident  seems  to  have  resulted  from  a  defect 
in  the  gun  unknown  to  plaintiff,  whereby  it 
was  possible  to  discharge  it  by  striking  its 
butt  upon  the  floor. 

Judgment  reversed^  and  judgment  here  ac- 
cording to  the  declaration,  with  costs. 


the  propodtlon,  accepted  a  oonveyanoe  of  the 
property  and  executed  its  mortgage  bonds.  It 
now  asserted  that  although  it  had  power  to  acquire 
the  property  it  had  no  lawful  power  to  pay  for  it 
In  the  terms  and  manner  promised.  There  was  no 
«zpreflB  statutory  or  charter  prohibition  to  pur- 
ehase  the  property  or  mortgage  it  for  the  purobase 
money.  At  meet  lis  acts  were  tUtra  vires  because 
outside  the  restricted  permission  of  the  charter. 
It  was  contended  that  if  there  was  any  obligation 
on  the  part  of  the  corporation  to  pay  for  the  prop- 
erty it  purchased,  it  was  not  to  pay  what  it  agreed 
to,  but  to  pay  a  leas  oonslderation  because  the 
property  was  not  worth  the  price  agreed  to  be  paid. 
But  the  court  said  that  the  bondholdeis  could  not 
be  compelled  to  enter  upon  any  such  inquiry,  and 
the  bill  was  dismisBed. 

Where  a  bank  by  its  president  subscribed  towards 
the  building  of  a  creamery,  upon  certain  conditions 
and  immediately  thereafter,  and  before  any  active 
pvooeediDgs  were  taken,  it  becoming  apparent  that 
the  conditions  were  not  to  be  complied  with,  the 
aubscrlptlon  was  canceled.  Judgment,  in  an  action 
on  the  contract,  went  for  the  defendants  Jttdge 
Brewer,  in  the  course  of  the  opinion,  said  that  it 
might  be  **oonsidered  as  settled  law  to-day  that 
where  a  corporation  goes  outside  the  scope  of  its 
legitimate  buaineas  and  makes  a  contract,  and  that 
contract  is  executed  and  the  corporation  has  re- 
ceived the  benefits  of  the  contract,  the  courts  will 
never  listen  to  a  plea  of  tdtra  viresJ**  Holt  v.  wm- 
-fleid  Bank,  2&  Fed.  Rep.  812. 

New  York,  L.  B.  ft  W.  R.  Ck>.  Y.  Baring,  47  K.  J. 
L.  187, 64  Am.  Bep.  128,  was  a  suit  brought  for  an 
unauthorized  ejection  from  a  horse  railroad  car. 
The  company  inslBted  that  it  had  no  right  to  under- 
take to  operate  such  road,  and  that  therefore  it 
-ooght  not  to  be  liable  for  any  of  the  consequences. 
It  was  held  that  corporate  bodies  no  more  than 
Individuals  could  take  advantage  of  their  own 
wrong  by  way  of  defense. 

Gamden  ft  A.  R.  Ck).  v.  May^  Landing  ft  Egg 
Harbor  City  R.  Co.,  48  N.  J.  L.  590,  was  an  action 
•of  debt  brought  to  recover  rent  due  on  a  lease  of 
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Its  road  executed  by  the  defendant  in  error  to  ^.be 
plaintiff  In  error.  The  defense  to  the  action  was 
rested  upon  the  want  of  power  in  the  leasee  com- 
pany to  execute  the  lease. 

Perkins  v.  Portland,  S.  ft  P.  R.  Co.,  47  Me.  578, 74 
Am.  Dec.  507,  was  another  case  of  a  contract  to 
carry  beyond  the  line  of  the  company^s  own  road, 
and  it  was  said  that  though  the  company  might 
have  had  no  special  authority  to  make  such  con- 
tracts, and  might  perhaps  have  been  restrained 
from  making  them,  they  could  not  plead  such  want 
of  authority  against  persons  so  contracting  with 
them. 

In  Franklin  Co.  v.  Lewiston  Inst,  for  Sav.,  08  Me. 
48.  28  Am.  Rep.  0,  the  plaintiff  claimed,  on  the 
ground  that  when  a  contract  bad  been  executed  in 
whole  or  in  part,  and  the  corporation  had  thereby 
received  a  beneUt,  a  recovery  may  be  had  by  the 
other  contracting  party  to  the  extent  of  the  ben- 
efit conierred  though  the  contract  is  ultra  vires. 
But  there  was  nothing  in  which  a  quantum  meruU 
claim  could  bA  sustained. 

Although  a  contract  made  by  a  street  railway 
company  to  build  its  road  may  have  been  uttra 
vires^  yet  where  it  has  been  fully  executed  on  the 
part  of  the  one  contracting  with  the  company,  and 
for  nearly  ten  years  the  company  has  held,  enjoyed 
and  taken  the  fruits  of  the  contract,  it  Is  estopped 
to  deny  its  validity.  Kelley  v.  Newburyport  ft  A. 
H.R.  Go.  141  Mass.  496. 

A  brewing  company  which  had  rented  a  saloon 
set  up  in  an  action  on  the  lease  that  the  contract 
was  vUra  vires.  But  this  defense,  it  was  held, 
oould  not  avail.  It  having  entered  into  the  contract 
and  enjoyed  its  benefits.  Helms  Brew.  Co.  v.  Flan- 
nery,  88  HI.  App.  95. 

The  defense  that  the  contract  on  the  part  of  the 
railroad  company  to  maintain  and  operate  a  tele- 
graph Une,  was  vltra  vires,  was  not  available  in  an 
action  by  the  builder  of  the  line  to  recover  from 
the  company  sums  due  under  the  contract.  Pitts- 
burgh ft  a  B.  Co.  v«  Bhaw  (Pa.)  May  21, 1888. 

A.  P.  W. 
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George  W.  DUTCHER,  Tiff-  *«  -^"••f 
Eli  B.  BUCK. 

(96  Ifich.  160.) 

k  partnerehip  Jm  created  malrimr  alaadp 
cywner  liable  for  waces  of  an  employe 
of  the  other  party*  where  the  owner  agrees 
thai  the  other  shall  out  and  aell  logs  and  bolts 
from  the  land,  each  party  f omlsiiing  the  use  of 
a  team  In  the  work,  and  the  proceeds  shall  be 
paid  first  to  the  owner  a  certain  price  per  thous- 
and for  the  logs  and  another  price  per  oord  for 
the  bolts,  and  that  after  that  the  expenses  of  the 
work,  including  labor  of  employes  shall  be  paid, 
and  then  certain  compensation  to  the  other  party 
and  his  wife  for  their  services,  while  the  balance 
of  the  proceeds,  if  any,  shall  be  divided  equally 
between  the  parties  as  profits,— with  the  further 
agreement  that  the  work  shall  cease  at  any  time 
when  the  party  doing  the  work  cannot  pay  the 
expenses  out  of  such  proceeds. 

(Bb<q|Mr«  CSu  J^  atul  MonlQommry^  J^  dinsntj 
(June  68, 1808.) 

ERROR  to  the  Circuit  Coart  for  Kent 
County  to  review  a  judgment  in  favor  of 
defendant'in  an  action  brought  to  recover  the 
contract  piice  of  certain  labor  expended  in 
(nitting  Ion  under  an  agreement  with  de- 
fendant's alleged  partner.    Bewr9ed, 

The  facts  are  stated  in  the  opinions. 

Mettn.  Earl  ft  Hyde,  for  plaintiff  in  error: 

The  test  of  partnership  as  between  the  part- 
ners is  the  intent 

Bdecher  ▼.  Buik^  45  Mich.  188, 40  Am.  Rep. 
4«5. 

To  constitute  one  a  partner  as  to  third  per- 
sons, he  need  not  agree  to  share  the  losses  of 
the  business;  if  he  shares  in  the  profits  he 
thereby  deprives  creditors  of  part  of  the  means 
of  payment;  and  this  is  sufficient. 

Bnger  v.  Tvpper,  88  Mich.  258. 

One  may  become  liable  as  a  partner  to  third 
persons  though  it  was  not  his  intention  to  be- 
come a  partner  and  though  a  partnership  could 
not  have  been  made. 

Cleveland  Paper  Cb.  v.  Courier  Co.  67  Mich. 
162. 

An  afirreement  which  purports  on  Its  face  to 
be  a  partnership  agreement  and  which  provides 
that  the  parties  thereto  shall  share  equally  in 
expenses,  losses  and  gains,  cannot  be  treated  as 
a  contract  of  employment 

Smith  V.  Walker,  57  Mich.  457. 

An  agreement  between  two  persons  to  engage 
in  the  prosecution  of  a  lawful,  continuing 
business,  each  to  furnish  a  portion  of  the  cap- 
ital and  to  share  in  the  profits  and  losses,  con- 
stitutes them  partners  in  such  business. 

Kivgtbury  v.  Tharp,  61  Mich.  216;  WelU  v. 
Babcock,  56  Mich.  276;  Thayer  v.  Augustine, 


55  Mich.  187,  64  Am.  Rep.  861;  Einmem  t. 
LitteU,  28  Mich.  484;  Mimroe  t.  Oreenkm,  64 
Mich.  9. 

General  findings  or  conclusions  not  conslsieol 
with  special  findmgs  will  be  regarded  as  wrong 
conclusions  upon  facts  found. 

Bsopte  V.  Rildneon,  27  Mich.  116;  Earbauffk 
V.  PeopU,  88  Mich.  241. 

Mr.  Birnex  Hoytt  for  defendant  in  error: 

The  trial  Judge  has  found  that  there  was  no 
partnership  in  fact  between  the  partiea,  and 
this  is  a  conclusive  finding  of  fact. 

8t.  Denie  v.  Saundere,  86  Mich.  871. 

A  mere  participation  of  profits  does  not  nec- 
essarily create  a  partnership. 

Ibid.;  outer  v.  Perkine,  9Si  Mich.  804; 
Murphy  V.  Craig,  76  Mich.  165;  RunneU  t. 
Moffat,  78  Mich.  202;  Beechsr  v.  Budi,  46  Mich. 
188,  40  Am.  Rep.  465;  Ct^weU  v.  Britton.  6» 
Mich.  850;  Mohroe  v.  Qreenhoe,  64  Mich,  f^; 
Hiayir  v.  Avguetine,  66  Mich.  187,  64  Am. 
Rep.  861;  WeU$  v.  Babeoek,  56  Mich.  276;  WO^ 
cox  V.  Matthewe,  44  Mich.  102. 

Plaintiff  was  never  Informed  by  any  one 
that  Leclear  and  Buck  were  partners,  but  un- 
derstood the  contrary.  Even  if  Leclear  had 
told  plaintiff  so,  defendant  would  not  be  bonnd 
by  it.  Agency  cannot  be  proved  by  the  state- 
ments of  the  alleged  agent 

Swanetrom  v.  Jiuek^^on  Imp,  Co.  01  Mich. 
867;  St,  Denie  v.  Saundere,  supra. 

General  findings  of  fact  cannot  be  rejected. 

Oillam  V.  Boynton,  86  Mich.  287;  MeHugk 
T.  Curtis,  48  Mich.  262;  St.  Denis  ▼.  Saunders^ 
86  Mich.  868;  Sly  v.  Freeman,  88  Mich.  690. 

A  Judgment  for  defendant  does  not  require 
any  fact  to  support  it  The  judgment  must 
be  for  the  defendant  unless  the  facts  found 
compel  Judgment  for  plaintiff  as  a  matter  of 
law 

Sseley  v.  Albreeht,  41  Mich.  626;  Kane  y. 
Stowe,  50  Mich.  817;  Peabody  v.  MoAwy,  98 
Mich.  528;  Hamblin  v.  Wamer,  80  Mich.  07. 

MeOrath*  J.,  delivered  the  opinion  of  the 
court: 

This  is  assumpsit,  originally  brought  in 
Justice's  court,  for  work  ana  labor.  The 
court  below  made  the  following  findings: 
**  In  the  spring  of  1880  the  defendant  was  the 
owner  of  840  acres  of  land  in  Charlevoix 
county,  in  this  state.  About  the  6th  of 
March,  1889,  he  made  the  following  agree- 
ment with  one  Arthur  Leclear:  The  said 
Leclear  was  to  go  on  the  defendant's  land, 
and  cut  logs  and  bolts,  and  market  and  sell 
and  receive  payment  for  the  same.  He  was 
to  pay  the  expenses  of  the  Job,  pay  the  de- 
fendant $1.00  a  thousand  stumpage  for  logs, 
and  25  cts.  a  cord  for  bolts.  He  was  to  fur- 
nish the  use  of  a  team,  and  defendant  was  to 
furnish  the  use  of  a  team.  Leclear  was  to 
have  $20  a  month  for  his  services,  and  his 


NoTS.— The  opinions  of  the  Judges  in  the  above 
ease  very  fully  present  the  principles  of  the  law  as 
to  the  existence  of  a  partneiship.  Without  at- 
tempting any  annotation  of  the  question  we  call 
attention  to  earlier  cases  in  this  series  touching  the 
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question  as  follows:  Magovem  t.  Bobertson«  6  Ik 
B.  A.  680,  lis  N.  Y.  SI:  Tyler  v.  Waddingham,  S  I*. 
B.  A.  657,  and  nott^  58  Oonn.  875;  Seabuzy  v.  GroweD» 
llL.B.A.lM,62N.J.L.4Ub 
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wife  wn^  to  hnvc  f8  a  week  for  her  services 
In  botinliiiflr  the  men,  aad  what  was  left  wan 
to  be  dividlnl  equallv  between  defendant  and 
Leclear  as  profits.  iThe  stumpage  was  to  be 
paid  first,  and  then  the  expenses  of  the  Job, 
including  the  paf  of  the  men,  were  to  be 
paid  b^  Leclear;  after  that  he  and  his  wife 
to  receive  )ibove  amounts,  and  balance,  if 
any,  divided  as  above.  It  was  agreed  at  any 
time  when  Leclear  could  not,  from  the  pro- 
ceeds of  the  logs  and  bolts,  pay  expenses,  he 
should  cease  further  work  under  the  contract. 
In  the  month  of  December,  1880,  the  de- 
fendant, who  lives  in  the  township'of  Paris, 
Kent  countv,  Michigan,  went  to  Charlevoix 
county,  and,  by  a  subsequent  agreement  then 
made  between  himself  and  Leclear,  he  sold 
the  logs  and  bolts  thereafter  for  that  winter, 
and  collected  the  pay  for  the  same,  and  paid 
all  the  expenses  of  the  Job,  including  the 
men,  out  of  such  money,  (the  subsequent 
agreement  modified  the  original  agreement 
onlv  as  stated ;)  and  on  the  6th  of  March, 
1890,  gave  orders  to  the  men  upon  the  rail- 
road station  agent  for  the  balance  of  their 
wages  then  due  for  the  winter's  work,  sign- 
ing the  orders  with  his  own  name.  In  May, 
1880,  the  plaintiff,  who  lives  in  Byron,  Kent 
county,  Michigan,  and  whose  sister  was  the 
wife  of  said  Arthur  Leclear,  went  to-Charle- 
Toix  county,  and  was  employed  by  Leclear 
to  work  on  the  Job.  The  plaintiff  is  a  deaf- 
mute  of  the  age  of  twenty -six  years.  He  was 
told  by  Leclear  that  he  was  to  pay  him,  and 
that  the  money  to  pay  his  wages  was  to  come 
from  Buck.  He  worked  from  that  time  on 
ontil  the  next  March.  He  was  paid  by  de- 
fendant, under  the  said  subsequent  agree- 
ment, for  his  work  from  the  time  that  defend- 
ant went  to  Charlevoix  in  December,  1889, 
but  bis  work  for  the  previous  summer  and  fall 
waj»  not  paid  for.  Defendant  did  not  know 
thut  plaintiff  was  not  paid  for  his  summer's 
work  until  after  his  final  settlement  with 
Leclear.  Leclear  received,  for  logs  and  boU^ 
sold  prior  to  December,  1889,  about  $3,000, 
none  of  which  were  paid  to  defendant  except 
about  $16  in  monev,  $30  in  road  work,  and 
a  house,  for  which  Buck  allowed  Leclear 
$800,  and  a  barn,  $25.  Buck  paid  $104  for 
supplies  for  the  job  at  Leclear 's  request,  and 
this  sum,  together  with  the  stumpage  for  the 
logs  and  bolts,  exceeded  the  amount  received 
bv  Buck,  as  above  stated.  Said  defendant 
did  not,  on  the  8th  of  Mareh,  A.  D.  1890,  or 
at  any  other  time  promise  or  agree  to  pay 

Flaintiff  for  said  labor,  or  any  part  thereof, 
find  that  there  was  no  partnership  in  fact 
between  Arthur  Leclear  and  defendant.  Said 
plaintiff  was  not  employed  to  do  said  work 
and  labor  by  the  said  defendant  or  for  him, 
but  said  plaintiff  was  employed  by  one 
Arthur  Leclear,  and  said  work  and  labor  was 
done  for  said  Arthur  Leclear.  Said  Leclear 
had  no  authority  to  hire  or  emplov  any  person 
for  defendant.  Said  Arthur  Leclear  and  de- 
fendant were  not  partners  in  any  business, 
and  thev  did  not  hold  themselves  out  to  the 
plaintiff,  or  to  the  public,  or  to  any  one,  as 
partners.  I  find,  as  a  conclusion  of  law,  that 
defendant  is  not  liable  In  this  action  to  pay 
plaintiff's  claim  herein,  or  any  part  thereof.'' 
Much  controversy  has  arisen  over  the  con- 
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clusivenesB  of  profit  sharing  as  to  the  liabil- 
ity to  third  persons  of  such  profit  sharer. 
The  authorities  upon  that  question  are  not 
harmonioua,  even  in  our  own  state.    All, 
however  agree  that  profit  sharing  is  evidence 
tendinff  to  show  partnership,    it  was  held 
in  Be^hsr  v.  BtM,  45  Mich.   188,   40  Am. 
Rep.  465,  and  in  OotweU  v.  BntUm,  59  Mich. 
850,  that  merely  sharing  in  profits,  where^ 
third  persons  have  not  beien  legitimately  led 
to  believe  there  was  a  partnership,  does  not 
create  one  as  to  them,  unless  there  was  one- 
in  fact.    In  both  of  those  cases  however,  the- 
party  sought  to  be  charged  as  a  partner  re- 
ceived a  percentage  of  the  proceeds  as  a. 
measure  of  compensation, — the  one  as  rental, 
and  the  other  as  commission.    Both  come- 
within  the  generally  recognized  exception  t<^ 
the  rule  laid  down  by  a  large  number  of  au- 
thorities, that,  as  to  third  persons,  profit  shar- 
ing is  conclusive  as  to  liability.    8mUh  v» 
Bodine,  74  N.  T.  80;  Legg^  v.  Syde,  58  N. 
Y.  278,  17  Am.  Rep.  244 ;  Haa»  v.  IUhU,  16 
Hun.  627 ;  Greenwood  v.  Brink,  1  Hun,  227 ; 
Beudel  v.  HeUriek,  45  How.  Pr.   198 ;  Vaii- 
derburgh  v.  EuU,  20  Wend.  70 ;  Eeimiire^  v. 
Rowland,  5  Denio,  68;   Everett  v.    Ooe,   Id. 
180 ;  Burnett  v.  Bnyd&r,  81  N.  Y.  550 ;  Biek- 
ardson  v.  Hughitt,  76  N.  Y.  55,  82  Am.  Rep. 
267 ;  Eager  v.  Crawford,  76  N.  Y.  07 ;  Ford 
V.  Bmith,  27  Wis.  261 ;  Nieholaue  v.  Tfiidgee,. 
50  Wis.  491 ;  Bmiih  t.  Knight,   71  111.   148,. 
22  Am.  Rep.  94 ;  JSiehoff  v.  Dudley,  40  111. 
406;  Meeerve  v.  Andrew,  104 Mass.  J60 , nae- 
kim  V.    Burr,  106  Mass.  48 ;  Mollwo  v.  Court 
Warde,  4  Moak,  £ng.  Rep.   121 ;  Bon  v. 
^arkynM,  18  Moak,  Eng.  Rep.  884,  note,  889 ;. 
Ek  parte  Tennant,  22  Moak,  £ng.  Rep.  881 ;. 
Col  Iyer.  Partn.^8  170-172;  Story,   Partn. 
g  27 ;  Bmith  v.  'Wdtt.an,  2  Bam.   &  C.   401 ; 
Bieran  v.  HaU,  1  B.  Mon.  159,  85  Am.  Dec. 
178;  Bartleti  v.  Jonee,  2  Strobh.  L.   471,  49- 
Am.  Dec.  606;    Whiteomb  v.   Conteree,  119' 
Mass.  48,  20  Am.  Rep.  811 ;  Harvey  v.  Childe, 
28  Ohio  St.  819,  22  Am.  Rep.  887.    It  is  not 
necessary  to  rest  the  present  case  upon  thia 
naked  rule.    The  court  below  undoubtedly 
recognizing  the  rule  laid  down  in  Beeeher  v. 
Bush,  that  the  test  of  partnership  as  between 
the  parties  is  their  intent,  found  there  was. 
no  partnership  in  fact  between  Leclear  and 
defendant;   but  in  Cleveland  Paper  Co,   v. 
Courier  Co,,  67  Mich.  152-158,  it  is  held  that 
as  to  third  persons  the  liability  of  a  partner 
is  frec^uently  imposed,  though  it  was  not  the- 
intention  of  the  party  sought  to  be  charged 
to  become  one,  and  even  though  a  partnership- 
cannot   have    been    made.     Numerous    au- 
thorities miffht  be  cited  in  favor  of  this  prop- 
osition.    It  Is  held  in  Eaetman  v.  Clark,  68- 
N.  H.  276,  16  Am.  Rep.  192,  that  sharing 

f profits  in  any  other  sense  than  sharing  them 
n  the  capacity  of  a  principal  is  not  an  ab- 
solute test  of  one's  liability ;  that  his  liabil- 
ity depends  upon  whether  he  Is  a  principal, 
bound  by  a  contract  made  by  himself,  or  his 
agent  acting  by  his  authority.  Justice  Bel- 
lows died  penaing  consideration  of  the  case, 
and  extracts  from  his  notes  are  printed  with 
the  opinions  filed  in  the  case.  I  said  that 
the  recognized  test  had  been  announced  in 
various  lorms  as  **  a  community  of  interest 
in  the  profits;"  ''a  participation  In  the  net 
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profits;*  ''a  participation  in  the  profits  as 
profits;"  ''a  specific  interest  in  the  profits 
with  the  ri^ht  to  an  account ;"  that  to  con- 
stitute a  communion  of  profits  the  interest  in 
the  profits  must  be  mutual, — **  there  must  be 
a  common  interest  in  them  as  a  principal 
trader,  and  as  distinguished  from  a  riglit  as 
a  creditor  to  receive  a  sum  of  money  out  of 
the  profits,  or  a  sum  proportioned  to  the  quan- 
tum of  profits,  or  even  a  share  of  the  profits 
as  compensation."  In  LoomU  v.  Marshall,  12 
■Conn.  69,  Huntington,  J.,  says:  **  This  com- 
munity of  profits  is  the  test  to  determine 
whether  the  contract  be  one  of  partnership ; 
and,  to  constitute  it,  a  partner  must  not  only 
share  in  the  profits,  but  share  them  as  prin- 
cipal." In  (ht  V.  Hickman,  8  H.  L.  Cas. 
268-806,  Lord  Cranworth  says:  "It  is  often 
said  that  the  test,  or  one  of  the  tests,  whether 
a  person  not  ostensibly  a  partner  is  neverthe- 
less in  contemplation  of  law  a  partner,  is 
whether  he  is  entitled  to  participate  in  the 
profits.  This  is  no  doubt  in  i^eneral  a  suf- 
ficiently accurate  test,  for  a  right  to  partic- 
ipate in  profits  affords  cogent — often  con- 
clusive— evidence  that  the  trade  in  which  the 
profits  have  been  made  was  carried  on  in  part 
for  or  on  behalf  of  the  person  setting  up 
fiuch  a  claim.  But  the  real  ground  of  the 
liability  is  that  the  trade  had  been  carried 
on  by  persons  acting  on  his  behalf.  When 
that  is  the  case,  he  is  liable  on  the  trade  ob- 
ligations, and  entitled  to  its  profits,  or  to  a 
share  of  them.  It  is  not  strictly  correct  to 
say  that  his  right  to  share  in  the  profits  makes 
him  liable  to  the  debts  of  the  trade.  The 
correct  mode  of  stating  the  proposition  is  to 
sa3'  tliat  the  same  thing  which  entitles  him 
to  the  one  makes  him  liable  to  the  other, 
namely,  the  fact  that  the  trade  has  been 
carried  on  in  his  behalf ;  i.  e.  tiiat  he  stood 
in  the  relation  of  principal  towards  the  per- 
sons acting  ostensibly  as  the  traders,  by  whom 
the  liabilities  have  been  incurred,  and  under 
whose  management  the  profits  have  been 
made."  The  doctrine  of  these  cases  is  the 
groundwork  of  the  opinion  of  Mr.  Justice 
Cooley  in  Beeclier  v.  Bush,  where  it  is  said 
that  the  elements  of  partnership  are  "com- 
munity of  interest  in  some  lawful  commerce 
or  business,  for  the  conduct  of  which  the 
parties  are  mutually  principals  of  and  agents 
lor  each  other,  with  general  powers  within 
the  scope  of  the  business,  which  powers, 
however,  by  agreement  between  the  parties 
themselves,  may  be  restricted  at  option,  to 
the  extent,  even,  of  making  one  the  sole 
agent  of  the  others  and  of  the  business. "  In 
the  present  case  the  agreement  was  that  both 
parties  should  be  compensated,  the  one  for 
the  timber,  and  the  other  for  services ;  each 
supplied  a  team  of  horses;  help  was  to  be 
employed,  and  the  wife  was  to  be  paid  a 
certain  amount  for  the  board  of  such  help ; 
the  timber  was  to  be  converted  into  logs  and 
bolts;  Leclear  was  to  market  and  sell  the 
logs  and  bolts,  and  pav  the  expenses,  not 
only  the  stumpage  and  his  own  wages,  and 
the  board  of  the  men,  but  all  the  expenses, 
including  the  wages  of  the  men.  The  man- 
ner in  which  the  business  was  to  be  conducted 
was  regulated  by  the  agreement.  Leclear 
was  left  no  option  except  such  as  might  be 
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exercised  by  a  mere  foreman.  In  December 
the  only  modification  made  in  the  agreement 
was  that  defendant,  instead  of  Leclear,  should 
market  and  sell  the  products,  collect  the 
proceeds,  pay  the  expenses,  and  account  for 
the  balance.  The  character  of  the  venture 
was  not  changed.  Leclear  was  none  the  less 
agent  of  both  when  he  was  pay  lag  cut  their 
moneys  for  labor  expended  upon  their  logs 
and  bolts,  than  was  defendant  after  Decem- 
ber. Although  the  agreement  provided  that 
Leclear  should  pay  the  expenses,  it  is  evi- 
dent that  such  expenses  were  to  be  paid  out 
of  the  proceeds,  and  the  contract  provided 
that,  at  any  time  when  Leclear  could  not 
from  such  proceeds  pay  the  expenses  he 
should  cease  to  work.  The  only  provision 
lacking  in  this  arrangement  is  one  with  ref- 
erence to  joint  participation  in  losses.  As 
between  themselves  the  inference  is,  if  any 
losses  were  sustained  by  an  excess  of  ex- 
penses over  proceeds,  that  Leclear  should  pay 
such  loss.  Dxxt  to  constitute  one  a  partner 
as  to  third  persons,  it  is  not  at  all  necessary 
that  he  should  agree  to  share  in  the  losses  of 
the  business.  Soger  v.  Tapper,  88  Mich.  258- 
265.  It  is  clear  that  these  operations  were 
carried  on  in  behalf  and  for  the  benefit  of 
both  Leclear  and  defendant.  When  the  tim- 
ber was  converted  into  logs  and  bolts,  such 
products  became  the  property  of  both.  The 
labor  was  expended,  reducing  the  timber  to 
that  condition,  for  the  benefit  of  both,  in 
order  that  profit  might  be  realized.  Upon 
the  sale  of  the  products  the  procc««ds  belonged 
to  both.  In  Beecher  v.  BuA,  it  is  said  :  **If 
either  had  failed  to  perform,  the  remedy  of 
the  other  would  not  have  been  a  suit  at  law, 
but  a  bill  for  an  accounting;"  but,  in  the 
present  case,  defendant  would  certainly  have 
been  compelled  to  resort  to  the  latter  remedy. 
Here  were  all  the  indicia  of  partnership  re- 
lations, except,  perhaps,  that' defendant  wss 
not  to  share  in  losses.  The  business  was  in 
no  sense  Leclear's  independent  business, 
carried  on  by  him  in  his  own  way.  The 
conduct  of  the  business  was  restricted  and 
regul ated  by  the  agreement.  There  was  com- 
munity of  property,  community  of  interest, 
and  community  of  profits.  The  venture  was 
one  launched  for  the  benefit  of  both  parties. 
Both  were  princpals,  and  what  was  oone  for 
their  mutual  benefit  must  be  deemed  to  have 
been  done  by  authority  of  both.  0(n^  v. 
GadweU,  86  Mich.  670 ;  Pwnds  v.  BuUer,  87 
Mich.   250. 

The  judgment  hdow  is  therefore  rewrsed,  and 
judgment  entered  here  for  the  amount  of  the 
judgment  in  the  justice's  court,  with  interest 
from  the  date  of  said  Judgment,  and  costs  of 
both  courts. 

Istokg  and  Grant,  JJ, ,  concurred. 

Montffomery*  J.,  dissenting: 
The  sole  question  in  this  case  is  whether 
the  defendant  was,  as  to  the  transactions  out 
of  which  the  claim  of  plaintiff  arose,  a  part- 
ner of  one  Ijeclear.  Among  the  finding  of 
fact  by  the  circuit  judge  are  the  following: 
"I  fina  that  there  was  no  partnership  in  fact 
between  Arthur  Leclear  and  defendant.  Said 
plaintiff  was  not  employed  to  do  said  work 
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^nd  lab(yr  hy  the  said  defendant,  or  for  him, 
but  said  plaintifl  was  employed  by  one 
Arthur  Led  ear,  and  said  work  and  labor  was 
•done  for  said  Arthur  Leclcar.  Said  Leclear 
had  no  authority  to  hire  or  employ  any  per- 
son for  defendant.  Said  Arthur  IJcclear  and 
defendant  were  not  partners  in  any  business, 
and  they  did  not  hold  themselves  out  to  the 
])ublic,  or  to  any  one,  as  partners."  The  evi- 
dence is  not  returned,  and  no  attempt  has 
been  made  to  present  the  question  of  whether 
the  evidence  supports  the  findings.  It  is  in- 
sisted, however,  that  the  court  may  look  into 
the  other  findings  of  the  facts  and  circum- 
stances, with  a  view  to  ascertaining  whether 
the  facts  specifically  found  are  conclusively 
inconsistent  with  the  finding  that  there  was 
no  partnership  in  fact.  The  facts  so  found 
are  the  following:  "The  defendant  was  the 
owner  of  840  acres  of  land  in  Charlevoix 
.^county,  both  the  defendant  and  Leclear  being 
residents  of  Kent  county.  An  agreement  was 
made  in  March,  1889,  between  XiCclear  and 
defendant,  by  the  terms  of  which  it  was 
agreed  that  iJcclear  was  to  go  on  the  defend- 
ant's land,  and  cut  logs  and  bolts,  and 
market  and  sell  and  receive  payment  for  the 
same.  He  was  to  pay  the  expenses  of  the 
job,  pay  the  defendant  one  dollar  a  thousand 
for  stumpage  for  logs,  and  25  cents  a  cord 
for  bolts.  He  was  to  furnish  the  use  of  a 
team,  and  defendant  was  to  furnish  the  use 
•of  a  team.  Leclear  was  to  have  $20  a  month 
for  his  services,  and  his  wife  was  to  have 
$3  a  week  for  her  services  in  boarding  the 
men,  and  what  was  left  was  to  be  divided 
equally  between  defendant  and  Leclear  as 
profits.  The  stumpage  was  to  be  paid  first, 
find  then  the  expenses  of  the  job,  including 
the  pay  of  the  men,  were  to  be  paid  by  Le- 
•clear.  After  that,  he  and  his  wife  were  to 
receive  the  above  amounts,  and  balance,  if 
any,  divided  as  above.  It  was  agreed  that 
St  any  time  when  Leclear  could  not,  from 
the  proceeds  of  the  logs  and  bolts,  pay  the 
expenses,  he  should  cease  further  work  under 
the  contract.**  This  was  found  to'  be  the 
agreement  under  which  the  operations  were 
proceeding  at  the  time  the  liability  to  plain- 
tiff arose.  I  do  not  think  that  this  finding 
is  conclusively  inconsistent  with  the  finding 
that  there  was  no  partnership  in  fact  between 
Leclear  and  the  defendant.  If  the  terms  of 
the  agreement  between  the  parties  are  to  con- 
trol the  transaction,  under  no  circumstances 
•could  Leclear,  without  violating  the  agree- 
ment, incur  expenses  which  should  become 
•chargeable  to  the  parties  to  the  contract  as 
partners.  It  was  specifically  agreed  that, 
when  Leclear  could  not  pay  the  expenses,  he 
should  cease  further  work  under  the  contract. 
The  expenses  of  the  Job  were  to  be  paid  by 
Leclear  individually,  and  by  the  order  of 
payment  the  stumpage  was  to  be  first  paid, 
and  his  own  and  his  wife's  wages  were  to  be 
paid  only  in  case  there  was  a  surplus  after 
paying  the  workmen.  The  general  finding 
imports  that  the  parties  did  not  intend  a 
partnership,  and  it  must  be  assumed  that 
there  was  evidence  to  support  this  finding. 
It  is  stated  in  Lindley  on  Partnership,  p. 
10 :  **  Whether  an  agreement  creates  a  part- 
nership or  not  depends  on  the  real  intention 
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of  the  parties  to  it.*  See  PoUard  v.  Stanton, 
7  Ala.  761 ;  Gray  v.  Oibson,  6  Mich.  800 ; 
Beeefier  v.  Bush,  45  Mich.  188,  40  Am.  Rep. 
465.  It  is  said,  however,  that,  if  parties 
have  in  fact  stipulated  for  all  the  rights  of 
partners,  an  agreement  that  they  shall  not 
be  partners  is  a  useless  protest  against  the 
consequences  of  their  real  agreement ;  but  a 
specific  a&rreement  negativing  a  partnership 
may  throw  li^ht  on  other  clauses,  and  rebut 
inferences  which  might  be  drawn  from  them 
alone.  Lindley,  Partn.  p.  12.  Generally, 
profit  sharing  is  prima  facie  evidence  of  an 
agreement  of  a  partnership,  and,  in  cases 
where  the  contrary  intention  does  not  appear, 
undoubtedly  evidence  of  profit  sharing  is 
sufficient  to  constitute  the  parties  copartners. 
The  same  author  further  says:  ** Indeed,  it 
has  often  been  said  the  community  of  profit 
is  the  test  of  partnership.  This,  however, 
is  not  accurate.  Whether  persons  are  really 
partners  or  not  is  a  question  of  intention,  to 
be  decided  by  a  consideration  of  the  whole 
agreement  into  which  they  have  entered,  and 
ought  not  to  be  made  to  turn  on  one  or  two 
only  of  the  clauses  in  it."  In  the  well  con- 
sidered case  of  Beecher  v.  Bmk,  it  was  said : 
''If  parties  intend  no  partnership,  the  courts 
should  give  effect  to  their  intent,  unless 
somebody  has  been  deceived  by  their  acting, 
or  assuming  to  act,  as  partners ;  and  any  such 
case  must  stand  upon  its  peculiar  facts,  and 
upon  special  equities.  It  is  nevertheless 
possible  for  parties  to  intend  no  partnership, 
and  yet  to  form  one.  If  they  agree  upon  an 
arrangement  which  is  a  partnership  in  fact, 
it  is  of  no  importance  that  they  call  it  some- 
thing else,  or  that  they  even  expressly  de- 
clare that  they  are  not  to  be  partners.  The 
law  must  declare  what  is  the  legal  import  of 
their  agreements,  and  names  go  for  nothing 
when  the  substance  of  the  arrangement  shows 
them  to  be  inapplicable.  But  every  doubtful 
case  must  be  solved  in  favor  of  their  intent ; 
otherwise,  we  should  *carry  the  doctrine  of 
constructive  partnership  so  far  as  to  render 
it  a  trap  to  the  unwary.'"  And  again,  at 
page  200,  45  Mich.,  it  is  said:  ''In  so  far 
as  the  notion  ever  took  hold  of  the  judicial 
mind  that  the  question  of  partnership  or  no 
partnership  was  to  be  settled  by  arbitrary 
tests  it  was  erroneous  and  mischievous,  and 
the  proper  corrective  has  been  applied.  Ex- 
cept when  one  allows  the  public  or  individ- 
ual dealers  to  be  deceived  by  the  appearance 
of  partnership  when  none  exists,  he  is  never 
to  be  charged  as  a  partner,  unless  by  contrnet 
and  intent  he  has  formed  a  relation  in  which 
the  elements  of  partnership  are  to  be  found." 
Partnership  is  a  species  of  agency,  and, 
where  the  parties  to  a  contract  do  not  them- 
selves intend  a  partnership,  it  would  seem, 
on  principle,  that  the  one  who  is  unknown 
to  those  who  deal  with  the  others  should  be 
held  only  on  the  same  ground  that  an  un- 
disclosed principal  would  be  bound.  This 
would  preclude  recovery  in  the  present  case, 
or  in  any  case  where  the  right  of  an  osten- 
sible principal  to  contract  on  behalf  of  the 
other  is  negatived  by  the  very  terms  of  the 
contract ;  and  cases  are  numerous  in  which 
this  test  has  been  applied.  Cox  v.  IUck- 
man,  8  H.  L.  Gas.  268 ;  Eoitman  v.  Clark, 
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08  N.  H.  276,  16  Am.  Rep.  192 ;  Dmtul  y. 
Bums,  80  Me.  884 ;  CUftm  ▼.  Howard,  89  Mo. 
192,  68  Am.  Rep.  97 ;  Newberffer  ▼.  FHede, 
28  Mo.  App.  681.  See  also  Morrucn  v. 
OoU,  80  Mich.  102;  RunneU  y.  Mojfat,  78 
Mich.  202 ;  Murphy  y.  Oraig,  76  Mich.  155. 
See  also  8t,  Deni*  y.  8aunder»,  86  Mich. 
870.  In  the  present  case  profits,  oyer  and 
aboye  the  stumpage  and  expenses  of  putting 
in  the  timber,  were  to  be  divided  between 
defendant  and  Leciear:  but  it  is  distinctly 
found  as  a  fact  by  the  circuit  ludge  that  Le- 
clear  did  not  represent  the  defendant  in  do- 
ing this  work,  and  the  special  facts  found 
are  not  necessarily  in  connict  with  thia  flnd- 


inir.  The  whole  control  of  the  woric 
with  Leclear.  He  was  to  collect  all  the  pro- 
ceeds of  the  sales,  he  was  to  pay  all  ex- 
penses, must  cease  worlc  when  be  was  unable 
to  do  this,  and  the  fkcts  are  entirely  oon- 
sistent  with  an  intent  on  the  part  of  the  par- 
ties that  the  diyision  of  the  excess  was  as  %. 
measure  of  compensation  for  the  stumpage 
yalue  of  the  timber.  I  think  the  finding 
below  should  be  sustained,  and  the  Judgment 
affirmed. 


Hooker,  Ok,  J.,  concurred  with 
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BANK  OF  COMMBROB.  Plff.  in  Brr., 

e. 

J.  T.  HART. 
CBS  Keb.  — w) 

^1.  The  easliior  of  a  banking  corpora- 
tlon  has,  by  ylrtueof  his  office,  no  authority  to 
accept  in  payment  and  discharge  of  a  debt  due 
the  bank  oertlfloates  of  the  capital  stock  of  an 
Insurance  company. 

B.  A  banking  eorporatlOB  organised  under 
the  laws  ot  this  state  has  no  power  to  become  a 
stockholder  In  an  Insurance  company. 

8*  Tho  aeta  of  the  diroetory  of  abaak- 
iniT  eorporatiOB  in  dealing  with  and  Invest- 
iQg  the  rands  of  the  stockholders  to  bind  the 
bank,  must  be  confined  to  the  expressed  purposes 
for  which  the  bank  was  Incorporated,  and  to 
purposes  necessarily  Incidental  thereto  in  the. 
successful  conduct  of  Its  legitimate  business. 

(June  a,  IBHL) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  Judgment  allowing 
defendant  a  credit  upon  a  promissory  note 
which  had  been  made  by  him  in  fayor  of  the 
plaintiff  bank  and  toward  the  cancellation  of 
which  plaintiff  had  transferred  to  the  bank 
cashier  certain  shares  of  stock  in  a  corpora- 
tion.    BewTMd, 

Tlie  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  John  L.  Wobaier,  for  plaintiff  in 
error : 

1*be  cashier  of  the  Bank  of  Commerce  ex- 
ceeded his  authority  in  making  an  agreement 
with  Hart  to  buy  from  him  insurance  stock, 
and  to  pay  for  the  same  out  of  the  funds  of 
the  bank,  by  agreeing  to  credit  $14,105.46, 
the  purchase  price  on  a  note  of  Hart  held  by 
the  bank  and  the  bank  was  not  bound  thereby. 

Sandy  River  Bank  y.  MerehanU  d  M,  Bank^ 
1  Biss.  146 ;  Lamb  y.  CeeU,  25  W.  Va.  288 ; 
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United  States  y.  Oity  Bank  ef  ColumbuM,  6> 
U.  S.  21  How.  856,  16  L.  ed.  180. 

The  general  powers  and  duties  of  a  cashier 
of  a  bank  are  questions  of  law  for  the  court 
to  determine. 

Farmen  db  M,  Bank  v.  Troy  Oity  Bank,  1 
Dougl.  (Mich.)  457. 

Assuming  that  the  directors  of  the  bank 
knew  that  .fotinson  had  purchased  stock  in  the 
name  of  the  bank,  still  the  transsction  waa 
uUva  tiree  and  not  binding  on  the  bank,  aa  one 
corporation  cannot  buy  stock  in  another  cor- 
poration, unless  the  power  to  do  so  is  clearly 
conferred  by  statute. 

FranJdin  Bank  of  Oindnnati  y.  Oi^mmerdat 
Bank  of  Oindnnati,  86  Ohio  St.  855,  88  Am. 
Rep.  594 ;  Franklin  Oo.  y.  LewitUm  Sav,  In$t, 
68  Me.  48,  28  Am.  Rep.  9 ;  Sumner  y.  Marcy, 
8  Woodb.  ft  M.  106 ;  Fearee  y.  Madieon  A  L 
B.  Oo.  62  U.  8.  21  How.  441,  16  L.  ed.  184; 
Meehaniee  d   W,  Mut.  Sav,  Bank  d  Bldg. 
Aeeo,  y.  Meriden  Agency  Co.  24  Conn.   159; 
Milhank  y.  New  York,  L,  E,  d  W,  R.   Co, 
64  How.  Pr.  20-29 ;  Central  R.  Co,  of  N.  J, 
y.  Fenneylvania  R.  Co.  81  N.  J.  Eq.    475; 
Central  R,  Oo.  y.  CoUine,  40  Ga.  582 ;  Bagel- 
hunt  y.  Savannah,  0.  d  If.  A.  R.  Oo.  ^  Qa. 
18 ;  People  y.  Chicago  Gae  Ik'uet  Cb.  8  L.  R 
A.  497,  180  m.  268 ;  Morawetz,  Prly.  Corp.. 
Sg  481.488 ;  Cook,  Stock  &  Stockholders,  par. 
816. 

The  bank  as  a  corporation  was  not  bound 
by  any  act  of  its  board  of  directors  relating 
to  this  transaction  which  was  not  agreed  upon 
by  them  while  meeting  in  their  capacity  aa 
a  board  of  directors. 

Pierce  y.  New  Orleane  Bbdg.  6b.  9  La.  897 ; 
Dvke  y.  Markham,  105  N.  C.  181 ;  Baldwin^ 
y.  Canfidd,  26  Minn.  54;  QrayviUe  d  M.  K 
Co,  y.  Burne,  92  111.  802;  Stoyetawn  d  Q, 
Tump,  Road  Oo.  y.  Oraner,  45  Pa.  886; 
Peek  y.  Iktroit  Novelty  Worke,  29  Mich.  818  ; 
1  Morawetz,  Priy.  Corp.  g  581. 

The  Bank  of  Commerce  would  not  haye 
had  authority  to  buy  shares  of  stock  in  the 
insurance  company  eyen  though  such  an- 


NOTB.— The  doctrine  of  u7f ra  vires,  althouffh  now 
much  less  strictly  interpreted  by  must  courts  than 
it  was  in  earlier  cases,  1b  still  the  f  undameotal  doo- 
trine  of  the  law  of  oorporatlonB  and  must  remain 
so. 

For  a  limitation  of  the  dootrlne  by  the  principle 
SO  L.  R.  A. 


of  estoppel,  see  note  to  MlUer  y.  American  los.  Co. 
ante,  765. 

For  note  on  the  power  of  one  corporation  to  own 
stock  In  another,  see  Buckeye  Marble  9s 
stone  Oo.  t.  Harvey  (Tenn.)  18  L.  R.  A.  208; 
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thoiitj  was  recited  in  the  articles  of  incor- 
poration, for  the  reason  that  a  corporation 
formed  under  the  general  incorporation  act 
cannot  draw  to  it  any  greater  authority  than 
the  statute  contemplates  and  provides  for. 
PsopU  Y,  Chicago  Qoi  Trust  Ch.  supra, 
Mr.  J«  M*  Woolworth  for  defendant  in 
«rror. 


(7.,  filed  the  following  opinion: 

The^Bank  of  Commerce  sued  Hart  on  a 
note  for  $20,000,  executed  and  delivered  by 
him  to  the  bank.  The  defense  of  Hart,  so 
far  as  the  same  is  material  here,  was  that  on 
March  80,  18SB,  he  paid  on  said  note  $14,- 
105.40,  with  which  payment  the  bank  has 
not  credited  him.  Hart  claims  to  have  made 
this  payment  by  the  sale  of  certain  shares  of 
stock  in  an  insurance  company  to  the  bank 
through  one  Johnson,  its  cashier,  who  prom- 
ised at  the  time  to  credit  the  note  when  it 
should  be  returned  from  New  York,  where 
it  then  was.  The  bank  claims  that  the  sale 
of  said  stock,  if  made,  was  to  Johnson  in- 
•dividually,  and  not  to  the  bank,  that  it  had 
no  interest  or  part  in  said  sale ;  that  the  same, 
if  made,  was  without  its  knowledge  or  con- 
sent ;  and  the  purchase  of  the  stock  by  its 
cashier,  if  made  for  the  bank,  was  in  excess 
of  his  authority,  and  void.  The  Jury,  by  its 
verdict,  allowed  Hart  the  credit  he  claimed, 
thus,  in  effect,  finding  that  the  purchase  of 
the  insurance  stock  was  made  by  the  bank. 
Awuming,  for  the  purpose  of  this  opinion, 
that  the  evidence  in  the  record  supports  this 
finding,  we  then  proceed  to  inquire  whether 
the  csShier  exceeded  his  authority  in  using 
funds  of  the  bank  in  the  purchase  of  this 
stock. 

In  Sandp  Biwr  Bank  v.  MerehanU  d  If, 
Bank,  1  Biss.  146,  the  facts  were:  The 
cashier  of  the  Mechanics'  Bank  settled  an  ac- 
count of  $22, 000  with  the  cashier  of  the  Sandy 
River  Bank  by  paying  $10,000  cash  and  giv- 
ing $12,000  private  paper,  which  the  easier 
of  the  Sandy  River  Bank  accepted  in  pay- 
ment, and  ffave  a  receipt  in  full.  The  Sandy 
River  Bank  brought  its  action  against  the 
Merchanls*  A  Mechanics'  Bank  on  the  ac- 
count. The  latter  pleaded  payment  by  the 
contract  with  the  cashier.  The  question  in 
the  case  was  whether  the  cashier  had  author- 
ity to  receive  in  payment  anything  but 
money.  In  the  course  of  the  opinion  de- 
livered the  Judge  said:  ''A  cashier  of  a 
bank  is  ordinarily  the  executive  oflScer  of  the 
bank.  He  is  the'  asent  through  whom  third 
persons  transact  their  business  with  the  bank. 
.  .  .  The  bank  holds  him  out  to  the  world 
ss  having  authority  to  act  according  to  the 
general  usase,  practice,  and  course  of  busi- 
ness, and  all  acts  done  by  him  within  the 
scope  of  such  usage,  practice,  and  course  of 
business  bind  the  bank  as  to  third  persons 
who  transact  business  with  him  on  the  faith 
of  his  official  chanicter ;  and  perhaps  it  may 
be  presumed  without  proof,  and  merely  from 
his  office,  that  he  is  authorized  to  receipt  and 
discharge  debts,  deliver  up  securities  on  pay- 
ment or  discharge  of  the  debt  for  which  they 
are  held.  .  .  .  But  still  his  authority  Is 
a  limited  authority.  When  a  party  claims 
a  discharge  from  a  debt  due  the  bauK  not  by 
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payment,  but  by  giving  other  or  different 
notes,  bills,  or  securities  wbirh  the  cashier 
has  agreed  to  take  and  release  the  debt,  hia 
authority,  like  that  of  any  other  agent,  must 
be  shown  by  proof.  As  a  general  rule,  the 
Jury  have  no  right  to  infer  that  the  cashier 
of  a  bank,  as  such,  has  authority  to  compro- 
mise and  discbarge  debts  without  payment* 
or  bv  taking  other  securities,  but  the  author- 
ity irom  the  bank  must  be  shown  expressly 
or  by  necessary  implication,  or  it  must  m 
established  by  the  particular  usage,  practice, 
or  mode  of  doing  business  of  the  bank,  or  it 
must  be  ratified  or  acquiesced  in  by  the 
bank,  in  order  to  be  binding." 

In  United  States  v.  (Xty  Bank  cf  Mumims, 
62  U.  B.  21  How.  856,  16  L.  ed.  180,  the 
facts  were:  The  cashier  of  the  Columbus 
bank  gave  to  one  of  its  directors.  Miner,  a 
letter  to  secretary  of  the  treasury  of  the 
United  States,  to  the  effect  that  Miner  had 
authority  to  contract  in  behalf  of  the  bank 
for  the  transfer  of  money  for  the  government. 
Relying  upon  this  letter  the  secretary  of  ths 
treasury  made  a  contract  with  Miner  for  him 
to  transfer  $100,000  of  the  government's 
money  from  New  York  to  New  Orleans. 
Miner  received  the  money,  but  never  de- 
livered it.  The  United  States  brought  suit 
against  the  Columbus  bank  to  recover  ths 
money.  The  Supreme  Court  of  the  United 
States  decided  that  the  action  could  not  bs 
successfully  maintained,  as  the  cashier  of  ths 
Columbus  bank  had  no  authority  to  maks 
such  a  contract,  and  there  was  no  proof  that 
the  board  of  directors  had  authorized  it.  In 
the  course  of  the  opinion,  Justice  Wayne 
said :  **  The  court  dennes  a  cashier  of  a  bank 
to  be  an  executive  officer,  by  whom  its  debts 
are  received  and  paid,  and  its  securities  taken 
and  transferred;  and  that  his  acts,  to  be 
binding  upon  the  bank,  must  be  done  within 
the  ordinary  course  of  his  duties.  The  term 
'ordinary  business,'  with  direct  reference  to 
the  duties  of  a  cashier  of  a  bank,  occure  fre- 
quently in  .  .  .  reports  of  decisions  in 
our  state  courts,  and  in  no  one  of  them  has 
it  been  judicially  allowed  to  comprehend  a 
contract  made  by  its  cashier  wfthout  express 
delegation  of  power  from  the  board  of  di- 
recton  to  do  so,  which  involves  the  pavment 
of  money,  unless  it  be  such  as  has  been  loaned 
in  the  usual  and  customary  way.  Nor  has  it 
ever  been  decided  that  a  cashier  can  purchase 
or  sell  property,  or  create  an  agency  of  any 
kind,  for  bank,  which  he  had  not  neen  au- 
thorized to  make  by  others  to  whom  has  been 
confided  the  power  to  manage  its  business, 
both  ordinary  and  extraordinary."  The 
power  of  this  bank  to  purchase  stock  in  an 
insurance  company,  if  it  exists  at  all,  is  an 
extraordinary  power,  and  one  not  confided 
to  the  cashier,  but  belongingto  the  directory. 

In  Bank  of  Heaidtburg  v.  BaiVuiche,  65  Cal. 
820,  it  is  said :  ''The  power  to  make  a  set- 
tlement of  defalcation  to  a  bank,  and  accept 
a  deed  of  real  estate  in  satisfaction  and  re- 
lease, is  the  function  of  the  board  of  direct- 
ors, and  not  of  any  individual  director  or 
officer." 

It  has  also  been  decided  that,  in  the  ab- 
sence of  special  authority,  the  cashier  of  a 
bank  could  not  release  the  surety  from  a 
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note  owned  bv  the  bank,  (Mere?iant$  Bank  of 
Lincoln  y.  badolf^  6  Neb.  527;  Cocheco 
Nat.  Bank  y.  ffatkeU,  51  K.  H.  116,  12  Am. 
Rep.  68 ;)  that,  in  the  absence  of  special  au- 
thority or  established  usage,  the  cashier  has 
no  power  to  compromise  claims  due  his  bank, 
(Chemieat  Nat,  Bank  of  N  T,  v.  Kolimr,  8 
Daly,  580 ;)  that  he  had  no  authority  to  bind 
his  bank  by  issuing  a  certificate  of  aeposit  to 
himself,  {Lee  y.  BmiiK  84  Mo.  804,  54  Am. 
1^60.  101,)  nor  bind  the  bank  by  any  official 
indorsement  of  his  own  note.  Yft^t  St.  Loui$ 
8av,  Bank  y.  Pannalee,  96  U.  B.  557,  24  L. 
ed.  490. 

The  cashier  of  the  Bank  of  Commerce, 
then,  as  the  executive  officer  of  the  bank,  was 
clothed  with  authority  to  collect  all  debts 
due  Uie  bank  but  this  means  collections  in 
money.  If  a  cashier  may  discharge  the  debts 
due  his  bank  by  exchanging  the  evidences  of 
them  for  stocks  of  an  insurance  company  or 
a  gas  company,  then  he  can,  under  the  name 
anci  charter  of  the  bank,  conduct  an  entirely 
different  business  and  use  the  funds  of  his 
stockholders  for  a  purpose  for  which  they 
were  never  subscribed,  and  in  violation  of 
the  law  of  the  bank's  creation.  The  pur- 
poses for  which  the  Bank  of  Comnierce  was 
organized,  as  expressed  in  its  articles  of  in- 
corporation, were  to  receive  deposits  of 
money,  and  pay  the  same  out  on  proper 
vouchers,  to  loan  money  on  personal  security, 
ito  issue  drafts  or  letters  of  credit,  to  buy  and 
sell  securities  of  everykind,  and  do  a  general 
banking  business.  Had  this  charter  ex- 
pressly provided  that  the  corporation  might 
invest  its  funds  in  stocks  of  insurance  com- 
panies, and  deal  generally  in  stocks  of  other 
corporations,  such  a  provision  would  have 
been  contrary  to  the  laws  of  the  state,  and 
void ;  but  there  is  no  provision  in  the  bank's 
charter  which  by  any  reasonable  construction 
can  be  construed  into  an  authority  to  purchase 
and  hold  the  stocks  of  any  other  corporation. 
True,  it  says  ''to  purchase  securities  of  everj 
kind,"  but  certificates  of  stock  are  not  securi- 
ties, within  the  meaning  of  this  provision, 
nor  such  as  the  word  imports  in  commercial 
or  banking  phraseology.  "Securities,*'  as 
here  used,  means  notes,  bills  of  exchange 
and  bonds ;  in  other  words,  evidences  of  debt, 
promises  to  pay  money.  We  conclude,  there- 
fore, that  the  cashier,  by  virtue  of  his  office, 
had  not  the  power  to  accept  the  stock  of  the 
insurance  company  in  payment  of  the  debt 
due  the  bank,  but  that  power,  if  it  existed, 
was  lodged  in  the  directory,  and,  as  it  had 
not  expressly  authorized  the  cashier  thereto, 
he  exceeded  his  powers  in  agreeing  to  accept, 
on  behalf  of  his  principal,  the  insurance 
company  stock  in  payment  of  the  debt  due 
from  Hart  to  the  bank,  and  that  the  latter  is 
not  bound  thereby. 

The  powers  of  the  directory  to  ratify  the 
purchase  of  the  insurance  company's  stock 
and  bind  the  bank  thereby.  In  M^shanxcs  <!b 
W,  Mut,  Sav.  Bank  <!b  Bldg,  Asso  v.  Mei'iden 
Agency  Co.,  24  Conn.  159,  it  is  said  :  "The 
firat  question  is  whether  the  defendants, 
being  a  joint-stock  corporation,  organized 
for  a  specific  purpose,  had  power  to  become 
a  stockholder  in  the  association  of  plaintiffs. 
The  purpose  for  which  the  agency  company 
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united,  as  expressed  in  their  articles  of  as- 
sociation, was  to  do  a  general  insurance 
agency  commission,  and  brokerage  business, 
and  such  other  things  as  are  incidental  ta 
and  necessary  to  the  management  of  that 
business.  So  far  as  that  business  was  con- 
cerned, the  proper  officers  of  the  company 
had  power  to  act  and  bind  the  company,  but 
if  they  had  departed  from  that  business,  and 
entered  into  contracts  not  authorized  by  the 
company,  such  contracts  would  not  be  bind- 
ing. The  subscription  to  the  stock  of  a 
building  association  has  no  legitimate  con- 
nection with  the  business  of  an  insurance 
agent,  commission  merchant,  or  broker,  and 
was  not,  therefore,  authorized  by  the  defend- 
ants' articles  of  association.  But  when  the 
directors  of  the  company  subscribed  for  stock 
in  a  building  association,  whatever  may  have 
been  their  motive,  .  .  .  they  transcended 
the  powers  conferred  upon  them,  and  departed 
from  the  legitimate  business  of  the  com- 
pany. " 

In  Franklin  Go.  y.  LevoiHon  8av.  Inet., 
68  Me.  43,  28  Am.  Rep.  9.  it  is  said: 
"  If  a  corporation  can  purchase  any  portion  of 
the  capital  stock  of  another  corporation,  it 
can  purchase  the  whole,  and  invest  its  funda 
in  that  way,  and  thus  be  enabled  to  engage 
exclusively  in  a  business  entirely  foreign  to 
the  purpose  for  which  it  was  created.  A 
banking  corporation  can  become  a  manufact- 
uring corporation,  and  a  manufacturing  cor- 
poration can  become  a  banking  corporation. 
This  the  law  will  not  allow,  and  it  has  been 
held  that  notes  given  by  a  manufacturing 
corporation  for  the  purchase  of  shares  in  a 
bank  are  not  collectible. "  In  Cook  on  Stock, 
Stockholders  &  Corporation  Law,  (sec.  316.) 
it  is  said :  "  A  banlsing  corporation  has  at 
common  law  no  power  to  purchase  or  invest 
in  stocks  of  another  corporation,  whether  that 
other  corporation  be  itself  a  bank  or  of  a 
different  business.  The  bank  is  organized 
for  the  purpose  of  receiving  deposits  and 
loaning  money,  not  for  the  purpose  of  deal 
ing  in  stocks.  Any  attempt  to  engage  in 
such  transactions  is  a  violation  of  its  charter 
rights  and  of  its  duties  towards  the  stock- 
holdera  and  the  public." 

In  Nassau  Bank  v.  Jones^  95  N.  Y.  115,  47 
Am.  Rep.  14;  Chitf  Justice  Rugcr  said: 
"The  question  involved  in  this  case  .  .  . 
is  the  right  of  a  bank  corporation,  chartered 
under  the  laws  of  this  state,  to  subscribe 
for  the  stock  of  a  railroad  corporation.  It  is 
clear  that  a  bank  corporation  cannot  enter 
into  a  contract  of  this  character  unless  it  has 
authority  under  its  charter  to  become  a  sub- 
scriber tor  the  stock  of  railroad  corporations, 
and  thereby  assume  the  obligations  to  which 
such  stockholders  are  subject.  The  plaintiff 
is  a  moneyed  corporation,  organized  under 
chapter  260  of  the  Laws  of  1888,  and  author- 
ized by  that  statute  to  carry  on  the  businesa 
of  banking  by  discounting  bills,  notes,  and 
other  evidences  of  debts,  by  receiving  de- 
posits, by  buying  and  selling  eold  and  silvei 
bullion,  foreign  coins,  and  bills  of  exchange, 
and  by  loaning  money  on  real  and  personal 
property.  The  legislature  intended  by  the 
act  in  question  to  inaugurate  in  this  state  ai» 
entirely  new  system  of  nanking,  and  thereby 
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undertook  to  provide  for  the  establishment 
of  moneyed  corporations,  which  should  fur- 
nish to  the  public  a  «ife  and  reliable  circu- 
lating medium  for  the  transaction  of  its  busi- 
ness, and  secure  solvent  depositaries  for  the 
custody  of  such  moneys  as  were  needed  for 
current  use  by  business  people.  The  lan- 
guage employed  in  the  act  .  .  .  ex- 
cludes by  necessary  implication  the  capacity 
to  carry  on  any  other  business  than  that  of 
banking,  and  the  ado|)tion  of  any  other 
methods  for  the  transaction  of  such  business 
than  those  especially  pointed  out  bv  the  stat- 
ute. The  spirit  of  the  law,  as  well  as  sound 
policy,  forbids  these  Institutions  from  risk- 
ing moneys  intrusted  to  their  care  in  doubtful 
speculations  or  enterprises.  For  these  rea- 
sons we  are  of  the  opinion  that  plaintiff  was 
not  only  precluded  by  public  policy,  but 
was  not  authorized  by  the  statute  under  which 
it  was  organized,  to  enter  into  any  agreement 
as  a  stockholder  in  a  railroad  corportion." 

The  learned  judge  who  presided  at  the 
trial  below  charged  the  Jury  as  follows: 
**  (a)  In  investigatins;  the  question  as  to  how 
far,  if  at  all,  the  bank  was  bound  by  the  acts 
of  Johnson  in  the  premises,  you  will  be  gov- 
erned entirely  by  the  testimony  which  has 
been  adduced  before  you  on  the  trial.     If 

Jou  shall  find  from  the  testimony  either  that 
ohnson,  in  his  negotiations  with  Hart,  and 
his  final  agreement  with  him  for  the  pur- 
chase of  the  shares  of  stock  in  the  insurance 
company,  was  act  in?  under  authority  con- 
ferred upon  him  In  tnat  b^alf  by  the  board 
of  directors  of  the  bank,  or  that  subsequent 
to  the  transaction  the  directors  approved  of 
and  ratified  what  has  been  done  by  Johnson, 
acting  in  his  capacity  as  cashier  of  the  bank, 
(it  you  shall  find  that  in  such  transaction  he 
aid  act  as  such  cashier,)  and  accepted  the 
fruits  of  such  transaction,  then,  in  that  case, 
the  bank  would  be  estopped  to  deny  the  au- 
thority of  Johnson  in  the  premises,  and  would 
be  bound  by  his  acts  in  tnat  behalf,  (b)  If, 
on  the  other  hand,  you  shall  find  from  the  tes- 
timony that  Johnson  did  not  have  authority 
from  the  board  of  directors  of  the  bank  to 
negotiate  for  and  purchase  the  shares  of  stock 
in  the  insurance  company  referred  to  in  the 
testimony,  and  that  the  directors  did  not 
lubsequently  approve  and  ratify  the  acts  of 
Johnson  relating  thereto,  nor  accept  and  re- 
tain the  fruits  of  such  negotiations  and  pur* 
chase,  then,  and  in  that  case,  the  bank  would 
not  be  bound  by  what  Johnson  did  relating  to 
inch  negotiation  and  purchase,  and,  in  such 


case,  the  plaintiff  would  be  entitled  to  your 
verdict  for  the  amount  of  the  note  sued  on, 
and  interest."  This  charge  proceeded  upon 
the  theory  that,  though  the  purchase  of  th& 
insurance  company's  stock  by  the  cashier 
was  unauthorized,  yet  the  board  of  directors 
could  have  afterwafd  ratified  and  adopted  it, 
and  l)ound  the  bank  by  it.  We  do  not  assent 
to  this  doctrine,  as  applied  to  this  case.  It 
is  doubtless  true  that  the  bank  could  legally 
take  the  stock  of  another  corporation  as  secur- 
ity for  a  debt  previously  contracted.  Possi- 
bly it  might  make  a  loan  on  the  strength  of 
the  stock  as  security  at  the  time.  On  this- 
point  the  authorities  are  not  in  harmony, 
and,  as  it  is  not  material  here,  we  do  not 
decide.  An  emergency  might  arise  when  a 
bank's  board  of  directors  would  be  justified 
in  taking  the  stock  of  another  corporation  in 
settlement,  adjustment,  or  compromise  of  a. 
doubtful  claim  or  debt,  acting  in  the  honest 
belief  that  only  by  so  doing  could  a  serious- 
loss  to  the  bank  be  averted.  None  of  thcse- 
reasons  however,  existed  in  the  case  at  bar, 
or,  if  they  did,  the  record  before  us  does  not 
disclose  them.  The  cashier  had  no  authority 
to  bind  the  bank  by  buying  the  insurance- 
company's  stock.  The  board  of  directors- 
had  no  authority  to  authorize  him  to  do  so  ; 
and,  if  the  cashier  bought  such  stock  in  be- 
half of  the  bank,  the  directory  had  no  au- 
thority to  ratify  the  purchase,  and  thus  bind 
the  bank.  But,  assuming  that  this  charge 
states  the  law  correctly,  there  is  no  evidence 
in  this  record  that  the  board  of  directors  ever 
authorized  the  cashier  to  purchase  this  in- 
surance stock,  and  there  is  no  evidence  i& 
this  record  that  the  board  of  directors  ever 
ratified  such  a  purchase,  if  made,  or  that  the- 
bank  accepted  the  fruits  of  the  transaction ; 
and  the  lury  could  not,  from  the  evidence, 
so  find  either.  We  conclude,  then,  that  th& 
powers  of  a  directory  of  a  bank  in  deal  in  ji: 
with  and  investing  the  funds  of  the  stock- 
holders are  limited  to  the  purposes  for  which, 
the  bank  was  incorporated,  and  to  purposes 
necessarily  incidental  thereto,  in  the  success- 
ful conduct  of  its  legitimate  business.  We 
are  constrained  to  say  that  the  verdict  of  the 
jury  is  not  supported  by  the  evidence,  and 
that  the  judgment  of  the  court  is  contrary  to^ 
the  law  of  &e  case. 

The  judgment  of  ths  District  Court  ia  there- 
fore reversed,  and  the  case  remanded  for  fur- 
ther proceedings. 

The  other  Commissioners  concur. 


MISSOURI  SUPREME  COURT 


1. 


Conrad  SCHOPP  et  at,,  BeapU., 

City  of  ST.  LOUIS  et  at.,  Appt$,, 

i Mo ) 

A  elijr  has  no  power  to  lease  porttons 


of  the  street  surflace  to  huoksters  and  others- 
for  market  purposes  to  the  speoiai  injury  of 
abuttlnir  ownexs. 

8.  A  city  may  be  enjoined  by  abutting 
owners  Arom  leasing  portions  of  a  street 
for  market  purposes  to  the  speolal  injuxy  of  suol^ 
owners. 


Nosa— The  preolBe  question  above  decided  seems 
to  be  novel  aithousrh  the  decision  is  plainly  In  ao- 
oord  wlUi  the  geneial  principles  governing  the  law 
of  streets. 
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For  rijrht  of  abutting  owners  to  deposit  bufldfnr 
materials  in  streets,  see  Raymond  v.  Kiseberg  (WiaJ' 
19  L.  R.  A.  643,  and  note. 
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See  also  22  L.  R.  A.  393;  24  L.  R.  A.  403,  516;  28  L.  R.  A.  517;  34  L.  R.  A. 
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APPEA.L  by  defeDdants  from  a  Judgment 
of  the  St.  Louis  Circuit  Court  in  favor 
of  complainants  in  a  proceeding  brought  to 
enjoin  defendants  from  leasing  sumds  on  the 
atreet  in  front  of  complainanta'  property. 
AffirfMd, 

The  facts  are  stated  in  the  opinion. 

Mewrs,  William  G.  M arshkU,  Charles 
S.  Broa»dhead  and  L«Terett  Bell,  for 
appellants: 

The  city  has  no  right  to  shut  out  the  pro- 
•ducers  of  fresh  provisions  and  similar  farm 
and  garden  articles  from  having  convenient 
access  to  consumers. 

Uughet  v.  IUcardeT*9  Court  «f  Detroit.  76 
Mich.  674 

Regulations  governing  the  vending  of  fresh 
meat  and  vegetables,  and  prohibiting  the 
plying  of  the  trade  in  any  other  place  than 
in  an  established  market  regulated  by  the 
government,  have  generally  Been  held  to  be 
veasonable. 

Tiedeman,  Pol.  Powers,  p.  812. 

It  is  the  common  law  of  Pennsrlvania, 
that  every  municipal  corporation  which  has 
power  to  make  by-laws  and  establish  ordi- 
nances to  promote  the  general  welfare  and 
preserve  the  peace  of  a  town  or  citv,  may  fix 
the  time  or  places  of  holding  public  markets 
for  the  sale  of  food,  and  make  such  other 
regulations  concerning  them  as  may  conduce 
to  the  public  interest. 

"WaHman  v.  Philadelphia,  88  Pa.  S02. 

The  obstruction  consists  of  market  wagons 
for  the  sale  of  vegetables,  etc.,  by  the  pro- 
ducer directly  to  the  consumer.  The  ordi- 
nance directs  that  such  use  shall  be  made  of 
the  street.  The  city  charter  authorizes  the 
adoption  of  the  ordinance  of  the  above  char- 
acter. The  abutting  owners  acquired  their 
property  subsequently  to  the  time  when  the 
above  system  went  into  effect  and  subject  to 
said  burden.  They  are  not  entitled  to  relief 
by  injunction. 

Benry  Gam  d  8on$  Mfg,  Co,  ▼.  8t,  Louie, 
K,  di  y.  W.  R.  Co.  (Mo. )  18  L.  B.  A.  889. 

Mr,  Thomas  B.  Harrex  for  respondents. 

Blaekt  Oh,  J.,  delivered  the  opinion  of 
the  court: 

The  city  of  St.  Louis,  by  an  ordinance 
-enacted  in  diie  form  of  law,  set  apart  that 
portion  of  Third  and  Broadway  streets  be- 
tween Christv  avenue  and  Howard  street  as  a 
market  **  for  farmers'  and  other  wagons  bring- 
ing produce  to  market  for  sale, "  and,  by  ordi- 
nance, gave  the  comptroller  power  to  lease 
atands  on  and  along  that  portion  of  the  8ti«ets 
to  such  vendors  of  produce.  The  comp- 
troller gave  public  notice  that  he  would, 
on  a  given  date,  lease  the  stands  for  one  year 
from  the  1st  of  April,  1890;  and  thereupon 
the  plaintiffs  brought  this  suit  to  enioin  the 
defendante  from  leasing  stands  in  front  of 
their  property.  The  court  awarded  a  per- 
petual injunction,  as  prayed  for,  and  the  de- 
fendants appealed.  The  evidence  discloses 
the  following  further  facts:  Third  and 
Broadway  constitute  one  continuous  street. 
The  plaintiff  Conrad  Schopp  owns  a  parcel 
of  land,  with  a  building  thereon,  fronting  I 
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80  feet  on  the  west  side  of  Third  street,  and 
the  plaintiffs  Lewedag  &  Co.  are  his  ienantL 
The  plaintiff  Jacob  Schopp  owns  another 
parcel,  with  buildings  thereon,  fronting  on 
the  east  side  of  Third  street,  occupied  by  the 
plaintifb  the  Jacob  Schopp  ft  Bro.  Fruit  ft 
Produce  Company,  a  corporation  organized 
under  the  laws  of  this  state.  These  tenants 
are  engaged  in  the  business  of  buvlng  and 
selling,  at  wholesale  and  retail,  fruits,  vege- 
tebles,  and  other  garden  produce.  They  cany 
on  a  large  business.  The  street  In  nont  A 
their  buildings  Is  from  66  to  60  feet  wide, 
and  has  become  a  crowded  thoroughfare  for 
wagons  and  loaded  vehicles  because  of  cable 
railroads  and  the  grades  on  adjacent  streets. 
For  four  years  prior  to  the  commencement  of 
this  suit,  the  city  had  annually  leased  to 
hucksters  spaces  in  front  of  the  property 
owned  and  occupied  by  the  plaintiffs,  about 
10  feet  wide,  and  extending  from  the  curb 
out  into  tiie  street  a  distance  of  15  or  17  feet 
Spaces  of  10  to  aO  feet  wide  were  left  between 
the  spaces  so  leased.  The  huckstere  and 
others  leasing  the  spaces  come  in  on  all  week 
days  before  daylight,  and  back  their  wagons 
in  on  the  leased  spaces  up  against  the  curb. 
Thev  stand  on  the  sidewalk,  and  sell  their 
produce  from  their  wagons.  As  a  rule,  they 
remain  until  8  or  9  o'clock  in  the  forenoon, 
but  it  appears  they  often  remain  until  8 
o'clock  in  the  afternoon.  The  proof  is  clesr 
to  the  effect  that  these  market  wagons  mate- 
rially interfere  with  the  business  carried  on 
by  the  plaintiffs,  by  causing  the  street  to  be- 
come blockaded ;  and  they  render  it  difficult 
and  often  impossible  for  the  plaintiffs  to  get 
their  wagons  up  to  the  curb  in  front  of  their 
houses.  Parts  of  these  streeto  between  Christy 
avenue  and  Howard  street  have  been  used  for 
such  market  purposes  since  1861,  and  perhaps 
longer,  but  the  street  in  front  of  the  build- 
ing owned  and  occupied  by  the  plaintiffs  was 
not  so  used  until  four  years  before  the  com- 
mencement of  this  suit. 

An  abutting  property  owner  has  the  same 
right  to  the  use  of  the  street  that  the  public 
have,  and,  in  addition  thereto,  he  has  rights 
which  are  special  to  himself,  as  the  right  of 
ingress  and  enress,  and  this  right  is  a  prop- 
erty right  which  he  may  protect.  Ferrenbarh 
V.  Turner,  86  Mo.  416,  66  Am.  Bep.  467; 
Olaesener  v.  Anheveer  Bueth  Brew.  Aeeo.  100 
Mo.  608.  An  obstruction  in  a  street  or  high- 
way may  be  both  a  public  and  a  private  nui- 
sance, and  in  such  cases  the  private  citizen 
who  is  specially  injured  may  have  iniunctive 
relief.  Olaeeeher  v.  Anheueer  BueA  Brew. 
A$eo.  eupra;  MeDonoUd  v.  29ewark,  43  K.  J. 
Eq.  186 ;  Elliott,  Roads  ft  Streets,  496.  That 
the  plaintiffs  here  are  specially  injured  ad- 
mits of  no  doubt,  but  it  is  insisted  by  the 
defendante  that  the  city  of  St.  Louis  has  the 
right  and  power  to  lease  out  portions  of  the 
street  surface  to  hucksters  and  others  for 
marlcet  purposes,  and  whether  the  city  hss 
such  right  is  the  real  question  in  this  case. 

The  scheme  and  charter  of  the  city  of  St. 
Louis  gives  to  it,  among  others,  the  follow- 
ing powers:  First,  *'to  esteblish  market 
places  and  meat  shops,  and  license,  regulate^ 
sell,  lease,  abolish  or  otherwise  dispose  of  tbs 
same  ;**  second,  "  to  designate  the  place  where 
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euch  ftrticles  shall  be  sold,**  that  is  to  say, 
''meat,  poultry,  fish,  and  vegetables;**  and, 
third,  "to  regulate  the  use  of  streets,"  The 
powera  COD  f erred  bv  the  first  and  second  of 
the  above  paragraphs  are  expressed  in  general 
words,  and  it  cannot  be  said  that  they  give  the 
city  any  power  to  convert  the  public  streets 
into  market  places.  Says  Dillon:  ''But 
power  to  a  municipal  corporation  to  establish 
markets  and  bulla  market  houses  will  not 

give  the  authority  to  build  on  a  public  street, 
uch  erections  are  nuisances,  though  made 
by  the  corporation,  because  the  street,  and 
the  entire  street,  is  for  the  use  of  the  whole 
people.  They  are  nuisances  when  built  upon 
the  streets,  although  sufficient  space  be  left 
for  the  passage  of  vehicles  and  persons." 
Dill.  Mun.  Corp.  4th  ed.  §  888.  And  the 
text  has  the  support  of  the  following  cases : 
Wartman  v.  Philadelphia,  88  Pa.  202-210; 
State  y.  MMU,  5  Port.  (Ala.)  279;  State  v. 
Lateraek,  84  N.  J.  L.  201. 

The  case  last  cited  goes  much  further,  and 
holds  that  the  legislature  has  no  power  to  au- 
thorize a  market  to  be  held  in  a  public  street 
of  a  city  without  providing  for  compensation 
to  abutting  property  owners,  as  to  which 
proposition  we  express  no  opinion  in  the 
present  case.  If  tne  city  has  any  power  to 
lease  out  portions  of  the  street  surface  to 
hucksters,  it  arises  from  the  power  "to  regu- 
late the  use  of  streets. "  This  power  to  regu- 
late the  use  of  streets  is  not  confined  to  the 
regulation  of  travel  thereon,  but  under  it  the 
city  may  allow  gas,  water,  and  sewer  pipes  to 
be  laid  therein,  and  may  cause  wells  therein 
to  be  filled,  (FerrenbaeX  v.  Turner,  aupra,) 
and  may  permit  the  erection  and  maintenance 
of  telephone  poles  thereon.  Julia  Bldg,  Asao. 
V.  BeU  Teleph,  Co.,  88  Mo.  258,  57  Am.  Rep. 
898.  All  these  uses  are  consistent  with  the 
uses  for  which  streets  are  acquired  or  dedi- 
<»ited ;  but  it  does  not  follow  from  anything 
said  in  any  of  the  cases  just  cited  that  the 
city  may  lease  out  portions  of  the  streets  for 
hucksters'  stands  and  stalls.  A  general 
power  to  regulate  the  use  of  streets  cannot 
and  ou^ht  not  to  be  construed  to  give  the 
city  a  right  to  create  a  nuisance  in  the  streets, 


or  to  devote  them,  or  any  part  thereof,  to  any 
purpose  inconsistent  with  the  right  of  the 
public  or  abutting  property  owners.  The 
^public  highways  Delong,  from  side  to  side 
and  end  to  end,  to  the  public;"  and  "the 
public  are  entitled,  not  only  to  a  free  passage 
along  the  highway,  but  to  a  free  passage 
along  any  portion  of  it  not  in  the  actual  use 
of  some  other  traveler,"  and  the  abutting 
property  owner  has  the  right  to  the  free  and 
unobstructed  passage  to  and  from  his  prop- 
erty. Said  Lord  Ellenborough  in  Rao  r. 
Oroea,  8  Oampb.  224:  "And  is  there  any 
doubt  that  if  coaches,  on  the  occasion  of  a 
route,  wait  an  unreasonable  length  of  time 
in  the  public  street,  and  obstruct  the  transit 
of  his  majesty's  subjects  who  wish  to  pass 
through  it  in  carriages  or  on  foot,  the  persons 
who  cause  and  permit  such  coaches  so  to  wait 
are  guilty  of  a  nuisance?"  Teamsters  may 
not  unreasonably  block  the  public  way,  or 
stop  their  teams  and  vehicles  for  such  a  time 
and  in  such  a  place  as  to  unreasonably  in- 
terfere with  the  public  travel.  Elliott,  Koads 
&  Streets,  481,  and  cases  cited.  Other  cases 
are  more  directly  in  point  here.  Thus,  in 
McDonald  v.  Newark,  42  N.  J.  Eq.  187,  the 

Elaintiff  owned  and  occupied  a  dwelling 
ouse  fronting  upon  a  public  street.  The 
city  permitted  hucksters  of  vegetables  and 
other  country  produce  to  occupy  the  side  of 
the  street  in  front  of  plaintiff's  house.  The 
court  held  that  this  use  of  the  street  for  a 
market  place  was  both  a  public  and  a  private 
nuisance,  and  awarded  the  plaintiff  in* 
j  unctive  rel  ief .  See  also  PeopU  v.  New  Tork^ 
69  How.  Pr.  278. 

In  the  case  now  in  hand  the  city  proposes 
to  lease  out  spaces  of  the  street  in  front  of 
the  business  houses  owned  and  occupied  by 
the  plaintiffs,  such  spaces  to  be  used  daily 
for  the  sale  of  garden  products  and  the  like, 
to  the  special  injury  of  the  plaintiffs.  Such 
a  use  of  the  street  is  unlawful,  because  in- 
consistent with  the  rights  of  the  public  and 
the  plaintiffs. 
The  judgment  i$  ther^ore  api*med* 
All  concur. 
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Eraser  0.  PULLER.  Re»pt,, 

Edward  KEMP,  Jr.,  Appt, 

(188  N.  Y.  SSL) 

Retaining  the  proceeds  of  a  check  for 
leee  thsA  the  amount  claimed  on  an 


nnllquldated  bill  for  physician^  services  oonstl* 
tutBB  an  accord  and  satisfaottoD,  where  tbe  check 
was  sent  with  tbe  express  statement  that  It  was 
tn  full  satJfif  action. 

(May  2, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Court  of  Com- 


Noxa— ^ooord  and  eatisf action  by  part  payment, 
Oeneral  prinebplea. 
An  accord  and  satlsfactioQ  is  the  settlement  of 
e  dispute  or  the  satisf aotioa  of  a  claim,  by  an  exe- 
cuted agreement  between  the  party  injurinir  and 
the  party  injured.  Or  It  may  be  more  definitely 
etated  as  somethingr  of  leicai  value  to  which  the 
creditor  before  had  no  right,  received  in  full  satis- 
ftustlon  of  the  debt,  without  refrard  to  the  matrni- 
tude  of  the  satisf  action.  Bull  v.  Bull,  43  Conn.  156: 
1  Smith,  Lead.  Gas.  Hare  A  W.  Notes,  64& 

aoL.aA. 


The  general  rule  of  law  is  that  there  can  be  no 
accord  and  satisfaction  of  a  debt  by  the  simple 
payment  of  a  smaller  sum  than  the  amount  actu- 
ally due  and  owing,  except  there  be  a  release  un- 
der seaL 

This  general  doctrine  was  established  by  the 
leading  case  of  Cumber  v.  Wane,  1  Strange,  4SS, 
but  has  since  itxseived  many  exceptions,  as  will 
hereafter  appear.  See  also  Pinnel^s  Gaset  5  Ooke, 
U7. 

If  the  demand  to  be  satlsfled  be  a  definite  sum  of 

50 


See  also  31  L.  R.  A.  171;  37  L.  R.  A.  771. 
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moo  Pleas  for  the  City  and  County  of  New 
York,  afSrining  a  judgment  of  the  'Trial  Term 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  for  pro- 
fessional services  rendered  by  plaintiff  to  de- 
fendant. Severed. 
The  facts  are  stated  in  the  opinion. 


Mr,  R.  Floyd  Clarke*  for  appeUant: 
A  creditor  cannot  bmd  himself  bj  a  simple 

agreement  to  accept  a  smaller  sum  in  lieu  of  an 

ascertained  debt  of  a  larger  amount,  such 

agreement  bcin^  nvdum  pactum. 
Cumber  v.  Wane,  1  Smith,  Lead.  Gas.  9tb 

Am.  ed.  1888,  p.  613. 


money,  and  the  sum  to  be  paid  in  satisfaotion  also 
money,  the  satlsfactton  must  equal  the  claim. 
Watson  y.  EUlott,  67  N.  H.  611. 

The  reason  for  the  rule  is  that  there  is  no  con- 
BlderatloD  for  such  payment,  the  transaction  being 
regrarded  as  a  mere  nudum  pactum,  and  therefore 
yoid. 

Such  a  payment  is  no  consideration  for  a  release 
of.  or  an  airreement  to  release  the  whole  debt. 
Smith  V.  Tyler,  61  Ind.  632 ;  Bateman  y.  Daniels.  6 
Blackf .  71 ;  Fitzgerald  y.  Smith,  1  Ind.  810 ;  Cameron 
▼.  Warbritton,  0  Ind.  861 ;  Stone  y.  Lewman,  28 
Ind.  87;  Market  y.  Spltler,  Id.  488;Rltenour  y. 
Jlatbews.  42  Ind.  7. 

Where  the  debt  is  due,  the  receipt  from  tbe  debt, 
or  of  less  than  the  whole  is  not  a  satisfaction. 
Laboyteauz  y.  Swigart,  103  Ind.  696 ;  Fletcher  y. 
Wurgler,  97  Ind.  2:^8. 

The  general  principles  are  followed  and  upheld 
in  Hard  y.  Burton,  68  Yt.  814,  for  says  the  court: 
**A  man  Is  not  Injured  by  paying  his  own  debt;  nor 
by  paying  part  of  it  under  an  agreement  that  the 
creditor  will  accept  in  discharge  of  tbe  rest  per- 
formance of  bis  codebtor^  promise  to  pay  the  bal- 
ance, especially  when,  performance  not  being 
made,  it  does  not  appear  that  he  was  put  In  any 
worse  plight  by  reason  of  the  agreement.  Where 
a  less  amount  is  received  by  the  creditor  in  silence, 
but  with  the  knowledge  that  the  debtor  claimed  to 
be  owing  nothing  further,  there  is  no  accord  and 
ntisfaction  by  conclusion  of  law,  although  accord 
and  satisfaction  may  be  implied  from  silenoe. 
Perkins  y.  Headley,  4B  Mo.  Avv»  6S6. 

There  must  be  an  executed  agreement.  Sim- 
mons y.  Hamilton,  66  CaL  498;  pushing  y.  Wyman, 
44  Me.  121 :  Noe  v.  Christie,  61 N.  Y.  279 ;  Goodrich 
v.  Stanley,  24  Gonn.  018. 

Thus  where  there  was  an  agreement  to  accept  a 
less  sum  m  full  satisfaction  of  a  Judgment,  and  an 
actual  receipt  of  the  amount  less  some  small  por- 
tion which  was  tendered  and  refused,  the  court 
held  that  the  agreement  was  only  executory,  and 
therefore  not  a  complete  accord  and  satisfaction; 
aliter  If  it  had  been  fully  executed.  Keen  y.  Yaug- 
ban,  48  Pa.  477. 

Where  the  claim  was  for  rent  due  upon  a  lease, 
the  defendant  pleading,  by  way  of  accord  and  sat- 
isfaction, an  agreement  to  accept  a  less  sum  than 
the  amount  due,  to  extend  the  time  for  payment 
taking  a  note  for  such  sum,  the  eyldenoe  showing 
DO  execu  Ion  or  performance,  the  court  held  the 
plea  bad  as  there  must  be  an  executed  agreement. 
Holton  y.  Noble.  83  Cal.  7. 

In  Hozsle  y.  Empire  Lumber  Ck).,  41  Minn.  648, 
the  court  held  that  in  order  to  constitute  a  good 
defense,  there  must  bo  a  satisfaction  as  well  as  an 
accord.  The  accord  agreement  must  be  fully  exe- 
cuted, and  the  thing  to  be  taken  must  haye  been 
received  and  accepted  In  satisfaction,  in  order  to 
constitute  a  bar  to  a  recovery. 

The  general  principle  was  followed  in  Deland  y. 
Hiett,  27  Gal.  611, 87  Am.  Dec  102,  where  the  agree- 
ment was  founded  upon  a  Judgment  debt. 

It  was  admitted  to  be  the  law  in  Blley  y.  Ker- 
shaw, 62  Mo.  228.  the  court  allowing,  however,  that 
there  were  exceptions  to  its  application,  as  in  the 
case  of  a  compromise,  carried  faithfully  Into  ef- 
fect, eyen  though  there  be  no  release  under  seal 
In  payment  of  part  before  it  is  due,  or  in  a  manner 
more  beneficial  to  the  creditor,  there  being,  in 
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these  and  other  cases  of  exception  a  new  and  suf- 
ficient consideration. 

Again,  it  was  upheld  by  the  court  in  Bye  y. 
Mosely,  2  Strobh.  L.  208.  upon  a  reoetnt  in  full  for 
all  demands  up  to  date,  given  by  the  plaintiil  to 
the  defendant,  and  produced  by  the  latter  to  the 
sheriff  upon  an  execution  for  the  balance. 

In  Longworth  v.  Higham.  89  Ind.  362,  tbe  court 
approved  the  general  doctrine,  but  held  it  did  not 
apply  to  the  points  in  Issue  therein,  tbe  debt  noi 
being  either  paid  or  considered  as  paid  in  f  uU. 

So  In  Tuttle  y.  Tuttle,  12  Mer.  664,  46  Am.  Dec 
701,  the  court  stated  the  general  principle  to  be 
that  upon  an  express  agreement  to  pay  a  spedflc 
sum  of  money,  a  subsequent  agreement  by  the 
promisee,  without  any  new  consideration,  to  re- 
ceive a  less  sum,  in  money,  m  discharge  of  such 
promise  constituted  no  legal  defense  in  a  suit  for 
tbe  balance  unpaid. 

And  in  Briggs  y.  Norrls,  07  Mich.  825,  tbe  court 
held  that  such  a  payment  without  any  bonud  waa 
no  consideration  for  an  extension  of  the  balance 
to  the  debtor. 

Again  it  was  admitted  and  approved  of  by  th» 
Supreme  Court  of  the  United  States  in  Fire  ImL 
Asso.  Limited  v.  Wickham,  141 U.  S.  664,  85  L.  ed. 
860,  as  also  were  its  exceptions  and  qualifioationflL 

It  was  sustained  in  Jones  v.  Rlcketts,  7  Md.  116; 
Gampbell  v.  Booth,  8Md.  116;  Booth  v.  Campbell, 
15  Md.  568,  and  Snowden  y.  Reid,  67  Md.  19Q,-~ia 
which  last  case  the  question  arose  upon  the  f  or^ 
giveneas  of  a  debt  by  a  testator. 

So  it  was  upheld  in  Albert  v.  CttiBens  Bank  of 
Louisiana,  5  La.  Ann.  721. 

In  Cavancss  y.  Koss,  88  Ark.  678,  the  doctrtnawas 
upheld  m  tbe  case  of  an  action  brought  to  recover 
the  balance  due  upon  promissory  notes  for  $1,000 
each  with  interest  under  which  the  defendant  had 
paid  $850,  there  being  no  dispute  or  oontroyersy. 

The  principles  and  doctrines  as  set  forth  and  es- 
tablished by  the  court  in  Oayaness  y.  Boss,  supra; 
Gordon  v.  Moore,  44  Ark.  848,  61  Am.  Kep.  606; 
Heaslet  y.  Spratlln,  64  Ark.  186,— were  relied  upon. 
and  approved  of  in  Beynolds  v.  Beynolds,  66  Ark. 
8G0. 

In  order  to  constitute  tbe  payment  of  a  less  sum 
a  satisfaction  and  discharge  of  a  debt  for  a  larger 
sum,  it  must  be  evidenced  by  a  release  under  seaL 
Seymour  y.  Minturn,  17  Johns.  160.  8  Am.  Dec  380. 

And  the  payment  of  part  is  not  a  good  defense* 
when  pleaded  in  har  of  the  entire  cause  of  actif>n. 
Indianapolis,  E.  R.  &  S.  W.  B.  Go.  y.  Hyde,  128  Ind. 
188. 

But  tbe  rule  and  the  reason  are  purely  technical,, 
and  often  foster  bad  faith,  and  the  history  of  the 
Judicial  decisions  will  be  found  to  show  a  oonstant 
effort  to  escape  from  its  absurdity  and  injuetioe. 
See  the  opinions  in  Harper  v.  Oraham.  80  Ohio,  105; 
Kelloirg  y.  Blchards,  14  Wend.  110;  Brooks  y.  White, 
2Met.286,37  Am.  Dec. 86. 

It  is  rigid  and  unreasonable,  and  defeats  the: 
clearly  expressed  intentions  of  the  parties,  and. 
therefore,  should  not  be  extended  to  embrace  ca9e«» 
not  within  the  very  letter  of  it.  Wescott  y.  Wal- 
ler. 47,  Ala.  40S:  Johnson  y.  Brannan,  6  Johns.  868. 

And  is  not  to  be  extended  beyond  its  precise  im- 
port, and  whenever  tbe  technical  reason  for  its  ap- 
plication does  not  exist,  is  not  to  be  applied.  See 
Brooks  v.  White,  supra. 

The  rule  does  not  hold  in  Pennaylvanla,  its  appll- 
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Bnt  if  there  be  any  oeoeflt,  or  even  any  legal 
possibility  of  benefit,  to  the  creditor  thrown  in, 
that  additional  weight  will  turn  the  scale  and 
render  the  consideration  sufficient  to  support 
the  agreement. 

iWrf. 

TJoder    this     exception     the      following 


have  been  held  to  be  sufficient  considera- 
tions: 

The  debtor's  check  for  £100  in  lieu  of  dehl 
of  £125. 

GfHidard  v.  (TBrien,  L.  R.  9  Q.  B.  Div.  87; 
WeUs  V,  Morriion,  91  Ind.  51 ;  Lister^ $  Agr, 
Ohemical  Works  ▼.  Pender,  74  Md.  15. 


cation  being  disavowed  in  MiUiken  v.  Brown,  1 
Bawle,  381. 

And  It  has  been  held  that  the  doctrine  does  not 
apply  to  a  claim  founded  opon  the  statutory  pro- 
oeedloflTS  aasessing  a  tax  in  aid  of  a  railroctd  corpo- 
ration, there  beinjr  no  contract  ereating  liability. 
Huotinirton  County  y.  State,  109  Ind.  60S. 

In  the  case  of  Vance  v.  LukenbilL  0  B.  Hon.  249, 
the  court  said  that  if  a  creditor  resorted  to  such  an 
agreement  as  a  means  of  procuring  partial  pay- 
ment from  an  unwilling  debtor,  intending  at  the 
time  to  coerce  the  residue  in  violation  ot  bis  prom- 
ise, he  would  be  guilty  of  a  deoepUon  which  though 
intended  merely  to  Induce  another  person  to  per- 
form an  existing  duty  for  his  benefit,  would  not, 
upon  priDcipies  of  pure  morality,  be  Justified  by  a 
consideration  of  the  object  in  view.  The  mere 
subsequent  refusal,  however,  to  make  such  abate- 
ment was  no  ground  for  the  intervention  of  the 
court 

The  doctrine  that  payment  by  a  debtor  of  a  less 
sum  than  the  whole  amount  of  the  debt  will  not 
extinguish  the  debt,  although  the  creditor  ex- 
pressly agrees  to  receive  it  In  full  and  give  a  re- 
ceipt or  writing  to  that  effect.  Is  well  established 
by  abundant  authority.  But  while  the  correctness 
of  the  rule  stated  may  be  conceded.  It  should  be 
borne  in  mind  that  It  rests  mainly  upon  a  want  of 
consideration  for  the  promise  made.  See  opinion 
of  Miller,  J.,  in  Ludington  v.  BeU,  77  N.  Y.  138,  88 
Am.  Rep.  601. 

Tbe  want  of  consideration  for  the  new  agreement 
is  tbe  leading  element  which  prevents  a  defense  in 
cases  of  this  description.  Garrington  v.  Crocker, 
87  N.  T.  838. 

BeeeiptB, 

With  regard  to  the  receipts  given  in  cases  of  part 
payment,  tbe  courts  have  held  that  although  they 
expressly  state  upon  their  face  that  the  amount  re- 
ceived is  in  full  satisfaction  and  discharge,  yet  such 
receipts  are  not  even  prima  facie  evidence  of  an 
accord  and  satisfaction,  nor  are  they  conclusive, 
thus: 

In  McCuUen  v.  Hood,  14  N.  C.  219,  the  court  held 
that  a  receipt  for  a  specific  sum  was  not  even  prima 
fade  evidence  of  accord  and  satisfaction.  If  the 
receipt  had  expressed  that  it  was  in  full,  an  infer- 
ence might  be  drawn  that  it  was  in  full  satisfac- 
tion, and  it  would  have  been  evidence  of  satisfao 
tion,  but  not  conclusive.  Grant  v.  Hughes,  96  N« 
C 177,  to  tbe  same  effect. 

So  in  Grant  v.  Hughes,  8uvr<L,  where  a  settlement 
had  been  effected  between  the  executor  of  an  ad- 
ministrator and  an  executor  <U  honU  noit,  a  receipt 
being  given  in  full  discharge  and  satisfaction,  the 
court  held  that  such  receipt  was  not  conclusive  as 
an  accord  and  satisfaction. 

Where  the  claim  was  for  services  rendered  to  tbe 
deceased,  and  there  was  evidence  of  a  contract  for 
payment,  and  of  a  larger  amount  being  due,  the 
court  held  that  parol  evidence  might  be  given  to 
explain  away  the  receipt  given  for  a  smaller 
amount,  and  that  the  same  did  not  preclude  an  ac- 
tion for  the  balance.  Miller  v.  Eldridge,  126  Ind. 
461:  Laboyteaux  v.  Swigart,  108  Ind.  G06;  Fletcher 
T.  Wurgler,  97  Ind.  228. 

Again  in  Twltchell  v.  Shaw,  iOCush.  46, 67  Am.  Bea 
80,  where  the  action  was  on  the  case,  the  defendant 
having,  after  the  plaintiff  in  tbe  original  action, 
received  a  small  sum  and  given  a  receipt  in  full 
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for  the  debt,  seized  the  goods  of  the  plaintiff  in  the 
present  action  under  an  execution  Issued  without 
the  knowledge  of  the  parties  to  the  action,  the 
court  held  the  receipt  was  not  a  release  of  tbe  debt, 
which  must  be  under  seal,  and  was  no  discharge 
for  the  larger  amount  due,  being  vrithout  consid- 
eration, and  was  no  accord  and  satisfaction. 

To  the  same  effect  are  the  cases  of  Grinnell  ▼• 
Spink,  128  Kass.  2S,  infra^  under  tbe  bead  **  Dis- 
pute;** Lathrop  v.  Page,  129  Mass.  19;  Walau  v. 
Kerby,  99  Mass.  8,  and  Weber  v.  Couch,  184  Mass. 
26. 46  Am.  Rep.  274;  all  infra  under  heading  ^*  Mis- 
cellaneous.** 

Atad  in  Harrison  v.  Close,  2  Johns.  448, 8  Am.  Dec 
444,  where  action  was  brought  on  a  Joint  and  sev- 
eral promissory  note,  the  defendants  pleading 
non-assumpsit,  payment,  and  satisfaction  by  tbe 
acceptance  of  a  less  sum  than  the  face  value  of  the 
note,  which  nayment  was  indoraed  upon  the  back 
thereof,  the  court  held  that  the  payment  of  such 
smaller  amount,  without  a  release  by  deed  was  no 
bar  to  the  demand,  and  that  tbe  promise  of  the 
plaintiff  to  look  only  to  the  maker  of  the  note 
was  a  mere  nttdiun  paet/um. 

Again  in  Seymour  ▼.  Mintum,  17  Johns.  169,  8 
Am.  Dec.  881,  where  the  plaintiff  loaned  the  de- 
fendant his  note  which  the  latter  got  discounted 
by  a  l)ank,  the  note  being  ultimately  protested  for 
nonpayment,  plaintiff  paying  half  the  amount  be- 
fore suit  and  the  iMlance  later,  and  bringing  action 
to  recover  the  amount  first  paid,  the  defendant 
pleading  by  way  of  release  and  accord  and  satis- 
faction, a  writing  signed  by  the  plaintiff,  the  bank 
and  other  creditors  of  bis,  the  consideration  for 
which  was  one  dollar  and  insolvency,  the  court 
held  that  the  want  of  an  adequate  consideration 
was  an  Insuperable  objection  to  this  defense,  the 
payment  of  a  less  sum  behag  no  satisfaction  of  a 
larger  one,  unless  the  release  be  l>y  deed,  and  that 
where  there  was  an  agreement,  upon  a  sufficient 
consideration,  to  pay  a  certain  sum,  the  promisor 
could  not  avoid  such  agreement  by  one  to  receive 
a  lees  amount.  In  this  case  the  writing  was  signed 
before  any  money  was  paid  to  the  bank  by  the 
plaintiff. 

So  in  Geiser  ▼.  Kershner,  4  Gill  A  J.  806, 28  Am. 
Dea  666,  where  the  cause  of  action  was  a  bill  under 
seal  for  $100,  due  for  several  years,  upon  which  an 
order  was  given  for  $90.76,  and  accepted  by  the 
plaintiff  in  full  satisfaction  of  his  debt,  principal 
and  interest,  the  court  held  the  rule  to  be  well  set- 
tied,  that  the  payment  of  a  less  sum  of  money  than 
the  whole  debt,  without  a  release,  wa^  no  satisfac- 
tion, a  mere  agreement  to  accept  less  l)eing  nudum 
pactum. 

Again  in  Baldwin  ▼.  United  States.  16  Ct.  CL  297, 
where  tbe  question  arose  upon  a  receipt  given  in 
full  by  the  plaintiff's  attorney,  under  circum- 
stances which  showed  no  new  consideration,  no 
voluntary  compromise,  no  accord  and  satisfaction, 
tbe  defendants*  offloers  having  power  to  arbitra- 
rily reduce  the  debt,  the  court  held  the  receipt  a 
mere  nudum  paetum. 

And  in  United  States  v.  Bostwick,  94  U.  S.  88, 24 
L;  ed.  66, 12  Ct.  CI.  67.  the  claimant  had  leased  to  the 
defendants  certain  real  estate  for  one  year  at  a  cer- 
tain rent  per  month.  Before  the  termination 
thereof,  the  defendants  notified  the  owner  that 
they  should  reduce  the  rent  to  a  certain  sum, 
which  reduced  sum  was  afterwards  received,  re- 
ceipts for  the  same  being  given  in  full  payment^ 
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Mat, 


The  Individual  note  of  one  partner  for  a  firm 
debt  after  dissolution. 

Ludinffion  v.  BeU,  77  N.  T.  188,  88  Am. 
Hep.  601. 

fTote  of  debtor  due  at  another  time. 

Silnree  v.  Iripp,  ISMees.  &  W.  28;  Bolt  v. 
Dawkim,  16  3.  G.  198;  Roekttell  y.  Taylor,  41 
Conn.  66. 


Note  of  debtor  secured  by  mortgage  for  leai 
sum. 

Jaffray  ▼.  Z)aw>,  11  L.  R  A.  710,  124  N.  Y. 
164;  Pulliam  ▼.  Taylor,  60  Miss.  261. 

Check  of  defendant's  solicitors  to  balance 
account. 

Bidder  v.  Bndget,  68  L.  T.  N.  8.  656. 

Check  of  third  person. 


the  court  held  that  as  to  the  rent  for  the  one  year  i 
moDtioned  in  the  lease,  the  reoeipts  were  nudum 
pactum^  and  that  the  balance  of  the  rent  for  that 
period  could  be  recovered,  aZtter,  as  to  the  rent 
after  the  year.  To  the  same  effect,  Field  v.  United 
States,  18  Ct  CL  41. 

In  Murphy  ▼.  Kastner,  ISO  N.  J.  Eq.  214,  where  the 
amount  due  was  undisputed  and  payable  in  cer- 
tain bonds  in  defendant^  possession,  the  defend- 
ant paying  the  demand  by  delivering  a  smaller 
portion  of  the  bonds  than  was  due.  complainant 
taking  his  receipt  in  full  but  not  under  seal,  the 
court  held  the  case  came  within  the  dear  lines  of 
Cumber  v.  Wane,  1  Strange,  408,  as  he  gave  com- 
plainant nothing  different  brom  what  he  had 
agreed  to  give  him  and  was  by  law  bound  to  give 
him. 

So  m  Byan  y.  Ward,  48  N.  T.  204.  8  Am.  Bep.  RW, 
where  the  action  was  for  recovery  of  an  alleged 
balance  due,  the  facts  showed  a  course  of  dealings 
between  the  parties  and  weekly  payments  to  the 
plalntiff^s  agent  and  receipts  by  him,  some  of 
which  were  expressed  to  be  in  lull,  that  upon  a 
reference  there  was  found  to  be  a  balance  due  be- 
tween the  parties  for  bonus  paid  by  the  plaintiff 
and  agreed  to  be  repaid  to  him  by  the  defendant. 
The  court  held  that  the  receipts  were  not  conclu- 
sive upon  the  plaintiff,  as  they  were  merely  prima 
facie  evidence  of  the  facts  stated  therein  and 
might  be  controverted  or  explained  by  parol  evi- 
dence, a  receipt  not  being  a  contmct,  but  a  mere 
declaration  or  adnalasion,  which  was  open  to  ex- 
planation and  contradiction.  See  further  Gordon 
V.  Moore,  44  Ark.  8<9,  61  Am.  Rep.  008,  infra^  head. 
Consideration. 

ConHderatUm, 

In  order  that  a  part  payment  may  be  taken  out 
of  the  general  rule  as  established  by  the  oases,  un- 
less there  be  a  release  under  seal,  it  is  necessary 
that  it  should  be  made  upon  some  new  and  suflS- 
oient  consideration,  such  consideration  being  in 
the  eye  of  the  law  valuable. 

Such  an  agreement  may  be  good  and  valid,  and 
there  are  exceptions  to  such  general  rule,  thus  If 
the  agreement  rests  upon  a  new  and  adequate  con- 
sideration, as  the  payment  of  part  of  the  debt  be- 
fore the  time  at  which  it  is  due,  or  at  a  different 
place,  or  m  a  collateral  article  agreed  to  be  re- 
ceived in  full  payment,  or  in  some  manner  not  re- 
quired by  the  original  contract,  it  will  be  upheld. 
So  if  there  is  an  assignment  of  property,  creating 
a  fund  for  distribution  among  creditors,  or  a  new 
note  for  part  with  security.  And  where  creditors 
agree  with  their  debtor  that  they  will  discharge 
him  upon  his  paying  or  securing  a  percentage  of 
their  debt,  that  be  may  start  anew  in  his  bu^ness, 
and  the  debtor  fulfills,  or  does  his  best  towards  ful- 
filling, such  agreement. 

Anything  of  legal  value  in  possession  or  in  ac- 
tion—tliat  is,  any  legal  Interest  or  right  which  the 
creditor  bad  not  before  agreed  to  be  received  and 
actually  received  in  full  satisfaction  of  the  debt- 
is  a  full  satisfaction,  without  regard  to  the  com- 
parative magnitude  of  the  satisfaction  with  the 
original  debt,  and  may  be  pleaded  in  bar  as  accord 
and  satisfaotio.D.  See  1  Smith,  Lead.  Gas.  Hare  A 
W.  notes,  p.  846. 

In  Maddux  t.  Bevan,  80  Md.  480,  the  court  sus- 
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tained  the  general  rule  of  law  as  well  settled  m 
that  state  and  relied  upon  Geiser  v.  Kenhner,  4 
GiU  &J.806, 28  Am.  Oeo.608:  Hardey  t.  Ooe,  5Gm, 
188;  Jones  v.  Btcketts,  7  Md.  108;  Campbell  ▼.  Booth, 
8  Md,  107,  16  Md.  688,— as  fully  upholding  such  gen- 
eral principle,  but  at  the  same  time  admitted  as 
equally  well  settled  that  if  in  addition  to  the  part 
payment  there  be  some  other  collateral  oousidera- 
tlon  sufficient  to  support  a  contract,  then  the  agree- 
ment to  relinquish  the  residue  would  not  be 
nudum  pactum^  and  that  such  collateral  considera- 
tion superadded  to  the  part  payment  would  be  a 
good  accord  and  satisfttotion;  such  conslderatioo 
might  be  a  burden  or  inconvenience  to  the  one 
party,  or  a  possible  benefit  to  the  other. 

In  that  case,  the  evidence  of  sudh  collateral  con- 
sideration beneficial  to  the  plaintiffs  exiated,  as 
they  had  obtained  a  security  m  the  nature  of  a 
guaranty  for  a  considerably  larger  amount  of 
their  claims  than  the  fpuarantor  was  prevloufily 
liable  for,  or  bound  to  pay,  and  their  claim  to  the 
residue  was  therefore  held  to  be  discharged.  Mad- 
dux y.  Bevan,  mtpra. 

So  In  Spann  v.  Baltaell,  1  Fla.  801, 48  Am.  Dec. 
818,  the  court  admitted  the  rule  to  be  true  unless 
there  was  some  new  consideration  for  such  promise 
or  unless  the  agreement  to  accept  such  sum  was 
made  out  before  the  original  debt  became  due  and 
pajrable,  or  unless  the  creditor  deriyed  some  new 
benefit  from  such  new  contract,  in  any  of  which 
cases  the  promise  wiU  be  good  and  the  debt  dis- 
charged by  payment  of  such  smaller  amount. 

In  Bull  y.  BuU,  43  Conn.  466,  where  the  biU  was  in 
equity  by  a  husband  against  his  wife,  to  recover 
moneys  expended  for  furniture,  repairs,  and  alter- 
ations of  houses,  jewelry,  etc.,  to  a  large  amount 
which  it  was  alleged  had  been  taken,  secreted,  and 
not  deliyered  upon  requ<sBt,  the  defense  being  ac- 
cord and  satisfaction,  in  eyidence  whereof  a  re- 
ceipt signed  by  the  plaintiff  stating  the  '^settle- 
ment**  to  be  **in  full  of  all  claims  and  demands*' 
was  produced,  the  accord  proved  to  have  been 
made  in  connection  with  the  receipt  being,  that  the 
defendant  should  pay  '*by  way  of  compromise  and 
settlement"  a  giyen  sum,  take  a  note  for  a  further 
sum,  and  deliver  up  the  pictures  in  ooncroyersy 
except  certain  named  ones  which  were  **relin- 
quished  and  given**  by  the  plaintiff  to  the  defend- 
ant, it  being  agreed  that  the  arrangement  should 
be  "  m  full  of  all  claims  and  demands*'  against  the 
wife,  the  court  held  that,  the  defendant  having 
carried  out  all  the  terms  of  the  agreement  there 
was  a  suflBcient  accord  and  satisfaction  as  there 
was  a  sufficient  meeting  of  the  minds,  and  a  suffi- 
cient consideration. 

And  in  Gordon  v.  Moore,  44  Ark.  848, 61  Am.  Bep. 
006,  the  petition  was  to  vacate  a  Judgment,  which 
the  court  below  denied.  It  appeared  that  a  Judg- 
ment by  default  was  recovered  for  the  balance 
due  upon  a  certain  promissory  note  given  to  the 
appellee  by  the  appellant  and  others,  the  petition 
alleging  arecoyery  against  the  other  parties  to  the 
note  for  the  same  balance  and  a  discharge  and  sat- 
isfaction thereof  by  payment  of  a  smaller  sum 
which  operated  as  a  discharge  of  the  claim  against 
the  petitioner,  the  appellant,  and  that  for  such 
consideration  a  release  was  executed  by  the  appel- 
lee to  one  of  the  indorsers  of  the  note,  and  filed 
with  an  indorsement  thereon  tliat  the  Judgment 
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Guild  y.  RutUr,  127  Mass.  886. 

Note  of  third  person. 

Roberta  r.  Brandiea,  44  Hun,  468;  Yamey  t. 
(kmery,  77  Me.  627;  Dryden  v.  Stephens,  19  W. 
Va.  1. 

Ad  UDliquidated  or  uncerlain  and  disputed 
demand  overdue  may  be  discharged  by  the 
payment  of  any  agreed  sum. 


Cumber  y.  Wane,  1  Smith,  Lead.  Cas.  9th 
Am.  ed.  614 ;  Peoj^  v.  Buffalo  State  Aef/lum 
for  thelneane,  96  N.  T.  640;  Danzigerv,  Boyt^ 
120  N.  Y.  190;  People  y.  Oueens  Ckmnty  Supre. 
83  Hun,  805 ;  Brooke  v.  koore,  67  Barb.  898; 
Farmere  Bank  of  Amsterdam  v.  Blair,  44 
Barb.  652;  Gates  y.  Steele,  58  Conn.  816;  Hunt 
y.  Toft,  100  Mass.  91;  Baum  y.  Buntyn,  69 


was  aattafled  and  was  entered  on  file  by  the  plaln- 
tilTs  authority.  The  petition  aUe^ed  knowledge  of 
these  facts  when  the  Judgment  by  defituit  waS 
taken;  the  appellee  admitted  recovery  and  pay- 
ment of  such  smaller  sum  consenting  to  a  modiH- 
oation  of  his  Judgment  against  the  appellant  to 
Buob  extent,  and  upon  the  trial  it  was  proved  that 
the  appellant  was  a  surety  together  with  the  per- 
son released.  Upon  these  facts  the  court  held  that 
the  payment  of  such  smaller  sum  and  the  actual 
execution  of  a  release  with  power  of  attorney  to 
the  clerk  to  enter  upon  the  margin  of  the  record 
a  full  satisfaction  of  the  Judgment,  operated  as  a 
f  uU  and  etfeotual  discharge  and  satisfaction  of  the 
debt,  and  a  ruUd  and  irrevocable  act. 

So  a  payment  to  one  of  several  Joint  creditors,  or 
an  accord  and  satisfaction  with  one  of  the  plaln- 
tllfs,  Is  good  without  showing  that  the  plaintifT 
who  made  the  settlement  had  authority  from  the 
others  to  make  it.  State  v.  Storys  57  Mim.  738;  Wal- 
lace V.  Kelsall,  7Mee6.  A;  W.  264;  HusbaDd  v.  Davis, 
10  C.  B.  646;  Morrow  v.  Starke,  4  J.  J.  Marsh.  367; 
Wright  V.  Ware,  68  Oa.  IfiO;  Weston  v.  Weston,  36 
Me.  860. 

lAquidaied  demands. 

The  courts  have  held  that  the  payment  of  taxes 
which  are  a  lien  on  mortgaged  premises,  by  a 
mortgagor,  may  be  a  good  consideration  for  a 
promise  by  a  mortgagee,  holding  a  mortgage 
standing  subsequent  to  the  taxes,  to  relinquish 
part  of  his  mortgage  debt,  the  court  admitting  the 
general  rule  and  its  exceptions.  Day  v.  Gardner, 
42  N.  J.  Gq.  im. 

Where  an  administrator  who  held  a  Joint  note  aft 
assets  of  the  intestate's  estate,  compromised  with 
one  debtor  by  aooepting  part  of  the  sum  agreed 
upon  from  such  debtor,  and  the  other  part  from  a 
third  party,  under  circumstances  sufficient  to  Jus- 
tify the  inference  that  it  was  received  as  a  dis- 
charge, the  court  held  that  the  debt  was  extin- 
guished. Wilks  V.  Slaughter,  49  Ark.  286,  f oUowing 
Gordon  v.  Moore,  44  Ark.  848,  61  Am.  Rep.  606;  Pet- 
tlgrew  Mach.  Go.  v.  Harmon,  46  Ark.  200. 

The  same  principles  were  recognized  and  applied 
by  the  court  in  Hastings  v.  Lovejoy,  140  Mass.  261, 
in  the  case  of  an  oral  agreement,betweea  a  landlord 
and  tenant  after  the  execution  of  a  lease,  to  accept 
a  less  rent,  the  consideration  being  a  change  in  the 
business  position  of  the  defendant  which  might  be 
of  advantage  to  the  plaintiff  and  of  detriment  to 
the  defendant,  should  the  plaintiff  fail  to  keep  his 
promise. 

And  where  a  promissory  note  was  made  out  pay- 
able in  Installments  with  a  proviso  that  upon 
punctual  payment  a  less  sum  would  he  accepted, 
the  court  held  that  the  payment  of  the  smaller 
amount  bound  the  creditor  even  though  default 
had  been  made.  Longworth  v.  Aakren,  16  Ohio 
Bt.870. 

Pai/ment  less  intereeu 

The  question  whether  or  not  the  payment  of  the 
principal  extinguishes  all  claim  for  interest  was 
raised  in  Fake  v.  Eddy,  15  Wend.  76,  and  it  was  held 
that  where  interest  is  made  payable  by  the  terms 
of  the  contract,  its  collection  might  be  enforced, 
even  though  the  principal  of  the  debt  had  been 
paid. 
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Where,'  however,  interest  is  allowed,  not  as  a 
part  of  the  contract,  but  as  an  incident  and  in  lieu 
of  damages,  or  as  oompensatory  for  some  loss,  by 
reason  of  a  breach  or  default,  it  has  been  held  that 
after  payment  of  the  principal,  and  its  receipt  in 
full,  no  action  lies  to  recover  interest,  it  being  ex- 
tinguished with  the  debt  Southern  Gent  S.  Go. 
V.  Moravia,  61  Barb.  189. 

So,  where  after  a  verdict  and  assessment  of  dam- 
ages, a  compromise  was  effected,  a  receipt  being 
taken  in  full  discharge  '*of  damages  and  costs"  the 
court  held  that  the  subsequent  discovery  by  the 
plaintiff  of  an  act  under  which  the  amount  given 
by  the  verdict  was  to  have  interest  added  did  not 
affect  the  discharge  and  settiement,  as  the  verdict 
was  the  principal  of  the  debt,  which  the  statute 
directed  Should  draw  interest,  and  be  inserted  in 
the  Judgment  that  the  statute  declared  a  rule  of 
damages  by  which  the  amount  of  a  verdict  might 
be  increased  by  adding  interest  in  the  nature  of  a 
compensatory  incident,  and  that  in  respect  to  it 
there  was  no  element  of  contract,  and  nothing  to 
change  the  rule,  that  the  extinguishment  of  the 
principal  extinguishes  the  interest  and  all  right 
or  claim  to  it.  Ludington  v.  Miller,  6  Jones  ft  S. 
478. 

Where  the  principal  of  the  debt  is  paid  and  ac- 
cepted in  discharge,  the  action  cannot  be  pursued 
for  the  interest.  Simmons  v.  Almy,  103  Mass.  83; 
Tuttie  V.  Tuttie,  12  Met.  661, 46  Am.  Dea  701;  John- 
son V.  Brannan,  6  Johns.  268,  and  infra. 

And  this  is  especially  so  where  the  principal  is 
received  in  satisfaction.  Wesc^tt  v.  Waller,  47 
Ala.  482;  Tillotson  v.  Preston.  8  Johns.  229. 

The  case  of  Simmons  v.  Almy,  supra,  was  one 
where,  after  payment  had  been  made  and  received 
in  full  satisfaction  and  discharge  of  a  claim  for 
board,  the  plaintiff  claimed  interest  as  and  by  way 
of  damages,  which  the  court  held  could  not  be  re- 
covered as  the  case  was  not  one  where  interest 
could  in  the  first  Instance  have  been  claimed. 

In  Johnson  v.  Brannan,  supra,  where  the  defend- 
ant pleaded  payment  of  the  principal  due  upon  the 
note  in  full  satisfaction  and  discharge  of  the  plaln- 
tlff^s  claim,  the  court  held  the  plea  good,  as  the 
general  rule  ought  not  to  apply  to  oases  where  the 
payment  was  accepted  in  satisfaction  and  exceeded 
the  priodpal  only  falling  a  small  amount  short  of 
the  interest  claimed,  and  that  interest  ought  not  to 
be  considered  as  part  of  the  debt  within  the  pur- 
yiewof  therule. 

Again  in  Tenth  Nat.  Bank  v.  New  Tork,  4  Hun, 
429,  where  the  evidence  showed  payment  of  the 
principal  due  from  the  defendants  to  the  plaintiff 
upon  overdrafts,  which  was  accepted  by  the  latter 
as  principal  in  f  uU  of  the  claims,  and  upon  condi- 
tion that  the  plamtiff*s  claim  for  interest  should 
be  waived,  the  court  held  that  the  case  came  with- 
in the  rule  that  where  a  creditor  receives  the  prin- 
cipal debt  as  such  in  full,  no  action  lies  for  the  in- 
terest; that  there  was  no  express  agreement  to  pay 
interest  and  that  it  was  recoverable,  if  at  all,  only 
as  damages  upon  proof  of  some  usage  showing  an 
implied  contract,  therefore  the  acceptance  of  the 
principal  in  full  with  a  waiver  of  interest  as  a  con- 
dition of  the  payment  terminated  all  right  of 
further  action. 

And  in  Tuttie  v.  Tuttie,  tavra^  the  defendant  con- 
tended that  the  principal  was  received  in  full  dla- 


700 


New  Yobk  CointT  of  Afpeals, 


Mat. 


MiflS.  110;  Briekv.  Piffmouth  County,  e>91owtk, 
462;  BinJde  ▼.  Minneapolu  db  St.  L.  R,  Co.  81 
^liDD.  484;  Boaeh  ▼.  Gilmer,  8  Utah,  889; 
Milliard  ▼.  Jioyes,  68  N.  H.  812. 

Where  a  sum  certaiD  is  tendered  Id  satisfac- 
tion of  an  unliquidated  debt  or  demand,  the 
creditor  must  choose  between  rejecting  the  pay- 


ment altogether  and  accepting  it  on  the  termi 
on  which  it  is  made,  and  cannot  take  the 
money  and  escape  from  the  condition  on  the 
ground  that  he  dissented  at  the  time,  oracled 
under  a  mistake  of  fact  or  hiw. 

Hare  &  Wallace's  notes  to  Smith's  Leading 
Cases,  1  Smith,  Lead.  Cas.  6th  Am.  ed.  583 : 


charge  of  the  note,  and  that  he  refused  to  pay  the 
Interest,  and  the  oourt  held  that  the  acceptance  of 
the  principal  due  upon  the  note  with  the  under 
BtandinfiT  that  it  was  in  full  discharge  extinguished 
alJ  claims  for  interest 

But  where,  to  an  action  on  a  bill  the  defendant 
pleaded  an  agreement  with  the  plaintiff  that  the 
latter  would  relinquish  all  claim  to  the  interest 
which  had  accrued  on  the  principal  sum  due  in 
consideration  of  the  payment  of  the  principal  sum 
in  full  satisfaction  and  payment  of  the  principal 
sum  accordingly,  the  court  held  there  was  no  de- 
fense by  way  of  accord  and  satisfaction,  as  the  in- 
terest was  as  much  a  part  of  the  debt  as  the  prin- 
cipal, and  consequently  the  promise  was  without 
consideration.  Jones  v.  Ricketts,  7  Md.  US,  fol- 
lowed and  relied  on.  Bmmlttsburg  B.  Oo.  v.  Dono- 
ghue,  67  Md.  888. 

So  in  Beer  v.  Foakes,  L.  B.  11 Q.  B.  Div.  221,  where 
the  plaintiff  had  obtained  judgment  against  the  de- 
fendant for  an  ascertained  sum,  and  subsequently 
agreed  in  writing  with  the  defendant  that  in  con- 
sideration of  a  certain  payment  down  and  pay- 
ment of  the  balance  in  half  yearly  installments 
the  plaintiff  would  accept  the  same  in  full  dis- 
charge and  satisfaction  of  the  amount  due  under 
the  judgment,  and  dismiss  the  action,  the  court 
held,  that  such  agreement  being  carried  out  be- 
tween the  parties  did  not  bar  the  plaintiff*8  ri^bt 
to  recover  interest  due  and  accruing  due  upon  the 
judgment  and  was  no  sulBcient  accord  and  satisfac- 
tion. 

Again  where  suit  was  brought  to  open  an  ac- 
count against  a  deceased^s  estate  and  for  payment 
of  the  balance  due,  the  ground  alleged  being  a 
mistake  in  the  computation  of  interest  on  the 
account,  and  that  the  receipt  given  in  full  was  by 
mistake,  the  court  held  that  the  pajrment,  there 
being  no  controversy  or  dispute,  was  not  con- 
clusive by  way  of  accord  and  satisfaction*  Karkel 
▼.  Spitier,  28  Ind.  488. 

Payment  before  the  debt  is  due,  etc 

The  payment  of  less  than  the  whole  debt,  if 
made  before  it  is  due  or  at.a  different  place  from 
that  stipulated,  if  received  in  f  uU,  is  a  complete 
accord  and  satisfaction.  Jones  v.  Bullitt,  2  Lltt. 
(Ky.)  49;  Ricketts  v.  Hall,  2  Bush,  249;  Smith  v. 
Brown,  10  N.  C.  680:  Jones  v.  Perkins,  20  Miss.  189, 
04  Am.  Dec.  186;  Sch welder  v.  Lang,  29  Minn.  254,  48 
Am.  Rep.  202;  Bolt  v.  Dawklns,  10  S.  C.  196;  Rock- 
well V.  Taylor,  41  Conn.  56. 

In  Grant  v.  Hughes,  90  N.  C.  177,  the  court  re- 
garded it  as  a  well-settled  rule,  that  if  a  debtor  pay 
a  less  sun^  than  is  owing,  either  l)efore  the  day  it  is 
due,  or  for  the  convenience  of  the  payee  or  obligee, 
at  a  place  other  than  that  named,  or  upon  any  con- 
sideration ad^^antageous  to  the  payee  or  obligee, 
or  as  a  compromise  upon  an  honest  difference  as  to 
the  amount  due,  it  is  good  as  an  accord  and  satis- 
faction, and  binding. 

So,  where  by  mode  or  time  of  payment,  different 
than  that  provided  for  in  the  contract,  a  new  ben- 
efit is  or  may  be  conferred  or  a  burden  imposed,  a 
new  consideration  arises  out  of  the  transaction 
and  gives  validity  to  the  agreement  of  the  creditor. 
Rose  V.  Hail.  26  Conn.  802, 68  Am.  Dec.  402. 

In  Bchweider  v.  Lang,  aupra,  where  the  defend- 
ant aiP  the  payee  of  the  plaintilTs  note  had  agreed 
with  the  latter  before  the  note  became  due  to  ac- 
cept a  leas  amount  than  the  face  of  the  note  in  full 
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satisfaction  and  payment  thereof,  the  defendant 
having  subsequently  parted  with  the  possession  of 
the  note  and  refused  to  fulfill  his  contract,  the 
court  held  that  the  agreement  was  an  accord  ex- 
ecutory; an  agreement  upon  the  som  to  be  paid 
and  received  at  a  future  day  In  satisfaction  of  the 
note,  and  was  to  do  somethlajr  of  advantage  in  law 
to  the  defendant,  and  also  to  the  plaintiff,  a  case  of 
mutual  promises,  one  of  which  was  the  oonsiden- 
tion  of  the  other,  and  therefore  binding,  stating 
that  if  the  accord  had  been  executed  there  would 
have  been  a  satisfaction  extinguishing-  the  note, 
the  case  being  taken  out  of  the  rule  by  which  pay- 
ment oS  a  part  is  held  insufficient  to  satisfy  the 
whole  of  a  liquidated  indebtedness  by  the  fact  that 
the  payment  was  to  be  made  before  the  indebted- 
ness fell  due.  Sonnenberg  v.  Biedel,  16  Minn.  81; 
Brooks  V.  White,  2  Met  aSB,  87  Am.  Dec.  95,  fol- 
lowed. 

And  in  Bryant  v.  Proctor,  14  B.  Men.  451,  where 
the  facts  showed  an  agreement  between  the  par- 
ties whereby  they  became  jointly  interested  in  a 
gold  adventure  which  was  to  continue  for  three 
years,  one  party  making  the  advances,  and  the  oth- 
ers working  the  adventure,  and  one  of  the  latter 
subsequently  abandoning  the  arrangement,  aoom- 
promise  was  arrived  at,  which  plaintiff  sought  to 
set  aside  and  recover  the  balance  due  him,  the 
court  held  that  the  general  rule  did  not  apply  as 
the  settlement  had  taken  place  before  the  expira- 
tion of  the  time  agreed  upon  for  the  oontinuanos 
of  the  contract. 

Payment  of  eoete  and  ezpeiisec. 

Where  the  plaintiff,  a  Judgment  creditor,  ac- 
cepted from  the  defendant  a  smaller  sum  for  debt 
and  a  certain  sum  for  costs  in  satisfaction  of  such 
Judgment,  the  court  held  that  he  was  precluded 
from  further  recovery  although  the  two  combined 
did  not  amount  to  the  original  sum.  Harper  v. 
Graham,  20  Ohio,  105. 

So  where,  pending  an  action  the  plaintiff  and  de- 
fendant agreed  that  upon  payment  of  the  costs  by 
the  latter  the  former  would  release  him  from  all 
further  liability,  the  coats  being  paid  as  agreed, 
the  court  held  the  agreement  a  good  defense  by 
way  of  accord  and  satisfaction.  Baum  v.  Buntyn, 
82  Miss.  110. 

And  where  during  the  continuance  of  an  action 
the  parties  arranged  for  defendant  to  pay  a  lean 
sum  and  the  costs  and  expenses,  which  he  was  not 
bound  to  pay.  in  satisfaction  of  the  debt,  the  court 
held  that  the  pajrment  of  the  same  by  the  defend- 
ant amounted  to  a  complete  accord  and  satisfac- 
tion of  the  plaintiff^s  demand. 

Again,  in  Mitchell  v.  Wheaton,  48  Conn.  315,  88 
Am.  Rep.  24,  where,  pending  the  action,  the  plain- 
tiff agreed  to  accept  a  less  sum  than  the  full 
amount  of  the  debt  together  with  the  costs  and 
expenses  of  the  suit  in  full  satisfaction  and  dis- 
charge, the  defendant  paying  the  amount  agreed 
to  be  taken  In  satisfaction  of  the  debt,  and,  upon 
the  amount  of  the  costs  and  expenses  being*  ascer- 
tained, tendered  the  same  to  the  plaintiff,  who  re- 
fused them,  but  which  were  subsequently  received 
by  his  attorney,  the  plaintiff  contended  that  the 
receipt  of  such  smaller  sum  was  no  satisfaction  of 
a  debt  for  a  larger  amount,  as  there  was  no  consid- 
eration, but  the  court  held  that  there  was  a  consid- 
eration additional  to  the  payment  of  aaOh  leas 
amount,  the  affreemeot  to  pay  and  the  subsequent 
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Palmerton  v.  IJvjford,  4  Denio,  166;  Looby  v. 
Weii  Troy,  24  Hud,  78;  MeBanieUv.  Lapham, 
SI  Vt.  222;  MeBanieU  v.  Bank  of  Rutland,  29 
Vt.  280,  70  Am.  Dec.  406;  TowsUe  v.  Healey, 
59  Vt.  522;  Potter  v.  Dovglats^  44  Conn.  461; 
BullY.  BuU,  48  Conn.  455;  Berdell  ▼.  Bi9»ell, 
6  Colo.  162;  Union  Pete,  E.  Co.  v.  Andenon, 


11  Colo.  298;  Springfield  d}  M.  R.  Cd.  ▼.  Allen, 
46  Ark.  217;  Lister's  Agr.  Chemical  Works  ▼. 
Pender,  74  Md.  15. 

Where,  as  in  tbia  case,  the  protest  is  not 
made  at  the  time  of  tbe  payment,  but  tbe  pay- 
ment is  accepted  and  suit  afterwards  brought, 
tbe  above  rule  applies  a  fortiori. 


payment  of  the  ooets  and  expenses  whiob  were  not 
owinsr  by  the  defendant  at  tbe  time  the  agreement 
was  arrived  at,  as  they  were  dependent  upon  the 
result,  beinir  a  sufficient  new  and  valid  considera- 
tion for  the  promise. 

To  the  same  effect  is  the  decision  In  the  case  of 
Baum  V.  Buntyo,  68  Mies.  110,  where  the  evidence 
showed  that  the  plaintiff  and  defendant  had«  after 
action  brouKht.  settled  the  same  upon  payment  of 
tbe  ooets,  which  the  former  accepted  In  satisfac- 
tion of  his  olami  and  demands. 

Debtor'^s  note  or  cheek, 

A  note  given  will,  on  general  prmciples,  dJs- 
«harire  an  original  indebtedness,  whenever  agreed 
to  be  taXen  by  the  creditor  in  full  satisfaction  of 
6uch  Indebtedness.  8ard  v.  Rhodes,  1  Mees.  A  W. 
163:  Pulliam  v.  Taylor,  50  Miss.  851. 

So.  where  the  defense  wa8  that  before  action 
brought  defendant  made  and  delivered  to  the  plain- 
tiff three  promissory  notes,  and  that  plain  riff  *'then 
accepted  a  ad  received  the  same  in  fuU  satisfaction 
and  discharge  of  the  sum  of  money  and  causes  of 
action,"  the  court  held  the  defense  good  as  a  com- 
plete accord  and  satisfaction.  Loomerv.  Marks, 
U  U.  C.  Q.  B.  16. 

And  where  the  defendants  contended  that  subse- 
<|uent  to  their  account  with  the  plaintiff  they  had 
•executed  and  delivered  to  them  promissory  notes 
for  a  smaller  sum  than  the  original  debt,  secured 
l)y  a  chattel  mortgage,  and  that  the  same  had  been 
paid  at  maturity,  the  mortgage  discharged  of  rec- 
ord and  the  account  settled  in  full,  the  court  held 
this  sufficient  to  constitute  a  vaUd  defense  by  way 
of  accord  and  satisfaction  for  the  balance.  Jaff ray 
V.  Davis,  U  L.  K.  A.  710, 124  N.  Y.  164.  reversing  48 
Hun,  500. 

In  Be  Dixon,  8  McOrary,  556,  where  the  note  of 
the  debtor  was  taken  prior  to  his  acquisition  of  the 
homestead  and  subsequent  thereto,  upon  agree- 
ment between  the  parties,  Ave  new  notes  were 
taken  in  order,  and  for  the  convenience  of  the 
■creditor,  so  as  to  enable  him  to  sue  before  a  Justice 
of  the  peace,  the  old  note  being  canceled,  the  court 
<held  that  the  new  notes  given  for  smaller  amounts 
^ere  a  complete  accord  and  satisfaction  of  the  old 
note,  being  given  for  a  valuable  consideration. 

So  in  PhiUips  v.  Berger,  2  Barb.  6i'2,  where  the 
proceedings  were  to  compel  specific  performance 
of  an  agreement  of  a  personal  contract  under 
'Which  the  plaintiff,  the  owner  of  a  Judgment  on 
'Which  a  credltor*s  bill  was  filed,  agreed  to  accept  a 
less  sum  and  costs  from  the  defendant  as  a  com- 
promise of  the  claim,  the  agreement  being  in  the 
form  of  instructions  from  the  plaintiff  to  his  agent, 
-with  a  memorandum  stating  that  he  agreed  to  com- 
promise the  claim  by  accepting  the  defendant's 
note,  the  court  held  such  agreement  whether  one 
of  purchase  of  the  Judgment,  or  one  by  which  the 
plaintiff  agreed  to  receive  security  for  less  than  the 
amount  of  his  claim  and  discharge,  was  valid  and 
t)inding  on  the  plaintiff. 

Again,  In  Ludlngton  v.  Bell,  77  N.  T.  188,  88  Am* 
Rep.  601,  where  the  action  was  upon  a  note  made 
"by  a  copartnership  firm  which  had  since  dissolved, 
the  defendant  pleaded  a  release  and  discharge,  the 
i^ase  depended  upon  the  question  whether  the  pay- 
ment made  and  the  notes  given  by  the  defendant 
for  a  portion  of  the  firm's  indebtedness  after  the 
dissolution  of  his  copartnership  firm  under  an 


agreement  with  the  plaintiff,  were  a  valuatdeoon- 
sideratlon  for  his  discharge  from  liability  upon  the 
copartnership  notes  given  for  a  larger  amount,  the 
court  held  that  there  was  ample  oonsideracion,  by 
the  giving  of  the  IndlWdual  notes,  for  the  debt  of 
the  oopartnerahip,  for  the  release  from  further 
liability  and  the  discharge  of  the  defendant  from 
the  partnership  debt,  something  being  parted  with 
and  something  received,  beyond  the  security  which 
the  plaintiff  bad;  however  slight  it  might  have  been, 
it  was  an  advantage  and  benefit  conferred,  upon 
which  a  sufficient  consideration  might  be  founded. 

In  Goddard  v.  O'Brien,  L.  B.  9  Q.  B.  Dlv.  87, 
where  the  plaintiffs  agreed  to  accept  a  less  sum  in 
discharge  taking  the  defendant's  check  for  such 
smaller  sum  and  giving  a  receipt,  stating  that  the 
amount  was  received  **by  cheque,"  and  was  *^  be 
In  settlement  of  account  for  the  larger  amount," 
on  said  cheque  being  **honored,"  the  court  held 
that  the  plaintiffs*  claim  for  the  biUance  of  the 
account  was  gone  and  upheld  the  defendant's  plea 
of  accord  and  satisfaction,  stating  that  the  original 
doctrine  as  established  by  the  case  of  Cumber  v. 
Wane,  1  Strange,  426,  had  been  much  qualified,  and 
relying  upon  and  following  the  decision  In  Slbree 
V.  Tripp,  15  Mees.  &  W.  28,  to  the  effect  that  the  ao- 
ceptance  of  a  negotiable  security  for  a  smaller 
amount  may,  in  law,  be  a  satisfaction  of  a  debt  of 
a  greater  amomit,  and  governed  the  case  then  l)e- 
fore  tbe  court  as  a  cheque  was  a  negotiabie  secur- 
ity. 

The  same  effect  was  arrived  at  In  Wells  v.  Mor- 
rision,  91  Ind.  61;  and  Listers  Agr.  Chemical  Works 
V,  Pender,  74  Md.  lfi,~ln  the  latter  case  the  court 
stating  that  the  question  whether  or  not  the  cheque 
was  paid  in  full  satisfaction,  and  accepted  as  such, 
was  one  for  the  Jury  to  be  determined  hy  the  court 
below. 

The  contrary  was,  however,  held  to  be  the  effect 
of  such  notes  in  the  following  cases: 

Where  tbe  action  was  brought  to  recover  the 
balance  due  upon  an  account,  for  which  a  note  had 
been  received,  the  court  held  that  except  the  note 
was  given  In  express  terms  as  payment  the  original 
debt  was  not  extinguished,  and  that  tbe  part  pay- 
ment thereof  by  one  of  the  debtors  did  not  dis- 
charge him  from  the  balance.  Griffith  v.  Grogan, 
12Cai.817. 

So  the  courts  have  held  that  the  giving  of  a  note 
and  the  taking  of  a  receipt  for  the  amount  sup- 
posed to  be  due  does  not  constitute  an  accord  and 
satisfaction  of  an  amomit  afterwards  found  to  be 
due  In  addition.   Stengel  v.  Preston,  88  Ky.  616b 

And  where  the  claim  was  for  services  for  a  given 
sum  and  the  evidence  showed  that  after  they  were 
rendered  and  a  sum  had  been  paid  on  account, 
plaintiff  acknowledged  its  receipt  and  offered  to 
take  defendant's  note  for  the  balanoe  not  stating 
any  amount,  the  parties  met,  and  had  a  oonversa 
tion  upon  the  matter  during  which  the  defendant 
mentioned  a  sum  as  due  and  asked  the  plaintiff  to 
accept  his  note  for  that  amount,  tbe  former  re- 
plying ^tm  right,"  making  no  further  claim  at  the 
time,  the  court  held  that  there  was  no  complete 
accord  and  satisfaction  as  there  was  no  controversy 
between  the  parties,  and  no  consideration  for  the 
agreement  to  accept  the  note.  Hooper  v.  Hyde, 
61  Wis.  204,  following  Otto  v.  Elauber,  28  Wis.  471. 

Again,  in  Hooker  v.  Hyde,  supra,  where,  af- 
ter payment  of  a  small  sum  on  account  of  a 
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Hitti  ▼.  Sommer,  68  Hun,  893 ;  Baird  ▼. 
United  fitaUi,  96  U.  S.  480,  24  L.  ed.  708 ; 
Soaeh  ▼.  Oilmer,  8  Utah,  889 ;  Dotiohve  v. 
Woodbury,  6  Cusb.  148,  52  Am.  Dec.  777. 

The  cases  do  not  rest  their  rulings  on  the 
STOund  that  receipts  in  full  were  given  in  them, 
but  on  the  acceptance  of  the  quid  pro  quo. 


miU  ▼.  Sommer,  Baird  ▼.  United  StaUM, 
McDanieliT.  Lapham,  Tovdeev.  Uealey,  Dona- 
hue ▼.  Woodbury,  Potter  y,  DovqIow,  Brick  ▼. 
Plymouth  County,  HiUiard  ▼.  ^'**ye»,  and 
Hinkte  ▼.  Minneapolis  db  St.  L,  R.  Ok  tupra. 

The  plaintiff  by  indorsing  and  cashing  this 
check,  which  was  enclosed  and  referred  to  in 


larsrer  one,  the  parties  met  and  the  pUdatifrasrreed 
to  take  the  defendaDt^a  note  for  another  aum  less 
than  the  real  .balance  due  upon  the  aooount,  the 
facts  showing  that  the  defendant  wished  to  settle 
and  asked  the  plaintiff  to  take  his  note  for  a  given 
amount,  to  which  the  latter  assented,  the  court 
held,  there  being  no  controversy  and  no  consider^ 
atlon  for  the  agreement,  that  the  essential  elements 
of  an  accord  and  satisfaction  were  wanting,  and 
followed  its  ruling  In  Otto  v.  Klauber,  supra. 

And  in  Warren  v.  Skinner,  20  Conn.  660,  where 
the  defense  was  an  agreement  by  the  plaintiff  to 
accept  haU  of  the  amount  of  the  defendant's 
promissory  note  In  payment  and  discharfre  of  the 
debt  due  and  payment  of  the  same  accordingly, 
the  court  held  there  was  no  defense,  as  the  mere 
fact  of  the  debtor's  being  in  poor  circumstances 
and  suspending  payment  was  no  consideration  for 
such  promise. 

In  the  case  of  Platts  v.  Walratb,  Hill  tr  D.  Supp. 
OS,  where  the  plaintiff,  as  the  maker  of  a  note,  gave 
collateral  security  by  way  of  mortgage  for  the 
same,  the  defendant  deducting  a  certain  amount 
from  the  debt,  making  a  further  advance  loan 
which,  becoming  due,  defendant  forbore  pressing 
In  consideration  of  the  plalntiff'a  giving  him  his 
note  for  the  amount  deducted  with  interest  there- 
on, the  court  held  there  was  no  satisfaction  of  the 
debt  by  the  giving  of  the  mortgage. 

The  remarks  of  the  Judge  in  this  case  were  con- 
sidered quite  oZ>(ter,  and  its  decision  as  contrary  to 
the  general  run  of  the  cases,  in  the  case  of  Jaff  ray 
V.  Davis.  U  L.  B.  A.  710, 124  N.  Y.  164. 

Airtftsr  security. 

So  the  giving  of  further  security  for  part  of  a 
debt  or  other  security,  though  for  a  less  sum  than 
the  debt  and  acceptance  of  it  in  full  of  all  demands, 
is  a  good  accord  and  satisfaction.  Le  Page  v.  Mo- 
Crea,  1  Wend.  164, 19  Am.  Rep.  460:  Boyd  v.  Hitch- 
cook,  20  Johns.  76,  U  Am.  Dec.  247. 

Where  the  debtor^s  wife  had  Joined  in  the  mort- 
gage given  by  her  husband,  in  order  to  effect  the 
compromise  and  settlement,  thereby  releasing  her 
inchoate  right  to  dower,  the  court  held  that  there 
was  a  sufficient  consideration  to  support  the  new 
agreement.    Keeler  v.  Salisbury,  83  K.  Y.648. 

And  where  the  security  was  in  the  nature  of  a 
guaranty  for  a  considerable  larger  sum  than  the 
guarantor  was  originally  liable  for,  the  court  held 
It  a  sufficient  consideration  for  the  acceptance  of 
less  than  the  original  debt.  Maddux  v.  Sevan,  89 
Md.  499. 

h  But  in  Rising  v.  Cnmmlngs,  47  Y t.  846,  where  it 
was  sought  to  make  the  defendant  liable  for  the 
debt  of  a  third  person,  by  reason  of  a  promise  and 
certain  payments  made  by  his  wife  on  aooount 
thereof,  the  court  held  that  a  proposition  to  furnish 
a  specific  security  in  payment  of  the  debt  of  an- 
other, which  security  was  never  furnished,  did  not 
operate  as  a  payment  and  extinguishment  of  the 
debt,  and  was  therefore  a  mere  accord  or  unexe- 
cuted agreement  and  no  discharge. 

The  mrrender  and  eanceOatUm  of  note. 

The  surrender  of  a  note  by  the  payee  to  the  maker 
has  been  held  to  discharge  the  claim  so  as  to  bar 
all  recovery  of  the  balance  due.  Ellsworth  v. 
Vogg,  86  Yt.  856:  Kent  v.  Reynolds,  8  Hun,  669. 

In  Silvers  v.  Reynolds,  17  N.  J.  L.  276,  where  the 
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question  arose  upon  the  tearing  off  of  the  name  of 
one  of  two  joint  and  several  debtors  from  promis- 
sory notes,  and  accepting  a  sum  lesp  than  the 
original  demand  from  one  in  dlscharige  of  tlie 
debt,  the  court  held  that  such  cancellation  by  tear^ 
Ing  off  the  name  amounted  to  a  technical  release 
of  the  debt;  that  the  fact  of  the  instrument  being 
destroyed  was  a  safer  and  better  discharge  than 
even  a  release  by  deed,  as  such  release  might  be 
lost  and  then  the  evidence  of  discharge  would  be 
gone,  but  if  the  evidence  of  Indelitedneas  were 
destroyed  there  could  be  no  recovery,  and  tbeire 
would  therefore  be  an  Irrevocable  discharge. 

Again  in  Draper  v.  Hitt,  48  Yt.  439, 5  Am.  Bep. 
282,  where  the  defendant,  pursuant  to  an  agree- 
ment of  the  parties,  executed  hia  note  for  ^40.  and 
delivered  It  to  the  plaintiff  who  received  It  in  aatl^ 
faction  of  a  note  he  then  held  against  the  defend- 
ant of  $60,  and  at  the  same  time  surrendered  the 
old  note  for  the  larger  amount,  the  court  held  that 
the  surrender  of  the  note  to  the  maker  to  be  can- 
celed was  equivalent  to  a  discharge  and  release, 
and  that  there  was  a  sufficient  acoord  and  satisfac- 
tion of  the  old  debt. 

In  this  case  the  oonrt  followed  the  ruling  of  the 
court  in  Ellsworth  v.  Fogg,  supra,  where  the  court 
held  that  the  acceptance  of  a  promissory  uote  of 
part  of  the  amount  due  upon  if,  in  satisfaction  and 
discharge  of  the  whole  note,  and  the  surrender  of 
the  note  by  the  holder  to  the  maker  to  be  canceled, 
was  a  full  discharge  of  the  note,  trat  at  the  same 
time  recognised  the  general  rule. 

So  in  Murray  v.  Snow,  87  Iowa,  410,  where  the 
debtor  made  a  verbal  contract  to  pay  and  the  credi- 
tor to  accept,  fifty  per  cent  in  full  satisfaction  and 
discharge  of  their  debts,  which  amount  was  paid 
by  the  former  who  obtained  the  creditor's  receipt 
in  full  indorsed  upon  the  back  of  the  debtor^s  note, 
which  was  handed  to  him,  and  from  which  he  tore 
his  signature,  the  court,  in  an  action  for  the  bal- 
ance of  the  debt,  held  that  the  claim  was  barted. 

The  same  was  the  ruling  of  the  court  in  Norman 
V.  Thompson,  4  Exch.  766. 

But  the  contrary  was  the  ruling  in  Reynolds  r. 
French,  8  Yt.  86, 80  Am.  Dea  466,  where  the  de- 
fendants had  by  certain  representations  made  to 
the  plaintiffs  caused  the  latter  to  accept  a  less  sum 
in  satisfaction  and  discharge  of  certain  promissory 
notes,  and  to  surrender  the  same,  the  court  held 
that  such  part  payment  was  no  discharge  to  an  ac- 
tion for  the  balance  due  upon  the  notes,  the  trans- 
action being  fraudulent. 

Other  Utan  money. 

While  a  liquidated  amount  cannot  be  satisfied  by 
a  smaller  sum  of  money,  yet  if  any  other  pexaonal 
property  is  received  in  satisfaction  it  will  be  good, 
no  matter  what  the  value.  Bull  v.  Bull,  4S  Conn. 
456. 

In  Brooks  v.  Moore,  67  Barb.  894,  the  plaintiff 
alleged  that  the  property  of  the  defendant  was  to 
be  taken  and  applied  on  the  indebtedness  of  the 
defendant  at  stated  prices  as  far  as  It  would  pay 
the  same,  the  balance  to  be  paid  by  the  defendant, 
or  secured  by  him.  and  the  defendant  contended 
that  it  was  received  by  the  plaintiff  as  payment  of 
the  whole  debt,  the  court  held  the  question  one  of 
fact  as  to  how  the  property  was  to  be  applied, 
whether  at  stated  prices,  or  as  a  whole,  if  In  the 
former  manner,  its  application  would  be  as  eo 
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tb«  letter,  executed  a  reoef pt  tn  full  to  the  de- 
fendant. 

Kntnolea  ▼.  Tc&ne,  96  N.  T.  684.  See  also 
Jieriden  Britania  Co.  t.  Zingaen,  48  N.  Y. 
247 ;  Oiark  y.  Mix,  16  Conn.  163 ;  Hine  v. 
Bowe,  114  N.  T.  856 ;  Mott  v.  Riehtmyer,  67 
N.  Y.  49;  -Bo^tfr»7.  ^mt«A,47N.  Y.  824;  Mai- 


lory  ▼.  Ttfo^a  H,  Co.  8  Abb.  App.  Dec.  189 ; 
TaUman  v.  Franklin,  14  N.  Y.  584. 

The  plaintiff  having  accepted,  indorsed,  and 
cashed  the  check  thus  sent  to  him  on  condi- 
tion, has  accepted  a  less  sum  as  payment  of  a 
disputed  demand,  and  executed  a  receipt  in 
full  for  the  same. 


much  moDey  on  account,  leaying  a  balance  paya- 
ble; if  in  the  latter  manner,  then  it  would  be  in  ex- 
tinflruishment. 

So  it  has  been  held  that  the  acceptance  and  set- 
tlement of  the  amount  due  on  a  Judgment  In  con- 
Bideratlon  of  a  hundred  bushels  of  oats,  is  as  bind- 
ing  upon  the  parties  as  if  the  account  bad  been 
paid  in  full.    Dlmmick  t.  Sexton,  12S  Pa.  884. 

And  In  Very  y.  Levy,  M  U.  8. 18  How.  845, 14  L. 
ed.  173,  the  court  stated  that  when  the  time  of  pay- 
ment is  not  anticipated,  the  law  deems  the  delivery 
of  specific  articles  a  good  satisfaction  of  a  money 
debt,  because  it  will  intend  them  to  be  more  valu- 
able  than  the  money  of  the  creditor  who  has  con- 
sented to  the  arrangement.  * 

Again  in  Neal  v.  Handley,  116  lU.  418, 66  Am.  Rep. 
7B4.  the  court  held,  that  the  general  doctrine  did 
not  apply  to  the  case  of  a  judgment  debtor  who 
pays  to  the  Judgment  creditor  a  sum  of  money  and 
the  choice  of  hJs  cows,  and  receives  a  receipt  in 
full  for  the  amount  of  the  Judgment  the  receipt 
being  forthwith  entered  on  tbe  Judgment  docket, 
such  receipt  being  held  a  satisfaction  and  discharge 
of  the  debt. 

Where  the  payment  is  not  made  In  money  but 
in  merchandise  or  property  In  gross  which  is  ao- 
cepted  In  full  for  a  debt,  the  debt  is  eztinguisbed 
and  a  complete  accord  and  satislaction  established. 
Gavin  v.  Anuan,  2  CaL  404. 

Tl)e  same  is  the  rulhig  of  the  court  in  Gaffney  v. 
Chapman,  4  Robt.  276. 

In  Jones  y.  Bullitt,  2  Litt.  (Ky.)  49,  where  the 
question  was  raised  upon  a  confesped  Judgment, 
tbe  defendant  contending  that  the  plaintiff  had  ac- 
cepted salt  in  satisfaction  and  discbarge  of  his 
claim,  tbe  court  admitted  tbe  general  rule  of  law 
as  established  by  the  cases  but  held  that  it  did  not 
apply  to  a  case  where  there  is  an  agreement  to  ac- 
cept something  else,  though  of  less  value,  in  satis- 
faction of  the  debt,  as  the  agreement  in  such  case 
is  not  without  consideration,  the  parting  with  the 
article  being  a  suflBcient  consideration  for  Its  ac- 
ceptance In  satisfaction  of  the  demand. 

So  in  Merchants*  Bank  v.  Da^is,  8  Ga.  112,  the 
court  upheld  a  contract  between  the  execution 
creditor  and  his  insolvent  debtor  to  release  and 
discbarge  the  latter  from  all  further  liability  in 
oonsideration  that  he  would  pay  a  certain  propor- 
tion of  the  debt  by  his  personal  services  and  lat>or. 

And  so  In  Neal  v.  Handley,  116  111.  418^  66  Am.  Rep. 
784,  where  upon  a  bill  filed  to  set  aside  a  sheriffs* 
sale  and  deed,  the  eyidence  was  contradictory  as 
to  whether  or  not  a  certain  sum  of  money  and  a 
oow  were  taken  in  full  satisfaction  of  the  Judg- 
ment, tbe  receipt  saying  that  it  was  in  full,  the 
oourt  held  that  the  payment  of  such  less  sum  of 
money  and  tbe  taking  of  a  cow  operated  as  a  full 
discharge  and  accord  and  satisfaction  of  the 
original  debt,  such  receipt  being  given  and  re- 
ceived, and  delivered  to  the  clerk  of  the  court  by 
the  appellee,  and  pasted  by  him  in  the  Judgment 
docket,  upholding  the  law  as  stated  in  PinnePs 
Case,  6  Colce,  117,  as  follows:  **A  nd  it  was  resolved 
by  the  whole  court  that  payment  of  a  lesser  sum 
on  the  day,  in  satisfaction  of  a  greater,  cannot  be 
any  satisfaction  for  the  whole,  because  it  appears 
to  the  Judges  that  by  no  possibility  a  lesser  sum 
can  be  a  satisfaction  to  the  plaintiff  for  a  greater 
sum:  but  tbe  gift  of  a  horse,  hawlc,  or  robe,  etc., 
mightbe  more  beneficial  to  tbe  plaintiff  than  the 
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money  In  respect  of  some  circumstances,  or  other- 
wise the  plaintiff  would  not  have  accepted  it  ixk 
satisfaction.** 

So  where  the  debtor  owed  a  considerable  sum  to 
the  creditor  and  the  latter  agreed  to  accept  two 
drafts  and  a  stock  of  clothes  at  fair  market  prices 
and  cassimeres  manufactured  to  order,  the  whole 
being  for  less  than  the  amount  of  the  indebtedness, 
the  transaction  being  completed,  the  oourt  held  it 
was  a  complete  accord  and  satisfaction.  Rose  t. 
Hall,  26  Ck>nn.  802, 68  Am.  Dec  402. 

And  the  acceptance  of  a  collateral  thing,  if  of 
any  legal  value,  in  satisfaction  of  a  pre-existing 
debt,  is  a  good  defense  by  way  of  accord  and  satis- 
faction. Williams  Y.  Stanton.  1  Root,  426;  Bllnn  v. 
Chester,  6  Day,  860;  Anderson  ▼•  Highland  Tump. 
Co.  10  Johns.  86. 

But  in  Howard  ▼.  Norton,  66  Barb.  161,  where  tbe 
question  arose  upon  a  receipt  given  by  tiie  plaintiff 
to  the  defendant,  the  facts  showing  trade  trans- 
actions between  them  upon  which  a  sum  was  due 
the  plaintiff,  who  asked  for  payment,  and  was  met 
by  an  offer  from  the  defendant,  who  was  arranging 
with  his  creditors  to  pay  a  certain  percentage  and 
the  balance  when  able,  suggesting  that  plaintiff 
should  take  sheep  towards  the  payment  of  such 
percentage,  the  sheep  being  taken  and  tbe  balance 
of  the  percentage  paid  in  cash,  the  plaintiff  giving 
a  receipt  showing  a  pajnnent  of  a  given  sum  **  in 
payment**  of  the  account,  the  court  held  that  the 
receipt  was  not  conclusive  as  an  accord  and  satis- 
faction, as  the  sheep  were  only  received  as  part 
payment  of  the  percentage,  they  having  been  re- 
ceived at  a  certain  figure  per  head,  and  on  this 
ground  distinguishable  from  the  case  of  a  horse  or 
a  cow  being  taken  in  payment 

In  this  case  the  court  stated  that  when  the  debtor 
delivers  to  the  creditor,  and  the  latter  receives 
property  at  a  fixed  price,  the  same  being  lefts  than 
the  debt  due,  there  is  no  accord  and  satisfaction, 
even  though  a  receipt  be  given  in  full  payment  of 
the  debt,  the  delivery  of  such  property  being  tan- 
tamount to  the  payment  of  so  much  money,  and 
that  it  is  only  when  the  property  Itself  Is  received 
In  payment  without  any  price  being  fixed  tiiat  It  is 
a  complete  accord  and  satisfaction*  Howard  v. 
Norton,  tiuipra. 

So  In  Howe  v.  Hackay,  6  Pick.  44,  where  the 
action  was  in  debt  upon  a  Judgment,  the  defend- 
ant pleading  payment  generally,  the  evidence  be- 
ing a  deed  of  conveyance  of  r«U  estate,  with  cir- 
cumstances tending  to  show  that  the  same  was 
given  and  received  in  satisfaction  of  the  Judgment^ 
the  court  held  that  the  stopping  of  the  lev5%  the 
acceptance  of  the  deed,  tbe  relinquishment  of 
dower  by  the  dobtor*s  wife,  the  credltor*s  attorney 
considering  the  matter  settied,  and  the  mortgaging 
of  the  land  by  the  creditor,  were  all  strong  facts  In 
favor  of  a  discharge  and  satisfaction  by  an  abso- 
lute conveyance,  but  not  proof  of  a  discharge  of 
tbe  balance;  that  in  order  to  bar  such  action  it 
must  be  shown  that  the  property  was  received  in 
payment  of  the  whole  amount  due,  or  an  agree- 
ment to  receive  It  as  such. 

And  in  Overton  v.  Conner,  60  Tex.  118,  where  the 
defense  was  the  taking  of  lumber  in  settiement  and 
discbarge  of  the  claim,  the  oourt  held  that  before 
such  defense  could  be  sustained  it  must  be  shown 
that  the  agreement  had  been  fully  oonaummated 
and  completed. 
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Daneigery.  JSoyt,  120  K  T.  190;  Palmertan 
T.  Huxford,  4  Denio,  166 ;  Baird  ▼.  United 
States,  supra. 

The  plain liff  could  not  accept  and  use  the 
•check  thus  tendered  conditionally  without  *p«(7 
facto  assenting  to  the  terms  of  the  offer. 

Jaffray  ▼.  Davis,  11  L.  R.  A.  710,  124  N.  Y. 


164;  Morehouse  y.  Second  Nat.  Bank  of  Oswtao, 
98  N.  Y.  608. 

If  an  offer  of  iponey  is  made  to  one  upon 
certain  terms  and  conditions,  and  the  party  to 
whom  it  is  offered  takes  the  money  though 
without  words  of  assent,  the  acceptance  is  an 
assent  de  facto,  and  he  is  bound  by  it. 


Pavfnent  by  third  party. 

Another  ezception  to  the  general  doctrine  Is 
-established  where  the  debtor  fflves  and  the  creditor 
receives,  in  full  satisfaction  of  the  debt,  a  note 
Indorsed  or  secured  by  a  third  party  for  a  less  sum 
than  the  amount  of  the  orlgioal  demand,  It  Ixing 
held  to  be  a  good  accord  and  satisfaction  to  bar  a 
aubsequent  action  for  the  balance.  Yamey  v. 
Ck>nery,  77  Me.  fi07:  Boyd  ▼.  Hitchcock,  20  Johns. 
76, 11  Am.  Dec.  247;  Dolsen  ▼.  Arnold,  10  How.  Fr. 
-529;  Brooks  y.  White,  2  Met.  288, 87  Am.  Deo.  85. 

The  courts  bold  that  where  the  money  has  been 
paid  by  a  third  person,  the  agreement  to  accept  in 
l>6half  of  the  debtor  money  or  a  security  for  a 
smaller  amount  In  satisfaction  of  the  whole  is 
valid  and  binding,  and  will  discharge  the  debt. 
■€k)rdon  y.  Moore,  44  Ark.  849,  61  Am.  Bep.  608. 

Where  the  plaintiffs  who  had  a  judgment  against 
the  defendants  to  which  interest  bad  accrued  for 
ten  years,  received  In  payment  and  satisfaction  a 
-aum  in  cash  and  notes  of  a  third  person  for  equal 
•aums,  the  notes  being  paid  at  maturity,  the  whole 
aum  received  being  less  than  the  debt  and  interest, 
the  court  held,  in  proceedings  to  recover  the  bal- 
ance due  under  the  judgment,  that  there  was  a 
complete  accord  and  eatlsfactioo,  the  notes  of  a 
third  party  being  a  sufficient  consideration.  Bob- 
ertB  V.  Brandies,  44  Hun,  468. 

So  If  the  debtor  gives  bis  creditor  a  note.  Indorsed 
by  a  third  person,  for  a  less  sum  than  the  debt,  but 
In  full  satisfaction  of  the  debt,  and  It  is  received  as 
•such,  the  transaction  constitutes  a  good  accord 
and  satisfaction.  Yamey  v.  Conery,  supra^  follow- 
ing Dolsen  v.  Arnold,  Boyd  v.  Hitchcock,  and 
Brooks  ▼•  White,  supra;  Dryden  v.  Stephens,  19  W. 
Va.  1. 

And  In  Whltaett  v.  Clayton,  5  Colo.  470,  where  the 
•question  was  raised  upon  promissory  notes  given 
for  a  smaller  sum  and  with  a  surety,  payable  at  a 
future  day.  the  creditor  agreeing  to  accept  the  same 
in  satisfaction  of  an  old  note  for  the  full  amount, 
provided  he  ascertained  the  surety  to  be  sufficient, 
ijie  new  agreement  being  executed  and  tendered 
In  pursuance  of  the  agreement,  and  the  tender 
l)eing  kept  good,  the  court  held  the  agreement 
valid  and  binding,  and  a  complete  accord  and  sat- 
isfaction, as  it  was  beneficial  to  both  parties.  Bil- 
iings  V.  Yanderbeok,  23  Barb.  646;  and  Kellogg  v. 
Richards,  14  Wend.  116,  followed. 

Where  the  defendant,  unable  to  pay,  agreed  to 
4rlve  plaintiff  his  note  with  two  sureties  for  one 
half,  which  the  plaintiff  agreed  to  accept  in  full 
satisfaction,  the  note  being  executed,  received, 
and  paid  at  maturity,  the  court  held  this  to  be  a 
good  accord  and  satisfaction,  and  extinguishment 
-of  the  debt,  following  Stafford  v.  Bacon,  1  Hill,  682, 
87  Am.  Dec.  366:  Schmidt  v.  Ludwlg,  28  Minn.  86; 
Mason  v.  Campbell,  27  Minn.  54. 

Again  In  Schmidt  v.  Lud  wig,  supra,  where  the  ac- 
tion was  upon  three  promissory  notes,  the  amend- 
-«d  answer  stating  that  the  notes  with  others  were 
given  as  the  consideration  for  real  estate  conveyed 
to  defendant,  who  also  executed  a  mortgage  to  se- 
•cure  the  same,  that  the  notes  and  mortgage  were 
4i88igned,  that  subsequently  the  defendant  agreed 
to  seU  the  real  estate,  and  an  arrangement  was  ar- 
rived at  between  the  parties  whereby  part  of  the 
-consideration  on  the  sale  was  to  be  paid  to  the  de- 
f  endant,  and  the  balance  to  the  plaintiff  In  certain 
•«ums  part  down  and  the  balance  upon  other 
iWL.  R.  A, 


terms,  the  same  to  be  secured  by  mortgajre  that 
the  sum  so  paid  was  to  be  in  full  satisfaction  of  the 
notes  and  mortgage  of  the  defendant,  that  the 
same  was  performed  by  the  defendant,— the  court 
held  that  the  case  came  within  the  rule  established 
in  Boyd  V.  Hitchcock,  Kellogg  v.  Richards,  and 
Brooks  V.  White,  supra,  that  the  agreement  to  ac- 
cept, and  the  accepting,  in  satisfaction  of  a  debt, 
the  undertaking  of  a  third  person  to  pay  a  sum  leai 
than  the  debt,  is  upon  a  valid  oonaideratlon. 

And  in  Guild  v.  Butler,  ISfl  Mass.  886,  where  ac- 
tion was  brought  upon  a  promissory  note  signed 
by  the  defendant  payable  to  the  order  of  another 
party  and  by  him  indorsed  to  the  plaintiff,  the  evi- 
dence showed  that  the  indorsers  of  the  note  were 
Indebted  to  the  plaintiff  and  gave  him  their  prom- 
issory note,  and  also  as  collateral  security,  three 
other  promissory  notes,  one  the  note  of  a  third 
party,  and  the  other  two,  notes  of  the  defendant, 
one  of  the  latter  being  the  one  in  question,  the  last 
two  being  accommodation  notes  of  whiah  fact  the 
plaintiff  was  not  aware,  and  only  became  acquaint- 
ed after  the  first  note  became  due;  that  the  plain- 
tiff had  received  a  sum  of  money  from  the  Indot^ 
ers  for  which  a  receipt  was  given  promising  to  pay 
the  sum  received  on  demand,  and  the  plaintiff^s  tes- 
timony further  proved  receipt  of  a  third  person's 
check  which  ¥ras  paid,  in  consideration  whereof  he 
gave  the  payers  (the  makers  of  the  first  of  the  three 
collateral  notes)  a  receipt  for  the  sum  received, 
which  was  less  than  the  face  of  the  note,  in  '^release** 
of  **  all  demands"  on  the  note  signed  by  them,  and 
also  a  notice  by  the  defendant  to  the  bank  not  to 
honor  the  notes  when  due,  of  which  plaintiffs  had 
notice  before  they  received  the  sum  on  account,— 
the  court  held  that  the  evidence  of  the  discharge 
in  writing,  though  not  under  seal,  of  the  parties  to 
the  note  upon  which  the  payment  on  account  was 
made,  upon  the  payment  of  half  of  the  amount 
thereof  by  the  check  of  a  third  person,  was  com- 
petent to  show  an  accord  and  sutlsfuction  of  tbeir 
liability.  Brooks  v.  White.  2  Met,  283,  87  Am.  Deo. 
96.  followed. 

Again  in  Bliss  v.  Scbwarts,  64  Barb.  215,  where 
the  parties  through  their  agents  agreed  upon  a 
compromise  whereby  part  was  to  be  paid  in  cash 
and  the  balance,  half  in  cash  and  half  in  note,  a 
draft  for  the  cash  payment  and  note  for  the  bal- 
ance being  given  and  a  receipt  that  **  the  same  was 
In  full  settlement**  received,  the  court  held,  the 
compromise  as  originally  agreed  upon  not  being 
literaUy  carried  out,  that  the  case  showed  the  re- 
ceipt of  a  negotiable  bill  of  a  third  party  for  part 
of  the  debt,  and  the  defendant's  note  for  the  bal- 
ance, which  was  a  sufficient  consideration  for  the 
discbarge. 

So  In  Boyd  v.  Hitchcock,  20  Johns.  78,  U  Am. 
Dec.  247.  where  the  evidence  showed  that  the  cred- 
itor had  accepted  from  the  debtor  promissory 
notes  indorsed  by  third  parties  for  a  smaller 
amount  than  the  original  sum  owing  in  saUsfao- 
tlon  and  discharge,  the  court  held  that  the  creditor 
had  acquired  a  beneficial  interest,  and  a  valuable 
consideration  and  that  therefore  the  transaction 
was  not  a  mere  nudnm  pactum,  but  an  accord  and 
satisfaction  and  discharge  of  the  whole  debt. 
Sheeby  v.  Mundevllle,  10  (T.  8.  6  Cranch,  2S8. 3 1^ 
ed.  215. 

And  In  Booth  v.  Smith,  8  Wend.  68,  where  Ctae 
claim  was  In  assumpsit,  the  defendants  pleading 
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Seed  ▼.  Boardman,  20  Pick.  441;  Donohue  ▼. 
Woodbury,  McDanids  y«  Lapham  and  Tovii'ee 
▼.  Healey,  supra;  BuU  ▼.  .fiiirf^,  48  Conn.  455. 

Mr,  aenry  Thompson,  with  Messrs* 
Vanderpoelt  Cuming^  A  Goodwin*  for 
respondent: 

A  party  cannot  be  said  to  have  made  an  ac- 


cord and  [satisfaction  of  a  clnini,  wben  he  haa 
promptly,  steadily,  and  continuously  refused 
so  to  do. 

Day  V.  MeCea,  L.  R  22  Q.  B.  Div.  610; 
MiUer  v.  Davis,  cited  in  L.  K.  22  Q.  B.  Div. 
612;  People  v.  Cortland  County  Suprs,  40 
How.  Pr.  68. 


that  an  account  bad  been  stated  between  himself 
and  the  pUUntlfl  whereby  the  defendant  was  found 
to  be  Indebted  to  the  plaintUf  to  whom  he  irave  a 
promissory  note  made  by  third  parties  in  his  favor 
and  Indorsed  by  him  over  toplalntliIS,and  that  the 
aamewas  received  by  theplnintiil  for  andon  account 
and  in  full  satisfaction  of  the  cote  first  given  by 
the  debtor,  and  barred  the  plain tllTs  action,  the 
«ourt  held  the  plea  good,  even  by  way  of  accord 
and  satisfaction  if  no  part  of  the  original  debt  had 
tieen  paid  prior  to  the  acceptance  of  such  note. 

Where  an  action  was  dismissed  with  costs  which 
"were  taxed  and  paid  by  the  check  of  the  attorney 
and  a  receipt  given  therefor,  and  it  was  subse- 
<|uently  sought  to  charge  the  defendant  with  inter- 
net upon  the  amount  of  the  costs,  the  court  held 
that  there  was  a  complete  answer  by  way  of  ac- 
-oord  and  satisfaction,  there  being  a  new  consider- 
ation,  the  fact  of  the  attorney  giving  bis  personal 
check,  upon  which  he  alone  would  be  liable  being 
aulflcient.  Bidder  v.  Bridges.  L.  K.  87  Ch.  IMv.  406; 
Jfoakes  v.  Beer,  L.  B.9  App.  Cas.  806,  distinguished. 

And  if  a  debtor  gives  his  creditor  a  noteln- 
-dorsed  by  a  third  party  for  a  less  sum  than  the 
^ebt,  (no  matter  how  much  less.)  but  in  full  satis- 
faction of  the  debt,  and  it  is  received  as  such,  the 
transaction  is  a  good  accord  and  satisfaction.  Yar- 
oey  V.  Conery,  77  Me.  687. 

The  same  was  the  ruling  of  the  court  in  Hans- 
•Gombe  V.  Maodonald,  4  U.  C.  O.  P.  190. 

But  In  Bunge  v.  Koop,  6  Robt.  1, 48  N.  Y.  228,  8 
Am.  Hep.  646,  where  the  action  was  to  recover 
4Jamages  for  the  non-deJlrery  by  the  defendants 
Kit  certain  bills  of  exchange  sold  by  the  latter  to 
the  former,  the  defense  showed  a  demand  of  the 
amount  which  the  defendants  were  unable  to  pay 
and  alleged  an  agreement  between  the  parties  that 
it  the  defendants  '^should,  and  did  induce  their 
iriends  to  raise  and  loan  them**  a  smaller  sum  "and 
would  pay  the  same  to  the  plaintilfs,  the  latter 
would  settle  and  compromise  their  alleged  demand 
against  the  defendants  for  and  upon  receiving** 
euch  sum  ^^o  be  raised  as  aforesaid,  and  would 
Jeave  it  entirely  to  the  defendants*  honor,  whether 
they  should  at  any  time  thereafter  pay  said  plain- 
tiffs any  further  sum  or  amount,*'  and  that  the 
•defendants  borrowed  the  same  from  their  friends 
and  paid  same  to  plaintiff  upon  "the  understand- 
ing that  the  plaintiffs  would  receive  the  same  as 
aatlsfactlon  of  said  claim,**  and  further  alleging 
that  such  agreement  formed  the  inducement  for 
the  friends  to  loan  and  advance  such  sum,  the 
court  held  the  defendants  liable  as  the  agreement 
was  made  with  the  debtor  alone  and  not  with  a 
third  party,  and  therefore  did  not  do  away  with 
the  inefSciency  of  any  payment  by  the  debtor  of  a 
«maller  amount  in  extinguishing  a  debt  for  a 
larger  amount,  following  Harrison  v.  Close,  2 
Johns.  448,  3  Am.  Dec.  444:  Seymour  v.  Minturn, 
17  Jobnfi.  160, 8  Am«  Dec  380;  Dederiok  v.  Leman.  9 
Johns.  883. 

The  reasons  for  such  conclusion  were  stated  to 
t)e,  that  after  the  money  was  borrowed,  it  ceased 
to  be  the  property  of  the  lenders,  and  was  con- 
verted into  or  exchanged  for  a  mere  debt  of  the 
borrower  to  them,  that  he  was  not  their  agent  in 
paying  it  to  his  creditor,  the  lenders  retaining  no 
power  to  enforce,  as  they  had  no  interest  in  en- 
Xoroing,  such  payment,  and  further  that  the  cred- 
itor could  not,  upon  the  loan,  sue  such  debtor  for 
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money  had  and  received  for  his  use,  and  that  the 
mode  of  obtaining  the  money  became,  on  that 
account,  immaterial,  and  the  defense  therefore 
ana  vailing. 

To  this  ruling,  however,  Barbour,  J.,  dissented, 
holding  that  the  agreement  to  pay  such  smaller 
amount  was  conditional,  **if**  the  plaintiffs  would 
release  their  claim;  and  that,  if  able  thereafter, 
they  would  make  it  up  to  a  certain  amount,  and 
for  that  reason  the  payment  of  the  sum  specified 
entitled  the  defendants  to  a  release,  and  further, 
that  the  money  having  been  paid,  all  claims  of  the 
plaintilfs  under  the  original  contract  were  thereby 
fully  satisfied  and  discharged.  Bunge  ▼.  Koop,  6 
Robt.1. 

Bo  in  Shaw  v.  dark,  6  Yt.  607,  27  Am.  Dec  578, 
the  defendant  sought  to  free  himself  from  Uabihty 
by  reason  of  the  acceptance  by  the  plaintiff  of  a 
sum  of  money,  really  and  wholly  the  defendant*B» 
paid  to  the  plaintiff  by  a  third  person  as  and  by 
way  of  purchase  of  his  Judgment  debt,  and  ao« 
cepted  by  the  plaintiff  in  full  satisfaction,  the  court 
held  that  the  defendant  was  not  discharged  by 
,  way  of  accord  and  satisfaction. 
j  Again  in  Harriman  v.  Harriman,  12  Gray,  841, 
I  where  the  defendant,  a  poor  man  unable  to  pay 
the  pla1ntiff*s  claim  against  him,  had  paid  a  less 
sum  in  satisfaction  under  agreement  with  the 
plaintiff  whereby  the  latter  agreed  '*that  if  the  de- 
fendant would  raise  and  pay  the  plaintiff  the  sum 
of  twenty  dollars,  he  would  receive  the  same  in 
'  full  satisfaction  of  the  Judgment,**  the  court  held 
'  that  such  payment  did  not  free  him  from  liability 
to  pay  the  balance,  the  agreement  being  merely  to 
accept  a  small  sum  in  full  of  a  judgment  for  a 
larger  amount,  without  any  agreement  that  if  a 
stranger  would  lend  the  money  he  would  accept 
it  in  full,  or  anything  to  show  that  it  was  known 
that  any  portion  of  the  money  had  been  borrowed, 
the  raii^g  implying  no  more  than  a  propositioa 
to  collect  it,  or  obtain  it  from  his  own  funds. 

j 
Disputed  aainu  ! 

Where  the  claim  is  not  a  money  demand,  or,  if 
so,  is  unliquidated.  Or  if  liquidated  is  doubtful  in 
fact  or  law,  any  sum,  no  matter  how  small,  given 
and  received  in  satisfaction  of  any  demand,  no 
matter  how  large,  wiU  legally  satisfy  that  demand 
as  a  compromise  BuU  v.  Bull,  43  Conn.  465;  Tuttle 
V.  Tuttle,  12  Met.  654,  46  Am.  Dec  701 ;  Palmerton 
V.  Huxford,  4  Denio,  167 ;  Warren  v.  Skinner,  20 
Conn.  682;  Pierce  v.  Pierce,  25  Barb.  248;  United 
States  V.  Child,  79  U.  S.  12  WalL  232,  20  L.  ed.  800; 
Roach  V.  Gilmer,  8  Utah,  880. 

The  adequacy  of  the  consideration  will  not  ixk 
such  case  be  inquired  into  by  a  court  of  equity. 
Reed  v.  Bartlett.  19  Pick.  278;  Fisher  v.  May,  8 
Bibb,  449,  5  Am.  Dec.  6:^;  Taylor  v.  Patrick.  1  Bibb, 
168 :  Union  Bank  of  Georgetown  v.  Geary,  80  U.  8. 
5  Pet.  114, 8  L.  ed.  66:  Bull  v.  BuU,  supra. 

And  for  the  purposes  of  consideration  no  per* 
sonal  property,  except  money,  has  any  fixed  value 
in  law.    BuU  v.  BuU,  suprcL 

If  there  is  a  bona  fide  dispute  as  to  the  sum  actu* 
ally  due,  or  a  bona  fide  doubt  or  controversy  as  to 
whether  anything  is  due,  then  an  accord  and  satis- 
faction, or  more  properly  speaking  a  compromise, 
may  be  established  and  held  binding  although 
there  is  a  payment  of  a  sum  less  than  was  claimed 
by  the  creditor,  or  even  a  sum  leas  than  ao  actual 
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Maynardf  /.,  delivered  the  opiDion  of 
the  court: 

The  plaintiff  has  hrought  suit  to  recover  a 
balance  claimed  to  be  due  for  bis  services  as  a 
physician,  and  the  defendant  relies  solely 
upon  the  defense  of  an  accord  and  satisfaction. 
The  parties  have  agreed  upon  a  statement  of 


facts  embracing  the  entire  issue  raised  by  the- 
pleadings,  and  we  are  required  to  determine 
whether,  upon  the  facts  stipulated,  the  defend- 
ant has,  as  matter  of  law,  established  his  de- 
fense. The  plaintiff's  demand  was  unliqui- 
dated, but  he  alleged  that  his  services  were- 
worth  $670,  and   rendered   a  bill   for  that 


oompufation  mfirht  be  found  duo  to  the  oredftor. 

*'*Ixi  such  cases"  fiookes,  X,  in  Farmers  Bank  of 
Amsterdam  v.  Blair,  M  Barb.  66S,  said :  'Mt  la  not 
admissible  to  go  behmd  the  settlement  with  a  vlecir 
to  determine  which  of  the  parties  i%  as  rlffht.  Ck>m- 
promises  are  to  be  encouraired,  because  they  pro- 
mote peace,  and  when  there  Is  no  ftnud,  and  the 
parties  meet  on  equal  terms  and  adjust  their  dif- 
ferences, the  court  will  not  overlook  the  comprom- 
ise, but  win  bold  the  parties  ooncluded  by  the 
settlement.** 

To  the  same  effeot  is  the  ruling  of  the  court  in 
Taylor  v.  Nussbaum,  t  Duer,  80:2;  Kercheval  t. 
Doty,  81  Wis.  476. 

A  compromise  has  the  effect  of  a  judgment  in 
the  settlement  of  claims.  It  may,  indeed,  by  a  di- 
rect prooeedlnff  instituted  for  that  purpose,  be 
rescinded  for  fraud,  but  it  cannot,  any  more  than 
any  other  judgment,  be  attacked  collaterally. 
Oglesby  v.  Attrill,  105  U.  8. 606,  26  L.  ed.  1186;  Adle 
V.  Prudhomme,  16  La.  Ann.  843. 

If  there  is  a  controversy  between  the  parties  as 
to  the  amount  due,  and  the  debtor  tenders  the 
amount  which  he  claims  to  be  due,  but  upon  the 
condition  that  it  shall  be  accepted  in  discharge  of 
the  whole  demand,  and  it  is  accepted,  there  is  an 
accord  and  satisfaction  by  conclusion  of  law,  upon 
the  principle  being  that  one  accepting  a  condi- 
tional tender  assents  to  the  condition.  Perkins  v. 
Headley,  48  Mo.  App.  666. 

In  Beynolds  v.  Pinhowe,  1  Cro.  Eliz.  429,  one  of 
the  earliest  cases  upon  the  question,  where  after  a 
Judgment  for  £6,  the  plaintiff  on  receipt  of  £4,  as- 
sumed to  acknowledge  satisfaction  of  the  judg- 
ment before  a  given  day,  and  this  was  held  good 
as  it  was  a  benefit  to  the  plaintiff  to  receive  money 
without  suit  or  charge,  and  prevented  a  writ  of 
error  by  which  the  whole  Judgment  might  have 
been  avoided. 

And  in  Cool  v.  Stone,  4  Iowa,  219,  the  court  stated 
that  the  general  rule  did  not  apply  to  cases  where 
the  sum  was  unsettled,  unliquidated,  and  not 
agreed.  In  this  case,  however,  the  point  turned 
upon  the  question  of  an  account  stated  and  not 
upon  an  accord  and  satisfaction. 

So  where  the  account  between  the  plaintiff  and 
defendant  was  disputed  under  circumstances  which 
showed  an  account  between  the  parties  for  goods 
sold  and  delivered,  the  defendants  pleading  pay- 
ment, and  accord  and  satisfaction  of  the  account 
by  the  receipt  and  acceptance  by  the  plaintiffs  of 
the  defendants*  draft  for  the  amount  less  certain 
deductions  claimed  by  the  defendants  on  account 
of  damaged  goods,  of  which  fact  the  defendants 
had  acquainted  the  plaintiffs,  who  drew  on  them 
for  the  full  amount,  the  defendants  returning  the 
draft  indorsed  **Amount  incorrect.  Will  remit,** 
the  plaintiffs  afterwards  writing  defendants  to 
know  what  they  intended  to  do,  or  to  send  the 
money,  in  reply  to  which  the  defendants  sent  dmft 
for  the  smaller  amount  'Mn  payment  of  invoice," 
which  was  received  and  collected  by  the  plaintltrs, 
who  sued  for  the  balance,  the  court  held  the  de- 
fense good  and  a  verdict  for  the  defendants  cor- 
rect, as  the  draft  t>emg  sent  for  what  the  defend- 
ants considered  due  on  a  disputed  account  the 
piointiils  were  precluded  by  their  action  from  say- 
ing that  it  was  not  a  settlement,  as  they  were 
bound  eith(>r  to  accept  or  reject  it  in  Utto.  HlUs  v. 
Sommer,  68  Hun,  382.  foUowmg  Looby  v.  West 
Troy,  2i  Hun,  78;  Grinnan  v.  Piatt,  81  Barb.  828. 
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And  where,  pending  suit  for  $200,  a  receipt  for 
$180  *in  settlement  of  said  case,**  and  agreeing  tbMt 
the  action  should  **he  dismissed  and  no  other 
claims  was  taken,**  the  court  held  there  was  a  suffi- 
cient consideration,  the  settlement  of  a  disputed 
account,  to  bar  any  recovery  of  the  balance  ct 
the  daiuL    Brockley  v.  Brockley,  122  Pa.  1 . 

Again,  where  under  the  terms  of  the  agreement 
between  the  parties  services  were  to  he  rendered 
the  payment  being  such  **as  is  mentioned  in  the 
annexed  fee  bill**  which  showed  the  minimum  and 
maximum  fees  ^Mess  fifty  per  cent  on  the  whole 
sum  for  such  services  as  are  rendered,  and  the 
actual  cost  at  wholesale  prices,  and  cost  of  com- 
pounding medicines  used,  payable  at  the  expira- 
tion of  treatment  and  discharge  of  the  patient  and 
subject  to  the  approval  of  the  superintendent  of 
the  road  and  surgeon  of  the  division**  the  accounts- 
to  be  submitted,  the  court  held  that  if  on  such 
submission  such  accounts  were  objected  to,  bona, 
fide,  and  new  ones  made  out  for  the  reduced 
amount  and  substituted  for  the  originals  and  pre- 
sented to  the  creditor  and  accepted  and  receipted 
by  him,  there  is  a  bona  tide  settlement  of  a  disputed 
claim  which  is  a  good  consideration  for  an  accord 
and  satisfaction.  Onion  Pac.  R.  Co.  v.  Anderson, 
11  Colo.  298,  following  Springfield  &  M.  B.  Co.  v. 
Allen,  46  Ark.  217:  BerdeU  v.  Bissell.  6  Colo.  162. 

And  where  the  vendee  of  pme  lands,  upon  tbe- 
maturity  of  the  purchase-money  notes,  informed 
the  vendor  that  i  bere  was  a  shortage  of  a  certain 
quantity  of  pine  timber,  and  the  vendor  made  a 
deduction  on  the  notes,  and  the  deeds  were  deliv- 
ered, it  was  held  to  be  a  complete  accord  and  satis- 
faction; and  the  vendee  could  not  in  an  action  for 
the  balance  of  the  purchase  money  set  up  a  coun- 
terclaim of  shortage  of  timber  on  the  ground  that 
he  afterwards  ascertained  the  shoruige  to  be  of 
greater  extent.    Woodford  v.  Marshall,  72  Wis.  128. 

The  same  conclusion  was  arrived  at  in  Vermont 
Baptist  State  Convention  v.  Laud,  60  Vt.  &,  wbere- 
there  was  a  dispute  between  an  executor  and  a. 
legatee  as  to  the  amount  of  interest  due  on  a  leg- 
acy, on  account  of  the  expense  and  delay  caused* 
by  a  long  litigation  carried  on  for  the  protection 
of  the  property  of  the  estate,  an  acceptance  by  tlie- 
legatee  of  a  sum  less  than  the  amount  due  on  the- 
legacy  being  held  an  accord  and  satisfaction,  the- 
payment  being  made  upon  the  express  condition, 
that  it  should  be  in  full  for  the  balance  du^,  ttie 
money  being  accepted  without  protest  under  such 
condition. 

And  the  like  doctrine  is  announced  In  Cole  v. 
Champlain  Transp.  Co.  26  Vt.  87;  MeDanlels  r.  Lnp- 
ham,  21  Vt.  222;  and  Mc  Daniels  v.  Bank  of  Rutland,. 
29  Vt.  280,  70  Am.  Dea  406. 

So  the  settlement  of  a  disputed  claim,  by  pay- 
ment of  a  sum  less  than  the  demand,  to  one  of  the 
Joint  creditors,  is  a  t^ar  to  an  action  on  such  claiui, 
and  a  complete  accord  and  satisfaction.  State  v. 
Story,  57  Miss.  788. 

The  compromise  of  a  disputed  matter  binds  both 
parties.    Long  v.  Shack leford,  25  Miss.  566. 

In  Hemingway  v.  Stansell«  106  U.  S.  390,  27  L.  ed. 
245,  where  the  plaintiff  had  completed  his  work, 
and  the  chief  engineer  of  the  t)oard  inspected  it, 
making  an  estimate  of  its  quantity,  character,  and 
value,  with  which  estimate  the  board  was  diaratis- 
fled  and  appointed  a  special  engineer  to  remeasoie 
it,  his  estimates  showing  a  smaller  sum  to  be  due- 
to  the  plaintiff,  with  which  the  latter  was 
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«inouDt,  witliout  specifylDg  fany  items.  Th« 
defeadaot  ackDowledgcd  the  Tecei|)t  of  the 
bill  by  letter,  and  expressed  surprise  at  its 
magnitude^  and  bis  belief  that  there  must  be 
•some  mistake  about  it,  and  requested  Dlaiutiff 
to  look  into  it  and  send  a  corrected  bill,  as  be 
was  anxious  to  settle  tbe  matter  at  once.    The 


plaintiff  then  sent  an  itemized  bill,  showing 
126  visits  in  forty-nine  da>s,  for  each  of  wbicS 
a  charge  of  $5  was  made,  and  four  consulta- 
tions, at  the  rate  of  $10  each,  making  a  total 
of  $670,  as  originally  claimed.  The  defendant 
then  wrote  tbe  plaiDtiff,  inclosing  a  check  for 
$400,  which  be  stated  was  in  full  satisfaction 


4ed,  but  upon  the  board^s  ref  iisioff  to  pay  more, 
and  after  considerable  cootroyersy  and  negotia- 
tion the  claim  was  settled  upon  that  basis,  the 
plaintiff  giving  a  receipt  **on  account  of  work  on 
levee,  the  same  belnff  In  full  of  all  demands  to 
date,"  and  subsequently  there  was  an  agreement  to 
open  the  settlement  uader  which  three  engioeezs 
were  to  be  appoloted  as  therein  provided  to  meas- 
ure the  work  and  adjust  matters  should  any  differ- 
ence be  found  either  way,  the  airreement  was  not 
carried  out  owing  to  the  fault  of  tbe  plaintiff,— the 
court  held  that  the  receipt  was  a  complete  accord 
and  satisfaction  of  tbe  plaintiff's  claim  to  recover 
tbe  balance,  as  the  agreement  was  not  meant,  even 
if  carried  out,  to  disturb  the  same,  except  there 
fihould  be  found  to  be  some  discrepancy  on  either 
one  side  or  the  other. 

So  In  Simmons  v.  Almy,  103  Mass.  88,  where  the 
action  was  for  board  of  the  defendant,  who  pleaded 
a  receipt  "In  full**  for  tbe  amount  due,  *'andof  aoy 
and  every**  claim  In  plaintiff^  favor  up  to  a  cer- 
tiiln  date,  and  In  settlement  of  an  action  then 
pending,  the  court  held  the  receipt  conclusive  as 
an  accord  and  satisfaction  of  a  disputed  and  un- 
liquidated claim. 

A  Rain  in  Easton  v.  Easton,  112  Mass.  443,  where 
the  action  was  upon  notes  given  for  compensation 
for  services  rendered,  the  defendant  contending 
that  the  note  was  a  gift  and  bad  no  oonpideratlon, 
tbe  court  held  that  tbe  note  having  been  given  for 
the  settlement  of  a  disputed  unliquidated  account 
was  founded  on  a  good  consideration. 

And  in  Simpson  v.  Poole.  141  Mass.  602,  where  the 
<]ue8tion  was  raised  under  a  deed  of  assignment, 
tbe  evidence  showing  that  the  debtor  had  given  a 
secured  note  to  one  of  his  creditors,  f?ivlng  the 
surety  a  mortgage  to  secure  him,  that  the  creditor 
knew  of  tbe  debtor's  insolvency  at  the  time,  and 
that  shortly  after  giving  tbe  note  the  debtor  was 
declared  insolvent,  his  property,  including  tbat 
mortgaged,  being  sold,  the  assignee  receiving  the 
money,  that  the  note  was  taken  up  by  the  creditor 
at  the  request  of  tbe  surety,  who  paid  him  the 
amount  received  from  tbe  assignee  In  satisfaction 
of  the  mortgage,  the  amount  being  smaller  than 
the  mortgage  realized  and  also  less  tban  the 
amount  of  the  note,  the  court,  in  an  action  by  the 
assignee  ayainst  the  creditor  for  recovery  of  the 
money  paid  him  by  tbe  surety,  held  that  the  ar- 
rangement between  the  assignee  and  the  surety 
was  a  defense  to  such  action,  inasmuch  as  there 
was  a  disputed  claim  the  qiiestion  being  whetber 
tbe  creditor  and  surety  had  or  had  not  notice  of 
the  debtor*8  insolvency  at  the  time  of  the  arrange^ 
ment,  the  assignee  contending  that  they  bad,  and 
that  therefore  tbe  receipt  of  the  composition  by 
the  surety  amounted  to  an  accord  and  satisfaction. 

So  in  Pierce  v.  Pierce,  25  Barb.  248,  where  the 
claim  was  for  the  balance  due  to  the  plaintiff  for 
use  and  occupation  under  a  special  agreement,  the 
defense  being,  inter  alia,  payment  in  full,  the  evi- 
dence showing  that  tbe  parties  had  disputed  tbe 
account,  the  defendant  refusing  to  pay  more  than 
a  certain  sum  which  be  paid  to  the  plaintiff,  the 
court  held  that  If  there  was  a  dispute  between  the 
parties,  and  the  plaintiff  accepted  the  sum  offered 
in  full,  be  would  be  concluded  by  the  acceptance 
of  the  amount,  and  that  the  question  of  such  pay- 
ment was  one  of  fact  for  the  jury. 

So  in  PoweU  v.  Jones,  44  Barb.  521,  where  the  evi- 
dence showed  conclusively  thai  tbe  original  debt 
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was  $600  and  the  amount  paid  mucb  less,  and  that 
there  must  have  been  some  mistake  or  misappre- 
hension upon  the  settlement,  the  amount  of  debt 
not  being  fixed  and  adjusted  by  the  contract,  tbat 
at  the  time  it  was  not  determined  what  the  debts 
were,  and  that  it  was  left  open  to  be  afterwards 
ascertained,  and  that  the  parties  undertook  to  settle 
all  matters  between  them,  the  result  being  the  note 
upon  which  action  was  brought,  and  it  appearing 
that  the  defendant  voluntarily  assented  to  the  less 
amount,  the  note  being  made  aocordingly,--tbe 
court  held  that  be  was  bound  by  the  note  for  the 
smaller  amount  as  it  appeared  to  have  been  taken 
upon  a  final  settlement. 

Again  in  Palmerton  v.  Huxford,  4  Denio,  186, 
where  there  was  a  disputed  account  for  butchers 
meat  sold  and  delivered,  the  defendant  claiming 
that  more  meat  was  charged  for  than  had  been 
delivered,  and  offering  a  less  amount  in  satisfao- 
tion  which  the  plaintiff  claimed  was  taken  by  hlm« 
not  in  settlement,  but  on  account,  although  he 
gave  a  receipt  *'  in  full  of  all  demands  of  every 
name  and  nature,  up  to  and  including  date,**  con- 
tending that  his  agent  had  special  instructions  not 
to  deliver  up  the  same  except  he  received  more 
than  tbe  amount  named,  and  tbat  his  agent  stated 
to  him  that  he  did  not  take  the  amount  except  on 
account,  the  court  admitted  the  general  rule,  but 
held  that  it  did  not  apply  to  the  facts  in  the  pres- 
ent case,  as  tbe  account  was  disputed  in  good  faith. 

And  in  Taylor  v.  Nussbaum,  2  Duer,  802,  where 
the  claim  was  for  the  balance  due  for  cattle  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  the 
evidence  showing  that  the  animals  had  been  dam- 
aged before  reaching  the  defendants  and  that  by 
reason  thereof  the  plaintiffs  had  agreed  to  accept 
the  amount  paid  in  satiBfaction,~the  court  held 
that  the  deduction  being  Just  and  equitable,  and  as 
such  in  equity  a  good  consideration  for  tbe  allow- 
ance, it  was  sufficient  to  exempt  the  case  from  the 
general  rule. 

So  in  Neary  v.  Bostwlck,  S  Hilt.  514,  where  the 
action  was  for  broach  of  a  covenant  contained  in 
a  lease,  the  evidence  showing  tbat  the  plaintiff  had 
previously  stated  all  he  complained  of  and  after 
considerable  controversy  and  in  the  face  of  a 
threatened  lawsuit  the  plaintiff  said  he  would  take 
$20  and  settle  it,  and  that  the  defendant  paid  the 
amount  to  prevent  a  lawsuit,— the  court  held  tbat 
the  claim  being  disputed  in  good  faith,  was  dis- 
charged and  settled  by  such  payment.  Palmerston 
V.  Huxford,  4  Denio,  180,  relied  upon. 

And  again  in  Ogbom  v.  Hoffmann,  62  Ind.  499, 
where  tbe  facts  showed  tbat  the  claim  was  against 
the  appellants  for  goods  sold  and  delivered  to  the 
appellant*^  wife  before  marriage,  she  beliur  at  the 
time  of  purchase  a  minor,  a  payment  claimed  to 
have  been  made  in  settlement,— tbe  court  held  that 
if  the  payment  was  made  to  avoid  suit,  the  result 
of  which  was  doubtful,  such  payment  was  a  com- 
plete bar  and  satisfaction. 

In  Potter  v.  Douglass,  44  Conn.  541,  where  the  ac- 
tion was  in  assumpsit  for  work  done,  there  being 
no  contract  as  to  price,  the  plaintiff  claiming  a  cer- 
tain amount  as  tbe  value  of  bis  services,  the  evi- 
dence showing  tbat  the  defendant  had  an  account 
aifainst  the  plaintiff  for  a  certain  sum,  with  which 
he  credited  him,  that  he  had  paid  a  further  sum  on 
account,  and  still  f  urtber  another  amount  under 
circumstances  showing  that  such  last  payment  was 
Urst  tendered  by  him  In  full,  refused  by  the  plain- 
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of  the  plaiDtiff's  claim  for  professional  serv- 
ices ajBraiDst  him  to  that  date;  and  also  saying 
that  the  deductions  he  had  made  were  in  the 
instance  where  five,  four,  and  three  visits  per 
day  had  been  charged  at  full  rates;  and  tbat 
he  trusted  the  plaintiff  would  view  the  matter 
in  the  same  spirit  which  he  did,  which  was  to 


fix  a  figure  which  would  be  entirely  jasft  to 
both  parties;  and  that  he  bad  arrived  at  tiiia 
conclusion  after  careful  and  earnest  thought. 
The  plaintiff  received  the  letter  and  cb^k, 
indorsed  the  latter  and  collected  ibe  m^Dey 
upon  it,  which  he  retained,  and  again  sent  hi» 
bill  to  the  defendant,  charging  $670  for  hia 


tiff,  and  subsequently  tendered  again  in  full  dis- 
charge, a  receipt  on  aooount  being  written  out 
under  the  attorney's  advice,  which  the  defendant 
refused,  as  it  was  only  on  account,  his  intention  be- 
ing that  the  payment  was  in  full  satisfaction  and 
discharge  of  the  claim, —t he  court  held  that  there 
was  no  payment  on  account,  but  in  full  discharge 
and  satisfaction  the  claim  being  unliquidated  and 
uncertain,  and  tbat  the  debtor  bad  not  assented  to 
the  receipt  on  account. 

80  in  McDani^  v.  Lapbam,  21  Vt.  222^  where  the 
action  was  in  ejectment  and  involved  the  taking  of 
an  account  of  the  rents  and  profits,  and  there  was 
also  a  dispute  upon  the  payments  made  upon  cer- 
tain notes,  the  plaintiff  claiming  more  than  the 
notes  showed  due,— the  court  held  that  the  pay- 
ment of  a  lees  sum  by  the  defendant  was  a  good 
accord  and  satisfaction. 

And  in  Chllds  v.  Millville  Mut.  M.  A  F.  Ins.  Co., 
86  Vt.  009,  where  the  amount  in  dispute  was  in  re- 
spect to  a  fire  policy  upon  which  an  amount  had 
been  paid  upon  cancellation,  the  parties  having 
disagreed  as  to  the  amount  due  to  the  plaintiff  and 
the  latter  having  written  the  defendant  to  send 
**  such  amount  as  you  feel  inclined,  wliich  shall  be 
accepted  In  full  satisfaction  of  my  claims  for  re- 
turn premiums  against  your  company,"  the  com- 
pany sending  in  response  a  certain  sum  which  was 
retained  by  the  plaintitf.— the  court  held  that  there 
was  an  accord  and  satisfaction. 

Again  in  McOall  v.  Nare.  62  Miss.  494,  where  the 
action  was  of  indebitatUB  aesumpeil  for  goods  sold 
and  delivered,  the  defense  being  payment,  and  ac- 
cord and  satisfaction  by  payment  of  a  less  sum, 
the  court  held  that  in  law  there  was  no  objection 
to  an  agreement  on  one  side  to  pay,  and  on  the 
other  to  accept,  a  sum  of  money  less  than  that 
claimed  by  thecreditor  in  satisfaction  of  a  disputed 
balance,  and,  when  the  debtor  pays,  the  original 
debt  is  discharged. 

And  in  Mathls  v.  Bryson,  49  N.  C.  606,  where  the 
parties  were  engaged  in  a  lawsuit,  which  might 
ha%'e  proved  troublesome  and  expensive,  and  while 
thinking  over  it,  the  defendant  borrowed  from  a 
witness  a  dollar  which  the  plaintiff  took,  both 
seeming  satisfied,  plaintiff  saying  it  had  settled  it, 
the  claim  being  unsettled  and  In  dispute,— the  court 
held  there  was  a  complete  accord  and  satisfaction. 

Again  in  Harris  v.  Kennedy,  48  Wis.  500,  where 
the  plaintiff  alleged  that  he  was  the  mortgagee  of 
certain  cattle  taken  possession  of  and  converted 
by  the  defendant  to  his  own  use,  and  that  the  de- 
fendants had  agreed  to  pay  a  sum  less  than  the 
value  of  the  cattle  as  secured  by  the  mortgage  for 
such  wrongful  taking  and  conversion  by  way  of 
compromise,  but  which  agreement  the  defendants 
refused  to  carry  out,~the  oourt  held  that  such 
an  agreement  was  valid. 

80  in  Brjrant  v.  Proctor,  14  B.  Mon.  451,  where  the 
facts  showed  an  agreement  between  the  parties 
whereby  they  were  to  become  Jointly  interested  in 
a  gold  adventure  which  was  to  continue  for  three 
years,  one  party  agreeing  to  advance  the  money 
and  the  others  to  proceed  to  work  out  the  adven- 
ture, one  of  the  latter  afterwards  abandoning  the 
arrangement,  a  compromise  was  arrived  at,  but  the 
plaintiff  brought  suit  to  set  aside  the  compromise 
and  to  recover  the  balance,— the  court  admitted  the 
general  rule  of  law  as  established  by  the  cases  but 
held  that  it  did  not  apply  to  oases  where  the  settle- 
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ment  had  taken  place  before  the  expiration  of  th» 
time  agreed  upon  for  the  continuance  of  the  coo- 
tract,  nor  to  cases  where  the  claim  was  of  a  doubt* 
ful  character. 

In  respect  to  claims  against  the  government,  it  i» 
held  that  if  the  claimant  accepts  the  sum  allowed 
him  by  a  commission  or  by  the  ol&cers  of  a  depcut-^ 
ment  whose  duty  it  is  to  pass  upon  the  claim,  ln« 
stead  of  appealing  therefrom  or  otherwiae  contest- 
ing the  matter  in  every  mode  open  to  him,  he  wilt 
be  regarded  as  acquiescing  in  such  decision  and 
barred  from  further  recovery. 

In  United  States  v.  Adams,  74  U.  S.  7  Wall.  4A3. 1» 
L.  ed.  249,  the  oourt  held  that  the  jurisdiction  of 
the  board  of  commissioners  to  hear  and  decide 
claims  in  respect  to  government  contracts  was  in 
nowise  Judicial,  and  the  claimants  were  left  free  t4» 
present  or  withhold  their  claims,  but  having  vnl. 
untarlly  submitted  to  the  amount  allowed  and  re- 
ceived payment  thereof,  the  proceedings  were  float 
and  no  action  could  be  maintained  for  the  balance 
of  such  claim. 

80  in  United  States  v.  Child,  79  U.  8. 12  Wall.  232, 
20  L.  ed.  960,  where  the  action  was  brought  against 
the  government  to  recover  a  balance  due  on  a  sale 
of  military  stores,  the  evidence  proved  tbat  the 
appellee's  claim  was  examined  by  the  special  com« 
mission  appointed  by  the  president  and  allowed  by 
such  commission  at  a  sum  less  than  the  demand, 
which  amount  was  accepted  by  the  api>ellee,  who 
gave  his  receipt  in  full  of  the  accounts  included  in 
the  demand,— the  court  held  that  the  case  was  gor. 
emed  by  the  decision  in  United  States  v.  Adams, 
supra,  and  that  the  appellees  could  not  claim  th» 
balance  as,  though  they  might  tiave  refused  to 
abide  by  ttie  decision  of  the  board  and  sought  re- 
lief from  the  court  of  claims  or  from  Conirref^v 
they  did  not  do  so,  and  made  no  formal  objection 
or  protest  at  the  time  of  receiving  payment,  but 
signed  the  receipt  as  required. 

To  the  same  effect  are  the  following  caaeet 
United  States  v.  Clyde,  80  U.  S.  13  WalU  85. »  L.  ed. 
479;  United  States  v.  Justice,  81  U.  S.  14  WalL  .■i35, 
20  L.  ed.  758:  Grandin  v.  United  States,  8D  U.  S.  ;r2^ 
Wall.  486,  2S  L.  ed.  866;  United  States  v.  Shrews- 
bury, DO  U.  S.  28  WalL  506, 88  L.  ed.  78;  United  Statea 
V.  Martin,  94  U.  S.  400,  24  L.  ed.  128;  Chouteau  v. 
United  States,  95  U.  S.  61, 24  L.  ed.  371;  Sweeny  v» 
United  States,  84  U.  8. 17  Wall.  75, 21 L.  ed.  675. 

In  Wapello  County  v.  Sinnaman,  1  G.  Greene.. 
418,  where  the  facts  showed  that  the  county  al- 
lowed the  appellee  a  certain  amount  of  his  daima, 
refusing  to  pay  the  balance,  and  that  the  appellee 
received  the  same  with  a  full  knowledge  of  the 
facts,  the  court  held  that  he  could  not  be  p^r- 
mltted  to  afterwards  sue  for  the  balance;  and  that 
in  such  cases  the  acceptance  of  the  part  should  \*i 
considered  satisfaction  for  the  whole,  as  if  the 
appellee  had  intended  to  bring  suit,  he  should  ha  v^ 
repudiated  the  allowanoe,  refused  to  accept  it  &w\ 
have  brought  his  action. 

Again  in  Brick  v.  Plymouth  County,  03  Iowa« 
462,  where  the  plaintiirs  bill  against  the  county 
was  presented  to  the  board  of  health  who  approved 
the  same  and  handed  it  down  to  the  supervisors 
who  allowed  a  much  smaller  sum  and  rejected  th» 
residue,  the  plaintiff  receiving  the  amountallowed 
with  full  knowledge  of  the  rejection  of  the  bal- 
ance, the  court  relying  upon  the  case  of  Wapello 
County  V.  Sinnaman,  9upra^  rejected  his  claim  for 
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Beryices,  and  crediting  upon  it  $400  received 
by  check.  The  defendant  thereapon  again 
Wrote  the  plaintiff,  callinit  his  attention  to  the 
express  condition  upon  which  he  had  forwarded 
the  check,  and  that  it  was  sent  as  payment  in 
full  satisfaction  of  the  plaintiff's  claim  for  pro- 
fessional services  to  date;  that  he  did  not  recog- 


nize the  plaintiifs  right  to  retain  the  amount 
so  offered,  and  repudiate  the  condition  of  the 
offer;  and  requesting  the  plaintiff  either  to> 
keep  the  money  upon  the  condition  named,  or 
return  it  to  him  by  first  mail.  To  this  letter 
the  plaintiff  made  no  reply,  but  kept  the 
amount  of  the  check,  and  after  the  expiration 


the  balanoe,  and  held  that  under  the  clrcumstanoee, 
the  fact  that  the  board  of  health  passed  the  bill 
made  no  difference. 

To  the  same  effect  are  Perry  v.  Cbet>oygan«  66 
Mich.  2S0;  Hancock  County  Comrs.  ▼.  Binford,  70 
Ind.  208;  Johnson  v.  United  States,  SCt.Gl.ld9; 
King  y.  New  Orleans,  U  La.  Ann.  880. 

But  in  Fulton  v.  Monona  County*  47  Iowa.  6S2, 
where  the  facts  showed  that  tbe  plaintiff^s  claim  as 
superintendent  of  schools,  was  in  part  allowed  by 
the  supervisors,  for  which  the  plaintiff  drew  the 
warrants  glyen  by  the  board  on  the  claim,  but 
without  full  knowledffe  that  the  claim  for  the  bal- 
ance had  been  rejected,  and  under  circumstances 
which  autiiorized  tbe  conclusion  that  the  plaintiff 
had  reason  to  believe  that  the  board  bad  not  Anally 
and  f  uUy  rejected  her  claim  so  far  as  it  was  in  ex- 
cess of  tbe  allowance,  havingr  it  under  considera- 
tion, the  oourt  held  that  the  acceptance  of  the  war- 
rants per  se  did  not  create  a  presumption  of 
payment  in  full  of  tbe  whole  claim* 

Again,  in  Wilson  v.  Palo  Alto  County,  66  Iowa, 
18,  where  the  facts  showed  that  the  claim  of  the 
plaintiff  was  made  up  of  some  items  which  tbe  de- 
fendant allowed  in  full,  and  of  others  which  were 
rejected  in  toto,  and  that  the  plaintiff  with  a  full 
knowledge  thereof  as  defendant  contended  had 
accepted  the  a]lowance,~tbe  oonrt  held  that  his 
claim  for  the  residue  was  still  valid,  there  being  no 
accord  and  satisfaction,  as  it  was  not  shown  that 
the  plaintiff  had  accepted  the  amount  allowed  on 
his  claim  under  such  circumstances  as  that  a  set- 
tlement or  compromise  of  matters  In  dispute  be- 
tween the  parties  could  be  inferred  therefrom. 
The  court  distinguished  the  case  from  Wapello 
County  V.  Sinnaman,  1 G.  Greene,  418;  and  Brick 
y.  Plymouth  County,  68  Iowa,  462,  upon  the  ground 
that  in  those  cases  the  plaintiffs  had  accepted  the 
amounts  allowed  on  their  claims  without  objection 
and  with  full  knowledge  that  a  portion  thereof  had 
been  rejected. 

The  general  principle  on  which  cases  of  this  nat- 
ure haye  been  decided  would  seem  to  be  that  un- 
less the  party  has  accepted  the  amount  allowed  on 
his  claim,  under  such  circumstances  as  that  a  set- 
tlemeot  or  compromise  of  matters  in  dispute  be- 
tween the  parties  can  be  inferred  therefrom,  he  is 
not  precluded  thereby  from  maintaining  his  ac- 
tion for  the  portion  disallowed. 

It  has  been  held  that  if  the  creditor  accepts  the 
amount  appropriated  by  the  state  legislature  in 
payment  of  his  disputed  claim,  his  claim  for  the 
balance  will  be  barred.  Calkins  v.  State,  18  Wis. 
889;  Massing  y.  State,  14  Wis.  60S. 

In  Tuttle  y.  Tuttle,  12  Met.  651, 40  Am.  Dec.  701, 
where  the  action  was  brought  to  reouyer  interest 
upon  a  promissory  note,  the  principal  of  which  had 
been  received  in  full  satisfaction  and  discharge,— 
the  court  held  the  receipts  given  for  the  principal 
were  a  complete  bar  to  the  recoyery  of  the  inter- 
est as  tbe  facts  of  .the  case  as  offered  to  be  proved* 
showed  a  proper  case  for  litigation,  and  a  question 
of  so  much  doubt  and  uncertainty  as  to  the  issue, 
that  the  promisee  of.  the  note  might  well  deem  it 
for  his  pecuniary  interest  to  accept  the  payment 
of  the  principal  in  full  discharge. 

So  in  Grinoell  y.  Spink,  U8  Mass.  25.  the  oourt 
held  that  a  receipt,  not  being  under  seal,  did  not 
amount  to  a  technical  release,  and  was  not  of  Itself 
conclusive  evidenoe  of  payment,  and  that  there 
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being  a  controversy  in  the  evidence  whether  the- 
som  paid  was  the  whole  amount  originally  due  to 
the  plaintiff,  the  payment  of  that  sum  did  not,  a» 
a  matter  of  law,  operate  as  a  discharge,  unless  re- 
ceived in  accord  and  satisfaction  of  a  disputed* 
claim.  Tuttle  y.  Tuttle,  supm,  and  Haniman  y. 
Harriman,  12  Gray,  841,  cited  and  approyed. 

Where  the  plaintiff  has  such  an  interest  in  the- 
estate  of  a  deceased,  by  reason  of  an  attachment 
levied  upon  a  share,  as  to  entitle  him  to  file  excep-> 
Uons  to  the  administrator's  account,  and  in  consid- 
eration of  his  withdrawing  the  same  the  defend- 
ant agreed  to  pay  the  debt,  the  oourt  held  it  a 
compromise  of  a  doubtful  claim.  Brown  v.  Sloan^ 
6  Watts,  421.  See  also  Chamberlain  y.  McClurg,  8- 
Watts  ft  S.  81,  to  the  same  effect. 

In  Emrie  y.  Gilbert, Wright  (Ohio),  764,  the  oourt 
held  that  if  upon  controyersy  about  the  amount 
due,  a  receipt  was  giyen  for  a  certain  sum  in  full- 
to  settle,  that  will  conclude  the  parties. 

Further,  in  Curtias  v.  Martin,  20111. 657,  the  court 
sustained  the  general  doctrine,  but  held  that  it  did 
not  apply  to  the  case  of  a  disputed  claim,  or  to  » 
debtor  in  failing  circumstances. 

Where  the  pUUntiff  took  tbe  estimate  of  his  work 
as  made  out  by  the  architects  to  the  defendant,, 
and,  after  considerable  argument  about  deduc- 
tions made  by  them,  took  the  defendant's  check 
giving  a  receipt  in  full,  the  court  held  it  to  be  bind- 
ing as  a  compromise  of  a  disputed  claim,  the  con* 
cessions  made  by  each  being  a  sufficient  consider- 
ation to  bind  them.    Truaz  y.  Miller,  48  Minn.  62. 

In  Boflnger  y.  Tuyes,  120  U.  S.  198. 80  L.  ed.  648,. 
in  an  action  on  an  appeal  bond,  the  court  held  that 
the  right  of  tbe  defendants  to  appeal  from  a  de> 
cree  against  them,  and  their  declaration  of  inten- 
tion to  do  so,  created  such  a  dispute  in  respect  to- 
their  liability  as  made  it  a  proper  subject  of  com- 
promise: that  the  payment  by  them  of  certain 
gums  agreed  upon  as  a  compromise  of  their  liabil- 
ity amounted  to  an  accord  and  satisfaction,  and 
discharged  their  liability  on  the  bond;  that  parol 
evidence  to  proye  another  condition  of  the  con- 
tract was  inadmissible,  and  that  an  accord  and  sa^ 
isfaotlon  might  be  pleaded  in  bar  to  such  an  action. 

So  in  Browning  v.  Crouse,  48  Mich.  480,  where  the 
suit  was  upon  a  promissory  note  upon  tbe  back  of 
which  was  indorsed  memoranda  showing  a  com- 
promise for  a  settlement  on  oertain  terms,  and 
several  payments  on  account  thereof,  the  platntifT 
preying  the  original  contract  and  also  that  another 
conditional  one  had  been  substituted  for  it,  but  not 
the  terms  and  conditions  of  the  latter  nor  the 
breach  of  the  terms  by  the  defendant,  the  court 
held  that  the  plaintiff  was  bound  to  prove  the  terms 
of  the  compromise  and  the  default,  in  order  to  get 
rid  of  an  accord,  and  his  evidence  must  establish  a 
prima  fa<^e  case  against  it,  and  further,  that  if  tho 
defendant  had  been  bound  to  prove  an  accord  he 
most  haye  followed  it  with  proof  of  satisfaction  or 
excuse  for  not  complying. 

And  in  Tyler  Cotton  Press  Co.  y,  Cheyalier,  66  Ga. 
484,  where  tbe  plaintiffs'  claim  was  for  wages  and 
was  in  dispute,  it  being  claimed  that  nothing  was 
due  by  reason  of  his  disobedience,  and  that  the 
amount  paid  by  the  defendants  was  in  full  dis- 
charge and  satisfaction,  the  court  held  the  plea 
good,  the  amount  being  in  dispute  and  unsettled. 

Again  in  People  v.  Cayuga  County  Suprs.,  43  N. 
Y.  S.  R.  77,  where  the  relator  presented  his  bill  fov 
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of  nearly  a  rear  brought  this  action  for  the  re- 
cuverv  of  $^70.  the  balance  of  bis  accouDt  after 
applying  the  $400  received,  in  which  he  baa 
recoverra  the  sum  of  $170,  which  it  was  stipu- 
lated upon  the  trial  should  be  the  amount  of 
the  judgmeot  if  he  was  entitled  to  recover  at 
all. 


Upon  these  conceded  facts  we  think  it  must 
be  held  that  there  was  in  law  an  accord  and 
satisfaction  of  the  plaintiff's  claim,  and  that  no 
recovery  could  be  lawfully  predicated  upon  it. 
It  is  unquestionably  true,  as  the  respondent's 
counsel  contends,  and  as  the  general  term,  in 
its  opinion,  very  clearly  states,  that,  in  order  to 


work  done  and  materials  furnished  under  employ- 
ment  by  the  proper  oommlttee.  to  the  supervisors, 
who  rejected  it  allowing  him  a  smaller  sum.  which 
was  drawn  from  the  funds  and  paid  over  to  and  ac- 
cepted by  the  relator,  who  aflralo  presented  h  s  bill 
and  sued  for  the  balance,— the  court  held  that  the 
rule  toucbinir  the  acceptance  of  payment  In  case  of 
disputed  claims,  tbouffh  not  of  the  whole  of  the  ac- 
count rendered,  should  apply  to  the  case,  as  having 
accepted  the  smaller  sum  It  was  not  competent  for 
him  to  afterwards  claim  for  the  same  service  and 
materials,  following  the  case  of  People  v.  Queens 
County  Suprs..  83  Hun,  805,  affirmed  96  N.  Y.  640,  In 
which  the  facts  and  circumstances  were  somewhat 
similar. 

So  in  McGlynn  v.  Billings,  16  Vt.  888,  where  the 
parties  havimr  examined  their  mutual  accounts, 
the  defendant  oUUmed  that  the  true  balance  due  to 
the  plalntltr  was  a  certain  amount,  and  drew  an 
order  on  another  party  for  It,  and  offered  it  to  the 
plaintiff  as  the  balance  due  him,  the  plaiutflf  de- 
cUningr  to  receive  it.  claiming  more,  whereupon  the 
defendant  delivered  the  order  to  a  person  present 
aiding  the  plaintiff  to  procure  a  settlement,  telling 
him  to  let  the  plaintiff  have  it  If  he  would  receive 
it  as  the  l)alance  due  to  him,  the  plaintiff  subse- 
quently receiving  it  but  stating  that  It  was  not  In 
full,  the  court  found  that  the  acceptance  of  the 
order,  after  the  declarations  of  the  defendant  in 
bis  presence,  was  a  discharge  of  the  account  and  a 
perfect  accord  and  satisfaction.  There  was  no 
tender,  and  the  case  was  as  If  a  horse  or  some 
other  article  had  been  taken  In  settlement. 

But  in  Berdell  v.  Blssell,  6  Colo.  162,  where  the 
evidence  disclosed  the  fact  that  the  appellants  act- 
ing as  the  agents  of  the  appeUees  In  a  certain  pur- 
chase bad  taken  the  conveyance  In  their  own 
names,  and  that  in  order  to  avoid  litigation  the 
parties  had  arrived  at  a  settlement  which  the  ap- 
pellants claimed  was  accepted  by  the  appellees  In 
full  satisfaction  and  settiement  of  the  one-half  in- 
terest purchased,  the  appellees  claiming  that  the 
settlement  was  not  In  full  discharipe  but  left  the  re- 
mainder for  future  -adjustment,  and  that  the  deed 
was  d^vered  and  accepted  upon  that  understand- 
ing,—the  court  held  that  If  the  appellees*  conten- 
tion was  the  fact,  there  was  no  settiement  of  the 
matter  in  dispute,  which  was  the  interest  retained, 
but  a  mere  closing  up  of  the  transaction  so  far  as 
tt  was  undisputed,  that  the  question  having  been 
aubmltted  to  a  Jury,  and  they  having  found  the  ap- 
pellees* claim  valid,  their  decision  would  not  bo  dis- 
turbed. In  this  case  the  evidence  did  not  show 
that  It  was  definitely  expressed  to  be  taken  in  sat- 
isfaction, the  appellants  merely  stating  that  it  was 
so  understood. 

And  in  Clifton  v.  Litchfield,  100  Mass.  84,  where 
the  action  was  to  recover  the  balance  of  an  ac- 
count, the  defendant's  evidence  showing  an  at- 
tempted compromise  of  items  in  dispute,  and  an 
agreement  by  the  plaintiff  to  accept  defendant's 
note  for  a  smaller  amount  than  the  claim  In  settie- 
ment, which  note  was  duly  tendered  to,  but  refused 
by,  the  plaintiff,  the  court  held  that  such  a  setcle- 
ment  if  fully  carried  out  would  discharge  the 
whole  debt,  as  the  negotiable  Instnimenr  of  the 
debtor  for  the  full  amount  of  a  liquidated  demand 
would  discharge  that  debt,  if  so  intended,  and  if  the 
amount  is  unliquidated  or  disouted  a  compromise 
thereof  by  money  or  a  negotiable  Instrument  for 
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the  agreed  balance,  accepted  by  the  creditor,  would 
be  a  satisfaction  and  discharge  of  the  entire  de- 
mand, even  though  a  smaller  amount  be  taken,  but 
an  executory  agreement  to  discharge  such  an 
amount,  upon  the  giving  of  a  promissory  note  or 
payment  of  a  less  sum,  would  not  bind  the  cred- 
itor, and  was  no  defense,  and  that  therefore  the 
mere  offer  of  such  a  note  or  less  sum  m  payment 
was  no  discharge  unless  accepted. 

So  where  the  plaintiff  sought  to  compel  the  de> 
fendants,  by  way  of  mandamus,  to  audit  and  aUow, 
and  provide  for  the  payment  of  his  claim  with  in- 
terest, the  defendants  pleading  accord  and  satisfac- 
tion, and  the  evidence  showing  that  the  plaintiff 
performed  the  work,  rendered  his  bill,  which,  ex- 
cept as  to  some  three  hundred  dollars,  was  allowed 
and  a  check  forwarded  to  and  received  by  the 
plaintiff  therefor.  The  defendants  claimed  that 
the  check  being  accepted  barred  the  plaintiff^ 
claim,  but  the  court  held  that  as  the  check  was  for 
most  of  the  bill  and  not  for  the  disputed  items,  the 
plaintiff  could  not  divide  It,  and  was  not  bound  to 
lose  what  was  paid,  and  that  there  was  no  compro- 
mise of  a  disputed  claim,  but  only  a  payment  of  a 
part  of  what  was  legally  due.  People  v.  Hamilton 
Ck>unty  Suprs.  66  Hun,  460. 

The  above  case  Is  distinguished  from  People  v. 
Queens  County  Suprs.,  83  Hun,  806,  00  N.  T.  6IQL 
upon  the  ground  that  in  the  latter  case  the  £aots 
were  disputed  and  the  amount  allowed  and  ac- 
cepted was  stated  to  be  in  f  ulL 

To  the  same  effect  Is  People  v.  Cortland  Oounty 
Suprs.  68  Barb.  138. 

Again  in  Kromer  v.  Helm,  75  K.  Y.  674,  81  Am. 
Bep.  491,  where  the  motion  was  to  set  aside  an  ex- 
ecution issued  upon  a  Judgment,  the  evidence 
showing  an  arrangement  in  writing  between  the 
parties  whereby  the  plaintiff  agreed  to  accept  in 
satisfaction  of  the  Judgment,  If  paid  within  ayi'ar, 
a  certain  sum  in  cash,  and  an  assignment  of  certain 
patent-rights  era  sum  down  and  the  balance  in  in- 
stallments, and  mercbandise  to  be  delivered  in 
amounts  stated,  sufficient  with  the  cash  payments 
to  reduce  the  Judgment  to  the  sum  agreed  to  be 
taken  and  an  assignment  of  the  paten^  rights;  that 
the  defendant  performed  this  latter  alternative 
agreement  until  the  Judgment  was  reduced  as  spec- 
ified, the  payments  being  taken  by  the  plaintiff 
without  objection,  and  that  the  defendant  offered 
an  executed  assignment  which  was  refused  and  ex- 
ecution was  issued  against  the  plaintiff  in  the  pres- 
ent action,— the  court  held,  that  the  plaintiff  in  the 
present  action  bad  no  ground  for  relief  as  the  Judg- 
ment was  not  satisOed  the  accord  being  executory 
and  not  executed,  and  that  the  taking  of  merchan- 
dise mlsed  no  distinction  upon  the  circumstances 
to  take  the  case  out  of  the  general  rule,  that  an 
unexecuted  accord  cannot  be  treated  as  a  sarisfao- 
tion. 

And  where  the  plaintiff  had  a  claim  against  the 
defendant  for  one  third  of  the  net  profits  of  an  en- 
terprise in  which  they  were  Jointly  interested  and 
upon  his  demanding  an  amount  from  the  defend- 
ant, received  one  including  therein  an  item  claimed 
as  due  to  the  defendant  as  compensation  for  serv- 
ices, and  enclosing  a  check  for  the  plaintifPs  pro* 
portion  of  the  balance  alter  deducting  such  com* 
peosallon,  which  the  plaintiff  received  and  credited 
on  account  bringing  suit  for  the  balance—the  court 
held,  that  there  was  no  aocord  and  satisfaction  ai 
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«atab1{8h  a  defense  of  tbis  cliaracter,  there 
must  be  present  in  the  transaction  upon  -which 
it  rests  all  the  elements  of  a  complete  agree- 
ment,— a  lawful  subject-matter,  a  sufficient 
-consideration,  and  the  aggregatio  mentium 
or  mutual  assent  of  the  parties.  The  original 
•contract,  which   the  law   implied,  was  an 


agreement  on  the  pnrt  of  the  defendant  to  pav 
the  plaintiff  what  his  services  were  reasonably 
worth.  From  the  very  nature  of  the  case  a 
further  agreement  must  be  reached  by  the  par- 
ties, fixing  the  value  of  the  services,  or  else  re- 
sort must  be  had  to  a  judicial  determination 
for  that  purpose.    The  plaintiff  accordingly 


there  was  no  settlement  or  agreement  to  com- 
promise an  unliquidated  or  disputed  claim,  and 
tbat  there  was  a  irood  cause  of  action  for  the  bal- 
•anoe.   Tompkins  v.  UiU,  145  Mass.  879. 

Id  8t.  Louis,  Ft  8.  ft  W.  Et.  Go.  v.  Davis,  86  Kan. 
464.  when  the  question  arose  upon  the  claim  of  the 
•appellee  for  services,  which  the  appellant  claimed 
was  satisfied  by  an  accord  and  satisfaction  by  re- 
•oeipt  by  the  appellee  of  'a  smaller  sum  than 
claimed  for  which  a  receipt  was  iriven  *in  full  for 
all  services  rendered,**  the  appellee  claiming  tbat 
acthe  time  of  sifirnlng  and  givlnir  the  same  he  pro- 
tested both  verbally  and  in  writinar  that  it  was  not 
•a  complete  satisfaction  and  that  be  stiU  claimed 
compennation  for  services  In  other  named  cases 
irhich  were  those  involved  in  the  present  action, 
•^the  court  held,  that  the  part  payment  was  no  ex- 
tingulsbmeDt  of  the  debt,  stating  that  before  the 
payment  could  operate  as  a  satisfaction  It  must  not 
only  appear  that  there  was  some  new  consideration 
for  the  agreement  to  accept  a  smaller  sum  In  ex- 
tinguishment, but  also  tbat  there  was  a  mutual 
agreement  that  the  same  should  be  accepted  in  dis- 
charge of  the  entire  debt. 

In  this  case  it  further  appeared  that  the  appellee 
had  in  one  instance  taken  the  personal  check  of 
the  appellant^s  superintendent,  for  a  smaller  sum 
than  the  amount  of  bis  claim  in  that  particular 
branch  of  case8.giviDg  a  receipt  for  the  full  amount, 
protesting  at  the  time  that  he  did  not  Intend  to  be 
•swindled  out  of  the  balance  of  it,  in  answer  to 
which  he  was  told  to  *'sign  that  receipt  **  and  **tbe 
Iwlance  will  be  all  right.** 

And  in  Miller  y.  Holden,  18  Vt.  387,  where  the  evi- 
dence showed  the  plaintiff  sued  the  defendant  who 
offered  a  leas  sum  by  way  of  payment,  the  plaintiff 
refusing  the  sum  in  settlement  but  offering  to  take 
-the  same  on  account  of  the  full  amount,  the  de- 
fendant stating  that  he  would  not  have  it  so,  and 
on  a  suggestion  being  made  that  it  would  make  no 
difference  to  the  result  if  the  court  should  find 
more  due,  the  plaintiff  accepted  the  amount,— the 
court  held  there  was  no  payment  in  accord  and  sat- 
isfaction, and  that  the  plaintiff  had  a  valid  claim  to 
the  balance  found  due  by  the  referee. 

The  court  distinguished  this  case  from  McGlynn 
T.  Billings,  16  Yt.  899,  mpra. 

In  Obemdorf  v.  Union  Bank  of  Baltimore,  81  Md. 
1S8, 1  Am.  Rep.  81,  where,  at  the  time  of  compro- 
■mlse,  notes  were  overdue,  and  it  did  not  appear  that 
there  was  any  legal  consideration  for  the  relin- 
'Quishment,  on  the  part  of  the  bank,  of  the  balance 
-due  on  them,  after  the  receipt  of  one  half  their 
face  value,  nor  was  there  any  deed  of  composition 
•Bor  release  under  seal,  that  would  import  consider- 
ation, but  a  mere  parol  agreement,- the  court  held 
tbat  the  debt  could  not  be  thereby  discharged,  as 
the  payment  of  less  than  the  whole  amount  of  the 
debt  was  not  a  satisfaction  except  it  oould  be  shown 
"by  some  agreement  founded  upon  a  valid  and  suf- 
ficient consideration,  there  being  no  consideration 
In  contemplation  of  law  for  a  promise  that  a  less 
•aum  shall  be  received  in  satisfaction. 

So  in  Miller  v.  Coates,  66  N.  T.  609,  where  the 
plaintiff  had  acted  as  the  defendant*s  representa- 
tive pursuant  to  an  agreement  whereby  the  latter 
was  to  pay  his  passage  expenses,  a  certain  yearly 
■amount  for  personal  expenses,  furnish  goods  and 
pay  the  business  expenses,  under  which  there  was 
a  considerable  sum  due  plaintiff  who  being  bard 


up  was  induced,  in  order  to  get  money,  from  the  de- 
fendant who  had  refused  payment,  to  accept  a 
smaller  sum  and  give  a  receipt  in  full,  releasing 
and  withdrawing  all  claims  under  the  agreement, 
—the  court  held  that  such  receipt  was  not  conclu- 
sive as  between  the  parties,  as  it  showed  no  com- 
promise or  attempt  to  settle  and  adjust,  and  was 
not  therefore  any  accord  and  satisfaction  and  fur- 
nished no  oousideration  for  an  agreement  not  to 
make  any  further  claim. 

In  the  above  case  the  court  cited  and  relied  upon 
Ryan  v.  Ward,  48  N.  Y.  204, 8  Am.  Rep.  539,  previ- 
ously noted  in  this  annotation. 

Again  in  Beardsley  v.  Davis,  62  Bartk  1S8,  where 
the  defendants  as  f  accors,  who  had  agreed  to  insure 
property  consigned  to  them,  conceded  their  liabil- 
ity to  account  for  all  that  they  received  from  the 
insurance  and  placed  the  amount  received  to 
the  credit  of  the  plalntlfTs,  with  a  regret  that  it 
was  not  more,  and  a  hope  that  it  would  prove 
satisfactory  to  the  plaintiffs,  who  said  in  re- 
ply: **We  supposed  you  were  nearly  insured  in 
full;  but  if  this  is  aU  we  are  entitled  to,  we  must 
submit,**— drawing  upon  the  defendants  for  the 
amount  which  was  paid,  there  was  no  dispute  about 
this  amount  or  about  the  claim  but  there  was  a  dis- 
pute as  to  the  claim  made  and  litigated  in  the  pres- 
ent action,  and  the  court  held  tbat  the  same  might 
have  been  doubtful,  and  if  so,  was  the  proper  sub- 
ject of  a  compromise  which  would  be  a  good  ao- 
oord  and  satisfaction,  but  that' the  referee  having 
found  from  the  evidence  that  there  was  no  settle- 
ment of  the  accounts  between  the  parties  and  con- 
sequently no  accord  and  satisfaction  the  action  of 
the  plaintiffs  was  well  taken. 

And  in  People  v.  Cortland  County  Suprs.,  40  How. 
Pr.  63,  where  after  action  had  been  taken  by  the 
board  upon  the  relator*s  account  an  order  was 
made  on  the  treasurer,  directing  the  amount 
allowed  him  to  be  paid,  the  order  being  banded  to 
him  by  a  member  of  the  board,  but  refused  by 
him  in  full  with  a  notification  that  he  should  pro- 
ceed for  the  balance,  subsequently  tendering  back 
the  order  which  was  refused  and  afterwards  used 
by  him,  the  court  held  there  was  no  accord  and 
satisfaction  as  he  refused  to  receive  it  in  full. 

In  Miller  v.  Holden,  18  Vt.  837,  where  a  small 
amount  was  tendered  by  the  defendant  for  what 
was  owing,  the  plaintiff  offering  to  accept  it  on  ac- 
count, but  defendant  saying  he  would  **not  have  it 
so,**  and,  upon  a  witness  suggesting  it  would  make 
no  difference  if  plaintiff *8  claim  should  prove  more 
it  was  taken,  and  more  was  found  due  by  the  audi- 
tor, and  the  defendant  excepting  thereto  on  the 
ground  of  an  accord  and  satisfaction,— the  court 
held  that  there  was  no  mutuality,  no  contract  sup- 
ported by  a  suflScieot  consideration,  and  conse- 
quentiy  no  defense. 

Where  money  was  paid  under  the  belief  that  it  was 
in  compromise  of  a  debt,  the  creditor,  by  retaining 
it  after  notice  of  the  erroneous  t)ellef  under  which 
it  was  paid,  and  an  offer  of  rescission  by  the  party 
paying.  Is  not  precluded  from  recovering  the  bal- 
ance.   Steiner  v.  Ballard,  42  Ala.  153. 

And  where  the  plaintUt  claimed  the  balance  of 
commissions  due  to  him,  the  evidence  showing 
that  the  defendant  sent  him  a  check  for  the  amount 
be  calculated  due  in  a  letter  which  should  have  en- 
closed a  voucher  for  the  plaintiff *s  signature,  the 
latter  stating  that  such  amount  was  his  **oommis- 
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sent  1)!8  bin.  In  which  he  expressed  his  own 
views  as  to  the  amouDt  of  compeDBatioD  which 
he  ouffbt  to  have.  Had  the  defendant  re- 
tained it  without  objection,  it  would  in  time 
have  become  an  account  stated,  which  is  a 
species  of  implied  contract,  and  the  law  would 
have  presumed  a  promise  on  his  part  to  pay 


the  turn  charged  in  the  bill.  But  the  defend* 
ant,  while  not  disputmg  the  rendition  of  th» 
services,  objected  to  the  amount  of  the  plain- 
tiff's charges,  and  declined  to  pay  the  bill  ren* 
dered,  but  sent  a  check  for  $400,  stating  that 
it  was  to  be  in  full  satisfaction  of  the  plaintiff's 
claim,  and  in  substance  expressing  the  bop* 


k. 


BioD  DO  the  sale,**  the  plaintiff  replyiosr  that  he 
wanted  more  but  received  no  reply:  that  later  be 
reiterated  his  claim  personally  to  the  defendant 
who  refuged  to  pay;  that  the  check  after  being  held 
for  a  considerable  time  was  cashed  and  a  receipt 
Bent  on  account  **in  part  payment  for  oomralssloos, 
etc.,**— the  court  held  the  claim  for  the  balance 
valid,  as  no  presumption  of  consent  to  satisfy  the 
debt  could  possibly  arise  under  such  circumstances, 
and  without  it  there  was  no  accord  and  satM ac- 
tion.   NasBoly  V.  Tomlinson,  66  Hun,  481, 

Oomposftion  arrangemenU, 

Another  exception  to  the  general  doctrine  Is  to 
t>e  found  in  the  case  of  a  composition  by  a  debtor 
with  bis  creditors,  in  which  they  a^ree  to  accept 
less  than  their  demands.  Buch  an  agreement.  If 
entered  into  by  a  debtor  with  a  number  of  his 
creditors,  each  acting  on  the  faith  of  the  engage- 
ment of  the  others,  will  be  binding  upon  them,  for 
each  in  that  case  has  the  undertaking  of  the  rest  as 
a  consideration  of  his  undertaking.  White  v. 
KuntB,107N.Y.618. 

The  beneflolal  consideration  to  each  creditor  is 
the  engagement  of  the  rest  to  forbear.  WiUiams 
V.  Oarrington.  1  Hilt.  61ik. 

Bvery  such  deed  Is  in  its  spirit,  if  not  in  its  terms, 
an  agreement  between  the  creditors  themsel yes,  as 
well  as  between  them  and  the  debtor:  an  agree- 
ment that  each  shall  receive  the  sum  or  the  security 
which  the  deed  stipulates  to  be  paid  or  given  and 
nothing  more,  and  that  upon  this  consideration, 
the  debtor  shall  be  wholly  discharged  from  all  the 
debts  then  owing  to  the  creditors  who  sign  the 
deed,    fireck  v.  Cole,  4  Sandf .  79. 

In  Harrison  v.  Gamble.  (SO  Mich.  98,  the  court 
held  that  the  mere  agreement  of  a  creditor  to  ao- 
cept  a  composition,  or  a  part  of  a  debt,  in  payment 
thereof  did  not  free  the  debtor  from  liability  for 
the  whole  sum,  unless  the  agreement  was  execut- 
ed. 

8o  in  Fitch  V.  Sutton,  6  Bast,  280L  where  the  de- 
fendant had  compounded  with  his  creditors,  and 
paid  all,  moluding  the  plaintiff,  a  percentage,  for 
which  the  plaintiff  bad  given  his  reoeipt  in  full. 
Lord  Bllenborough  said:  **It  cannot  be  pretended 
that  a  receipt  In  part  only,  though  expressed  to  be 
in  full  of  all  demands,  must  have  the  same  opera- 
tion as  a  release.  It  is  impossible  to  contend  that 
acceptance  of  La  percentage]  is  an  extinguishment 
of  a  debt.  There  must  be  consideration  for  the  re- 
linquishment of  the  residue,  something  collateral, 
to  show  a  possibility  of  advantage  to  the  party  re- 
linquishing his  further  claim,  otherwise  the  agree- 
ment is  nudum  pactumJ** 

In  the  later  case  of  Lewis  v.  Jones,  4  Bam.  ft  0. 
108,  where  the  creditor  had  agreed  to  receive  a 
oomposition  for  his  debt,  upon  having  the  note  of 
the  debtor^s  father  therefor,  which  he  received,  the 
court  held  that  the  agreement  operated  as  a  satis- 
faction the  seomrlty  being  a  new  consideration. 

And  in  Humiston  v.  Smith,  Zi  Cal.  129,  the  court 
held  that  as  between  a  debtor  and  a  single  creditor 
an  agreement  to  accept  less  than  the  f  uU  amount 
of  the  debt  is  void,  but  that  on  an  agreement  be- 
tween a  debtor  and  several  creditors  the  engage- 
ment of  one  is  the  consideration  for  that  of  the 
others,  and  renders  the  agreement  valid. 

It  is  the  essential  element  of  such  an  agreement 
that  there  should  be  the  mutual  understan  ling, 
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among  all  who  become  parties  to  such  a  deed,  that 
each  is  to  take  the  composition  agreed  upon,  and 
forbear  further  to  pressor  insist  upon  their  clainuu 
Williams  V.  Garrington,  1  HUt.  Slfi.  following  Low* 
V.  Bglnton,  7  Price,  604:  Cockshott  v.  Bennett,  2  T. 
R.  768:  Good  v.  Chessman,  2  Bam.  Ar  Ad.  8S8w 

But  it  is  not  necessary  that  a  oomposition  deed 
should  be  actually  signed  by  the  par^  in  order  to 
make  the  composition  valid. 

If  the  claim  of  the  creditor  is  a  simple  oontract 
a  parol  agreement  to  compromise,  by  which  other 
creditors  are  led  also  to  com  promise  upon  the  faith 
of  such  a  parol  agreement,  is  valid,  anddischargea 
the  debt.  Williams  v.  Garrington,  supra:  Bradley 
V.  Gregory,  2  Oampb.  88S;  Stein  man  v.  Magnua,  Id. 
124;  Fellows  v.  Stevens,  24  Wend.  294. 

There  must,  however,  in  every  case  be  a  pay* 
ment  and  acceptance,  otherwise  there  will  be  no 
valid  composition.  Heath  cote  v.  Crookshanks,  t 
T.  R.  24. 

In  White  V.  Kunts,  107  N.  Y.  518,  the  question 
was  raised  upon  a  oomposition  deed  executed 
for  the  benefit  of  creditors,  the  court  stating 
the  rule  with  respect  to  such  agreements  to  be, 
that  they  form  an  exception  to  the  general  nil^ 
of  law  that  the  acceptance  of  a  less  sum,  or  an 
agreement  to  accept  it,  does  not  bar  a  demand 
for  a  greater  sum;  such  agreements,  if  entered 
into  by  a  debtor  with  a  number  of  orediton» 
each  acting  on  the  faith  of  the  engagement  of  the 
others,  will  be  binding  upon  them,  for  each  in  that 
case  has  the  undertaking  of  thereat  as  a  considera- 
tion for  his  own  undertaking. 

A  composition  by  a  debtor  in  flailing  olronm* 
stances,  by  which  the  'creditors  agree  to  aooept  a 
oertam  percentage  of  their  debts,  whether  past  due 
or  running  to  maturity,  in  discharge  of  the  whole, 
is  a  well-settled  exception  to  the  rule.  MUlfken  v. 
Brown,  1  Rawie,  897;  Wescott  v.  Waller,  47  Ala.  488. 

In  Laird  v.  Campbell,  92  Pa.  470,  the  court  stated 
that  it  was  settled  law  in  that  state,  that  a  compo- 
sition agreement  between  a  debtor  and  his  credit- 
ors was  valid  and  binding  on  ail  parties  thereto, 
unless  it  should  appear  that  the  agreement  was 
contingent  upon  all,  or  a  certain  number  of  tb» 
creditors  uniting  therein,  or  that  the  debtor  bad 
failed  to  comply  with  the  terms  of  the  composition* 
the  consideration  being  the  undertaking  of  the 
creditors  to  release  their  common  debtor  from  a 
portion  of  their  respective  demands. 

And  in  Norman  v.  Thompson,  4  Kxch.  75S,  where 
the  question  was  raised  in  reference  to  aoomposl> 
tion  with  creditors,  as  to  whether  an  agreement 
to  accept  a  oomposition  is  binding  upon  those 
parties  who  enter  into  that  agreement,  the  court 
held,  that  there  was  no  ground  for  doubting  that 
such  an  agreement  was  binding,  as  it  was  a  good 
consideration  for  one  to  give  up  part  of  his  claim, 
that  another  should  do  the  same. 

So  where  a  debtor  wrote  to  his  creditor  stating 
that  he  Intended  to  pay  the  amount  due,  and  that 
be  had  sold  his  property,  and  made  an  assignment 
to  pay  his  debts  which  would  be  carried  out  as  eoon 
as  possible,  and  calling  the  creditor's  attention  to 
the  fact  that  the  debt  owing  to  him  was  not  the 
debtor's  own,  and  upon  this  letter  the  creditor  ac- 
cepted the  assignment  and  received  hto  dividend, 
bringing  action  for  the  balance  due,— the  court  heM 
that  the  acceptance  In  writing  of  the  terma  of  theas* 
signment,  and  especially  the  receipt  for  ttie  divi* 
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that  the  plaintiff  woald,  upon  reflection,  agree 
with  bim  that  it  was  the  reasonable  value  of 
his  services.  The  plaintiff  received  and  used 
the  check,  and  had  he  remained  silent,  it 
would  have  been  conclusively  presumed  that 
he  assented  to  the  defendant's  proposition, 
and  had  agreed  to  receive,  and  had  received. 


the  sum  tendered  in  discharge  of  his  debt. 
But  the  tenor  of  the  defendant's  letter  was 
such  as  to  invite  a  reply,  and  while  the  plaintiff 
kept  the  check,  he  sent  another  bill  for  the 
same  amount,  upon  which  he  credited  the 
amount  of  the  check  as  a  part  payment,  leaving 
a  balance,  which  he  still  claimed  to  be  due. 


dends,  wasasufflolent  ooDsideration  to  6apportthe 
atrreemeot  toacoeptin  fuJl,  and  that  neither  theao- 
oeptanoe  nor  the  receipt  need  be  under  seaL  Arnold 
v.  Bailey.  24  S.  a  498,  f ollowinff  I  ennant  v.  Stoney, 
1  Rich.  Uq.  222,  U  Am.  Dec  218 ;  Aiken  v.  Price,  1 
Dudley,  L.  60;  Fitoh  v.  Sutton,  6  Bast.  230;  Piorce 
V.  Jones,  8  a  a  N.  S.  273, 28  Am.  Bep.  288. 

And  where  a  debtor,  unable  to  i>ay  his  debts  In 
full,  afl^eed  with  his  creditois,  and  it  was  mutually 
stipulated,  promised,  and  agreed  that  tbe  creditors 
would  accept  a  certain  proportion  or  share  of  their 
respective  claims  agoinst  the  debtor,  including  tbe 
claim  in  the  present  action,  in  full  payment  and 
satisfaction  thereof,  the  same  being  duly  paid,  and 
received  in  f  uU  payment  satisfaction  and  discharge 
of  the  claim  in  this  action,  the  court  held  that 
there  was  not  only  an  engagement  of  the  plaintifls 
with  other  creditors  to  accept  a  composition  which 
was  a  sufficient  conaideratioD,  but  tbe  defendant, 
relying  upon  the  agreement,  compromised  and  re- 
duced their  demand  against  another  party,  and 
sacnifloed  a  portion  of  it  that  tbe  money  might  be 
paid  to  liquidate,  as  stipulated,  the  plaintiib*  debt 
among  others.  Murcbie  v.  Mclntlre,  iO  Minn.  831, 
following  ^e  V.  Valentine,  28  Minn.  102. 

The  same  conclusion  was  reached  in  Wilks  v. 
Slaughter,  49  Ark.  286,  and  in  Union  Pac  B.  Go.  v. 
Anderson,  11  Oolo.  298. 

In  Stelnman  v.  Magnus,  11  East,  800,  where  the 
defendant  had  arranged  with  his  creditors  to  ac- 
cept a  certain  percentage  of  tbelr  several  de- 
mands, and  to  release  tbe  remainder  in  considera- 
tion that  half  the  composition  should  be  secured 
by  a  third  party,  himself  a  creditor,  the  same  being 
given  and  paid  when  due,  the  court  held  the  agree- 
ment binding  even  though  not  under  seal  and 
although  the  plaintiff  was  the  last  to  sign,  and  there 
was  no  evidence  of  his  having  induced  any  of  the 
others  to  sign,  and  a  complete  bar  to  the  plaintUTs 
•otion  for  the  balance. 

And  in  Watkinson  v.  Inglesby,  6  Johns.  886, 
where  the  action  was  in  assumpsit  upon  promissory 
notes,  the  defendants  pleading  an  agreement  with 
their  creditors,  among  whom  was  the  plaintlif,  to 
■flsign  all  their  stock  in  tradeand  outstanding  debts. 
In  consideration  whereof  the  plaintiff  promised  to 
receive  tiie  same  in  foil  satisfaction  of  tbe  debt, 
and  averring  tbe  delivery  of  their  stock,  etc.,  for 
the  use  and  benefit  of  the  plaintiff  and  their  other 
creditors  and  the  receipt  of  the  same  in  full  satis- 
faction of  the  debts  due,  the  court  held  that  ac- 
cord and  satisfaction  was  a  good  plea,  and  that  the 
delivery  of  tbe  stock  in  trade  was  a  sufficient  con- 
sideration for  the  promise. 

So  in  Baton  v.  Lincoln,  18  Mass.  424,  where  the 
debtor  being  in  failing  circumstances  called  his 
creditors  together  and  they  appointed  one  of  their 
number  to  receive  and  scU  his  property  and  di- 
vide the  proceeds  in  proportion  to  the  amount  of 
their  respective  demands  and  to  free  the  debtor 
from  all  further  claims  of  the  same,  no  matter 
'wbether  the  full  amount  of  their  claims  were  real- 
ized or  not,  all  but  one  creditor  and  the  debtor 
subsequently  executing  a  deed  to  this  effect,  the 
court,  upon  an  action  by  a  credit-or  upon  a  promis- 
sory note  held  by  him,  declared  him  barred  by  the 
oompromise,  even  though  one  creditor  refused  to 
sifirn  the  deed  there  being  no  provision  that  it 
sbould  be  signed  by  aU,  and  though  it  was  not 
flisned  by  the  debtor  himself,  the  execution  and 
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delivery  by  the  debtor  pursuant  to  his  agreement 
and  the  acceptance  of  the  deed  by  the  agent  of  the 
creditors,  and  the  sale  of  tbe  property,  being  a 
complete  execution  of  the  contract  on  both  sides, 
and  further  that  the  facte  sustained  a  good  plea  of 
accord  and  satisfaction,  inasmuch  as,  tLough  the 
plaintiff  refused  to  receive  his  dividend  of  the  pro- 
ceeds yet  his  agent  had  received  the  equivalent 
for  the  discharge,  which  was  promised,  when  he 
took  the  deed  of  the  defendant's  property. 

In  Gifford  v.  Allen,  8  Met.  256,  suit  was  brought 
upon  a  Joint  and  several  promissory  note  of  which 
the  defendant  was  surety.  The  evidence  showed 
that  the  principal  had  executed  an  assignment  for 
the  benefit  of  his  creditors  who  had  by  deed  agreed 
to  accept  a  certain  amount  In  liquidation  of  tbeir 
claims  and  to  give  time  for  pasrment,  such  deed 
not  to  be  valid  unless  signed  by  all  the  creditors, 
the  plaintiffs  signed  the  agreement  which  was  not 
signed  by  one  other  creditor  except  by  his  as- 
signee, he  having  also  assigned,  and  tbe  court  held 
that  the  signature  of  such  assignees  was  a  sufficient 
performance  of  the  condition. 

Where  an  agreement  was  entered  into  by  a  debt- 
or and  his  creditors  stipulating  that  all  the  credit- 
ors signing  the  deed  should  accept  a  certain  per- 
centage'in  full  satisfaction  and  discharge  of  their 
debts  provided  tbe  other  creditors  would  do  the 
same,  and  also  that  the  debtor  sbould  find  security 
within  a  given  time,  and  after  one  creditor  had 
refused  to  come  in  with  the  others,  the  plaintiff  re- 
ceived tbe  security  from  the  debtor  giving  him  his 
discharge  therefor,  the  court  held  him  bound 
thereby  and  that  the  same  was  a  complete  accord 
and  satisfaction.    Dauchy  v.  Goodrich,  20  Vt.  127. 

In  Mullin  V.  Martin,  28  Mo.  App.  687,  where  the 
plaintiff,  tbe  defendant,  and  all  tbe  creditors  of 
the  latter,  entered  into  an  agreement  in  writing 
that  the  creditors  would  accept  forty  per  cent  of 
the  amount  of  their  respective  claims,  in  notes  of 
the  defendant  payable  at  specified  times  in  satis- 
faction of  their  original  daims.  which  notes  tbe 
debtor  should  pay,  the  notes  being  executed  and 
accepted  by  the  plaintiff  and  the  other  creditors, 
and,  some  not  being  paid  at  maturity,  the  plaintiff 
sued  for  the  whole  of  his  original  claim,— tbe  court 
held,  that  there  were  many  exceptions  to  the  gen- 
eral doctrine,  among  which  was  the  case  of  the 
creditor  acting  upon  a  consideration  Independent 
of  the  partial  payment,  such  being  the  case  of  a 
composition  with  creditors  within  which  exoeptioa 
the  case  felL  Morris  Canal  &  Bkg.  Co.  v.  Van 
Yorst,  21 K.  J.  L.  119,  followed. 

The  court  distinguished  this  case  from  Bertiaux 
V.  Dillon,  20  Mo.  App.  003,  upon  the  ground  that  in 
the  case  at  bar  there  was  an  express  stipulation 
that  the  notes  should  be  in  complete  satisf  action  of 
the  original  indebtedness. 

The  court  further  distinguished  the  case  from 
that  of  Pupke  v.  Churchill,  16  Mo.  App.  831,  upon 
the  ground  that  in  this  last  case  the  composition 
was  governed  by  tbe  bankruptcy  act,  and  the  agree- 
ment contained  a  clause  whereby  the  debtor  stipu- 
lated that  any  failure  on  his  part  to  pay  the  notes 
or  the  insurance  premiums  according  to  the  terms 
of  the  composition,  should  work  a  release  of  the 
creditor*6  acceptance. 

In  Mackenzie  v.  Mackenzie,  16  Ves.  Jr.  872,  a  bond 
creditor,  who  had  Joined  in  a  composition,  where- 
by the  debtor  gave  notes  secured  in  a  manner  sat- 
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The  just  iDference  to  be  drawn  from  this  com- 
municatioD  was  that  he  declined  to  accept  the 
check  in  fall  payment,  but  had  appropriated 
it  as  a  partial  payment  of  bis  claim,  and  the 
defendant  undoubtedly  so  understood  it.  Had 
he  tben  remained  silent  it  mi/^ht  have  been 
presumed  that  he  assented  to  the  use  which 


the  plaintiff  had  made  of  the  check,  and  in 
time  would  have  become  bound  to  pay  the 
balance,  as  upon  an  account  stated;  but  the 
defendant  at  once  notified  the  plaintiff  that  be 
had  sent  the  check  upon  condition  (bat  it 
should  be  received  in  full  payment  of  bis  bill, 
and  that  he  could  not  assent  to  any  other  ap- 


Utfaotory  to  the  creditor,  was  restrained,  even 
thouffh  there  had  been  a  default  In  the  payment  of 
the  notes,  from  prooeedlnr  for  the  full  debt. 

And  In  Brown  v.  Eornham,  48  Minn.  817,  the 
court  held  that  the  mutual  agreement  under  seal 
entei-ed  Into  between  the  debtor  and  his  creditors 
whereby  he  agreed  to  surrender  and  transfer  cer- 
tain property  to  the  trustee,  for  disposal  and  divis- 
ion among  his  creditors  in  satisfaction  and  dis- 
charge of  their  claims,  was  a  valid  deed  and  a  bar 
to  any  action  for  the  balance  due  upon  the  original 
debt,  as  each  creditor  mu9t  be  presumed,  on  enter- 
ing into  such  an  arrangement,  to  act  on  the  faith 
of  the  engagement  of  the  others,  the  obligation  of 
the  rest  to  forbear  being  the  beneficial  considera- 
tion. White  V.  Kuntz,  107  N.  Y.  618;  Perkins  v. 
Lockwood,  100  Mass.  260, 1  Am.  Bep.  103;  Good  v. 
Cbeeemao,  2  Bam.  ft  Ad.  328;  Goodrich  v.  Stanley, 
24  C!onn.  018,  followed. 

In  the  following  cases,  however,  the  courts  held 
that  the  acceptance  ot  a  le88  amount  by  way  of 
composition  was  not  to  bar  a  subsequent  recovery 
of  the  balance  of  the  original  claim: 

Where  there  was  an  agreement  between  a  debtor 
and  his  creditors  for  the  acceptance  of  fifty  per 
cent  of  their  claims  in  consideration  of  the  other 
creditors  doing  the  same,  the  amount  to  be  paid 
one  half  thereof  when  all  the  creditors  consented, 
and  the  balance  in  a  given  time  secured  by  the  note 
of  a  third  party,  with  the  option  to  pay  such  last- 
named  amount  in  cash,  the  depositing  in  a  bank  of 
an  amount  equivalent  to  the  agreed  percentage 
and  notification  by  the  debtor^s  attorney  to  the  at- 
torney of  one  of  the  creditors  of  the  fact,  and  that 
the  money  would  be  paid  upon  a  deposit  in  the 
bank  by  the  creditor  of  his  receipt  acknowledging 
satisfaction  in  fuU  was  held  not  an  uncoiidl- 
tionai  offer  to  pay  the  composition  and  did  not 
prevent  recovery  of  the  whole  amount  due  to  the 
creditors.    Melhop  v.  Tathwell,  74  Iowa,  67L 

In  Boyd  v.  Hind,  1  Hurlst.  A  N.  0 :8,  where  the 
facts  showed  that  the  defendant  had  called  a  meet- 
ing of  his  creditors,  the  plaintiff  being  present 
thereat,  but  that  no  arrangement  for  a  composi- 
tion was  arrived  at,  and  that  subsequently  a  com- 
position paper  signed  by  several  of  the  creditors 
was  shown  to  the  plaintiff,  who  still  refused  to 
sign  unless  and  until  a  certain  other  creditor  had 
signed;  that  such  creditor  was  induced  to  sign,  and 
upon  the  paper  being  again  presented  to  the  plain- 
tiff he  again  refused  to  sign  and  persisted  in  his  re- 
fusal in  spite  of  all  remonstrances,  bringing  action 
for  his  claim,— the  court  held  that  there  was  no 
evidence  of  the  plaintiff^s  having  induced  the  cred- 
itor to  sigrn  on  the  faith  of  the  plaintiff *s  promise 
to  sign  afterwards,  and  that  even  if  there  was  proof 
of  such  inducement  it  could  not  avail  the  defend- 
ant in  the  present  action  as  the  paper  writing  in 
question  was  only  to  be  good  and  binding  as  bc»- 
tween  the  creditors  who  signed. 

In  this  case  the  court  h^d  the  law  as  to  defenses 
founded  upon  oompositions  between  a  debtor  and 
his  creditors  to  be  well  defined  in  Good  t.  C9iees- 
man,  2  Barn,  ft  Ad.  828. 

So  in  Allen  v.  Roosevelt,  H  Wend.  100,  where  the 
debtor  assigned  all  his  property  to  bis  own  trustee 
and  provided  that  bis  creditors  might  come  in  as 
directed,  on  certain  terms,  those  not  complying  be- 
ing defied,  and  those  coming  in  and  taking  a  divi- 
dend impliedly  agreeing  to  comply,— the  court  held 
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that  such  an  assignment  was  do  consideration  for 
the  implied  agreement  by  the  creditors,  that  being 
already  complete,  and  Independent  of  them;  but 
it  was  the  debtor's  agreement  that  the  assignee 
should  pay  the  creditors  electing  to  oomd  In,  and 
was  therefore  no  satisfaction  of  the  debt;  there  be- 
ing no  new  consideration,  and  that  therefore  the 
action  lay  for  recovery  of  the  balance  doe. 

And  in  Ounan  v.  Bummell,  118  Mass.  48S,  where 
the  facts  showed  that  the  pUUntlflS  were  holdeis  of 
defendant's  note,  and  that  the  defendant's  counsel 
bad  called  upon  plaintiffs  and  informed  them  of  de- 
fendant's insolvency,  that  the  whole  of  his  proper- 
ty was  mortgaged,  offering  a  composition  in  settle- 
ment, which  was  refused,  the  offer  was  renewed  to 
piaindflS*  counsel  and  again  refused,  and  action 
commenced,  the  mortgagee  afterwards  oonsenttog 
to  a  conveyance  of  the  property  to  a  trustee  for 
distribution  pro  rata  among  the  creditors,  includ- 
ing the  plaintiffs  and  the  mortgagee,  the  plaintifb 
being  informed  thereof  by  letter,  but  not  of  the 
terms  and  conditions  of  the  deed,  and  the  trustee 
having  fairly  reaUzed,  divided  the  proceeds  among 
the  creditors,  sending  the  plaintiffs  their  propor- 
tion *'in  full  settlement*'  of  thehr  ^'account,"  the 
plalntifTS  using  the  money  and  proceeding  tore- 
cover  the  balance,— the  court  held,  that  the  plain- 
tiffs had  a  good  cause  of  action  as  the  facts  in  this 
case  failed  to  show  any  new  oonslderation  offered 
and  accepted  by  the  plaintiffs,  that  the  letter  en- 
dosing  the  dividend  *in  settlement"  implied  that 
the  money  was  realized  from  the  debtor's  estate 
only,  and  the  plaintiffs'  knowledge  of  the  purport 
of  the  conveyance  to  the  trustee  by  which  they 
derived  any  new  benefit  supporting  a  new  consid- 
eration, and  that  the  only  evidence  they  had  was 
consistent  with  the  idea  that  the  money  came 
wholly  from  the  debtor^s  interest. 

So  in  Daniels  v.  Hatch,  21 N.  J.  L.  801, 47  Am.  Dee. 
109,  the  question  arose  upon  the  promise,  made  by 
the  creditor  to  his  debtor  who  had  executed  a  com- 
position deed  and  adsignment,  to  accept,  by  -jnj 
of  compromise,  a  sum  less  than  was  actually  due 
in  full  discharge  of  hfs  debt,  the  debtor  contending 
that  such  promise  was  a  discharge  and  satisfactioa 
of  the  original  debt,  or  might  be  set  up  in  bar  as 
an  accord  and  satisfaction  of  the  whole  claim,  the 
court  held  the  debtor  liable  for  the  full  amount 
and  the  defense  bad.  As  the  creditor  never  be- 
came a  party  to  the  compromise  but  only  prom- 
ised to  do  so,  he  acquired  no  rights,  derived  no 
benefit  from  the  deed,  and  it  was  not  shown  that  his 
promise  induced  the  other  creditors  or  any  of  them 
to  become  parties  to  the  deed. 

Where  the  creditors  of  a  debtor  agreed  to  accept 
fifty  cents  on  the  dollar  for  their  respeodve  claims 
against  him,  ^'in  full  settlement,**  the  same  to  be 
paid  in  three,  six,  and  nine  months  from  the  date 
of  the  instrument,  with  interest  at  a  given  rate, 
'^secured  by  notes  with  good  approved  security .** 
the  agreement  **to  be  consummated  within  thirty 
days,"  otherwise  the  arrangement  tobe  **  void,**— 
the  court  held  in  an  action  to  recover  the  debt  in 
toto  that  it  must  be  shown  that  the  whole  of  the 
creditors  bad  acted  upon  the  agreement  or  it  was 
no  defense  by  way  of  accord  and  aatlsfaotioai 
Evans  v.  Gallantine,  Of  Ind.  887. 

To  the  same  effect  is  the  case  of  Ifalconbary  v. 
Kendall,  70  Ind.  200. 

Where,  however,  the  defendant  did  not  deliver  to 
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plication  of  the  money,  and  that  tbe  plaintiff 
must  either  keep  ii  upon  that  condition,  or 
imroediately  return  it.  It  is  of  no  sicfnificance 
in  this  case  that  the  remittance  was  by  check. 
Both  parties  treated  it  as  money,  and  upon  the 
receipt  of  this  letter  tbe  plaintiff  had  but  a 
single  alternative  presented  for  his  action, — 


the  prompt  rentoration  of  tbe  money  to  his 
debtor,  or  the  complete  extinguishment  of 
the  debt  by  it^  retention.  Tbe  tender  and  the 
condition  could  not  be  dissevered.  Tbe  one 
could  not  be  taken,  and  the  other  rejected. 
The  acceptance  of  the  money  involved  the  ac- 
ceptance of  the  condition,  and  the  law  will  not 


tbe  plaintiff,  or  to  his  creditora,  or  to  any  trustee 
for  ihem,  bis  debts  or  effects,  or  any  part  thereof, 
nor  procure  any  third  person  to  ^rive  security  or 
pay  anythlnflr,  and  no  composition  deed  was  slirned 
by  any  creditor,  nothioflr  paid  to  any  creditor,  and 
no  release  signed,  tbere  belntr  a  bare  agreement 
for  a  composition,  tbe  court  held  there  was  no  ac- 
cord and  satisfaction.   Wheeler  v.  Wheeler,  11 V t. 

And  where  a  debtor  agreed  with  several  of  his 
creditors  to  compromise,  and  also  agreed  with  an- 
other of  bis  creditors,  to  take  a  similar  amount, 
which  he  paid  taking  a  receipt  in  full;  and  agreed 
to  pay  a  further  sum  when  tbe  compromise  pro- 
ceedings were  closed  for  which  he  gave  his  note, 
aoch  engagement  never  being  carried  out,  the 
court  held  that  tbe  creditor  could  recover  the  bal- 
ance of  his  debt  there  being  no  consideration  for 
tbe  promise  as  it  was  not  shown  that  the  other 
cnreditors  v^ere  induced  to  consent  by  reason  of  the 
acceptance  of  the  composition  by  tbe  plaintiff. 
Williams  v.  Carrlngton,  1  Hilt,  515. 

In  Hayes  ▼.  Davidson,  70  N.  G.  G73,  where  suit  was 
brought  upon  a  promissory  note  and  alleged  that 
after  giving  the  same,  the  defendants  executed  a 
deed  of  trust  to  secure  their  creditors,  under  which 
thcr  property  was  sold  and  aU  the  creditors  paid 
except  the  plaintiff,  and  that  the  defendants  bad 
then  tunds  in  hand  to  pay  plaintiff^  demand,  and 
further,  that  of  the  trust  funds  the  defendants  or 
their  trustee  assigned  to  one  of  the  other  defend- 
ants a  note  In  payment  of  a  debt  not  secured  by 
the  deed,— the  court  held,  the  defendants  contend- 
ing that  the  plaintiff  had  agreed  with  them**  to 
compromise  his  debt  on  as  favorable  terms  as  any 
of  the  other  creditors  would  compromise  upon,'* 
that  inasmuch  as  it  did  not  appear  that  the  other 
creditors  acted  in  concert  with  the  plaintiff  and  re- 
I'^nsed  any  portion  of  their  debts  in  consequence 
of  his  promise  to  do  so,  nor  that  they  were  preju- 
diced or  surprised  by  the  refusal  of  the  plaintiff  to 
accept  less  than  his  whole  debt,  the  promise  was 
without  consideration  and  therefore  void. 

In  this  case  the  court  stated  the  rule  with  regard 
to  compromises  with  creditors  to  be  that  if  the 
plaintiff  had  by  his  promise  to  compromise  and 
take  less  than  the  whole  of  his  demand  induced 
any  other  creditor  to  accept  a  composition  and 
discharge  the  defendants  from  further  liability,  he 
oould  not  afterwards  enforce  his  daim,  since  It 
would  be  a  fraud  upon  that  oreditor.  Wood  v. 
Roberts,  2  Btark.  417. 

So  in  Loney  v.  Bailey,  48  Md.  2B,  where  the  de- 
fense arose  under  a  deed  of  assignment  and  release 
for  the  benefit  of  oreditora,  the  evidence  showing 
that  a  bill  had  been  filed  between  the  partners  for 
a  receiver  and  for  an  adjustment  of  the  affairs  of 
the  firm  to  which  bill  tbe  creditors  were  not  par- 
ties, but  under  which  a  receiver  was  appointed 
who  reported  a  proposition  for  a  sale  of  tbe  part- 
Dership  property  and  filed  an  agreement  between 
the  partners  and  many  of  their  creditors  absenting 
to  and  recommending  the  sale,  the  creditors  cov- 
enanting and  agreeing  that  in  consideration  of  the 
■ale  and  of  the  dividends  to  be  received  therefrom 
they  did  and  would  forever  acquit,  discharge,  and 
release  the  firm  and  the  members  individually  from 
all  balance  due  on  the  claims,  but  this  agreement 
was  never  sifirned  by  the  plaintiffs,  although  the  sale 
WDM  authorized  by  the  court  and  the  receiver  di- 
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rected  to  give  notice  to  creditors  to  file  their 
claims,  which  he  did  and  pursuant  thereto  the 
plaintiffs  filed  their  claim  and  received  their  share 
of  the  proceeds  of  the  sale,  the  court  held  that 
even  though  the  plaintiffs  filed  their  claim  in  pur- 
suance of  tbe  notice  issued  by  the  receiver  and  re* 
ceived  their  dividend  under  the  deed,  yet  there 
was  no  obligation,  legal  or  moral,  on  tbe  plaintifBs 
to  release  and  discharge  the  defendants  upon  re- 
ceipt of  only  a  part  of  what  was  due,  there  being 
no  conveyance  by  the  debtors  stipulating  for  re- 
leases as  a  condition  upon  which  creditors  could 
be  allowed  to  participate  in  the  distribution  of  the 
assets,  the  partners  being  all  insolvent,  following 
and  accepting  the  ruling  of  the  court  in  Allen  v. 
Booceveit,  14  Wend.  IQL 

And  in  Rose  v.  Daniels,  8  R.  L  881,  where  the  de- 
fense was  insolvency  of  the  defendant  and  an  as- 
signment which,  after  providing  for  certain  pre- 
ferred claims,  made  provision  for  the  division  of 
the  tmlance  of  the  assets  among  the  other  creditors 
who  were  to  execute  and  deliver  a  discharge  to  the 
party,  aod  that  the  plaintiff  agreed  and  promised 
to  accept  those  terms,  upon  demurrer,  on  the 
ground  that  the  understanding  was  neither  a  dls* 
charge,  a  release,  nor  an  accord  and  satisfaction* 
there  being  no  new  consideration  for  such  release, 
—the  court  held  the  demurrer  good,  as  there  must 
be  either  a  release  or  an  aooord  and  satisfaction 
in  order  to  discharge  the  debt. 

Again,  in  Perkins  v.  Lookwood,  100  Mass.  219,  1 
Am.  Eep.  106,  where  the  action  was  upon  a  prom- 
issory note  payable  to  plaintiff,  upon  which  was 
indorsed  a  memorandum  to  tbe  effect  that  a  cer- 
tain sum  had  been  received  on  account,  as  tbe  first 
installment,  being  10  per  cent  of  said  note,  wbich« 
when  paid  was  to  be  in  full  satisfaction  and  settle- 
ment of  the  same,  provided  no  other  creditor  re- 
ceived more,  and  also  that  if  any  oreditor  did  re- 
ceive above  that  percentage  an  amount  equal 
thereto  sbould  be  paid  on  the  note,— the  court  held 
that  tbe  promise  was  without  consideration,  and 
did  not  bar  the  plaintiff^s  right  ot  recovery,  there 
being  no  assignment,  tbe  defendant's  undertaking 
not  to  pay  more  to  other  creditors  not  binding 
them  and  therefore  not  sufBcient  to  constitute  a 
sufficient  consideration  for  the  plaintiflTs  airree- 
ment,  being  neither  a  benefit  to  the  plaintiff  nor  a 
disadvantage  to  the  defendant. 

UnlUiuidated  demanda. 

Where  the  claim  is  nota  money  demand,  or.  If  so, 
is  unliquidated,  any  sum,  no  matter  how  small, 
given  and  received  In  satisfaction  of  any  demand, 
no  matter  how  large,  will  legally  satisfy  that  de- 
mand as  a  compromise.  Bull  v.  Bull,  48  Oonn.  465; 
Tuttle  V.  TutUe,  12  Met  564,  40  Am.  Dec.  701.  Pal- 
merton  v.  Huxford,  4  Denio.  167;  Warren  v.  Skin- 
ner, 20  Conn.  562:  Pierce  v.  Pierce,  25  Barb.  243; 
United  States  v.  Child,  79  U.  8.  12  Wall.  282, 20  L. 

ed.  aeo. 

Tbe  question  of  tbe  adequacy  of  the  considera* 
tlon  does  not  arise  in  such  caees,  and  equity  will  not 
therefore  Interfere.  Reed  v.  Bartlett.  19  Pick.  273; 
Fisher  v.  May,  2  Bibb,  449.  5  Am.  Doc.  026:  Taylor 
v.  Patrick,  1  Bibb,  168;  Union  Bank  of  Georgetown 
V.  Geary,  80  U.  S.  6  Pet  114,  8  L.  ed.  66;  Bull  v. 
Bull,  suprcL 

It  is  enough  that  something  substantial  which 
one  party  is  not  bound  by  law  to  do,  is  done  by 
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permit  any  otber  infercDoe  to  be  drawn  from 
the  traD8actioD.  Under  such  circumstances 
tlie  assent  of  the  creditor  to  the  terms  proposed 
by  the  debtor  will  be  implied,  and  no  words  of 
protest  can  aifect  the  legal  quality  of  his  act. 
Where  the  demand  is  liquidated,  and  the 
liability  of  the  debtor  is  not  in  good  faith  dis- 


puted, a  different  rule  has  been  applied.  In 
such  cases  the  acceptance  of  a  less  sum  thau 
is  the  creditor's  due  will  not,  of  itself,  dis- 
charge the  debt,  even  if  areceipt'in  full  is  given. 
The  element  of  a  consideration  is  lacking,  and 
the  obligation  of  the  debtor  to  pay  the  entire 
debt  is  not  satisfied.    There  are  many  antbori- 


blm,  or  somethlnff  which  be  has  a  riffbt  to  do  he 
abstains  from  doing  at  the  request  of  the  other 
party.   See  Watdon  v.  Elliott,  67  K.  H.  511. 

In  Smith  V.  Kerr,  1  Barb.  1S5.  where  the  action 
was  for  damaires  for  slander,  the  evidence  sbow- 
iDir  tfaat  the  plalntiil  bad  accepted  by  way  of  ac- 
cord and  satisfaction  a  letter  written  by  the  de- 
fendant to  the  plalntlfl^s  brother  witbdrawlnff  the 
charge  and  stating  his  sorrow,  which  the  plaintiff 
at  the  time  said  was  all  he  wanted,  the  court  held 
the  defendant  not  liable. 

So  where  the  claim  was  unliquidated  for  services 
rendered,  tbe  evidence  showing  that'tbe  plaintiff 
pressed  for  a  settlement  and  threatened  legal  pro- 
ceedings if  the  matter  was  not  ended,  whereupon 
after  considerable  correspondence  between  the 
parties  and  their  attorneys,  the  plaintiff  agreed  to 
take  a  payment  in  cash,  a  receipt  for  a  lumber  bill 
and  a  lot;  that  the  cash  was  received  by  plaintiff, 
who  wrote,  thanking  the  attorneys  for  the  settle- 
ment, and  then  remained  quiet  until  eight  months 
when  he  said  ^'he  expected  more,""the  court  held 
that  the  plea  was  a  complete  bur  to  the  plaindfl's 
demand  for  tbe  balance,  and  applied  the  principles 
established  in  Stockton  v.  Frey,  4  Gill,  408,  46  Am- 
Dec.  188;  Polmerton  v.  Huxford,  4  Denio,  166,  and 
HcDaniels  v.  Lopham,  21  Vt.  fSSi;  Sanford  v. 
Abrams,  24  Fla.  181. 

And  where  the  plaintiff^s  claim  was  for  services, 
and  damages  for  wrongful  dismissal  under  a  con- 
tract under  seal  between  the  parties,  the  defend- 
ant pleading  accord  and  satisfaction  by  virtue  of 
an  agreement  whereby  the  plaintiff  acknowledged 
the  receipt  in  full  settlement  of  the  accounts  up  to 
a  certain  date,  except  a  certain  premium,  the  re- 
ceipt also  stating  specified  commissions  yet  to  be 
allowed  the  plaintiff,  the  court  upheld  the  general 
doctrine  and  its  exception  in  cases  of  unascertained* 
unfixed  or  uncertain  debts,  and  held  the  defense 
good,  no  fraud  being  shown.  Capital  City  Mut.  F. 
Ins.  Go.  V.  Detweiler,  2B  111.  App.  656. 

The  principle  that  part  payment  of  a  disputed  or 
unliquidated  claim  is  good  as  an  accord  and  satis- 
faction of  the  whole  debt,  was  applied  In  Hilhng 
T.  United  Order  of  Honor,  29  Mo.  App.  809,  where 
the  evidence  showed  that  the  deceased  was  a  mem- 
ber of  the  defendant  order  at  the  time  of  his 
decease,  and  that  such  order  had  after  his  de- 
eease  paid  a  certain  sum  in  full  discharge,  taking 
a  receipt  in  settlement  in  which  it  was  recited 
that  '*as  there  was  great  question  as  to  tbe  eligi- 
bility*' of  the  deceased  '*by  reason  of  his  physical 
condition,**  etc.,  and  that  the  order  had  refused  to 
pay  the  claim  in  full,  the  sum  mentioned  therein 
was  agreed  to  be  accepted  in  full  settlement,  and 
the  order  was  released  ''from  any  further  liability.** 

So  In  Blake  v,  Baldwin,  54  Conn.  5,  where  the 
question  arose  in  respect  to  the  division  of  a  debt- 
or's property  among  his  creditors  under  a  mutual 
agreement  between  them,  one  claiming  more,  his 
account  having  been  determined  at  a  less  su ra- 
the court  held,  the  claim  being  unliquidated,  that 
the  receipt  of  a  certain  sum  with  notice  that  it  was 
in  full  payment,  the  amount  being  kept,  barred 
the  right  of  further  recovery. 

Again  in  Barber  v.  State,  24  Md.  890,  where  the 
question  was  whether  the  mother  or  other  custo- 
dian of  a  child  might  not,  before  any  order  is 
possed  by  the  Justices  fixing  tbe  sum,  receive  any 
amount  less  than  the  maximum  yeaily  amount 
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mentioned  in  the  statute,  as  full  oompensatioafor 
the  past  maintenance  of  tbe  child,  and  whether 
her  receipt  did  not  operate  as  a  discbarge  and  sat- 
isfaction of  such  claim,— the  court  held  that  inas- 
much as  the  recognizance  had  notl>een  given,  and 
the  order  of  the  justices  had  not  been  passed  upon, 
fixing  the  sum,  there  was  no  certain  ascertained 
sum  due  by  the  father  of  such  child,  the  code  leav- 
ing the  sum  to  the  justices  only  fixing  the  maxi- 
mum, and  that  a  receipt  for  auch  amount  if  made, 
and  the  amount  paid  In  good  faith,  would  be  an 
effectual  discharge  of  tbe  putative  father  for  Um 
period  mentioned  In  such  documents 

In  Donohue  v.  Woodbury,  6  Cuah.  14B,  13  Anu 
Dec.  777,  the  action  was  in  assumpsit  for  recovery 
of  an  alleged  balanee  of  a  claim  for  services,  a 
previous  action  having  been  withdrawn  and  sal>- 
eequent  thereto  a  tender  of  a  certain  sum  leai 
than  the  claim  made  to  the  plalntifra  attomef 
with  the  expression,  "for  all  that  Woodbury  wai 
owing  Donohue,**  the  money  being  taken  without 
remark,  the  receiver  claiming  not  to  have  heard 
it,~the  court  held,  that  the  rule  was  well  settled, 
but  allowed  that  it  applied  strictly  to  a  case  of 
debt,  or  a  claim  for  a  liquidated  amount,  and  not 
to  an  unliquidated  claim  for  damagea.  the  present 
action  being  for  a  claim  in  Its  nature  unliquidated, 
the  offer  being  to  liquidate  tbe  claim  and  pay  thai 
sum  in  satisfaction  the  acceptance  of  the  offer 
fixed  tbe  amount,  in  the  nature  of  an  insimuZ  eom- 
putasaenU  and  eo  irutanti  discharged  It.  Tuctle  v. 
Tuttle,  12  Met  661.  564, 46  Am.  Dec  70t,  followed. 

As  between  tortfeasors,  the  receipt  from  one  of 
a  sum  of  money  under  a  receipt  in  writing  show- 
ing it  to  be  in  **  full  as  per  datm**  is  a  complete  bar 
to  any  further  action  against  the  other  wrongdoen, 
and  it  cannot  be  shown  that  such  amount  was  only 
intended  as  part  payment  on  account.  Goas  v* 
Ellison,  186  Mass.  608,  following  Stone  v.  Dickinson. 
5  Alien,  29, 81  Am.  Dec.  7^:  Brown  v.  Cambridge,  3 
Allen,  474. 

Bo  where  as  in  Ludlngton  ▼.  Miller,  6  Jones  ft  & 
478,  the  action  was  brought  to  recover  damages  for 
causing  the  death  of  the  husband  of  the  admlois- 
tratrix,  the  damages  having  been  aasesaed  at  the 
trial,  subsequent  proceedings  showing  a  compro- 
mise and  settlement  **  in  full  of  damages  and  costs,** 
upon  the  plaintiff's  seeking  to  open  up  the  Judg- 
ment by  reason  of  the  discovery  by  counsel  of  an 
Act  of  March  16, 1870,  under  which  Interest  oouM 
be  drawn  upon  the  amount  awarded  for  damages 
and  added  to  the  Judgment.— the  court  held,  that  It 
would  be  a  dangerous  precedent  to  reopen  a  com- 
promise in  consequence  of  a  party  thiaking  that 
if  he  had  not  overlooked  some  feature  of  tbe  law, 
or  the  proofs,  he  might  have  obtained  better  terms, 
and  that  the  payments  to  the  plaintiffs  were  made 
under  circumstances  that  were  to  be  regarded  as 
a  compromise:  that  the  receipt  in  full  constituted 
a  complete  accord  and  satisfaction,  and  so  far  in 
the  nature  of  a  contract  as  noc  to  be  varied  by 
parol  evidence.  To  the  same  effect.  Coon  v.  Knap, 
8  N.  Y.  402,  SO  Am.  Dec  602. 

Again  in  Uideal  v.  Great  Western  R.  Co.,  1  Fost. 
ft  F.  706,  where  the  action  was  for  damages  fOr  In- 
juries sustained  by  the  plaintiff  by  reason  of  a  col- 
lision upon  the  defendant*s  line,  which  proved  to 
be  more  serious  than  at  first  anticipated,  the  evi- 
dence proved  that  on  tbe  day  following  tbe  acci- 
dent the  plaintiff  and  tbe  company*s  station 
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iks  which  enfoice  this  propoflltioD,  hut  they 
bave  DO  relevancy  to  a  case  like  the  present, 
i?here  the  debt  was  unliquidated,  and  there 
was  a  bona  fide  disagreement  in  regard  to  the 
«xtent  of  the  debtor's  liability .  The  law  favors 
the  adjustment  of  such  controversies  without 
Judicial  intervention,  and  will  not  permit  the 


creditor  to  accept  and  retain  money  which  has 
been  tendered  by  way  of  compromise,  and 
then  successfully  litigate  with  his  debtor  for 
the  recovery  of  a  greater  sum.  There  have 
been  some  cases  in  our  own  courts  where  this 
principle  has  been  applied,  but  In  none  that 
we  have  examined  has  the  question  arisen  in 


had  a  convenation,  the  plaintiff  asking  for  oom- 
pensation,  and  the  latter  statlD^  that  the  company 
would  paj  a  fair  and  reasonable  amount.  moDtion* 
inff  a  certain  sum  which  plaintiff  said  would 
*"*  suflioe,"  this  sum  beiofr  subsequently  paid  and  a 
receipt  signed  showing  it  to  he  "  in  full  satisfaction 
-of  the  Injuries  arisimr  from  the  aooident,"  and  ^  aU 
<x>n8equences  arising  therefrom,"  the  plaintiff 
claimed  not  to  have  read  the  receipt,  the  court  in- 
«tnioted  the  Jury  to  find  whether  or  not  the  plain- 
tiff^s  mind  went  with  the  receipt  and  Its  terms,  as 
it  be  did  not  read  it,  and  supposed  it  was  a  mere 
receipt  It  was  clear  he  did  not  so  agree,  but  that  if 
be  did  read  it,  he  must  be  taken  to  have  under- 
stood it^  and  it  expressly  included  future  and  con- 
«equential  injuries;  that  there  was  no  doubt  that 
a  man  might  be  ready  to  take  a  sum  in  satisfaction 
for  injuries  known  to  him,  which  would  not  be  any 
equivalent  for  serious  and  permanent  injuries,  but 
having  done  so  be  was  bound  thereby.  The  Jury 
found  the  company  had  fuUy  satisfied  and  dis- 
charged the  claim  and  the  plalntlfl^s  receipt  a  full 
«coord  and  satisf bction. 

See  Boberts  v.  Eastern  Counties  R.  CO.,  1  Eost.  A 
T.  400,  infra,  where  the  plaintiff  recovered  for  sub- 
«equent  injuries. 

So  In  Hinkle  v.  Minneapolis  ft  St  L.  R.  Co.,  81 
Minn.  434, 15  Am.  &  Eng.  EL  R.  Cas.  391,  where  the 
fiction  was  brought  to  recover  damages  for  injuries 
received  by  an  employ^  of  the  defendants  through 
the  breaking  down  of  a  turn-table,  the  facts  show- 
ing that  after  the  accident  the  plaintiff  had  talked 
with  the  defendant's  master  mechanic  about  pay. 
Ing  for  lost  time  and  thedoctor^s  bill,  the  company 
agreeing  to  pay  the  doctor^s  bill  and  one  half  time. 
no  claim  being  made  on  account  of  said  accident 
«t  or  before  the  time  the  amounts  were  paid  to  the 
plaintiff's  wife  which  was  done  with  the  acquies- 
cence of  the  plaintiff  and  the  money  used  in  pay- 
ing his  household  expenses,  but  it  did  not  appear 
that  there  was  any  express  agreement  that  the 
money  paid  should  be  in  satisfaction,  in  whole  or 
In  part,  for  the  injuries  sustained  which  were  of  a 
permanent  natiure,  the  court  held  that  the  pajrment 
made  by  the  company  amounted  to  a  complete  ac- 
oord  and  satisfaction  for  the  whole  injury  sus- 
tained as  it  was  not  essential  that  in  such  cases  of 
contract,  the  amount  being  unliquidated,  the 
agreement  be  expressed;  it  might  be  implied  from 
circumstances  indicating  the  intention  of  the  par- 
ties in  a  clear  and  unequivocal  way,  that  the  plain- 
tiff  knowing  of  his  injury  and  of  his  legal  right  to 
recover,  and  demanding  and  receiving  a  certain 
«um  on  account  thereof,  caused  his  claim  to  be  fully 
satisfied.  And  the  court  further  stated  that  had 
such  payment  been  voluntary  on  the  part  of  the 
company,  not  pursuant  to  any  claim  or  demand  of 
the  plaintiffs,  or  if  from  any  other  cause  it  might 
have  been  looked  upon  as  a  gratuity  or  recompense 
In  part  only,  the  result  would  have  been  otherwise 
and  there  would  have  been  no  accord  and  satisfac- 
tion. 

And  in  Read  v.  Great  Eastern  R.  Co.,  L.  R.  8  Q. 
B.  655,  where  the  action  was  brought  by  the  widow 
against  the  company  to  recover  damages  for  the 
death  of  her  husband,  caused  by  the  defendant's 
negligence,  the  evidence  showing  that  the  deceased 
was  paid  and  had  accepted  a  sum  of  money  in  sat- 
isfaction and  discharge  of  all  claims  and  causes  of 
action  he  bad  against  the  defendants,  the  court 
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held  that  the  cause  of  action  was  settled  and  barred 
by  the  receipt,  and  that  the  death  of  the  deceased 
created  no  fresh  cause  of  action. 

In  Kansas  City  ft  O.  R.  Co.  v.  Hicks,  30  Kan.  S88. 
where  the  appellee  brought  suit  against  the  com- 
pany for  damages  occasioned  to  property  by  tue 
construction  of  a  railroad  track,  the  evidence 
showing  a  release  in  the  nature  of  a  receipt  for  a 
sum  named  therein  specified  to  be  **  in  full  pay- 
ment and  satisfaction  of  any  claim  appellee  may 
or  might  have  for  damages  by  reason  of  such  con- 
struction,** the  court  held  the  appellee  was  bound 
and  could  not  recover  any  damages  as  there  was 
no  fraud,  deception,  or  concealmeht,  and  that  even 
though  the  appellee  was  not  aware  of  the  nature 
of  the  stakes  placed  m  the  ground  by  the  appel< 
lantB  or  of  the  contemplated  fill. 

So  in  Murphy  v.  United  States,  14  Ct  CI.  SOS, 
where  the  claimant  sought  to  recover  remunera- 
tion for  damages  and  injuries  alleged  to  have 
been  sustained  by  him  during  the  performance  of 
a  government  contract,  the  defense  being  accord 
and  satisfaction,  the  evidence  showing  that  he  had 
Included  the  items  of  damage  in  his  account  which 
was  submitted  by  him  to  the  navy  department 
upon  which  an  adjustment  was  reached,  and  a  re- 
ceipt given  by  him,  with  full  knowledge  and  infor- 
mation of  the  grounds  upon  which  the  adjustment 
was  arrived  at,  in  full,— the  court  held  the  defense 
valid  and  a  complete  bar  to  recovery  of  any  fur- 
ther balance,  claimed  under  or  in  consequence  of 
the  contract. 

Again,  in  Norris  v.  United  States.  14  Ct  O.  854« 
where  action  was  brought  to  recover  damages  in- 
curred by  the  plaiotiflS  against  which  the  defend- 
ants had  agreed  to  indemnify  them  In  considera- 
tion of  their  giving  them  the  preference  and  filling 
their  contract  before  others,,  and  the  evidence 
showed  that  the  plaintiffs  bad  performed  the  work, 
presented  their  bills  showing  the  amount  on  each 
due  to  them  as  *"  part  of  the  indemnity  promised,** 
that  the  defendant  had  paid  a  larger  sum  than  nec- 
cessary  believing  it  settled  all  claims  and  demands 
and  'Anally  dosed  **  the  account,  receiving  a  re- 
ceipt in  full,  the  court  held  plaintiff  precluded 
from  all  further  claims  by  reason  of  damage  sus- 
tained through  the  contract. 

And  again  in  Stockton  v.  Frey,  4  GUI,  406, 46  Am. 
Bee.  138,  where  the  action  was  on  the  case  for  neg- 
ligent driving,  whereby  the  plaintiff  was  injured, 
the  evidence  showing  an  agreement  between  the 
parties  in  satisfaction  of  the  injury  and  damage, 
which  the  defendant  claimed  he  had  fulfilled,  the 
court  held  the  plaintiff  bound  by  the  same  as  a 
good  accord  and  satisfaction. 

Further,  in  Alvord  v.  Marsh.  12  Allen,  6C8,  where 
the  evidence  showed  an  arrangement  between  the 
parties  and  a  receipt  *'ln  full  of  all  demands^* 
against  the  deoeased^s  estate,  and  also  '*  in  full  of 
all  demands**  by  the  plaintiff  personally,  the  court 
held  that  there  was  a  complete  accord  and  satisfac- 
tion even  though  the  full  amount  named  in  the  re- 
ceipt was  not  paid,  as  the  claims  were  unliquidated 
and  unascertained,  being  for  work  done,  the  time 
and  price  of  which  would  have  to  be  proved,  and 
also  involved  the  question  of  interest,  there  being 
no  fraud  or  concealment  of  facts.  Donohue  v. 
Woodbury,  6  Cush.  148,  62  Am.  Dec.  777,  followed. 

But  where  services  were  rendered  without  any 
rate  or  price  being  fixed,  and  an  account  rendei-ed 
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the  exact  form  here  presented.  Palmerton  ▼. 
BuxfoTd.  4  Denio.  166;  lAX)by  v.  We»t  Troy,  24 
Hun,  78;  HilU  v.  Sommer,  58  Hun.  392.  In 
other  states  there  are  many  decisions  directly 
in  poiot,  where  the  facts  were  not  distini^uish- 
able  from  those  appeariop^  in  this  record. 
McDaniflt  t.  Lapham,  21  Vt.  222;  Preiton  v. 


Orani,  84  Yt.  801;  Tawdee  y.Healep,  89  Yt. 
622;  Botian  RttVber  Co.  ▼.  PeerUtt  y^ringer  Co, 
58  Yt.  558;  BuUy,  Butt,  48  Conn.  455:  Potter 
▼.  Douglau,  44  Conn.  541;  Reed  v.  Boardman, 
20  Pick.  441;  Donohve  t.  Woodbury,  6  Cusb. 
148,  52  Am.  Dec.  777;  Hilliard  v.  Noyet,  58 
N.  H.  812;  Brick  y.  Plymouth  County,  63 


therefor,  in  payment  of  wbiob  a  check  which  was 
cashed  by  the  plaintiff  for  a  smaller  amount  was 
received  by  letter,  statioflr  that  it  was  in  full,  upon 
plaintiff*a  claiming  the  balance  and  rendering  an- 
other account  therefor,— the  court  held  that  there 
was  no  oomplete  accord  acd  satisfaction  as  there 
was  no  e%-idenoe  that  the  plaintiff  ever  acceded  to 
the  defendant's  proposition  that  the  check  should 
be  taken  in  full  aatisfaotion.  Fuller  ▼.  Kemp,  40  N. 
T.  8.  K.  878. 

And  again  in  Sellars  ▼.  Kinder,!  Head,  184,  where 
the  action  was  on  the  case  by  the  father  against  the 
defendant  for  tjie  seduction  of  his  daughter,  the 
defendant  pleaded* accord  and  satisfaction  by  the 
daughter  producing  her  receipt  for  a  certain  sum 
In  consideration  of  all  damages,  eto.,--the  court 
held,  such  receipt  was  not  evidence  of  an  accord 
and  satisfaction  as  against  the  father. 

So,  too,  in  Roberts  v.  Eastern  Counties  B.  Co.,  1 
Fost.  ft  F.  400,  where  the  plaintiff  had  met  with  a 
railroad  accident  which  at  first  did  not  appear  to 
have  injured  him,  only  damaging  his  hat  and 
clothes,  for  which  he  accepted  a  small  sum  in  sat- 
isfaction, but  was  afterwards  found  to  have  injured 
htm  seriously  so  that  he  could  not  resume  his  em- 
ployment, in  consequence  whereof  he  brought  suit 
for  further  damages,  the  court  held  that  the  receipt 
for  such  small  sum  oould  not  be  pleaded  in  bar  to 
the  action,  his  injuries  proving  serious. 

The  voluntary  payment  of  money  to  an  employ^ 
injured  by  the  neglifroni-e  of  the  employer,  merely 
"  as  wages  "  durinK  the  iKM'iod  oi  disability,  does  not 
constitute  a  satisfaction  of  the  cause  of  action. 
Sobieaki  v.  Bt.  P.  ft  D.  fi.  Co.  41  Minn.  1». 

^    HUceQarKOUS. 
JTo  consfdoroMon. 

In  Climber  ▼.  Wane,  1  Strange.  428, 1  Smith,  Lead. 
Cas.  8th  Am.  ed.  p.  688,  0th  Am.  ed.  p.  606,  where 
the  defendant  owed  the  plaintiff  a  sum  of  money, 
and  the  latter  promised  the  former  that  If  he  would 
pay  him  a  given  sum  it  would  do,  the  court  held 
there  was  no  accord  and  satisfaction  of  the  claim 
and  gave  the  plaintiff  judgment  for  the  balance 
there  being  no  consideration. 

So  where  the  suit  was  brought  to  recover  a  bal- 
ance of  rent  due  under  a  lease  containing  a  condi- 
tion that  u  pon  the  happening  of  a  certain  event  the 
rent  should  be  increased,  the  appellant  claiming 
that  the  event  never  occurred  and  that  the  claim 
was  barred  by  payments  the  evidence  showing  that 
the  appellant  teudered  the  smaller  amount  each 
time  the  rent  was  due,  which  was  refused  except 
on  account;  that  in  theeleventh  month  he  tendered 
the  amount  due  according  to  his  own  calculation, 
saying:  **Here  is  your  money  in  full,**  the  appellee 
taking  and  keeping  it:  that  he  subsequently  ten- 
dered such  smaller  sum  in  full  for  the  twelfth 
month^s  rent  and  it  was  also  received,— the  court 
held  that  there  was  no  acceptance  in  settlement 
which  amounted  to  an  accord  and  satisfaction  of 
the  appellee*s  claim,  as  the  amount  paid  was  not  in 
dispute,  he  being  bound  to  pay  that  amount  of 
rent  in  any  event.  Martin  v.  White,  40  UL  App. 
281. 

And  where  the  plaintiff  upon  leaving  defendant's 
•mploy  consented  to  receive  the  amount  appearing 
due  upon  the  latter*s  books,  but  refused  to  sign  a 
receipt  In  full  for  the  same,  although  requested  to 
do  so,  giving  no  receipt  at  all,  the  court  held  there 
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was  no  evidence  of  an  accord  and  satisfaction  to  bar 
a  claim  for  further  compensation.  Rosenfeld  v. 
New.82N.  T.  B.B.801. 

And  again  the  general  doctrine  was  applied  in 
The  City  of  New  Orleans,  88  Fed.  Rep.  683,  to  the* 
case  of  deckhands  or  roustabouts  engaged  for  a 
round  trip  at  certain  wages,  but  discharged  before 
the  completion  of  their  contract  through  no  fault 
of  theirs,  being  paid  only  part  of  their  wages  and 
given  tickets  for  deck  passages  home,  or  money  in 
lieu  thereof:  the  court  held  that  there  was  no  ac- 
cord and  satisfaction,  as  the  payment  of  the  wages 
up  to  the  discharge,  and  of  tickets  or  money  in 
lieu  of  passage,  did  not  bar  them  from  their  datnk 
for  the  balance.  Savin  v.  The  Juno,  1  Woods,  C  C. 
800,  followed. 

The  general  doctrine  was  held  to  apply  to  the  cam 
of  a  receipt  given  by  a  guardian  under  facts  which 
showed  that  the  plaintiff's  father,  a  member  of  the 
defendant  order,  had'designated  his  wife  as  beoeflo- 
iary  under  one  class  of  such  order  and  his  son  as 
beneficiary  under  another  class,  that  as  such  they 
each  became  entitled  to  a  certain  sum  upon  his 
death;  that  later  the  wife  obtained  a  divorce,  whicb 
severed  her  right  to  the  claim;  that  the  son,  the 
plaintiff,  was  the  only  one  entitled  at  the  intestate^ 
decease  as  heir  to  the  money  in  these  funds;  that 
the  guardian  of  the  son,  acting  under  an  appoint- 
ment in  another  state,  saw  the  president  of  the  de- 
fendant association  and  told  him  he  thought  thm 
plaintiff  was  entitled  to  the  whole  sum;  that  the 
president  did  not  dispute  that  he  was  entitled  to  a 
smaller  sum  but  claimed  the  other  portion  as 
belonging  to  another  person;  that  the  guardian 
yielded  without  any  controversy  and  received  the 
smaller  sum  signing  a  receipt  **in  full  of  all  demands 
or  claims  against  said  association**  which  he  then 
held  or  might  become  entitled  to  as  the  assignee  of 
the  deceased.  The  court  held  thift  there  was  no 
complete  accord  and  satisfaction,  l^ler  v.  Odd 
Fellows  Mut.  Relief  Asso.  146  ICSss.  184,  citing  Har- 
riman  v.  Harriman,  12  Gray,  841;  Perkins  v.  Lock- 
wood,  100  Mass.  249,  1  Am.  Bep.  103;  Curran  v. 
Bummell,  118  Mass.  482. 

So  where  a  master  of  a  ship  engaged  for  the  sea- 
son  was  discharged  without  sufficient  cause,  his 
wages  being  paid  up  to  the  time  of  his  dischaige, 
and  a  receipt  given  in  full,  the  court  held  there  was 
no  accord  and  satisfaction  to  bar  an  action  for 
damages  for  such  wrongful  disnaissal.  Fee  v. 
Orient  Fertilizing  Co.  36  Fed.  Bep.  SCO. 

It  has  been  held  that  the  payment  by  one  of  two 
sureties  of  half  of  the  debt,  under  an  agreement 
with  the  creditor  that  such  payment  shall  release 
him  from  liability,  docs  not  so  release  him,  and  does 
not  constitute  accord  and  satisfaction.  Martin  v. 
Frantz,  127  Pa.  880,  following  the  general  doctrine 
as  set  forth  in  Brockley  v.  Brookley,  122  Pa.  I,  and 
Mechanics  Bank  v.  Huston,  U  W.  N.  C  889. 

And  the  general  doctrine  was  upheld  and  applleA 
in  Hayes  v.  Massachusetts  Mut.  L.  Ins.  Co.,  1  L.  B. 
A.  806, 125  IlL  626,  to  the  case  of  a  claim  against  an 
insurance  company  which  had  been  settled  wHh 
the  legal  represputati  vesof  the  plaintiffs  upon  pay* 
ment  by  the  company  of  fifty  per  cent  of  the 
amount  due  under  the  policy*  for  which  a  receipt 
in  release  and  a  surrender  of  the  policy  had  been 
given  by  the  gusrdian  whose  act  the  plamtiffls 
repudiated  as  unauthorized  and  brought  auit  for 
the  balance;  the  court  held  the  company  liable  tho 
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owa.  462;  BinkU  ▼.  MinneapclU  db  8t.  L.  B. 
Co.  81  MiDD.  484. 

In  Preston  ▼.  Orant,  supra,  the  supreme 
court  of  Vermont  very  sharply,  and,  as  we 
think,  correctly,  defined  the  line  of  discrimi- 
nation which  separates  this  class  of  cases  from 
those  where   the  defense  fails.    Ju^ge  Pier- 


point,  delivering  the  opinion  of  the  court,  at 
page  208,  says:  "  To  constitute  an  accord  and 
satfsfaciion,  it  is  necessary  that  the  money 
should  he  offered  in  satisfaction  of  the  claim, 
and  the  offer  accompanied  with  snch  acts  and 
declarations  as  amount  to  a  condition  that,  if 
the  money  is  accepted,  it  is  accepted  in  satia- 


-) 


release  and.  surrenderharing  been  obtained  with- 
out authority,  illegaUr,  and  upheld  the  jfeneral 
dootrlne  as  established  by  Cumber  ▼.  Wane,  1 
Strange,  426: 1  Smith,  Lead.  Gas.  8th  Am.  ed.  p.  fflS, 
9th  Am.  ed.  p.  000,  and  the  earlier  cases. 

Where  there  was  an  agreement  In  writing  and 
under  seal  between  a  father-in-law  and  his  daugh- 
ter-in-law whereby  the  former  was  to  sell  certain 
property  and  out  of  the  proceeds  pay  and  reim- 
burse himself  payments  made  by  him  as  therein 
set  forth  and  other  claims  and  expenses  the  net 
proceeds  to  be  the  absolute  property  of  the  daugh- 
ter-in-law, the  court  held  that  the  agreement  did 
not  bar  an  action  subsequently  brought  against 
the  estate  of  the  father-in-law,  as  it  was  not  to  be 
taken  as  an  accord  and  satisfaction  of  any  claim 
ahe  might  have  against  his  estate,  as,  although  it 
might  be  inferred  that  she  supposed  her  father-in- 
law  was  glYing  her  all  she  was  entitled  to,  yet  that 
she  was  not  accounting  with  him  as  a  stranger  or 
as  business  dealers  would  account  with  each  other. 
Fraser  v.  Fraser,  i2  Mich.  276. 

So  in  Vance  v.  LukenblU,  9  &  Mon.  249,  where 
the  agreement  was  for  payment  of  a  given  sum 
down  and  a  further  sum  in  eighteen  months  in 
satisfaction  of  a  larger  sum,  the  court  followed  the 
general  rule  holding  it  to  be  a  mere  naked  agree- 
ment which  a  court  of  equity  would  not  enforce 
nor  enjotn  the  recovery  of  the  balance. 

Again  in  Watson  ▼.  Bliiott,  67  N.  H.  Sll,  where 
the  action  was  in  trespass  for  assault  and  battery, 
the  defendant  pleading  accord  and  satisfaction, 
upon  facts  which  showed  that  the  plaintiff  had 
been  arrested  and  fined  by  the  justice,  that  before 
he  was  liberated  the  ofBcer  threatened  to  rearrest 
him  on  the  present  charge,  that  such  facts  became 
known  to  defendant's  employer  who  arranged 
with  the  OfBcer  to  pay  the  fine  upon  the  condition 
that  the  further  action  was  abandoned,  the  officer 
consenting  to  the  terms  proposed,  that  the  matter 
was  not  settled  until  some  little  time  after  upon 
terms  arranged  by  the  employer  and  defendant's 
co-employ^  the  officer  taking  the  former's  check 
for  the  amount  of  the  fine,— the  court  held  that 
the  circumstances  showed  no  accord  and  satlafao- 
tlon  as  the  payment  of  tJie  fine  and  costs  was  of  no 
benefit  to  the  plaintiff  he  haviog  no  interest  in 
them,  and  that  there  was  no  proof  that  the  final 
arrangement  was  ever  brought  to  the  plaintiiTs 
knowledge  or  accepted  by  him  in  satisfaction. 

And  again  in  Bryan  ▼.  Foy,  09  N.  G.  tf,  where 
suit  was  brought  upon  a  sealed  promissory  note  or 
bond  given  by  five  obligors,  the  defendant  being 
one,  the  defense  being  an  agreement  by  the  plain- 
tlif,  in  consideration  that  the  defendant  was  the 
only  solvent  obligor  upon  such  bond,  and  also  that 
the  plain  tiff  was  pressed  for  money,  agreed  to  ac- 
cept a  sum  less  than  the  full  amount  due  upon  the 
bond  in  full  satisfaction  and  discharge,  which  sum 
l)eing  tendered  to  the  plaintiff  by  the  defendant 
was  refused  by  him,  the  court,  following  its  own 
decision  in  the  prior  case  of  McKenzie  v.  Culbreth, 
M  N.  C.  684^  held  the  defendant  liable  his  defense 
not  coming  within  any  of  the  exceptions  to  the 
general  rule. 

In  Moore  v.  Hylton,  10  N.  C.  429,  where  suit  was 
brought  up6n  a  bond  conditioned  for  payment  of 
a  given  sum  the  defense  alleging  a  memorandum 
whereby  the  obligee  undertook  to  deliver  the 
bond  on  the  payment  of  a  smaller  sum  by  a  given 
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date,  the  court  held  that  In  order  to  make  a  good 
defense  to  the  action  for  the  full  amount  of  the 
bond,  the  defendant  must  show  a  strict  oompllanoa 
with  the  terms  and  conditions  by  the  obligor. 

So  In  Yon  Gerhard  v.  Llghte,  18  Abb.  Pr.  101, 
where  the  action  was  upon  an  undertaking  of  bail 
in  a  civil  action,  entered  into  by  the  defendants 
who  pleaded  a  release  and  discharge  by  reason  of 
a  writing  under  seal  whereby  in  consideration  of  a 
small  amount  paid  to  the  creditor  the  latter  had 
discharged  the  principal,  the  court  held  that  there 
was  no  accord  and  satisfaction  the  agreement  not 
being  blDding  for  want  of  consideration. 

Again  In  Gunn  v.  McAden,  37  Jfr.  C.  79,  where  the 
plaintitt  parted  with  a  bad  debt  at  more  than  ita 
value;  or  at  all  events,  for  a  doubtful  debt  at  what 
wastbought  to  be  its  fair  value,  the  court  held 
that  the  payment  of  a  debtor  or  his  engagement  to- 
pay  a  smaller  sum  would  not  discharge  a  debt  for 
a  larger  sum,  and  the  agreement  to  receive  such 
smaller  sum  in  satisfaction  was  but  a  nudwa  paC" 
turn :  aUtOTt  when  besides  the  undertaking  of  t he- 
debtor,  that  of  a  third  person  was  also  given,  then 
there  was  a  new  agreement  founded  upun  a  valu- 
able consideration  which  was  the  security  for  the 
new  debt^  and  a  satisfaction  of  the  old  one. 

So  in  Mitchell  v.  Sawyer,  71  N.  G.  70,  whore  the- 
evidenoe  showed  that  the  plaintiff  had  Judgment 
against  the  defendant  for  an  ascertained  and  ad- 
judicated amount,  and  that  the  plamtiff  agreed 
that  if  the  defendant  would  pay  him  a  part  of  the 
debt,  the  plaintiff  would  receive  it  in  satisfaction 
of  the  whole,  the  court  held  there  was  no  consid- 
eration, and  therefore  no  accord  and  satisfaction. 

And  in  Sullivan  v.  Finn,  4  G.  Greene,  644,  the  same- 
principles  were  applied  and  upheld  by  the  court  in 
a  suit  by  an  administrator  to  recover  an  amount 
of  mineral  rent  the  defendants  claiming  ttiat  the 
plaintiff,  although  not  expressly  agreeing  to  ac- 
cept the  payment  in  full  acquiesced  in  the  defend- 
ant's proposition  and  intention  to  pay  the  same 
in  full,  as  there  must  be  a  valuable  conslderatiou 
for  such  release. 

Again  in  Geary  t.  Page,  9  Bosw.  290.  where  the- 
f acts  showed  that  the  defendants  wrote  the  plain- 
tiff that  they  had  compromised  certain  claims  set 
apart  on  the  failure  of  their  house,  as  a  security 
for  the  debt  due  the  plaintiff  at  so  much  cash  and 
a  note  at  so  many  months  for  another  sum,  saying: 
*The  amount  must  be  received  in  full  of  your 
debt.  .  •  •  You  will  please  send  me  a  proper  dis- 
charge ...  of  the  debt  due  •  .  .  ^^—to  which 
plaintiff  replied,  '*I  desire  this  to  serve  you  as  a 
receipt  until  you  forward  me  the  balance  and 
such  releases  as  you  desire  me  to  execute  in  behalT 
of  my  ward8,"~the  court  held,  this  being  the  only 
evidence  of  accord  and  satisfaction,  there  was  no- 
defense  to  the  action  for  the  balance. 

Further,  in  Mechanics  Bank  v.  Hazard,  18  Johns. 
363,  where  the  suit  was  against  the  defendant  on  a 
recognizance  of  bail,  the  original  action  being  up- 
on a  promissory  note,  the  defendant  pleading  pay* 
ment  by  the  indorser  and  satisfaction  of  the  claim 
by  him,  the  court  held  the  payment  of  a  smaller 
sum  although  accepted  in  full,  was  no  satisfaction, 
following  Dederick  v.  Leman,  9  Johns.  fSdSL 

So  in  Line  v.  Nelson,  88  N.  J.  L.  868,  where  one  of" 
the  defendants  paid  one  of  the  plaintiffs  a  smaller- 
sum  than  the  face  of  a  promissory  note,  the  plain-, 
tiff  promising  not  to  hold  him  liable  for  the  baU 
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faction,  and  such  tbat  the  party  to  wbom  it  is 
offered  is  bound  to  understand  tberef  rom  that, 
if  he  takes  it,  he  takes  it  subject  to  such  con- 
dition. When  a  tender  or  offer  is  thus  made, 
the  party  to  wbom  it  is  made  has  no  altema- 


tiye  but  to  refuse  %  or  accept  it  upon  sncli 
condition.  If  be  takes  it,  bis  claim  is  canceled, 
and  no  protest,  declaration,  or  denial  of  his, 
so  long  as  the  condition  is  insisted  on.  can  vary 
the  result    The  principle  is  too  well  settled  in 


anoe  of  the  note,  and  to  execute  a  writincr  to  that 
effect,  the  court  held  there  was  no  accord  and  sat* 
Isfaction  as  the  entire  debt  was  not  extinguished 
nor  was  it  meant  to  be  so. 

Again  in  Bussell  v.  Lytle,  6  Wend.  800«  22  Am. 
Dec.  537,  where  the  facta  disclosed  an  agreement 
between  the  parties  that  the  plaintiff  should  take 
a  surrender  of  the  premises  mortgaged  to  secure 
payment  of  their  debt,  and  that  the  same  should 
he  in  full  satisfaction  and  discharge  of  the  money 
due  upon  the  bond  which  was  to  be  delivered  the 
defendants  pleading  readiness  and  willingness  to 
perform  their  part  of  the  same,  the  court  held  the 
defendants  liable  the  agreement  being  merely  exec- 
utory, and  that  mere  readiness  to  perform  the 
agreement  was  no  performance  In  fact  and  not 
•ufflcient  to  support  the  plea. 

And  in  Inman  ▼.  Orlswoid,  1  Cow.  100,  where  the 
Question  was  raised  upon  a  release  under  seal,  the 
evidence  showing  that  the  defendant  was  indebted 
under  a  bond  with  warrant  of  attorney  to  confess 
Judgment,  and  an  agreement  that  if  a  certain  sum 
were  paid  by  a  given  date  the  bond  and  judgment 
should  be  void  and  the  defendant  stand  discharged 
from  all  liability,  the  court  held,  there  being  an  ut- 
ter default  in  paying  or  attempting  to  pay  that 
sum  unta  long  after  the  day.  tbat  there  was  no  sat- 
isfaction and  that  the  plaintiff  had  a  good  cause  of 
action. 

So  in  Dederick  ▼.  Leman,  supra,  where  there  was 
a  bond  conditioned  for  the  payment  of  a  given  sum 
upon  a  day  then  past,  the  defendant  pleading  pay- 
ment of  a  small  amount  accepted  and  received  in 
full  payment  of  the  sum  in  the  condition  and  of  all 
demands  whatsoever,  the  court  held  the  plea  bad 
either  as  a  plea  of  payment  or  of  accord  and  satis- 
faction. 

And  in  Ramsdell  v.  United  States,  2  Ct  CI.  606,  the 
court  applied  the  same  principles  to  the  case  of  an 
Agreement  required  by  a  military  commission  to 
take  a  less  sum  in  payment  of  a  debt  then  due  and 
owing,  it  being  a  mere  nudum  pactum. 

Again  in  Makepeace  v.  Harvard  College,  10  Pick. 
208,  where  the  proceedings  were  in  the  nature  of  a 
review  of  an  action  of  ac^umpsit  founded  upon  a 
promissory  note  upon  which  was  indorsed  a  mem- 
orandum of  an  agreement  unsigned,  to  the  effect 
tliat  if  the  debtor  should  convey  a  certain  portion 
of  his  property  to  the  creditor,  an  agreed  amount 
flhould  be  credited  upon  the  note,  and  that  if  any 
sum  should  be  paid  in  cash  or  otherwise  double 
that  amount  should  be  so  Indorsed,  and  that 
upon  receipt  of  such  conveyance  with  a  note  for 
a  given  sum,  the  note  in  suit  should  be  given 
up,  the  agreement  "to  be  carried  into  exe- 
cution in  three  months,"  the  court  held  that  the 
note  and  memorandum  proved  an  existing  debt 
between  the  parties,  and  that  an  executory  agree- 
ment to  accept  a  smaller  sum  in  satisfaction  of  a 
larger  even  if  valid  and  binding  could  not  avail  the 
defendant,  inasmuch  as  in  the  present  case  it  was 
•conditional,  and  that  the  condition  was  not  com- 
plied with,  as  there  was  no  tender  of  either  a  note 
or  of  payment  of  the  amount.  Tufts  v.  Kidder,  8 
Pick.  587,  followed. 

Further,  in  Twitchell  v.  Shaw,  10Cu8h.48,  G7  Am. 
Dec.  80,  where  the  debtor  appeared  to  produce  a  re- 
ceipt for  a  smaller  sum  In  settlement  to  the  sheriff 
upon  an  execution,  the  court  held  tbat  as  between 
the  parties  such  a  receipt  was  no  discharge,  being 
without  consideration  for  the  abandonment  of  the 
exceits,  and  no  accord  and  satisfaction,  and  that 
such  a  release  to  be  effectual  should  be  under  seal. 
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Brooks  T.  White,  8  Met.  288, 87  Am.  Deo.  95,  and 
TutUe  V.  Tuttle,  U  Met.  654,  tf  Am.  Dec  70L,  fol- 
lowed. 

In  Lathrop  v.  Page,  120  Mass.  10,  the  action  wis 
upon  a  promissory  note  of  which  the  defeodant 
was  an  indorser.  Upon  the  back  of  the  note  wss 
indorsed  a  receipt  for  a  less  sum  than  its  faoe  vmioe 
tn  consideration  whereof  the  plaintiffs  released  the 
parties  named  therein  from  all  attempt  to  collect 
from  them  or  either  of  them  the  balance  doe  on  tfas 
note,  the  defendants  pleading  payment  and  re- 
lease. The  court  held  that  the  jwyment  of  an  ao> 
knowledged  debt  after  its  maturity  \7aa  no  snffl- 
clent  consideration  for  a  release,  not  under  seal,  of 
the  remainder;  and  had  no  effect  as  an  accord  and 
satisfaction,  resting  upon  no  legal  or  valid  consid- 
eration. 

So  in  Harrison  v.  Close,  2  Johns.  i48L  8  Am.  Deo. 
444,  where  the  action  was  brought  to  recover  a  bal- 
ance doe  upon  the  joint  and  several  promissory 
note  of  the  defendants,  the  tacts  showing  that  the 
plaintiff  had  agreed  with  one  of  the  defendants 
that  in  consideration  of  a  certain  aum  paid  by  him 
to  the  plaintiff,  which  sum  was  leas  than  the  full 
amount  of  the  notes,  the  plaintiff  would  free  hixa 
from  further  liability  and  look  to  the  other  de- 
fendant alone  for  the  payment  of  the  balance,  the 
court  held  that  the  payment  of  such  sum  was  no 
release  or  satisfaction  of  the  original  claim  against 
the  two  defendants  as  In  order  to  make  a  release 
effectual  it  must  be  by  deed,  and  that  the  promise 
to  look  to  the  other  defendant  alone  for  such  bal- 
ance was  a  mere  n%idum  pactum. 

And  in  Walan  v.  Kerby,  00  Mass.  8,  where  the 
plaintiff  and  defendant  exhibited  and  settled  their 
accounts  together,  the  defendant's  including  aa 
amount  for  the  illegal  sale  of  liquor,  the  balance 
being  arrived  at  and  paid  by  the  defendant  who 
took  a  receipt  *Mn  full  up  to  date,*^  the  Illegal 
items  being  allowed,  the  court  held  that  the  allow* 
ance  of  such  items  by  way  of  set-off  had  no  greater 
effect  than  would  have  been  given  to  thefr  actual 
payment  in  cash,  that  there  was  no  adjustment  of 
unliquidated  demands  or  compromise  of  disputed 
demands  on  either  side,  nothing  being  done  except 
to  ascertain  and  pay  the  difference  between  a 
larger  and  a  smaller  account,  and  the  payment  was 
not  therefore  an  accord  and  satisfaction  sufficient 
to  preclude  future  inquiry  into  the  legality  of  a 
part  of  the  items,  and  that  even  if  a  balance  had 
been  struck  between  them,  there  would  have  been 
no  consideration  to  support  even  an  express  prom- 
ise to  accept  the  smaller  sum  paid  in  full  discharge 
of  the  larger  sum  actually  due.  Such  an  agree- 
ment being  without  consideration  as  to  the  excess, 
notwithstanding  a  receipt  In  full,  the  difference 
could  still  be  recovered. 

Again  in  Pearson  v.  Thomason,  15  Ala.  TOOL  80 
Am.  Dec  IfiO,  where  the  question  was  whether,  if  a 
creditor  say  to  his  debtor,  who  is  in  insolvent  cir- 
cumstances, if  he  will  pay  a  designated  sum,  not 
more  than  one  fifth  of  the  debt,  he  will  accept  It  in 
full  satisfaction,  and  the  debtor  thereupon  pays  the 
sum  named,  the  creditor  can  maintain  an  action 
against  him  for  the  recovery  of  the  residue,— the 
court  held  that  the  fact  of  the  defendant's  Insolv* 
ency  could  have  no  influence  In  determining 
whether  the  agreement  of  the  plaintiff  to  accept  a 
less  sum  than  the  entire  debt,  in  full  satisfaotion, 
was  without  consideration:  for  whether  he  was  in- 
solvent or  not,  the  obligation  to  pay  was  not  Im- 
paired, and  the  moral  duty  remained  in  full  force. 
In  the  present  case  the  note  declarp^  upon  was  not 
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this  state  to  require  either  argument  or  the 
citation  of  authorities  to  supjiort  it."  To 
make  out  the  defense,  the  proof  must  be  clear 
and  uoequivocal  that  the  observance  of  the 
condition  was  insisted  upon,  and  must  not  ad- 


mit of  the  inference  that  the  debtor  intended 
that  his  creditor  might  keep  the  money  ten- 
dered in  case  he  did  not  assent  to  the  condition 
upon  which  it  was  offered. 

The  defendant   lure   has  Jrrought  hu  ease 


••Ten  idven  up,  tbe  only  thing  relied  npoo  being  the 
promise  that  when  a  oertaia  amount  was  received 
tbe  debtor  should  not  be  required  to  pay  more, 
which  was  a  mere  nudum  pactum. 

In  Foung  ▼.  Jones,  64  Me.  683, 18  Am.  Rep.  279, 
where  the  action  was  upon  an  accepted  draft,  the 
■delendant  relying  upon  an  agreement  under  seal, 
■after  maturity  of  the  instrument,  accepting  a  cer- 
tain percentage  less  than  the  amount  in  payment, 
and  to  transfer  the  debt  to  a  third  person  on  re- 
oeipt  of  the  same  within  a  given  time,  and  also  up- 
on a  tender  of  the  amount  before  actiov,  the  court 
held  that  the  fact  of  the  debt's  being  transferred 
to  a  third  person  showed  that  it  was  not  intended 
to  be  either  paid  or  discharged,  and  further  that 
CO  accord  and  satisfaction  was  proved.  The  agree- 
ment being  executory,  the  accord  to  be  good  must 
t)e  executed  not  executory. 

And  Weber  v.  Couch.  184  Mass.  98,  45  Am.  Rep. 
174,  where  the  action  was  upon  a  Judgment  against 
co-partners,  upon  which  one  of  the  defendants 
paid  an  amount,  the  execution  being  indorsed  with 
a  memorandum  to  the  effect  that  in  consideration 
of  such  payment  the  plaintiff  released  him  from 
any  and  all  liability  and  acknowledged  satisfaction 
ao  far  as  such  defendant  was  concerned,  reserving, 
however,  to  the  plaintiff  tbe  right  to  proceed 
against  securities  put  in  to  release  an  attachment, 
the  court  held,  that  a  parol  release  of  a  judgment 
for  money,  in  consideration  of  a  payment  of  a 
smaller  sum,  was  Invalid  at  common  law. 

6o  in  Whiting  y.  Plumas  County,  64  Cal.  65,  where 
the  plaintiff  as  olerk  and  ex  officio  auditor,  paid  the 
fees  and  percentages  to  which  he  was  entitled  over 
to  the  county  and  county  treasury,  drawing  a  cer- 
tain sum  per  month,  which  was  less  than  that  to 
which  he  was  entitled,  the  court  held  there  was  no 
txir  to  his  action  for  the  balance. 

The  voluntary  acceptance  by  a  creditor  of  a  part 
•of  what  is  due  to  him,  is  not  a  release  of  the  re- 
mainder.   Perkins  v.  Headley,  49  Mo.  App.  556. 

Where  the  respondents  recognizing  their  llfibility 
for  detention,  tried  to  Induce  the  libelant  to  ao- 
oept  a  smaller  amount  than  his  claim  in  full,  which 
he  refused  and  they  handed  him  a  check,  which 
when  read  he  told  them  was  not  satisfactory,  but 
upon  their  insisting  he  kept  stating  that  he  would 
aue  for  the  balance  as  it  was  not  sufScient,  the 
eourt  held  that  there  was  no  accord  and  satisfac- 
tion, McKeen  v.  Morse,  1  U.  8.  App.  7,  48  Fed. 
Rep.  253. 

And  where  the  assignee  of  a  bond,  tbe  amount 
-of  which  was  certain  and  not  in  question,  received 
part  of  the  amount  due  thereon  in  payment  and 
satisfaction,  tbe  court  held  it  was  no  defense 
against  tbe  payee  mentioned  In  the  order.  Com. 
Y.  Cummins,  166  Pa.  80. 

Again  where  the  action  was  brought  to  recover 
the  balance  of  an  assessment  made  upon  the  de- 
fendants pursuant  to  an  agreement  whereby  they 
undertook  along  with  others  to  subscribe  for  a 
certain  object,  the  evidence  showing  that  the  de- 
fendants sent  their  check  for  a  smaller  amount  *^n 
full  of  our  subscription**  for  which  the  money  was 
42ollected  and  retained,  tbe  court  held  that  there 
was  no  accord  and  satisfaction  as  the  plaintiffs 
were  not  shown  to  have  accepted  tbe  amount  in 
aatisf action  of  the  whole  subscription  or  asseps- 
moDt,  tbe  mere  receipt  of  a  smaller  sum  not  being 
enough  and  the  mere  retention  of  money  to  which 
the  plaintiffs  were  entitled  unconditionally  not 
amounting  to  a  release  although  known  to  be  ten- 
dered as  such.    Duluth  Chamber  of  Commerce  v. 
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Knowlton,    4S   Minn.    229,  following  People  ▼• 
Westchester  County  Suprs.  40  Hun,  85S. 

Statutory  prooieUme, 

Statutory  provisions  have,  however,  been  made 
in  some  of  the  states  touching  the  qnestion. 

By  section  8040  of  tbe  Alabama  Code,  all  agree- 
ments in  writing  for  tbe  compromise  or  settlement 
of  a  debt  or  controversy  although  without  seal 
have  as  valid  and  full  effect  as  if  they  were  exe- 
cuted by  an  agreement  under  seal. 

In  California  the  rule  is  now  governed  by  section 
1524  of  the  Code  of  Civil  Procedure,  which  provides: 
*Tart  performance  of  an  obligation,  either  before 
or  after  a  breach  thereof,  when  expressly  accepted 
by  the  creditor  in  writing,  in  satisfaction,  or  ren- 
dered in  pursuance  of  an  agreement  in  writing 
for  that  purpose,  though  without  any  new  consid- 
eration, extinguishes  the  obligation.** 

Under  the  Dakota  Civil  Code,  section  861,  ao- 
ceptance  by  the  creditor  of  the  consideration  of  an 
accord  extinguishes  the  obligation,  and  is  called 
satisfaction.  Jones  v.  Matthieson,  2  Dak.  fi2ii;  Ma- 
son V.  Campbell,  27  Minn.  54. 

So  under  section  862  of  the  same  Code,  part  per- 
formance of  an  obligation,  either  before  or  after 
a  breach  thereof,  when  expressly  accepted  by  tbe 
creditor  in  writing  in  satisfaction,  or  rendered  in 
pursuance  of  an  agreement  in  writing  for  that 
purpose,  though  without  any  new  consideration, 
extinguishes  the  obligation.  Jones  v.  Matthieson, 
supra. 

Section  2881,  of  the  Code  of  Georgia  provides: 
**An  agreement  by  a  creditor  to  receive  less  than 
tbe  amount  of  bis  debt  cannot  be  pleaded  as  an  ac- 
cord and  satisfaction,  unless  it  be  actually  executed 
by  the  payment  of  the  money,  or  tbe  giving  of  ad- 
ditional security,  or  the  substitution  of  another 
debtor,  or  some  other  new  consideration.** 

In  Rogers  v.  Ball,  54  Ga.  16,  the  court  applied  tbe 
terms  of  the  above  section  to  the  case  of  a  claim 
for  usury  paid. 

In  this  case,  however,  the  court  held  that  a  mere 
deduction  made  by  a  creditor  at  tbe  time  a  debt 
was  settled  of  a  part  of  tbe  usury  Included  in  it 
did  not  amount  to  an  accord  and  satisfaction,  even 
though  it  be  agreed  by  the  parties  that  the  deduc- 
tion is  to  be  in  satisfaction  of  tbe  borrower*s 
rights,  founded  on  the  usury,  as  the  borrower  is 
etlU,  in  tbe  eye  of  tbe  law,  in  vinculia  when  the 
agreement  is  made,  the  rod  stil]  being  held  over 
him  by  bis  creditor,  and  the  usurious  claim  out- 
standing when  bis  consent  is  given.  Rogers  v. 
Bail,  supra,  following  Schroeppel  v.  Corning,  5 
Denio,  286. 

Again  in  Troutman  v.  Lucas,  63  Ga.  466^  tbe  ques- 
tion arose  upon  a  receipt  given  through  the  sheriff 
wtiicb  was  *'in  part  payment  of  a  ft.  faJ*^  aKainst 
tbe  plaintiff  herein,  *'as  a  compromise  of  said  Jebt;** 
there  were  also  entries  made  upon  tbe  ft.  Jo.  and 
thesheriff*s  receipt,  plaintiff*s  evidence  showing 
an  immediate  settlement  was  intended  and  not 
payment  in  installments.  Tbe  court  held  that  un- 
der this  section  of  the  code,  and  according  to  tbe 
defendant*s  own  showing  there  was  no  defense  by 
way  of  accord  and  satisfaction,  as  there  was  not 
payment,  but  part  payment;  there  was  no  addi- 
tional security,  no  substitution  of  another  debtor, 
and  no  new  consideration. 

So  in  Indiana,  under  section  460  of  the  Code,  an 
agreement  in  writing  compromising  or  settling  a 
debt  or  controversy  Is  valid  though  not  \inder  seal 

In  Maine,  it  is  provided  by  section  88,  chapter  82, 
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clearly  within  the  rule,  and  i»  entitled  to  hate  |  party  in  any  court,  punoant  to  the  stlpnlAtioii 
the  judgments  of  tJie  general  and  spenal  terms   In  the  record. 
reverted,  and  tlie  complaint  dismissed,  ;ipon 
the  fitipulated  fucts,  \^iibout  costs  to  either 


All  concur. 
Judgment  accordingly. 


of  the  Revised  Statutes  thnt  do  action  shall  be 
maintained  on  a  demand  settled  by  a  creditor,  or 
his  attorney  entrusted  to  collect  It,  in  full  dis- 
own rge  of  it  by  the  receipt  of  money  or  other  valu- 
able consideration  however  smalL 

But  in  Austin  v.  Smith,  89  Me.  208,  where  the 
aciion  was  in  assumpsit,  the  defendant  claiming 
pccord  and  satldfaotioo  by  virtue  of  an  agreement 
In  writingr  between  the  parties,  signed  by  both  of 
tbera,  to  the  effect  that  a  certain  aaiount  had  been 
paid  on  the  amount  of  the  claim  and  that  the 
plaintiff  had  consented  to  discharge  the  defendant 
'* until'*  he  could  ^pay  the  balance  without  distress- 
ing" his  "family  and  from  oosts,**  the  oourt  held 
there  was  no  accord  and  satisfaction  and  that  the 
word  ''discharge**  only  meant  the  giving  of  a  day 
of  payment  for  the  balance. 

The  wri'4  **8ettied"  in  this  aot  has  been  oonstrued 
not  to  mean  a  liquidation  or  adjustment  of  the 
amount  due,  but  such  a  settlement  as  was  Intend- 
ed to  extinguish  the  claim  or  demand,  and  did  not 
embrace  an  agreement  not  to  sue  or  for  delay  In 
payment.    Austin  v.  Smith,  supra. 

And  in  Weymouth  v.  Babcock,  42  Me.  42,  the 
oourt  held  that,  whatever  might  have  been  the 
law  in  that  state  prior  to  the  passage  of  the  Aot 
of  1H6I,  that  now  no  action  can  be  maintained  In 
any  court  in  this  state,  on  a  demand  or  olalm 
which  has  been  settled,  canceled  or  discharged  by 
a  receipt  of  any  sum  of  money  less  than  that  legal- 
ly due  thereon,  and  applied  its  ruling  to  the  case 
of  a  discharge  of  one  of  two  debtors  on  payment 
of  part,  holding  that  the  other  was  not  dlscbarged. 

In  Mayo  T.  Stevens,  81  Me.  6^2,  the  question  was 
raised  under  an  agreement  made  with  the  debtor 
upon  his  paying  part  of  his  Indebtedness,  to  the 


effect  that  **he  should  have  his  own  time  to  pay 
the  balance.**  The  court  held  such  agreement  did 
not  amount  to  an  accord  and  satisfaction  by  pert 
payment  within  the  terma  and  provislooa  of  the 
section. 

By  the  Code  of  North  Carolina,  1 574,  ft  is  pro- 
vided that  'In.  all  claims,  or  money  demands  of 
wliatever  kind,  and  howsoever  due,  where  an 
agreement  shall  have  been  or  shall  be  made  and 
accepted  for  a  lees  amount  than  that  demanded  or 
claimed  to  be  due.  in  satisfaction  thereof,  the  pay- 
ment of  such  less  amount  according  to  any  such 
agreement  In  compromise  of  the  whole,  shall  be  » 
full  and  complete  discharge  of  the  same. 

Under  the  above  section  of  the  code  oases  of 
Mitchell  V.  Sawyer,  71  N.  C  70,  and  McKenzie  v. 
Cuibreth,  06  N.  C.  681,  which  supported  the  general 
rule  with  Its  exceptiona,  are  now  abrogated.  Jonca 
v.WUson.l04N.G.9. 

In  Oregon,  by  section  756  of  the  Code  of  Qva 
Procedure  it  la  provided  that  **an  agreement  in 
wilting,  without  a  seal,  for  the  compromise  or  set- 
tlement of  a  debt  or  controversy,  is  as  obligatory 
as  If  a  seal  were  affixed.** 

Under  section  £789.  of  the  Tennessee  Code,  all 
receipts,  releases  and  discharges  in  writing,  wheth- 
er of  a  debt  of  record  or  a  contract  under  seal,  or 
otherwise,  shall  have  effect  according  to  the  in- 
tention of  the  partiea  thereto. 

And  under  section  870O,  all  settlements  in  wrIU 
Ing,  made  In  good  faith,  for  the  oompoeitioo  of 
debts  shall  be  taken  as  evldenoe,  and  held  to  ope- 
rate according  to  the  intention  of  the  parties,  al- 
though no  release  under  9enl  is  given,  and  no  new 
consideratton  has  passed.  See  Ck>de  lB8i.  ^rt.  i» 
U  4588, 4689,  p.  SfiL  E.  W. 
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1.  A  eommon  carrier  of  passen^erg* 
altliojo^li  not  an  inanrer,  must  do  all 

that  human  c>are,  vigilance,  and  foresight  can, 
under  the  circumstances,  considering  the  char- 
acter and  mode  of  conveyance  to  prevent  acci- 
dent to  passengers. 

2.  An  extraordinary  and  onpreoe- 
dented  gtorm,  flood*  or  other  unavoid- 
able earaalty  caused  by  the  hidden 
forces  of  nature  unknown  to  common  ex- 
perience and  which  could  not  have  been  reason- 
ably anticipated  by  that  degree  of  engineering 
skill  and  experience  required  in  the  prudent 
construction  of  a  railroad,  must  be  regarded  as 
an  unavoidable  accident,  or  act  of  God,  which 
wiU  not,  by  causing  a  washout  of  a  railroad  cul- 
vert, make  the  railroad  company  liable  for  the 
damages. 


8*  An  eztraordinaryv  unprecedented 
storm  wUch  came  suddenly  and  lasted 
about  two  hours  causing  the  washout  of  a 
railroad  culvert,  which  was  Insufficient  to  carry 
off  one  third  of  the  water  which  fell  although  it 
had  proved  sufficient  for  more  than  forty  years* 
is  to  be  regarded  as  an  aot  of  Gk>d. 

4.  A  railroad  company  is  not  liable  for 
the  insufllciency  of  its  culvert  in  an 
unprecedented  storm  beoause  the  danger 
might  have  been  averted  If  known*  where  the 
degree  of  care  and  prudence  used  was  that  which 
oautious  and  prudent  persons  would  use  under 
such  cfarcumstances  without  reasonable  knowl- 
edge that  such  a  storm  was  likely  to  ocour. 

6*  A  railroad  company  should  inspect 
its  lines  with  more  than  ordinary 
promptitude  under  oiroumfltanoea  of  more 
than  ordinary  peril,  aa  In  case  of  violent  atorms* 
particularly  those  portions  wbich  are  moat  lia- 
ble to  injury  by  storm  or  flood.  The  greater 
the  peril  the  greater  the  vigilance  demanded. 

(August  18, 1802.) 


19 OTE.— Concerning  an  act  of  God  as  a  defense  to 
liability  of  a  carrier,  see  Blythe  v.  Denver  &  R.  O. 
R.  Co.  11  L.  B.  A.  615.  and  note,  16  Colo.  833;  Long 
v.  Pennsylvania  R.  Co.  li  L.  R.  A.  714,  U7  Pa.  848; 
and  I  ang  v.  Pennsylvania  R.  Co.  ante,  860, 154  Pa. 
3«3. 
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For  other  oases  in  this  series  touching  the  sub- 
ject of  acts  of  God.  Bt.  Louis,  L  H.  ft  8.  R.  Go.  v. 
Hopkins,  12  L.  B.  A.  188.  54  Ark.  200;  Fay  ▼.  Pa- 
ciflc  Imp.  Co.  16  L.  R.  A.  188,  98  CaL  258 ;  Payne  v. 
Kannas  City,  St.  J.  A  a  B.  li.  Co.  17  L.  B.  A.  «»• 
112  Mo.  6. 


See  also  35  L.  R.  A.  356;  39  L.  U.    A.  431;  44  L.  R.  A.  667. 
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MOTION  to  set  ulde  a  verdict  in  favor  of 
plaiDtiff  and  grant  a  new  trial  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.  Motion  refused  on  condition 
ihatpkLiniiffJUe  a  remiUitur, 

Statement  by  Foster*  J.: 

This  was  an  action  on  the  case  by  a  postal 
clerk  and  route  agent  to  recover  damages  re- 
-ceived  by  the  negligence  of  the  defendant. 
The  second  count  in  the  writ  alleges  as  fol- 
lows : 

"Also  for  that  the  defendant  on  the  lOth 
day  of  June,  A.  D.  1889,  was  the  owner  of 
■a  railrcMul  extending  from  the  city  of  Port- 
land, in  the  county  of  Cumberland,  to  the 
-town  of  Skowhe^an,  in  Somerset  county,  by 
the  way  of  the  city  of  Lewiston,  in  Andros- 
•coggin  county,  and  the  town  of  Oakland,  in 
Kennebec  county ;  and  the  defendant  on  said 
10th  day  of  June  was  running  a  train  over 
«aid  railroad  route,  carrying  passengers  and 
United  States  mail,  which  mall  then  and 
-there  required  the  attendance  of  postal  clerks 
or  route  agents,  and  it  was  then  and  there  the 
duty  of  the  defendant  to  keep  the  roadbed 
and  track  of  its  said  road,  including  all  its 
•culverts  and  water  passages  under  said  road, 
in  a  proper  condition,  so  that  all  the  defend- 
ant's trains  passing  over  said  roadbed  would 
be  safe  to  all  persons  riding  or  passing  there- 
on. But  said  defendant,  on  said  10th  day  of 
June,  1889,  did.  not  properly  discharge  its 
-duty  in  this  respect,  but  carelessly  and  neg- 
ligently allowed  said  railroad  bed,  track,  and 
•culverts  under  said  roadbed  to  be  defective 
and  unsafe,  and  particularly  the  culvert  at 
Croweirs  brook,  so  called,  in  said  Oakland, 
fio  much  so  that  said  culvert  at  said  Croweirs 
brook  was  then  unfit  to  cany  or  vent  the 
water  naturally  in  said  brook  running  undei 
aaid  roadbed,  and  said  culvert  had  been  in 
said  defective  condition  for  a  long  time  prior 
thereto,  whereby,  and  by  means  whereoi,  the 
water  naturally  flowing  to  said  culvert  did 
not  pass  under  said  culvert  freely,  but  said 
water  then  and  by  the  aforesaid  carelessness  of 
said  defendant  washed  through  the  roadbed 
of  said  railroad  at  said  culvert,  causing  a 
-deep  cut  or  washout  through  said  roadbed, 
into  which  said  train  then  and  there  plunged 
and  fell. 

''The  plaintiff  further  declares  that  in  said 
train,  and  a  part  of  it,  there  was  a  postal*  car, 
in  which  was  being  carried  the  United  States 
mail,  and  the  plaintiff  was  then  and  there  a 
postal  clerk  and  route  agent  in  the  employ- 
ment of  the  United  States  government,  in 
charge  of  said  mail,  and  in  said  postal  car, 
4Uid  said  postal  car  was  then  and  there  thrown 
into  said  cut  or  washout,  and  by  means 
thereof  the  plaintiff  then  and  there  was 
•crushed  between  the  cars  and  engine  of  said 
train  and  five  ribs  of  the  plaintiff  were 
broken,  his  right  lung  was  punctured,  caus- 
ing ffreat  loss  of  blooKi,  his  skull  was  in- 
jured, his  nose  broken,  and  he  received  nu- 
merous other  serious  wounds  and  injuries  in 
•other  parts  of  his  bod^,  whereby  he  has  suf- 
fered great  pain  and  incurred  great  expense 
in  attempting  a  cure  of  his  injuries  thus  by 
4iim  sustained.* 
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The  plea  was  the  general  issue. 

The  verdict  was  for  the  plaintiff  for  $9,- 
658,  which  the  defendant  moves  to  set  aside 
on  general  motion  and  because  of  exceesira 
damages. 

Messn.  Webb,  Jobnaon  A  Webb  for 

defendant  in  support  of  the  motion. 

Meun.  S.  S.  Brown,  NathaA  CleaTes* 
Henrj  B«  Cleavee  and  Stephen  C« 
Perrjr*  for  plaintiff,  contra: 

The  law  requires  common  carriers  of  pas- 
sengers to  do  aU  that  human  care,  vigils nce» 
and  foresight  reasonably  can  under  the  circum- 
stances, in  view  of  the  character  and  mode  of 
conveyance  adopted,  to  prevent  accident  to 
passengers.  To  require  anything  less  would 
be  to  leave  the  lives  of  persons  in  the  hands  of 
(he  reckless,  and  unprotected  against  the  neg- 
ligent and  incautious. 

TuUer  v.  Talbot,  38  HI.  867,  76  Am.  Dea 
696;  Jamison  v.  San  Jose  db  8,  O.  H,  Co.  66 
Cal.  698,  8  Am.  &  Eng.  R.  R.  Cas.  850. 

In  1809,  in  OhrisUe  v.  Origgg,  2  Campb.  79, 
Sir  James  Mansfield  held  the  carrier's  dutj^  to 
be  that,  '*as  far  as  human  care  and  foresight 
could  go,  he  would  provide  safe  conveyance." 

When  carriers  undertake  to  convey  persons 
by  the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and 
diligence,  and  whether  the  considerations  for 
such  transportation  be  pecuniary  or  otberwiBe, 
the  personal  safety  of  the  passengers  should 
not  be  left  to  the  sport  of  chance  or  the  negli- 
gence  of  careless  servants. 

Philadelphia  A  R.  B,  Co.  T.  Derby,  66  U.  S. 
14  How.  468.  14  L.  ed.  503;  Wiite  v.  Fiteh- 
burg  B.  Co.  186  Mass.  824;  Goddard  v.  Grand 
Trunk  B.  Go.  67  Me.  213,  2  Am.  Rep.  89;  Pat^ 
terson,  Railway  Ace.  Law,  g  236. 

It  is  the  duty  of  railroad  companies  to  keep 
their  roads  and  works,  and  all  portions  of  the 
track,  in  such  repair  and  so  watched  and 
tended,  as  to  insure  the  safety  of  all  who  may 
lawfully  be  upon  them,  whether  passengers  or 
servants  or  others. 

Gibson  v.  Paeific  B.  Co.  46  Mo.  168,  2  Am. 
Rep.  497:  Chicago  d  If.  W.  B.  Co.  v.  Sicett,  46 
111.  197,  92  Am.  Dec.  206. 

The  companies  are  liable  for  the  existence 
of  all  defects  which  they  knew,  or  by  reason- 
able care  and  diligence  might  have  known. 

Gibson  V.  Paci^  B.  Co.  supra;  Byan  v.  Eons' 
ler,  24  N.  Y.  410,  82  Am.  Dec.  816;  Noyes  v. 
Smith,  28  Yt.  69,  66  Am.  Dec.  222;  ffayden  v, 
Smithtille  Mfg.  Co.  29  Conn.  548;  Snow  v.  Hou- 
satonio  JSL  (£.  8  Allen,  441,  86  Am.  Dec.  720. 

It  is  the  duty  of  a  railway  to  vigilantly  in- 
spect its  line  and  buildings.  It  is  also  the  duty 
of  a  railway,  not  only  to  test  its  machinery 
and  appliances  before  they  are  put  into  use, 
but  also  to  test  them  from  time  to  time  subse- 
quently, in  order  that  it  may  be  known  if  they 
are  deteriorating  by  wear  and  tear. 

Patterson.  Railway  Ace.  Law,  §  241. 

In  order  that  a  railway  mav  be  assured  that 
its  line  is  in  a  reasonably  safe  condition,  the 
duty  devolves  upon  it  of  causing  as  frequent 
and  thorough  inspection  of  its  lines  as  can  be 
done  consistently  with  the  conduct  of  its  busi- 
ness 

Patterson,  Railway  Ace.  Law,  §  286;  Gates 
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▼.  Southern  Minrumta  E.  Oo,  28  Minn.  110,  9 
Am.  &  £ng.  R  R  Cas.  287. 

A  company  is  bound  to  have  its  trackB  care- 
fully inspected  both  during  and  after  an  ex- 
traordinary flood,  80  as  to  prevent  accidents. 

International  A  O,  N,  M.  Oo.  v.  HaUoren, 
68  Tex.  46,  8  Am.  &  Enff.  R.  R  Cas.  848. 

The  fact  that  there  had  been  an  unusual  and 
f  xtraordinary  storm,  and  in  the  absence  of  in- 
formation on  the  part  of  the  engineer  or  con- 
ductor as  to  its  eJBTect  upon  the  culverts  in  this 
vicinity,  it  was  their  duty  to  exercise  the  ut- 
most circumspection  and  the  utmost  care  and 
skill  in  the  management  of  the  train. 

EUft  V.  St.  Louis,  K  C.  AN,  R.  Co.  76  Mo. 
618,  12  Am.  &  Eng.  R  R  Qas.  196. 

The  track  of  a  railway,  and  especially  every 
lixposed  place,  ought  to  be  examined  after 
every  storm,  before  a  train  is  allowed  to  pass; 
and  if  that  is  not  done,  and  injury  results, 
whether  to  passengers  or  servants  on  the  train, 
the  corporation  is  liable. 

Hardy  v.  North  Carolina  Cent.  B.  Oo.  74  N. 
0.734. 

Where  negligence  on  the  part  of  the  railway 
has  ooQCurred  with  the  act  of  Gk)d  in  causing 
the  injury,  the  railway  will  be  held  liable. 

Patterson,  Railway  Ace.  Law,  ^  88. 

Foster*  J.,  delivered  the  opinion  of  the 
court. : 

This  is  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  through 
the  alleged  negligence  of  the  defendant  cor- 
poration in  the  construction  and  maintenance 
of  a  culvert  upon  the  line  of  its  road  at  Cro- 
wd Ts  brook,  between  North  Belgrade  and 
Oakland.  Negligence  is  also  alleged  on  the 
part  of  the  de^ndant  in  the  inspection  of  its 
road  and  roadbed  in  that  vicinity  ;  and  that, 
in  consequence  of  the  negligence  and  car- 
lessness  of  the  defendant,  on  the  10th  day  of 
June,  1889,  the  culvert  at  the  place  named, 
together  with  a  portion  of  the  defendant's 
roadbed,  was  washed  out,  thereby  causing  a 
deep  cut,  ditch,  or  washout  in  the  roadbed, 
into  which  the  defendant's  train,  upon  which 
the  plaintiff,  in  the  discharge  of  his  duty  as 
postal  clerk,  was  thrown,  and  in  consequence 
thereof  the  plaintiff  received  severe  injuries. 

A  verdict  was  rendered  for  the  plaintiff  for 
the  sum  of  $9,558,  which  the  defendant 
moves  to  set  aside. 

To  understand  more  accurately  the  legal 
position  of  the  parties  to  this  suit,  the  fol- 
lowing summary  of  facts  is  gleaned  from  the 
evidence : 

On  the  day  in  question  the  defendant's 
regular  passenger  and  mail  train  left  Portland 
for  Skowhegan  at  1 :15  P.  M.,  was  due  at 
North  Belgrade  at  8:59  P.  M.,  and  Oakland 
at  4 :08  P.  M.  The  distance  between  North 
Belgrade  and  Oakland  is  four  and  one  tenth 
miles,  and  the  culvert  at  Crowell's  brook  is 
about  equally  distant  from  each  place. 

Soon  after  the  train  left  Portland  it  began 
to  rain,  and  showers  were  frequent  from  Port- 
land to  North  Belgrade,  and  when  the  train 
reached  the  latter  place  the  rain  had  nearly 
ceased.  Between  North  Belgrade  and  Oak- 
land the  track  runs  along  the  border  of  Snow 
pond,  from  which  the  land  rises  gradually 
to  the  northwest  for  a  distance  of  about  one 
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mile,  forming  a  watershed  of  nearly  four 
miles  in  length  on  the  pond,  and  extending 
back  on  an  average  for  about  one  mile.  The 
land  is  mostly  tillage  and  pasture.  In  this- 
space  of  four  miles  between  North  Belgrade 
and  Oakland  there  are  five  natural  brooks 
draining  this  territory  and  emptying  into 
Snow  pond.  Over  these  brooks  the  Andros- 
coggin &  Kennebec  Railroad  Company  built 
culverts  when  it  constructed  its  road  in  1849. 
These  five  culverts  have  stood  from  the  time 
they  were  constructed  to  the  present  time,  ex- 
cept the  one  at  Crowell's  brook,  which,  on 
the  day  this  accident  ooc\irred,  was  wj^ed 
out,  and  60  feet  of  the  roadbed  carried  away, 
by  an  unprecedented  rainfall  in  that  im- 
mediate locality.  The  evidence  shows  that 
there  appeared  to  be  a  conjunction  of  clouda 
going  m  opposite  directions,  emptying  vol- 
umes of  water  upon  this  brook,  causing  it  to* 
overflow  its  banks,  the  quantity  of  water  be- 
ing greater  than  could  have  been  discharged 
through  three  culverts  of  the  size  of  this  one, 
which  had  vented  the  water  of  this  brook  for 
more  than  40  years.  The  water  thus  re- 
strained formed  a  pond  from  10  to  14  feet  in 
depth,  and  instantly  washed  out  the  embank- 
ment and  culvert,  tearing  down  more  or  less 
of  the  wall  and  removing  some  of  the  cover- 
ing stones.  This  oocuri«d  but  a  short  time 
before  the  regular  train  was  due,  and  ther^ 
was  no  notice  of  the  washout  by  any  employ6- 
of  the  railroad  or  any  other  person.  The  sec- 
tion men  were  at  work  within  20  roda  of  the 
culvert  at  the  time  the  shower  commenced, 
and  returned  to  the  car  house  near  the  station 
at  Oakland,  where  they  remained  until  it  had 
passed.  There  was  nothing  unusual  in  the 
character  of  the  shower  at  Oakland  where  the 
men  were,  nor  did  the  train  men  observe  along 
the  route  any  unusual  signs  indicating  any 
more  than  an  ordinary  rainfall.  The  path 
of  the  rain  torrent  seemed  to  pass  from  the 
northwest  to  southeast,  down  this  brook  and 
over  the  pond. 

No  serious  controversy  arises  in  reference 
to  the  general  principles  of  law  by  which  the 
liability  of  the  railroad  company  ia  to  be 
tested. 

It  is  not  denied  that  the  defendant  company 
owed  the  same  decree  of  care  to  this  plaintiff 
while  riding  in  the  postal  car  in  charge  of 
mails  that  it  did  to  passengers  upon  the  train. 
Blair  v.  Srie  R.  Oo.  66  N.  Y.  818,  28  Am. 
Rep.  66 ;  Baltimore  A  0.  R.  Oo.  t.  Staie,  ti 
Md.  86,  6  L.  R.  A.  706. 

A  carrier  of  passengers,  however,  is  not, 
like  a  common  carrier  of  goods,  an  insurer 
against  everything  but  the  act  of  God  and 
public  enemies.  The  law  requires  commoa 
carriers  of  passengers  to  do  all  that  human 
care,  vigilance,  and  foresight  can,  under  the 
circumstances,  considering  the  character  and 
mode  of  conveyance,  to  prevent  accident  to 
passengers.  Tx)  require  anything  less  would 
be  to  leave  the  lives  of  persons  In  the  handa 
of  the  reckless,  and  unprotected  against  the 
negligent  and  incautious.  TvUer  v.  l^aUM, 
28  111.  857,  76  Am.  Dec.  695;  IngaUe  r. 
Bills,  9  Met.  1,  16,  48  Am.  Dec.  846 ;  Boieen^ 
V.  New  York  Cent.  R  Oo.  18  N.  Y.  406,  7^ 
Am.  Dec.  629.  But,  while  public  policy 
and  safety  require  of  common  carriers  of  pas» 
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■engen  that  they  be  held  to  the  utmost  c&re 
whicJi  is  consistent  with  the  business  in 
which  they  are  engaged,  they  are  not  to  be 
held  as  against  every  possible  danger,  nor  are 
they  to  be  held  accountable  for  not  taking 
every  possible  precaution  against  danger  and 
accident.  If  they  were  required  to  do  that, 
it  would  be  to  hold  them  insurers  to  the 
same  extent  as  carriers  of  goods,  and  compel 
them  to  adopt  a  course  of  conduct  inconsist- 
ent with  the  economy  and  speed  which  are 
essential  to  the  dispatch  of  their  business 
in  serving  the  public.  Simmoiu  y.  New  Bed- 
Jord,  V.  d  If.  8,  B.  Co,  97  Mass.  861,  867, 
08  Am.  Dec.  00 :  PitUburg,  0,  A  8t,  L,  R. 
Oo,  y.  Thompton,  56  111.  188;  Warren  y. 
JMeMmrg  JR.  Go.  8  Allen,  227,  238,  86  Am. 
Dec  700.  These  authorities,  and  the  decis- 
ions therein  referred  to,  sustain  the  doctrine 
that  railroads  and  steamboat  companies  which 
are  common  carriers  of  passengers  are  held 
to  that  degree  of  care  which  prudent  men 
would  take  to  guard  against  all  dangers, 
from  whatever  source  arising,  which  may 
naturally  and  according  to  the  usual  course 
of  things  be  expected  to  occur.  They  are  not 
insurers  of  the  safety  of  their  passengers  fur- 
ther than  can  be  required  by  the  exercise  of 
such  a  high  degree  of  foresight  and  prudence 
in  reference  to  possible  dangers  and  in  guard- 
ing against  them  as  would  be  used  by  very 
cautious,  prudent,  and  competent  persons  un- 
der similar  circumstances.  The  rule,  though 
somewhat  differently  expressed,  is  thus  stated 
in  Warren  v.  Fitehburg  22.  Co, ,  tapra,  **  But 
they  are  bound,"  says  the  court,  ''to  exercise 
reasonable  care,  according  to  the  nature  of 
their  contract ;  and,  as  their  contract  involves 
the  safety  of  the  lives  and  limbs  of  their 
passengers,  the  law  requires  the  highest  de- 
gree of  care  which  is  consistent  with  the  nat- 
ure of  their  undertaking.  ^  In  our  own  state 
the  rule  was  stated  in  Edwards  v.  Lord,  49 
Me.  270,  that  they  are  bound  to  use  greater 
than  ordinary  care, — such  care  as  is  used  by 
very  cautious  persons.  In  TulUr  v.  Talbot, 
supra,  the  rule  is  fully  stated  in  the  follow- 
ing language:  "Whi'le  courts,  in  announc- 
ing the  rule  governing  common  carriers  of 
persons,  have  said  that  they  must  be  held  to 
the  utmost  degree  of  care,  vigilance,  and 
precaution,  it  must  be  understood  that  the 
rule  does  not  require  such  a  degree  of  vigi- 
lance as  will  be  wholly  inconsistent  with  uie 
mode  of  conveyance  adopted,  ajid  render  it 
impracticable.  Nor  does  it  require  the  ut- 
most decree  of  care  which  the  human  mind 
is  capable  of  imagining.  Such  a  rule  would 
require  the  expenditure  of  money  and  the 
employment  of  hands,  so  as  to  render  it  per- 
fectly safe,  and  would  prevent  all  persons  of 
ordinary  prudence  from  engaging  in  that 
kind  of  business.  But  the  rule  does  require 
that  the  highest  degree  of  practicable  care  and 
diligence  should  be  adopted  that  is  consist- 
ent with  the  mode  of  transportation  adopted. " 
Elementary  writers  and  the  general  current  of 
decided  cases  sustain  this  doctrine.  Shearm. 
ft  Redf .  Neg.  §  266 ;  Ang.  Carr.  §§  668.  670 ; 
Redf.  Railroads,  chap.  27;  2  Am.  ft  Eng. 
Encyclop.  Law,* 746,  768;  Simmons  y.  New 
Bedford,  F.  A  N.  8.  B.  Oo.  and  IngalU  v. 
BiUi,  mspra;  TaiyUfr  y.  Qrand  Trunk  B.  Co. 
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43  N.  H.  804,  2  Am.  Rep.  220;  Warren  y. 
Fiiehburg  R,  Co,  supra;  Mall  v.  Connecticut 
Biter  8.  B.  Co.  18  Conn.  820 ;  McElroy  v. 
Nashua  A  L.  B.  Corp.  4  Gush.  400,  60  Am. 
Dec.  794 ;  Beadhead  v.  Midland  B.  Go.  L.  R. 
4  Q.  B.  879 ;  Stokes  y.  Eastern  Counties  B. 
Go.  2  Fost.  ft  F.  691. 

Great  care  is  required  from  railroad  com- 
panies in  the  construction  of  their  roads,  but 
absolute  liability  for  defects  has  never  been 
charged  upon  them.  Not  only  must  the  road 
be  properly  constructed,  but  it  must  be  kept 
in  good  condition.  In  this  respect,  as  well 
as  all  others,  they  are  bouna  to  provide 
against  dangers  which  can  reasonably  be  fore- 
seen. Accidents  may  happen,  notwithstand* 
ing  the  utmost  care  and  diligence  are  exer- 
cised to  prevent  them.  They  are  bound  to 
exercise  that  degree  of  care  and  skill  which 
cautious  persons  would  use  in  the  construc- 
tion by  competent  engineers  and  workmen 
of  the  roadbed,  track,  culverts,  and  all  the 
appliances  and  means  of  transnortation  to 
carry  on  the  business  of  the  roacf  and  operate 
its  trains ;  to  make  ft-equent  careful  examina- 
tions and  inspections  of  the  same,  in  order  ^o 
avoid  accidents,  as  far  as  human  skill  and 
foresight  can  reasonably  secure  such  a  result. 
Bowen  v.  New  York  Cent.  B.  Co.  supra;  In' 
tentational  db  Q.  N.  B.  Co.  v.  HaUoren,  68 
Tex.  46.  And  in  the  construction  of  their 
track,  roadbed,  and  culverts  they  should  be 
required  so  to  construct  them  as  to  avoid 
such  dangers  as  could  be  reasonably  foreseen 
or  ascertained  by  competent  and  skillful  en- 
gineers as  liable  to  result  from  rainfalls  and 
freshets  incident  to  that  particular  section  of 
country  through  which  they  are  constructed. 
Dangers  which  might  reasonably  be  expected 
to  occur  from  these  sources,  though  rarely, 
should  be  guarded  against.  Oreai  Western 
B.  Co.  V.  Faweett,  1  Moore,  P.  C.  N.  8.  110. 
Thus,  in  the  last-cited  case,  which  was  ap- 

gealed  from  the  province  of  Canada,  and 
card  before  the  judicial  committee  of  the 
privy  council,  it  was  held  that  a  railway 
company,  in  the  formation  of  its  line,  la 
bound  to  construct  its  works  in  such  a  man- 
ner as  to  be  capable  of  resisting  all  extremes 
of  weather  wnich  in  the  climate  through 
which  the  line  runs  might  reasonably  be  ex- 
pected, though  rarely,  to  occur;  but  that, 
where  the  company  had  employed  skillful 
engineers,  and  used  all  ordinary  precautions 
in  the  construction,  to  have  the  work  done 
properly,  and  the  giving  way  of  the  roadt)cd 
was  caused  by  a  storm  of  unusual  magnitude, 
these  facts  should  be  brought  to  the  attention 
of  the  jury  upon  the  question  whether  the 
company  was  negligent  in  the  construction 
of  the  road. 

But  a  company  would  not  be  guilty  of 
such  culpable  negligence  as  to  make  it  li- 
able in  damages  if  it  failed  to  provide 
against  such  extraordinary  and  unprece- 
dented storms,  floods,  or  other  inevitable 
casualties  caused  by  the  bidden  forces  of  nat- 
ure, unknown  to  common  experience,  and 
which  could  not  have  been  reasonably  antici- 
pated by  that  degree  of  engineering  skill  and 
experience  required  in  the  prudent  construc- 
tion of  such  railroad.  In  such  case  the  in- 
jury cannot  be  held  to  be  attributable  to  any 
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fault  or  neffUgenoe  of  the  company ;  \t  re- 
sults from  inevitable  accident, — vii  major, — 
tbe  act  of  Ood. 

This  is  now  too  firmly  established  by  the 
highest  courts  in  this  country  and  in  Eng- 
land to  require  any  extended  citation  of  au- 
thorities. 

It  was  in  accordance  with  this  principle 
that  in  the  English  court  of  exchequer,  W%th- 
er»  v.  North  Kent  B.  Co, ,  8  Uurlst.  <&  N.  969, 
was  decided. 

In  that  case  it  was  shown  that  the  railroad 
was  laid  on  an  embankment  built  of  sandy 
soil,  in  a  marshy  country,  subject  to  floods, 
and  that  the  culverts  were  fnsuflicient  at 
times  to  carry  off  the  water.  But  it  did  not 
appear  that  the  embankment  had  ever  been 
affected  by  floods,  although  it  had  been  in 
use  for  five  years,  until  the  night  upon  which 
the  plaintiff  was  traveling,  in  which  an  ex- 
traordinary flood  had  carried  away  the  soil 
from  under  the  track,  and  the  cars  were 
thrown  off.  It  was  held  that  this  was  no 
evidence  of  negligence,  and  that  the  verdict 
was  unwarranted.  "It  is  contended  on  the 
part  of  the  plaintiff,"  says  Bramwell,  B., 
''that  the  company's  servants  were  bound  to 
know  the  consequences  which  were  likely  to 
follow  from  the  flood.  That  is  not  so.  They 
were  bound  to  know  only  that  which  could  ht 
known  by  the  exercise  of  ordinary  skill  and 
prudence,  otherwise  they  would  be  made  in- 
surers of  the  safety  of  the  passengers.  There 
was  no  engineering  or  other  skilled  evidence 
to  show  that  water  would  wash  away  the  soil 
of  which  the  embankment  was  made.  So  far 
from  there  being  any  evidence  to  show  that 
there  was  negligence,  there  was  evidence  to 
negative  the  negligence  impifted.  The  very 
existence  of  the  line  for  five  years,  notwith- 
standing that  the  district  was  subject  to 
floods,  tended  to  negative  the  only  negligence 
which  was  set  up.  There  was  nothing  to 
show  that  until  tue  accident  occurred  tnere 
had  been  anything  to  indicate  danger,  or  to 
warn  the  company's  servants  to  cease  running 
the  trains."  In  support  of  the  doctrine  laid 
down  in  this  case  may  be  cited  cases,  both 
English  and  American,  a  few  of  which  are 
the  fol lowing  1  Readhead  v.  Midland  22.  Oo. 
L.  B.  2  Q.  B.  412,  affirmed  by  the  exchequer 
chamber,  L.  R.  4  Q.  B.  879,  and  overruling 
the  earlier  case  of  ^harp  t.  Grey,  9  Bing.  457 ; 
Stokes  y.  Eastern  Counties  R  Co,  2  Fost.  <& 
F.  691;  Christie  ▼.  Or^gs,  2  Campb.  79; 
G7'ote  V.  Chester  dt  E.  B,  Oo.  2  Exch.  255. 
In  this  country,  Simmons  v.  yew  Becfford, 
V.  ^  N.  S.  £.  Co.  supra;  Gillespie  v.  St. 
Louis  K.  C.  d  N.  JR.  Co.  6  Mo.  App.  554, 
(where  the  roadbed  washed  out  from  under 
the  ties  in  consequence  of  an  extraordinary 
flood,  whereby  the  road  gave  way,  and  an 
injury  resulted;)  Baltimore  db  0.  B.  Co.  y. 
Sulphur  Spring  Independent  School  Dist.  96 
Pa.  65,  42  Am.  Rep.  529 ;  Gulf,  C.  dk  S.  F. 
B.  Co.  V.  Pomeroy,  67  Tex.  498 ;  Gulf,  0.  db 
S.  F.  R.  Co.  V.  Pool,  70  Tex.  713 ;  McPher- 
son  V.  Si.  Louis,  1.  M.  db  S.  B.  Co.  97  Mo. 
258 ;  Sawyer  v.  Bannibal  db  St.  J.  B.  Oo.  87 
Ho.  240,  90  Am.  Dec.  882. 

We  have  already  stated  some  of  the  im- 

Sortant  facts  in  this  case  bearing  upon  the 
efendant's  liability.    The  rainfall  was  not 
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only  extraordinary,  but  unprecedented.  It 
came  suddenly,  aud  the  shower  lasted  about 
two  hours.  Nothing  like  it,  as  the  testimony 
shows,  had  occurred  for  more  than  50  years. 
It  was  much  more  severe  at  this  particular 
locality  than  at  the  stations  of  North  Bel- 
grade or  Oakland,  only  two  miles  distant 
irom  it. 

The  culvert,  built  at  the  time  the  road  wis 
constructed,  in  1849,  had  stood  for  more  than 
forty  years,  and  never  in  all  that  time  had 
it  failed  to  discharge  all  the  water  flowins 
to  it.  While  the  testimony  of  engineers  di^ 
fers  as  to  what  should  have  been  the  proper 
capacity  of  the  culvert,  one  fact  is  pertinent 
and  signiflcant;  that  its  capacity  has  been 
sufficient  for  the  purpose  for  which  it  was 
built  for  a  very  long  number  of  years.  To 
be  sure,  it  was  not  built  of  dimension  stone 
split  from  the  quarr^r,  but  of  large  split 
bowlders ;  but  the  testimony,  not  only  of  the 
engineer  in  charge  of  the  work  at  the  time 
of  its  construction,  but  of  others  skilled  in 
such  works,  shows  that  the  material  used  was 
suitable  and  proper,  everything  considered, 
and  that  the  cul  vert  was  properly  bui  1 1.  The 
evidence,  it  is  true,  on  this  point,  as  well 
as  in  reference  to  the  proper  (opacity  of 
this  culvert,  is  not  In  harmony.  Engineers, 
skilled  in  their  profession,  differ  in  their 
Judgment  upon  these  questions.  We  cannot 
say  from  all  the  evidence  before  us  that  the 
railroad  company  must  be  considered  in  fault 
in  respect  to  the  construction  of  this  culvert 
Human  judgment  may  err.  We  think  the 
care  exercis^  in  the  construction  of  the  cul- 
vert brings  it  within  the  rules  of  law  to 
which  we'  have  referred. 

The  test  of  liability  It  not  whether  the 
company  used  such  particular  foresight  as  is 
evident,  after  the  accident  happened,  might 
have  averted  it  had  the  danger  been  known, 
but  whether  it  used  jliat  degree  of  care  and 
prudence  which  a  very  cautious  and  prudent 
person  would  have  used  under  apparent  cir- 
cumstances of  the  case  to  prevent  the  acci- 
dent, without  reasonable  knowledge  that  it 
was  likely  to  occur.  Bowen  v.  Sew  York 
Cent.  B  Co.  18  N.  Y.  408,  72  Am.  Dec  529. 
**  In  such  a  case, "  says  Bramwell,  B. ,  in  Corn- 
man  V.  Eastern  Counties  B.  Cd.^  i  Hurlst. 
&  N.  781,  786.  "it  is  always  a  question 
whether  the  mischief  could  have  been  reason- 
ably foreseen.  Nothing  it  so  easy  as  to  be 
wise  after  the  event.'' 

When  we  come  to  consider  the  question 
whether  there  was  proper  inspection  of  the 
roadbed  and  culvert  at  that  point  before 
the  accident,  we  enter  upon  more  debatable 

ground.  There  were  five  section  men,  who 
ad  started  out  at  1  o'clock,  and  were  at 
work  sui^acing  and  lining  up  the  track  with- 
in 20  or  25  rods  of  this  culvert,  and  they  re- 
mained there  till  about  half  past  2  o'clock, 
and  then  returned  to  the  Oakland  car  house. 
It  had  begun  to  rain.  Thej  saw  the  shower 
come  up.  They  remained  in  the  car  house 
till  4  o'clock.  It  was  not  raining  hard  at 
that  time.  The  regular  passenger  train  was 
due  in  a  very  few  minutes.  The  foreman  of 
the  crew  started  out,  saj^ing  he  would  go 
down  and  look  at  the  switches  at  the  lower 
end  of  the  yard,  and  see  if  it  had  washed  out 
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•round  them.    He  floon  came  back,  and  t1ie| 
crew  Were  still  in  the  car  house.    It  was 
then  he  first  learned  from  the  station  agent 
that  there  was  trouble  at  Crowell  brook. 

In  order  U)at  a  railway  company  may  be 
assured  Uiat  its  line  is  In  a  reasonably  safe 
eondition,  the  duty  devolyes  upon  it  of  caus- 
ing as  frequent  inspection  of  its  roadbed  and 
track  as  can  be  done  consistently  with  the 
conduct  of  its  business.  A  neglect  of  such 
duty  renders  the  company  liable  to  any  one 
injured  by  reason  of  any  defect  which  might 
tiave  been  discovered  by  such  inspection. 
Horeover,  under  circumstances  of  more  than 
ordinary  peril,  as  in  case  of  violent  storms, 
the  company  should  inspect  its  lines  with 
more  than  ordinary  promptitude,  particu- 
larly those  portions  which  are  the  most 
liable  to  injury  by  storm  or  flood.  The 
creater  the  peril,  the  greater  the  vigilance 
demanded.  The  authorities  certainly  go  to 
this  extent.  Some  impose  a  more  stringent 
rule,  holding  that  inspection  should  be  miade 
both  during  and  after  extraordinary  storms, 
in  order  to  prevent  accidents.  International 
di  Q.  N.  R.  Go.  v.  EaUoren,  58  Tex.  46; 
EioTdy  ▼.  NcTih  Carolina  Cent.  R  Oo.  74  N. 
C.  784. 

Whether  there  was  such  promptitude  of  in- 
•oection  by  those  whose  duty  it  was  to  make 
it  as  the  exigencies  of  the  occasion  demanded 
is  a  question  upon  which  the  court  it  not 
ananimous  in  its  opinion. 


It  is  asserted  on  the  part  of  the  defendant 
company  that  there  was  nothing  eitb(:r  in  the 
nature  or  severity  of  the  shower  at  Oakland, 
where  the  section  men  were,  to  attract  their 
attention.  They  certainly  knew  it  was  a 
severe  shower, — the  hardest,  the  foreman 
says,  he  ever  knew ,  so  hard  he  thought  it 
necessary  to  go  out  and  examine  the  switches 
in  the  yard,  to  see  if  they  were  not  washed 
out.  They  knew  that  there  were  several  cul- 
verts upon  that  part  of  their  section,  and 
that  there  was  an  extensive  watershed  which 
emptied  into  this  particular  culvert.  They 
knew  the  regular  passenger  train  was  due 
about  the  time  they  left  the  car  house.  Not* 
withstanding  all  Uiis,  they  remained  in  the 
car  house  an  hour  and  a  half,  and  until  it 
was  too  late  to  avert  the  disaster  which  hap- 
ened. 

The  case  it  one  not  absolutely  free  from 
doubt  in  some  of  its  bearings.  The  damages 
are  large.  Yet,  after  a  veiy  careful  exami- 
nation of  the  evidence,  a  majority  of  the  court 
are  of  the  opinion  that  ihA  verdlet  ma/y  stand 
if  the  plaintiff  wiU  remit  aU  above  $6,000  with- 
in thirty  days  after  decision  announced; 
otherwise  a  new  trial  it  to  be  granted. 

Judgment  accordingly. 

Virn^  Libbejr,  Haakell*  and  White* 
house*  JJ,^  concurred. 
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!•  Catting  off  »  sleeper  tram  »  trmln 
mnd  leavinip  it  on  »  sidiiifl^  late  mX  ni^ht 
without  notice  to  paeeengers  who  have 
entered  it  while  it  was  attached  to  the  train  on 
beinff  informed  by  the  carrier^s  seryantB  that  the 
Sleeper  would  sro  with  that  train  renders  the  car- 
rier liable  for  the  reeultlnir  damages  to  a  passen- 
ger, who  is  thus  left  with  a  siok  child  while  their 
haffgage,  inolading  medidne,  has  been  carried 
off  upon  the  train. 

S*  Ezempla>ry  dmnagee  cannot  be  al* 
lowed  Unr  mere  aeiflifpence  in  cattin§^ 
off  a  sleeper  from  a  train,  whereby  a  pas- 
senger with  a  sick  child  is  left  while  his  baggage 
and  medicine  hatre  gone  with  the  train. 

3*   A  railroad  company  ie  responsible 

to  a  paasenger  for  negligence  of  the  sleeping-car 
conductor. 

tFtoftntterov  and  jSiiuon,  JJ.,  dftsent.) 
(July  0,1898.) 

ERROR  to  the  Circuit  Coart  for  Washington 
County  to  reylew  a  Judgment  in  favor  of 


plaintiff  fn  an  action  brought  to  reooTer  dam- 
ages for  failure  of  defendant  to  comply  with 
its  carriage  contract.    Be/eereed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Fulkerson,  Pa^^  A  Hurt  for 
plaiutifl  in  error. 

Messrs.  Daniel  Tri^g  and  Geor^^  W. 
Ward,  Jr.,  for  appellees: 

A  passenger  may  assume  that  the  whole  train 
is  under  the  same  management  and  where  ha 
sustains  injury  through  the  negligence  of  the 
sleeping  car  conductor  he  nuiy  sustain  an  ao- 
tion  against  the  company. 

Clewland,  0.  0.  dt  I.  R  Oo.  t.  Walrath,  88 
Ohio  St.  461,  48  Am.  Rep.  488,  8  Am.  &  Eng. 
R.  R.  Cas.  871;  Williams  v.  Pullman  Palace 
Oar  0?.  40  La.  Ann.  417,  88  Am.  &  Eng.  R 
R.  Cas.  414;  Texas  d  P.  R  Oif.  ▼.  Ourry,  64 
Tex.  85,  21  Am.  &  Eng.  R.  R.  Cas.  448; 
Pennsylvania  Oo.  ▼.  Boy,  103  U.  S.  462,  26  L. 
ed.  142;  Kinsley  v.  Lake  Shore  AM.B.R  Oo. 
125  Mass.  54;  Lovistille,  N.  dt  G.  8.  R  Oo.  v. 
Katsenberger,  16  Lea,  880,  57  Am.  Rep.  282. 

Exemplary  damages  are  recoverable  in  ac- 
tions for  tort,  and  where  the  transaction 
involves  fraud,  malice,  oppression,  or  gross 
negligence. 

Sedgw.  Damages,  p.  86. 

Where  injury  is  willfully  inflicted  or  with 
reckless  indifference  to  the  rights  of  other  per- 
sons, punitive  damages  may  be  recover^. 


NoTB.— The  above  iHcision  is  of  no  lees  interest 
to  the  traveling  public  than  to  the  legal  profession 
and  to  the  latter  it  is  important  as  covering  new 
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ground  in  the  law  of  carriers  although  the  prin^ 
dples  applied  thereto  are  well  known.  . 
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Lake  Shore  db  M,  5.  R.  Co,  y.  Rosenireig,  118 
Pa.  519,  21  Am.  dk  Eog.  R  R.  Cas  489. 

It  is  Dot  Deoessary  that  the  injury  shall  be 
wUlful.     '*A  consequent  indifference  to  conse- 

Suencea**  is  sufiScient  ground  for  exemplary 
amagea. 

Alabama  O.  8.  B.  Co.  y.  Arnold^  80  Ala. 
eOO.  SO  Am.  &  Eng.  R.  R.  Caa.  546,  and  au- 
thorities there  cited. 

Even  if  the  court  committed  an  error  in 
modifying  or  refusing  to  give  the  defendants 
instructions  as  asked  for,  the  defendant  was 
not  prejudiced  thereby  and  has  no  right  to 
complain. 

Payne  y.  Grant,  81  Ya.  }64;  Baltimore  db 
0,  B.  Go.  y.  MeKenzie,  Id.  71;  Brighthope  B. 
Oo.  y.  Bogere,  76  Va.  448. 

TjtLcy,  J.t  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judirment  of 
the  circuit  court  of  Washington  county,  ren- 
dered at  the  April  term,  1892.  The  action 
was  trespass  on  the  case  for  certain  alleged 
grievances  committed  by  the  plaintiff  in 
error  against  tJie  defendant  in  error,  who  was 
a  passenger  upon  the  road  of  the  said  plain- 
tiff in  error,  who,  by  misdirection,  embarked 
upon  a  coach  which  was  cut  out  of  the  truin 
without  notice.  Upon  the  trial  the  plaintiff 
recovered  a  verdict  for  $500,  and  the  defend- 
ant moved  the  court  to  set  aside  the  verdict, 
and  grant  a  new  trial,  which  motion  the  court 
overruled,  and  rendered  judgment  on  the  said 
yerdict,  whereupon  the  deiendant  company 
applied  for  and  obtained  a  writ  of  error  to 
this  court. 

The  case  is  as  follows:  The  plaintiff  tes- 
tifled  as  follows :  "My  child  had  been  very 
sick  for  two  or  three  weeks,  and  the  doctors 
advised,  as  soon  as  we  could,  as  soon  as  it  got 
better,  to  move  from  Big  Stone  Oap  to  our 
home,  and  on  their  advice  we  made  this 
move.  I  knew  the  running  of  the  trains. 
I  had  traveled  it  frequently.  The  8.  A.  & 
O.  train  got  into  Bristol  between  five  and  six 
o'clock,  and  the  train  I  expected  to  go  on 
left  somewhere  about  eleven  o'clock  that 
night.  We  went  to  the  hotel,  and  stayed 
there  until  about  time  for  this  tmin  to  leave 
Bristol,  probably  about  twenty  minutes  be- 
fore schedule  time ;  and  then  I  went  to  the 
ticket  office,  and  purchased  two  tickets  from 
the  ticket  agent,  Mr.  Bradley.  I  knew  him 
well,  and  I  asked  Mr.  Bradley  if  there  was 
a  sleeper  going  through  over  the  Shenandoah 
Valley  Railroad,  and  he  stated  that  there  was 
a  sleeper  coming  in  on  the  Tennessee  road 
that  would  go  on  through,  and  I  purchased 
those  tickets,  and  he  advised  me  to  get  on 
this  train,  which  was  already  made  up  on 
the  side  track,  and  remain  there  until  the 
East  Tennessee  train  came  in ;  that  it  would 
be  fifteen  minutes,  maybe  twenty  minutes  or 
twenty -five,  till  that  train  came  in ;  and  when 
that  train  came  he  stated  that  the  sleeper 
would  be  attached  at  the  rear.  After  it  was 
attached,  we  started  back  to  the  sleeper.  I 
had  the  little  boy  that  was  sick,  and  my  wife 
had  the  baby,  so  we  couldn't  carry  the 
bundles  and  the  handbag,  valise,  etc.,  that 
we  had.  We  went  back  through  three  or  four 
sleepers,  I  don't  remember  which,  and  I  in- 
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quired  at  the  door  of  each  car  for  the  sleepes 

foing  ovei  the  Shenandoah  Valley  Railroad, 
'hey  said  Uiat  this  sleeper  was  on  this  train ; 
to  pass  on  through  until    *yoa  find  it.'    X 
think  I  went  through  two  or  more  cars,  and 
the  third  or  fourth  one  was  the  Shsnandoal^ 
Valley  sleeper.    The  conductor  was  stand- 
ing on  the  platform  of  the  car  lust  at  the 
door.     When  we  passed  out  of  the  first  car 
the  train  started.      As  I  got  into  this  car 
sleeper  it  was  just  moving  slowly.     I  asked 
if  this  was  Waynesboro  Junction  sleeper  go- 
ing over  the  Shenandoah   Valley  Railroad, 
and  will  it  go  through.     The  conductor  said, 
*Yes,  we  are  going  through. '    I  purchased 
two  tickets  for  berths,  and  paid  him  $2  apiece 
for  them,  numbers  5  and  6,  lower  berths,  and 
I  then  showed  him  the  other  tickets.     I  went 
back  into  the  car  with  the  porter,   and  he 
showed  the  berths  to  my  wife,  and  she  and 
my  family  stayed  in  there,  and  I  started  back 
into  the  other  car  to  get  the  bundles  out  of 
the  train,  and  found  that  the  train  had  cut 
loose  from  this  sleeper,  and  was  pulling  out 
of  the  yard.     I  remarked  to  Mr.   Jones,   the 
Pullman  conductor,  *I  believe  we  have  gotteu 
left, '  and  he  said  they  had  orders  to  throw 
out  a  Washington  sleeper,  and  were  throw- 
ing it  out ;  that  they  never  left  a  sleeper  with 
passengers  in  it,  and  that  the  Washington 
sleeper  would  remain  in  Bristol,    and   thai 
sleeper  would  go  out.     I  remarked  from  the 
exhaust  of  the  engine,  I  thought  they  were 
leaving,  and  be  said :     'No,  they  are  throw- 
ing out  the  empt^  Washington  sleeper.    IThey 
will  be  back  directly,   and  couple  to  this 
sleeper. '    I  am  not  positive  just  what  I  said, 
but  did  say,  'From  the  exhaust  of  the  engine 
I  believe  we  are  left,'  and  then  he  said,    i 
will  be  d— d  if  we  aint,'  or  something  of 
that  kind, .and  stated  that  he  had  been  run- 
ning, I  don't  know  how  many  years,  and  had 
never  been  left  that  way  before.     I  asked  him 
what  was  the  best  thing  to  do :  if  tliere  was 
a  telegraph  ofliice  there ;  how  could  I  get  this 
baggage  that  was  taken  off;  that  my  medi- 
cines and  all  had  been  left  in  the  coach,  and 
were  taken  away  on  that  train.     He  said, 
'You  had  better  go  and  telegraph,  and  have 
them  stooped. '   I  went  to  the  telegraph  oflSce. 
and  I  thfnk  he  went  with  me.    I  telegraphed 
to  the  train  dispatcher  that  I  was  left  there, 
and  had  a  very  sick  cl'.ild,  and  all  the  medi- 
cine and  baggage  Ih..^  had  been  carried  off 
on  this  train." 

The  following  message  was  admitted  to 
be  the  message  sent:  "* Bristol,  6-21—01) 
Train  Despr.  K.  &  W.  R.  R. ,  Rjidf ord  :  I 
was  misinformed  here  to-night  in  regard  to 
leaving  here  on  N.  Y.  sleeper.  Was  trans- 
ferred from  one  car  to  the  sleeper  said  to  <:o 
through  on  No.  2.  I  have  a  yery  sick  child 
and  wife  here  on  the  yard  in  a  close  sleeper. 
This  train  No.  2  leaves  here  with  no  noticv 
to  passengers,  and  takes  my  baegage,  all  of 
the  medicine  and  nourishment  I  hwl  for  my 
wife  and  child.  I  hold  my  tickets,  and  wif) 
hold  the  road  responsible  for  damages,  or 
spend  the  last  dollar  I  have  suing.  My  child 
is  very  ill,  and  can't  get  a  thing  for  him  at 
this  hour  of  night.  I  have  wired  Ck>ndr.  to 
leave  things  at  Abingdon,  with  no  reply ;  to 
leave  them  at  Glade  Spring,   and  not  left 
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there.  Can  you  arrange  at  any  cost,  makes 
DO  difference  bow  miicb.  to  run  me  and  family 
to  point  at  which  these  things  are  left?  I 
am  much  afraid  my  child  will  die  if  he  has 
not  the  medicine,  etc.  My  doctor  came  with 
me  to  this  point,  but  has  gone  back.  The 
things  spoken  of  which  are  mostly  needed 
are  in  the  first-class  car  next  to  sleeper, — a 
basket  with  good  many  bottles,  etc.,  in  it, 
a  small  valise,  and  shawl  strap,  with  um- 
brel  la,  about  center  of  car.  Please  have  them 
stopped,  and  ans.  this,  if  you  please.  8 
o'clock  A.  M.    W.  P.  Lipscomb.'' 

It  was  also  proved  that  the  plaintiff  was 
delayed  on  the  road,  and  was  obliged  to 
change  his  line  of  travel  at  Roanoke,  and  go 
by  iivnchburg  and  Charlottesville  to  reach 
his  destination.  That  ,his  sick  child  was 
greatly  discomforted,  as  he  had  no  change 
for  him,  and  he.  was  sick.  At  Lynchburg 
the  plaintiff  procured  some  clothing  and  some 
food.  The  defendant  contradicted  the  testi- 
mony of  the  plaintiff  as  to  this  misdirection 
and  misinformation  given  at  Bristol  to  the 
plaintiff;  but,  under  the  law  of  this  state, 
we  must  consider  the  evidence  as  upon  a 
demurrer  to  evidence  by  the  defendant  below, 
the  plaintiff  in  error  here,  and,  so  considered, 
it  appears  that  a  passenger,  with  his  wife 
and  sick  child  and  another  child,  an  infant, 
applied  at  Bristol  to  the  company's  agent  for 
a  ticket  for  himself  and  family  to  Waynes- 
boro Junction,  a  point  on  the  defendant's 
road,  obtained  it,  and  paid  for  it,  and  was 
informed  that  a  sleeper  was  on  the  train  ap- 
proaching, and  that  it  would  go  through,  and 
that  then  there  were  two  sleeping  car  berths 
vacant  which  he  could  get,  Nos.  6  and  6. 
That  upon  the  arrival  of  the  train  he  went 
into  the  sleeper,  obtained  and  paid  for  the 
two  berths,  and  took  possession  of  them; 
whereupon,  without  notice  to  him,  the  said 
sleeper  was  cut  loose,  and  left  standing,  in 
the  night-time,  on  the  siding,  while  the  train 
upon  which  he  had  engaged  and  paid  for  his 
passage  sped  on  its  way  without  him.  The 
time  was  so  late  that  he  could  not  get  into 
the  hotel  nor  into  any  drug  store,  and  he  was 
left  in  a  very  painful  situation.  That,  under 
the  circumstances  detailed,  his  baggage  con- 
taining the  sick  child's  clothing  and  medi- 
cine was  carried  off,  and  the  valise  contain- 
ing the  clothing  and  medicine  was  lost,  and 
never  recovered.  That  this  was  caused  by 
the  misdirection  and  negligence  of  the  com- 
pany's officers  is  plain.  The  conductor  of 
the  sleeping  car  attached  to  defendant's  train 
was  an  officer  of  the  company,  and  as  to  all 
passengers  in  his  care  was  such  an  officer 
of  the  company  as  represented  the  company, 
and  the  company  is  responsible  for  his  neg- 
ligence, {WiUiatM  T.  Pullman  FcUace  Car 
Co.,  40  La.  Ann.  417,)  and  there  can  be  no 
question  that  the  company  is  liable  to  the 

I  plaintiff  in  this  action  for  damages  for  the 
njury  sustained.  But  it  is  not  clear  that 
the  company  can  be  held  to  respond  in  any 
other  measure  of  damages  than  such  as  are 
compensatory  for  the  actual  injury  sustained. 
The  record  discloses  that  the  officers  of  the 
company  were  themselves  mistaken, — negli- 
gently mistaken,  it  may  be  conceded, — yet 
we  perceive  in  the  record  no  indication  of 
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any  malicious  purpose  or  evil  Intent.  It 
was  an  honest  mistake,  and  one  much  re- 
gretted by  those  in  fault  as  soon  as  it  oc- 
curred, and  disclaimed  by  the  company,  and 
everything  within  reasonable  bounds  done  to 
alleviate  the  unfortunate  condition  of  the 
plaintiff.  Such  baggage  as  was  discovered 
was  put  off  at  a  station,  and  reclaimed  by 
the  companv's  servants  as  the  train  passed  on 
which  the  plaintiff  ultimatelv  traveled.  The 
valise  was  lost,  and  should  be  paid  for ;  but 
that  does  not  appear  otherwise  than  as  an 
accident.  But  there  was  no  insult,  no  dis- 
respect, either  before  or  after  the  sleeper  was 
cut  off.  In  this  respect  this  case  is  to  be 
distinguished  from  the  late  case  in  this  court, 
decided  at  this  term,  of  Norfolk  dt  W,  R,  Co, 
V.  Anderson  (Va.)  17  8.  E.  Rep.  767,  (not 
yet  officially  reported.) 

The  court  instructed  the  jury,  under  these 
circumstances,  as  follows:  The  plaintiff 
tendered  the  following  instructions:  **The 
court  instructs  the  jury  that  in  this  action 
they  may  find  against  the  defendant  such 
punitive  damages  as  in  their  judgment  may 
be  proper,  provided  they  believe  from  the 
evidence  that  the  injury  complained  of  by 
the  plaintiff  in  his  declaration  accrued 
through  the  willful  negligence  and  careless- 
ness of  the  defendant,  its  ai^cnts  &nd  servants ; 
and  the  court  instructs  the  jury  tliat  for  the 
purposes  of  this  case  the  conductor  of  the 
sleeping  car  must  be  treated  as  a  servant  of 
this,  the  railroad,  company," — which  in- 
struction was  objected  to  by  the  defendant, 
but  the  court  overruled  said  objection,  and 
gave  the  said  instruction  in  the  words  above 
set  forth,  to  which  action  of  the  court  the 
defendant  excepted,  which  is  its  first  excep- 
tion. And  thereupon  the  defendant  tendered 
four  instructions  in  the  words  and  figures 
following,  to  wit:  "First.  The  court  in- 
structs the  jury  -that  negligence  cannot  be 
presumed,  but  must  be  proven,  and  that  the 
burden  of  proving  negligence  by  a  prepon- 
derance of  evidence  rests  upon  the  party  al- 
leging the  negligence;  and  therefore,  unless 
the  jury  believe  from  the  evidence  that  the 
defendant  negligently  failed  to  attach  the 
sleeping  car  in  question  to  the  train  in  Ques- 
tion, they  should  find  for  the  defendant. 
Second.  The  court  instructs  the  jury  that  if 
they  find  from  the  evidence  that  the  plaintiff 
was  delayed  in  his  journey  by  the  negligent 
failure  of  the  defendant  to  attach  the  sleep- 
ing car  in  question  to  the  train  in  question, 
then  they  are  limited  in  fixing  the  damages 
to  the  actual  damages  sustained  by  the  plain- 
tiff, which  actual  damages  must  be  such  as 
are  laid  in  the  declaration,  and  can  only  find 
for  the  plaintiff  (1)  such  sum  as  may  be 
proved  to  have  been  expended  in  completing 
the  journey  in  question  af^er  deducting 
therefrom  the  value  of  the  railroad  tickets 
from  Roanoke  to  Waynesboro  .T unction,  still 
held  by  the  plaintiff;  and  (2)  the  amount 
expended  in  having  the  child  cured  of  its 
illness;  and  (8)  the  value  of  the  time  for 
which  the  plaintiff  was  delayed  in  reaching 
his  destination,  estimating  the  said  time  at 
what  the  time  of  the  plaintiff  was  ordinarily 
worth.  But  the  jury  can  make  no  allowance 
for  the  amount  expended  in  having  the  child 
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in  qaestton  cured  of  its  illness,  unless  they 
believe  from  the  evidence  that  the  sickness 
of  the  said  child  was  caused  bj  the  delay  of 
the  defendant  company  in  carrying  the  plain- 
tiff upon  said  journey.  Third.  The  court 
instructs  the  lury  that  if  thev  believe  from 
the  evidence  that  the  plaintiff  at  the  time  in 
Question  purchased  railroad  tickets  from  the 
defendant,  and  if  they  believe  from  the  evi- 
dence that  the  defendant's  train  for  which 
•aid  tickets  were  purchased  went  forward, 
yet,  if  they  believe  from  the  evidence  that 
the  sleeping  car  in  question  was  left  at  Bris- 
tol by  the  negligence  of  the  defendant  com- 
pany, they  cannot  find  for  the  plaintiff  unless 
thej  further  believe  from  the  evidence  that 
the  plaintiff  secured  tickets  upon  the  said 
sleeping  car  before  the  departure  of  said 
train  from  Bristol.  Fourth.  And  the  court 
instructs  the  lury  that,  in  order  to  find  the 
defendant  guilty  of  willful  negligence,  it 
must  appear  that  the  act  of  the  defendant 
was  not  in  the  nature  of  a  mistake,  but  was 
an  intentional  act  upon  the  part  of  the  de- 
fendant, with  the  intention  of  delaying  the 
plaintiff  in  the  prosecution  of  his  Journey." 
And  the  court  gave  the  first  instruction  of- 
fered bv  the  defendant,  and  modified  the 
second  instruction,  and  refused  to  give  the 
third  instruction,  and  modified  the  fourth  in- 
struction, and  gave  the  second  and  fourth 
instructions  as  modifi^,  which  were  in  the 
words  and  figures  following  to  wit :  Second 
instruction  as  modified  and  given:  ''The 
court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  plaintiff  was  delayed 
in  his  journey  by  the  negligent  failure  of 
the  defendant  to  attach  the  sleeping  car  in 
question  to  the  train  in  Question,  then  they 
are  limited  in  fixing  the  damages  to  the  act- 
ual damages  sustained  by  the  plaintiff,  which 
actual  damages  must  be  such  as  are  laid  in 
the  declaration,  and  can  only  find  for  the 
plaintiff  (1)  such  sum  as  may  be  proved  to 
have  been  expended  in  completing  the 
lournev  in  question,  after  deducting  tbere- 
irom  the  value  of  the  railroad  tickets  from 
Roanoke  to  Waynesboro  Junction,  still  held 
by  the  plaintiu;  and  (2)  the  amount  ex- 
pended in  having  the  child  in  question  cured 
of  its  illness;  and  (8)  the  value  of  the  time 
for  which  the  plaintiff  was  delayed  in  reach- 
ing his  destination,  estimating  the  said  time 
at  what  the  time  of  the  plaintiff  was  or- 
dinarily worth.  But  the  jury  can  make  no 
allowance  for  the  amount  expended  in  hav- 
ing the  child  in  question  cured  of  its  illness,  j 
unless  they  believe  from  the  evidence  that 
the  sickness  of  the  said  child  was  caused  by 
the  delay  of  the  defendant  company  in  carry- 
ing the  plaintiff  upon  said  Journey.  But  if 
the  jury  should  find  that  the  agents  of  the 
defendecnt  wete  guilty  of  willful  misconduct, 
and  thereby  caused  the  plaintiff's  delay,  then 
they  may  find,  in  adaition  to  these  actual 
damages,  punitive  or  exemplary  damages." 
Fourth  instruction  as  modified  and  given : 
"The  court  instructs  the  jury,  that  in  order 
to  find  the  defendant  guilty  of  willful  neg 
ligence,  it  must  appear  that  the  act  was  not 
in  the  nature  of  a  mistake,  but  was  an  in- 
tentional act  on  the  part  of  the  defendant's 
agent,  done  with  the  purpose  of  misleading 
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the  plaintiff. "  To  which  action  of  the  oonrt 
in  modifying  the  second  instruction  and  re- 
fusing to  give  the  third  instruction  and  in 
modifying  the  fourth  instruction,  the  defend* 
ant  excepted,  which  is  its  second  exception. 
And  thereupon  the  luiy  retired,  and  iJter  a 
time  returned  a  verdict,  which  verdict  is  as 
follows :  **  We,  the  jury,  find  for  the  plain- 
tiff, and  assess  the  damages  at  $500,  (fivs 
hundred  dollars)."  And  thereupon  the  de- 
fendant, by  counsel,  moved  the  court  to  set 
aside  said  verdict,  and  grant  it  a  new  trial 
upon  the  ground  that  the  court  had  eired  in 
its  instructions,  and  upon  the  further  grounds 
that  the  said  veidict  was  contrary  to  the  law 
and  the  evidence,  and  tibat  the  damage  found 
by  the  Jury  was  excessive,  which  morion  the 
court  overruled,  and  rendered  Judgment  upon 
said  verdict. 

Under  the  circumstances  of  this  case,  can 
the  defendant  be  lawfully  held  to  respond  in 
exem  plary  or  punitive  damages?  It  was  said 
by  Judge  Staples,  speaking  for  this  court,  in 
Borland  v.  Barrett,  76  Va.  182,  44  Am.  Rep. 
152:  ''In  a  legal  sense,  every  unlawful  act, 
done  willfully  or  purposely,  to  tiie  injury 
of  another,  upon  slight  provocation,  is,  as 
against  such  person,  malicious,  and  the  law 
so  presumes. "  And  this  is  as  strongly  as  this 
doctrine  could  be  stated,  it  being  conceded 
that  this  presumption  may  be  rebutted  by 
proof.  No  malice  nor  any  evil  intent  can  be 
presumed  from  a  mistake  or  misadventure. 
To  state  the  proposition  is  to  prove  it  It 
is  self-evident.  An  absence  of  evil  purpose 
is  an  absence  of  malice.  No  mere  inadvert- 
ence, mistake,  or  accidental  occurrence  can 
be  malicious,  although  negligence.  And 
this  would  seem  to  be  sufficient  for  this  case; 
and  it  is  scarcely  necessary  to  go  into  the 
other  question,  whether  the  company  is  re- 
sponsible for  the  malicious  act  of  its  em- 
pIoy6s.  In  the  case  of  Lake  Share  A  M,  8.  K 
Co.  V.  Prentice,  147  U.  S.  101,  87  L.  ed.  97. 
Mr,  Justice  Gray  reviews  this  subject,  and 
cites  many  authorities,  among  them  the  case 
of  Ragan  v.  Profddenee  S  W.  R.  Co.,  8  R  L 
88,  01,  63  Am.  I>ec.  877,  which  is  highly 
indorsed,  where  it  is  said:  "We  do  not  see 
how  such  damages  can  be  allowed  when  the 
principal  is  prosecuted  for  the  tortious  act 
of  his  servant,  unless  there  is  proof  in  the 
cause  to  implicate  the  principal  and  make 
him  particepe  eriminis  of  his  agent's  acts. 
No  man  should  be  punished  for  Chat  of  which 
he  is  not  guilty.  When  the  proof  does  not 
implicate  the  principal,  and  however  wicked 
the  servant  may  have  been,  the  principal 
neither  expressly  nor  impliedlv  authorizes 
nor  ratifies  the  act,  and  the  criminality  of 
the  act  is  as  much  against  him  as  against 
any  other  member  of  society,  we  think  that 
it  is  quite  enough  that  he  shall  be  liable  in 
compensatory  damages  for  the  injury  sus- 
tained in  consequence  of  the  wrongful  act 
of  a  person  acting  as  his  servant. " 

In  this  case  the  instructions  are  that  the 
jury  could  assess  exemplary,  punitiTC  dam- 
ages against  the  defendant  for  the  willful, 
negligent  act  of  the  servant  or  agent.  This 
is  contrary  to  the  plain  principles  of  justice, 
and  the  aecided  cases  are  to  the  contrary. 
Exemplary  or  punitive  damages  do  not  lia 
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In  sach  a  case.  The  amount  of  damages  is 
not  lar^,  abstractly  considered,  but,  when 
oonsidered  in  the  light  of  the  evidence  in 
this  case,  thej  are  much  beyond  any  com- 
pensatory basis.  There  was  no  hurt,  nor 
pecuniary  nor  other  loss  which  is  proved, 
-which  can  be  brought  by  this  evidence  to 
this  amount.  There  was  delay,  vexation, 
distressing  anxieties,  and  some  loss ;  but  the 
tarn  of  $S0O  could  not  be  reached  upon  any 
other  principle  timn  the  ascertainment  of 
punitive  damai^eti  under  the  erroneous  in- 


structions of  the  court,  which  cannot  be  al* 
lowed,  the  transaction  involving  neither 
fraud,  malice,  oppression,  nor  gross  negli- 
gence, nor  reckless  indifference  to  the  rights 
of  others.  The  jury  having  been  misin* 
structed  by  the  court  as  to  the  law  of  the 
case,  ths  Judgment  must  be  reversed  and  an- 
nulled,  and  the  case  remanded  to  the  said 
Circuit  Court  of  Washington  County  for  a 
new  trial  to  be  had  therein. 

Fauntlerosr  and  Hlnton,  JJ,,  dissent. 
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An  eleetrle  llffht  oompaoy  wbleh  has 
put  up  poles  and  wii'ea  la  streets  aa- 
der  eoatraet  with  a  maaleipal  oorpe- 
ratloa  and  conveys  so  low  a  oiirrent  of  eleo- 
triclty  for  ilgtats  that  the  wires  oan  be  safely 
handled  even  when  cbaxired  may  have  an  1d- 
junotion  against  another  company  which,  under 
a  subsequent  contract,  erects  poles  and  wires 
oarrylnir  a  dangerous  current  so  near  the  former 
as  to  Interfere  with  their  safe  use. 

CAprliffi<180aj 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Rutland  County 
dismissins:  the  bill  in  a  suit  filed  to  enjoin  de- 
fendant from  interfering  with  complainant's 
electric  light  poles.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs,   Geo.  E.  Lawreaee  and  C*  H. 
JcKfce  for  appellant. 
Mr,  J.  C.  Baker  for  appellee. 

^ler^  i/.,  delivered  the  opinion  of  the 
court: 

The  orator  and  defendant  are  rival  corpo- 
rations, organized  under  the  general  laws  of 
this  state  for  the  purpose  of  carryine  on,  re- 
spectively, the  business  of  electric  lighting 
in  the  village  of  Rutland. 

In  May,  1886,  the  orator  entered  into  a 
written  contract  with  the  trustees  of  the  vil- 
lage for  lighting  the  village  streets,  and, 
acting  upon  and  in  compliance  with  that  con- 
tract, it  established  a  plant,  erected  poles, 
stnmg  wires,  and  commenced  doing  business. 
It  was  stipulated  that,  where  wires  crossed 
streets,  they  should  not  be  within  80  feet  of 


the  ground,  and  street  line  wires  should  bs 
at  least  20  feet  above  the  ground.  The  polea 
were  erected  at  points  incucated  by  the  trust* 
ees. 

Some  three  years  later  the  defendant,  by 
permission  of  the  trustees,  erected  poles, 
strung  wires,  and  commenced  the  business 
of  el^^ic  lighting  in  competition  with  the 
orator.  Its  poles  were  also  placed  under  di- 
rection of  the  trustees.  In  some  of  the  prin- 
cipal streets  the  poles  were  set  on  the  same 
side  as  the  orator's  poles,  and  quite  near  to 
them.  The  orator  employs  a  system  for  light* 
ing  buildings  with  incandescent  lamps  with 
a  current  of  electricity  used  on  its  wires  of 
only  110  volts,  which  is  so  low  a  current 
that  the  wires,  when  charged,  can  be  handled 
with  safety.  The  defendant  uses  for  its  in* 
candescent  lamps  an  alternating  current  of 
1,000  volts  on  its  wires  on  the  streets.  By 
means  of  what  are  called  ^  converters, "  a  cur- 
rent of  50  volts  is  taken  into  buildings. 

When  the  defendant's  wires  were  first 
strung  upon  the  poles  they  did  not  touch  the 
wires  and  poles  of  the  orator,  but  from  the 
effect  of  storms,  from  stretching,  or  some 
other  cause,  they  now  sometimes  come  in 
contact  with  the  orator*s  poles  and  wires, 
and  injure  them.  The  wires  should  not 
be  nearer  each  other  than  12  inches,  and 
the  cross-pieces  upon  which  they  are  strung 
should  be  at  least  2  feet  apart,  so  that  when 
the  wires  are  loaded  with  snow  and  ice,  or 
when  swayed  by  the  wind,  they  will  not' 
come  in  contact.  When  a  wire  carrying  a 
heavy  current  comes  in  contact  with  one  car- 
rying a  lighter  current  the  heavy  current  is 
liable  to  be  inducted  into  the  other  wire, 
which  endangers  the  orator's  wires,  lamps, 
and  plant  and  is  liable  to  set  fire  to  build- 
ings, for  which  the  orator  would  be  answer- 
able in  damages.  The  defendant's  poles  are 
not  as  high  as  those  of  the  orator.  The  cross- 
pieces  to  which  its  wires  are  attached  are 


NoTB.— The  precise  question  decided  in  the 
above  case  seems  to  be  new,  but  the  relative  rights 
of  parties  engaged  in  the  use  of  electricity  have 
oome  before  the  courts  in  a  considerable  number 
Ot  cases  during  the  past  few  years. 

As  to  the  conflicting  rights  of  telephone  compa- 
nies and  street  railway  companies,  see  Hudson 
River  Teleph.  Co.  v.  Watervliet  Tump,  a?  B.  Co.  17 
L.  R.  A.  074, 186  N.  Y.  886;  Cincinnati  Inclined  Plane 
R.  Co.  V.  City  k  a  Tel^.  AmK  IIIL.  R.  A.  584.  48 
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Ohio  St.  890;  Cumberland  Teleph.  ft  Teleg.  Co.  r* 
United  Electric  R.  Co.  (Tenn.)  12  L.  R.  A.  644. 

On  the  question  of  liability  for  shock  from  wlrea 
in  various  cases,  see  Burt  v.  Douglas  Cc  unty  Street 
R.  Co.  18  L.  R.  A.  470,  88  Wi^.  229;  a«ments  v. 
Louisiana  Electric  Light  Co.  16  L.  R.  A.  48. 44  La. 
Ann.  6QBS;  Southwestern  Teleg.  k  Tf>leph.  Co.  v. 
Robinson,  16  L.  R.  A.  645, 50  Eed.  Rep.  \Sl^  ^urget 
V.  Cambridge.  16  L.  B.  A.  606, 156  Mass.  801. 


See  also  22  L.  K.  A.  759. 
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nearer  the  ground  than  those  of  the  orator, 
8(>  that  in  places  the  defendant's  wires  are 
under  the  orator's  which  renders  it  difficult 
and  dangerous  for  the  orator's  employes  to 
reach  their  wires  for  repairs  and  other  pur- 
poses. No  accident  has  thus  far  happened. 
The  defendant's  wires  are  not  usually  charged 
with  electricity  in  the  daytime,  but  the  two 
plants  are  entirely  independent  of  each  other, 
and  the  orator's  employes  have  no  means  of 
knowing  when  the  defendant's  wires  are 
charged.  Where  the  wires  of  the  parties 
cross  Center  street  the  orator's  is  only  21  feet 
above  the  ground ;  the  defendant's  is  strung 
above  it,  and,  having  sagged,  rests  upon  it. 
At  other  places,  where  tlie  respective  wires 
enter  buildings,  they  interfere  with  each 
other.  These  are  the  material  facts  found 
by  the  master.  It  is  conceded  that  the  vil- 
lage trustees  had  authority  to  make  the  con- 
tract with  the  orator. 

The  defendant  virtually  concedes  that  the 
orator's  contract  with  the  trustees  is  the 
measure  of  its  rights.  The  village,  by  its 
trustees,  invested  the  orator  with  certain 
rights,  and,  after  the  orator,  relying  upon 
the  contract,  had  expended  money  in  estab- 
lishing its  plant  and  appliances,  the  village 
could  not,  by  an  ordinance,  have  infrin)2:ed 
these  rights ;  and  clearly  it  could  not  confer 
upon  the  defendant  authoritv  to  infringe 
them.  On  the  other  hand,  it  is  not  claimed 
that  the  orator  obtained  a  privilege  of  the 
streets  to  the  exclusion  of  the  defendant,  but 
that  the  defendant's  rights  were  subordinate 
to  the  orator's,  and  must  be  exercised  in  such 
a  manner  as  not  to  interfere  with  them.  If 
authorities  were  required  to  sustain  so  plain 
«  a  proposition,  those  cited  upon  the  orator's 
brief  arc  pertinent. 

In  Hudson  Teleg.  Co.  v.  Jersey  City,  49  N. 
J.  L.  893,  60  Am.  Rep.  619,  it  was  held  that 
where  the  city,  by  an  ordinance,  under  stat- 
utory authority,  had  designated  certain  pub- 
lic streets  in  which  the  company  might  place 


I  its  telegraph  poles,  and  the  oompanj  had  ex- 
pended monev  in  placing  its  poles  upon  sock 
streets,  the  cfty  could  not,  by  subsequent  or- 
dinances, revoke  such  designation ;  that  the 
company  had  an  irrevocable  vested  right  to 
use  the  streets  for  the  designated  purpose. 

Thompson's  Law  of  Electricity  lays  down 
the  general  rule  that  when  a  municipal  cor- 
poration, under  a  statutoir  provision,  has, 
by  ordinance  or  other  lawful  mode,  author- 
ized a  telephone  company  to  erect  its  posu 
or  poles  in  certain  designated  streets,  and 
the  company  proceeds  so  to  erect  theni,  and 
to  expend  money  on  the  faith  of  the  license 
so  granted,  it  thereby  acquires  a  vested  right 
to  the  use  of  the  designated  streets,  so  Ionic 
as  it  conforms  to  the  conditions  of  the  li- 
cense; and  the  license  cannot  tJiereafter  be 
revoked  by  the  municipality.  So  an  ordi- 
nance authorizing  a  telephone  company  to 
maintain  lines  on  its  streets,  without  limita- 
tion as  to  time,  for  a  stipulated  <x>n8idera- 
tion,  when  accepted  and  acted  upon  by  the 
grantee,  by  a  compliance  with  its  conditions, 
becomes  a  contract,  which  the  city  cannot 
abolish  or  alter,  without  consent  of  the 
grantees. 

It  appears  that  the  orator  has  suffered  some 
damage  in  consequence  of  its  wires  coming 
in  contact  with  ihe  defendant's;  that  it  is 
constantly  exposed  to  danger  from  such  con- 
tact, and  that  its  men  cannot  conveniently 
and  without  danger  reach  its  wires  for  the 

fiurpose  of  making  repairs  and  of  connecting 
ines  therewith  to  buildings.  We  therefore 
think  that  the  orator  is  entitled  to  relief  ac- 
cording to  the  praver  of  the  bill. 

The  pro  forma  decree  diemiesing  the  biU  i$ 
revei*eed,  and  the  cause  remanded.  An  ac- 
counting is  ordered  for  the  damages  already 
suffered  by  the  orator,  and  the  orator  may 
have  a  perpetual  injuuction  restraining  the 
defendant  from  maintaining  its  wires  so  as 
to  interfere  with  those  of  the  orator. 
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1.  Courts  are  bound  to  take  Judicial 
notice  of  the  i^neral  features  of  rail- 
road bnaineee  in  respect  to  the  separation  of 
passenger  and  freight  trains. 

8*  The  preanmption  that  a  pereoii  on  a 
railroad  train  is  entitled  totheri^^hts 
and  privil^B^es  of  a  passen|per  does  not 
apply  in  case  of  a  train  manifestly  designed  for 
freight,  even  if  a  oaboose  is  attached. 


8«  The  IkUure  of  the  eonduetor  of  a 
tteight  train*  which  is  not  acenstoaied 
to  carry  passen^^rs*  to  stop  it  in  the 

night-time  and  eject  from  the  caboose  a  cripple 
whose  presence  on  the  train  he  did  not  discover 
until  it  was  well  under  way,  and  whom  he  bad 
previously  refused  to  carry,  will  not  make  the 
latter  a  passenger  within  the  rule  as  to  UatlUtJes 
of  a  carrier  to  pasBengers. 

(May  80, 188a) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  El  Paso  Couniy  to 
review  a  judirment  in  favor  of  plaintiff  in  au 
action  brought  to  recover  damages  for  personal 
injuries  resulting  in  death  and  alleged  to  have 


Nora.— As  to  who  are  entitled  to  protection  as 
passenffers,  see,  in  connection  with  the  above  case, 
Dewlre  v.  Boston  ft  M.  R.  Ck>.  2  L.  K.  A.  106.  and 
noU,  148  Mass.  44S:  also  Whitehead  v.  St.  Louis,  L 
H.  &  S.  R.  Co.  6  L.  R.  A.  409, 99  Mo.  263;  Mc  Veety  v. 
St.  Paul,  M.  ft  M.  K.  Co.  11  L.  R.  A.  174, 45  Minn.  268; 

20  L.  R.  A. 


Plans  V.  Boston  ftA«B.Oo.  17L.B.A.88S,15r 
MH8S.877. 

For  postal  clerks  on  mail  cars  as  passenseta,  see 
Cleveland,  C.  0.  ft  St.  L.  R.  Oo.  v.  Ketohum  (IndJ 
19  L.  R.  A.  889,  and  note. 


See  also  24  L.  R.  A.  363. 


1893. 


Atchison,  T.  &  S.  F.  R.  Co.  t.  Hradland. 
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•tieen  cansed  by  defendant's  negligence.    Be- 

Statement  by  Hayt»  Ch,  J,: 

This  action  was  brought  under  the  statute 
%y  appellee,  asplaintin,  to  recover  damages 
*for  the  death  oi  her  unmarried  son,  alleged 
to  have  resulted  from  the  negligence  of  the 
•defendant.  The  trial  resulted  in  a  verdict 
&nd  Judgment  in  favor  of  plaintiff  for  $3, 600. 
The  case  was  submitted  to  the  Jury  on  the 
•theory  that  the  defendant  had  assumed  to- 
wards the  deceased  the  duties  and  obligations 
due  from  a  common  carrier  to  a  passenger, 
and  this  forms  the  i^round  of  the  principal 
•error  relied  upon  in  this  court.  Appellant 
contends  that  the  deceased  was  not  entitled 
to  be  considered  as  a  passenger,  under  the 
•evidence.  The  evidence  upon  this  point  is 
practically  without  contradiction.  From 
this  it  appears  that  on  May  14,  1888,  between 
the  hours  of  12  and  1  o'clock  at  night,  one 
Walter  Chubbeck  had  charge  of  a  freight 
-train  upon  defendant's  road,  which  was  about 
to  start  from  the  city  of  Pueblo,  in  this  state, 
bound  north;  that  this  train  consisted  of 
thirteen  cars  of  freight,  attached  to  the  rear 
«f  which  was  a  caboose.  The  deceased,  a 
young  man  about  twenty- six  years  of  age, 
was  a  cripple  with  an  artificial  foot  and  leg. 
The  conductor,  who  was  first  introduced  as 
a  witness  by  plaintiff,  testified  that  just  pre- 
vious to  the  starting  of  the  train  from  Pueblo 
he  found  Shipman  on  the  front  platform  of 
the  caboose.  The  deceased  accosted  him, 
eaving  that  he  was  a  cripple,  and  had  form- 
-erly  been  a  railroad  man;  that  he  had  a 
brother  living  at  Greenland,  near  the  line  of 
the  road  between  Pueblo  and  Denver;  and 
that,  as  he  was  disabled  from  doing  any  more 
train  work,  he  wanted  to  go  tbere,  and  make 
his  living  on  a  farm.  He  asked  the  con- 
-ductor  whether  he  ever  showed  favors  to  crip- 
pled railroad  men.  Chubbeck  told  him  that 
this  depended  upon  circumstances;  that  he 
•sometimes  did.  The  deceased  then  produced 
«  letter  showing  that  he  had  been  a  brake- 
•man  on  another  road  for  ten  or  eleven  months, 
and  Chubbeck  asked  him  why  he  did  not  ap- 
ply to  the  Brakemen's  Brotherhood  for  as- 
sistance. His  reply  was  that  "he  had  not 
broke  long  enough,  and  that  he  could  not 
'get  in."  Chubbeck,  after  examining  the  let- 
ter, told  him  tl^t  he  could  not  carry  him. 
The  witness  was  afterwards  asked  this  ques- 
tion: **Was  that  all  the  conversation  that 
took  place  between  you?  Answer.  No,  sir; 
lie  af^ked  me  if  I  could  carry  him,  and  I  told 
liim  I  could  not."  Motion  for  a  nonsuit  hav- 
ing been  interposed  and  denied  at  the  con- 
clusion of  plaintiff's  evidence,  the  conductor 
was  recalled  as  a  witness  for  the  defendant. 
He  was  then  asked :  **  What  did  you  tell  him 
as  to  whether  you  would  carry  him?  An- 
swer. I  told  him  that  I  could  not  do  any- 
thing for  him  on  the  letter ;  that  it  would  be 
•an  impossibility  for  me  to  carry  him;  that 
iihe  letter  was  too  old."  After  the  conversa- 
tion at  the  Pueblo  station  the  conductor  went 
'up  along  the  train,  and  took  the  numbers  of 
the  cars7  When  he  reached  the  engine  he 
found  on  the  tender  a  fireman  seeking  em- 
ployment.   The  regular  fireman  of  the  engine 
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had  consented  to  carry  this  man  upon  some 
claim  advanced  by  the  latter,  and  the  con- 
ductor, finding  that  he  was  in  the  way  of  the 
head  brakeman,  sent  this  man  back  to  ride 
in  the  caboose.  The  conductor  did  not  re- 
turn to  the  rear  end  of  the  train  till  it  had 
left  the  station,  and  was  well  under  way. 
He  then  found  in  the  caboose,  besides  the 
fireman,  two  or  three  men  traveling  with 
stock  on  the  train,  and  the  deceased.  It  does 
not  appear  that  any  of  the  occupants  of  the 
car  were  either  provided  with  transportation, 
or  that  any  fare  was  paid  to  or  demanded  by 
the  conductor.  The  train  proceeded  to  Colo- 
rado Springs,  making  but  one  stop  between 
Pueblo  and  Uiat  point.  This  stop  was  made 
at  Fountain,  a  small  way  station  a  short  dis- 
tance below  Colorado  Springs.  The  train  ar- 
rived at  Colorado  Springs  in  safety.  At  this 
point  the  Denver,  Texas  &  Ouli  Railroad 
crosses  the  roadbed  of  appellant.  The  train 
upon  which  deceased  was  riding  was  stopped 
at  this  crossinir,  it  being  necessary  to  do  some 
switching  in  the  yards  at  Colorado  Springs. 
The  rear  six  cars  of  the  train,  with  the  ca- 
boose, were  but  off  Just  south  of  this  crossing, 
and  left  standing  upon  the  track.  The  evi- 
dence shows  that  at  this  point  the  grade  de- 
clines to  the  south.  Two  of  these  cars  were 
provided  with  air  brakes,  and  the  conductor, 
m  person,  set  these  brakes,  and  ordered  the 
rear  brakeman  to  set  the  others.  This  brake- 
man  testified  at  the  trial  that  at  this  time  he 
noticed  that  the  air  brakes  were  not  holding, 
but  tliat  he  set  the  hand  brakes  upon  three, 
or  perhaps  four,  of  the  freight  cars,  and  an- 
other witness  testified  to  seeing  him  at  work 
setting  these  brakes.  At  this  point  the  stock- 
men and  tbe  conductor  left  the  caboose,  the 
deceased  and  the  fireman  remaining  therein. 
There  is  some  evidence  that  the  latter  were 
quarreling  at  the  time.  The  engine,  with 
the  other  cars,  proceeded  up  the  main  track 
to  Colorado  Springs  for  the  purpose  of  switch- 
ing the  stock  cars  on  to  a  stub  track.  It  took 
perhaps  thirty  or  forty  minutes  to  do  this 
switching,  and  then  the  train  was  backed 
down  for  the  cars  left  south  of  the  crossing. 
It  was  then  found  that  these  cars  were  not 
there.  The  brakes  had  in  some  way  been 
loosened,  and  the  cars  had  started  down  the 
track.  The  testimony  further  shows  that 
these  cars  ran  as  far  as  the  station  at  Foun- 
tain, where  they  came  in  collision  with  the 
engine  of  another  train.  The  cars  imme- 
diately in  front  of  the  caboose  were  loaded 
with  combustibles,  which  were  exploded  as 
the  result  of  this  collision.  Soon  thereafter 
the  mangled  body  of  the  deceased  was  found 
b^  the  side  of  the  track  near  the  place  of  col- 
lision. What  became  of  the  fireman  does  not 
appear.  He  was  not  seen  by  any  witness  after 
the  separation  of  the  cars  at  the  crossing  near 
Colorado  Springs,  and  diligent  search  failed 
to  disclose  any  trace  of  him  after  that  time. 
The  theory  of  the  defense  was  that  in  a 
moment  of  passion^he  loosened  the  brakes, 
and  fled. 

Aiestrs.  Charles  E.  Oast  and  Horace 
O.  Lunt  for  appellant. 

Messrs.  William  Harrison  and  T.  A« 
MeMorriSt  for  appellee: 
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The  deceased  never  told  the  conductor  that 
he  would  nor  could  not  ptkj  fare.  Certainly, 
then,  the  deceased  was  lawfully  a  passenger, 
and  if  so,  then  entitled  to  the  protection  of  the 
defendant  against  negligence  of  the  defendant's 
servants  in  operating  the  train  the  same  as 
though  he  had  paid  fare  or  was  there  by  ex- 
press invitation  of  the  company. 

MuOhausen  ▼.  8t.  Lauu  B,  Co.  91  Mo.  382; 
Ck)o1ey,  Torts,  148;  Noltonv,  Wutem  R.  Carp. 
15  N.  Y.  444.  69  Am.  Dec.  628;  Jaedfm$  v.  St, 
JPaul  dt  as.  Co.  20  Minn.  126, 18  Am.  Rep. 
860. 

The  duty  of  the  defendant  to  cany  carefully 
and  without  negligence  docs  not  result  alone 
from  the  coDsideration  paid  for  the  service. 
It  Is  imposed  by  law  even  where  the  service  is 
gratuitous. 

PftUaddphia  dB.ILCo.  v.  Derfty,  66  U.  6. 
14  How.  468, 14  L.  ed.  602;  Ohio  i  M.  R  Co. 
T.  Muhling,  80  HI.  9. 

Although  the  passenger  may  be  at  the  time 
of  receiving  the  injury  in  disobedience  to  the 
rules  and  regulations  of  the  road,  vet  if  such 
act  of  the  passenger  in  no  wav  conduces  to  the 
injury  the  carrier  must  be  held  responsible  for 
his  negligence  or  want  of  care. 

Baker  v.  Portland,  68  Me.  199,  4  Am.  Rep. 
874;  Zemp  v.  Wilmington  ^Ji.B.Co.9  Rich. 
L.  84,  64  Am.  Dec.  768;  Latorencdmrgh  db  U. 
M.  B.  Co.  V.  Montgomery,  7  Ind.  475;  Watson 
T.  Northern  12.  Cb.  24  XL  C.  Q.  B.  98. 

Appellant  has  not  shown  that  Uiis  train  was 
not  allowed  to  carry  passengers.  And  if  buch 
were  the  fact,  deceased  had  no  notice  of  it. 
He  had  not  refused  to  pay  fare,  for  none  had 
been  demanded,  so  far  as  the  evidence  shows. 
For  aught  to  the  contrary,  deceased  was  able 
and  willing  to  pay  fare  upon  demand. 
Whether  he  paid  fare  or  not  is  immaterial,  for 
he  rode  with  consent  of  the  conductor  and 
therefore  was  not  a  trespasser. 

Pennsylvania  B.  Co.  v.  Bookt,  67  Pa.  846; 
Dunn  V.  Grand  Trunk  R  Co.  S8  Me.  187,  4 
Am.  Rep.  267.  See  also  Zemp  v.  Wilmington 
d  M.  Co.9  Rich.  L.  88,  64  Am.  Dec.  768; 
Latorenceburgh  db  U,  M.  B.  Co.  v.  Montgomery, 
7  Ind.  475. 

It  is  not  necessary  that  a  traveler  should 
have  actually  paid  any  fare,  or  even  intended  to 
pay  it,  in  order  to  entitle  him  to  the  rights  of 
a  passenger. 

Shearm.  &  Redf.  Neg.  4th  ed.  par.  488; 
Cleveland  v.  New  Jersey  8.  B.  Co.  68  N.  Y. 
809;  iBbeU  v.  New  Tork  S  N.  U.  B.  Co. 
27  Conn.  898.  71  Am.  Dec.  78;  2  Redf.  Ry. 
Cas.  474-602. 

His  "presence  there  with  the  knowledge  of 
the  conductor  made  It  defendant's  dutv  to  ex- 
ercise care." 

Jacobus  V.  St.  Paul  4t  C.  R  Co.  20  Minn. 
125,  18  Am.  Rep.  860;  Creed  v.  Pennsylvania 
R  Co.  86  Pa.  189,  27  Am.  Rep.  698. 

The  doctrine  of  Eaton  v.  Delaware,  L.  d  W. 
B.  Co.,  67  N.  Y.  882,  15  Am.  Rep.  618,  that 
*'the  presumption  is  that  a  person  on  a  freight 
train  is  not  leffally  a  passenger"  is  expressly 
repudiated  in  Hanson  v.  Mantfield  B.  A  Transp. 
Co.  88  La.  Ann.  Ill,  58  Am.  Rep.  162; 
Thomp.  Cart.  p.  844. 

Hajrt*  Ch.  </.,  delivered  the  opinion  of 
the  court : 
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The  statute  upon  which  this  Judgment  is 
sought  to  be  upheld  reads  as  follows: 
''Whenever  any  person  shall  die  from  any 
injury  resulting  from  or  occasioned  bv  the 
negligence,  unski  11  fulness,  or  criminal  in* 
tent  of  any  officer,  agent,  servant,  or  em« 
ploy6,  whilst  running,  conducting,  or  man* 
aging  any  locomotive,  car,  or  train  of  cars, 
or  of  any  driver  of  any  coach  or  other  pnblie 
conveyance,  whils)  in  charge  of  the  same  as 
a  driver,  and  when  any  passenger  shall  die 
from  anv  injury  resulting  from  or  occasioned 
by  any  dfefect  or  insufficiency  in  any  railroad, 
or  any  i>art  thereof,  or  in  any  locomotive  or 
car,  or  in  anv  stage-coach  or  other  public 
convevance,  the  corporation,  individual,  or 
individuals  in  whose  employ  any  such  of- 
ficer, agent,  servant,  employe,  master,  pilot, 
engineer,  or  driver  shall  be  at  the  time 
such  injury  is  committed,  or  who  owns  any 
such  railroad,  locomotive,  car,  stage-coach, 
or  other  public  conveyance,  at  the  time  any 
such  injury  is  received,  and  resulting  from 
or  occasioned  bv  defect  or  insufficiency  abovs 
described,  shall  forfeit  and  pay  for  every 
person  and  passenger  so  iniurod  the  sum  of 
not  exceeding  live  thousana  (5,000)  dollars, 
and  not  less  than  three  thousand  (8,000)  dol- 
lars, which  may  be  sued  for  and  recovered.* 
Mills'  Anno.  Stat,  §  1508.  This  section  re- 
ceived the  careful  attention  of  this  oourt  in 
the  case  of  Atchison,  T.  d  3.  F.  R  Co.  v. 
Farrow,  6  Colo.  498.  The  opinion  in  that 
case  contains  a  clear  and  logical  analysis  of 
the  statute,  and  the  construction  there  given 
it  has  since  been  followed  without  question 
in  this  state.  It  was  held  that  the  section 
might  be  divided,  with  reference  to  persons 
injured,  into  two  parts, — ^the  first  giving  ths 
right  of  action  to  any  person  injured  by  the 
negligence,  unskillfulness,  or  criminal  in- 
tent of  any  officer,  agent,  servant,  or  em- 
p]oy6,  etc. ;  the  second  furnishing  a  right 
of  action  where  the  death  of  a  passenger  re- 
sulted from  a  defector  insufficiency  of  a  rail- 
road locomotive,  stage-coach,  or  oUier  public 
conveyance.  Under  the  foregoing  division 
there  is  no  evidence  in  this  case  to  sanction  a 
recovery  under  the  first  subdi  vision.  The  un- 
contradicted evidence  shows  that  the  brakes 
upon  the  cars  left  upon  the  track  were  prop- 
erly set,  and  it  is  conclusively  shown  that 
if  the  machinery  of  the  road  had  been  in 
good  order  and  condition  the  brakes  would 
have  been  sufficient  to  have  held  the  cars  for 
manv  hours.  It  is  not  urged,  nor  do  we 
think,  considering  the  character  of  the  train, 
that  it  was  the  duty  of  the  defendant,  under 
the  circumstances,  to  leave  a  brakeman  in 
charge  of  the  cars  left  south  of  the  Denver, 
Texas  &  Gulf  crossing.  In  fact,  negligence 
on  the  part  of  any  officer,  agent,  servant,  or 
employ^  of  the  defendant  is  not  shown.  An 
examination  of  the  complaint,  and  a  review 
of  the  trial  in  the  court  below,  show  clearly 
that  the  recovery  was  had  upon  the  theory 
that  the  evidence  showed  conclusively  that 
the  deceased  was  a  passenger  upon  the  road 
of  the  defendant  at  the  time  of  the  injury, 
thereby  bringing  the  case  undox  the  second 
subdivision,  there  being  some  evidence  tend- 
ing to  show  a  defect  in  the  air  brakes. 
Whether  the  company  had,  by  Its  conduct^ 
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assamed  towards  the  defendant  the  duties  and 
obligations  dae  from  a  common  carrier  to  a 
passenffer  was  not  left  to  the  jury,  as  a  ques- 
tion of  fact,  to  be  determined  from  the  evi- 
dence, but  that  such  relation  resulted  from 
the  circumstances  appearing  in  the  evidence 
was  assumed  by  the  district  judge  in  his 
charge  to  the  Jury.  In  our  opinion  the  dis- 
trict court  was  not  warranted  m  this  assump- 
tion. The  manner  in  which  railway  compa- 
nies conduct  their  business  has  been  so  long 
followed,  with  such  a  degree  of  uniformity, 
that  the  courts  are  bound  to  take  Judicial  no- 
tice of  its  general  features.  Among  these 
mav  be  mentioned  the  division  of  their  freight 
and  passenger  business  into  two  departments, 
and  the  separation  of  their  passenger  and 
freight  trains.  As  a  general  rule,  flight  is 
not  carried  upon  passenger  trains,  and  pas- 
sengers are  not  carried  upon  freight  trains. 
Where  a  person  riding  upon  a  passenger  train 
is  injured  it  is  a  presumption  of  law  that  he 
is  entitled  to  the  rights  and  privileges  of  a 
passeneer,  but  this  rule  does  not  apply  in  the 
case  of  a  train  manifestly  designed  for  the 
carriage  of  freight,  even  if  such  train  does 
have  attached  to  it  a  caboose,  as  such  vehicl«>s 
are  necessary  for  the  accommodation  of  the 
employ§s  of  the  company,  and  are  usually 
used  for  this  purpose  only.  The  fact  that 
Shipman  was  found  in  the  caboose  attached 
to  the  freight  train  in  question  was  not  suf- 
ficient, of  Itself,  to  warrant  the  court  in  as- 
suming that  the  company  had  undertaken,  as 
to  him,  the  duties  and  obligations  of  a  carrier 
of  passengers.  In  the  absence  of  proof  to  the 
contrary  the  presumption  is  that  he  was  not 
a  passenger.  N^ot  only  is  this  presumption 
not  overcome  by  the  evidence,  but  it  is 
strengthened  thereby.  The  uncontradicted 
evidence  shows  that  Shipman  applied  for 
passage  to  the  conductor  of  the  train,  before 
the  same  left  the  depot  at  Pueblo;  and, 
while  it  is  true  that  this  application  was 
made  for  a  free  ride  upon  a  letter  which  the 
deceased  exhibited,  tJie  conductor  testifies 
that  he  not  only  refused  to  cany  him  upon 
the  letter,  but  refused  to  carry  him  upon  the 
train.  This  is  the  substance  of  all  the  evi- 
dence in  reference  to  the  conversation  that 
took  place  between  the  conductor  and  Ship- 
man  at  Pueblo,  previous  to  the  motion  for  a 
nonsuit.  The  motion  should  have  been  sus- 
tained by  the  court.  The  case,  as  then  made, 
is  not  materially  aided  in  this  respect  by  any 
evidence  thereafter  introduced. 

The  fact  that  the  conductor,  after  discov- 
ering Shipman  in  the  caboose,  did  not  eject 
him,  did  not  constitute  the  latter  a  passenger. 

The  evidence  shows  that  the  conductor  did 
not  discover  his  presence  until  the  train  was 
well  under  way,  and  had  proceeded  a  distance 
out  of  the  city.  The  argument  that  it  was 
the  duty  of  the  conductor,  under  the  circum- 
stances, to  stop  the  train,  and  eject  him  from 
the  car,  cannot  be  given  much  weight,  in 
view  of  the  circumstances.  The  answer  to 
this  argument  is  found  in  the  testimony  of 
that  officer,  in  answer  to  the  following  ques- 
tion :  **  Why  did  you  not  stop  the  train,  and 
put  him  off?  Answer.  I  just  didn*t  have  the 
heart  to  do  it.  I  didn't  feel  disposed  to  put 
off  a  cripple,  in  the  middle  of  the  night,  diit 
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in  the  country."  If  the  deceased  had  been 
a  strong,  able-bodied  man,  traveling  in  the- 
daytime,  it  would  perhaps  have  fieen  the 
conductor's  duty  to  Save  put  him  off  at  tho 
first  station ;  but  if,  from  feelings  of  human- 
ity, he  allowed  a  cripple  to  remain  on  the 
car,  rather  than  put  him  off  at  midnight,  cer- 
tainly the  law  will  not  from  this  forbearance 
raise  the  presumption  tnat  the  deceased  was- 
entitled  to  all  the  rights  of  a  passenger  upon 
the  defendant's  train.  The  real  question  is- 
as  to  whether  the  defendant  should  be  held 
to  have  consented  to  receiving  the  deceased 
as  a  passenger  upon  its  freight  train.  If  the 
defendant  had  been  in  the  habit  of  carrying 
passengers  upon  such  trains,  evidence  of  this- 
fact  should  have  been  produced.  To  over- 
come the  presumption  against  such  a  custom 
it  is  not  sufficient  that  in  the  present  instance- 
there  were  upon  the  caboose  others  besides^ 
Shipman.  With  one  exception,  they  were  all 
men  in  charge  of  stock  upon  the  train,  and 
it  may  be  customary  for  such  persons  to  travel 
on  the  same  train  with  the  stock  and  not  for 
others  to  do  so.  As  to  the  fireman,  he  was- 
on  the  train  at  the  demand  of  his  brother  fire- 
man. In  our  opinion,  the  deceased  is  not 
shown  to  have  been  a  passenger  at  the  timo 
of  the  accident. 

A  number  of  well-considered  cases  will  be 
found,  supporting  this  conclusion.     In  the- 
case  of  Eaton  v.  Delatoare,  L.  db  W,  R,  Co,, 
57  X.  T.  883,  16  Am.  Hep.  513,  the  plaintiff 
got  upon  a  coal  train  on  the  defendant's  road, 
at  the  invitation  of  the  conductor.    To  this- 
train  no  passenger  car  was  attached,  but  at 
the  end  of  the  train  there  was  a  caboose,  in 
which  plaintiff  was  invited  to,  and  did,  ride. 
Through  the  negligence  of  the  company's- 
employ^  the  train  was  run  into  by  another, 
and  plaintiff  injured.     At  the  trial  It  was 
shown  that  by  a  regulation  of  the  defendant, 
printed  for  the  use  of  employ §s,  passengers- 
were  forbidden  to  ride  on  coal  trains,  but  of 
this  regulation  plaintiff  had  no  actual  notice. 
It  did  not  appear  that  it  was  the  custom  to- 
allow  passengers  to  ride  in  the  caboose.    Un- 
der these  circumstances  the  trial  court  in- 
structed the  jury  that  if  plaintiff  was  upon 
the  train  with  the  assent  of  the  conductor, 
and  without  being  informed  of  the  regula- 
tion, then  defendant  was  liable.       Upon  ap- 
peal this  instruction  was  held  erroneous,  and 
the  liability  of  the  company  denied.     It  was- 
said  that  there  was  nothing  in  the  attendant 
circumstances  indicating  an  apparent  author- 
ity in  the  conductor  to  create  between  the- 
parties  the  relation  of  passenger  and  carrier. 
It  is  further  said  in  this  case,  in  substance, 
that,  while  the  conductor  of  a  passenger  train 
has  ample  authority  to  receive  passengers 
upon  his  train,  the  conductor  of  a  freight 
train  has  no  such  authority,  and  that  in  the 
case  of  a  stranger  riding  upon  a  freight  train, 
the  presumption  would  be  indulged  that  he 
is  not  legally  a  passenger,  and  that  to  such 
a  person  the  company  was  under  no  obliga- 
tions to  be  careful.    In  Elkins  v.  Boston  dt- 
M.  R.  Co.,  3  Post.  (N.  H.)  275.  the  action- 
was  for  the  loss  of  goods  carried  on  a  pas- 
senger train.     The  evidence  showed  that  the* 
conductor  of  the  passenger  train  had  previ- 
ously carried  goods  and  eggs  to  market  for 
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the  same  indivldnnl.  The  coart  held  that 
this  was  not  siitlicieDt  to  show  that  the  com- 
panj  held  itself  out  as  a  common  carrier  of 
^oods  by  such  train ;  it  not  appearing  that 
the  conductor  rendered  such  serv^ice  by  virtue 
•of  any  authority  derived  from  the  company, 
or  that  any  compensation  was  receiyed,  ei- 
ther by  the  company  or  himself.  In  Mureh 
V.  Concord  R.  Corp.,  9  Post.  (N.  H.)  9,  It 
was  charged  that  the  injury  was  occasioned 
by  the  failure  of  the  company  to  furnish  si^e 
means  of  access  for  passengers  upon  its  freight 
trains,  and  the  court  held  that  no  such  obli- 
iration  rested  upon  the  company ;  it  not  being 
«hown  that  the  company  miade  it  an  habituflH 
business  to  carry  passengers  upon  its  freight 
trains.  In  the  case  of  Toledo,  W.  db  W.  R. 
Go,  T.  BrookB,  81  111.  245,  it  was  held  that 
DO  recovery  could  be  had  of  the  railway  com- 

ftany  for  personal  injuries  to  a  passenger  on 
ts  train  of  cars,  or  for  his  death,  caused  by 
mere  negligence,  when  such  person  know- 
ingly and  fraudulently  induced  the  con- 
ductor to  disregard  his  duty,  and  defraud  the 
company  out  of  the  amount  of  his  fare,  for 
his  own  profit.  In  the  case  of  Union  Fac, 
R.  Co,  y.  Nichols,  8  Kan.  505,  13  Am.  Rep. 
476,  the  company  was  engaged  in  transport- 
ing freight  and  messengers  for  the  express 
<»mpany.  The  plaintiff  was  not  in  the  em- 
ploy of  the  express  company,  but  went  into 
the  baggage  car,  with  the  regular  express 
messenger,  for  the  purpose  of  learning  the 
route,  and  assisting  the  regular  messenger 
with  his  work.  The  conductor  did  not  know 
these  facts,  but  supposed  that  such  person 
was  an  express  messenger  in  the  employ  of 
the  express  company,  and,  acting  on  this 
supposition,  allowed  him  to  ride  without 
paying  his  fare.  The  injury  was  caused  by 
the  baggage  car  turning  over,  and  the  court 
held  that  the  plaintiff  was  not  a  passenger, 
and  not  entitled  to  the  rights  of  a  passenger. 
In  the  case  of  Virginia  M,  R.  Co.  v.  Roach, 
88  Va.  875,  the  action  was  brought  by  a 
former  fireman  of  the  railroad  company,  who 
had  accepted  the  invitation  of  one  of  its  en- 
gineers to  ride  on  the  engine  with  him.  The 
conductor  of  the  train  saw  him  on  the  en- 
gine, and  spoke  to  him  there.  The  plaintiff 
oeither  paid  any  fare,  nor  had  any  been  de- 
manded of  him.  The  rules  of  the  company, 
which  every  employ^  was  required  to  learn, 
prohibited  any  one  but  the  engineer  and  cer- 
tain employes  from  riding  on  the  engine. 
It  was  held  that  plaintiff  was  cbareed  with 
notice  of  this  rule,  and  that  he  could  not  de- 
rive any  authority  from  the  engineer  or  con- 
ductor for  his  act ;  that  he  was  a  mere  tres- 
passer, and  could  not  recover  for  injuries 
sustained.  In  Waterbury  v.  New  York  Cent. 
4t  U.  R.  R.  Co.,  17  Fed.  Rep.  671,  the  plain- 
tiff, a  drover  having  stock  in  charge,  claimed 
that  he  was  riding  on  the  engine,  oy  the  con- 
Hsent  of  the  engineer,  to  look  after  his  cattle, 
as  was  customary.  The  defendant  claimed 
that  it  was  contrary  to  orders  for  anybody 
other  than  its  employes  to  ride  on  the  engine. 
The  court  held  that  as  to  whether  defendant 
had,  notwithstanding  its  rules  for  the  gov- 
•ernment  of  its  employes,  by  its  conduct,  held 
out  its  employes  to  the  plaintiff  as  author- 
ized, under  the  circumstances,  to  consent  to 
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his  being  carried  on  the  train,  should  hare 
been  submitted  to  the  jury.  The  court  far- 
ther held  that  it  was  a  presumption  of  the 
law  that  persons  riding  UDon  trains  which 
are  palpably  not  designed  for  the  transporta- 
tion of  passengers  are  unlawfully  there,  and 
that,  if  it  be  shown  that  the  consent  of  the 
carrier's  employes  had  been  obtained  to  their 
being  there,  the  presumption  is  against  the 
authority  of  employes  binding  the  carrien 
by  such  consent.  It  was  said,  however,  that 
such  presumption  may  be  overthrown  by  spe- 
cial circumstances;  and  where  the  railroad 
company  would  derive  a  benefit  from  the 
presence  of  drovers  upon  its  cattle  trains,  and 
may  have  allowed  its  employes  in  charge  of 
such  trains  to  invite,  or  permit,  drovers  to  ac- 
company the  cattle,  the  presumption  against 
the  license  to  the  person  thus  carried  may  bs 
overthrown. 

An  examination  of  the  cases  cited  as  op- 
posed to  the  conclusion  that  deceased  was 
not  a  passenger  shows  that  they  are  readily 
distinguishable  from  the  present  case.  In 
Dunn  v.  Grand  Trunk  R.  Co.,  S8  Me.  187,  4 
Am.  Rep.  267.  the  injured  party,  although 
riding  in  the  caboose  of  a  freight  train,  con- 
trary to  the  rules  of  the  company,  was  treated 
by  the  conductor  as  a  passenger,  and  fimt- 
class  fare  collected  from  him.  In  Cleveland 
y.  Neto  Jersey  8.  B.  Co.,  68  N.  Y.  860,  the 
plaintiff  was  injured  before  the  boat  upon 
which  he  was  a  passenger  had  left  ita  wharf, 
and  before  he  had  an  opportunity  to  pay  fare ; 
and  the  court  held  Uiat  the  carrier  owed  him 
the  duty  of  a  carrier  to  passengers,  althongh 
no  fare  bad  been  paid.  In  Jacobus  v.  St.  Paul 
dbO.R.Co.,^  Minn.  125  (Gil.  110.)  18  Am. 
Rep.  860,  the  plaintiff  received  a  personal 
injury  through  the  negligence  of  the  defend- 
ant's servants  in  charge  of  a  pajuienger  train, 
upon  which  plaintiff  was  traveling  on  a  free 
pass ;  and  the  court  held  that  the  same  degree 
of  care  was  required  of  defendant  as  if  plain- 
tiff had  been  a  passenger  for  hire.  Here  the 
company  had  undertaken  to  carry,  an^l  the 
duty  arose  from  this  fact.  In  Pennst/franin 
R.  Co.  y.  Books,  57  Pa.  889,  the  plaintiff 
was  a  route  agent  riding  upon  a  passenger 
train,  and  the  court  held  that  every  one  upon 
the  car  was  presumed  to  be  lawfully  then*  as 
a  passenger,  having  paid,  or  being  liable, 
when  called  upon,  to  pay,  his  fare,  and  that 
the  onus  is  upon  the  carrier  to  prove  affirma- 
tively that  he  was  a  trespasser.  The  case  hss 
no  similarity  to  the  one  under  consideration. 
In  Creed  v.  Pennsylvania  R.  Co.,  86  Pa.  189, 
27  Am.  Rep.  698,  it  was  held  that  **  where 
one  is  traveling  by  a  passenger  train,  and  is 
not  connected  with  the  railroad  company,  the 
legal  presumption  is  that  he  is  a  passenger, 
and  traveling  for  a  consideration," — a  con- 
clusion which  we  do  not  dispute. 

As  to  the  criticism  of  Judffe  Thompson  upon 
the  decision  in  Eaton  v.  Delaware,  L.  <fi  W. 
R.  C^.  to  be  found  in  his  work  on  Carriers 
of  Passengers,  at  page  844,  it  is  to  be  ob- 
served that  the  criticism  does  not  apply  to 
the  case  before  us.  In  that  case  the  company 
was  held  not  liable  for  an  injury  resulting 
from  the  gross  negligence  of  its  employes, 
although  the  in j urea  party  was  invitecl  to 
ride  by  the  conductor.    Here  the  deceased  was 
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nluaed  passage  by  the  conductor,  and  the  re- 
eoYery  is  based  upon  the  claim  that  he  was 
entitled  to  the  care  due  a  passenger. 

It  not  appearing  that  the  dec^tsed  was  a 


passenger  upon  the  defendant's  freight  train, 
the  plaintiff  is  not  entitled  to  a  recovery  un- 
der the  second  subdivision  of  the  dtaiute^  uid 
the  judgment  mu9t  be  reverir/i 
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1.  TheUUeof  "AnAettoCreat^aFire- 
BUui'a  Pension  Fund**  does  not  saflH- 

:  elently  state  the  smbject  of  the  act  without 
Btatiag  the  source  of  the  fund,  where  the  act 
provides  for  creating  It  by  a  tax  on  foreign  in- 
surance companies  doing  bueioessfln  counties 
which  have  cities  with  paid  fire  departments. 

<•  A  tax  on  the  bnslneMi  of  such  Ibreifl^ 
Insoraace  oompaniee  as  are  doin^ 
bosinefls  la  oountiee  having  eitiea  with 
paid  lire  de]iartmentg»  which  tax  is  to 
«reate  a  llreman*8  fund,  violates  a  constitutional 
inroviBion  requiring  equality  and  uniformity  of 
taxation,  as  it  applies  only  to  a  portion  of  the 
clan  of  foreign  insurance  companies,  and  the 
power  of  the  whole  state  is  thus  exercdaed  on  a 
portion  of  the  class  for  the  benefit  of  a  small 
port  of  the  citizens  of  a  few  cities  of  the  state. 

(June  28, 1896^ 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
for  Marion  County  aflSrmingaiudementof  the 
«pecial  term  in  favor  of  plaintiff  m  an  action 
brought  to  enjoin  defendant  from  revoking,  or 
attempting  to  revoke,  the  license  of  plaintiff  to 
4o  business  in  the  State  of  Indiana.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Megsn,  A.  G.  Smith,  Atty-Oen.,  Finch  A 
Tinch»  and  Duncan  ft  Sndth*  for  appel- 
lant: 

The  purposes  of  Coost.,  art.  4,  g  9,  were: 
First,  to  prevent  the  combination  in  one  act  of 
two  or  more  subjects  haviog  no  relation  to 
«ach  other;  by  which  meaos  legislators,  in  order 
to  procure  such  le^lation  as  they  wished, 
were  often  constrained  to  support  and  pass 
other  measures  obnoxious  to  them,  and  pos- 
«essiDg  no  merit  of  their  own;  second,  to  pre- 
"vent  the  passage  of  any  act  under  a  false  and 
<lelusive  title,  which  did  not  indicate  the  sub- 
ject-matter coDtaioed  in  the  act. 

Btngle  ▼.  State,  24  Ind.  ^. 

The  8ubjec^ matter  must  be  expressed  in  the 
titl*.  but  the  matters  connected  therewith  need 
not  be. 

Bitters  v.  Fulton  County  Oomrs.  81  Ind.  126; 
JStaU  y.  SuUimn,  74  Ind.  121;  Kane  v.  State, 
^8  Ind.  108;  State  Bank  ▼.  New  Albany,  11 
ind.  189;  BMnson  v.  Skiptoorth,  28  Ind.  811 ; 
Beams  y.  State,  Id.  Ill ;  Peoehee  v.  State^  68 
ind«  401;  Eider  v.  StaU,  96  Ind.  162;  Hedder- 


ieh  V.  StaU,  101  Ind.  664,  61  Am.  Rep.  768; 
Bamett  ▼.  Harshbaner,  105  Ind.  410;  Farrell  v. 
StaU,  45  Ind.  871;  Warren  v.  BHtton,  84  Ind. 
14;  MeCaslin  y.  State,  44  Ind.  151;  Shoemaker 
y.  Smith,  87  Ind.  122;  State  y.  Montgomery 
County  Comrs.  26  Ind.  522;  Murray  y.  KeUy^ 
27  Ind.  42;  Indianapolis  y.  Hu^ele,  115  Ind. 
581;  Firemen's  Benet.  Asso.  T.  Lounsbury,  21 
111.  511,  74  Am.  Dec.  115. 

Even  if  article  1,  section  21,  of  the  Consti- 
tution relating  to  taking  property  without 
compensation  should  be  construed  as  limiting 
the  power  of  the  general  assembly  as  to  ma^ 
ters  of  taxation,  or  the  imposition  of  license 
fees,  so  that  the  allegations  of  the  complaint 
in  this  regard  might  be  construed  as  averring 
that  the  statute  under  consideration  was  yoid, 
as  an  attempt  to  leyy  taxes  or  impose  license 
fees  for  a  private  purpose,  the  objection  is  not 
well  taken. 

To  render  a  tax  obnoxious  on  this  ground  it 
must  be  such  that  it  is  perfectly  clear,  pal- 
pable, and  apparent  at  first  blush,  and  per> 
ceptible  to  every  mind,  that  the  public  has  not, 
and  cannot  by  any  possibility  have  any  inter- 
est, even  as  a  matter  of  policy,  in  the  purpose 
for  which  the  tax  islevied*  it  cannot  be  denied 
that  claims  founded  in  equity  and  justice,  in 
the  largest  sense  of  those  terms,  or  even  in 
gratitude  or  charity,  will  support  a  tax.  Bj 
showing  gratitude  for  services  rendered,  the 
government  may  reasonably  expect  a  better 
service;  by  dealing  with  the  servants  of  the 
public  who  are  called  upon  to  perform  arduotis 
and  dangerous  duties,  in  a  large  and  generous 
way,  the  government  may  reasonably  expect 
a  readier  answer  to  its  call  to  perform  such 
services ;  by  showing  a  high  appreciation  of 
the  dangers  incurred,  and  making  provision 
by  way  of  pensions  in  case  of  accident  or  death, 
the  i^vemment  may  well  hope  to  secure  the 
services  of  a  better  class  of  men  than  would 
otherwise  be  possible.  In  every  such  case 
where  there  can  be  any  doubt  as  to  the  ques- 
tion of  power  in  the  general  assembly,  that 
doubt  will  be  solved  in  favor  of  the  enactment. 
And  if  the  legislature  possesses  the  power,  its 
decision  as  to  the  advisability  of  the  enactment 
cannot  be  questioned  by  the  courts. 

Cooley,  Ck)nst.  Lim.  6th  ed.  pp.  599-601. 

This  entire  subject  received  great  considera- 
tion in  the  cases  of  Brodhead  v.  Milwaukee, 
19  Wis.  658.  88  Am.  Dec.  711;  Booth  v,  Wood- 
bury, 82  Conn.  118;  Speer  v.  Blairsvilte  School 
Directors,  50  Pa.  150,  and  Sharpless  v.  PhiUit- 
delphia,  21  Pa.  147,  59  Am.  Dec.  759. 

It  is  true  those  cases  had  to  do  with  the 
question  of  the  power  of  the  legislature  to  levy 
taxes  for  the  purpose  of  paying  gratuities  or 
bounties  to  soldiers  during  Chelate  war.    But 


NOTB.— The  above  decision  Is  especially  interest- 
Ins  in  view  of  the  variety  of  decisions  on  the  ques- 
tions in  other  Jurisdictions  which  it  reviews  at 
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length,  although  it  will  be  observed  that  there  are 
differences  in  the  statutes  construed  in  the  differ* 
ent  cases. 


See  also  45  L.  R.  A.  550:  40  I..  R.   A.  381;  47  L.  K.  A.  314. 
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preciselr  the  same  reasonfng  applies  to  the 
cases  of  fiiemeD  as  to  soldiers. 

EsDempt  Firemen*s  Benev.  Fand  Truitee$  v. 
lUwme,  98  N.  Y.  818. 

E^en  if  we  had  no  precedent  as  applied  to 
fire  departments  in  great  cities,  it  would  seem 
too  apparent  to  require  argument  to  show  that 
the  same  principles  apply  to  them.  But  we 
are  not  wanting  in  precedents. 

Milwaukee  Jnre  Department  v.  JSelfenetein, 

16  Wis.  187 :  Bxempi  Firemen's  Benev.  Fund 
TrvHeea  v.  uoame,  supra;  Firemen's  Benee, 
Asso,  ▼.  Tjounsbury,  21  Dl.  611,  74  Am. 
Dec.  116;  People  v.  PJiUadelphia  Fire  Asso,  93 
N.  Y.  811, 44  Am.  Rep.  880, 119  U.  8.  110,  80 
L.  ed.  842;  The  Shephtrd^s  Fold  v.  New  York,  96 
K.  Y.  187. 

Great  public  service,  or  great  expectation  of 

1>ublic  service,  or  even  gratitude  for  past  pub- 
ic services,  are  just  grounds  for  legislative 
grants  of  public  revenues. 

Booth  Y.  Woodbury,  82  Conn.  118;  Brodhead 
T.  MUwaukee,  19  Wis.  658,  88  Am.  Dea  711. 

The  objection  that  the  act  grants  to  certain 
citizens  privileges  which  do  not  belongequally 
to  all  citizens  of  the  slate,  can  only  be  jaised 
by  citizens  of  the  state. 

Bears  v.  Warren  County  Comrs,  86  Ind.  267. 
10  Am.  Rep.  62  ;    Cory  v.  Carter,  48  Ind.  841, 

17  Am.  Rep.  788. 

Foreign  corporations  cannot  raise  the  ques- 
tion as  to  the  constitutionality  of  a  statute  im- 
posing conditions  upon  them. 

Philadelphia  Fire  Asso.  v.  New  York,  119  U. 
8.  110.  116-118,  80  L.  ed.  842,  845,  846 :  Pem- 
bina Consol,  Silver  Min.  d  8,  Go.  v.  Pennsyl- 
vania, 125  U.  S.  181,  31  L.  ed.  650 ;  Cooper 
Mfg,  Co.  V.  Ferguson,  118  U.  8.  727.  28  L.  ed. 
1187;  Norfolk  dk  W.  JB.  Co.  v.  Pennsylvania, 
186  U.  8.  114,  84  L.  ed.  894 ;  Doyle  v.  Conti- 
nental Ins.  Co.  94  U.  8.  585,  24  L.  ed.  148. 

Whether  a  statute  encroaches  upon  natural 
rights  of  a  citizen  is  a  legislative  and  not  a  ju- 
dicial question,  and  courts  cannot  overthrow 
a  statute  upon  the  ground  that  it  encroaches 
on  natural  rights. 

Bedderich  v.  State,  101  Ind.  564,  51  Am. 
Bep.  768;  Barton  v.  McWJiinney,  86  Ind.  4bl; 
Logansport  v.  Seybold,  59  Ind.  225;  Uockett  v. 
8taU,  105  Ind.  250. 

Messrs.  Thom»B  Bates  and  John  W* 
Kern,  for  appellee: 

The  leading  features  of  the  act  are  neither 
expressed  nor  referred  to  in  the  title,  for  which 
reason  such  features  are  void,  as  in  conflict 
with  section  19,  article  4,  of  the  state  Consti- 
tution. 

The  purpose  of  these  provisions  was:  (1)  to 
prevent  hodge-podge  or  log  rolling  legislation: 
(2)  to  prevent  surprise  or  fraud  upon  the  legis- 
lature by  means  of  provisions  in  bills  of  which 
the  titles  gave  no  intimation,  and  which  might 
therefore  be  overlooked,  and  carelessly  and 
unintentionally  adopted;  and  (8)  to  fairly  toy- 
prise  the  people,  through  such  publication  of 
legislative  proceedings  as  is  usually  made  of 
the  subjects  of  legislation  that  are  beinir  con- 
sidered; in  order  that  they  may  have  an  oppor- 
tunity of  being  heard  thereon  by  petition  or 
otherwise  if  they  shall  so  desire. 

Cooley,  Const.  Lim.  p.  178:  Peoples.  Ma- 
haney,  13  Alich,  481  ;  Sun  Mut.  Ins,  Co,  v. 
New  York,  8  N.  Y.  241;  StaUy.  Davis  County 
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Judge,  2  Iowa,  280 ;  QruUbs  y.  State,  24  Ind. 
295. 

The  information  given  in  this  title  is  that  the 
bill  proposes  to  provide  for  the  pensioning  of 
firemen,  and  the  creation  of  a  board  of  trustees 
for  that  purpose.  No  information,  however, 
is  nven  that  a  certain  class  of  corporations  is 
to  be  singled  out  and  compelled  to  oontriimte 
of  their  earnings  and  property  to  the  support 
of  the  boards  of  trustees  created  by  the  act, 
and  upon  failure  so  to  do,  are  to  have  their 
business  (which  is  property)  confiscated  and 
destroyed  without  notice. 

The  subject  of  the  taxation  of  insurance 
companies  is  not  so  necessarily  and  properly 
connected  with  the  pensioning  of  firemen,  on 
account  of  the  great  services  rendered  by  fire- 
men to  such  companies,  that  the  mere  mention 
in  the  title  of  the  former  subject,  would  fairly 
apprise  insurance  companies  of  the  fact  that 
provision  for  their  taxation,  and  extirpation, 
would  most  likely  be  found  in  the  body  of  the 
act. 

Philaddphia  Asso.  for  BairfqfDisal4ed Fire- 
men V.  Wood,  89  Pa.  78;  State  v.  Merchants  Ins. 
Co.  12  La.  Ann.  802. 

This  court  is  asked  to  establish  a  precedent 
here— to  make  a  new  departure,  and  declare 
that  hereafter  in  Indiana,  taxation  may  be  im- 
posed without  limit,  upon  the  people  by  stat- 
utes, the  object  of  which  as  expressed  in  the 
title  may  be  anything  requiring  the  possible 
expenditure  of  money. 

The  title  is  not  broad  enough, 

Davies  v.  Saginaw  County  Suprs.  89  Mich. 
295;  Fierier.  Philadelphia,  139 Pa.  573;  Com. 
V.  Qrier,  9  Pa.  Co.  Ct.  Itep.  444;  Weigel  v.  Bast^ 
ings,  29  Neb.  879;  Com.  v.  FranU,  135  Pa.  389; 
Montgomery  v.  JS^te,  88  Ala.  141;  EUicott  v. 
Search,  72  Md.  22;  People  v.  Gongdon,  77  Mich. 
851 ;  BrooksY.  Peo^,  14  Colo.413;  State  v.  Hood- 
ley,  20  Nev.  817;  Thomas  v.  Wabash,  St.  UdbP. 
R.  Co.  40  Fed.  Rep.  126;  Sanilac  County  Suprs, 
V.  AMn,  68  Mich.  659;  Be  PhanixviUe  Bdad^ 
109  Pa.  44:  Jgoe  v.  State,  14  Ind.  239;  Grubbs 
v.  State,  24  Ind.  296;  Madison  County  Comrs. 
Y.  Baker,  80  Ind.  874;  l^teY.  Young,  47  Ind. 
150;  Foley  v.  StaU,  9  Ind.  368;  Mewherter  v. 
Price,  11  Ind.  199;  Sfater.  Wilson,! Ind.  516, 
Statey.  Hyde,  121  Ind.  48. 

This  act  requires  insurance  companies  doing 
business  in  three  or  four  cities  of  the  state,  to 
contribute,  by  way  of  taxation,  to  the  finan- 
cial benefit  of  men  in  those  cities,  who  are  al- 
ready fully  paid  by  general  municipal  taxa- 
tion for  any  services  rendered  by  them. 

If  this  is  a  tax,  then  we  have  the  proposi- 
tion that  the  legislature  may  levy  a  tax  upon 
certain  foreign  corporations,  doing  business  in 
a  few  certain  cities,  which  tax  is  directed  to 
be  diverted  from  the  public  treasury,  into  the 
treasury  of  an  association  composed  of  certain 
men  in  those  cities.  Is  this  a  valid  exercise  of 
the  taxing  power? 

Everything  t  hat  may  be  done  under  the  name 
of  taxation  is  not  necessarily  a  tax;  and  it  may 
happen  that  an  oppressive  burden  imposed  by 
the  government,  when  it  comes  to  be  csrefolly 
scrutinized,  will  prove,  instead  of  a  tax,  to  be 
an  unlawful  confiscation  of  property  unwar- 
ranted by  any  principle  of  constitutional  gov- 
ernment 

Cooley,  Const  Lim.  6th  ed.  608,  004. 
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In  Philadelphia  Amo.  for  Belief  of  Dieabled 
Firemen  ▼.  Wood^  89  Pa.  78,  the  court  In  dis- 
cussing the  character  of  the  burden  imposed, 
Mdd :  "  We  notice  that  the  legislature  does  not 
call  this  burden  upon  the  agencies  of  foreign 
insurance  companies  a  tax,  and  we  think  it 
cannot  be  properly  so  called.  Nor  is  it  called 
a  condition  on  which  sach  agencies  are  to  be 
allowed,  and  it  Is  not  a  condition,  for  it  is 
wholly  independent  of  the  license,  and  by  a 
different  act  of  the  assembly.  The  license  is 
complete  without  the  law  imposing  the  bur- 
den. It  is  simply  the  creation  of  a  relation  or 
duty  that  had  before  no  existence,  and  not  the 
regulation  of  an  existing  one." 

See  also  StaU  v.  Wfuder,  88  Keb.  568;  Ban 
Prancieeo  ▼.  Liwrpool  db  L,  db  O,  Ins,  Co,  74 
Cal.118;  StaU  y.  MerehanUlns,(h.  12  La.  Ann. 
€02;  Mead  y.  Aeton,199  Mass.  841;  rAnoell  y.  Boe- 
ion.  111  Mass.  464,  15  Am.  Rep.  89;  Freektnd 
T.  Hastings,  10  Allen,  670;  AVen  y.  Jai/,  60 
Me.  124,  11  Am.  Rep.  185;  Taylor  y.  Thomp- 
son, 42  RL  9;  8peer  y.  BlairsviUe  School  Direct- 
ing, 50  Pa.  150. 

To  lay,  with  one  hand,  the  power  of  thegoy- 
emment  on  the  property  of  the  citizen  and  with 
the  other  to  bestow  it  upon  fayored  indiyiduals 
to  aid  priyate  enterprises  and  build  up  priyate 
fortunes,  is  none  the  less  a  robbery  because  It 
is  done  under  the  forms  of  law  and  is  called 
taxation.  Thisis  not  legislation.  It  is  a  decree 
under  legislatiye  forms. 

Citizens  8av,  db  Loan  Asso.  T.  Topeka,  87  U. 
8.  20  Wall.  655-668,  22  L.  ed.  445-461. 

An  attempt,  through  the  guise  of  the  tax- 
In/^  power,  to  take  one  man's  property  for  the 
pnyate  benefit  of  another  is  yoid,  an  act  of 
spoliation,  and  not  a  lawful  use  of  legislatiye 
or  municipal  functions. 

Cofe  y.  La  Orange,  19  Fed.  Rep.  871;  People 
y.  Morris,  18  Wend.  828. 

There  is  no  question  but  that  a  state  may, 
for  the  protection  of  its  citizens,  impose  by 
statute  almost  any  requirements,  as  conditions 
precedent  to  the  admission  of  foreign  corpora- 
tions into  its  Jurisdiction. 

These  statutes  are  subject,  howeyer.  to  the 
constitutional  limitations  upon  the  power  of 
states,  and  must  recognize  principles  of  natu- 
ral justice. 

8  Am.  &  Eng.  Encyclop.  Law,  888,  and 
•cases  cited. 

A  state  cannot  tax  for  the  purpose  of  rey- 
-enue,  a  foreign  corporation,  in  a  mode  differ- 
«nt  in  principle  from  that  in  which  it  can  tax 
one  of  its  own  domestic  corporations. 

2  Waterman,  Corp.  p.  2«8;  Erie  R  Co.  T. 
State,  81  N.  J.  L.  542,  86  Am.  Dec.  226. 
^  Another  objection  to  the  statute  under  con- 
sideration is  that  it  assumes  to  confer  upon  the 
state  auditor  the  power  to  arbitrarily  and  sum- 
marily annul  the  authority  of  an  insurance 
company  to  transact  business  within  the  state, 
and  by  a  simple  edict,  upon  mere  information, 
effectually  destroy  ita  business. 

Stvart  y.  Palmer,  74  N.  Y.  188,  80  Am. 
Rep.  289;  Tick  Wo  y.  Eopkins,  118  U.  8.  867. 
80  L  ed.  225;  Qarvin  y.  Baussman,  114  Ind. 
429;  Santa  Clxra  County  y.  Southern  Pac  R, 
Co,  18  Fed.  Rep.  885,  18  Am.  &  Eng.  R.  R. 
<as.  222;  Oamibell  V,  Dwiffgins,  e»  Ind.  481; 
Dent  y.  West  Virginia,  129  U.  S.  114,  82  L. 
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ed.  628;  Hurtado  r,  Califomia,  110  U.  8.  585, 
28  L.  ed.  288;  Cooley,  Const  Lim.  208,  209. 

Still  another  objection  to  the  statute  la 
the  retrospectiye  feature,  which  proyides  that 
it  shall  operate  upon  premiums  collected 
by  and  in  the  possession  of  the  insursnoe 
companies  prior  to  the  taking  effect  of  the  act 
Such  legislation  is  clearly  in  contravention  of 
the  express  provisions  of  the  state  and  federal 
constitution  on  that  subject. 

Benson  y.  New  York,  10  Barb.  228;  Bay  y. 
Oage^  86  Barb.  447;  Kenyon  y.  Stewart,  44  Pa. 
179;  Boston  FranUiniU  Co,  y.  Condit,  19  N.  J. 
Eq.  894;  Waterman  y.  Vose,  43  Me.  507;  Medill 
y.  CollUr,  16  Ohio,  599;  Tilton  y.  Sw^fl,  40 
Iowa,  78. 

Hacknejy  </.,  deliyered  the  opinion  of 
the  court : 

The  appellee  brought  this  action  in  the 
lower  court  to  enjoin  the  appellant,  as  au- 
ditor of  state,  from  reyoking  or  attempting 
to  revoke  the  license  or  authority  of  the  ap- 
pellee as  a  foreign  insurance  company  to  do 
business  in  the  state  of  Indiana. 

The  petition  alleged  that  the  appellee  was, 
and  for  a  number  of  years  had  been  engaged 
in  business  in  the  counties  of  this  state ;  that 
since  the  8d  day  of  March,  1877,  it  had  fully 
complied  with  the  act  of  the  general  as- 
sembly in  force  from  that  date,  (Rey.  Stat. 
1881,  §  8765)  alleging  in  detail  the  steps 
taken  in  compliance  with  said  act,  and  in 
otherwise  obeying  the  laws  of  the  state  re* 
lating  to  the  transaction  of  its  business  in 
this  state ;  that  it  now  holds,  and  eyer  since 
the  Sd  day  of  March,  1877,  it  has  held  proper 
certificates  of  authority  from  said  auditor  to 
transact  business  in  the  yarious  counties  of 
this  state  as  a  foreign  insurance  company; 
that  said  auditor  is  threatening  to,  and  will, 
if  not  restrained,  revoke  the  authority  so  held 
by  said  company,  said  auditor  therein  acting 
under  the  act  of  the  general  assembly  ap- 
proyed  March  9,  1891,  for  the  creation  of  a 
Fireman's  Pension  Fund,  etc.  Acts  1891, 
p.  415.  It  is  not  alleged  that  said  company 
complied  with,  or  attempted  to  comply  with, 
said  Act  of  March  9,  1891,  in  reporting  its 
business  done  in  Marlon  county,  but  it  is 
alleged  that  said  act  is,  as  to  foreign  insur- 
ance companies,  unconstitutional,  and  con- 
fers no  legal  power  to  reyoke  the  authority 
of  such  companies  to  transact  business  within 
this  state. 

The  superior  court  in  special  term  oyer- 
ruled  the  appellant's  demurrer  to  the  peti- 
tion, and  upon  exception  to  said  ruling  the 
Judgment  was  affirmed  hy  said  court  in  gen- 
eral term.  The  error  assigned  in  this  court 
is  said  ruling  of  the  superior  court  in  gen- 
eral term. 

The  title  and  first  three  sections  of  the  Act 
of  March  9,  1891,  the  act,  the  constitution- 
ality of  which  is  here  questioned,  are  as 
follows: 

**  An  act  to  create  a  fireman's  pension  fund, 
for  the  pensioning  of  disabled  firemen,  and 
the  widows  and  dependent  children,  mothers, 
and  fathers  of  deceased  firemen,  to  create  a 
board  of  trustees  of  such  fund,  to  authorize 
the  retirement  from  seryice  of  disabled  mem- 
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bers  and  of  nil  members  after  a  service  of 
twenty-five  years,  and  pensioning  of  sucIj 
members,  and  for  other  purposes  m  connec 
tion  therewith,  in  cities  in  this  state  hav- 
ing paid  fire  departments,  and  declaring  ao 
emergency. 

**Sec.  1.  Be  ft  enacted  by  t}ie  general  as- 
sembly of  the  state  of  Indiana,— That  every 
fire  insurance  company  doing  business  in 
this  state,  and  not  organized  under  the  laws 
of  this  state  sliall,  in  the  months  of  January 
and  July  of  each  year,  report  to  the  auditor 
of  each  county  in  the  state  wherein  there  is 
a  city  having  a  fire  department  paid  hy  said 
city,  under  oath  of  the  president  and  secre- 
tary of  such  company,  the  gross  amount  of 
all  receipts  received  by  such  company  on 
account  of  insurance  premiums  for  insurance 
upon  property  in  said  county  for  the  six 
months  preceding  the  last  day  of  the  last 
preceding  December  and  June,  and  of  the 
losses  actually  paid  during  the  same  period, 
and  shall  at  the  time  of  makine  such  report 
pay  into  the  county  treasury  of  such  county 
one  dollar  on  every  one  hundred  dollars  of 
the  excess  of  said  receipts  over  and  above 
said  losses.  Any  fire  insurance  company 
which  shall  fail  or  refuse  to  render  an  ac- 
curate account  of  its  receipts  and  losses  as 
herein  provided,  or  to  pay  the  required  tax 
thereon  into  the  county  treasary,  shall  for- 
feit, for  the  benefit  of  said  fund  in  said 
county,  one  hundred  dollars  for  each  day 
such  report  or  payment  shall  be  delayed,  to 
be  recovered  in  an  action  in  the  name  of  the 
state  of  Indiana  on  the  relation  of  the  audi- 
tor of  said-  county,  in  any  court  of  competent 
jurisdiction,  and  in  case  of  such  failure  or 
refusal  of  any  such  fire  insurance  company 
to  make  report  or  payment  as  herein  pro- 
vided, it  shall  be  the  duty  of  such  county 
auditor,  within  ten  days  thereafter,  to  report 
such  failure  and  refusal  to  the  auditor  of 
state,  who  shall,  upon  the  receipt  of  such 
notice,  forthwith  revoke  all  authority  or  li- 
cense heretofore  granted  to  such  defaulting 
insurance  company  to  do  business  in  this 
state,  and  no  further  authority  or  license  to 
do  business  in  this  state  shall  be  granted  or 
issued  to  such  insurance  company  until  the 
county  auditor  aforesaid  shall  have  certified 
to  the  auditor  of  state  that  such  insurant 
company  has  fully  complied  with  the  pro- 
visions of  this  act. 

'*Scc.  2.  Any  county  auditor  knowing  that 
any  fire  insurance  company  is  doing  business 
in  aDV  city  in  said  county  having  a  fire  de- 
partment paid  by  said  city,  contrary  to  the 
provisions  of  this  act,  who  shall  fail  for  ten 
days  after  knowledge  thereof,  to  report  such 
fact  to  the  auditor  of  state,  shall  forfeit  and 
pay  for  the  fireman *s  pension  fund  in  said 
county,  for  each  day's  failure  after  the  ex- 
piration of  said  ten  days,  the  sum  of  twenty- 
five  dollars,  to  be  recovered  in  an  action 
brought  in  any  court  of  competent  jurisdic- 
tion by  the  board  of  trustees  of  the  fire  de- 
partment of  such  city. 

**  And  if  the  auditor  of  state,  after  receiv- 
ing notice  from  the  county  auditor  of  any 
county  that  any  fire  insurance  company  is 
doing  business  in  such  county  contrary  to 
the  provisions  of  this  act,  shall  fail  or  refuse 
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forthwith  to  revoke  the  authority  or  license 
of  such  company  to  do  business  in  this  state, 
Auch  auditor  of  state  sLall  forfeit  and  pay 
for  the  benefit  of  the  fireman's  pension  fund 
in  said  county,  the  sum  of  fifty  dollars  fur 
each  day's  failure,  the  same  to  be  recoyered 
in  an  action  brought  by  said  county  auditor 
in  any  court  of  competent  jurisdiction  in 
Marion  county. 

**  Sec.  8.  The  sum  so  paid  into  the  county 
treasury  of  each  county ^  as  provided  In  sec- 
tion 1  of  this  Act,  shall  be  set  apart  and 
designated  as  a  'Fireman's  Pension  Fund.' 
and  the  same  shall  be  held  and  disbursed  for 
the  purpose  and  objects  and  in  the  manner 
provided  for  in  this  act." 

The  remaining  sections  of  the  act  provide 
for  the  election,  service,  and  duties  of  trustees 
for  such  pension  fund,  the  manner  of  dis- 
tributing and  controlling  such  fund  by  such 
trustees,  and  that  the  act  shall  not  be  so 
construed  as  to  affect  existing  legislation, 
requiring  insurance  companies  to  pay  taxe» 
into  the  treasury  of  the  state. 

The  first  objection  to  the  act  is  that  it  vio- 
lates section  19,  article  4,  of  the  state  Con- 
stitution, which  is  as  follows:  "Every  act 
shall  embrace  but  one  subject,  and  matters- 
properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title.  But  if  any 
subject  sliall  be  embraced  in  an  act  whic!» 
shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  a» 
shall  not  be  expressed  in  the  title." 

It  is  important  to  ascertain  the  full  scopp^ 
and  meaning  of  this  provision  of  the  Con- 
stitution, and,  as  has  often  been  said  by  this, 
court,  one  obvious  purpose  was  to  limit  an 
act  to  one  subject  and  matters  properly  con- 
nected therewith ;  another  purpose  was  tbat 
such  subject,  not  the  matters  connected  there- 
with, should  be  '^xpressc'd  in  the  title,  and 
and  still  another  purpose  was  to  limit  the 
invalidity,  by  reason  of  any  failure  to  so 
express  the  subject  in  the  title,  to  so  much 
of  the  subject  as  might  not  be  so  expressed. 
But  can  we  say  that  these  were  the  only  pur- 
poses? In  Grubbs  y.  State,  24  Ind.  295,  it 
wcs  declared  that  the  provision  was  designed 
to  prevent  mischiefs  in  legislation  which 
had  prevailed  before  its  aaoption.  Said 
Justice  Frazier :  **  One  of  them  was  stated  to 
be  the  enactment  of  laws  under  false  and 
delusive  titles,  whereby  measures  had  pro- 
cured the  support  of  legislators  who  were 
thus  deceived  as  to  the  character  of  the  laws ; 
and  another  was  deemed  to  be  the  conjunc- 
tion, in  one  act,  of  two  or  more  subjects, 
having  no  legal  connection,  for  the  purpose 
of  procuring  the  passage  of  laws  which 
might  not,  alone,  command  legislative  sanc- 
tion upon  the  strength  of  popular  meaaurea 
embraced  in  the  same  act. 

J^idge  Coolev,  in  his  work  on  Constitu- 
tional Limitation,  p.  172,  in  speakings  of  the 
purpose  of  this  provision  in  the  constitutions 
of  tne  states,  says :  ^  It  may  be  assumed  that 
the  purpose  of  those  provisions  was,  first,  to 
prevent  hodge-podge  or  *  log-rolling'  legisla- 
tion ;  second,  to  prevent  surprise  or  fraud 
upon  the  legislature  by  means  of  proyisionfr 
in  bills  of  which  the  titles  gave  no  intima- 
tion,  and  which  might  therefore  be  over- 
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looked,  and  carelessly  and  uniDtentionally 
adopted;  and  third,  to  fairly  apprise  the 
people,  through  such  pulilication  of  legisla- 
tive proceedings  as  is  usually  made,  of  the 
subjects  of  legislation  that. are  being  con- 
sidered, in  order  that  they  may  have  an  op- 
portunity of  being  heard  thereon,  by  petition 
or  otherwise,  if  they  shall  desire."  See  also 
120  PhomixmUe  Road,  109  Pa.  44. 

At  a  time  when  the  constitution  was  fresh 
from  the  hands  of  its  framers,  this  court 
held  that  one  of  the  objects  of  this  provision 
was  to  promote  the  codification  of  the  en- 
actments of  the  legislature.  Indiana  Cent, 
R.  Oo.  ▼.  PoiU,  7  Ind.  681. 

We  could  multiply  the  desired  ends  and 
laudable  objects  of  this  provision  as  ex- 
pressed by  the  courts,  but  we  deem  those 
already  stated  as  sufficient  for  the  proper  de- 
termination of  the  question  under  considera- 
tion. Counsel  for  the  parties  have  cited 
many  cases  where  acts  covering  very  many 
subjects  have  been  construed.  Bome  of  these 
manifest  the  spirit  of  liberality  in  construing 
statutes  with  reference  to  this  provision, 
while  others  look  more  closely  to  the  letter 
of  the  provision.  It  is  observed,  however, 
that  owing  to  the  diversity  of  subjects  legis- 
lated upon  and  the  varied  forms  of  express- 
ing those  subjects,  precedents  are  without 
assistance,  further  than  as  they  apply  gen- 
eral rules.  In  construing  the  enactments  of 
the  legislature  with  reference  to  their  form, 
under  the  constitution,  we  are  fully  im- 
pressed with  the  importance,  as  well  as  the 
delicacy,  of  our  task.  Due  respect  for  the 
rights,  privileges,  and  powers  of  the  legis- 
lative department  of  the  state  government, 
and  a  proper  regard  for  the  direction  of  the 
fundamental  law,  make  it  our  duty  to  up- 
hold legislation  where  it  is  not  clear  that  the 
constitutional  command  has  been  violated  or 
neglected,  and  where  it  has  clearly  been 
violated  or  neglected  to  so  decide  without 
regard  to  the  objects  sought,  or  the  interests 
involved  in  such  legislation.  To  properly 
apply  the  rules  suggested  for  our  guidance, 
we  should  first  ascertain  the  subject  of  the 
act  in  question. 

From  the  sections  of  the  act  as  quoted 
above,  it  will  be  seen  that  the  object  was  to 
make  a  certain  class  of  firemen  pensioners 
upon  a  certain  class  of  insurance  companies, 
and  to  provide  and  direct  the  instnimentali- 
ties  through  which  this  end  should  be  ac- 
complished. We  realize  tiiat  exception  may 
be  taken  to  this  statement  of  the  object,  since 
it  is  contended  that  the  act  is  not  only'  an 
exercise  of  the  taxing  power,  but  is  in  a 
sense  one  of  the  penal  conditions  upon  which 
such  companies  are  permitted  to  do  business 
in  the  state.  Of  this  contention  we  will 
speak  hereafter.  That  we  give  correctly  the 
object  of  the  act  is  supported  by  the  further 
contention  that  such  insurance  companies 
have  an  interest  in  the  preservation  of  the 
property  insured,  which  interest  is  advanced 
by  the  maintenance  of  a  wise,  diligent  and 
faithful  service  of  the  fire  companies,  and 
that  they  owe  some  duty  in  maintaining  such 
service.  It  is  in  Uiis  line  that  the  act  finds 
its  chief  support  as  a  just  measure.  It  will 
be  found  dimcult,  if  not  impossible,  to  dis- 
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criminate  between  a  statement  of  the  object  of 
this  act  and  a  statement  of  its  subject.  This 
may  not  be  true  as  a  general  rule  with  en- 
actments, but  we  find  it  so  in  this  instance. 
Possibly,  it  may  not  be  necessary,  in  ex- 
pressing the  subject  of  this  act,  in  order  to 
comply  with  the  constitutional  provision, 
that  the  instrumentalities  through  which  the 
end  is  accomplished  should  be  stated  as  a 
part  of  the  subject,  but  to  our  minds  it  i» 
clear  that  the  subject  cannot  be  less  than  the 
object  in  other  respects,  as  we  have  stated  it. 

^An  act  concerning  pensions**  would  have 
been  a  general  statement  of  the  subject  of 
the  act,  out  it  would  have  been  too  general 
to  advise  any  one  intelligently  of  its  charac- 
ter. Being  an  expression  of  the  legislature, 
one  of  whose  functionu  is  to  deal  with  pub- 
lic revenues,  it  would  be  supposed  that 
pensions  were  to  be  provided  from  such 
revenues ;  but  suppositions  are  not  to  be  in- 
dulged when  the  legislature  is  directed  to- 
express  the  subject  certainly  with  enough 
particularity  that  at  least  one  accustomed  to 
reading  such  expressions  might  understand 
something  of  its  objects  and  effects.  It 
should  be  something  more  than  a  mere  warn- 
ing to  the  reader  that  unless  he  shall  read 
the  act  and  learn  if  his  interests  are  involved, 
his  property  may  be  affected  by  it,  Ordron- 
aux's  Constitutional  Licgislation  states,  p. 
590,  that»  ''titles  should  distinctly  recite 
what  the  particular  subject  of  the  law  is." 
This  may  often  be  done  by  language  quite 
general ;  then,  again,  there  are  instances 
which  require  particularity.  If  the  subject, 
is  composed  of  two  or  more  essential  ele- 
ments, the  expression  of  one  of  such  elements 
in  the  title  would  not  suflSce.  The  absence 
of  one  of  such  elements  in  the  title  would  be 
as  misleading,  and  might  be  as  pernicious 
as  the  evils  sought  to  be  obstructed  by  the 
constitution.  The  subject  of  this  act,  as  we 
have  indicated.  Is  to  gather  funds  from  for- 
eign insurance  companies,  and  to  dispose  of 
such  funds  for  the  relief  of  firemen.  The 
title  expresses  the  first  of  these  objects  in- 
cluded within  the  subject,  but  wholly  omits 
the  other  of  such  objects. 

In  State  v.  Young,  47  Ind.  150,  a  test  was 
prescribed  for  determining  if  the  subject  is 
expressed  in  the  title.  It  was  said,  in  speak- 
ing of  that  element  of  the  subject  claimed  to 
be  absent  from  the  title:  ''Suppose  that 
there  was  no  other  provision  in  the  act, 
.  .  .  if  the  section  could  not  thus  stand 
alone,  under  the  title,  it  must  fall."  We 
apprehend  that  this  is  always  true  where 
only  a  part  of  the  subject  is  expressed,  and 
that  it  is  especially  true  where  that  part  of 
the  subject  omitted  from  the  title  is  not  nat- 
urally or  ordinarily  connected  with  that  oart 
of  the  subject  which  is  expressed  in  the  title. 

Omittinir  that  part  of  the  act  relative  to  the 
bestowal  of  such  fund  upon  firemen,  and  that 
provision  requiring  such  companies  to  con- 
tribute to  such  fund  could  not  stand  alone 
under  the  title  of  the  act  as  the  subject  is 
expressed.  The  requirement  that  the  subject 
expressed  should  apprise  the  people  of  the 
sublect  of  legislation  in  order  that  an  oppor- 
tunity for  a  nearin^  or  for  petition  may  be 
had,  18  far  from  being  complied  with  in  the 
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Act  before  us.  No  notice  whatever  to  those 
expected  to  contribute  to  such  fund  is  given. 
It  may  be  said  that  other  taxing  acts  have 
been  held  valid  without  expressing  in  the 
tlUe  Uie  classes  affected  by  them,  but  we 
think  this  will  not  be  found  true  where  the 
source  is  not  general,  and  in  the  exercise  of 
the  natural  and  ordinary  powers  of  taxation. 
Here  we  have  an  unusual  and  extraordinary 
exercise  of  the  power  not  only  in  the  object 
and  purpose,  but  in  the  source  from  which 
the  fund  is  to  be  raised,  and  in  the  manner 
of  levying  it. 

The  act  under  consideration  is  attacked  as 
violating  several  other  provisions  of  the  con- 
stitutions of  the  United  States  and  of  the 
«tate  of  Indiana,  but  we  do  not  deem  it  our 
•duty  V>  determine  but  one  of  the  questions 
so  presented,  having  already  held  the  act  in* 
sufficient  as  to  its  Utle. 

It  is  said  that  the  act  is  an  attempted  ex- 
ercise, by  the  legislature,  of  the  power  of 
taxation,  and  that  being  local,  not  uniform 
and  for  no  public  purpose,  is  in  violation 
of  the  taxing  powers  aa  conferred  by  the 
Constitution,  article  10,  section  1.  That 
provision  of  the  Constitution  is  as  follows : 
^The  general  assemblv  shall  provide,  by 
law,  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  and  shall  prescribe  such 
regulations  as  shall  secure  a  Just  valuation 
for  taxation  of  all  property,  both  real  and 
personal,  excepting  su<m  only,  for  munici- 
pal, educational,  literary,  scientific,  relig- 
ious, or  charitable  purposes  as  may  be  spe- 
cially exempted  by  law. "  Is  the  enactment 
of  the  law  before  us  an  attempted  exercise  of 
the  power  of  taxation  as  conferred  by  the 
Constitution  ?  In  several  states  this  character 
of  legislation  has  been  before  the  courts  for 
construction  and  wc  find  the  decided  weight 
of  authority  holdin|;  that  it  is  such  an  at- 
tempt. San  Franasco  v.  Liverpool  d  L,  d 
Q,  Im  Co.  74  Gal.  118;  State  v.  Whseler,  88 
Neb.  568 ;  FhUaddphia  Ano,  for  BAUf  of 
Disabled  Firemen  v.  Wood,  39  Pa.  78 ;  State 
V.  Merehante  Ine.  Go.  12  La.  Ann.  802. 

The  only  cases  holding  it  as  the  exercise 
of  any  other  power  are  Exempt  Firemen* e 
Benef>.  Fund  Trtteteee  y,  Boome,  98  N.  Y.  818, 
where  it  is  expressly  held  that  such  power  is 
in  the  exaction  of  a  license  fee  or  the  fixing 
terms  upon  which  such  companies  mav 
transact  business  in  the  state,  and  the  Mil- 
waukee Fire  Dept.  V.  Heffenetein,  16  Wis.  187, 
where  it  is  expressly  held  that  tlie  power 
exercised  is  "the  police  power  inherent  in 
the  sovereignty  of  the  state. "  Another  case, 
that  of  the  Firemen's  Benev,  Asso,  v.  Louns- 
bury,  21  III.  611,  74  Am.  Dec.  115,  stands 
alone  in  declaring  it  is  not  only  the  taxing 
power,  but  that  such  power  was  correctly  ex- 
ercised, under  the  peculiar  form  of  the  con- 
stitution of  that  state. 

We  are  not  called  upon  to  decide  whether 
the  legislature  might  properly  have  required 
the  exaction  here  levied,  as  a  condition  upon 
which  such  companies  could  do  business  in 
this  state,  as  it  was  held  in  New  York,  but 
we  are  of  the  opinion  that  no  such  attempt 
was  made.  Since  March,  1877,  as  we  have 
shown,  our  legislation  has  prescribed  the 
terms  upon  which  such  companies  may  trans- 
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act  business  in  this  state,  (Rer.  Stat  1881, 
S  8765)  and,  as  alleged  in  the  complaint,  this 
appellee  during  that  period  has  fully  com- 

Slied  with  such  terms.  The  act  in  question 
oes  not  purport  to  add  its  exaction  to  the 
conditions  so  prescribed  by  the  Act  of  1877; 
on  the  contrary,  it  expressly  denominates  the 
levy  a  ''tax."  If  there  were  room  for  ques- 
tion as  to  the  correctness  of  our  conclusion, 
we  should  find  support  from  the  concessions 
of  appellant's  able  counsel  that  it  must  be 
treated  aa  an  effort  to  exercise  the  taxing 
power.  Counsel  for  the  appellant  further 
say :  "  Of  course  we  concede  that  the  lejds- 
lature  cannot  levy  taxes  for  anything  but 
public  purposes,  as,  for  instance,  to  assist  a 

grivate  person  in  his  business,  or  even  to  aid 
im  in  misfortunes  from  fire  or  flood  or  other 
casualty. " 

But  it  is  insisted  that  the  declared  burden 
is  for  a  public  purpose  in  that  It  is  levied  for 
the  benefit  and  compensation  of  those,  and 
the  families  of  those  whose  lives  have  been, 
or  may  be  imperiled,  or  lost  in  pursuing  the 
arduous  and  dangerous  duties  of  saving  from 
the  flames  the  property  of  the  citizens ;  that 
in  the  discharge  of  these  duties  die  firemen 
sustain  such  relation  to  the  public  aa  to  be- 
come, in  the  true  sense,  public  servants ;  that 
the  public  demands  the  highest  degree  of 
skill,  diligence  and  good  faith  from  these 
servants,  and  that  this  deme  is  best  attained 
by  holding  out  to  them  toe  certainty  of  care 
when  injiued,  and  family  supported  when 
age,  disease,  or  death  comes  upon  them.  To 
establish  this  contention,  counsel  devote  con- 
siderable space  in  their  briefs  to  quotations 
from  text- writers  and  from  adjudged  cases, 
principally  the  cases  we  have  referred  to  as 
not  adhering  to  the  proposition  that  tliis  ex- 
action is  a  tax,  and  tbey  exhibit  marked 
ability  in  building  the  theory  so  ureed  upon 
us.  To  this  theory  we  are  not  IncliDed  to 
give  our  adherence.  The  Wisconsin  rule  does 
not  hold  that  the  right  exists  in  behalf  of 
firemen  as  publ ic  servanto.  It  disregards  the 
relationship  existing  between  firemen  and  the 
public,  ana  justifies  the  exaction  as  the  ex- 
ercise of  a  police  power,  and  in  imposing  tiie 
burden  upon  foreign  companies  as  the  con- 
dition upon  which  they  are  admitted  to  do 
business  in  the  state. 

The  Illinois  rule  can  best  be  given  by  quot- 
ing from  Firemen's  Benetf,  Asso.  v.  Louns- 
bury,  supra.  It  is  there  said  p.  518 :  **  The 
other  objection  is,  that  here  a  revenue  is  at- 
tempted to  be  raised,  not  for  state  purposes» 
nor  yet  to  meet  any  public  exigency  or  want, 
but  purely  for  the  t>enefit  of  a  private  charity. 
That  it  is  not  required  to  be  paid  into  the 
state  treasury,  but  must  be  paid  to  this  pri- 
vate corporation,  for  whose  benefit  the  bur- 
then is  imposed. 

**Tbe  general  grant  of  legislative  power 
found  in  the  constitution,  confers  upon  the 
general  assembly  all  legislative  power,  and 
authorizes  the  law-makers  to  pass  any  laws 
and  do  any  acts  which  are  embraced  in  the 
broad  and  general  word  legidaiion,  as  known 
and  defined  in  the  English  language.  It  au- 
thorizes the  passage  of  any  law  ^ich  could 
be  enacted  in  the  most  despotic  government. 
It  even  authorizes  everything   which  the 
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people  could  enact  in  their  primary  capacity. 
Anything  which  they  would  haye  a  right  to 
•embody  in  the  constitution  itself." 

It  la  further  stated,  p.  514:  "There  is 
nothing  to  be  found  in  the  constitution  which 
•can  be  held  to  inhibit  the  legislature  from 
imposing  burthens  or  raising  money  from 
citizens  of  the  state,  which  is  not  for  the 
•direct  benefit  of  the  state,  and  is  neyer  de- 
signed to  belong  to  the  state. "  The  only  in- 
ference made  to  the  relationship  between  fire- 
men and  the  public  is  as  follows :  "  With  the 
yiew  we  take  of  this  case,  it  is  immaterial 
whether  this  be  considered  a  public  or  a  pri- 
yate  charity.  But  it  should  more  properly 
be  considered  a  public  charity. "  Our  con- 
stitution giyes  no  such  unlimited  power  to 
the  legislature,  and  as  an  authority  for  the 
•construction  of  powers  under  our  constitu- 
tion, we  cannot  accept  this  decision.  Kor 
■are  we  inclined  to  giye  special  weight  to  it 
in  fayor  of  the  contention  of  the  appellant 
that  firemen  are  public  servants,  within  that 
sense  which  would  admit  of  the  exercise  of 
the  taxing  po.wer  of  the  state.  The  New 
York  rule  is  that  the  percentage  of  receipts 
is  exacted  as  a  condition  upon  which  com- 
panies are  admitted  to  transact  business  in 
the  state,  as  the  terms  of  such  admission  or 
the  license  fee  for  such  priyilege.  This  is 
not  in  the  exercise  of  the  taxing  power,  but 
so  far  as  it  may  be  recognized  as  prescribing 
the  terms  upon  which  foreign  corporations 
Are  admitted  into  the  state,  it  is  unimportant 
whether  firemen  are  public  senrants  or  not. 
When  it  is  held  that  legislation  is  for  the 
purpose  of  defining  the  terms  of  admission, 
there  is  in  this  state  no  question  of  its  con- 
fitltutionalily.  Therefore,  the  New  York 
rule  inyolyes  the  question  whether  firemen 
•are  public  seryants  only  as  to  the  distribu- 
tion of  a  fund  conceded  to  be  raised  by  proper 
methods,  namely :  as  the  condition  of  admis- 
sion into  the  state.  Such  is  not  the  whole 
question  with  which  we  are  dealing.  Here 
we  haye  a  law  enacted  in  the  pretended  ex- 
•ercise  of  the  taxing  power  of  the  state,  ex- 
acting a  penalty  from  that  part  of  the  class 
•of  foreign  insurance  companies  which  do 
business  in  the  four  counties  of  this  state 
haying  cities  with  paid  fire  departments  and 
the  fund  thus  exacted  by  the  power  of  the 
state  is  not  for  the  benefit  of  the  state,  is  not 
for  the  benefit  of  those  portions  of  the  state 
whose  business  with  such  companies  must 
^:on tribute  to  said  fund.  The  business  done 
in  each  of  the  four  counties  affected  bears 
the  burthen  of  the  exaction,  and  the  fund  is 
^eyoted  to  the  benefit  of  firemen  within  four 
<$ities  only.  The  property  of  such  counties 
outside  of  such  cities  gets  no  protection  from 
such  firemen,  and  the  owners  haye  no  pecu- 
niary interest  in  them.  While  the  fund  for 
the  benefit  of  the  city  is  obtain^  from  the 
•companies,  the  companies  must  first  obtain 
it  from  the  whole  people  of  the  county,  thus 
requiring  the  people  of  the  county  in- 
directly to  contribute  to  the  pensioning  of 
•city  firemen.  The  question  th'erefore  should 
be.  Are  the  firemen  benefited  the  seryants  of 
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those  whose  taxing  power  is  exerted  in  their 
behalf?  We  think  they  are  not,  eyen  if  we 
should  concede  that  they  were  in  any  sense 
seryants  or  dependent  upon  the  bounty,  or 
were  the  objects  of  the  charity  of  the  people 
of  such  cities.  It  must  be  borne  in  mind 
that  they  are  not  the  sery%nts  of  the  state ; 
they  are  not  the  servants  of  the  county  in 
which  they  liye.  Though  they  may  deserve 
the  highest  praise  and  the  most  liberal  re- 
wards lor  their  daring  and  hardships  in  com- 
bating the  flames,  they  are  the  creatures  and 
the  seryants  of  but  a  small  suudi  vision  of  tha 
state  Here  the  taxing  power  of  the  state  is 
exerted  for  the  benefit  of  a  few  of  the  citizens 
of  the  state  who  hold  the  obligation  of  their 
respective  cities  for  their  courage  and  their 
yalued  service,  and  the  purpose  is  that  this 
power  shall  be  exerted  for  the  discharge  of 
that  obligation.  We  do  not  regard  this  as 
the  most  objectionable  feature  of  this  act. 
We  have  ninety -two  counties  in  this  state, 
whose  united  power  is  thus  exerted  in  levy- 
ing a  tax  upon  certain  foreign  insurance  com* 
panics.  As  to  the  state,  al  Tforeign  i  nsuranoe 
companies  constitute  a  class,  and  of  this  class 
all  are  not  subject  to  the  operation  of  tiiis 
act ;  only  those  who  do  business  in  four  of 
such  counties.  The  taxing  power  of  the  state 
cannot  thus  be  made  the  means  of  levying 
municipal  taxes  upon  a  fraction  of  a  class 
and  of  bestowinff  the  tax  so  levied  upon  a 
small  fraction  of  the  citizens  of  state,  all  of 
her  citizens  standing  in  like  relation  to  her, 
unless  she  owes  them  some  peculiar  obliga* 
tion,  not  existing  in  senring  as  firemen  for 
some  city.  The  taxing  district  of  the  state, 
wherein  taxes  are  directed  for  the  benefit  ox 
those  serying  the  state,  is  the  whole  state. 
State  taxes  are  not  of  uniform  and  equal  rata 
when  they  apply  to  a  portion  of  a  class  only, 
and  omit  a  portion  of  the  same  class,  and 
this  is  no  less  true  because  the  class  may  ba 
diyided  by  county  lines. 

Uniformity  in  rate,  as  required  by  the  Ck>n- 
stitution,  means  that  the  same  rate  shall  ap- 
ply alike  to  all  in  any  giyen  taxing  district. 
Cleteland,  0.  C,  d  8t,  L.  B.  Co.  v.  Backus, 
and.)  18  L.  R.  A.  729;  Gilson  y.  Bush 
County  Comrs,  128  Ind.  65,  11  L.  R.  A.  835. 

The  four  counties  affected  have  no  power 
under  this  act  to  make  the  percentage  from 
the  business  of  the  companies  the  cgndition 
upon  which  business  shall  be  done  by  such 
companies,  and  the  act  does  not  purport  to 
giye  such  power ;  the  percentage  is  not  leyied 
under  any  law,  or  by  any  method  known  to 
the  gathering  of  county  or  city  reyenues. 
The  act  is  a  plain  and  unmistakable  effort  to 
use  the  taxing  power  giyen  to  the  state,  and 
for  the  purposes  of  the  state,  in  behalf  of  a 
fayored  class  in  a  few  of  the  cities  of  the  state. 
As  we  haye  said,  this  cannot  be  done.  Tha 
cases  of  San  Francisco  v.  Liverpool  db  L.  AG. 
Ins,  Co, ,  Stais  y.  Wheeler,  Philadelphia  Asso, 
for  Belirf  of  Disabled  Firemen  y.  Wood,  and 
State  y.  Merehafits  Ins.  Co.  supra,  fully  siis- 
tain  our  conclusion. 

The  judgment  qf  the  lower  court  is  affirmed. 
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City  of  HARBI8BURG,  Appt., 

V. 

CharlM  8.  8EGELBAUM. 

(161  Pa.  172.) 

1.  The  maeadamiiiiif  of  a  street  which 
is  kept  thus  improved  as  a  substantial  artifloial 
liifirhway  for  many  years  Is  a  paving  within  the 
meaning  of  the  Pennsylvania  law  which  allows 
abutting  owners  to  be  assessed  for  the  benefits  of 
the  original  paving  only  and  not  for  a  repavlng. 

8.  The  fket  that  ilie  orlflfinal  pavement 
of  a  street  was  paid  fbr  by  the  public 

and  not  by  the  abutting  owners  will  not  render 
the  latter  liable  for  the  cost  of  repavlng  under 
the  rule  which  allows  them  to  be  assessed  for  the 
original  improvement  only. 

(October  8,  UOL) 

APPEAL  by  complainant  from  a  Judgment 
of  the  Court  of  Common  Pleas  for 
Dauphin  County  in  favor  of  defendant  in  an 
action  brought  to  compel  payment  of  a  paving 
assessment.    Affirmed, 

Points  presented  on  behalf  of  plaintiff  and 
the  answers  thereto  were  as  follows: 

"  (1)  '  The  dumping  and  spreading  of  brok- 
en stones  of  various  sizes  upon  portions  of 
Market  street,  from  time  to  time,  in  the  man- 
ner disclosed  by  tlie  evidence  in  this  case, 
was  not  a  pavins  thereof,  under  the  laws  of 
this  commonwealth. '  Ans,  *  To  that  we  say 
that,  if  the  evidence  in  the  case  merely 
ihowed  that  from  time  to  time  broken  stones 
were  dumped  and  spread  upon  the  street,  we 
ahould  not  be  prepared  to  say  that  it  was  a 
paving  in  the  same  sense  that  that  term  is 
used  in  the  laws  and  in  the  decisions. ' 

**  (2)  'The  macadamizing  of  a  street  in  a 
city  is  not  a  paving  under  the  laws  of  this 
commonweal Ih. '  Ans.  'So  far  as  that  prop- 
osition is  applicable  to  the  facts  in  this  case, 
we  decline  to  aflSrm  it.' 

**  (8)  'The  spreading  of  broken  stone  of 
various  sizes  on  the  roadway  of  Market  street, 
from  time  to  time,  without  regard  to  scien- 
tific prhiciples  or  regular  system,  was  not  a 
macadamizing  or  a  paving  under  the  laws  of 
this  commonwealth. '  Ans.  '  We  answer  that 
proposition  as  we  did  the  first  one.  If  that 
was  all  that  the  evidence  showed  to  have  been 
done, — merely  spreading  stones  on  from  time 
to  time, — we  would  not  be  prepared  to  say 
that  that  was  a  macadamizing. ' 

"  (4)  '  Where  the  original  paving  of  a  street 
has  been  done  at  the  expense  of  the  common 
stock  or  general  treasury,  the  city  of  Harris- 
burg  has  the  right  to  repave  sucli  street,  and 
assess  the  cost  thereof  on  the  abutting  prop- 


erties or  the  properties  benefited  by  tadi  re- 
paving.  '    Refused. 

**  (5)  '  Where  a  street  has  been  maradamized 
in  the  manner  disclosed  bj  the  evidence  in 
this  case,  at  the  cost  of  the  common  stock  or 
public  treasury,  the  city  of  Harrisburg  has 
the  right  to  pave  such  a  street  and  assess  the 
costs  thereof  on  tbe  abutting  properties  or  the 
properties  benefited  by  such  paving.*  Re- 
fused. 

**  (6)  'Where  the  roadway  of  a  street  has 
been  improved  in  any  way  by  a  borough  at 
the  expense  of  the  general  treasury,  which 
borough  had  not  the  right  to  assess  abutting 
properties  or  properties  benefited  for  the  cost 
of  such  improvement,  and  such  borough  sub- 
sequently becomes  a  city,  with  the  right  to 
improve  the  roadways  of  streets  at  the  expense 
of  abutting  properties  or  properties  benefited 
by  such  improvements,  tne  improvement  of 
the  roadway  of  a  street  of  a  borough  at  the  ex- 
pense of  the  borough  treasury  by  tumpiking 
It,  or  by  spreading  out  broken  stones  there- 
on and  leaving  the  same  to  be  compressed 
by  travel  thereon,  is  not  a  paving  of  such 
street,  and  is  not  such  original  improvement 
of  the  roadway  of  such  street  as  will  subse- 
ouently  preclude  the  city  from  improving 
uie  roadway  of  the  same  street  by  laying  a 
modem  pavement  thereon,  and  assessing  the 
costs  thereof  upon  abutting  properties  or  the 
properties  benefited  thereby.  Ans.  'To  that 
proposition  we  say  that,  so  far  as  it  applie» 
to  this  case,  or  so  far  as  the  aflSrmini^  of  it 
could  have  any  controlling  interest  in  the 
case,  we  decline  to  affirm  it. ' 

**  (7)  'The  turnpiking  of  a  street  at  the  ex- 
pense of  the  public  treasury  will  not  prevent 
the  proper  authorities  laying  a  pavement  on 
such  street,  and  assessing  and  collecting  the 
cost  thereof  on  and  from  abutting  properties, 
under  the  laws  of  this  commonwealth. '  Am. 
'To  that  we  say  that,  so  far  as  it  applies  to 
the  facts  in  thid  case,  we  decline  toalhrm  it.' 

•*  (8)  'The  claim  in  suit  being  made  by  the 
city  of  Harrisburg,  the  defendant  cannot 
make  defense  thereto  that  the  paving  is  a  re- 
paving,  unless  he  proves  that  the  street  im- 
mediately in  front  of  his  property  was  paved 
before  the  pavement,  for  the  cost  of  which 
this  action  was  brought,  was  laid.'  An4. 
'To  that  we  say  that  if  the  street,  as  a  whole, 
was  repaved  m  such  a  manner  that  a  pro- 
portion of  the  cost  could  not  be  charged  upon 
abutting  owners,  it  cannot  t>e  charged  up^m 
this  abutting  owner  from  any  failure,  so  far 
as  there  is  any  failure,  in  the  evidence  of  tlr<> 
case  to  prove  that  immediately  in  front  of  IiU 
property  any  particular  work  was  done,  lii^ 
property  being  one  of  the  properties  front  in i; 
on  the  street,  and  the  whole  street  bciuK 
paved. ' 


KOTE.— The  distinction  between  repaviner  and 
oriirlDal  paving  In  respect  to  the  liability  of  abut- 
Ui'tK  property  to  assessments  therefor  seems  to  be 
peculiar  to  Pennsylvania  although  firmly  estab- 
lished by  the  decsions  in  that  state.  On  the  ques- 
tion what  constlTutes  ''paving'*  the  above  decision 
Is  of  interest  although  the  question  had  arisen  in  1 
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earlier  cases,  but  on  the  question  whether  the 
Pennsylvania  dootrine  as  to  repavlng  would  appb* 
where  the  abutting  property  had  never  beeo 
assessed  for  any  pavement  of  the  street  th<*  case  i» 
especially  noticeable  and  the  decibion  In  the  afflm- 
atlve  is  an  extension  of  the  general  dooCxlnsi 
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^  (9)  'Under  all  the  evidence  in  this  case 
the  roadway  of  Market  street,  before  the  as- 
phalt payement  was  laid  in  1887,  was  not 
paved,  within  the  meaning  of  the  laws  of  this 
commonwealth. '    Refused. 

**  (10)  '  Under  all  the  evidence  in  this  case 
the  verdict  must  be  for  the  plaintiff.'  Re- 
fused. 

^  The  court  instructed  the  Jury  inter  alia  as 
follows:  'The  plaintiff  has  also  asked  us, 
verbally,  to  instruct  you  that  if  you  believe 
the  testimony  of  Mr.  Cowden  as  to' the  alleged 
conversation  between  him  and  the  defendant 
at  the  time  they  were  putting  in  the  curbing, 
with  respect  to  whether  they  should  put  In 
new  curbing  or  not,  then  the  plaintiff  is  en- 
titled to  recover  for  the  cost  of  that  curbing, 
on  the  ground  that  what  was  said  by  the  de- 
fendant at  the  time  amounted  to  an  estoppel, 
and  that  he  therefore  cannot  defend  against 
the  cost  of  the  curbing.  We  decline  so  to 
instruct  you,  in  the  first  place,  because  we 
are  not  satisfied  that  the  conversation,  if  it 
did  occur,  as  detailed  by  Mr.  Cowden,  would 
amount  to  Hn  estoppel.  As  we  remember  the 
testimony,  it  was  not  shown  that  because  of 
that  conversation  the  city  put  in  any  other 
or  different  kind  of  curbing  than  it  would 
have  done  if  the  conversation  had  not  oc- 
curred ;  and  in  order  to  constitute  an  estop- 
pel, the  pany  who  sets  it  up  must  have  done, 
because  of  the  fact  which  he  claims  to  amount 
to  an  estoppel,  that  which  he  otherwise  would 
not  have  done.  Secondly,  because  that  is  a 
mere  subordinate  question  in  this  case,  and 
we  think  it  better  that  the  case  sliould  go  up 
on  the  main  question ;  and,  if  the  plaintiff  is 
injured  by  our  ruling  with  respect  to  this 
particular  <juestion,  that  can  be  remedied  at 
the  same  time  the  other  questions  are  dis- 
cussed and  passed  upon  by  a  higher  court. ' 

•'Defendant  submitted  the  following 
pointe:  (1)  'The  Act  of  May  24,  1887,  only 
authorizes  a  paving,  and  not  a  repaying,  and, 
as  the  work  done  on  Market  street  was  a  re- 
paving,  payment  therefor  cannot  be  enforced 
against  the  defendant  as  an  abutting  land- 
owner.' Ans.  'To  that  we' instruct  you  that 
payment  for  the  work  that  was  done  on 
Market  street  for  repaying,  as  claimed  in  this 
case,  cannot  be  enforced  against  this  defend- 
ant. We  do  not  by  that  mean  to  say  that  this 
work  was  a  repaying,  in  the  strict  sense  of 
the  term,  but  we  do  mean  to  say  that  the 
work  was  such  that  ur4der  all  the  facts  in  this 
case  a  recovery  could  not  be  had  against  the 
defendant. ' 

**  (2)  'The  macadamizing  of  the  street  is  a 
paving  of  it,  and  as  Market  street  was  mac- 
adamized prior  to  the  laying  of  tlie  Barber 
asphalt  sheet  pavement  in  1887,  there  can  be 
no  recovery  in  this  action.'  Ans.  *To  this 
we  say  that  there  can  be  no  recovery  in  this 
action,  and  by  so  deciding  we  do  not  mean 
to  say  that  paving  and  macadamizing  are 
identical. ' 

**  (8)  '  If  the  jury  believe  Market  street  was 
macadamized  before  the  laying  of  the  Barber 
asphalt  sheet  pavement  in  1887,  there  can  be 
no  recovery  in  this  action. '  Ans.  '  We  have 
already  instructed  you,  gentlemen,  that  there 
can  be' no  recovery,  and  that  question  of  fact 
Ho^«  not  arise.  * 
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"  (4)  '  The  undisputed  evidence  In  this  case 
shows  that  Market  street  has  been  a  public 
highway  for  more  than  half  a  century,  and 
was  paved  or  mao9Miamiz(  d  at  the  public  ex- 
pense ;  that  the  pavement  lor  which  the  reas- 
sessment was  made  in  this  case  was  not  an 
original,  but  a  repaying ;  and  hence  the  cost 
cannot  be  recovered  from  the  property  hold- 
ers abutting  upon  said  street,  and  the  verdict 
of  the  jury  must  be  for  the  defendant. '  An>s. 
'To  that  we  say  that,  under  the  facts  of  this 
case,  there  can  be  no  recovery,  and  the  ver- 
dict must  be  for  the  defendant. ' 

**  (6)  'No  ordinance  haWngbeen  parsed  by 
the  councils  of  the  city  of  Uarrisburg  au- 
thorizing the  paving  of  Market  street  with 
sheet  asphalt  pavement,  there  can  be  no  re- 
covery against  the  defendant  in  this  case.' 
Ans,  '  To  that  we  say  that  we  understand  this 
point  to  mean  that  the  ordinance  which  was 
passed,  and  which  was  claimed  authoriased 
the  paving  of  Market  street,  does  not  author- 
ize the  paving  in  such  a  sense  that  there  can 
be  a  recovery ;  and.  so  understanding  it,  we 
affirm  the  point.  We  do  not  intend  by  that 
to  say  that  there  was  no  ordinance  at  all 
passed,  because  the  proof  is  that  there  was 
an  ordinance. ' 

"  (12)  'Evidence  was  given  by  both  plain- 
tiff and  defendant  as  to  the  manner  in  which 
Market  street  was  repaired  or  kept  up ;  but 
this  evidence  is  of  no  importance.  The  real 
question  on  this  part  of  the  case  is  whether 
the  street  was  paved  or  macadamized  at  any 
time  before  1887;  and,  if  so,  the  plaintiff 
cannot  recover.  Ans.  'To  that  we  say  that 
the  real  point  in  the  case  is  that  which  is 
stated  in  this  point. ' 

**  (18)  'On  the  whole  case  the  verdict  must 
be  for  the  defendant,  and  the  court  is  re- 
quested to  say  so,  as  matter  of  law. '  Ans. 
'To  that  we  say  that  we  do  instruct  you,  as 
a  matter  of  law,  that  your  verdict  in  this 
case  must  be  for  the  defendant. '  " 

Messrs,  John  E.  Patterson,  Thomas  S. 
Harg^fltt  sod  C.  H.  Berg^ner,  for  appel- 
lant: 

The  cost  of  a  public  improvement  clearly 
conferring  local  benefits  may  be  assessed  upon 
the  property  benefited. 

Magee  v.  Com,  46  Pa.  858;  Bpenc^r  v.  Mer- 
ehant,  100  N.  Y.  585,  125  U.  S.  845,  31  L.  ed. 
768. 

If  this  be  true  as  to  the  original  paving,  it  is 
equally  so  as  to  a  repaving  where  the  original 
paving  was  paid  for  by  the  public. 

The  power  to  compel  property  owners  to 
pave  ordinarily  extends  to  compellincf  ihem  to 
repave  when  required  by  the  municipal  au- 
thority. 

Wistar  v.  Philadelphia.  80  Pa.  611,  21  Am. 
Rep.  112;  2  Dill.  Mun.  Corp.  4th  ed.  §  780: 
Williams  v.  Detroit,  2  Mich.  560;  S/iei'e:/  v. 
Detroit,  45  Mich.  481;  McCormack  v.  Pair/nn, 
68  Mo.  88,  14  Am.  Rep.  440;  Gurnee  v.  Chi- 
cago, 40  111.  165;  Kokomo  v.  Mahan,  100  Ind. 
242;  State  v.  Sewark,  48  N.  J.  L.  101;  Mu- 
mcipality  No.  2  v.  Dunn,  10  La.  Ann.  57; 
OUi>€  Cemetery  Co.  v.  Philadelphia,  93  Pa.  129; 
Erie  v.  First  Unir^salist  Church,  105  Pa.  278. 

Mr.  L.  W.  Hall,  for  appellee: 

The  legislature  has  no  authority  to  authorize 
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a  repayfog  at  the  expense  of  the  abutting 
property  owners  {Proiuiant  Orphan  Atvlum'$ 
App.  Ill  Pa.  185;  UammettY.  PhOadelpMa,  66 
Pa.  1^,  8  Am.  Rep.  615;  Aleam  ▼.  PhUada- 
phia,  44  Pa.  848.)  and  this,  even  when  the 
orifilnal  paving  has  been  paid  for  by  the  public. 

Waiiamsport  ▼.  Beck,  128  Pa.  147;  OreeM- 
lurg  ▼.  Laird,  8  Pa.  Co.  Ct  Rep.  631. 

Macadamizing  is  paying. 

Qreeruimrg  y.  Laird,  188  Pa.  688;  Huid/ehth 
per  y.  Meadtfille,  88  Pa.  156:  Dill.  Mun.  Corp. 
4th  ed.  §  796;  Burn/tarn  v.  Chicago,  24  III.  496; 
Warren  v.  Henly,  81  Iowa,  81;  Burlington  <ft 
M.  B,  B.  Co,  y.  Spearman,  12  Iowa,  112» 

Sterrett*  J, .  delivered  the  opinion  of  the 
court : 

For  reasons  satisfactory  to  the  court,  the 
judgment  to  be  entered  in  this  case  was  not 
flnaily  agreed  upon  until  the  close  of  our 
last  regular  session  in  the  eastern  district. 
While  the  questions  raised  in  the  court  below 
and  here  are  quite  numerous,  the  case  clearly 
hinares  upon  a  few  undisputed  facts  and  con- 
trolling questions  of  law,  which  have  been 
argued  with  great  zeal  and  ability  by  the 
learned  counsel  for  the  respective  parties. 
These  are  entitled  to  special  notice ;  but  all 
subordinate  questions  become  immaterial, 
and  no  useful  purpose  would  be  subserved 
by  their  discussion.  In  the  fall  of  1887,  that 
portion  of  Market  street,  in  the  city  of  Har- 
risburg,  between  the  Pennsylvania  Railroad 
and  Front  street,  was  paved  with  sheet  as- 

Shalt  from  curb  to  curb.  The  work  was 
one  under  the  direction  of  the  city  councils, 
and  the  cost  thereof  assessed  on  the  abutting 
properties  according  to  the  foot-front  rule. 
The  city  then  proceeded  to  enforce  payment 
of  the  assessments,  but  on  appeal  to  this 
court,  the  Act  of  May  24,  1887,  (Pub.  Laws, 
204,)  under  which  said  paving  was  done, 
was  declared  unconstitutional.  The  Act  of 
May  28,  1889,  (Pub.  Laws,  272, )  was  after- 
waids  passed;  and,  under  an  ordinance  of 
councils,  a  reassessment  of  the  cost  of  said 
paving  was  duly  made  according  to  the  pro- 
visions of  that  act.  The  defendant,  one  of 
the  owners  of  property  abutting  on  the  paved 
portion  of  said  street,  having  refused  to  pay 
the  reassessment  against  his  property,  this 
suit  was  brought  for  the  purpose  of  collect- 
ing the  same.  The  defendant's  principal 
contention  was  that  the  asphalt  pavement, 
put  down  as  aforesaid  in  1887,  was  in  fact  a 
repavement,  because  that  portion  of  Market 
street,  between  the  Pennsylvania  Railroad 
and  Front  street,  on  which  said  asphalt  pave- 
ment was  laid,  was  improved  in  1882  by  con- 
structing thereon  a  macadamized  pavement, 
and  by  repaying  it,  in  same  manner,  about 
16  years  thereafter;  that  in  the  mean  time 
saia  macadamized  pavement  was  maintained 
by  the  city  authorities,  kept  in  repair,  and 
paid  for  by  the  city,  and  from  time  to  time, 
as  it  was  needed,  money  was  borrowed  to 
make  said  pavement  and  keep  the  street  in 
repair. 

According  to  the  undisputed  evidence,  the 
foregoing  are  substantially  the  facts  in  rela- 
tion to  the  improvement  of  said  street,  prior 
to  the  fall  of  "1887,  and  they  were  virtually 
accepted  as  true.  When  the  evidence  referred 
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to  was  offered,  It  was  objected  to  for  reasoni 
recited  in  the  first  specification  of  error :  (1) 
Because  the  offer  is  not  to  show  that  the  work 
was  done  at  the  expense  of  abutting  property 
owners,  or  at  the  expense  of  properties  bene- 
fited thereby ;  (2)  that  at  the  time  stated  ia 
the  offer,  Harrisburg  was  a  borough,  with- 
out power  to  improve  streets  at  the  expense 
of  abutting  properties,  etc. ;  (8)  that  macad- 
amizing is  not  paving ;  and  (4)  that  this  be- 
ing a  proceeding  to  collect  a  reassessment, 
there  is  nothing  in  issue  except  the  correct- 
ness of  that  reassessment,  or  the  failure  of 
plaintiff  to  comply  with  the  act  or  acts  under 
which  the  asphalt  paving  was  done.  These 
objections  were  properly  overruled,  and,  the 

ftroposei  evidence  bein^  admitted,  it  estab- 
ished  beyond  all  question  that  Market  street 
was  improved,  bj^  macadamizing,  etc.,  sub- 
stantially as  claimed  by  defendant.  There 
was  no  conflicting  testimony  on  the  subject 
that  required  submission  of  any  question  ol 
fact  relating  thereto  to  the  Jury,  and  hence 
the  macadamizing  of  Market  street  in  18S2, 
and  again  in  1847  or  1848,  eta,  as  above 
stated,  were  undisputed  facts  In  the  cause. 
On  the  other  hand,  the  plaintiff's  contention 
was  that  said  macadamizing,  etc. ,  was  in  no 
sense  paving  within  the  meaning  of  our 
acts  of  assembly  relating  to  improvement  of 
streets ;  but  whether  it  was  or  not,  the  prop- 
erty abutting  thereon  is,  in  the  circumstancei 
of  the  case,  assessable  for  the  cost  of  the  as- 
phalt pavement  laid  in  1887.  In  view  of  the 
undisputed  facts  as  to  the  manner  in  which 
the  street  was  improved  and  maintained  for 
nearly  fifty  }rears,  the  learned  judge,  treat- 
inff  the  question  as  one  of  law  for  the  court 
and  not  of  fact  for  the  Jury,  held  that  said 
improvement  of  the  street,  by  macadamiz- 
ing, etc.,  as  above  stated,  was  a  paving  with- 
in Uie  meaning  of  the  law,  and  virtually  in- 
structed the  Jury  accordingly,  by  declining 
to  affirm  plaintiff's  second  point,  for  charge, 
recited  In  the  third  specification,  viz.,  "the 
macadamizing  of  a  street  in  a  city  is  not  a 
paving  under  the  laws  of  this  common- 
wealth." In  this  we  think  he  was  clearly 
right,  at  least  so  far  as  the  plaintiff's  propo- 
sition is  applicable  to  the  facts  of  thi  case. 
But,  as  explained  in  his  answer  to  defend- 
ant's first  point,  he  did  not  mean  to  say  that 
the  pa  vine  done  in  the  fall  of  1887,  and  for 
the  cost  01  which  the  assessment  was  made, 
''was  a  repaying  in  the  strict  sense  of  the 
term,  but  .  .  .  that  the  work  was  such 
that,  under  all  the  facts  in  this  case,  a  re- 
covery could  not  be  had  against  the  defend- 
ant." 

In  article  7,  section  11,  of  the  Act  of  May 
24,  1887,  (Pub.  Laws,  218,)  under  which  the 
asphalt  paving  was  done,  the  words  "cause 
to  be  griuled,  paved,  and  macadamized,"  and 
again,"  "paved  or  ma(»ulamized,"  are  em- 
ployed to  designate  the  general  character  of 
the  street  improvements  that  were  intended  to 
be  author izea.  The  words  "paved,  curbed, 
or  macadamized  with  brick,  stone,  or  .other 
suitable  material,"  are  used  for  same  pur- 
pose in  the  Act  of  April  23,  1889,  (Pab. 
Laws,  44,)  authorizing  boroughs  "to  require 
the  paving,  curbing,  and  macadamizing  of 
streets, "  etc.    The  same  words  are  found  in 
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the  Act  of  May  10,  1889,  (Pub.  Laws,  282,) 
relating  to  streets,  etc. ,  in  cities  of  the  second 
class.  These  and  other  acts  of  assembly,  to 
which  reference  might  be  made,  clearly  in- 
dicate that  in  the  legislatire  mind  macadam- 
izing  is  regarded  as  a  species  of  paving.  The 
latter  word  is  more  general  than  the  former. 
As  popularly  understood,  a  macadamized 
street  is  a  paved  street,  but  every  paved  street 
is  not  necessari  ]y  a  macadamized  street.  Ac  • 
cording  to  Webster,  **pave'*  means,  **To  lay 
or  cover  with  bricks  or  stone,  so  as  to  make 
a  level  or  convenient  surface  for  carriage  or 
foot  passengers ;  to  floor  witii  brick  or  other 
solid  material."  The  same  author  defines 
"macadamize,"  "To  cover,  as  a  road,  way, 
or  path,  with  small  broken  stones,  so  as  to 
form  a  smooth-laid  surface. "  "  A  pavement, " 
as  was  said  in  Bumham  v.  Chicago,  24  111. 
496,  "is  not  limited  to  uniformly  arranged 
masses  of  solid  materials,  as  blocKs  of  wood 
or  stone,  but  it  may  be  as  well  formed  of 
X>ebbles  or  gravel  or  other  hard  substances, 
which  will  make  a  compact  and  even  hard 
way  or  floor."  In  Huidekoper  v.  MeadviUe, 
88  ra.  158,  it  was  said  by  the  learned  presi- 
dent of  the  court  below  that  "paving  the 
gutters  with  cobblestones,  and  cartway  with 
broken  stones,  (macadamizing,)  is  a  paving 
within  the  meaninii:  of  the  act  of  assembly. " 
"The  word  'pave'  includes  all  the  usual 
means  to  cover  streets  with  stone  or  brick, 
■o  as  to  make  a  convenient  surface  for  travel. 
.  .  .  Authority  in  a  city  charter  to  pave 
the  streets  of  the  city  confers  powers  to  mac- 
adamize them."  Warren  v.  IlerUy^  81  Iowa, 
81.  QreeMburg  ▼.  Laird,  188  Pa.  683,  was 
a  idre  facias  sur  municipal  lien  for  curbing 
and  paving  a  borough  street  under  the  Act  of 
April  28,  1889,  (Pub.  Laws,  44.)  An  affi- 
davit of  defense  was  interposed,  averring 
that,  many  years  before  the  last  improvement 
was  undertaken,  the  street  in  question  was 
macadamized,  and  thereafter  kept  in  repair. 
At  the  public  expense,  etc.  Plaintiff,  con- 
tending that  the  affidavit  of  defense  was 
insufficient,  denied  that  macadamizing,  as 
averred  therein,  was  an  original  paving  with- 
in the  meaning  of  our  decisions:  but  the 
learned  president  of  the  fortieth  district,  in 
nn  instructive  opinion,  discussing  at  length 
the  meaning  of  the  words,  "pave,"  "mac- 
adamize," etc.,  and  citing  authorities  relat- 
ing thereto,  held  that  "the  averment  of  mac- 
adamizing is  an  averment  of  paving,  within 
the  meaning  of  the  act  of  assembly  and  the 
decisions  in  that  behalf."  He  accordingly 
discharged  the  rule  for  judgment,  etc.,  and 
in  that  he  was  sustained  by  this  court.  But, 
after  all,  so  far  as  the  defense  relied  on  in 
this  case  Is  concerned,  the  controlling  con- 
sideration is  not  so  much  whether  the  prior 
improvement  of  Market  street,  by  macadam- 
izing, etc.,  as  above  stated,  was,  in  the  strict 
sense  of  the  word,  a  paving  thereof,  as 
whether  by  said  improvement  the  street  was 
changed  from  an  ordinary  clay  road  into  a 
good,  reasonably  smooth,  and  substantial  ar- 
tiflcial  highwav,  practically  equivalent  to 
an  ordinary  well- improved  street,  paved  with 
cobblestone  or  other  materials  then  used  for 
paving.  The  undisputed  facts  prove  con- 
clusively that  it  was.    In  view  of  those  facts, 
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it  cannot  be  doubted  that,  for  strength,  dura- 
bility, and  all  practical  purposes,  it  was 
superior  to  many  improved  streets  paved,  for 
the  flrst  time  within  the  last  decade  or  two, 
with  wooden  blocks,  asphalt,  (so  called,) 
and  other  materials  for  which  fancy  prices 
have  been  charged  and  collected  from  abut- 
ting property  owners. 

The  further  and  main  contention  of  plain- 
tiff, however,  is  that  notwithstanding  the 
prior  improvement  of  the  street  may  be  re- 
garded as  a  paving  within  the  meaning  of 
the  law,  still  the  abutting  property  is  assess- 
able for  the  cost  of  the  asphalt  paving,  be- 
cause the  cost  of  the  macadamizing  was  not 
charged  against  the  abutting  property  or  paid 
by  the  owners  thereof.  If  that  had  been  done, 
it  is  practically  conceded  that,  under  the  au- 
thority of  Hammett  v.  Philadelphia,  65  Pa. 
146,  8' Am.  Hep.  616,  and  that  special  line 
of  cases,  the  plaintiff  would  not  be  entitled 
to  recover.  At  first  blush,  there  is  apparent 
plausibilitv  in  the  position  that  the  expense 
of  one  paving,  at  least,  should, at  some  time 
or  other,  be  charged  against  and  paid  by 
owners  of  the  abutting  property ;  but,  in  view 
of  the  principle  underlying  Hammett  v. 
Philadelphia,  and  the  whole  Imo  of  cases  in- 
cluding WiUiamtp<yrt  v.  Seek,  128  Pa.  147, 
we  think  the  position  is  more  plausible  than 
sound.  That  underlying  principle  is  an  ex- 
ception to  the  general  and  almost  universal 
rule  that  the  cost  of  making  and  maintaining 
public  improvements  must  be  borne  by  the 
public.  In  the  case  of  paving  public  streets, 
the  circumstances  whidi  create  the  exception 
and  justify  its  application  exist  only  when 
the  street  is  first  improved  by  paving  or  mac- 
adamizing it.  The  reason  for  this  cannot  be 
better  given  than  by  quoting  the  vigorous 
language  of  Mr.  Justice  Sbarswood  in  Ham- 
meU  V.  Philadelphia:  "The  original  paving 
of  a  street  brings  the  property  bounding  upon 
it  into  the  market  as  building  lots.  Before 
that,  it  is  a  road,  not  a  street  It  is  therefore 
a  local  improvement,  with  benefits  almost 
exclusively  peculiar  to  the  adjoinine  prop- 
erties. Such  a  case  is  clearly  within  tne 
principle  of  assessing  the  cost  on  the  lots  ly- 
ing upon  it.  .  .  .  But  when  a  street  is 
once  opened  and  paved,  thus  assimilated  with 
the  rest  of  the  city,  and  made  a  part  of  it,  all 
the  peculiar  benefits  to  the  locality  derived 
from  the  improvements  have  been  received 
and  enjoyed.  Repairing  streets  is  as  much  a 
part  of  the  ordinary  duties  of  the  municipal* 
ity  for  the  general  good  as  cleaning,  watch- 
ing, and  lighting.  It  would  lead  to  mon- 
strous injustice  and  ineauality  should  su  h 
general  expenses  be  provided  by  local  assess- 
ments. .  .  .  Local  assessments  can  only 
be  constitutional  when  imposed  to  pay  for 
local  improvements,  clearly  conferring  spe- 
cial benefits  on  the  properties  assessed,  and 
to  the  extent  of  those  benefits.  They  cannot 
be  so  imposed  when  the  improvement  is  ei- 
ther expressed  or  appears  to  be  for  the  public 
benefit. "  The  force  of  this  language  cannot 
be  fully  appreciated  without  consictering  the 
preceding  portions  of  the  opinion,  wherein 
the  constitutional  authority  of  the  legislature 
to  confer  upon  municipal  corporations  the 
power  of  assessing  the  cost  of  local  Improve- 
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ments  upon  the  properties  specially  benefited 
Uiereby  is  discussed,  the  history  of  its  exer- 
cise outline],  its  necessary  limitations  and 
the  dangers  of  its  abuse,  etc.,  pointed  out. 
In  that  connection  it  is  said :  ''^Whenever  a 
local  assessment  upon  an  individual  is  not 
grounded  upon  ana  measured  by  the  extent 
of  his  particular  benefit,  it  is,  pro  tanto,  a 
taking  of  his  private  property  for  public  use 
without  an^  provisiuns  for  compensation.** 
The  principle  recognized  and  so  strongly 
emphasized  in  Eammeit  v.  Philadelphia,  has 
been  adhered  to  ever  since.  It  was  not  our 
intention 'either  to  depart  from  or  to  qualify 
it  in  Beck  v.  William»porty  or  in  any  other 
case ;  nor  are  we  convinced  that  we  have  done 
so.  To  hold,  as  we  have  been  urged  to  do  in 
this  case,  that  the  owners  of  property  abut- 
ting on  Market  street  are  liable  for  the  cost 
of  the  asphalt  paving,  merely  because  the 
expense  of  the  original  paving  or  macadam- 
izing in  1832  was  not  paid  bv  the  then  own- 
ers, but  by  the  public  of  which  they  were 
part,  would  be  a  sad  departure  from  the  prin- 
ciple of  all  our  cases.  It  was  competent  for 
the  legislature,  prior  to  1832,  or  even  since, 
perhaps,  to  have  provided  that  the  special 
local  benefit  to  said  property  resulting  from 
the  first  macadamizing  of  the  street  should, 
to  an  exteut  not  exceeding  such  special  ben- 
efit, be  assessed  against  the  same,  and  paid 
by  the  owners  thereof,  but  no  such  provision 
was  made.  The  then  owners  presumably  en- 
loyed  the  special  benefit  resulting  from  the 
improvement,  in  the  shape  of  enhanced  value 
of  their  respective  properties,  and  all  that 
they  paid  as  an  equivalent  therefor  was  their 
respective  shares  of  the  public  taxes,  part  of 
which  was  doubtless  used  in  paying  for  that 
and  other  sim  i  I  ar  improvements.  They  were 
the  persons  who  enjoyed  the  special  local 
benefit,  and,  when  they  disposed  of  their  re- 
spective properties,  they  doubtless  realized 
the  same  in  the  shape  of  enhanced  value  there- 
of. It  was  then,  and  not  since,  that  the  par- 
ticular benefits  to  the  locality  derived  irom 
the  improvement  of  tlie  street  were  received 
and  enjoyed.  Ko  such  special  local  benefit 
could  or  did  accrue,  by  reason  of  subsequent 
improvements,  to  those  who  afterwards  be- 
came owners  of  the  respective  properties. 
What  justice,  then,  woula  there  be  in  taxing 
those  who  owned  the  property  in  1887  for 
benefits  which  neither  they  nor  their  property 
received, — benefits  which  only  those  who 
owned  the  property  nearly  sixty  years  ago, 
when  it  was  first  macadamized,  enjoyed  and 
received?  Assessment  for  special  local  ben- 
efits, if  exercised  at  all,  must  be  exercised 
at  or  near  the  time  the  benefits  accrue.  No 
such  special  local  benefit  did  or  could  accrue 
to  the  then  abutting  owners,  by  reason  of 
the  paving  in  1887,  as  would  justify  an  as- 
sessment against  their  respective  properties. 
The  improvements  and  repairs  that  were  made 
after  the  first  macadamizing,  whereby  the 
street  was  changed  from  a  clay  road  to  a  good, 
substantial,  and  durable  paved  street,  were 
made  for  the  general  public  benefit,  and 
should  be  paid  out  of  the  public  funds.  The 
asphalt  paving  in  1887  was  no  doubt  benefi- 
cial to  aoutting  property,  as  all  repairs  and 
Improvements  are,  but  it  is  equally  clear  that 

20  L.  R.  A. 


it  was  beneficial  to  the  general  public  as 
well,  and  did  not  confer  that  special  local 
benefit  on  abutting  property  tiiat  results  from 
orifirinal  paving,  and,  according  to  Hammett 
V.  Thiladdphia,  justifies  a  special  aasesBinent 
for  local  benefits.  The  line  must  be  drawn 
somewhere,  and  that  case  has  drawn  it  at  the 
first  paviniz:,  from  which,  and  at  which,  time 
alone,  can  any  clearly  appreciable  special 
local  benefit  accrue  to  abutting  proi)eTty :  and 
we  propose  to  let  it  remain  there.  To  do 
otherwise  would  result  In  incalculable  mis- 
chief and  oppression.  The  averaire  coun- 
cilman is  easily  influenced  to  vote  public 
improvements,  to  be  paid  for,  not  by  his 
constituents  at  large,  but  by  aaiessment  of 
supposed  special  benefits  accruing  therefrom 
to  abutting  or  adjacent  property ;  and  the  ob- 
liging contractor  always  stands  reaclv  to 
make  such  improvements,  at  bottom  prices, 
and  thereby  enrich  the  fortunate  owners  of 
the  property  thus  specially  benefited, — in 
theory  at  jeast.  It  is  not  necessary  to  notice 
other  authorities  cited  and  relied  on  by  coun- 
sel. Enough  has  been  said  to  indicate  our 
reasons  for  afilrming  the  Judgment  of  the 
common  pleas. 

The  first  specification  relates  to  the  offer  of 
evidence,  therein  referred  to,  to  prove  thnt 
Market  street  was  improved  by  macadamiz- 
ing in  1882,  and  again  in  1848,  etc.  We 
think  it  was  both  relevant  and  competent,  and 
henoe  the  specification  is  not  sustained.  The 
second  to  eleventh  specifications,  inclusive, 
complain  of  the  learned  Judge's  answers  to 
plaintiff's  points,  for  charge,  recited  therein. 
We  discover  no  error  in  either  of  said  an- 
swers: and  hence  the  specifications  are  not 
sustained.  Nor  do  we  think  there  is  any  er- 
ror in  the  instructions  complained  of  in  tiie 
twelfth  specification.  The  remaining  speci- 
fications— thirteenth  to  nineteenth,  both  in- 
clusive—complain of  the  court's  answers  to 
defendant's  points,  for  charge,  recited  there- 
in respectively.  In  view  of  the  undisputed 
facts  of  the  case,  we  think  the  answers  re- 
ferred to  are  each  substantially  correct.  Nei- 
ther of  the  specifications  is  sustained. 

Judgment  affliffiecL 


P.  H.  GOODYEAR 

V. 

Isaac  B.  BROWN,  Appi. 

(156  Pa.  614.) 

1.   Dealings  between  »  public  oflleer 
and  himself  as  a  fnivate  eitiaen  that 
brfoflr  him  in  collision  with  other  oltisens  equallf 
interested  with  bimself  in  the  iotefrriry  and  im 
partiality  of  tbe  offloer  are  against  public  policy. 

8.  The  secretary  of  internal  aflCalrs  in 
Pennsylvania*  who  is  the  cnstodian  of 
all  the  public  records  relating  to  lands  io 
the  state,  and  a  member  of  tbe  board  of  property 

Norc^No  better  illustration  can  well  be  foand 
than  that  f  urnisbed  above  of  the  reason  of  the  rule 
which  prevents  an  ofiBoer  from  acting  as  snoh  for 
his  own  private  profit.  No  exact  pcmdiei  to  the 
case  can  be  found  but  the  case  is  similar  to  that  of 
a  judge  acting  to  his  own  suit. 


See  also  21  L.  R.  A.  617. 
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wbo  ttts  therein  as  a  Judge  on  all  qneetlons  raised 
by  caveat  or  petition  affecting  returns  of  survey 
or  location  of  warrants  and  warrant  lines,  the 
rights  of  settlers,  and  the  titles'  oi  iwtentees,  is 
disqualified  from  deallnir  with  his  own  depart- 
Ment  by  making  application  for  a  warrant  and 
obtalninfr  the  patent  for  l^nd. 
8«  The  deimty  of  the  Beeretary  of  inter- 
nal aJEkirs*  who  is  his  executive  hand,  is  dis- 
qualified by  the  same  conditions  that  affect  the 
secretary  himself  from  applying  for  a  land  war- 
rant or  obtaining  a  patent  from  the  land  depart- 
ment. 

(May  SB,  18B8.> 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Potter 
County  in  favor  of  plaintiff  Id  an  action 
brought  to  recover  posseBsion  of  certain  real 
estate.    Aprmed. 

The  facts  sufBciently  appear  in  the  opinion. 

Meurs.  S.  B.  Peale*  C.  L.  Peek,  and  J. 
B«  Benson,  for  appellant: 

The  common  rights  of  citizenship,  the  right 
to  buy  and  sell  in  good  faith,  is  not  taken 
away  from  the  defendant  in  this  case  simply 
by  reason  of  his  holding  the  position  of  depu^ 
to  the  secretary  of  internal  affatrs. 

Quin  y.  Brady,  8  Watts  &  S.  141;  Slrimpfler 
y.  licberU,  18  Pa.  288,  57  Am.  Dec.  606. 

Musrs,  Larrabee,  Levrle  Sb  Leonardt 
Hen^  C.  MeCormiek,  Dornan  Sb  Peek, 
and  Blann  A  Armerod,  for  appellee: 

Any  transaction  or  contract  which  is  calcu- 
lated to  induce  a  dereliction  or  laxity  in  the 
performance  of  a  public  duty  is  void. 

Qreenhood,  Pub.  Pol.  p.  to6;  Glippinger  v. 
He^ugh,  6  WatU  &  S.  815,  40  Am.  Dec.  519; 
My&r9  V.  HodgtM,  3  Watts,  881,  27  Am.  Dec. 

819. 

If  a  contract  unduly  interferes  with  govern- 
mental functions,  or  with  the  relations  of  the 
citizen  towards  his  government  in  any  of  its 
departments,  whether  the  interference  be  direct 
or  indirect,  such  agreement  is  illegal  whatever 
form  it  mav  have  assumed. 

2  Pom.  £q.  Jur.  2d  ed.  §  985. 

A  greater  necessity  exists  than  in  private 
life  for  removing  from  public  officers  every  in- 
ducement to  abuse  the  trust  reposed  in  them, 
as  the  temptations  to  which  they  are  sometimes 
exposed  are  stronger  and  the  risk  of  detection 
and  exposure  is  less.    . 

PetypU  V.  Overyasel  Twp.  11  Mich.  222. 

Principle,  analogy,  and  authority  unite  in 
declaring  all  transactions  which  have  an  ap- 
parent tendency  to  corrupt,  bias,  tempt  or 
draw  away  public  officials  from  tbe  honest  dis- 
charge of  their  duties  as  void,  because  in  con- 
travention of  public  policy. 

Lueos  v.  Allen,  80  Ey.  681;  WehbY.  DietrUh, 
7  Watts  &  S.  401;  Chronister  v.  Busftey,  7 
Watts  &  8.  162;  DiU.  Mun.  Corp.  4th  ed.  §  484; 
DeLeon  v.  White,  9  Tex.  598;  Flnnikin  v. 
Fokee,  15  Tex.  180;  Willi  v.  Al>bey,  27  Tex. 
202. 

Defendant's  transaction  offends  tbe  sense  of 
propriety  of  every  citizen,  and  this  is  in  itself 
eviaence  that  the  act  is  contra  bonoe  mores,  and 
therefore  contrary  to  law. 

2  Pom.  £q.  Jur.  §985. 

The  person  intrusted  or  employed  will  not 
be  permitted  to  make  any  personal  use  or  ad- 
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vantage  of  tbe  knowledge,  or  opportunities  ac- 
quirea  in  such  relations  to  the  prejudice  of  the 
interests  of  those  for  whom  he  is  intrusted  or 
employed. 

Sugd.  Vendors,  407:  8  Tomlins*  Brown,  82; 
Miehoud  v.  Girod,  45  U.  8.  4  How.  503,  11  L. 
ed.  1076;  Blennerhaaaett  v.  Day,  2  Ball  &  B. 
116;  Bingo  v.  Binni,  85  0.  8.  10  Pet.  269,  9 
L.  ed.  420;  Dodous  v.  Fanning,  2  Johns.  Gh. 
252, 1  L.  ed.  865;  GaOraith  v.  Elder,  8  Watts, 
81. 

If  an  agent  discovers  a  defect  in  tbe  title  of 
his  principal  to  land  he  cannot  misuse  it  to  ac- 
quire a  title  for  himself. 

Bingo  v.  Binns  and  GaOnraith  v.  Elder, 
9upra. 

The  commonwealth  of  Pennsylvania  is  a 
corporation  and  as  such  can  act  only  through 
iu  officers,  and  the  same  rules,  applicable  to 
all  public  corporations,  apply  with  peculiar 
force  to  the  case  at  bar.  It  is  a  branch  of  the 
law  relating  to  principal  and  agent. 

Dill.  Mun.  Corp.  ^  444;  Pe^  v.  Owryemi 
Twp.  11  Mich.  222;  Edtoards  v.  EiteU,  48  CaL 
194. 

The  courts  upon  questions  of  public  policy 
do  not  give  relief  for  the  sake  of  the  parties 
wbo  complain  but  for  the  sake  of  the  public, 
and  to  avoid  public  injury. 

Simption  v.  Hotoden.  1  Eng.  Ky.  &  Canal 
Cas.  826;  Shrewsbury  A  B.  B,  Cfo.  v.  London  d 
JT,  W,R  Co.A  DeO.  M.  &  G.  115-185. 

It  is  a  Judicliil  dut^  always  to  turn  a  suitor 
upon  a  contract  against  public  policy  out  of 
court  whenever  and  however  the  character  of 
tbe  contract  \a  made  to  appear. 

Wright  v.  Bindekopf,  48  Wis.  844;  Hamilton 
v.  BaU,  2  Ir.  Eq.  Rep.  191-194;  Greenhood. 
Pub.  Pol.  Rule  141,  p.  124;  Oscanyon  v.  Win- 
Chester  Bepeating  Arms  Co.  108  if.  8.  261,  26 
L.  ed.  589. 

Williani09  J. ,  delivered  the  opinion  of  the 
court: 

It  is  true,  as  the  appellants  contend,  that 
there  is  no  enactment  to  be  found  in  the 
statute  book  of  this  state,  which  in  words 
forbids  the  secretary  of  internal  affairs  to  re- 
ceive his  own  individual  application  for  a 
land  warrant,  grant  it,  cause  a  survey  to  be 
made  and  returned  upon  it,  accept  the  return 
of  survey,  pass  upon  the  valid ity  of  the  sur* 
vey,  as  a  member  of  the  board  of  property, 
and  finally  cause  a  patent  to  issue  to  him- 
self, the  individual,  for  the  land  included 
within  it.  But  it  does  not  follow  that  every- 
thing may  be  done  by  a  public  officer  that  is 
not  forbidden  in  advance  by  some  act  of  as- 
sembly. Remedies  are  provided  for  evils 
when  they  are  discovered,  and  rules  of  law 
are  applied  when  a  necessity  arises  for  their 
application.  What  is  alleged  in  this  case, 
and  was  held  by  the  learned  judge  of  the 
court  below,  is  that  dealings  between  a  pub- 
lic officer  and  himself  as  a  private  citizen, 
that  brin^  him  in  collision  with  other  citizens 
equally  interested  with  himself  in  the  in- 
teerity  and  impartiality  of  the  officer,  are 
ag'ainst  public  policy.  In  a  general  way,  it 
mav  be  said  that  public  policy  means  the 
public  good.  Anything  that  tends  clearly 
to  injure  the  public  health,  the  public  mor- 
als, the  publio  confidence  in  the  purity  of 
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the  adminstration  of  the  law,  or  to  under- 
mine that  sense  of  security  for  individual 
rights,  whether  of  personal  liberty  or  of  pri- 
Tata  property,  which  any  citizen  ought  to 
feel,  is  against  public  policy.  Thus,  con- 
tracts in  restraint  of  trade  or  marriage, 
gambling  contracts,  usurious  contracts,  con- 
tracts to  do  immoral  acts  or  to  procure  them 
to  be  done  by  others,  are  against  public 
policy.  Tlie  courts  will  not  enforce  notes 
given  on  Sunday,  or  for  an  illegal  considera- 
tion, because  public  policy  forbids  it.  They 
will  not  enforce  any  form  of  contract  whicn 
binds  the  maker  to  do  an  act  that  is  contrary 
to  law,  or  that  is  hurtful  to  the  public,  the 
state,  or  the  nation,  because  such  contract  is 
against  the  public  good,  and  therefore  against 
public  policy.  But  public  policy  forbids 
many  things  that  do  not  rest  on  contract. 
All  the  statutes  and  decisions  relating  to  the 
exercise  of  the  police  power  to  the  incom- 
patibility of  certain  offices;  to  the  power 
of  municipal  authorities  to  enforce  quaran- 
tine regulations;  and  many  similar  sub- 
jects,— rest  on  public  policy.  It  would  re- 
quire no  statute  to  justify  a  court  in  holding 
tiiat  a  city  or  county  treasurer  could  not  be 
at  the  same  time  the  auditor  to  settle  and  ad- 
just his  own  account.  The  temptation  it 
would  afford  is  too  great  to  make  it  good 
policy  to  subject  the  officer  to  it,  or  the  pub- 
lic to  its  possible  consequences.  Our  con- 
stitution makes  a  member  of  the  legislature 
ineligible  to  an  office  that  was  creat^  by  the 
body  of  which  he  was  a  member.  The  rea- 
son is  that  if  he  was  eligible  he  might  be 
affected  by  the  temptation  to  make  a  place 
for  himself.  Examples  of  the  practical  ap- 
plication of  the  rule  that  what  is  against  the 
public  good  is  against  public  policy  might 
be  multiplied  largely,  without  rendering 
the  reason  of  the  rule  any  more  apparent  than 
it  must  be  from  those  alreadj  referred  to. 

We  proceed,  therefore,  to  inquire  whether 
the  defendants'  title  is  affected  by  public 
policy.  The  office  of  secretary  of  internal 
affairs  is  a  comparatively  new  one,  having 
been  created  by  the  present  constitution  to 
the  state.  Its  powers  and  duties  are  defined 
by  the  Act  of  11th  of  May,  1874.  The  officer 
is  the  elective  and  responsible  head  of  an  in- 
dependent department  of  the  state  govern- 
ment. He  is  elected  by  the  people  of  the 
state,  for  a  term  fixed  by  law.  He  reports 
the  working  for  his  department  directly  to 
the  legislature ;  and  within  the  range  of  the 
duties  imposed  upon  him  represents  the 
whole  people,  as  truly  as  the  governor  does 
in  the  performance  of  his  duties  as  the  exec- 
utive head  of  the  state.  Among  other  duties 
and  responsibilities  committed  to  the  secre- 
tary of  internal  affairs  are  all  those  formerly 
vesting  on  the  surveyor  general.  He  has  the 
survey  and  sale  of  the  public  lands,  and,  in 
connection  therewith,  and  as  incidental  there- 
to, he  has  the  exclusive  custody  of  all  books, 
documents,  maps,  and  returns  of  survey  re- 
lating to  them,  to  state  and  county  lines,  to 
state  and  turnpike  roads,  and  to  railroads, 
canals,  and  other  public  improvements.  Ap- 
plications for  the  Rurvey  of  any  part  of  the 
public   lands  must  be  inade    to  him.    If 
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granted,  he  issues  the  warrant  to  the  proper 
deputy  surveyor  to  make  the  survey.  When 
the  survey  is  .made,  it  must  be  returned  to 
him  for  acceptance.  The  patent  or  deed  of 
the  state  issues  only  on  his  certificate  or  di- 
rection. Every  step  in  the  patentee's  title, 
every  particle  of  evidence  relating  to  each 
step,  00 wn  to  the  delivery  of  the  patent,  is 
to  be  found  in  his  office,  if  it  is  to  be  found 
at  all ;  and  can  only  be  seen  under  his  direc- 
tion. All  copies  for  use  in  the  courts  must 
be  made  and  certified  by  him.  In  fact,  he  is 
the  custodian  of  all  the  public  records  relat- 
ing to  all  the  lands  in  the  state,  and  upon 
bis  fidelity  titles  of  vast  importance  and 
value  depend.  It  will  not  be  contended  that 
these  invaluable  public  records  are  placed  in 
his  care  for  his  private  profit.  His  fellow 
citizens  did  not  elect  him  to  the  head  of  this 
department  of  government  to  enable  him  to 
prey  upon  their  titles,  or  speculate  on  the 
age  of  their  surveys,  or  the  want  of  form  in 
the  work  of  clerks  or  surveyors  through 
whose  hands  their  applications  have  passed. 
On  the  contrary,  his  office  is  a  public  trust. 
He  holds  the  books,  decuments,  maps,  and 
surveys  in  his  office  for  the  protection  of  the 
titles  granted  under  or  eviaenced  hj  them, 
and  he  is  bound  to  absolute  intemty  and 
impartiality  towards  every  person  interested 
in  them.  But  ha  is  more  than  a  cnstodiaa 
of  these  evidences  of  title.  He  Is,  by  virtue 
of  his  office,  a  member  of  the  board  of  prop- 
erty, and  sits  therein  as  a  judge,  to  hear  and 
determine  all  question  raised  by  caveat  or 
petition  affecting  returns  of  survey,  the  lo- 
cation of  warrants  and  wairant  lines,  the 
rights  of  settlers,  and  the  titles  of  patentees. 
The  nature  of  his  duties  disqualifies  such  an 
officer  from  dealing  with  his  own  depart- 
ment, or  sitting  in  judgment  on  his  own  or 
his  adversaries'  title  of  the  public  lands,  as 
clearly  as  does  the  office  of  president  judge 
of  the  court  of  common  pleas  disqualify  the 
individual  who  holds  the  office  from  person- 
ally conducting  his  own  litigation,  in  his 
own  court,  before  himself.  If  a  judge  has 
the  misfortune  to  be  interested  in  a  cause  in 
his  own  court,  the  law  provides  that  an  im- 
partial judge  shall  be  called  in  from  an  ad- 
joining district  to  try  the  cause;  but  the 
state  can  have  but  one  secretary  of  internal 
affairs.  Ko  provision.has  been  made  for  the 
settlement  of  controversies  over  titles  to  the 
public  lands  between  him  and  private  citi- 
zens, the  records  of  whose  titles  were  in  his 
possession  and  under  his  control.  It  seems 
never  to  have  occurred  to  our  oonstitution 
makers  or  lawmakers  that  one  holding  this 
important  office  would  voluntarily  plaoe 
himself  in  a  position  to  render  a  provision 
of  that  sort  necessary.  It  is  for  this  reason 
that  no  statute  can  be  found  that  expressly 
forbids  him  to  traffic  with  himself  in  the 
public  lands.  His  deputy  is  his  executive 
hand,  and  is  disqualified  by  the  same  con- 
siderations that  affect  the  secretary  himself. 
Neither  of  them  has  any  right  to  acauire, 
while  occupying  the  office,  an  interest  in  the 
lands  under  the  care  of  the  department,  that 
shall  make  the  suppression,  the  destruction, 
or  the  mutilation  of  a  map,  a  paper*  or  a 
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word  or  letter  of  any  dociimexit  or  record  in 
his  exclusive  custody,  a  matter  of  advantage 
or  profit  to  himself. 

we  have,  in  the  case  now  under  considera- 
tion, a  striking  and  startling  illustration  of 
the  practical  operation  of  the  doctrine  con- 
tended for  by  the  appellant.  The  plaintiff 
is  an  extensive  manufacturer  of  tawed  lumber 
in  the  county  of  Potter.  Among  the  lands 
purchased  by  him  for  the  supply  of  his  mills 
with  timber  is  a  large  tract  known  as  war- 
rant Ko.  4,714^  in  the  warranty  name  of  Isaac 
Wharton  et  al.  This  tract  purports  to  be  one 
of  a  block  of  surveys  made  at  Uie  same  time, 
of  which  No.  4,724  is  a  member,  and  is 
called  for  as  an  adjoinder  of  4,714.    The 

Elaintiff  and  those  through  whom  he  derives 
is  title  have  paid  taxes  on  this  tract  for 
nearly  a  century,  and  have  understood  and 
claimed  that  it  was  located  adjoining  No. 
4,724,  as  the  calls  would  indicate.  In  1891, 
the  deputy  secretary  of  internal  affairs  pro- 
cured a  warrant  to  be  issued  to  himself  for 
900  acres  of  land  alleged  to  be  vacant,  situ- 
ated in  the  county  of  Potter,  and  adjoining 
No.  4,724.  It  was  promptly  returned  by  the 
deputy  surveyor  for  Potter  county,  with  a 
survey  'covering  most,  if  not  all,  of  the 
land  claimed  by  the  plaintiff  under  No. 
4.714.  The  plaintiff,  becoming  aware  of  the 
survey  so  made,  appeared  before  the  board 
of  property  to  protest  against  the  attempt 
to  appropriate  his  land.  This  tribunal 
promptly  decided  against  him,  and  a  patent 
was  as  promptly  issued  to  the  deputy  secre- 
tary of  internal  affairs,  with  the  fullest 
knowledge  on  the  part  of  both  the  secretary 
and  his  deputy  that  the  land  was  claimed 
under  an  older  warrant.  There  was  nothing 
left  for  the  plaintiff  but  an  appeal  to  the 
courts.  This  he  had  to  make,  with  the 
knowledge  that  every  paper  and  every  scrap 
of  evidence  relating  to  the  issuing,  location, 
and  return  of  his  warrant  was  in  the  posses- 
sion and  under  the  control  of  his  adversary. 
He  could  have  an  inspection  of  these  papers 
and  documents  only  by  permission  of  the  of- 
ficer, who,  as  an  individual,  was  interested 
in  defeating  his  title.  He  must  apply  to 
the  same  officer  for  the  copies  needed  tor  the 
trial  of  his  cause.  The  antagonism  between 
the  duties  of  the  officer  and  the  pecuniary 
profit  of  the  man  who  held  the  office  is  plain 
and  direct.  It  was  brought  about  by  the 
voluntary  act  of  the  officer,  having  at  the 
time  the  fullest  knowledge  of  the  situation, 
and  of  the  necessary  consequences  of  his  con- 
duct In  such  a  contest  the  officer  had  an 
advantfl^e  never  contemplated  or  provided 
for  bv  the  lawmakers.    Ua  is  expoied  to  a 
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temptation  from  which  he  should  have  fled. 
The  department  under  his  practical  control 
is  subjected  to  criticism  and  suspicions  that 
have  a  tendency  to  create  public  distrust  of 
the  integrity  of  its  administration,  and  of 
the  security  of  titles  depending  on  the  records 
under  its  care.  But  the  contagion  of  the  ex- 
ample set  by  the  deputy  secretary  is  notice- 
able. When  the  trial  was  readbed  in  the 
court  below,  it  turned  out  that  the  deputy 
surveyor  who  located  the  warrant  of  1891, 
and  who  had  the  rightful  custody  of  the  rec- 
ords of  that  office,  was  put  in  an  unfor- 
tunate position,  for  his  disinterestedness  as 
a  witness,  by  the  fact  that  his  wife  had  be- 
come a  part  owner  of  the  land  under  a  grant 
from  the  deputy  secretary.  An  experienced 
surveyor  from  an  adjoining  county,  whose 
familiarity  with  the  original  lines  in  thai 
region  made  his  testimony  of  great  impor- 
tance in  reaching  a  conclusion  as  to  the 
proper  location  of  4,714,  had  been  placed  in 
the  same  predicament,  by  the  same  expedient. 
His  wife  was  also  a  part  owner,  deriving  her 
title  from  the  deputy  secretary.  Surely  the 
owner  of  No.  4, 714  was  in  gremio  legi$.  This 
remarkable  combination  may  have  been 
accidental.  We  presume  it  was  innocent 
Nevertheless,  to  litigants,  whose  property  is 
at  stake,  and  to  spectators,  measuring  the 
acts  of  men  by  the  common  business  stand- 
ard, it  suggests  possible  dangers  and  tempta- 
tions on  which  we  will  not  enlarge.  Such 
dealings  by  an  officer  are  to  be  regretted  be- 
cause of  their  necessary  consequences ;  and  a 
proper  consideration  for  the  public  sseurlty, 
and  for  the  confidence  of  citizens  in  the  of- 
ficers of  the  state,  forbid  them.  Whether 
we  consider  the  interests  of  the  citizens, 
for  whose  security  and  protection  the  state  ex- 
ists, or  the  preservation  of  public  confidence 
in  the  purity  of  the  administration  of  pub- 
lic affairs,  or  the  honor  and  character  of  the 
officer  as  a  public  servant,  the  conclusion 
reached  is  the  same :  Public  policy  cannot 
tolerate  such  dealings  by  an  officer  with  hia 
own  department  or  office.  It  will  not  up- 
hold them.  It  follows  that  the  warrant  is- 
sued to  the  deputy  secretary  of  internal  af- 
fairs confers  no  title,  as  against  a  claimant 
under  an  older  survey,  to  the  land  in  contro- 
versy. The  warrant  was  issued  contrary  to 
public  policy.  The  board  of  property 
should  have  refused  to  accept  the  return  of 
survey  under  it,  and  to  permit  a  patent  to 
issue  for  it.  The  learned  judge  of  the  court 
below  rightly  rejected  it,  when  offered  on 
the  trial,  for  the  purpose  of  showing  title  in 
the  appellants,  and  ihs  judgmaU  U  now  of' 
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The  restoration  of  leased  premises  to 
their  former  condition  will  nc»t  be  com- 
pelled by  mandatory  ii^nnction  after 
the  owner,  belle  ^rin^  he  had  a  risht  to  do  lo,  has 
ooDStruoted  a  yault  In  a  smell  portion  of  the 
tMsement,  the  removal  of  which  would  oost  him 

•  shout  $3,600  besides  causing  him  great  inoon- 
▼enience  and  loss  In  business,  while  the  tenant, 
whose  lease  will  expire  In  about  one  s^eav  and  a 
half,  can  be  as  well  accommodated  by  glying  him* 
in  addition  to  full  compensation  for  his  injuries, 
an  equal  or  larger  space  on  the  other  side  of  the 
basement,  which  is  offered  him  by  the  owner. 


(June  a,  18B8.) 

REPORT  bj  the  Saperior  Conrt  for  Suffolk 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  a  motion  by  defendant  that 
a  decree  ordering  it  to  take  down  certain  walls 
and  partitions  which  it  had  erected  in  plain- 
tiff's tenement  should  he  modified  so  as  to  per- 
mit of  its  building  a  wall  across  a  certain  space 
occupied  by  such  partitions  upon  giving  to 
plaintiff  an  equivalent  or  larger  space  on  the 
other  side  of  the  same  tenement  modification 
panted. 

The  facts  are  stated  In  the  opinion. 

Mr.  F.  L.  WUpple  for  plaintiff. 

Mr,  Robert  M.  Morse*  for  defendant: 

Courts  of  equity  will  not  order  the  removal 
of  buildings  which,  by  an  innocent  mistake, 
have  been  placed  a  little  upon  the  plaintiff's 
land,  when  it  appears  that  the  damage  caused 
to  the  defendant  by  such  an  order  will  be 
greatly  disproportionate  to  the  injury  of  which 
theplaintiff  complains. 

Hunter  v.  Carroll,  64  N.  H.  572;  Low  v. 
/n/Kw,  4  De  a.  J.  &  S.  286. 

When  a  person  in  possession  under  claim  of 
title,  which  really  is  defective,  has,  in  good 
faith,  made  permanent  improvements,  the  true 
owner  who  seeks  the  aid  of  equity  to  establish 
his  tide  will  be  compelled  to  reimburse  the  oc- 
cupant for  his  expenditure. 

Thomas  v.  Evans,  105  N.  Y.  601.  59  Am. 
Rep.  519;  Ford  v.  Knapp,  102  N.  Y.  185,  55 
Am.  Rep.  782. 

In  Aynaley  v.  Olonter,  L.  R.  18  Eq.  555,  the 
court  says,  in  speaking  of  the  discretion  grant- 
ed by  Lord  Cairn's  Act  to  the  court,  to  substi- 
tute damages  for  an  injunction,  that  the  power 
was  conferred  '*  to  avoid  the  oppression  which 
is  sometimes  practiced' in  these  suits  bv  a 
plaiDtiff  who  is  enabled  to^I  do  not  like  to'use 
the  word  *  extort,'  but  to— obtain  a  very  large 
sum  of  money  from  a  defendant  merely  be- 
cause the  plaintiff  has  a  legal  right  to  an  in- 
junction." 


»> 


NoTB.— The  subject  of  mandatory  injunctions  ts 
examined  In  an  exhaustive  note  to  MoundsvUle  v. 
Ohio  River  R.  CJo.  (W.  VaJ  anlt,  ML 
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Knowlton»  /.,  delivered  the  opinion  of 
the  court : 

After  the  decision  in  this  case  reported  in 
158  Mass.  894,  a  hearing  was  had  in  the  su- 
perior court  in  regard  to  the  decree  to  he  en- 
tered, and  the  evidence  tended  to  show  that 
to  restore  the  plaintiff's  premises  to  their 
former  condition  would  involve  not  onlv 
material  and  extensive  changes  in  the  dif- 
ferent parts  of  the  basement  of  the  building, 
but  would  require  the  defendant  to  remove 
a  vault  inclosed  in  masonry,  in  which  were 
kept  the  books  of  the  corporation,  leaving 
unsupported  its  vault  and  safe  in  the  bank- 
ing room  above,  in  which  were  kept  its  secu- 
rities, bonds,  notes  and  stocks,  representing 
a  value  of  about  $45,000,000.  To  do  this 
would  cost  about  $3,500,  and  would  compel 
the  defendant  to  find  some  other  place  of  de- 
posit for  the  contents  of  this  safe  while  the 
work  was  being  done.  The  portion  of  the 
plaintiff's  premises  occupied  by  this  vault 
was  an  alcove  or  comer  of  the  basement  about 
18  by  12  feet  in  area.  This  was  but  a  small 
part  of  the  space  covered  by  the  plaintiff's 
lease,  all  of  which  was  in  the  basement. 

At  the  hearing  the  defendant  asked  for  a 
decree  which  would  permit  it  to  retain  the 
space  occupied  by  its  vault,  and  to  build  a 
brick  wall  across,  inclosing  the  vault,  and 
to  give  the  plaintiff  a  space  somewhat  larger 
than  this  in  the  front  part  of  the  basement 
adjoining  the  portion  covered  bv  his  lease, 
and  which  should  also  require  ft  to  restore 
to  its  original  condition,  ,so  far  as  possible, 
all  the  remainder  of  his  premises.  The  plain- 
tiff objected.  The  court  made  a  decree  re- 
quiring the  removal  of  the  vault,  and  the 
case  comes  to  this  court  on  the  question 
whether  the  defendant  may  be  permitted  to 
retain  the  small  space  occupied  oy  its  vault, 
and  to  restore  to  the  plaintiff  the  remainder 
of  his  premises,  and  to  enlarge  them  by  the 
addition  of  an  equivalent  or  larger  space  on 
the  front. 

When  a  plaintiff  brings  a  bill  to  prevent 
a  continuing  trespass  or  a  permanent  injury 
to  his  real  estate,*  the  question  whether  he 
shall  have  a  prohibitory  injunction,  or,  if 
the  work  affecting  the  property  has  been 
done,  a  mandatory  injunction,*requiring  the 
restoration  of  the  estate  to  its  former  condi- 
tion, depends  on  a  consideration  of  all  the 
equities  between  the  parties.  In  general, 
where  a  defendant  hss  gone  on  without  right 
and  without  excuse  in  an  attempt  to  appro- 
priate the  plaintiff's  property,  or  to  interfere 
with  his  rights,  and  has  changed  the  condi- 
tion of  his  real  estate,  he  is  compelled  to 
undo,  so  far  as  possible,  what  he  has  wrong- 
fully done  affecting  the  plaintiff,  and  to  pay 
the  damages.  In  such  a  case  the  plaintiff  is 
not  compelled  to  part  with  his  property  at 
a  valuation,  even  though  it  would  be  much 
cheaper  for  the  defendant  to  pay  the  damages 
in  money  than  to  restore  the  property.  The 
principal  reason  for  this  is  that  which  lies 
at  the  foundation  of  the  jurisdiction  for  de- 
creeing specific  petformance  of  contracts  for 
the  sale  of  real  estate.    A  particular  piece  of 
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««al  estate  cannot  be  replaced  by  any  sum  of 
money,  however  large ;  and  one  who  wants 
■a  particular  estate  for  a  specific  use,  if  de- 
prived of  his  rights,  cannot  be  said  to  receive 
-an  exact  equivalent  or  complete  indemnity 
by  the  payment  of  a  sum  of  money.  A  title 
to  real  estate,  therefore,  will  be  protected  In 
^  court  of  equity  by  a  decree  which  will 
preserve  to  the  owner  the  property  itself,  in- 
stead of  a  sum  of  money  which  represents  Its 
value.  One  who  has  gone  on  wrongfully  in 
«  willful  invasion  of  the  plaintiff's  right  in 
real  estate  has  no  equity  to  set  up  against  the 
plaintiff's  claim  to  have  his  property  restored 
to  him  as  it  was  before  the  wrong  was  done. 

Upon  the  evidence  before  us  at  the  former 
hearine  of  the  present  case  it  was  held  that 
the  plaintiff  mifht  have  a  mandatory  injunc- 
tion requiring  the  defendant  to  restore  the 
premises  to  their  former  condition.  Lynch 
▼.  Unum  In$t,  far  Savings,  168  Mass.  804. 
See  also  Tucker  ▼.  Howard,  128  Mass.  861, 
■and  cases  cited ;  Atiy-Oen.  v.  Algonquin  Club, 
158  Mass.  454,  11  L.  R.  A.  500. 

On  the  other  hand,  where  by  an  innocent 
oiistakc  erections  have  been  placed  a  little 
upon  the  plaintiff's  land,  and  the  damage 
<»used  to  the  defendant  by  removal  of  them 
would  be  greatly  disproportionate  to  the  in- 
jury of  which  the  plaintiff  complains,  the 
•court  will  not  order  their  removal,  but  will 
leave  the  plaintiff  to  his  remedy  at  law. 
Hunter  y.  CarroU,  64  N.  H.  572 ;  Low  v.  In- 
nes,  4  De  G.  J.  &  8.  286 ;  Avnslmf  v.  Olover,  L. 
R.  18  £q.  544,  553.  See  also  Ford  v.  Knapp, 
102  N.  Y.  135,  55  Am.  Rep.  782;  Thomas 
T.  Elvans,  105  N.  Y.  601,  59  Am.  Rep.  510. 

The  doctrine  applied  by  the  courts  of 
-equity  in  cases  of  this  kind  calls  for  a  con- 
sideration of  all  the  facts  and  circumstances 
which  help  to  show  what  is  just  and  right 
between  the  parties. 

In  Brandc  v.  Grace,  154  Mass.  210,  where 
it  appeared  that  the  defendant  proceeded  with 
full  knowledge  of  the  facts,  and  with  notice 
of  the  plaintiff's  claim,  but  with  good  reason 
to  doubt  whether  the  law  would  recognize 
such  rights  as  the  plaintiff  claimed,  it  was 
held,  when  the  claim  was  sustained,  that,  as 
the  plaintiff's  title  was  only  under  a  lease 
that  had  less  than  a  year  to  run,  and  as  the 
«ost  of  restoration  of  the  premises  would  be 
greatly  disproportionate  to  the  advantages 
which  the  plaintiff  could  derive  from  the  en- 
joyment of  his  estate,  he  should  not  have  a 
decree  for  a  restoration  of  the  permises,  but 
should  be  compensated  in  money. 

In  the  case  before  us  the  plaintiff's  title  is 
only  under  a  lease  which  will  expire  on  De- 
cember 1 ,  1894,  and  the  defendant  owns  the 
reversion.  It  has  already  been  decided  that 
he  is  to  have  an  injunction  giving  him  the 
-enjoyment  of  his  premises.  He  is  a  mason 
and  builder,  and  he  has  used  the  property 
heretofore  only  as  a  place  for  the  storage  of 
-doors,  window  sashes,  and  other  similar  prop- 
erty. He  pays  for  the  rent  of  it  $15  per 
month.  Upon  evidence  taken  at  the  last  hear- 
ing it  now  appears  that  he  can  have  sub- 
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stantially  the  same  premises  without  the 
removal  of  the  defendant's  vault.  It  was 
conceded  by  hiin  in  his  testimony  that  the 
change  of  the  small  space  occupied  by  the 
vault  for  the  space  proposed  to  be  given  him 
in  the  same  basement  adjoining  the  leased 
premises  on  the  other  side  would  not  leave 
his  estate  in  any  particular  less  desirable  for 
any  use  to  which  he  might  wish  to  put  it. 
In  cross-examination  he  gave  as  the  only  rea* 
sons  for  his  unwillingness  to  accept  the  sub- 
stituted space — First,  that  he  had  not  been 
treated  properly  by  the  defendant;  and, 
second,  that  he  thought  it  easier  for  the  de- 
fendant to  arrange  a  settlement  with  him. 
The  decree  suggested  by  the  defendant  gives 
the  plaintiff  substantially  the  same  property 
which  he  has  sought  to  recover,  and  provides 
compensation  for  the  injury  which  he  haa 
received. 

The  principal  reasons  for  the  former  decis* 
ion  are  fully  regarded  bv  the  defendant's 
proposition.  It  would  be  inequitable,  under 
the  circumstances  of  this  case,  to  compel  the 
defendant  to  expend  $8,500,  and  to  suffer,  in 
addition,  g^reat  inconvenience  and  loss  in  its 
business,  simply  to  enable  the  plaintiff  to 
enjoy  for  a  year  and  a  half  the  use  of  the 
basement  including  the  space  in  one  comer, 
18  by  12  feet,  instead  of  the  same  basement 
without  that  space,  and  with  a  greater  space 
added  to  it  on  the  opposite  side  towards  the 
front.  The  case  sliows  no  such  deliberately 
wrongful  conduct  on  the  part  of  the  defend- 
ant an  should  deprive  it  of  the  benefit  of 
equities  such  as  tbese. 

The  evidence  tends  to  show  that  the  defend- 
ant did  not  believe  the  plaintiff's  claim  to 
be  valid  until  it  was  shown  to  be  so  at  the 
first  hearine,  and  at  that  time  the  work  had 
so  far  advanced  that  the  judge  who  heard  the 
case  thought  it  equitable  to  apply  the  rule 
\h\d  down  in  Brandev,  Grace,  154  Mass.  210, 
and  to  hold  that  the  plaintiff  should  not  have 
an  injunction,  but  should  be  compensated  in 
money.  After  the  decision  to  that  effect  in 
the  superior  court  the  defendant  finished  the 
work.  This  court  thought  the  defendant 
should  be  held  more  strictly,  but  it  is  enough, 
under  the  facts  shown  at  the  final  hearing,  if 
the  plaintiff  receives  the  premises  sub- 
stantially as  they  were  before  the  work  was 
begun,  so  that  they  are  as  good  for  every 
kind  of  use  to  which  he  can  put  them  dur- 
ing the  remainder  of  the  short  term  which 
his  lease  runs,  and  if  he  also  receives  full 
compensation  in  money  for  all  the  injuries 
which  be  has  suffered.  This  principle,  which 
calls  for  a  consideration  of  all  the  equities, 
has  repeatedly  been  applied  in  the  same  way 
in  analogous  cases.  Gurran  v.  Holyoke  Water 
Pomr  Co,  116  Mass.  90;  Morse  v.  Hill,  180 
Mnss.  60-70;  Atty-Gen,  v.  Algonquin  Club, 
153  Mass.  447,  455,  11  L.  R.  A.  600. 

The  decree  must  be  modified  in  accordance  itith 
the  defendant's  proposition,  which  appear  in 
the  report,  on  the  defendant's  renewal  of  that 
proposition  in  the  piiperior  court. 

Decree  accordingly. 
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There  is  no  fl^neral  rlg'ht  on  the  part  of 
the  leasee  of  a  floor  in  a  manwfttetnring 
bnilding  to  send  acid  Aunes  and  sand 
throofi^h  holes  rightfully  in  the  floor  to  the 
damage  of  the  tenant  beneath  him,  although 
8uoh  action  la  a  necessary  consequence  of  his 
bufdnees  and  the  lower  tenant  might  have  re- 
frained from  leasing  below  him. 

(May  19. 1806L) 

APPEAL  \xjf  complainant  from  a  judgment 
of  the  Supreme  Judicial  Court  for  Suf- 
folk County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  enjoin  defend- 
ants from  sending  sand  and  acid  fumes  onto 
complainant's  premises.    Reverted. 

The  charges  of  the  hill  were  as  follows: 
(1>  Thai  it  is  engaged  in  the  business  of 
manufacturing  and  selling  ferrules,  and  car- 
ries on  its  business  of  manufacturing  on  the 
third  floor  of  the  building  numbered  291,  on 
Congress  street  in  said  Boston,  in  rooms 
leased  b^  it  from  the  owner  of  said  building 
by  a  written  lease.  That  the  term  of  saia 
lease  hegan  on  April  1,   1888,  and  the  com- 

f»lainant  then  entered  into  occupation  of  the 
eased  premises  putting  therein  delicate  and 
expensive  machinery  necessary  for  its  busi- 
ness, and  said  term  has  not  yet  expired. 
(2)  That  the  complainant  has  d^uried  on  ever 
since  said  date,  and  still  carries  on,  its  busi- 
ness of  manufacturing  in  said  premises. 
(8)  That  the  defendants  are  and  have  been 
engaged  in  said  Boston  in  the  business  of 
manufacturing  and  polishing  mirrors  and 
other  glassware,  and  selling  l;he  same ;  and 
In  the  summer  of  1888,  said  defendants  leased 
the  fourth  floor  of  said  building  numbered 
291  Congress  street  from  the  owner  thereof, 
took  possession,  and  established  their  manu- 
facturing business  there.  (4)  That  power  to 
run  the  machinery  of  the  complainant  and  of 
the  defendants  is  obtained  from  engines  sit- 
uated in  said  building  below  the  third  floor, 
and  is  conveyed  to  the  premises  of  the  com- 
plainant and  defendants  by  means  of  belting ; 
and,  in  order  that  the  belting  may  run  from 
one  floor  of  said  building  to  another,  there 
are  suitable  holes  made  in  the  floor,  through 
which  said  belting  passes.  There  are  sev- 
eral of  such  holes  in  the  flooring  separating 
the  premises  occupied  by  the  complainant 
from  those  occupied  by  the  defendants,  and 
there  are  also  numerous  smaller  cracks  and 
crannies  in  said  flooring.  And  said  belting 
and  holes  in  the  floor  were  in  essentially  the 
same  position  and  condition  on  April  1,  1888, 
and  at  the  time  when  the  defendants  took 
possession,  as  the^  have  since  been  and  now 
are.  (6)  That  in  carrying  on  its  manu- 
factures the  defendants  use  large  quantities 

NoTS.— The  ease  above  reported  Is  somewhat 
novel  in  Its  facts  and  interesting  as  an  application 
of  the  law  of  nuisances  to  a  tenancy  of  rooms  In  a 
buUding  which  is  entered  upon  with  knowledge  of 
a  nuisanoe  in  the  building. 
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of  sand  and  acids,  and  they  allow,  and  have 
for  a  long  time  allowed,  said  sand  and  acids, 
and  the  fumes  of  said  acids,  to  sift  and  come 
through  said  holes,  cracks,  and  crannies  in 
the  flooring,  and  fall  upon  the  premises  oc- 
cupied by  the  complainant,  to  the  very  great 
damage  of  the  machinery,  materials,  and 
goods  manufactured  and  in  process  of  manu- 
facture; particles  of  sand  getting  in  said 
machinery,  and  injuring  and  ruining  it,  and 
the  acids  and  fumes  of  acids  corroding  said 
machinery,  materials,  and  goods.  (6)  That 
the  defendants  knew  when  they  entered  into 
the  occupation  of  said  premises  the  character 
of  the  complainant's  business,  and  tiiey  have 
been  since  that  time  frequently  notified  by 
the  complainant  of  the  damage  caused  by 
said  sand  and  acids  and  requested  to  prevent 
a  continuance  thereof ;  but  they  still  continue 
to  allow  this  sand,  acids,  and  fumes  of  acids 
to  come  tipon  the  premises  of  the  complain- 
ant (7)  That  the  complainant's  business  is 
suited  to  the  locality  and  building  where  it 
is  situated.  (8)  That  the  plaintili  is  with- 
out adequate  remedy  at  law.  Wherefore  the 
complainant  prays  that  the  defendants  may 
be  enjoined  from  allowing  sand,  acids,  and 
fumes  of  acids  to  come  as  aforesaid  upon  the 
premises  leased  and  occupied  by  tlie  com- 
plainant as  aforesaid  from  the  premises  leased 
and  occupied  by  said  defendant  as  aforesaid ; 
and  as  auxiliary  and  subsidiary  relief  the 
complainant  prays  that  for  the  damage 
already  caused  by  them  as  aforesaid  the  de- 
fendants be  decreed  to  pay  ten  thousand  dol- 
lars damages  to  the  complainant.* 

Defendants  demurred  on  the  grounds: 
'^  First,  because  said  bill  does  not  set  forth 
any  cause  of  action,  as  required  by  the  rules 
of  law  or  equity,  or  such  as  entitles  it  to  the 
relief  sought  or  to  any  relief  in  equity; 
second,  because  the  bill  does  not  allege  due 
care  on  part  of  the  plaintifT,  and  does  not 
charge  tnat  the  respondents  have  been  guilty 
of  any  negligence  or  want  of  care  in  tlie  prem- 
ises ;  third,  oecause  the  plaintiff  has  a  full» 
adequate,  and  complete  remedy  at  law." 

Mettfn,  M«  F.  Dlckinsoii»  Jr,,  and 
Saaaael  WUliston*  for  appellant: 

It  is  a  trespass  to  throw,  voluntarily,  dirt, 
sand,  water,  or  other  objects  upon  the  real  es- 
tate of  another,  and  the  tortfeasor  is  liable 
without  evidence  of  negligence. 

BaU»  V.  WeiOxfTimgh,  7  L.  R  A.  166.  151 
Mass.  174,  181;  Waldron  v.  BofxrhiU,  143 
Mass.  582;  Hooten  v.  Barnard,  187  Mass.  86; 
ShiplUy  V.  Fifty  Aaeodaiet,  106  Mass.  194.  8 
Am.  Rep.  818;  Baird  v.  WiUiafMon,  13  C.  B. 
N.  S.  876;  BMneon  v.  Black  Diamond  OM  Co. 
50  CaL  460;  Conner  v.  WoodgOl,  126  Ind.  86; 
Clark  V.  Wilee,  64  Mich.  828;  Hay  v.  CbA^t 
Co.  2  N.  Y.  159,  51  Am.  Dea  279;  8^,  FMer  v. 
Denieon,  58  N.  Y.  416;  Main  v.  Manhattan 
Real  Estate  Aseo.  89  N.  Y.  498;  See^VY.  Alden^ 
61  Pa.  802, 100  Am.  Dec.  642;  Cooley.  Torts, 
2d  ed.  891. 

The  plaintiff  has  sufElcient  title  to  sue  for 
trespasses  to  the  property  occupied  by  him. 

Waterman,  Trespass,  §965;  Dicbnson  v. 
Qoodep^ed,  8  Cush.  119;  BUbotim  v.  Fogg,  99 
Mass.  11;  iVrtdr  T.  Hubbard,  184  Man.  288» 
28a 
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Tbe  duty  rests  on  the  trespasser  to  avoid 
trespassing— Dot  on  the  occupant  of  the  prop- 
•erty  trespassed  upon  to  prevent  the  trespaiss  by 
sll  possible  precautions. 

Jitut  7.  Zotjo,  6  Mass.  90;  Lfftnan  ▼.  Qibton, 
18  Pick.  422. 

In  the  only  case  which  we  have  found  of  an 
injury  committed  by  an  upper  tenant  to  a 
lower  tenant  by  doing  work  which  it  was 
known  would  result  \u  throwing  injurious  sub- 
stances on  the  lower  tenement,  the  defendant 
was  held  liable  as  a  trespasser. 

PcaPm  V.  MeCanti,  29  8.  C.  597. 

When  one  brings  on  his  premises  for  his  own 
benefit  a  substance  which  if  it  escapes  will  in- 
jure his  neighbor,  he  is  bound  at  his  peril  to 
prevent  it  from  escaping. 

IJeieAer  v.  Rylands,  L.  R  8  H.  L.  880;  Oor- 
ham  V.  Qron,  125  Mass.  282. 28  Am.  Rep.  284; 
Mear$  v.  Dole,  185  Mass.  508;  Smith  v.  taxon, 
156  Mass.  589. 

The  injuries  of  which  the  plaintiff  complains 
constitute  a  nuisance  as  well  as  a  trespass,  and 
the  complaint  as  to  fumes  of  acids  must  be 
rested  solely  on  the  ground  of  nuisance. 

See  Woodtoard  y.Woree^r,  121  Mass.  245; 
Wesson  v.  Washbvm  Iron  Oo,  18  Allen,  95, 
90  Am.  Dec.  181;  Fayyr.  Prentice,  I  C.  B.  828; 
Nininger  v.  NoriDood,  72  Ala.  277,  47  Am. 
Rep.  412;  Susquehanna  Fertiliser  Co,  v.  Ma- 
tOKU,  9  L.  R.  A.  787.  78  Md.  268;  Oogsmll  v. 
New  York,  N,  K  A  K  R.  Co,  108  N.  Y.  10, 
57  Am.  Rep.  701. 

A  lessee  may  sue  for  nuisance. 

Sherman  v.  Fail  Riwr  Iron  Works,  9  Allen, 
624,  79  Am.  Dec.  799. 

The  landlord  is  not  liable  in  this  case. 

Saltonstall  v.  Banker,  8  Qray,  195;  McKeon 
T.  Cutter,  156  Mass.  296. 

A  trespass  of  a  continuing  nature,  whose 
constant  recurrence  renders  the  remedy  at  law 
Inadequate  unless  by  a  multiplicity  of  suits, 
affords  sufficient  ground  for  relief  by  injunc- 
tion. 

High,  Inj.  $  697,  and  cases  cited. 

Messrs.  H.  L.  Hftrdiny  and  J.  W.  Aaa- 
ttn,  2d,  for  appellee: 

The  mere  fact  that  substances  fall  from  the 
premises  of  one  person  onto  the  premises  of 
au'^'her  does  not  g\ye  a  right  of  action  even 
for  trespasa 

Stapenhorst  ▼.  American  Mfg,  Co.  15  Abb. 
Pr.  N.  8.  855;  Wilson  v.  Nevobury,  L.  R.  7  Q. 
B.  81;  Middlesex  County  ▼.  McCue,  149  Mass. 
108. 

If  one  do  a  lawful  act  upon  his  own  prem- 
ises he  cannot  be  held  responsible  for  injurious 
consequences  that  may  result  from  it,  unless 
It  was  done  so  as  to  constitute  actionable  neg- 
ligence. 

Roekwoody,  Wilson,!!  Cush.  226.  See  also 
Soynton  v.  Rees,  9  Pick.  528;  HouiktndY,  Vin- 
cent, 10  Met  871,  48  Am.  Dec.  442;  TourtOlot 
T.  Rosebrook,  11  Met  460. 

Where  the  owner  of  land,  without  willful 
wrong  or  negligence,  uses  his  land  in  the  ordi- 
nary manner,  he  will  not  be  liable  in  damages 
though  mischief  should  thereby  be  occasioned 
to  his  neighbor. 

Bigelow,  TorU,  p.  270;  Middlesex  County  y. 
McCue,  supra. 

The  tenant  of  one  floor  of  a  building  is  not 
responsible  for  consequential  injuries  to  the 
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tenant  of  another  floor,  without  proof  of  neg- 
ligence. 

Priest  T.  Nichols,  116  Mass.  401;  Stapenhorst 
▼.  American  Mfg.  Co,  supra;  CarstairsT,  Tay- 
lor, L.  R.  6  Ezch.  217;  Ross  v.  Fedden,  L.  R.  7 
Q.  B.  661. 

Complainant  took  a  lease  of  the  middle  floor 
of  a  building  which  it  knew  was  to  be  used^ 
above  and  below,  for  manufacturing  purposes, 
which  would  require  power  to  be  conveyed 
through  the  openmgs  in  the  floors,  above  and 
below. 

Complainant  therefore  voluntarily  placed 
itsdf  in  a  position  where  it  invited  tbe  damage 
which  it  now  claims  to  have  sustained.  If  the 
complainant  was  not  negligent  in  taking  the 
lease  under  these  conditions,  it  certainly  has 
not  shown  by  its  bill  that  it  has  taken  due  care 
in  endeavoring  to  protect  itself  from  the  injury 
by  covering  Uie  cracks  and  crannies  in  the 
floor,  which  it  can  do  just  as  well  from  below 
as  the  respondents  can  do  from  above. 

Middlesex  County  v.  McCue,  supra. 

Holmes*  J,,  delivered  the  opinion  of  the 
court: 

The  fair  inteipretation  of  the  plaintiff's 
bill  is  that  the  floor  above  its  rooms  natu- 
rally and  properly  has  holes  in  it,  and  that 
the  defendants  knowingly  carry  on  their 
business  in  such  a  way  as  to  send  fumes  of 
acids  and  large  quantites  of  sand  through 
these  holes  upon  the  plaintiff's  premises,  and 
thereby  to  corrode  and  spoil  its  machinery 
and  goods. 

As  between  adjoining  proprietors,  one  of 
them  has  no  right  as  against  the  others  to  do 
what  is  complained  of  here,  and  it  would  be 
no  answer  to  an  action  to  say  that  the  plaintiff 
might  have  shut  his  windows.  There  would 
be  no  need  to  allege  in  terms  that  the  busi- 
ness was  unsuitable  to  be  carried  on  in  that 
plaoe,  or  that  there  was  negligence  in  the 
mode  of  carrying  it  on.  As  the  damage  was 
a  manifest  consequence  of  the  defendants' 
business,  the  fact  that  he  could  not  help  it 
if  he  carried  on  that  business  would  be  im- 
material. See  the  form  of  declaration  in 
Timnna  v.  St,  Helens  Smelt,  Co, ,  4  Best  &  8. 
608,'  11  H.  L.  Cas.  642. 

The  only  justification  that  could  be  ur^ed 
would  be  Uiat  the  interests  of  adjoining 
owners  necessarily  conflict ;  that  they  are  both 
intrinsically  meritorious;  that  the  law  has 
to  adjust  them  by  drawing  a  quasi  physical 
line ;  and  that  the  damage  complained  of  was 
on  the  right  side  of  that  line,  and  must  be 
put  up  with  by  the  plaintiff, — ^as  was  held, 
for  instance,  in  Middlesex  County  v.  McCue, 
149  Mass.  108 ;  Rogers  v.  EUiott,  146  Mass. 
849.  But,  if  the  allegations  in  regard  to  the 
injury  were  fully  proved,  there  can  be  no 
question  that  this  defense  would  not  i>revail. 
The  discharge  of  acid  fumes  upon  neighbor- 
ing land  in  sufficient  quantities  to  do  sub- 
stantial harm  is  deemed  so  clearly  beyond  the 
limit  of  reasonable  use  of  a  man's  premises 
that  courts  have  held  as  matter  of  law  that 
it  is  actionable.  Wesson  v.  Washburn  Iron 
Co.^  13  Allen.  95,  104,  90  Am.  Dec.  181 
Rex  V.  White,  1  Burr.  838 ;  Crump  v.  Lambert, 
L.  R.  8  Eq.  409 ;  Cooke  v.  Forbes,  L.  R.  5  Eq. 
166.    This  may  be  subject  to  the  question  of 
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the  uses  to  which  the  land  in  the  neighbor- 
hood is  adapted,  but  that  question  is  not  be- 
fore us  at  this  stage. 

If  the  defendants  are  not  liable,  supposing 
the  damage  to  be  in  its  control  as  alleged,  it 
must  be  on  the  ground  that  tenants  of  differ- 
ent floors  of  the  same  manufacturing  building 
have  a  right  to  do  more  towards  making  each 
other's  premises  uninhabitable  than  owners 
of  adjoining  houses  in  a  city  could  do.  Ab 
any  fine  of  adjustment  between  conflicting 
rights  must  be  drawn  on  practical  grounds, 
there  is  no  doubt  that  it  may  vary  under  dif- 
ferent circumstances.  For  fnstaocc,  in  Eng- 
land, in  view  of  the  national  importance  of 
their  great  manufacturers,  juries  are  instruct- 
ed that  in  counties  where  great  worlds  are  car- 
ried on  parties  must  not  stand  on  extreme 
righto.'  8t,  HOeru  Smdt,  Ch.  v.  Tipping,  11 
H.  L.  Cas.  643.  But  we  cannot  rule  as  a  mat- 
ter of  law  that  the  defendants  are  not  liable. 
It  may  be  said  that  the  plaintiff  need  not  have 
hired  rooms  in  this  building,  and  that,  if  it 
did,  it  took  the  risk.  No  doubt,  when  once 
it  is  decided  that  a  certain  liability  or  risk 
shall  be  attached  to  a  voluntary  relation,  the 


party  entering  into  that  relation  takes  that 
risk.  But  what  risks  shall  be  attached  to  any 
relation  is  a  pure  question  of  policy  in  ^ 
first  instance.  The  argument  is  that  in  a 
broad  sense  the  plaintiff  has  come  to  the 
nuisance,  even  if,  as  here,  the  plaintiff's 
lease  is  earlier  than  the  defendants'.  But  a 
man  is  as  free  not  to  buy  the  fee  as  he  is  not 
to  hire,  and  it  is  wholly  immaterial  that  a 
purchaser  has  come  to  the  nuisance.  Gema. 
V.  UpUm,  6  Gray,  478 ;  Tipping  v.  8t.  Edn» 
8nuU,  Ch.,  L.  K.  1  Ch.  App.  66.  It  seems 
that  the  law  is  the  same  as  to  lessees.  Wood, 
Nuisances,  2d  ed.  ^§  574,  575. 

If  there  are  anv  special  reasons  why  the 
defendanto  should  be  allowed  to  do  what  they 
do,  they  should  be  alleged  in  the  answer. 
The  question  before  us  is  whether  there  is  a 
general  right  to  invade  lower  premises  with 
acid  fumes  and  sand  in  the  mode  described 
in  a  manufacturing  building,  if  the  aggres- 
sor finds  it  necessary  for  his'  business.  We 
are  not  prepare!  to  admit  the  existence  of 
such  a  right. 

Demurrer  overruled. 
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1.  The  habendum  in  a  deed  whereby  an 
estate  in  land  is  provided  for  a  man 
and  his  wife^  and  their  heirs  and  aansrns,  may 
be  operative  to  enlargre  the  premises  in  such  deed 
wherein  the  buabaod  alone  is  firranted  an  estate, 
and  to  vest  in  both  husband  and  wife  an  estate 
in  the  laod. 

8«   An  estate  in  entirety  is  created  by  a  ! 

deed  to  busbaod  and  wife,  and  their  heirs  and 
assiffDS  forever. 

(May  23, 1893.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for  Green- 
Tilie  County  in  favor  of  plaintifTs  in  an  action 
brought  to  procure  the  partition  of  a  tract  of 
land  in  Greenville  County.     Reversed, 

The  complaint  alleprrd  thai  Stephen  Hollo- 
way  died  in  1844  possessed  of  the  laud  in 
question,  leaving  a  will  by  which  he  devised 
a  life  estate  in  the  land  to  bis  wife,  remainder 
one  half  in  fee  to  said  wife  and  the  other  half 
to  his  daughter,  provided  that  should  she  die 
leaving  no  bodily  heirs,  then  over  to  testator's 
child  or  children,  and  in  default  of  these  over 
to  Stephen  H.  Wood  of  Alabama.  That  the 
daughter  died  childless  and  the  widow  after- 
wards intermarried  with  A.  B.  McGilvary  who 
subsequently  purchased  from  Wood  all  his 

NoTB.— The  law  as  to  the  effect  of  the  habendum 
clause  in  a  deed  to  Enlarge  the  premises  is  so  fully 
proeented  by  the  court  and  counsel  In  the  above 
case  that  no  annotation  on  the  question  will  be 
attemnted. 
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interest  in  the  land.    That  McGilvair  subse- 
quently died  leaving  plaintiffs  as  bis  beirs-at- 
law,  and  that  in  June,  1891,  his  wife  died 
leaving  a  will  devising  all  her  interest  in  said 
land  to  defendant.    The  answer  idleged  that 
Mrs.  McGilvary's  money  paid  for  the  entire 
interest  purchased  from  Wood,  and  that  she 
became  entitled  to  the  whole  estate  as  surviyor. 
The  material  parts  of  the  deed  from  Wood  are 
as  follows:    "  Know  all  men  by  these  presents 
that  I,  Stephen  H.  Wood,  have  granted,  iMtr- 
gained,  sold,  and  released,  and  by  these  pres- 
ents do  grant,  bargain,  sell  and  release  unto 
said  A.  B.  McGtl  vary  all  my  claim,  interest,  or 
right,  or  title  in  that  plantation  or  tract  of 
land,  describing  it, — to  have  and  to  hold,  all 
and  singular  the  said  premises  before  men- 
tioned unto  the  said  A.  B.  McGilvary  and 
Nancy  McGilvary  (late  Nancy  HoUoway),  their 
heirs  and  assigns  forever.     And  I  do  hereby 
bind  myself,  my  heirs,  executors,  and  admin- 
istrators, to  warrant  and  forever  defend  all 
and  singular  the  said  premises  unto  the  said 
A.  B.  McGilvary  and  Nancy  McGilvary  (late 
Nancy    HoUoway),   their  heirs   and    assigns 
against  me  and  my  heirs,  and  against  every 
person  whomsoever  lawfully  claiming,  or  to 
claim,  the  same  or  any  part  thereof." 

Further  facts  appear  in  the  opinion. 

MeMre.  Cothran,  Wells»  Ansel  A  Coth- 
ran,  for  appellants: 

If  the  premises  are  complete,  conveying  to 
the  grantee  a  certain  and  definite  estate,  and 
the  habendum  is  repu^ant  thereto,  the  haben- 
dum must  yield.  But  if  the  estate  conveyed 
by  the  premises  is  incomplete,  or  complete  only 
by  presumption  of  law,  the  habendum  must 
be  resorted  to  in  order  to  ascertain  the  estate 
intended  to  he  conveyed.  In  which  case  the 
habendum  controls. 

Porter  ▼.  Ingram,  1  Harp.  L.  484. 
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If  the  premises  be  merely  descriptive,  and 
BO  particular  estate  be  mentioned,  tlien  the 
habendum  becomes  efficient  to  disclose  the  in- 
tention. 

Berrp  ▼.  Billings,  44  Me.  416,  69  Am.  Dec. 
107;  Jamaica  Pond  Aqueduct  Carp.  v.  Chand- 
ler, 9  Allen,  168. 

Where  the  grant  is  indefinite  from  its  gen- 
erality, in  respect  to  the  estate  in  the  lands 
conveyed  which  it  is  intended  to  create  in  the 
grantee,  the  habendum  serves  to  define,  quali- 
fy, or  control  it. 

3  Washb.  Real  Prop.  486;  Flagg  v.  Eame$, 
40  Yt.  28.  94  Am.  Dec.  863;  Qoodtitle  v.  GMs, 
5  Bam.  &  C.  709. 

If  by  the  premisesl  no' certain  nor  express 
estate  is  given  otherwise  than  the  law  would 
give,  it  may  be  altered,  or  abridged,  or  utterly 
made  void  by  the  habendum. 

Vin.  Abr.  title  Orant,  p.  149,  K  a;  Heard 
▼.  BarkeroiU,  Hob.  281;  Martindale,  Con  v. 
§  114. 

A  grant,  Without  words  of  limitation,  will  by 
implication  be  construed  to  mean  a  life  estate. 

Martindale,  Conv.  §  114;  OoodtitU  v.  (?i^, 
5  Barn.  &  0.  709;  Vam  ▼.  Yarn,  82  8.  C.  77. 

The  test  to  ))e  applied  to  an  habendum  in  a 
deed  is,  whether  it  can  be  construed  so  as  to 
stand  with  the  premises,  or  is  so  repugnant  in 
its  operations  as  to  l)e  irreconcilable  with  the 
latter.  In  the  one  case  it  limits  and  ezplaios 
the  grant;  in  the  other  it  is  rejected  as  of  no 
effect 

8  Washb.  Real  Prop.  489. 

So  a  remainder  or  a  use  mav  be  limited  in  the 
habendum  to  one  not  named  in  the  premises. 

2  Hilliard,  Real  Prop.  546;  2  Washb.  Real 
Prop.  438;  Co.  litt.  21a;  Hctfner  v.  Irwin,  20 
N.  C.  488,  84  Am.  Dec.  890. 

The  word  "heirs"  must  appear  in  the  opera- 
tive part  of  the  deed  or  grant.  It  need  not, 
however,  appear  in  the  premises  or  grant  prop- 
er; it  is  sufficient  if  it  appear  in  the  babeDduni, 
the  particular  office  of  which  is  to  define  the 
amount  of  tbe  estate  taken  by  the  grantee. 

Lancaster  Bank  v.  Myley,  18  Pa.  514. 

The  habendum  may  enlarge  the  estate  named 
in  the  premises. 

Chaffee  v.  J}odge,'2  Root,  205,  cited  in  1  Lead. 
Cas.  Real  Prop.  54;  T^ler  v.  Moore,  42  Pa.  386; 
8  Cruise.  Dig.  Real  Prop.  434;  Berry  v.  Bil- 
Unas,  44  Me.  416.  69  Am.  Dec.  107. 

An  estate  by  entireties  is  clearly  indicated 
by  the  habendum. 

The  object  of  construction  as  to  deeds  is  to 
reach  the  intention  of  tbe  parties,  because  it  is 
this  which  must  control. 

McCown  V.  King,  28  8.  C.  285;  Chancellor 
Y.  Windham,  1  Rich.  L.  161,  42  Am.  Dec.  411. 

If  the  habendum  cannot  be  resorted  to  for 
the  purpose  of  ascertaining  tbe  intention  of 
the  grantor,  its  usefuloess  is  destroyed  and  it 
must  be  disregarded.  It  must  either  be  taken 
as  a  whole,  or  dismissed  as  a  whole.  If  the 
latter,  then  A.  B.  McGil Vary's  fee  fails  aod  he 
is  remitted  to  the  premises,  which  five  him  an 
estate  for  life  only,  and  his  heirs  take  nothing. 

The  estate  by  entireties  is  still  reco/rnized. 

2  Kent,  Com.  ♦182;  Ilogers  v.  Benson,  6 
Johns.  Ch.  481,  1  L.  ed.  1182;  Wright  v.  Sad- 
dler, 20  N.  Y.  823;  BertUs  v.  Nunan,  92  N. 
Y.  167,  44  Am.  Rep.  861;  Boma^  v.  MuUins, 
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4  Rich.  Eq.  80;  Bishop,  Married  Women, 
§284. 

To  hold,  then,  that  the  deed  conveyed  the 
estate  to  A.  B.  McGilvary,  to  the  use  of  him- 
self and  wife,  would  comport  with  the  evident 
intention  of  the  parties. 

Stockton  V.  Martin,  2  Bay,  471. 

Messrs,  Benet,  McCullou^h  4k  Parker,. 
for  respondent: 

The  habendum  is  a  formal  and  not  an  essen- 
tial part  of  a  deed. 

Martindale,  Conv.  p.  90. 

Tbe  rule  i&  that  if  the  habendum  can  be 
construed  so  as  to  stand  with  the  premises,  it 
may  explain  or  abridge  the  grant;  but  if  it  i» 
so  repugnant  or  inconsistent  as  to  be  irrecon- 
cilable with  the  granting  part,  the  habendum 
will  be  rejected  to  the  extent  of  the  inconsist- 
ency. 

Martindale,  Conv.  p.  98;  Ingram  ▼.  P&rter, 
4  McCord,  L.  198. 

Tbe  habendum  cannot  frustrate,  abridge,  or 
lessen  tbe  estate  granted,  but  it  may  limit  the 
uses  to  which  tbe  estate  shall  be  held. 

8  Washb.  Real  Prop.  5th  ed.  p.  468;  Sbep. 
Touch.  114;  Mott  v.  Richtmy&r,  57  N.  Y.  64. 

Where  the  grant  is  to  one  person,  the  haben- 
dum cannot  be  to  him  and  another  person  to 
take  as  tenants  in  common  or  joint  tenants. 

Martindale,  Conv.  p.  92:  8  Washb.  Real 
Prop.  468;  OreeniDoodY.  Tyler,  Hob.  814;  8bep. 
Touch.  76;  WaiUrs  v.  Bredin,  70  Pa.  237. 

If  lands  be  given  in  the  premises  of  a  deed 
to  a  husband,  habendum  to  him  and  bis  wife, 
the  wife  will  take  nothing  because  she  is  not 
mentioned  in  the  premises. 

8  Cruise,  Dig.  Real  Prop.  481;  Brooks  v. 
Brooks,  Cro.  Jac.  484;  2  RoUe,  Abr.  67. 

In  the  case  at  bar,  if  it  be  coLtended  that  an 
estate  by  entirety  was  created,  the  habendum 
must  be  given  the  effect  of  giving  a  present 
estate  to  one  not  named  in  the  premises,  which 
it  cannot  do. 

Snmme^  Case,  18  Coke,  54,  reported  in  8 
Cruise,  Dig.  Real  Prop.  p.  452. 

Pope,  t/l,  delivered  the  opinion  of  the 
court : 

There  are  only  two  questions  raised  by  this 
appeal :  First.  Whether  the  habendum  in 
a  deed,  whereby  an  estate  in  land  is  provided 
for  a  man  and  his  wife,  and  their  heirs  and 
assigns,  can  be  so  construed  to  enlarge  the 
premises  in  such  deed,  wherein  the  husband 
alone  is  granted  an  estate  in  such  land,  as 
that  the  estate  in  such  land  is  vested  in  both 
husband  and  wife.  Second.  If  so,  and  the 
wife  survive  the  husband,  whether  she  be- 
comes seised  of  such  land  as  an  estate  in  en- 
tirety. The  circuit  judge,  by  his  decree, 
answered  the  first  question  in  the  negative; 
thus  rendering  it  unnecessary,  in  his  judg- 
ment, to  answer  the  second  question.  We 
are  not  satisfied  with  that  conclusion,  for  the 
following  reasons:  The  technical  meaning 
of  the  premises  in  a  deed  is  that  part  of  tlie 
deed  that  sets  forth  the  number  and  names 
of  the  parties;  recitals  necessary  to  explain 
the  transaction, — the  consideration  ;  and  the 
certainty  of  the  grantor,  grantee,  and  thing 
granted.  2  Bl.  Com.  p.  241.  This  is  the 
object  of  the  premises.    In  the  case  at  bar  the 
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E remises  provided  an  estate  for  life  to  the 
usband.  ( Vam  v.  Vam,  33  S.  C.  77)  the  rea- 
BOQ  being  that  no  words  of  inheritance  are 
coupled  with  the  estate  vested  in  the  grantee 
thereby.  However,  in  the  case  at  bar,  in  the 
habendum  of  the  deed,  the  grantor  uses  words 
of  inheritance,  whereby  the  estate  for  life, 
set  out  in  the  premises,  is  enlarged  to  an 
estate  in  fee  in  the  husband.  Why  is  this 
allowed?  Is  it  not  because  the  intention  of 
the  grantor  is  thus  made  clear  to  vest  an 
estate  in  fee,  rather  than  a  life  estate?  Thus 
the  cardinal  principle  governing  the  con- 
struction of  deeds  is  made  to  appear,  viz., 
that  the  intention  of  the  grantor,  if  oonsistenJi 
with  law,  must  govern.  This  principle  is 
recogniased  and  enforced  bj  this  court.  (7Aan- 
eeUar  ▼.  Windham,  1  Rich.  L.  161,  42  Am. 
Dec.  411 ;  McCawn  v.  King,  28  8.  0.  283 ; 
MeUiehamp  v.  MeUichamp,  28  8.  C.  125; 
FvJltr  V.  Miwrwm,  35  8.  C.  314.  But  it 
may  be  said :  Granted  that  the  estate  in  land 
of  the  grantee  in  the  premises  of  a  deed  may 
be  enlarged  by  the  habendum,  it  does  not 
follow  that  a  person  named  for  the  first  time 
in  the  habendum,  and  not  so  named  in  the 
premises,  can  be  admitted  to  be  a  grantee 
under  such  deed.  Why  should  this  be  so? 
If  no  name  at  all  appears  in  the  premises  as 
the  grantee,  but  such  name  first  appears  in 
the  habendum,  the  courts  effectuate  the  in- 
tention of  tho  grantor  by  making  the  grantee 
named  In  the  habendum  the  true  grantee 
under  the  deed.  8  Washb.  Real  Prop.  319 ; 
Berry  v.  Billings,  44  Me.  416,  69  Am.  Dec. 
107.  All  these  matters  are  governed  by  the 
ascertainment  of  the  intention  of  the  grantor. 
This  court,  in  the  case  of  Kibler  v.  Luther, 
18  8.  C.  606,  held,  in  effect,  that  when  the 
concluding  parts  of  a  warranty  in  a  deed  for 
land  imposed  a  dutv  or  a  condition  for  the 
first  time  expressed  in  the  whole  deed,  it  was 
incumbent  upon  the  court  to  give  effect  to 
such  stipulations  by  the  grantor.  Why? 
Because  thereby  the  grantor  evinced  his  in- 
tention for  his  conveyance  to  so  operate. 
^The  office  of  the  habendum  in  a  deed  is 

f properly  to  determine  what  estate  or  interest 
s  granted  bv  the  deed.**  2  Bl.  Com.  241. 
Applying  these  well -established  and  just 
principles  to  the  case  at  bar,  we  fail  to  see 
whv  the  intention  of  the  grantor  that  the 
wife  should  be  a  grantee,  along  with  the 
husband,  of  the  estate  in  fee  he  hful  conveyed 
by  his  deed,  should  not  be  enforced.  How 
else  can  the  words  of  this  deed,  in  the  haben- 
dum, **to  have  and  to  hold,  all  and  singu- 
lar, the  said  premises  before  mentioned,  unto 
the  said  A.  B.  McGilvary  and  Nancy  Mc- 
Olivary,  (late  Nancy  Holloway,)  their  heirs 
and  assigns,  forever.  And  I  do  hereby  bind 
myself,  my  heirs,  executors,  and  adminis- 
trators, to  warrant  and  forever  defend,  all 
and  singular,  the  said  premises,  unto  the 
said  A.  B.  McGilvary  and  Nancy  McGilvary, 
(late  Nancy  Holloway,)  their  heirs  and  as- 
signs," etc., — be  construed? 

The  second  question  has  been  already  de- 
cided by  our  courts.  In  a  deed  whereby  lands 
are  conveyed  to  husband  and  wife,  and  their 
heirs  and  assigns,  forever,  the  survivor  of 
such  husband  and  wife  is  seised  of  such  in 
entirety.  Bonuxr  v.  Mullins,  4  Rich.  £q.  80. 
20  L.  R.  A. 


Also,  Chargia,  0,  db  N.  R  Cb.  ▼.  SetOt,  16  8. 
E.  Rep.  185,  by  Judge  McGowan,  (filed  la 
December,  1892.)  It  follows,  therefore,  ttuX 
the  circuit  judee,  as  before  remarked,  was 
in  error  in  his  decision  of  the  first  question, 
and  was  also  in  error  in  refusing  to  decide 
the  second  question  in  the  affirmative. 

It  ii  the  judgment  €f  this  eourt  that  the  Judg- 
ment  of  the  Circuit  uourt  he  rewrsedf  aid  w 
eompUUrUhe  dismissed, 

Mc6owaji»  c7.,  concurring: 

It  is  very  manifest  that  the  deed  of  Stephen 
H.  Wood,  of  January  8,  1850,  was  inarti- 
ficially  drawn ;  but  whether  we  look  at  the 
property  intended  to  be  conveyed,  the  rela- 
tion of  the  parties,  or  the  terms  of  the  paper 
itself, — construing  all  of  its  provisions  to- 
gether, — it  seems  to  me  there  can  be  no  doubt 
that  the  grantor  meant  to  convey  his  interest 
in  the  land  in  question  to  A.  B.  McGilvary 
and  his  wife,  Nancy,  not  for  life,  but  in  fee. 
Indeed,  the  master  found  as  a  fact  that  it  was 
the  intention  of  the  parties  that  the  convey- 
ance should  be  made  ''to  A.  B.  McGilvary 
and  Nancy  McGilvary,  his  wife,  their  heirs 
and  assigns,  forever.**  I  do  not  think  tiiat 
the  habendum  is  so  wholly  inconsistent  with 
or  repugnant  to  the  premises  as  to  make  the 
habendum  void,  and  therefore  I  concur  in 
the  conclusion  reached  by  Mr.  JusHee  Pope. 

MelTer,  Ch,  •/.»  dissenting  (filed  June 
6,  1893)  : 

As  I  cannot  concur  in  the  conclusion 
reached  by  the  majority  of  this  court  I  pro- 

Sose  to  state  very  briefly  the  reasons  for  mj 
issent.  The  main  question  in  the  case  is 
whether  Mrs.  McGilvary,  who  is  not  named 
in  the  premises  of  the  deed  which  we  are 
called  upon  to  construe,  as  grantee,  but 
^hose  name  first  appears  in  the  habendum 
clause  of  said  deed,  took  any  estate  whatever 
in  the  premises  conveyed.  It  seems  to  me 
that  it  would  be  very  unsafe  for  courts  to 
infer  an  intention  on  the  part  of  the  grantor 
in  this  case  to  convey  an  estate  to  Mrs.  Mc- 
Gilvary, from  the  simple  fact  that  her  name 
appears  in  the  habendum  clause,  for  that  is 
really  the  only  circumstance  which  can  he 
relied  on  to  support  such  an  inference,  un- 
less, contrary  to  the  well-settled  rule,  we 
should  go  outside  of  the  terms  of  the  deed  to 
ascertain  its  true  intent.  It  seems  to  me  that 
the  authorities  show  clearly  that  such  an  in- 
ference is  not  permissible.  In  Windsmare  v. 
Hobart,  Hob.  B19b,  818e,  tOie  syllabus  of  the 
case  is  as  follows :  **  Lands  were  demised  bv 
indenture  to  T.  H.,  habendum  to  the  said  T. 
H.  and  three  other  persons,  sucoessivelT. 
Held,  that  no  one  could  take  immediately 
but  T.  H.,  because  he  was  the  onlv  party  to 
the  deed,  and  that  the  others  coula  not  take 
by  way  of  joint  remainder,  on  account  of  the 
word  'successively,'  nor  in  succession,  on 
account  of  the  uncertainty  who  should  take 
first,  and  who  should  follow."  In  a  note  to 
this  case,  doubtless  the  work  of  Mr,  Justice 
Williams,  the  editor  of  the  first  Ajnericsn 
edition,  I  find  that,  in  speaking  of  the  ofBoe 
of  a  habendum  in  a  de^,  he  uses  this  lan- 
guage :  **  Its  general  office  is  to  limit  the 
certainty  of  the  estate  granted.     Therefore, 
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no  persoD  cfu  take  an  immediate  estate  bj 
the  habendum  of  a  deed,  where  he  is  not 
named  in  the  premises,  for  it  is  by  the  prem- 
ises that  the  thing  is  really  granted.  A 
atraneer  to  the  deea  may  take  by  way  of  re- 
mainder, but  he  canuot  take  any  present 
estate  in  possession.  Co.  Litt.  281a.  If  no 
name  whatever  be  mentioned  in  the  premises, 
then  a  person  named  in  the  habendum  may 
take  a  present  estate :  but  if  the  thing  granted 
be  only  in  the  habendum  and  not  in  the 
premises,  the  deed  will  not  pass  it.  Sbep. 
Touch.  75.  A  use  may  be  aeclared  in  the 
habendum  to  a  person  to  whom  no  estate  is 
granted  in  the  premises.  Sammu*  Ocue,  18 
Ooke,  54;  Spyve  y,  Tovham,  8  East,  115.** 
Brooki  ▼.  Brooks,  Cro.  Jac.  484 :  The  sylla- 
bus is  as  follows:  "If  a  copyholder  sur- 
renders his  estate  generally,  without  saying 
to  whose  use  it  is  made,  and  the  lord  regrant 
it  to  the  surrenderer,  habendum  to  him  and 
his  wife  in  tail,  the  wife  shall  take,  though 
not  named  in  the  premises."  The  reason 
given  by  the  court  for  this  decision,  in  the 
body  of  the  case,  which  is  very  brief,  is  thus 
stated :  **  For  the  intent  of  the  lord  appears 
that  both  should  take ;  and  there  is  no  more 
granted  to  the  husband  than  the  wife,  for 
there  are  not  any  words  of  grant  to  the  hus- 
band, but  'Mptt  de  domino  eui  domintu  eon- 
cemt  seinam, '  but  all  the  words' of  grant  and 
limitation  are  in  the  habendum ;  and  in  many 
manors  there  are  no  other  forms  of  grant  or 
limitation. "  Note,  the  report  does  not  show 
the  terms  of  the  conveyance,  further  than  as 
above  stated,  and  it  would  seem  that  the  de- 
cision really  rests  upon  either  of  the  two  ap- 
parent exceptions  to  the  general  rule  men- 
tioned in  the  note  to  Windtmore  v.  Eobart, 
above  <;^uoted :  (1)  That  where  no  person  is 
named  in  the  premises  the  persons  named  in 
the  habendum  may  take ;  or  (2)  that  a  use 
may  be  declared  to  the  wife,  who  is  only 
named  in  the  habendum.  Oreenwood  v.  Ji/b&r, 
Cro.  Jac.  564,  was  a  case  in  which  the  third 
and  principal  point,  as  it  is  said  in  the  re- 
port of  the  case,  was  in  regard  to  the  in- 
denture made  between  Long  and  wife,  of  the 
first  part,  and  Fisher,  of  the  second  part, 
whereby  the  demise  was  to  Fisher  and  wife, 
and  to  Joan,  their  daughter,  tit  supra  dirium 
est, — the  wife  and  daughter  not  being  parties 
to  the  indenture;  and  the  question  was 
whether  it  was  a  good  lease  to  the  wife  and 
daughter,  by  way  of  remainder,  the  one  after 
the  ether,  or  not,  "for  otherwise,  as  Joint 
tenants,  it  was  agreed,  clearly,  by  all,  that 
they  did  not  take,  not  being  parties  to  the 
indenture ;"  and  it  was  hold  by  the  court  of 
king's  bench  tliat  the  wife  and  daughter 
should  take  by  way  of  remainder,  the  one 
after  the  other.  That  court  undertook  to 
draw  a  distinction  between  this  case  and  that 
of  Windsmore  v.  Hobart,  supra,  (erroneously 
cited  as  Windsmore  v.  Hubbard.)  But  when 
a  writ  of  error  was  brought  before  the  jus- 
tices and  barons  of  the  exchequer  they  seemed 
to  doubt,  especially  on  the  third  point,  the 
reason  of  the  doubt  being  whether  the  two 
cases  could  stand  together,  and  therefore  rec- 
ommended a  compromise,  which  was  adopt- 
ed. Note,  this  case  is  cited  simply  for  the 
purpose  of  showing  that  it  was  agreed  by  all 
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that  the  wife  and  danghter  could  not  take 
except  by  way  of  remainder,  for  the  case  ia 
really  without  authority,  owing  to  the  un- 
settleid  doubt  expressed  bv  the  exchequer  at 
the  hearing  of  the  writ  of  error.  In  Jfafnor 
▼.  irtotn,  So  N.  C.  488,  84  Am.  Dec.  890,  it 
was  held  that  where  the  whole  interest  in 
property  is  conveyed  to  one  person  in  the 
premises  of  the  deed,  but  in  the  habendum 
IS  limited  to  another,  the  latter  is  repugnant 
to  the  former,  and  void,  and  the  property  ia 
vested  in  the  grantee  named  in  the  premises, 
who  may  consequently  maintain  an  action 
for  it  in  his  own  name.  The  foregoing  is  a 
copy  of  the  syllabus,  but  the  case  shows  that 
the  deed  was  to  Hafner,  his  heirs,  executors, 
etc.,  the  property  being  all  personal,  and  the 
habendum  being  in  these  words,  "To  have 
and  to  hold  unto  the  said  H.  W.  Curry,  hia 
heirs  and  assigns,  forever,  in  trust,"  etc. ; 
and  the  question  was  whether  the  plaintiff 
could  maintain  the  action  in  his  own  name. 
In  delivering  the  opinion  of  the  court,  Jtu^ 
Daniel  uses  these  words:  "All  the  parts  of 
a  deed  which  precede  the  habendum,  taken 
together,  are  called  the  'premises, '  of  which 
it  is  said  the  office  is  rightly  to  name  the 
grantor  and  grantee,  and  to  comprehend  the 
certainty  of.  tne  thing  granted.  But,  though 
the  grantee  should  first  be  named  in  tua 
habendum,  the  grant  to  him  will  yet  be  good, 
protided  there  wu  not  another  grantee  named 
in  the  premises,  (Co.  Litt.  266,  noU,)  or,  if 
there  were,  provided  the  estate  gitm  by  tlie  hahen^ 
dum  to  the  new  arantee  was  not  immediate,  but 
by  way  €ff  remainder.^  Note,  this  case  is  not 
in  point,  for  the  reason  that  the  habendum, 
naming  Curry  as  grantee,  was  clearly  re- 
pugnant, and  therefore  void,  as  anotiier  per- 
son, Irwin,  was  named  in  the  premises;  but 
the  case  is  cited  merely  for  tlie  language 
which  I  have  italicized,  used  in  the  opinion 
of  the  court.  The  case  of  Blair  v.  Osborne^ 
84  N.  C.  417,  is  directly  in  point,  where  the 
syllabus  is  as  follows:  "The  habendum  in 
a  deed  shall  never  introduce  one  who  is  a 
stranger  to  the  premises,  to  take  as  grantee, 
but  he  may  take  by  way  of  remainder.  There- 
fore a  deed  which,  in  the  premises,  gives  a 
life  estate  to  the  mother  grantee  alone,  and 
in  the  habendum  to  her  and  her  children, 
operates  to  convey  an  estate  for  life  to  the 
mother,  and  an  estate  for  life,  in  joint  ten* 
ancy,  in  remainder  to  her  children. "  An  ex* 
amination  of  this  case  will  show  that  the 
deed  there  construed,  like  the  deed  in  McLeod 
V.  Tai^ant,  did  not  convey  an  estate  for  life 
to  the  mother,  in  express  terms,  but  such  an 
estate  was  implied  by  the  absence  of  words 
of  inheritance.  In  the  opinion,  Ashe,  J., 
uses  this  languajre  :  "The  doctrine  is  laid 
down  in  Shep.  Touch.  151,  that  'one  who  is 
not  named  in  the  premises  may  nevertheless 
take  an  estate  in  remainder  by  limitation  in 
the  habendum.'  "  2  Rolle,  Abr.  68;  Winds- 
more  V.    Hobari,   Hob.   818*. 

In  Owen's  Case,  8  Leon.  60,  it  is  said  that 
the  habendum  shall  never  introduce  one 
who  is  a  stranger  to  the  premises  to  take  as 
grantee,  but  he  may  take  by  way  of  remain- 
der. One  of  the  points  decided  in  Berry  v. 
Billings,  44  Me.  416,  69  Am.  Dec.  107,  is  that 
where  no  particular  estate  is  mentioned  in  the 
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premlsea  the  qunntlty  of  the  estate  may  be 
fUEicertained  from  the  habendum^  To  same 
effect,  see  Hartindale,  Conv.  92,  vhere  it  is 
said:  *'6ut,  where  no  estate  is  mentioned 
in  the  granting  clause,  then  the  habendum 
becomes  efficient  to  declare  the  intention,  and 
it  will  rebut  any  implication  which  would 
otherwise  arise  from  the  omission  in  this  re- 
spect in  the  preceding  clause."  In  the  same 
work,  at  pnges  91,  92,  I  find  the  following 
words:  "A  person  may  take  under  the 
habendum  who  is  not  named  as  a  grantee  in 
the  granting  part  of  the  deed,  provided  there 
is  no  repugnance  between  these  two  clauses. 
But  when  the  grant  is  to  one  person,  Uie 
habendum  cannot  be  to  him  and  another  per> 
inn,  to  take  as  joint  tenants  or  tenants  in 
common,  for  in  such  case  the  habendum  is 
at  variance  with  the  grant.  However,  a  per- 
son not  being  a  grantee  may  be  named  to  take 
by  way  of  remainder."  To  same  effect,  see 
8  Washb.  Real  Prop.  5th  ed.  p.  466,  where 
it  is  said :  **  Where  the  grant  is  indefinite 
from  its  generality  in  respect  to  the  estate 
in  the  lands  conveyed  which  it  is  intended 
to  create  in  the  grantee,  the  habendum  serves 
to  define,  qualify,  or  ctmtrol  it.  Thus  a  lease 
of  land  to  one,  habendum  to  him  and  his 
heirs,  conveys  a  fee. "  And  at  page  468  the 
same  author  says:  ''If,  however, HJie  person 
who  is  to  take  is  not  named  in  the  grant,  he 
may  be  ascertained,  if  named  in  the  haben- 
dum, since  there  is  no  repugnancy  between 
the  two,  and  the  grant  alone  takes  effect.  A 
stranger  to  the  aeed  may  take  by  way  of  re- 
mainder, though  not  named  in  the  premises ; 
but  otherwise  one  shall  not  take  a  present 
interest  jointly  with  another  unless  nam^ 
in  the  premises." 

From  these  authoritiea  the  following  in- 
ferences may  be  drawn :  (1)  That  where  one 
person  is  named  in  the  premises  as  the  grant- 
ee, and  he  and  another  are  both  mentioned  in 


the  habendum,  stich  other  person  cannot  take 
an  immediate  interest,  because  not  named  in 
the  premises,  though  he  may  take  bv  way  of 
remainder,  or  a  use  may  be  declared  in  hi» 
favor,  provided  the  language  of  the  haben- 
dum can  be  given  such  effect  without  violat- 
ing any  of  the  rules  of  law.     (2)  That,  where 
no  person  is  named  in  the  premises  as  grantee, 
then  resort  may  be  had  to  the  habendum 
to  ascertain  who  the  grantor  intended  to  take. 
(8)  That  where  there  are  no  words  of  in- 
heritance in  the  premises,  in  which  case  the 
grantee  would  take  only  a  life  estate  by  im- 
plication, then  resort  may  be  had  to  the  term» 
of  the  habendum  to  ascertain  the  quantity 
of  the  estate  intended  to  be  conveved,  and 
those  terms  nuiy,   if  sufficient,   rebut  such 
implication.    Applying  these  principles  to 
the  case  in  hand,  it  would  seem  that  Mrs. 
McGilvary  could   take  no  estate  whatever 
under  the   deed    in  question.     6he   is  not 
named  as  grantee  in  the  premises,  and  A.  B. 
McGilvary  is  there  named,  and  hence  resort 
cannot  be  had  to  the  haliendum  to  ascertain 
the  grantee.    If  she  could  take  at  all,    it 
would  be  by  way  of  remainder,  or  as  ee^ui 
que   Vie.    She  cannot   take  by  way  of  re- 
mainder, because  a  remainder  cannot  be  cre- 
ated by  deed  where  the  estate  of  the  first 
taker  is  a  fee ;  and  as  the  estate  granted  by 
the  premises  to  A.  B.  McGilvary  must  be  en- 
larged into  a  fee.  by  the  express  terms  of  the 
habendum,  it  follows  that  there  can  be  no 
remainder.     Neither  can  slie  take  as  cestui 
que  uHy  for  there  is  no  language  in  the  deed, 
either  in  the  premises  or  the  habendum,   de- 
claring any  use.    I  therefore  concur  with  the 
circuit  judge  in  his  construction  of  the  deed, 
and  I  also  agree  with  him  in  the  view  which 
he  has  taken  of  the  second  question,  for  the 
reason  which  he  has  given.     It  serms  to  me, 
therefore,  that  the  juagment  of  the  circuit 
court  should  be  affiruied. 


NEBRASKA  SUPREME  COURT. 


James  H.  BALDWIN.  Fiff.  in  Err,, 
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^The  firoTietoii  of  the  statote  anthorla- 
Iny  anit  to  be  maintained  againgt  the 

*Headnote  by  Btan,  OL 


P*^y  legally  bound  fbr  the  support 
of  an  insane  person*  hy  the  county  which 
has  paid  for  the  oare,  board,  and  treatment  of 
Buoh  insane  person  at  the  insane  hospital  of  thi» 
state,  upon  the  iindinflr  of  such  Insanity  by  tbe 
commissionen  of  said  county,  is  in  conflict  with 
section  1,  art.  9,  of  the  Constitution  of  Nebraska* 
and  is  therefore  Inoperative  and  void. 

(June  29, 1896.) 
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KoTC— The  above  caae  seems  to  be  substantially 
a  pioneer  on  the  question  involved.  The  reason- 
ing on  the  subject  of  repeated  taxation  of  the 
same  person  seems  to  leave  a  question  whether  or 
not  this  repetition  of  burdens  is  not  more  appar- 
ent than  reaL  If  the  county  reimburses  the  state 
for  certain  patients  the  expense  for  them  first  paid 
by  the  state  would  appear  to  be  in  reality  only  a 
loan  or  advancement  which  did  not  constitute  a 
real  burden  on  the  taxpayers  under  state  taxation. 
The  same  would  be  true  as  to  the  reimbursement 
of  the  county  by  payments  from  relatives.  In 
other  words  what  a  taxpayer  paid  in  one  form 
would  seem  to  relieve  him  from  a  corresponding 
burden  in  another  form  so  that  in  reality  he  would 
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in  the  final  event  have  to  bear  no  lanrar  harden 
than  if  he  paid  It  in  but  one  form  and  at  one  time. 
An  to  the  power  of  the  state  to  compel  a  surren- 
der of  insane  persons  to  its  keeping  and  then  com- 
pel relatives  to  pay  for  services  thua  thrust  upoo 
them  there  is  an  entirely  different  question.  whi(di» 
like  the  preceding  one,  seema  to  be  quite  new  in 
the  courts.  A  parallel  case  would  be  a  school  law 
which  not  only  made  the  attendance  of  ohlldreo 
compulsory  and  compelled  their  parents  and  oth< 
ers  to  pay  taxes  for  the  expense  of  the  schools  as 
in  some  states  at  present,  but  also  In  addition  com- 
pelled  each  parent  by  special  charge  to  reimbuFi» 
the  state  for  the  share  of  school  ezpeDses  aiipor- 
tionable  to  his  own  children. 
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Baldwin  y.  Doujlas. 
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ERROR  to  tbe  District  Coart  for  Douglas 
County  to  review  a  judgment  in  favor  of 
plaintiff  io  an  action  brought  to  recover  from 
defendant  certain  money  which  plaintiff  had 
been  compelled  to  expend  for  the  support  of 
defendant's  wife  in  an  insane  asylum.  Re- 
Termed. 

The  facts  are  stated  in  the  commissioner's 
opiTiion. 

Messrs,  Connell  A  Ive0  and  John  Q. 
Burffner,  for  plaintiff  in  error: 

liiilichardson  County  v.  Frederick,  24  Neb. 
596,  a  claim  similar  to  the  one  in  this  case  was 
made  against  the  brothers  and  sisters  of  the 
patient. 

But  tbe  claim  was  defeated. 

In  Bidiardsan  County  v.  Smith,  25  Neb. 
767,  it  was  sought  to  fasten  the  liability  upon 
the  cliildren  of  tbe  patient.  The  court  de- 
feated the  claim,  expressly  stating  that  * 'there 
is  no  provision  in  tbe  act  for  the  care  and  pro- 
tection of  insane  persons  fixinti^  the  liability 
upon  any  person  for  the  c^reand  maintenance 
of  insane  persons  while  in  the  hospital." 

Plaintiff  in  error  would  not  be  legally  bound 
to  nay  at  tbe  common  law. 

The  basis  of  the  common -law  liability  of 
the  husband  for  necessaries  furnished  to  his 
wife  while  she  is  away  from  him  and  bis 
home,  is  these  two  indispensable  facts:  Tbe 
refusal,  default,  neglect,  or  misconduct  of  tbe 
husband,  and  a  contract  express  or  implied. 

Chnse,  Bl.  Com.  2d  ed.  155,  notes;  1  Shars- 
wood's  Bl.  Com.  Isted.  p.  442,  notes;  1  Chittv, 
(V>Dt  nth  ed.  281,  2  Kent,  Com.  12th  ed. 
*146,  147,  and  notes;  Beeier  v.  Galloway,  71 
111.  517;  6'awy<rr  v.  CuUing,  38  Vt  486,  and 
cases  cited. 

Nor  is  the  plaintiff  in  error  chargeable  with 
any  default,  neglect,  or  misconduct.  The  rec- 
ord shows  that  be  provided  her  with  all  that 
could  be  provided  for  her  in  his  borne,  even  to 
watchers  to  protect  her  from  self-inflicted  in- 
jury. 

Monroe  County  Suprs.  v.  Budlonff,  51  Barb. 
516;  Delaware  Ck>unty  v.  McDonald,  46  Iowa, 
170;  MarshaU  Countjf  Oomrs.  v.  Burkey  (Ind. 
App.)  May  28.  1891. 

Mr.  T*  J.  Mahoney,  for  defendant  in  er- 
ror: 

Tbe  contract  which  makes  the  liability  of 
the  husband  is  not  the  promise  of  a  wife  that 
tbe  husband  will  pay  for  necessaries  furnished 
her  but  it  is  the  contract  of  marriage  that  ren- 
ders him  liable. 

A  wife  may  lose  her  right  to  be  supported 
by  her  husband  if  she  abandons  his  home  with- 
out cause  and  of  her  own  fault,  but  she  does 
sot  lose  or  forfeit  such  a  right  by  reason  of  any- 
thing she  may  do  while  insane. 

Wray  v.  Wray,  88  Ala.  187. 

Ryan*  (7.,  filed  the  following  opinion: 
The  defendant  in  error,  as  plaintiff  in  the 
district  court  of  Douglas  county,  filed  its 
petition  against  the  plaintiff  in  error,  as  de- 
fendant, on  the  28d  day  of  July,  1889,  con- 
taining, in  addition  to  proper  allegations  of 
its  own  corporate  existence,  the  following? 
mat^^rial  averments:  That  on  May  26,  1876, 
and  ever  since,  the  defendant  was  and  has 
heen  the  husband  of  Mary  M.  Baldwin,  and 
legally  liable  for  her  support  and  mainte- 
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nance;  that,  on  said  last-named  date,  M-y 
M.  Baldwin,  having  a  legal  settlement  In 
said  Douglas  county.  Neb.,  and  bein^  ad- 
judged insane  by  the  board  of  commissioners 
of  insanity  of  said  county,  was  committed 
to  the  Nebraska  State  Insane  Asylum,  and 
that  ever  since  said  date  she  has  been  insane, 
and  continued  an  inmate  of  said  asylum,  at 
the  cost  and  expense  of  said  Douglas  county ; 
that  said  county  has  been  compelled  to  pay 
for  her  support' and  maintenance  for  the  pe- 
riod beginning  at  the  above  date,  and  ending 
with  May  81,  1889,  the  sum  of  $2,220.94; 
that  said  support,  maintenance,  and  care  in 
said  asylum  were  necessary  for  such  insane 
person,  and  should  have  been  provided  by 
Dotiglas  county  aforesaid,  by  reason  whereof 
the  said  defendant,  James  H.  Baldwin,  be- 
came justly  indebted  to  said  plaintiff  in  the 
sum  of  $2,220.94.  There  was  a  prayer  for 
judgment  for  said  sum,  with  7  per  cent  per 
annum  interest  thereon  from  May  81,  1889. 
The  defendant  demurred  to  this  petition  on 
the  ground  that  it  did  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action.  This 
.demurrer  was  overruled,  and  defendant  duly 
excepted.  Afterwards,  there  was  filed  an 
answer,  by  which  was  admitted  the  truth  of 
the  allegations  that  Mary  M.  Baldwin  was 
the  wife  of  the  defendant,  and  that  she  was 
insane.  Every  other  allegation  of  the  peti- 
tion was  denied  by  this  answer.  Defendant 
also  pleaded  the  statute  of  limitations,  as 
against  plaintiff's  claim.  By  reply,  plain- 
tiff denied  each  allegation  in  the  defendant's 
answer.  On  the  12th  day  of  November,  1890, 
a  trial  of  the  above  issues  was  had,  in  which, 
by  instructions,  the  court  withdrew  from  the 
consideration  of  the  jury  all  items  which  had 
accrued  anterior  to  July  28,  1885,  being  four 
years  before  this  suit  was  begun,  on  account 
of  the  bar  of  the  statute  of  limitations.  The 
jury  were  instructed  that  the  husband  is  lia^ 
blefor  the  support  of  his  wife,  and  that  the 
statute  of  Nebraska  authorizes  the  bringing 
of  an  action  against  the  husband  for  any  sums 
plaintiff  had  been  required  to  pay  out  for  the 
wife*s  support  in  the  insane  hospital ;  that 
if  defendant's  wife  became  insane,  and  was 
committed  to  said  insane  hospital,  where  the 
plaintiff,  Douglas  county,  had  been  com- 
pelled to  pay  for  her  support  and  treatment, 
said  plaintiff  could  recover  from  said  defend- 
ant said  amount  so  expended.  The  defendant 
requested  the  giving  of  certain  instructiona 
submitted  on  his  behalf,  wherebv  tbe  jury 
would  have  been  informed  that,  if  defendant 
at  all  times  was  ready  and  willing  to  pro- 
vide for  his  said  wife's  maintenance  and  care, 
plaintiff  could  not  recover,  and  that  upon  the 
proofs  the  defendant  was  not  liable  to  plain- 
tiff for  the  care,  maintenance,  and  treatment 
of  Mrs.  Baldwin.  These  instructions  asked 
by  defendant  were  refused,  and  due  excep- 
tions were  taken  to  such  refusal.  The  jury 
found  a  verdict  against  the  df'.fendant  for 
$628.60,  upon  which  judgment  was  ren- 
dered. To  reverse  this  judgment  the  defendr 
ant  against  whom  it  was  rendered  filed  his 
petition  in  error  to  this  court,  in  which  he, 
of  course,  appears  as  plaintiff  in  error. 

The  evidence  was  introduced  by  the  con- 
tending parties  upon  the  respective  theoriea 
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indicftted  by  tbe  pleadings,  and  thus,  by  de- 
murrer, tbe  evidence,  and  tbe  instriictionB 
given  and  refused,  tbere  is  presented,  un- 
equivocally, for  determination,  the  proposi- 
tion whether  or  not  the  statute  of  this  state 
authorizes  the  bringing  of  an  action  against 
a  husband  for  any  sums  the  county  may  have 
been  required  to  pay  out  for  the  support  of 
liis  wife  in  an  insane  hospital  of  the  state. 
The  defendant  in  error  attempts  to  modifv 
the  sharp  outlines  of  this  p^posttion  by  cal- 
ling attention  to  the  fact  that  the  **  informa- 
tion of  insanity,"  as  it  is  called,  was  sl^rned 
and  sworn  to  by  plaintiff  in  error.  This, 
however,  as  its  name  imports,  was  simply  a 
sworn  statement  that  "Maij  M.  Baldwin  was 
a  fit  subject  for  custody  and  treatment  in  the 
hospital  for  the  insane,  as  affiant  verily  be- 
lieved, and  that  she  had  a  legal  settlement 
in  said  Douglas  county,  and  asking  that  the 
necessary  steps  should  be  taken  to  investigate 
her  condition,  as  the  law  in  such  cases  re- 
quired. This  was  only  a  request  that  the 
board  investigate  her  condition,  and  ascertain 
whether  or  not  such  derangement  of  the  mind 
existed  as  that  the  patient  should  be  sent  to 
the  insane  hospital  for  care  and  treatment, 
her  maintenance  being  simply  incident  there- 
to. Upon  a  like  showing  by  another  person 
the  same  steps  would  have  followed  as  did 
in  this  case,  and  it  would  then  hardly  have 
been  contended  that  thereby  the  informant 
rendered  himself  liable  in  the  same  measure 
as  it  is  sought  to  hold  the  plaintiff  in  error 
for  in  this  case.  Not  only  so,  but  the  peti- 
tion failed  to  declare  upon  this  information 
of  insanity  as  a  contract,  and  from  all  these 
reasons  it  follows  that  in  the  determination 
of  this  case  we  are  confined  solely  to  the 
question  above  stated. 

The  statute  under  which  the  liability  of 
the  plaintiff  in  error  is  claimed  to  have  arisen 
is  chapter  40,  Comp.  Stat.  Neb. ,  particularly 
section  48,  which  is  in  the  language  follow- 
ing :  **  tiec,  48.  The  provision  herein  made 
for  the  support  of  the  insane  at  public  chari^e 
shall  not  be  construed  to  release  the  estate 
of  such  persons,  nor  their  relatives,  from  lia- 
bility for  their  support,  except  from  the  cost 
of  board,  care,  and  treatment  while  in  the 
hospitals  of  the  state,  which  cost  of  board, 
care,  and  treatment  shall  be  borne  by  the 
state ;  and  the  commissioners  of  the  several 
counties  are  authorized  and  empowered  to 
collect  from  the  property  of  such  patients, 
or  from  any  person  or  persons  legally  bound 
for  their  support,  any  sum  paid  by  the  county 
in  their  behalf,  as  herein  provided;  and  the 
certificate  from  the  superintendent,  and  the 
notice  from  the  auditor  of  state,  stating  the 
sums  charged  in  such  cases,  shal  1  be  presump- 
tive evidence  of  the  correctness  of  the  sums 
so  stated.  If  the  board  of  county  commis- 
sioners, in  the  case  of  any  insane  person  who 
bad  been  supported  at  the  expense  of  the 
county,  shall  deem  it  a  hardship  to  compel 
the  relatives  of  such  patient  to  bear  the  bur- 
den of  his  or  her  support,  they  may  relieve 
Bcch  relatives  from  any  part  or  all  of  such 
burden,  as  may  seem  to  them  reasonable  and 

Just."    Under  the  provisions  of  the  section 
ust  quoted  the  cost  of  the  board  and  treat* 
ment  of  the  inmates  of  the  insane  hospital 
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must  be  borne  by  the  state.  Let  ns  now  con- 
sider the  manner  and  extent  to  which  the 
state  is  entitled  to  reimbursement  for  these 
outlays.  Section  19,  art.  8,  of  the  Constitu- 
tion of  Nebraska,  requires  the  legislature 
to  make  needful  appropriations  for  tbe  ex- 
penses of  the  government  of  the  state.  Sec- 
tion 19,  article  5,  creates  and  gives  to  a  board 
so  created  general  supervision  and  control  of 
the  public  lands  and  grounds  of  the  state, 
the  state  prison,  asylums,  and  all  other  in- 
stitutions thereof,  except  those  for  educa- 
tional purposes.  These  duties  of  this  board 
are  more  fully  defined  bv  statute.  See  Comp. 
Stat.  art.  7,  ^  88.  The  governor,  auditor 
of  public  accounts,  and  treasurer  are  by  sec- 
tions 74  et  geq, ,  chistp.  77,  Comp.  Stat. ,  con- 
stituted the  state  board  of  'equalization, 
which  decides  each  year  upon  the  rate  of 
state  tax,  and  equalizes  and  makes  the  levy 
thereof  throtighout  the  state.  By  these  state 
authorities  the  levy  of  taxes  for  the  support 
of  the  insane  hospital  is  required,  in  the  same 
ffeneral  mode  as  obtains  In  the  levy  of  taxes 
for  other  state  purposes.  Section  47,  c^ap. 
40,  Comp.  Stat. ,  however,  requires  the  super- 
intendent of  the  insane  hospital  to  certify  to 
the  auditor  of  state,  at  fixed  times,  *the 
amount  due  to  said  hospital  from  the  several 
counties  having  patients  chargeable  thereto; 
and  upon  notice  given  by  the  said  auditor 
to  the  county  clerks,  respectively,  of  eac^  of 
said  counties,  the  county  commissioners  must 
add  such  amount  to  the  next  state  tax  to  be 
levied  on  each  county,  and  payment  of  the 
amount  so  levied  must  be  made  into  the  state 
treasury.  To  enforce  the  performance  of  this 
duty  a  mandamus  piooeedinf  was  prosecuted 
in  this  court  against  the  defendant  in  error 
herein,  resulting  in  an  order  granting  the 
writ  as  prayed.  State  v.  DaugUu  Omnty 
Comn,  18  Neb.  801.  There  was  filed  in  that 
case  a  dissenting  opinion  by  Chief  JuHice 
Maxwell,  so  that  the  propositions  therein 
discussed  cannot,  as  yet,  be  recognized  as 
settled  beyond  question.  Indeed,  living  re- 
gard simply  to  the  weight  of  argument,  we 
believe  the  views  of  the  chief  justice  should 
have  prevailed. 

The  defendant  in  error  insists  that  the  li- 
ability fixed  upon  it  by  section  47,  chap.  40, 
Comp'  Stat.,  and  enforced  in  the  above  case, 
logically  countenances  the  provisions  of  sec- 
tion 48  of  the  last-mentioned  diapter.  As 
has  already  been  sug^ted,  the  annual  cost 
of  maintaining  the  insane  hospital  is  pro- 
vided for  by  a  general  tax,  levied  with  refer- 
ence to  the  ass^sed  valuations  of  the  respect- 
ive counties.  Airain,  by  virtue  of  section 
47,  supra^  the  amount  due  the  hospital  for 
the  care,  board,  and  treatment  of  the  insane 
must  be  paid  by  the  several  counties,  refer- 
ence being  had  to  the  amount  expended  in 
tliat  behalf  for  the  insane  properly  charge- 
able to  each  county.  Thus  it  would  seem 
tliat  the  taxpayer  has  twice  paid  taxes  for 
this  one  purpose.  The  proposition  involved 
in  this  proceeding  is  whether  or  not  a  tax- 
payer of  Douglas  county,  who  has  already, 
in  common  with  other  taxpayers,  twice  met 
the  burden  of  taxation  for  the  support  of  the 
insane,  shall  again  be  required  to  contribute 
to  the  same  end  leCiUse  of  Insanity  within 
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bts  fnmny  circle.  Tn  Bieha/rdton  County  ▼. 
Frederick,  24  Neb.  696,  the  relation  of  brother 
or  sister  to  the  afflicted  was  held  not  to  Jus- 
tify  this  special  exaction;  and  In  lUehardsan 
County  v.  Smith,  25  Neb.  767,  the  same  free- 
dom from  liability  was  adjudged  as  to  the 
cliiklren  of  the  insane.  In  the  case  at  bar 
1  he  liabi  1  ity  is  charged  by  reason  of  the  mar- 
itfil  rehition  existing  between  the  patient 
}ind  plaiutiff  in  error.  It  is  insisted  that 
this  liability  exists  because  the  husband  is 
legally  bound  for  the  maintenance  and  care 
of  his  wife.  The  eyidence  in  this  case  shows 
tliat  the  husband  never  ^failed  to  meet  these 
requirements.  It  was  upon  an  inquisition 
of  insanity,  duly  held  by  proper  county  au- 
thorities, that  Mrs.  Balawin  was  adjudged 
insane,  and  a  proper  subject  for  treatment  in 
the  insane  hospital.  In  the  language  ofi 
Reese,  Gh,  J.,  in  RichanUori  County  t.  Fred- 
erick, supra:  **  The  insane  person  is  not  con- 
sulted as  to  whether  he  shall  be  deprived  of 
his  liberty  or  not,  nor,  indeed,  are  his  friends 
or  relations.  As  is  said  in  Detatoare  County 
V.  JlicDoTuUd,  46  Iowa,  171,  the  state  reaches 
out  its  strong  arm,  and  makes  the 'insane  its 
wards,  regardless  of  the  care  which  they  may 
receive  at  home,  or  the  wishes  of  those  upon 
whom  they  are  dependent  for  their  support. 
.  .  .  Ihe  state  asserts  its  rights  for  the 
reason  an  insane  person  may  often  need  more 
than  a  mere  maintenance.  He  often  needs 
restraint,  confinement,  medical  attendance, 
and  peculiar  care  and  treatment.  Society  is 
entitled  to  be  protected  and  relieved  against 
him,  and  when  this  is  so  the  state  very  prop- 
erly takes  char/^e  of  him,  and  makes  him  its 
ward."  We  know  of  no  principle  of  equity 
or  justice  that  under  tnese  circumstances 
would  imply  a  contract  by  the  husband  to 
answer  for  the  treatment  of  his  wife,  fur- 
nished by  the  state  in  the  interest  of  the  gen- 
eral public.  It  would  seem  that  the  public 
thus  benefited  should  defray  all  expenses  in- 
curred for  its  protection.  Certainly,  the  hus- 
band is  not  liable  therefor,  unless  by  virtue 
of  the  statute  already  quoted.  As  has  already 
been  intimated,  perhaps,  we  more  than  doubt 
the  existence  of  an  enforceable  statutory  11- 
abi  1 1  ty .  The  husband  has  al ready  t w  i ce  pai d 
for  the  maintenance  of  the  insane  hospital. 
This  was  upon  his  property.     If  he  is  re- 

auired  to  pay  for  the  treatment  of  his  wife, 
lis  payment  is  just  as  much  a  compulsory 
contribution  to  the  maintenance  of  the  insane 
hospital  as  was  either  of  the  others.  It  is, 
in  fact,  another  form  of  taxation  for  the  same 
purpose.  The  rii^ht  to  levy  taxes  can  only 
be  justified  as  being  necessary  for  the  per- 
formance of  its  functions  by  the  state.  No 
tax  can  be  legally  levied  for  any  purposes 
foreign  to  those  functions,  and  even  that  far 
taxation  is  tolerated  only  from  the  necessities 
of  the  case.  The  collection  of  unnecessarv 
revenues  by  the  state  is  not  taxation.  It  fs 
robbery.  The  plaintifl^  in  error  has  already 
paid  his  full  proportion  towards  the  main- 
tenance of  the  insane  hospital.  More  than 
that  the  authorities  cannot  constitutionally 
exact.  Suppose  the  taxes  under  consideration 
had  been  levied  for  school  purposes.  Could 
any  principle  be  found  that  would  justify  a 
statutory  requirement  that  a  certain  class  of 

L.R.A* 


taxpayers  should.  In  addition  to  the  common 
buraen,  be  reouired  to  pay  a  special  tax  per 
eapitaf  Manifestly,  such  a  procedure  would 
be  wholly  unjustifiable,  even  where  the  com- 
mon tax  is  unequal  to  the  requirement  for 
school  purposes.  How  much  more  glaring 
the  iniustice  where  the  taxpayer  has  already 
contributed  his  full,  fair  proportion  of  all 
that  is  necessary  1  A^in,  suppose  the  state 
constructs  a  work  of  internal  improvement, 
which,  of  necessity,  adds  value  to  neighbor- 
ing property.  Could  the  owner  of  such  ben- 
efited property,  witii  any  justice,  be  required 
to  pay  a  special  tax  on  account  of  this  in- 
crement,  in  addition  to  his  payment  of  as- 
sessments common  to  all  property  within  the 
state?  No  one  would  justify  such  a  system 
of  assessments,  and  yet,  in  principle,  it  dif- 
fers little  from  that  under  consideration. 
The  statute  which  purports  to  authorize  the 
recovery,  from  the  persons  legally  bound  for 
the  support  of  an  insane  person,  of  the  sum 
paid  by  the  county  for  the  care  and  treat- 
ment of  such  insane  person  at  the  insane  hos- 
pital of  this  state,  when  such  care  and  treat- 
ment have  been  furnished  upon  the  finding 
of  the  proper  commissioners  of  the  coimty, 
for  the  reasons  stated,  is  in  conflict  with  sec- 
tion 1,  article  9,  of  the  Constitution,  and  is 
therefore  inoperative,  in  so  far  as  it  purports 
to  confer  said  right  of  action  upon  the  county. 

Tfie  judgment  of  the  Distriei  Court  is  revereed. 

Judgment  accordingly. 

The  other  commissioners  concur. 


LINCOLN   RAPID   TRANSIT  CO.,  Fff. 

in  Err,, 
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*!•   The  praattn^  of  a  franchise  hy  the 
electors  of  a  city  to  a  corporation  to 

build  and  operate  a  street  railway  in  the  streets 
of  the  city  does  not  exempt  the  street-railway 
company  from  liability  for  lojurles  caused  hy  Its 
neffllgrenoe,  whether  such  neffHirenoe  consists  In 
the  Improper  and  careless  management  of  Its 
property,  or  In  the  character  of  the  motive  power 
employed  in  propelling  its  cars. 

8.  When  one  is  placed  hgr  the  neerli* 
g^enee  of  another  in  a  situation  of  peril* 

bis  attempt  to  escape  danger,  even  by  domg  an 
act  which  Is  also  dangerous,  and  from  which  in* 

*Headnotes  by  Baoan,  a 

NOTB.— The  clear  declaration  of  the  opinion  In 
the  above  case  that  even  If  authority  to  propel  its 
cars  by  steam  Is  given  to  a  street  railroad  company 
that  Its  franchise  will  not  excuse  it  from  liability 
for  negligence  **ln  tbe  character  of  the  motive 
power  employed,**  and  the  statement  that  to  put  a 
steam  engine  on  a  street  railway  in  streets  con* 
stantly  filled  with  people  evinces  a  reckless  disre- 
gard and  utter  contempt  for  the  lives  and  limbs 
of  human  beings,  clearly  show  that  the  court  re- 
gards tbe  use  of  steam  on  a  street  railway  as  neg* 
llgence  per  se  In  certain  circumstances  even  if  the 
company*8  franchise  allows  the  use  of  steam  as  a 
motive  power.  The  case  is  in  this  partioolar  a 
novel  oneii 
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farj  resiHtB,  is  Dot  oontrTbutorj  oeffliireBoe  rach 
M  will  prevent  him  from  recovering  for  an  in- 
jury, if  the  attempt  was  one  such  as  a  person  aot- 
inir  with  ordinary  prudence  miffht,  under  Ihe 
ciroumstances,  make. 

aune  89, 1896.) 

ERBOR  to  the  District  Court  for  Lancaster 
CouDty  to  review  a  JudgmeDt  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    JJftrmed. 

The  facts  are  stated  in  the  commissioner's 
opioion. 

Mturs.  Webster,  Rose  A  Fisherdick 
for  plaintiff  in  error. 

Messrs.  Adajns  A  Scott  and  L  W.  Laiis- 
Inff,  for  defendant  in  error: 

When  the  whole  transaction  is  the  occur- 
rence of  a  moment,  a  man  is  not  to  be  held 
responsible  if  he  errs  as  to  the  estimate  of  the 
danger  that  confronts  him. 

GoodricJi  v.  New  York  Oent  dk  H,  R.  R.  Ch. 
6  L.  R.  A.  750. 116  N.  Y.  898, 15  Am.  St.  Rep. 
410;  South  West  Imp.  Co,  v.  Smith,  86  Va.  806, 
17  Am.  St  Rep.  59;  Ptnnsylwinia  Co.  v.  Stege- 
meier,  118  Ind.  805. 

The  only  limitation  to  the  rule  laid  down 
that  a  person  in  a  perilous  position  is  not'  re- 
sponsible for  negligent  acts  is,  that  he  got  ift 
such  perilous  position  without  his  own  lauit. 

Aiken  v.  JPennsplcania  R,  Ch,  180  Pa.  880, 
17  Am.  St.  Rep.  775;  Duane  v.  Chicago  A  N, 
W.  R.  Co.  72  Wis.  523;  Ladd  v.  Fwier,  81  Fed. 
Rep.  827;  Brown  v.  Central  Pae.  R.  Co.  (Cal.) 
Jan.  8,  1887;  Knapp  v.  Sioux  City  d  P.  R,  Co. 
65  Iowa,  91,  54  Am.  Rep.  1;  St.  Louis,  1.  M. 
dS.R.  Co.  V.  White,  48  Ark.  495. 

One  who  through  the  mismanagement  of 
the  train  is  alarmed,  and  in  his  frisht  or  anx- 
iety leaps  from  the  car,  is  not  to  be  charged 
with  contributorv  negligence. 

Filsr  V.  New  Tork  Cent.  22:  O).  49  N.  T.  47, 
10  Am.  Rep.  827. 


_  U  C,  filed  the  following  opinion: 
Mrs.  Nichols  sued  the  Lincoln  Rapid 
Transit  Company  in  the  district  court  of  Lan- 
caster county,  and  in  her  petition  alleged 
that  the  transit  company  was  a  corporation, 
and  owned  and  operated  a  street  railway  in 
the  city  of  Lincoln  ;  that  said  street  railway 
was  operated  by  running  a  steam  engine  on 
and  along  its  track,  with  coaches  attached : 
that  said  engine  is  frightful  to  horses  and 
teams  coming  in  view  of  or  passing  near  it, 
all  of  which  was  well  known  to  the  transit 
company ;  that  there  ¥'as  a  larre  and  almost 
constant  travel  in  waffons,  buggies,  car- 
riages, and  other  vehicles  drawn  by  horses 
on  the  streets  used  by  the  transit  company, 
which  was  well  known  to  it ;  that  on  the  5th 
day  of  July,  1890,  and  prior  thereto,  the 
transit  companv  wrongfully  and  without 
ri^ht,  and  negligently  and  carelessly,  ran 
said  engine  and  cars  along  certain  streets  of 
said  city  of  Lincoln,  on  which  streets  there 
was  constant  travel,  as  above  stated;  that 
on  said  date,  while  she  was  driving  along 
Twelfth  street  in  said  city,  in  a  bu^j;y  drawn 
by  a  gentle  and  quiet  horse,  the'  transit 
company  wrongfully,  negligently,  and  care- 
lessly, and  without  warning,  ran  said  engine 
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to  and  within  the  immediate  vicinity  of  die 

glace  where  she  was  driving  said  horse ;  that 
e  became  suddenly  frightened  and  unman- 
ageable, and  in  said  fright  upset  said  buggy, 
and  threw  her  upon  the  track  and  ground, 
and  greatly  injured  her.  The  transit  com- 
pany pleaded  to  this  petition  three  defenses : 
(1)  A  denial  of  negligence  on  its  part;  (2) 
a  franchise  from  the  electors  of  the  city  of 
Lincoln  to  operate  its  street  rail  way;  (8)  con- 
tributory negligence  on  the  part  of  Mra. 
Nichols.  There  was  a  trial  to  a  jury,  with 
a  verdict  and  Judgment  for  Mrs.  Nichols,  and 
the  transit  compajay  brings  the  case  here,  ami 
assigns  as  errors  the  refusing  of  instructions 
requested  by  it,  the  giving  of  instructions 
objected  to  by  it,  and  that  the  evidence  does 
not  sustain  the  verdict. 

The  instructions  requested  by  the  transit 
company  and  refused  are  as  follows :  **  (A) 
If  the  jury  find  that  the  plaintiff  had  a  frac- 
tious or  skittish  horse,  or  that  the  plaintiff 
was  not  a  proper  driver  of  tiie  horse  that  was 
hitched  to  her  vehicle,  they  will  find  for  the 
defendant.  (5)  If  the  jury  find  that  plain- 
tiff, by  her  incompetence  as  a  driver,  or  by 
carelessness  in  any  way,  contributed  to  the 
accident,  the  lury  will  find  for  the  defend- 
ant. (6)  If  the  jury  find  ^at  horses  gener- 
ally are  not  frightened  by  the  motor  engine 
of  the  defendant,  and  that  the  madiine  was 
operated  with  ordinary  and  usual  care  at  the 
time  of  the  accident,  th^  will  find  for  the 
defendant.  If  the  jury  find  that  the  plain- 
tiff's horse,  while  yet  a  considerable  distance 
from  the  motor,  evinced  alarm,  and  a  tend- 
ency to  be  frightened,  or  become  unmanage- 
able, then  it  was  the  duty  of  the  plaintifTto 
have  turned  about,  and  to  have  done  all  she 
could  to  have  avoided  the  accident ;  and,  if 
the  jury  find  that  the  plaintiff  did  not  so  do, 
they  will  find  for  the  defendant." 

The  fourth  was  correctly  refused.  Whether 
Mrs.  Nichols'  horse  was  ntictious  or  skittish, 
or  whether  she  was  a  proper  driver,  were 
proper  questions  for  the  lury  to  consider 
m  determining  whether  Mrs.  Nichols  was 
guilty  of  contributory  negligence,  lliis  in- 
struction leaves  out  entirely  the  element  of 
negligence  on  the  part  of  the  transit  company. 
If  the  negligence  of  the  transit  company  was 
the  proximate  cause  of  Mrs.  Nichols'  injury, 
the  fact  of  her  horse  being  fractious  or  skit- 
tish, or  she  a  poor  driver,  would  not  relieve 
the  transit  company  from  liability.  Again, 
the  trial  judge,  in  the  tenth  paragraph  of  his 
charee  to  the  jury,  told  them:  ^If  you 
should  find  from  the  evidence  that  the  horse 
driven  by  plaintiff  was  a  fractious  or  skittish 
horse,  or  that  the  plaintiff  was  not  a  proper 
driver  of  said  horse,  then  plaintiff  would  be 
guilty  of  negligence  in  driving  the  horse  in 
the  vicinity  of  the  motor,  and  could  not  re- 
cover." So  it  appears  that  the  transit  com- 
pany has  had  the  benefit  of  the  instruction 
which  it  claims  was  erroneously  refused. 
Certainly  the  transit  company  was  not  en- 
titled to  an  instruction  so  bioad  as  the  one 
that  was  f^iven. 

As  to  instruction  No.  5,  asked  by  the 
transit  company  and  refused,  this  was  also 
substantially  given  in  paragraph  No.  10  of 
tne  court's  charge,  and  it  was  also  covered  by 


1003. 


Lincoln  Rai'id  Tbanbit  Co.  y.  Nicuolb. 


853 


instruction  No.  7  given  to  the  Jury  at  the 
lequest  of  the  transit  company.  That  in- 
•tniction  reads  as  follows :  "  If  the  jury  find 
that  plaintiff,  after  she  found  that  her'borse 
was  alarmed  at  the  motor,  used  her  whip,  or 
otherwise  endeavored  to  force  her  horse  for- 
ward towards  the  motor,  and  compelled  him 
to  approach  the  object  that  frightened  him, 
such  conduct  is  nejrligence  on  plaintiff's 
part,  and  they  will  find  for  the  defendant." 

As  to  instruction  No.  6,  requested  by  the 
transit  company  and  refused,  it  was  substan- 
tially given  by  the  trial  judge  in  the  latter 
part  of  paragraph  No.  10  of  his  charee  to 
the  jury,  as  follows:  "And  further,  if  ^ou 
should  find  from  the  evidence  tliat  plaintiff's 
horse,  while  yet  a  considerable  distance  from 
the  motor,  evinced  alarm,  and  a  tendency  to 
be  frightened,  and  threatened  accident,  then 
it  was  the  duty  of  tl^e  plaintiff  to  turn  about, 
if  she  could  have  done  so,  and  to  have  done 
all  she  could  to  avoid  accident,  or  all  that  a 
Teasonably  prudent  person  would  have  done 
under  the  circumstances ;  and  if  vou  should 
find  from  the  evidence  that  the  plaintiff  did 
not  do  so,  then  she  would  be  guilty  of  such 
contributory  negligence  as  would  prevent  her 
recovering." 

Complaint  is  also  made  because  the  court 
fi;ave  to  the  jury  the  following  instruction : 
*  Whether  or  not  horses  are  generally  fright- 
ened by  the  motor  engine  of  the  defendant  is 
A  matter  that  jou  may  take  into  considera- 
tion in  determining  the  negligence  of  the  de- 
fendant in  causing  the  accident  complained 
of,  or  the  contributory  negligence  of  the 
plaintiff  as  to  her  actions  in  the  vicinity  of 
the  motor.  ^  Suffice  it  to  sav  that  there  was 
DO  error  in  the  giving  of  this  instruction. 

The  transit  company  also  claims  that  the 
4iourt  erred  in  givingto  the  jury  the  follow- 
ing instruction:  "Third.  When  a  plain- 
tiff, throujifh  the  negligence  of  defendant,  is 
placed  in  a  situation  where  he  must  udopt  a 
perilous  alternative,  or  where,  in  the  terror 
of  an  emergency  for  which  he  is  not  respon- 
sible, he  acts  wildly  or  negligently,  and 
suffers  in  consequence,  such  negligent  con- 
<luct,  under  the  circumstances,  is  not  con- 
tributory negligence,  for  the  reason  that  per- 
sons in  great  peril  are  not  to  be  required  to 
exercise  all  that  presence  of  mind  and  care- 
fulness that  are  justly  required  of  a  careful 
and  prudent  man  under  ordinary  circum- 
stances.** This  instruction  told  the  jurv, 
in  effect,  that  if  they  found  that  Mrs.  Nich- 
ols, while  placed  in  a  dangerous  situation 
through  the  transit  company's  nejifli^ence, 
was  frierhtened  and  in  terror,  and  acted  care- 
lessly and  was  injured,  her  conduct,  under 
such  circumstances,  was  not  contributory 
negligence ;  as  a  person  in  great  peril  Is  not 
required  to  exercise  the  care  demanded  of  a 
-careful  person  imder  ordinary  circumstances. 
^A  choice  of  evils  ma;^  often  be  all  that  is 
left  to  a  man,  and  he  is  not  to  blame  if  he 
•chooses  one,  nor  if  he  chooses  the  greater,  if 
he  is  in  circumstances  of  difficulty  and  dan- 

fer  at  the  time,  and  compelled  to  decide 
urriedly."  Gumz  v.  OMctigo,  8i,  P.  <fe  M. 
M.  Co,  53  Wis.  672;  Qiegnst  v.  Amot,  10 
Ho.  App.  IVt ;  WiUon  v.  Mrtheni  Pac,  R. 
Oo.  26  Minn.  278,  87  Am.  Rep.  410 ;  Cuyler 
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V.  Decker,  20  Hun,  173.  "  When  one  is  placed 
bv  the  negligence  of  another  in  a  situation 
of  peril,  his  attempt  to  escape  danger,  even 
by  doing  an  act  which  is  also  dangerous,  and 
from  which  injury  results,  is  not  contrib- 
utory negligence,  such  as  will  prevent  him 
from  recovering  for  an  injury,  if  the  attempt 
was  one  such  as  a  person  acting  with  or- 
dinary prudence  might,  under  the  circum- 
stances, make."  (Jook  v.  ParJiam,  24  Ala. 
21 ;  Karr  v.  Parht,  40  Cal.  188 ;  Wesley  City 
Goal  Co,  ▼.  Healer,  84  111.  126 ;  Chicago  ^  A. 
H.  Co.  V.  Becker,  76  111.  25 ;  Frink  v.  Potter, 
17  111.  406 ;  lAnnehan  v.  Sampson,  126  Mass. 
506,  80  Am.  Rep.  692 ;  Pennsylvania  E.  Co. 
V.  Werner,  89  Pa.  59;  Wilson  v.  Ii/ort?iem 
Pac.  B.  Ch.  supra;  Stokes  v.  Saltenstall,  88 
U.  S.  18  Pet.  181,  10  L.  ed.  115 ;  Stickney  v. 
Maidstone,  30  Vt.  788 ;  Page  v.  Bucksport,  64 
Me.  51.  And  this  is  the  true  rule,  though 
a  person  would  not  have  been  injured  had  he 
not  made  an  attempt  to  escape  the  threatened 
danger.  Iron  R,  Co,  v.  Mowery,  86  Ohio  St. 
418;  Wilson  v.  Northern  Pae,  B,  Co,  supra/ 
Schultz  V.  Chicago  dh  N.  W.  B.  Go.  44  Wia. 
688;  Gurru  v.  Chicago,  St.  R  db  M.  B.  Co. 
supra.  When  the  accident  occurred.  Mrs. 
Nichols  and  the  transit  company's  engine 
were  approaching  one  another,  and  the  con- 
tention of  the  transit  company  Is  that  Mrs. 
Nichols  should  have  turned  about  and  made 
an  effort  to  escape,  and,  in  not  doing  so,  she 
was  guiltjr  of  contributory  negl licence.  The 
evidence  is  that  on  one  side  of  the  street 
stones  were  piled  up  for  curbing  purposes, 
and  she  could  not  turn  out  on  that  side.  To 
turn  the  other  way,  she  would  have  to  cross 
the  street  railway  track  in  front  of  the  coming 
locomotive.  That  she  was  frightened,  her 
horse  terrified,  and  practically  unmanage- 
able. Had  she  attempted  to  cross  the  track, 
and  been  struck  when  crossing,  that  would 
have  been  alleged  here  as  contributory  neg* 
ligence.  She  may  not  have  chosen  the  wiser 
or  safer  course.    The  trial  judge  told  the 

iury:  "If  you  should  find  that  plaintiff's 
orse,  while  ^et  a  considerable  distance  from 
the  motor,  evinced  alarm,  and  a  tendency  to 
be  frightened,  and  threatened  accident,  then 
it  was  the  duty  of  the  plaintiff  to  turn  about, 
if  slie  could  have  done  so,  and  to  have  done 
all  she  could  to  avoid  the  accident,  or  all 
that  a  reasonably  prudent  person  would  have 
done  under -the  circumstances;  and  if  jom 
should  find  from  the  evidence  that  the  plain- 
tiff did  not  do  so,  then  she  would  be  guilty 
of  such  contributory  negligence  as  would 
prevent  her  recovery. "  The  instruction  com- 
plained of,  then,  while  not  very  happily  ex- 
pressed, stated  the  law  correctly,  and  was 
properly  given,  in  view  of  paragraph  No. 
10  of  the  charge  of  the  trial  judge. 

The  transit  company  insists  tnat  the  ver- 
dict of  the  jur^  is  not  supported  by  the  evi- 
dence, and  this  assumption  is  based  on  the 
contention  that  the  evidence  shows  no  neg- 
ligence on  the  part  of  the  company.  The 
groimds  of  negligence  charged  to  the  transit 
company  by  Mrs.  Nichols  in  her  petition 
were  that  it  operated  its  street  railway  by 
running  a  steam  engine  on  it>s  track  through 
a  populous  part  of  the  city  of  Lincoln,  and 
on  streets  in  which  there  was  constant  travel 


MA88ACH08BTT8  SUPBBMB  JUDICIAL  COUBT. 


Jvsm, 


of  vehicles  drawn  bv  horses,  and  that  said 
steam  engine  was  of  itself  frightful  to  horses, 
and  that  on  the  day  of  the  accident  the  trans- 
It  company  negligently  and  carelessly  and 
without  warning  ran  the  engine  in  the  im- 
mediate vicinity  of  herself  and  horse,  and 
so  frightened  the  latter  that  he  became  un- 
manageable, upset  her  buggy,  and  injured 
her.  Tiie  transit  company,  in  its  answer, 
said :  **  Denies  that  its  character  of  machin- 
ery is  friirhtful  to  horses ;  denies  that  on  July 
5,  1890,  it  negligently  or  carelesslv  ran  its 
motor,  and  denies  that  it  wrongfully,  neg* 
ligently,  or  carelessly,  and  without  wamin|(, 
ran  its  engine  to  the  vicinity  where  plaintiff 
was  driving,  or  that  her  horse  became  fright- 
ened, scared,  or  unmanageable."  Here,  then, 
we  have  made  these  issues:  Whether  the 
transit  company's  steam  engine  was  fright- 
ful to  horses;  whether  it  was  negligent  to 
use  a  steam  engine  on  its  tracks  through  a 
populous  city,  and  on  much  traveled  streets ; 
and  whether  the  transit  company's  servants 
in  charge  of  the  engine  and  cars  at  the  time 
of  the  accident  were  guilty  of  negligence  in 
their  management  of  the  locomotive.  There 
is  evidence  in  the  record  tending  to  support 
the  allegations  that  the  engine,  with  its 
smoke  and  steam  and  noise,  was  frightful 
to  horses.  There  was  evidence  that  at  the 
time  of  the  accident  the  engine  was  running 
fast,  and  puffins  smoke ;  that  the  persons  on 
the  engine  saw  Mrs.  Nichols  when  some  dis- 
tance away ;  saw  that  her  horse  was  fright- 
ened ;  that  the  engine  ran  within  10  feet  of 
her  horse  before  the  buggy  was  upset ;  that 


the  engine  ran  so'close  to  her  she  oould  not 
turn  and  get  away.  Of  course,  the  evidence 
on  nearly  all  these  points  was  conflicting. 
It  was  a  question  for  the  iury  to  determine. 
The  law  has  not  clothed  this  court  with  an- 
thoritv  to  find  conclusions  of  fact  in  caa&  of 
this  character.  It  is  not  necessary  to  the  sap- 
port  of  the  judgment  in  this  case  that  we 
should  decide  that  the  using  of  steam  engines 
by  the  transit  company  in  the  operation  of 
its  street  railway  was  negligence  of  itself, 
but  we  have  an  abiding  conviction  that  it 
was.  Here  was  a  large  and  populous  com- 
mercial city,  whose  streets  were  const-intly 
filled  with  persons  on  horseback,  in  buggies, 
wagons,  and  carriages;  men,  women,  and 
even  little  children,  were  using  these  streets 
for  business,  pleasure,  or  recreation.  A  cor- 
poration or  individual  who  would  put  a  steam 
engine  on  a  street  railway  in  such  streets 
must  have  done  so  with  a  reckless  disregard 
and  an  utter  contempt  for  the  lives  and  limbs 
of  human  beings.  An  examination  of  ths 
charter  of  the  transit  company  does  not  dis- 
close any  authority  for  propelling  its  street 
cars  by  steam,  and  it  is  doubtful  if  any  such 
authority  was  conferred  by  that  instrument ; 
and,  if  it  was,  the  company's  franchise  would 
not  excuse  it  from  liability  for  injuries 
caused  by  its  neffligenoe,  whether  such  neg- 
ligence consisted  in  the  mismanagement  of 
its  roads  and  cars  or  in  the  character  of  the 
motive  power  employed. 

The  judgment  of  the  Dietrict  Court  wa$  right, 
and  the  eame  U  afflrmed. 

The  other  commissioners  concur. 
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One  whose  nejneie  used  by  mistake  "in 
pablishini^  an  article  intended  to  refer  to 
another  person  of  the  same  surname  and  de- 
scription, as  to  whom  the  facts  stated  are  true, 
has  no  right  of  action  for  libel,  aithouerh  the 
article  would  be  libelous  if  it  was  intended  to  re- 
fer to  him. 

(flfolfiiet,  Jf ortoti  ana  BarJcert  J9.,  Mnent.) 
CJone  21, 1808.) 

REPORT  by  the  Superior  Court  for  Suffolk 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a  libel 


after  a  finding  by  the  court,  trying  the  case 
without  a  Jury,  in  favor  of  defendant  Judg- 
ment on  the  finding. 

One  Andrew  P.  H.  Hanson,  a  real  estate  and 
insurance  broker  in  South  Boston  became  in- 
volved in  a  difficulty  which  resulted  in  his  ar- 
rest. Defendant  published  an  account  of  it» 
but  designated  him  as  H.  P.  insiead  of  A  P. 
H.  Hanson.  H.  P.  Hanson  was  also  a  real 
estate  and  insurance  broker  in  South  Boston. 
He  brought  this  suit  to  recover  damages  for 
the  alleged  publication  of  the  libel. 

Further  facts  appear  in  the  opinion. 

Messrs,  Moulton,  I^rlikg  ib  Ijorin|f  for 
plaintiff. 

Mr.  Grant  VL  Palmer*  for  defendant: 

It  is  a  necessary  element  of  the  action  of 
libel,  that  there  be  a  defamatory  statement  of, 
and  concerning,  the  plaintiff.  If  this  be  not 
alleged,  the  declaration  is  demurrable;  it  fol- 
lows that  if  the  allegation  be  not  proved,  the 
action  fails. 


NoxB.— In  these  days  when  our  ablest  court 
•how  a  strong  tendency  to  do  Justice  even  at  the 
expense  of  ancient  fictions  and  technicalities,  and 
not  infreQuently  overrule  lon^  staDdloff  decisions 
of  their  own  merely  because  they  were  wroo^  on 
principle,  it  is  a  surprise  that  the  supreme  judicial 
oourt  of  Massachusetts  sbouid  deuy  any  remedy 
for  so  flagrant  a  wrong  to  a  person  as  the  publish- 
ing of  bis  name  although  by  mistalce  as  that  of  a 
drunk  and  disorderly  peraon  under  arrest  in  a  po- 
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lice  court  The  argument  that  he  was  not  the  per* 
son  referred  to  in  the  article  savors  of  teohnloaiitj, 
especially  in  a  case  such  as  the  present  where  no 
other  person  was  exactly  named  and  described. 
The  vigorous  dissenting  opinion  seems  much  mora 
satisfactory  and  certainly  it  is  more  in  accord  with 
the  general  principle  which  holds  people  liaUe  for 
negligent  wrongs  am  well  as  those  which  are  ini 
ttonaL 
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Odgen,  Libel  A  Slander,  g  137;  Baldwin  t. 
Bildreth,  14  Gray,  281;  McOdUum  ▼.  LamHe, 
146  Man.  284. 

Id  this  case,  it  was  proved  and  is  found  aa 
fact,  tliat  the  article  did  not  refer  to  the  plain- 
tiff. This  finding  must  stand,  unless  it  can 
now  be  said  that,  as  matter  of  law,  there  was 
no  evidence  to  sustain  it. 

Alger  y.  NtMrth  End  8a/o.  Bank,  146  Mass. 
418. 

That  the  article  contains  a  name  similar  to 
that  of  the  plaintiff,  is  merely  prima  fade  proof 
that  be  is  the  person  referred  to. 

Hurlesf  y.  FaU  Biter  Dailp  Harold  Pub.  Co, 
188  Mass.  884. 

The  identity  of  the  person  referred  to  in  a 
libel  is  a  question  of  fact. 

MiUer  v.  BuUer,  6  Cush.  71,  62  Am.  Dec. 
768;  Leonard  y.  AUen.  11  Cush.  241. 

Knowltoiif  /.,  delivered  the  opinion  of 
the  court: 

The  defendant  published  in  its  newspaper 
an  article  describini;  the  conduct  of  a  prisoner 
brought  before  the  municipal  court  of  Boa- 
ton,  and  the  proceedings  of  the  court  in  the 
case,  designating  him  as  "H.  P.  Hanson,  a 
real-estate  and  insurance  broker  of  South 
Boston."  He  was  in  fact  a  real -estate  and 
insurance  broker  of  South  Boston,  and  the 
article  was  sutwtantially  true,  except  that  he 
should  have  been  called  A.  P.  H.  Hanson, 
instead  of  H.  P.  Hanson.  The  plaintiff,  H. 
P.  Hanson,  is  also  a  real -estate  and  insurance 
broker  in  South  Boston,  and  in  writing  the 
article  the  reporter  used  his  name  by  mis- 
take. The  iustice  of  the  superior  court,  be- 
fore whom  the  case  was  triea  without  a  iury, 
^ found  as  a  fact  that  the  alleged  libel  de- 
clared on  by  the  plaintiff  was  not  published 
by  the  defendant  of  and  concerning  the  plain- 
tiff;" and  the  only  question  in  the  case  is 
whether  this  finding  was  erroneous,  as  a  mat- 
ter of  law.  In  a  suit  for  libel  or  slander  it 
is  always  necessary  for  the  plaintiff  to  allege 
and  prove  that  the  words  were  spoken  or 
written  of  and  concerning  the  plaintiff.  In 
Baidwin  y.  HUdreth,  14  Gray,  221,  the  dec- 
laration was  adjudged  bad  on  demurrer  be- 
cause this  al  legation  was  wanting.  The  rule 
is  reaffirmed,  and  authorities  are  cited,  in 
McCaUum  y.  Lambie,  145  Mass.  284.  The 
iona  of  declaration  prescribed  by  the  prac- 
tice act,  in  slander,  uses  the  phrase,  ^  words 
spoken  of  the  plaintiff,"  and  in  libel,  "false 
and  malicious  libel  concerning  the  plaintiff." 
Pub.  Stat.  chap.  167,  S  94. 

It  has  often  been  held  that  it  is  a  question 
of  fact  for  the  jury  whether  the  words  were 
or  were  not  spoken  or  written  ''of  and  con- 
cerning the  plaintiff."  Van  Veehten  v.  Hop- 
kins, 6  Johns.  211,  221.  4  Am.  Dec.  889; 
Gib»m  V.  WiUiams,  4  Wend.  820 ;  Smart  y. 
Blanchard,  42  N.  H.  187;  De  Armond  v. 
Armstrong,  87  Ind.  85 ;  Goodrich  y.  Davie,  11 
Met  478,  480.  481,  484 :  MUler  v.  Butler,  6 
Oush.  71,  52  Am.  Dec.  768. 

The  defendant's  meaning  in  regard  both  to 
the  person  to  whom  the  words  should  be  ap 
plied,  and  the  imputations  against  him,  Is 
always  to  be  ascertained.  In  Smart  y. 
Blanihard,  vH  eupra,  it  ia  said  that  "the 
meaning  in  this  respect  [as  to  the  person  to 
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whom  the  libel  applies]  is  undoubtedly  a. 
question  of  fact  for  the  jury. "  It  is  also  said 
that  when  the  meaning  is  ambiguous  it  i» 
incumkMut  on  the  plaintiff  "to  show  that  the 
defendant  intendea  to  apply  his  remarks  to 
the  plaintiff." 

In  Le  Fanu  y.  Maleomeon,  1  H.  L.  Cas. 
687,  which  was  an  action  for  libel,  brought 
by  copartners,  the  lord  chancellor  assumea 
that  the  plaintiffs  must  prove  "  that  the  party 
writing  the  libel  did  intend  to  alluae  to 
them."^ 

In  Pub.  Stat.,  chap.  167,  %  94,  the  rule  ia 
laid  down,  as  applicable  "in  actions  for 
written  and  print^  as  well  as  oral  slander," 
that  if  the  meaning  is  not  clear  there  must 
be  innuendoes  to  make  the  words  intelligible, 
"in  the  same  sense  in  which  they  were- 
spoken. "  Ohenery  y.  Goodrich,  98  Mass.  224, 
^,  assumes  that  it  must  appear  that  the 
plaintiff  was  referred  to  in  the  publication ; 
and  Young  y.  Cook,  144  Mass.  88,  is  of  simi- 
lar import.  Odgers  on  Libel  and  Slander 
(p.  127)  discusses  the  topic,  "Certainty  as  to- 
the  Person  Defamed. " 

In  Com,  y.  Knedand,  20  Pick.  206,  216 ; 
Ohi^  Justice  Shaw  says  that  in  actions  of  libel 
and  slander  it  is  the  general  rule  that  "  the- 
language  shall  be  construed  in  the  sense  ia 
which  the  writer  or  speaker  intended  it." 

In  Smith  y.  Ashieff,  11  Met.  867,  45  Am. 
Dec.  216,  the  necessity  of  proving  the  de- 
fendant's actual  intention  in  regard  to  the- 
person  referred  to  was  affirmed  much  more- 
strong  ly  than  there  is  any  occasion  to  affirm 
it,  and  perhaps  more  strongly  than  we  should 
be  prepared  to  affirm  it,  in  the  present  case. 
It  was  held  that  the  publisher  of  a  news* 

f^aper,  containing  an  article  which  he  be- 
ieved  to  be  a  fictitious  narrative  or  mere 
fancy  sketch,  was  not  liable  to  the  plaintiff, 
although  the  article  was  libelous,  and  waa^ 
Intended  by  the  writer  to  be  applied  to  the 
plaintiff.     The  court  said  that  in  such  a  case 
the  writer  alone  was  responsible.     In  every 
action  of  this  kind  the  fundamental  questioa 
is,  what  is  the  meaning  of  the  author  of  the 
alleged  libel  or  slander,  conveyed  by  the 
words  used,  interpreted  in  the  light  of  all 
the  ciroumstances?    The  reason  of  this  is  ob- 
yious.    Defamatory  language  is  harmful  only 
as  it  purports  to  be  the  expression  of  the- 
thought  of  him  who  uses  it.    In  determining 
the  effect  of  a  slander  the  questions  involved 
are :    What  is  the  thought  intended  to  be  ex* 
pressed?   and  how  much  credit  should  be- 
given  to  him  who  expresses  it?    The  essence 
of  the  wrong  is  the  expression  of  what  pur- 
ports  to  be  the  knowledge  or  opinion  of  him 
who  utters  the  defamatory  words,  or  of  some 
one  else,  whose  language  he  repeats.    His 
meaning,  to  be  ascertained  in  a  proper  way, 
is  what  gives  character  to  his  act,  and  makea- 
it  innocent  or  wrongful.     The  damages  de- 
pend chiefly  upon  the  weight  which  is  to  be- 
given  to  his  expression  of  his  meaning,  and 
all  the  questions  relate  back  to  the  ascertain- 
ment of  his  meaning. 

In  the  present  case  we  are  concerned  only 
with  the  meaning  of  the  defendant  in  regaid 
to  the  person  to  whom  the  language  of  the* 
published  article  was  to  be  applied,  and  tho- 
question  to  be  decided  is,  how  may  his  mean- 
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log  legitimately  be  ascertained?  Obviously, 
in^the  first  place,  from  the  language  used; 
-and,  in  construing  and  applying  the  lan- 
guage, the  circumstances  under  which  it  was 
written,  and  the  facts  to  which  it  relates, 
are  to  be  considered,  so  far  as  they  can 
readily  be  ascertained  by  those  who  read  the 
words,  and  who  attempt  to  find  out  the 
meaning  of  the  author  in  regard  to  the  person 
of  whom  they  were  written.  It  has  often 
been  said  that  the  meaning  of  the  language 
is  not  necessarily  that  which  it  may  seem  to 
have  to  those  who  read  it  as  strangers,  with- 
out knowledge  of  facts  and  circumstances 
which  give  it  color  and  aid  in  its  interpreta- 
tion, but  that  which  it  has  when  read  m  the 
light  of  events  which  have  relation  to  the 
utterance  or  publication  of  it. 

For  the  purposes  of  this  case  it  may  be  as- 
sumed, in  favor  of  the  plaintiff,  that  if  the 
language  used  in  a  particular  case,  inter- 
preted In  the  light  of  sach  events  and  cir- 
oumstances  attending  the  publication  of  it 
«s  could  readily  be  ascertained  by  the  pub- 
lic, is  free  from  ambigaity  in  regard  to  the 
person  referred  to,  and  points  clearly  to  a 
well-known  person.  It  would  be  held  to  have 
been  published  concerning  that  person,  al- 
though the  defendant  should  show  that, 
through  some  mistake  of  fact,  not  easily  dis- 
ooverable  by  the  public,  he  had  designated 
in  his  publication  a  person  other  than  the 
one  whom  he  intended  to  desiniate.  It  may 
well  be  held  that  where  the  language,  read 
in  connection  with  all  the  facts  and  circum- 
ttances  which  can  be  used  in  its  interpreta- 
tion, is  free  from  ambiguity,  the  defendant 
will  not  be  permitted  to  show  that  through 
ignorance  or  mistake  he  said  something, 
either  by  way  of  designating  the  person,  or 
making  assertions  about  him,  different  from 
that  which  he  intended  to  say ;  but  his  true 
meaning  should  be  ascertained,  if  it  can  be, 
with  the  aid  of  such  facts  and  circumstances 
of  the  publication  as  may  easily  be  known 
by  those  of  the  public  who  wish  to  discover 
it.  Whether  the  defendant  should  ever  be 
permitted  to  state  his  undisclosed  intention 
in  regard  to  the  person  of  whom  the  words 
are  used  may  be  doubtful.  If  language  pur- 
porting to  be  used  of  only  one  person  would 
refer  equally  to  either  of  two  aifferent  per- 
aons  01  the  same  name,  and  If  there  were 
nothing  to  indicate  that  one  was  meant,  rather 
than  the  other,  there  is  good  reason  for  hold- 
ing that  the  defendant's  testimony  in  regard 
to  his  secret  intention  might  be  received,  but 
perhaps  such  a  case  is  hardly  supposable. 
Odgers,  in  his  book  on  Libel  and  Slander, 
(p.  129,)  says:  ''So,  if  the  words  spoken  or 
written,  though  plain  in  themselves,  apply 
equally  well  to  more  persons  than  one,  evi- 
•dence  may  be  given  of  both  the  cause  and 
occasion  of  publication,  and  of  all  the  sur- 
rounding circumstances  affecting  the  relation 
between  the  parties,  and  also  any  statement 
or  declaration  made  by  the  defendant  as  to 
the  person  referred  to. " 

In  Beg,  y.  Barnard,  48  J.  P.  127,  when  it 
was  uncertain  whether  the  libel  referred  to 
the  complainant,  or  not,  and  when  the  Ian- 
i;uage  was  applicable  to  him.  Lord  Chief  Jus- 
tice  Gockburn  held  the  affidavit  of  the  writer, 
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that  he  did  not  mean  Mm,  but  seme  one  else, 
to  be  a  suflicient  reason  for  refusing  process. 

In  De  Armond  v.  AmutroTig,  37  Ind  85, 
evidence  was  received  of  what  the  witnesses 
understood  in  regard  to  the  person  referred 
to. 

In  Smart  v.  Blanchard,  42  N.  H.  187,  it 
is  stated  that  extrinsic  evidence  is  to  be  re- 
ceived ^to  show  that  the  defendant  intended 
to  apply  his  remarks  to  the  plaintiff,"  when 
his  meaning  is  doubtful.  Ovodrieh  v.  2>a«M, 
11  Met.  478,  480,  481,  484,  and  MiUer  v. 
Butler,  6  Gush.  71,  52  Am.  Dec.  768,  are  of 
similar  purport.  See  also  BarweU  v.  AdJdm, 
1  Man.  «!b  G.  807 ;  Knapp  v.  FuUer,  55  Vl 
811,  45  Am.  Uep.  618 ;  Com.  v.  Morgan,  107 
Mass.  109,  201. 

If  the  defendant's  article  had  contained 
anything  libelous  against  A.  P.  H.  Hanson, 
there  can  be  no  doubt  that  be  could  have 
maintained  an  action  against  the  defendant 
for  this  publication.  The  name  used  is  not 
conclusive  in  determining  the  meaning  of 
the  libel  in  respect  to  the  person  referred  to. 
It  is  but  one  fact  to  be  considered  with  other 
facts  upon  that  subject.  Fictitious  names 
are  often  sued  in  libels,  and  names  similar  to 
that  of  the  person  intended,  but  differing 
somewhat  from  it.  A.  P.  H.  ELanson  could 
have  shown  that  the  description  of  him  by 
name,  residence,  and  occupation  was  perfect, 
except  the  use  of  Uie  initials  ^'H.  P."  instead 
of  *'A.  P.  H.  ;"  that  the  article  referred  td 
an  occasion  on  which  be  was  present,  and 
gave  a  description  of  conduct  of  a  prisoner, 
and  of  proceedings  in  court,  which  w£s  cor- 
rect in  Its  application  to  him,  and  no  one 
else.  The  internal  evidence,  when  applied 
to  facts  well  known  to  the  public,  would 
have  been  ample  to  show  that  the  language 
referred  to  him,  and  not  to  the  person  whose 
name  was  used.  So,  in  the  present  suit,  the 
court  had  no  occasion  to  rely  on  the  testimony 
of  the  writer  as  to  the  person  to  whom  the 
language  was  intended  to  apply.  The  lan- 
guage itself,  in  connection  with  the  publicly 
known  circumstances  under  which  it  was 
written,  showed  at  once  that  the  article  re- 
ferred to  A.  P.  H.  Hanson,  and  that  the  name 
**  H.  P.  Hanson"  was  used  by  mistake.  As 
the  evidence  showed  that  the  words  were 
published  of  and  concerning  A.  P.  H.  Han- 
son, the  finding  that  they  were  not  published 
of  the  plaintiff  followed,  of  necessity.  The 
article  was  of  such  a  kind  that  it  referred, 
and  could  refer,  to  one  person  only.  When 
that  person  was  ascertained  it  might  appear 
that  the  publication,  as  against  him,  was  or 
was  not  libelous;  and  his  rights,  if  he 
brought  a  suit,  would  depend  upon  the  find- 
ing in  respect  to  that.  iNo  one  else  would 
have  a  cause  of  action,  even  if,  by  reason  of 
identity  of  name  with  that  used  in  the  pub- 
lication, he  might  suffer  some  harm. 

For  illustration,  suppose  a  libel  is  written 
concerning  a  person  described  as  ''John 
Smith,  of  Springfield.**  Suppose  there  an 
five  perRons  in  Springfield  of  that  name.  The 
language  refers  to  but  one.  When  we  as* 
certain,  by  legitimate  evidence,  to  which  one 
the  words  arelntended  to  apply,  he  can  main- 
tain an  action.  The  other  persons  of  the  same 
name  cannot  recover  damages  for  a  libel 
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tierely  because  of  the! r  mfsfcTtune  in  having 
r«  name  like  tbat  of  the  pNerson  libeled.  Or, 
if  the  defendant  can  Justify  by  proving  that 
the  words  were  true,  and  publislied  without 
Tnalice,  he  is  not  guilty  of  a  libel,  even  if, 
written  of  other  persons  of  the  same  name, 
of  whose  existence,  very  likely,  he  was 
ignorant,  the  words  would  be  libelous ;  other- 
wise, one  who  has  published  that  which,  by 
its  terms,  can  refer  to  but  one  person,  and  be 
a  libel  on  him  only,  might  be  responsible  for 
half  a  dozen  libels  on  as  many  different  per- 
sons, and  one  who  has  justifiably  published 
the  truth  of  a  person  might  be  liable  to  sev- 
eral persons  of  the  same  name,  of  whom  the 
language  would  be  untrue.  The  law  of  libel 
tias  never  been  extended,  and  should  not  be 
•extended,  to  include  such  cases. 

Whether  tiiere  should  be  a  liability  founded 
on  negligence  in  any  case  where  the  truth  is 
published  of  one  to  whom  the  words,  inter- 
preted in  the  light  of  accompanying  circum- 
-stances,  easily  ascertainable  by  those  who 
read  them,  plainly  apply,  and  when,  by  rea- 
son of  identity  of  names,  or  similarity  of 
names  and  description,  a  part  of  the  public 
might  think  them  applicable  to  another  per- 
son, of  whom  they  would  be  libelous,  is  a 
question  which  does  not  arise  on  the  plead- 
ings in  this  case.  So  far  as  we  are  aware,  no 
action  for  tuch  a  cause  has  ever  been  main- 
tained. It  is  ordinarily  to  be  presumed,  al- 
though it  may  not  always  be  the  fact,  that 
(hose  who  are  enough  interested  in  a  person 
to  be  affected  by  wlmt  is  said  about  him  will 
ascertain,  if  they  easily  can,  whether  libelous 
words,  which  purport  to  refer  to  one  of  his 
name,  were  intenaed  to  be  applied  to  him  or 
to  some  one  else. 

The  question  in  this  case— whether  the 
^words  were  published  of  and  concerning  the 
plaintiff — was  one  of  fact,  on  all  the  evi- 
dence. Unless  it  appears  that  the  matters 
•stated  in  the  report  would  not  warrant  a  find- 
ing for  the  defendant,  there  must  be  judg- 
inent  for  him,  even  if  the  finding  of  fact 
«night  have  been  the  other  way.  We  are  of 
opinion  that  the  finding  was  well  warranted, 
and  there  must  he  judgment  on  the  finding. 

HolmeSt  </.,  dissenting: 

I  am  unable  to  agree  with  the  decision  of 
the  majority  of  the  court,  and,  as  the  ques- 
tion is  of  some  importance,  in  its  bearing 
on  le^al  principles,  and  as  I  am  not  alone  in 
my  views,  I  think  it  proper  to  state  the  con- 
siaerations  which  have  occurred  to  me. 

The  first  thing  to  determine  is  what  ques- 
tion is  presented.  If  we  were  to  stop  with 
the  woras  in  which  the  conclusion  of  the  re- 
port is  couched,  there  would  be  no  question 
at  all.  **  The  court  found  as  a  fact  that  the 
alleged  libel  declared  on  by  the  plaintiff  was 
not  published  l^  the  defendant  of  or  concern- 
ing the  plaintiff. "  But  it  is  not  to  be  sup- 
posed that  a  justice  of  the  superior  court 
would  send  a  report  to  this  court  in  which 
he  did  not  intend  to  present  a  question  of 
law.  The  so-called  finding  either  is  a  rul- 
ing on  the  effect  of  me  facts  previ- 
ously found,  or,  at  least,  putting  it  in  the 
most  favorable  way  for  the  defendant,  is  a 
cf inclusion  drawn  from  those  facts   alone. 
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Whether  the  conclusion  be  one  of  fact  or  law, 
the  question  is  whether  it  is  justified  by  the 
facts  set  forth,  without  other  facts  or  evi* 
dence. 

The  facts  are  that  libelouf  matter  was  pub- 
lished in  an  article  by  the  defendant  aoout 
"H.  P.  Hanson,  a  real -estate  and  insurance 
broker  of  South  Boston ;"  that  the  plaintiff 
bore  that  name  and  description,  and,  so  far 
as  appears,  that  no  one  else  did ;  but  that  \he 
defendant  did  not  know  of  his  existence,  and 
intended  to  state  some  facts  about  one  Andrew 
P.  H.  Hanson,  also  a  real -estate  and  insur- 
ance broker  of  South  Boston,  concerning 
whom  the  article  was  substantially  true. 

The  article  described  the  subject  of  it  as 
a  prisoner  in  the  criminal  dock,  and  states 
that  he  was  fined,  and  this  makes  it  possible 
to  speak  of  the  article  as  one  describing  the 
conduct  of  a  prisoner.  But  this  mode  of 
characterization  seems  to  us  misleading.  In 
form  it  describes  the  plight  and  conduct  of 
'^H.  P.  Hanson,  a  real -estate  and  insurance 
broker  of  South  Boston."  In  order  to  give 
it  any  different  subiect,  or  to  give  the  sub- 
ject any  further  qualifications  or  description, 
you  have  to  resort  to  the  predicate,  to  the 
very  libelous  matter  itself.  It  is  not  necessary 
to  say  that  this  never  can  be  done,  but  ft 
must  be  done  with  great  caution.  The  very 
substance  of  the  libel  coniplained  of  is  the 
statement  that  the  plaintiff  was  a  prisoner 
in  the  criminal  dock,  and  was  fined.  The 
object  of  the  article,  which  is  a  newspaper 
criminal  court  report,  is  to  make  that  state- 
ment. The  test  of  it  amounts  to  nothing,  and 
is  merely  an  attempt  to  make  the  statement 
amusing.  If  an  article  should  allege  falsely 
that  A.  murdered  B.  with  a  knife,  it  would 
not  be  a  satisfactory  answer  to  an  action  by 
A.  that  it  was  a  description  of  the  conduct 
of  the  murderer  of  B.,  and  was  true  con- 
cerning him.  The  public,  or  all  except  the 
few  who  may  have  been  in  court  on  the  day 
in  question,  or  who  consult  the  criminal  rec- 
ords, have  no  wav  of  telling  who  was  the 
prisoner,  except  bv  what  is  stated  in  the 
article ;  and  the  article  states  that  it  was  **  H. 
P.  Hanson,  a  real  estate  and  insurance  broker 
of  South  Boston." 

If  we  are  right  so  far,  the  words  last  quot- 
ed, and  those  words  alone,  describe  the  sub- 
ject of  the  allegation,  in  substance  as  well 
as  in  form.  Those  words  also  describe  the 
plaintiff,  and  no  one  else.  The  only  ground, 
then,  on  which  the  matters  alleged  of  and 
concerning  that  subject  can  be  found  not  to 
beallegeaof  and  concerning  the  plaintiff, 
is  that  the  defendant  did  not  intend  them  to 
apply  to  him ;  and  the  question  is  narrowed 
to  whether  such  a  want  of  intention  is  enough 
to  warrant  the  finding,  or  to  constitute  a  de- 
fense, when  the  inevitable  consequence  of  the 
defendant's  acts  is  that  the  public,  or  that 
part  of  it  which  knows  the  plaintiff,  will 
suppose  that  the  defendant  did  use  its  lan- 
guage about  him. 

On  general  principles  of  tort  the  private 
intent  of  the  defendant  would  not  exonerate 
it.  It  knew  that  it  was  publishing  state- 
ments purporting  to  be  serious,  which  would 
be  hurtful  to  a  man,  if  applied  to  him.  It 
knew  that  it  was  using,  as  the  subject  of 
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those  statementt,  words  which  purported  to 
designate  a  particular  man,  find  would  be 
understood  by  its  readers  to  designate  one. 
In  fact,  the  words  purported  to  designate,  and 
would  be  understood  W  its  readers  to  desig- 
nate, the  plaintiff.  If  the  defendant  had 
supposed  that  there  was  no  such  person,  and 
had  intended  simply  to  write  an  amusing 
fiction,  that  would  not  be  a  defense ;  at  least, 
unless  its  belief  was  justifiable.  Without 
special  reason  it  would  hav^e  no  rieht  to  as- 
sume that  there  was  no  one  within  uie  sphere 
of  its  influence  to  whom  the  description  an- 
swered. The  case  would  be  very  like  firing 
a  gun  into  a  street,  and,  when  a  man  falls, 
setting  up  that  no  one  was  known  to  be 
there.  Com.  y.  Pieree,  188  Mass.  165,  178,  52 
Am.  Rep.  264 :  HnU's  Com,  J.  Kel.  40 ;  Bttx 
▼.  Burtafht  1  Btranire,  481 ;  Bigmaidan's  Case, 
1  Lew.  C.  C.  180  ^Beg  v.  Desmond,  11  Cor, 
C.  C.  146. 

So,  when  the  description  which  points  out 
the  plaintiff  is  supposed  by  the  defendant  to 
point  out  another  man,  whom  in  fact  it  does 
not  describe,  the  defendant  is  equally  liable 
as  when  the  description  is  supposed  to  point 
out  nobody.  On  the  general  principles  of 
tort  the  publication  is  so  manifestly  detri- 
mental that  the  defendant  publishes  it  at  the 
peril  of  being  able  to  justify  it,  in  the  sense 
In  which  the  public  will  understand  it. 

But,  in  view  of  the  unfortunate  use  of  the 
word  **  malice"  in  connection  with  libel  and 
slander,  a  doubt  may  be  felt  whether  actions 
for  these  causes  are  governed  by  general  prin- 
ciples. The  earliest  forms  of  the  common  law 
known  to  me  treat  slander  like  any  other  tort, 
and  say  nothing  about  malicab  4  Seld.  8oc. 
Pub.  &,  48,  61.  Probably  the  word  was 
borrowed  at  a  later,  but  still  early,  date,  from 
the  *'malitia''  of  the  canon  law.  By  the 
canon  law,  one  who  maliciously  charged  an- 
other with  a  grave  sin  incurred  excommunica- 
tion, ipso  facto,  Lyndwoode,  Provinciales, 
Lib.  5,  title  17,  (De  Sent.  Excomm.  chap. 
1,  Auctoritate  Dei ;)  Ouirht.  Ordo  Judi.  title 
261.  Naturally,  ^'malitia''  was  defined  as 
eogitatio  mala  mentis.  Lyndwoode,  Provin- 
ciales, supra,  notef.  Naturally,  also,  for  a 
time,  the  common  law  followed  its  leader. 
Three  centuries  ago  it  seems  to  have  regarded 
the  malice  alleg^  in  slander  and  libel  as 
meaning  the  malice  of  ethics  and  the  spiritual 
law. 

In  the  famous  case  where  a  parson  in  a  ser- 
mon repeated  out  of  Fox's  Book  of  Martyrs 
the  story  **  that  one  Greenwood,  being  a  per- 
jured person,  and  a  great  persecutor,  had 
freat  plagues  inflicted  upon  him,  and  was 
illed  by  the  hand  of  Gk)d,  whereas  in  truth 
he  never  was  so  plagued,  and  was  himself 
present  at  that  sermon. "  and  afterwards  sued 
the  parson  for  the  slander,  CfdeJ  Justice  Wray 
instructed  the  jury  "^that  it  being  delivered 
but  as  a  story,  and  not  with  any  malice  or 
intention  to  slander  any,  he  was  not  guilty 
of  the  words  maliciously,  and  so  was  found 
not  guilty."  Greenwood -v.  Prick,  stated  in 
Brook  y.  Montague,  Cro.  Jac.  90,  01.  See 
also  Gra/wford  v.  Middleton,  1  Lev.  82,  ad  fin. 

But  that  case  is  no  longer  law.  Eeame  v. 
Stowell,  12  Ad.  &  El.  719,  726.  The  law  con- 
stantly  is  tending  towards  consistency  of 
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theory.  For  a  long  time  ft  has  been  held  tiial 
the  malice  alleged  in  an  action  of  libel  meaai 
no  more  than  it  does  in  other  actions  of  tort 
Com.  ▼.  York,  9  Met.  98,  104,  105,  48  Am. 
Dec.  878;  Qassett  v.  QiUfert,  6  Gray,  M,  97; 
Abrath  ▼.  Jforth  Eastern  R  Co.  11  App.  Css. 
247,  258,  254.  See  Com.  y.  Pierce,  198  Mass. 
165,  175,  52  Am.  Rep.  2M  et  seq.;  WhUe  t. 
Buggan,  140  Mass.  18,  20,  54  Am.  Rep.  437. 

Indeed,  one  of  the  earliest  cases  to  state 
modern  views  was  a  case  of  libel.  Bromags 
y.  Proseer,  4  Barn.  &  0.  247,  255.  AoocMd- 
ingly,  it  recently  was  laid  down  by  this  court 
that  the  liability  was  the  usual  liability  in 
tort  for  the  natural  consequences  of  a  xnani- 
festly  injurious  act  Burt  v.  Advertiser 
Newspaper  Co.  154  Mass.  288,  245,  18  H  R. 
A.  97. 

A  man  may  be  liable  civilly,  and  formerly, 
at  least  by  the  common  law  of  England,  even 
criminally,  for  publishing  a  libel  without 
knowing  It,  {Curtis  v.  Mussey,  6  Gray,  261; 
Com.  y.  Morgan,  107  Mass.  199:  Dunn  v. 
HaU,  1  Ind.  844 ;  i2ftc  v.  Walter,  8  Esp.  21 ; 
Bex  y.  Quteh,  Moody  &  M.  488.  See  also 
Bex  y.  Cuihai,  27  How.  St.  Tr.  642, )  and, 
it  seems,  might  be  liable  civilly  for  publish- 
ing it  by  mistake,  intending  to  publish  an- 
other paper.  Ma^ne  y.  Fletcher,  4  Man.  A 
R.  812,  noU;  Odgers,  Libel  &  Slander,  25th 
ed.  5. 

So  when,  by  mistake,  the  name  of  the 
plaintiff's  firm  was  inserted  under  the  head, 
**  First  Meetings  under  the  Bankruptcy  Act  * 
instead  of  under  **  Dissolution  ox  Partner- 
ship. "  8kephea/rd  v.  ^hitdker,  L.  R.  10  C. 
P.  502.  So  a  man  will  be  liable  for  a  slander 
spoken  In  jest,  if  the  bystanders  reasonably 
understand  it  to  be  a  serious  charge.  Don- 
oghue  y.  Hayes,  Hayes,  265.  Of  course  it 
does  not  matter  that  the  defendant  did  not  in- 
tend to  injure  the  plaintiff,  if  that  was  the 
manifest  tendency  of  his  words.  Curtis  y. 
Mussey,  6  Gray,  261,  278;  Maire  y.  Wilson, 
9  Bam.  &  0.  648. 

And,  to  prove  a  publication  concerning  the 
plaintiff,  it  lies  upon  him  **  only  to  show  that 
that  construction  which  they've  put  upon  the 
paper  is  such  as  the  generality  of  readers 
must  take  it  in,  according  to  the  obvious  and 
natural  sense  of  it"  l£e  v.  Clerk,  1  Bam. 
E.  R  804,  805.  See  further,  Fox  v.  Brode- 
rick,  14  Ir.  C.  L.  Rep.  453;  Odgers,  Libel 
&  Slander  (2d  ed.)  155,  269,  485.  638. 

In  Smith  v.  Ashley,  11  Met.  867,  45  Am. 
Dec.  216,  the  jury  were  instructed  that  the 
publisher  of  a  newspaper  article  written  by 
another,  and  supposed  and  still  asserted  by 
the  defendant  to  be  a  fiction,  was  not  liable, 
if  he  bel  ieved  it  to  be  so.  Under  the  circum- 
stances of  the  case,  **  bel  ieved''  meant ""  rea- 
sonably believed."  Even  so  (qualified,  it  is 
questioned  by  Mr.  Odgers  if  the  ruling 
would  be  forwarded  to  England.  Odgers, 
Libel  &  Slander,  1st  ed.  387,  2d  ed.  638. 
But  it  has  no  application  to  this  case,  as  here 
the  defendant's  agent  wrote  the  article,  and 
there  is  no  evidence  that  he  or  the  defendant 
has  any  reason  to  believe  that  **  H.  P.  Hanson* 
meant  any  one  but  the  plaintiff. 

The  foregoing  decisions  show  that  slander 
and  libel  now,  as  in  the  beginning,  are  gov- 
erned by  the  general  principles  of  the  law  ci 
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Cort,  and  if  that  be  so  the  defendaot's  ismo- 
itiiice  that  the  words  which  it  published  iden- 
tified the  plaintiff  is  no  more' an  excuse  than 
i  firnorance  of  any  other  fact  about  which  the 
<IefendaDt  has  been  put  on  inquiry.  To  hold 
that  a  man  publishes  such  words  at  his  peril 
when  they  are  supposed  to  describe  a  different 
TTiun  is  hardiy  a  severer  application  of  the 
1h\v  than  when  they  are  uttered  about  a  man 
l)c'lieved,  on  the  strongest  grounds,  to  be 
<leud  and  thus  not  capable  of  being  the  sub- 
ject of  a  tort.  It  has  been  seen  that  by  the 
■common  law  of  England  such  a  belief  would 
not  be  an  excuse.  Bea/m»  v.  SUnoeU^  12  Ad. 
^  £1.  719,  726,  denying  Panon  Prick's  Que, 
Ore.  Jac.  91. 

I  feel  some  difficulty  in  putting  my  finger 
on  the  precise  point  of  difference  between  the 
minority  and  majority  of  the  court.  I  under- 
fltand,  however,  that  a  somewhat  unwilling 
assent  Is  yielded  to  the  general  views  which 
I  have  endeavored  to  justify ;  and  I  should 
father  that  the  exact  issue  was  to  be  found 
m  the  statement  that  tiie  article  was  one  de- 
scribing the  conduct  of  a  prisoner  brought 
before  Uie  municipal  court  of  Boston,  coupled 
with  the  later  statement  that  the  language, 
taken  in  connection  with  the  publicly  Known 
circumstances  under  which  it  was  written, 
showed  at  once  that  the  article  referred  to 
A.  P.  H.  Hanson,  and  that  the  name  of  H. 
P.  Hanson  was  used  by  mistake.  I  have 
shown  why  it  seems  to  me  that  these  state- 
ments are  misleading.  I  only  will  add,  on 
this  point,  that  I  do  not  know  what  the  pub- 
licly known  circumstances  are.  I  think  it 
is  a  mistake  of  fact  to  suppose  that  the  public 
generally  know  who  was  before  the  munic- 
ipal criminal  court  on  a  given  day.  I  think 
it  a  mistake  of  law  to  say  that  because  a  small 
part  of  the  public  have  that  knowledge  the 
plaintiff  cannot  recover  for  the  harm  done 
him  in  the  eyes  of  the  greater  part  of  the 
public,  probably  including  all  his  acquaint- 
ances, who  are  iicnorant  about  the  matter ;  and 
I  think  it,  also,  no  sufficient  answer  to  say 
that  they  might  consult  the  criminal  records, 
and  find  out  that  probably  there  was  some 
«rror.  Blake  y.  JSt&cens,  i  Fost.  &  F.  282, 
240. 

If  the  case  should  proceed  further  on  the 


I  facts,  it  might  appear  that  in  ylew  of  the 
plaintiff's  character  and  circumstances  hit 
acquaintances  would  assume  that  there  was 
a  mistake,  that  the  harm  to  him  was  merely 
nominal,  and  that  he  had  been  too  hasty  in 
resorting  to  an  action  to  vindicate  himself. 
But  that  question  is  not  before  us. 

With  reference  to  the  suggestion  that  if  the 
article,  in  addition  to  what  was  true  concern- 
ing A.  P.  H.  Hanson,  had  contained  matter 
which  was  false  and  libelous  as  to  him,  he 
might  have  maintained  an  action,  it  is  un- 
necessar]^  to  express  an  opinion.  I  think  tlM 
proposition  less  obvious  than  that  the  plain- 
tiff can  maintain  one.  If  an  article  should 
describe  the  subject  of  its  statements  by  <;wo 
sets  of  marks,  one  of  which  identified  one 
man,  and  one  of  which  identified  another, 
and  a  part  of  the  public  naturally  and  rea« 
sonably  were  led  by  the  one  set  to  apply  the 
statements  to  one  plaintiff,  and  another  part 
was  led  in  the  same  way,  by  the  other  set, 
to  apply  them  to  another,  I  see  no  absurdity 
in  allowing  two  actions  to  be  maintained. 
But  that  is  not  this  case. 

Even  if  the  plaintiff  and  A.  P.  H.  Hanson 
had  borne  the  same  name,  and  the  article 
identified  its  subject  only  by  a  proper  name, 
very  possibly  that  would  not  be  enough  to 
raise  the  question,  for,  as  every  one  knows, 
a  proper  name  always  purports  to  designate 
one  person,  and  no  other,  and  although 
through  the  imperfection  of  our  system  of 
naming,  the  same  combination  of  letters  and 
sounds  may  be  applied  to  two  or  more,  the 
name  of  each,  in  theory  of  law,  is  distinct, 
although  there  is  no  way  of  finding  out 
whi(:h  person  was  named,  but  by  inquiring 
which  was  meant.  Licet  idem  eit  nomen 
tamen  diversum  est  propter  diversittUem  per- 
Sana,  Bracton,  Rom.  Law,  190a/  Com,  y. 
Bacon,  185  Mass.  521,  525 ;  Cocker  v.  Cromp* 
ton,  1  Barn.  &  C.  489 ;  i20  Co<ypeT,  L.  R.  20 
Ch.  Div.  611 ;  Mead  v.  Phomix  Ins,  Co,  158 
Mass.  124 ;  Eyle  v.  Kavanagh,  108  Mass.  856, 
4  Am.  Rep.  560;  Baffles  y.  Wichdhaus^  2 
Hurlst.  &  C.  906. 


Morton  and 

this  opinion. 


Barker,  J  J,,  agree  with 
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nie  Be^fligent  act  of  a  driver  In  nm- 
nin^  over  a  person  is  not  a  trespass 

or  assault  and  battery  within  tbe  meaning  of  a 


statute  which  provides  that  a  vlirht  of  action  for 
personal  injury  will  survive,  except  certain  ao» 
tions  induding  that  of  assauit  and  battery. 

(May  27, 1806.) 

APPEAL  by  complainant  from  «t  order  of 
the  Court  of  Common  Pleas  for  Jefferson 
County  overruling  her  motion  to  be  permitted 


NOTB.— The  survivability  of  actions  has  been  so 
generally  regulated  by  statute  in  the  d liferent 
states  that  many  common-law  rales  are  no  longer 
In  force  In  most  places.  But  the  nature  of  an  ac- 
tion as  determining  its  survivability  is  a  question 
that  may  be  of  equal  importance  in  different  states 
which  have  the  same  or  similar  statutory  provis- 
ions. 

20  L.  R.  A. 


For  prior  cases  in  this  series  on  this  general  sub- 
ject, see  Warren  v.  Furstenheim.  1  L.  R.  A.  40,  and 
noU^  35  Fed.  Rep.  091 ;  Cutter  v.  Hamlen,  1  L.  R.  A. 
429, 147  Mass.  471 ;  Sharon  y.  Terry,  1  L.  R.  A.  672, 
1:3  Sawy.  887;  Weeks  v.  Russell,  8  L.  R.  A.  212,  and 
note,  87  Tenn.  442;  Moe  v.  Smiley,  8  L.  R.  A.  841, 12S 
Pa.  196;  O'Reilly  v.  New  York  ft  N.  B.  R.  Ck>.  6  L. 
R.  A.  &64,  16  R.  1. 888;  Baker  v.  Braalln,  6  L.  B.  A. 


t$ee  also  20  L.  R.  A.  863. 


883, 


Kk^'jucjkY  Court  op  Appeals. 


Kat 


to  iDteryene  and  reviye  nn  action  commenced 
by  her  intestate  to  recover  damages  for  per- 
sonal injuries  alle^d  to  have  resulted  from 
defendant's  negligence.     Revemed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  T.  Hag^an  and  A.  H.  Marret  for 
appellant. 

Mr.  Ed.  M*  Louis  for  appellees. 

"ELsLMelriggp  J»,  delivered  the  opinion  of 
the  court: 

The  petition  of  Perkinfl  averred  that  the  ap- 
pellees were  the  owners  of  a  large  brewery  in 
Louisville,  Ky.,  fand  of  numerous  brewery 
wagons,  used  for  the  purpose  of  delivering 
beer;,  that  while  so  en^raired  the  agents  and 
drivers  of  the  appellees  carelessly,  negligently, 
and  recklessly  ran  into,  over,  and  upon  the 
plaintiff,  and  bruised  and  injured  him  ezter- 
nallv  and  internally,  the  wagon  running  over 
his  left  ankle,  and  the  shafts  striking  in  the 
breast;  that  thereby  he  was  knocked  down, 
and  trampled  upon  by  the  horses  of  the  de- 
fendant's wa^on,  and  contined  to  his  room, 
etc. ;  all  lo  his  injury  in  the  sum  of  $5,000. 
The  defendants,  by  answer,  put  in  issue  the 
material  allegations  of  the  petition,  and  by  an 
amended  petition  pleaded  contributory  negli- 
gence on  the  part  of  the  plaintiff.  While  the 
action  was  pending,  the  plaintiff,  Perkins, 
died,  abd  thereupon  his  administratrix,  the 
appellant  here,  moved  to  revive  the  action,  fil- 
ing the  proper  evidence  of  her  qualification. 
The  court  overrule  the  motion.  She  has  ap- 
pealed to  this  court,  and  the  sole  question 
presented  is,  does  the  action  survive  to  the 
personal  representative? 

Section  1,  chap.  10,  Gen.  Stat.,  provides  that 
"no  right  of  action  for  personal  injury,  or  in- 
jury to  real  or  personal  estate,  shall  cease  or 
die  with  the  person  injuring  or  the  person  in- 
jured, except  actions  for  assault  and  battery, 
slander,  criminal  conversation,  and  so  much 
of  the  action  for  malicious  prosecution  as  is 
intended  to  recover  for  the  personal  injury; 
but  for  any  injury  other  than  those  excepted 
an  action  may  be  brought  or  revived  by  the 
personal  representative,  or  against  the  personal 
representative,  heir,  or  devisee,  in  the  same 
mnnneras  causes  of  action  founded  on  con- 
tract." 

It  is  contended  by  the  appellees  that  the 
negligent  act  of  the  servant  or  driver  in  run- 
ning over  the  plaintiff  was  a  trespass,  and 
therefore  an  assault  and  battery  in  the  meaning 
of  the  statute;  and  that  for  the  injury  growing 
directly  out  of  this  act  an  action  of  trespass 
would  lie  at  the  common  law,  even  against 
the  master.  Such  an  action  they  contend,  un- 
der the  authority  of  Anderson  v.  Arnold,  79 
Ky.  870,  dies  with  the  person.  We  do  not 
think,  however,  tliat  the  action  is  one  of  tres- 
pass. While  the  injury  was  the  immediate 
consequence  of  the  act,  and  in  this  particular 
the  requirements  of  the  rule  in  actions  of  this 
class  is  met,  yet  it  was  not  the  act  of  the  mas 
ter.  Tbe  latter  may  be  responsible  in  dam- 
ages—indeed, ordinarily  is — for  the  negligence 


of  his  servant,  but  case,  and  not  trespass,  is 
the  proper  remedy. 

It  was  said  in  Johnson  v.  CasUeman,  2  Dana, 
877,  that  in  considering  these  forms  of  action 
"the  distinction  that  exists  between  tbe 'de- 
fendant himself  doing  the  act  complained  of 
and  its  being  done  by  an  agent"  must  be  borne 
constantly  in  mind.  But,  though  case  he  tbe 
proper  form  of  action,  yet,  if  tbe  cause  of  ac- 
tion arises  from  or  grows  out  of  an  assault  and 
battery,  it  dies  with  the  person. 

Tbe  vital  question  then  is,  what  is  an  as- 
sault and  battery  in  the  meaning  of  the  stat- 
ute? "An  assault  is  defined  to  M  an  inchoate 
violence  to  the  person  of  another,  with  the 
present  means  of  carrying  the  intent  into  ef- 
fect." 2  Greenl.  Ev.  §  82.  "The  intention  to 
do  harm  is  of  the  essence  of  an  assault."  Id. 
S88. 

"An  assault  is  an  attempt  with  violence  to- 
do  a  person  some  bodily  harm,  as  bv  holding 
up  a  fist,  striking  at  another  with  a  stick  which 
does  not  touch  the  latter,  or  throwing  anything 
at  a  person  which  misses  him,  or  by  any  simi- 
lar act  of  inchoate  violence  showing  an  inten- 
tion to  do  injury,  and  the  aggressor  beln^ 
within  such  dl'^tanoe  from  the  party  assaulted 
that  the  intention  might  possibly  be  execute  J."* 
See,  in  general.  Bacon,  Abr.  AssauU;  Corny ns» 
Dig.  Battery;  8  Bl.  Com.  120. 

Mr.  Greenleaf  (Ev.  §  82)  says:  "A  battery 
is  the  actual  infliction  of  violence  on  the  per- 
son. .  .  .  The  degree  of  violence  is  not  re- 
garded in  the  law.  .  .  .  Thus,  any  touching- 
of  tbe  person  in  any  angry,  revengeful,  rude, 
or  insolent  manner;  spitting  upon  the  person; 
jostling  him  out  of  the  way;  pushing  another 
against  him;  throwing  a  squib  or  any  missile 
or  water  upon  him;  striking  the  horse  be  i» 
riding,  whereby  he  is  thrown;  taking  hold  of 
his  clothes  in  an  angry  or  insolent  manner,  to 
detain  him, — is  a  battery.  So,  striking  tbe 
skirt  of  his  coat  or  the  cane  in  his  hand  is  a 
battery;  for  anything 'attached  to  the  person 
partakes  of  its  inviolability." 

"A  battery  is  more  than  an  attempt  to  dn  a 
corporal  hurt  to  another;  but  any  injury  what- 
soever, be  it  ever  so  small,  being  actually  done 
to  the  person  of  a  man  in  an  angry  or  revenge- 
ful or  rude  or  insolent  manner,  such  as  spitting 
in  his  face,  etc.,  is  a  battery  in  the  eye  of  tbe 
law.  It  should  be  observed  that  every  batterv 
includes  an  assault."  1  Russell,  Crimes,  9th 
Am.  ed.  1020. 

Bishop,  in  bis  work  on  Criminal  Law,  (vol 
2,  g  72,)  says  that  to  constitute  a  battery  "there 
must  be  some  sort  of  evil  in  the  intent."  We 
are  therefore  prepared  to  say  that  to  constitute 
an  assault  and  battery  under  the  foregoing  def- 
initions the  act  complained  of  must  be  done 
with  a  hostile  intent. 

It  is  true  that  Mr.  Greenleaf,  in  his  work  on 
Evidence,  under  the  head  of  Assault  and  Bat- 
tery, (vol.  2,  §  86.)  says  that  "thus,  if  one  of 
iwo  persons  fighting  unintentionally  strikes  a 
(bird,  or  if  one  uncocks  his  gun  without  ele- 
vating the  muzzle,  or  other  due  precaution, 
and  it  accidentally  goes  off,  and  hurts  a  looker 


718. 16  B.  I.  fl»;  Hess  v.  Lowrey,  7  L.  R.  A.  90, 128 
Ind.  826 :  Coohran  v.  Matthiessen,  7  L.  K.  A.  668, 119 
N.  y.  899. 

As  to  tbe  elements  or  nature  of  an  assault,  see 
20  L.  K.  A. 


the  case  next  following,  Garr  v.  8tate  (Ind.)  fXMC 
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OD,  or  if  he  drives  a  hone  too  Fpirited,  or  pulls 
the  wrong  rein,  or  uses  a  detective  harness, 
and  the  horse,  taking  fright,  injures  another, 
he  is  liable  for  the  battery."  But  an  examina- 
tion of  the  cases  cited  as  the  bnsis  of  the  text 
show  merely  that  for  these  yarioua  instances 
of  negligence  the  person  injured  has  his  rem- 
edy by  action  of  trespass.  They  are  not  meant 
as  instances  of  assault  and  battery  at  the  com- 
mon law.  Undoubtedly  cases  of  extreme  reck- 
lessness, as  furiously  riding  or  driving  into  or 
upon  a  crowd,  may  be  instanced,  indicating 
or  implying  an  evil  or  hostile  design,  but  such 
is  not  the  case  under  consideration. 

Under  the  petition  as  drawn,  the  plaintiff  ia 
entitled  to  recover  upon  showing  any  degree 
of  negligence,  whether  ordinary  or  gross,  and 
we  do  not  think  that  mere  acts  of  neglisenoe 
in  any  of  its  degrees  are  assaults  and  &tterie8 
in  the  meaning  of  the  statute. 

The  only  authority  relied  on  by  the  appel- 
lee, and  upon  which  it  is  contended  the  lower 
court  overruled  the  motion  to  revive,  is  that 
of  Anderion  y,  Arnold,  supra.  There  Ander- 
•00  sued  the  executor  of  Arnold,  alleging  that 
Arnold  had  "negligently,  and  recklessly,  but 
not  intentionally,"  inflicted  wound  upon  the 
body  of  the  plaintiff,  by  shooting  him  with  a 
pistol,  etc.  A  demurrer  was  sustained  on' the 
ground  that  the  cause  of  action  died  with  the 
person,  and  the  judgment  of  the  lower  court 
was  afiOrmed  by  this  court.    In  that  case  the 


distinction  between  actions  of  trespass  and  of 
case  was  discussed,  and  the  cause  of  action 
was  determined  to  be  trespass,  and  not  case, 
and  therefore  did  not  survive;  but  it  was  by 
no  means  held  that  all  actions  of  trespass  were- 
oommon-law  sssaulls  and  batteries.  "Follow- 
ing therefore,"  says  the  court,  "this  common- 
law  deflnition,  it  was  an  assault  and  battery 
committed  upon  the  plaintiff,  although  the 
shot  was  fired  at  a  third  person;  and  the  mean- 
ing of  the  words  'assault  and  battery'  will  not 
be  restricted  to  an  actual  and  intentional  beat- 
ing of  another  so  as  to  authorize  a  recovery.'" 

The  petition  charged  that  Arnold  uninten- 
tionally shot  and  wounded  the  plaintiff,  but 
the  shot  was  fired  intentionally  at  another,  and 
therefore,  under  abundant  common-law  au- 
thority, it  was  an  assault  and  battery.  The- 
act  of  shooting  was  done  with  hostile  intent, 
though  the  woundinir  of  plaintiff  was  unin- 
tentional. We  do  not  tbink  the  case  relied  on> 
was  meant  to  decide  or  decides  that  uninten 
tional  cases  of  injury,  occurring  through  neg- 
ligence and  without  design,  even  when  troV 
pass  would  lie,  are  assaults  and  batteries.  W& 
are  of  opinion  that  under  the  statute  quoted 
the  action  survived  to  the  adminisirairix  of 
Perkins,  and  her  motion  to  revive  should  have 
been  sustained. 

Judgment  reversed  with  directions  to  enter 
the  order  of  revivor  as  herein  indicated. 
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Jennie  CARR,  Appt,^ 
STATE  of  Indiana., 
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!•  Evldenee  of  the  g^eneraJ  reputatton 
of  the  aeciued  for  peace  and  quietude 

la  permisBibto  in   a   proeeoutlon  tor  murder, 
thousrh  Che  murder  may  have  been  committed 
b7  poisoning. 
8.   An  aasaolt  is  involved  in  the  unlawful 
Infliction  of  an  Injury  by  administering  potson. 

(June  lA,  1808L) 

APPEAL  bj  defendant  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  con- 
yicting  her  of  murder.    Bewrsed, 
The  facts  are  stated  In  the  opinion. 
Messrs,  Francis  T.  Hord  and  Lafkyette 
Perkins  for  appellant. 
Mr.  A.  O.  Smith  for  the  State. 

Hacknesr*  /.,  delivered  the  opinion  of  the 
court: 

In  the  court  below  the  appellant  was  tried, 
convicted,  and  sentenced  to  a  life  imprison- 
menty  upon  an  indictment  charging  her  with 

Norn.— The  nature  of  an  assault  as  related  to 
homicide  is  shown  dearly  by  the  above  case.  See 
also,  as  to  the  nature  of  assaults  generally,  the  case 
preoedlnir,  Perkins  v.  Stein  (Ky.)  ante,  861,  and  Voe- 
burg  V.  Putney.  14  L.  B.  A.  228,  and  note,  80  Wis.  688. 
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the  crime  of  murder  In  the  first  degree  In  the 
killing  of  her  child,  Con  well  Carr,  oy  admin- 
istering to  him  a  deadly  poison. 

In  the  course  of  the  trial,  and  ts  a  part  of 
her  defense,  it  was  proposed  to  prove  by  a  com- 
petent witness  that  her  character  and  reputa- 
tion for  peace  and  quietude  were  good.  Upon 
the  objection  of  the  prosecutor,  the  evidence- 
was  escluded  by  the  court,  upon  the  expressed 
ground  that  such  trait  of  character  was  not  in- 
volved in  the  offense  charged.  The  questiona 
by  which  evidence  was  sought  were  informal, 
but  as  the  objection  was  sustained  with  ezpresa- 
reference  to  the  subjectmatter,  and  as  objec- 
tion is  not  made  here  as  to  the  form  of  such 
questions,  we  will  determine  the  correctness  of 
the  ruling  aa  made. 

In  ffcM  Y.  StaU,  182  Ind.  817,  this  court 
passed  upon  the  point  here  in  issue.  It  is  there 
said:  *'  The  appellant  offered  to  prove  his  gen- 
eral reputation  for  peace  and  quietude,  and  the 
court  excluded  it.  In  this  the  court  commiti  ed 
an  error.  Evidence  of  the  general  reputation  of 
the  accused  for  peace  and  quietude  is  permiR«:i 
ble  in  a  prosecution  for  murder,  though  the 
murder  may  have  been  committed  by  poison- 
ing." 

In  Warner  v.  State,  114  Ind.  187,  this  court 
held  that  an  assault  is  a  constituent  element  of 
the  crime  of  murder. 

In  Cam.  v.  Strattan,  114  Mass.  308.  19  Am. 
Rep.  850,  the  court  says:    '*  Although  force 
and  violence  are  included  in  all  definitions  of 
assault  or  assault  and  battery,  yet,  where  there- 
is  physical  injury  to  another  person,  it  ia  suffl* 


See  also  20  L.  R.  A.  801. 
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'dent  thtt  tbe  cause  Ib  set  in  motion  by  the  de- 
fendant, or  that  the  person  is  subjected  to  its 
operations  by  means  of  any  act  or  control 
which  the  defendant  exerts;''^  citing  8  Chitty, 
Orim.  L.  700;  1  Gabbett,  Grim.  L.  83;  Roscoe, 
Crim.  Ey.  8th  ed.  296;  8  Bl.  Com.  120.  and 
notes;  and  2  GreenL  Er.  §  84.  It  is  there 
further  said:  "  If  one  sLould  hand  an  ezplo- 
sive  substance  to  another,  and  induce  him  to 
take  il,  by  misrepresenting  or  concealing  its 
dangrerous  qualities,  and  the  other,  ignorant  of 
its  character,  should  receive  it,  and  cause  it  to 
explode  in  his  pocket  or  band,  and  shoidd  be 
injured  by  it,  the  offending  partv  would  be 
guilty  of  a  battery,  and  that  would,  necessarily 
fiiclude  an  assault  ...  It  would  be  the  same 
If  it  exploded  in  his  mouth  or  stomach.  If 
that  which  causes  the  injury  is  set  in  motion 


by  the  wrongful  act  of  the  defendant,  ItcaoDol 
be  material  whether  it  acta  upon  the  perMnia- 
Jured  externally  or  internally,  by  mechanical 
or  chemical  force."  Beg.  ▼•  BuUon,  8  Car.  6 
P.  860. 

The  contraiy  is  not  suggested,  but  it  is  prso- 
tically  conceded,  as  it  must  be,  that  the  cha^ 
acter  for  peace  is  involved  in  tiie  offense  of  aa 
assault  or  an  assault  and  battery.  This  being 
true,  and  having  reached  the  conclusion  that 
an  assault  is  involved  in  the  unlawful  inflicdon 
of  an  injury  by  administering  poiaoo,  the  ac- 
tion of  the  court  in  refusing  the  tiered  evi- 
dence was  erroneous. 

The  judgment  of  the  Criminal  Oouri  u  fv* 
wrsed,  with  instructions  to  sustain  )he  appel- 
lant's motion  for  a  new  triaL 
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SHOWING  the  ChaDges,  Progress,  and  Development  of  the  Law  during  the  Fourth  Quarter 
of  the  Judicial  Tear  Beginning  with  Oct.  1, 1892,  Classified  as  Follows: 

I.  Public,  Official,  and  Statutoby  Matters. 

II.   CONTBACTUAL  AITD  COMliEBCIAL  RELATIONS. 
III.   COBPOBATIONS  AND  ASSOCIATIONS. 

IV.  Domestic  Relations. 
y.  Fiduciaries  and  Refbesentatiyes. 
VI.  Torts;  Negligence;  Injuries;  Nitisances. 
VII.  Pbopertt  Rights  ;  Liens  ;  Gifts;  Wills. 
VI II.  Civil  Remedies;  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Statute. 
The  necessity  of  the  governor's  approval  of 
a  bill,  or  of  its  passage  over  his  veto,  is  not 
obviated  by  the  fact  that  the  bill  is  of  a  kind 
Tvhich  requires,  under  the  Constitution,  a  two- 
thirds  vote  of  the  Legislature  while  only  a 
three-fifths  vote  is  needed  to  pass  a  bill  over  a 
veto.    (Neb.)  265. 

Vaffrants. 
Hiring  out  vagrants  for  six  months  to  the 
highest  bidder  is  held,  in  a  Missouri  case,  to  be 
a  violation  of  both  federal  and  state  constitu- 
tions.   (Mo.)  462. 

The  constitutional  provision  against  dis- 
crimination on  account  of  sex  is  presented  in  a 
case  which  holds  that  it  is  not  violated  by  pro- 
hibiting female  waitresses  in  dance  halls,  or 
places  where  music  and  theatrical  entertain- 
ments are  given.    (Cal.)  701. 

The  power  of  a  woman  to  act  as  notary  pub- 
lic is  denied  in  a  Tennessee  case,  in  the  ab- 
aence  of  constitutional  or  statutory  provisions 
on  the  subject.    (Tenn.)  811. 

Banks. 
Statutes  making  it  a  misdemeanor  to  take 
more  than  a  certain  rate  of  discount  are  not 
unconstitutional  because  made  applicable  to 
bankers  only.    (Ala.)  58. 

Election  districts. 
Discretion  as  to  the  apportionment  of  elec- 
tion districts  is  again  brought  under  consid- 
eration in  a  New  York  case  which  deals  with 
the  action  of  a  county  board  of  supervisors. 
The  decision  holds  that  such  discretion  must 
be  fair  and  honest    (N.  T.)  81. 

Offlcers. 

The  liability  of  a  state  treasurer  to  account 
for  interest  received  on  deposits  of  the  public 
money  is  afiOrmed  after  exhaustive  discussion 
by  the  Wisconsin  supreme  court,  which  dis- 
approves of  the  Colorado  decision  in  15  L.  R. 
A.  456.     (Wis.)  223. 

The  eligibility  of  an  officer,  within  the  mean- 
ing of  a  statute,  is  held  to  refer  to  the  time 
when  the  term  begins,  and  not  to  the  time  of 
election.    (Kan.)  97. 


The  law  as  to  summary  removal  of  offlcers 
is  well  illustrated  in  two  Kansas  cases,  one  of 
which  upholds  a  removal  at  discretion,  where 
the  statute  provided  for  removal  without  re- 
quiring any  cause  to  be  shown,  while  the 
other  denies  the  right  to  remove  an  officer 
without  notice  and  hearing,  because  his  re- 
moval was  based  on  neglect  of  duty.  (Kan.) 
804. 

Dealings  of  an  officer  with  himself  as  an  in- 
dividual are  declared  to  be  against  public  pol- 
icy when  they  bring  him  in  collision  with 
other  citizens  having  equal  interest  in  his  im- 
partiality.   (Pa.)  889. 

An  officer  conducting  an  execution  sale  is 
held  incompetent  to  act  as  an  agt-nt  with  full 
discretionary  powers  for  an  absent  purchaser. 
(Vt.)  503. 

Impeacfiment, 

The  power  of  impeachment  "of  civil  offl- 
cers" is  held  inapplicable  after  an  officer's  term 
has  expired.     (Neb.)  573. 

No  delegation  by  the  Legislature  of  the  pow- 
er of  impeachment  can  be  upheld:  and  where 
It  has  adopted  articles  of  impeachment,  these 
cannot  be  changed  by  managers  appointed  by 
the  legislature  to  prosecute  the  impeachment. 
(Neb.)  579. 

Voting, 
A  vote  by  property  is  shown  by  a  South 
Carolina  case  to  tie  authorized  by  a  city  char- 
ter giving  onb  vote  for  every  $100  worth  of 
property  in  the  city  on  which  the  owner  pays 
taxes,  and  the  case  decides  that  the  exclu- 
sion from  the  vote  of  the  property  of  estates 
and  corporations  is  invalid.    (S.  C.)  720. 

aty. 

What  constitutes  a  "city"  within  the  mean- 
ing of  the  terms  of  subscription  to  a  monu- 
ment to  be  erected  in  the  city  of  Philadelphia 
is  considered  in  a  Pennsylvania  case  holding 
that  the  description  in  1810  was  intended  to 
include  more  than  the  corporate  limits  of  the 
city.    (Pa.)  323. 

Highways. 
The  leasing  to  hucksters   and  others   for 
market  purposes  of  portions  of  a  street  to  the 
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Uksumk  op  Decisions. 
(PcBLic,  Official,  and  Statutobt  Maxtebs.) 


Injury  of  abutting  owners  is  Leld  unlawful 
and  subject  to  injunction.     (Mo.)  788. 

Ordinances, 

The  powers  of  a  municipal  corporation,  un- 
der a  general  welfare  clause,  are  held  not  suf- 
ficient to  sustain  an  ordinance  requiring  the 
inspection  of  steam  boilers  at  the  expen.se  of 
the  owners.    (La.)  691. 

An  ordinance  prohibiting  bill-boards  or  other 
structures  for  advertising,  unless  their  distance 
from  the  street  is  at  least  five  feet  more  than 
their  height,  is  held  to  be  an  unconstitutional 
interference  with  the  use  of  property.  (Kan.) 
692. 

The  constitutionality  of  an  ordinance  which 
makes  the  right  to  conduct  a  livery-stable  ona 
block  depend  on  the  conii;ent  of  half  the  own- 
ers of  the  property  thereon  is  denied,  as  an  un- 
constitutional delegation  of  power  and  also  as 
a  discrimination  against  citizens.    (Mo.)  721. 

The  delegation  by  a  city  council  of  its  power 
to  prescribe  the  width  of^sidewalkd  cannot  be 
made  to  any  committee  or  officer.    (Va.)  653. 

Street  railway, 

A  case  of  great  importance  in  Maryland  de- 
cides that  an  ordinance  granting  the  right  to 
lay  double  tracks  for  a  street  railway  may  be 
repealcKl  and  the  right  limited  to  a  single  track. 
The  right  to  indemnity,  in  such  a  case,  is  held 
not  to  exist,  where  the  tracks  were  laid  with 
undue  haste  after  full  notice  of  an  intent  to 
repeal  the  ordinance.     (Md.)  126. 

The  Nebraska  decision  that  street  railroads 
may  be  compelled  to  keep  tickets  for  sale  upon 
their  cars  is  followed  by  a  Michigan  decision 
to  the  same  effect,  which  decides  further  that 
such  regulation  may  be  enforced  by  fine. 
(Mich.)  79. 

Electric  liglUe. 

A  resolution  allowing  a  contractor  for  light- 
ing streets  with  electricity  to  use  poles  of  an 
electric  light  company  is  held  unreasonable 
and  void,  where  no  regulation  as  to  the  joint 
use  is  made  so  as  to  insure  safety.    (Mich.)  4tl. 

Public  improvementi. 
The  well-settled  law  in  Pennsylvania  that 
abutting  owners  can  be  charged  for  the  ex- 
pense of  original  improvements  only  is  reaf- 
firmed in  a  decision  that  they  cannot  be  as- 
sessed for  paving  a  street  which  has  been  for 
many  years  macadamized  although  the  original 
macadam  improvement  was  paid  for  by  the 
public  and  not  by  such  owners.    (Pa.)  834. 

Process, 

The  lack  of  a  seal  on  n  summons  is  held 
fatal  in  a  Montana  case  where  the  statutes  pro- 
vided that  the  summons  must  be  issued  under 
the  seal  of  the  court,  although  the  statutes  fur- 
ther provided  that  the  court  should  disregard 
errors  not  affecting  substantial  rights.  ( Mon  t. ) 
424. 

Courts, 

The  appointment  by  a  slate  court  of  a  re- 
ceiver on  petition  for  the  dissolution  of  a  cor- 
poration is  held  effectual  to  exclude  a  subse- 
quent seizure  of  the  property  under  process  of 
a  federal  court  although  made  before  the 
receiver  has  actually  taken  possession  of  the 
property  or  filed  his  bond.     (N.  Y.)  391. 

The  power  of  a  court  of  equity  to  compel  a 
railroad  company  to  put  a  street  in  which  it 
has  built  its  road  in  proper  repair  is  discussed 
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at  length  and  sustained  in  a  West  Virginia 
case.    (W.  Va.)  161. 

Holidays. 
The  prohibition  against  transacting  judicis} 
business  on  holidays  is  held  not  applicable  to 
the  issue  of  an  attachment,  since  that  is  purely 
ministerial.    (Neb.)  813. 

Boards. 
The  rule  that  mem  t)ers  of  a  board  must  meet 
and  act  tof^ther  is  involved  in  a  Ejinsas  case 
in  which  it  is  decided,  however,  that  the  ac- 
tion of  individual  members  of  a  school  board 
in  purchasing  articles  for  the  school  was  rati- 
fiea  by  acquiescence.    (Kan.)  186. 

Eminent  domain. 

The  constitutional  right  to  take  property  for 
public  purposes  In  Colorado  exteDos  to  a  ri^bt 
of  wav  for  a  ditch  to  carry  water  for  an  elec- 
tric light  plant.    (Colo. )  241 . 

An  application  of  the  constitutional  rule 
that  private  property  can  be  condemned  only 
for  public  purposes  is  made  in  a  Wiscoosih 
case,  which  refuses  to  permit  condemnation  of 
land  for  the  pipe  line  of  a  water  company  for 
the  supply  of  a  city,  until  it  is  shown  that  the 
company  has  the  right  to  furnish  such  supplv 
in  the  city.    (Wis.)  662. 

The  condemation  of  land  for  the  side  tracks 
of  a  railroad  company  is  held  to  be  a  public 
use  according  as  the  tracks  are  or  are  not  neo 
essary  for  the  railroad  business,  but  the  fact 
that  a  particular  advantage  will  be  obtained 
by  one  shipper  will  not  defeat  the  ris^hi. 
(Ark.)  484. 

The  removal  of  the  lateral  support  of  land 
in  grading  a  street,  at  least  if  negligently  done, 
is  held  to  create  liability  for  injuries  caused 
by  the  sliding  of  the  adjoining  land  although 
the  constitutional  provision  on  the  subject  was 
only  against  '*taking."    (Wash.)  68. 

The  damages  to  the  easements  of  abutting 
owners  from  the  future  running  of  trains  od 
an  elevated  railroad,  including  those  from  the 
discharge  of  smoke,  cinders,  and  noxious  gM&ts. 
are  proper  elements  of  the  damages  to  be  giveo 
in  lieu  of  an  injunction.    (N.  Y.)  762. 

Taxes. 

Important  questions  as  to  what  capital  of  s 
corporation  is  liable  within  the  state,  where  it 
consisted  originally  of  patent  rights  portion? 
of  which  have  been  granted  to  other  corpora 
Uons  within  and  without  the  state,  are  pre- 
sented in  a  case  arising  under  the  New  York 
statute  taxing  capital  employed  within  the 
state.    (N.  Y.)  458. 

The  waiver  by  a  corporation  of  objection 
against  being  taxed  in  a  certain  county  is  up 
held,  where  it  appeared  and  attempted  to  o* 
tain  a  reduction  of  its  assessment  there.    (>' 
Y.)  889. 

The  equality  and  uniformity  of  taxation  i- 
held  to  be  violated  by  a  tax  on  foreign  insm 
ance  companies  doing  business  in  count u- 
which  have  cities  with  paid  fire  department^ 
where  the  tax  is  to  create  a  fireman's  fund. 
(Ind.)  827. 

The  power  to  impose  the  whole  burden  o* 
taxation  upon  land  alone,  exempting  building^. 
other  improvements,  and  personal  property,  i^ 
denied  in  Maryland,  under  the  declaration  of 
righto.    (Md.)  89. 

The  place  of  taxation  of  trust  property  » 
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Taised  in  a  Georgia  ca^e  in  which  a  municipal- 
ity is  allowed  to  tax  that  portion  of  the  prop- 
erty represented  by  the  number  of  trustees  re- 
aiding  therein.    (Ga.)  151. 

The  Talidity  of  a  tax  sale  and  deed  made 
after  offer  to  pay  taxes  which  were  not  paid 
through  mistake  of  the  tax  officers  is  denied  in 
a  Wisconsin  case.    (Wis.)  487. 

BbspittU, 
A  statute  requiring  one  who  is  bound  to  snp- 
X>ort  an  insane  person  to  reimburse  the  county 
for  the  expense  of  keepine  such  person  in  a 
atate  insane  hospital  is  held  unconstitutional, 
where  he  is  taxed  for  the  support  of  such  hos- 
pital and  also  for  the  expenses  chargeable  to 
the  county  for  its  patients  therein,  and  the  law 
compels  such  insane  persons  to  be  sent  to  the 
state  hospital.    (Neb.)  850. 

Medical  eammimoners. 
The  powers  of  the  state  board  of  medical 
commissioners  in  Iowa  are  reviewed  at  length 
in  a  case  which  holds,  among  other  things, 
that  refusing  certificates  to  graduates  of  a 
school  which  is  not  in  good  standing  does  not 
give  especial  privileges  and  i  mm  unities  to  the 
graduates  of  other  schools  which  are  in  good 
standing.    (Iowa)  B55. 


IWdler, 

A  person  who  merely  delivers  goods  pre- 
viously sold  by  another  is  held  not  to  be  a  ped- 
dler.   (Iowa)  480. 

Bridffe. 

The  approaches  of  a  bridge  are  held  not  to 
be  a  part  of  it  wiibin  a  statute  and  rule  limit- 
ing the  speed  of  railroad  trains  on  a  bridge. 
(Ga.)  41«. 

Schools, 

The  California  statute  making  school  teach- 
ers, when  elected,  removable  only  for  cause,  is 
held  not  to  give  a  life  tenure  to  a  teacher 
elected  for  a  fixed  and  specified  time,  or  pre- 
vent the  dismissal  of  such  teacher  at  pleasure 
after  the  expiration  of  that  time.    (Cal.)  197. 

Seal. 
The  sufficiency  of  a  stamped  device  as  a 
seal,  where  the  words   used   were  **  County 
Clerk— Lincoln  County — Wis."  is  upheld  in  a , 
Wisconsin  case,  which  discusses  at  length  the 
sufficiency  of  similar  seals.     (Wis.)  182. 

Fishing. 
Power  of  the  legislature  as  to  illegal  fishing 
is  raised  in  an  Indiana  case,  in  which  the  pos- 
session of  a  gill-net  or  seine  is  made  qriminal. 
(Ind.)  52. 


II.    COIVTRAGTUAL    AITD    COMMEBOIAL   ReLATIOKS. 


A  Florida  decision  holds  that  a  contract  for 
the  permanent  location  of  a  railroad  depot  at 
a  particular  point  is  against  public  policy. 
(Fla.)  419. 

A  good  illustration  of  interpreting  a  contract 
In  strict  accordance  with  justice  and  the  in- 
tention of  the  parties,  although  not  in  literal 
conformity  to  its  terms,  is  made  b}'  excluding 
from  a  contract  to  convey  land  free  from  in- 
cumbrances an  incumbrance  which  was  created 
by  an  assessment  for  a  future  improvement 
after  the  contract  was  made.    (N.  T.)  455. 

The  delivery  of  an  architect's  certificate  is 
held  sufficient  to  require  payment  to  a  con- 
tractor, although  it  was  handed  back  to  the 
architect  and  not  presented  to  the  owner.  (HI. ) 
498. 

Oompromise, 
The  fact  that  there  is  a  certain  defense  to  a 
claim  will  not  invalidate  a  compromise  if  both 
parties  honestly  believe  the  claim  doubtful. 
(Or.)  116. 

Accord  and  satirfaetion. 
The  acceptance  of  a  check  and  retention  of 
the  proceeds  is  a  good  accord  and  satisfaction 
for  a  greater  sum  claimed  on  an  unliquidated 
demand,  where  the  check  is  sent  with  the  ex- 
press statement  that  it  is  in  full  satisfaction. 
(N.  Y.)  785. 

Consideration, 
The  sufficiency  of  a  moral  obligation  for  a 
contract  is  illustrated  by  a  Maryland  decision 
as  to  the  assignment  of  a  life  insurance  policy. 
(Md.)  761. 

Ovaraniy. 
The  necessity  of  a  notice  of  default  to  a 
guarantor  is  denied  on  a  review  of  conflicting 
authorities  where  the  guaranty  is  absolute  for 
the  performance  of  a  definite  agreement. 
(Md.)  257. 
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Brokers, 
A  real  estate  broker's  right  to  commissions 
on  a  sum  paid  by  a  prospective  purchaser  and 
forfeited  by  him  is  upheld  in  an  apparently 
novel  case.    (N.  T.)  898. 

'Business  name. 
The  effect  of  a  transfer  of  business  and  good- 
will upon  the  right  to  use  the  business  name  of 
the  establishment  is  involved  in  a  case  in  which 
many  years'  use  of  such  name  by  the  purchaser 
was  held  not  to  prevent  the  owner  of  the  name 
from  re-engaging  in  business  under  it.  (U.  S. 
C.  0.  App.  2d  0.)  788. 

Bills  and  notes. 

Rights  of  a  bona  fide  holder  are  upheld  in 
case  of  a  note  for  an  interest  in  a  patented  pro- 
cess, although  it  had  on  its  face  the  letters  "C. 
I.  P.",  which  mean  Chapin  Iron  Process. 
(Tenn.)  605. 

The  necessity  of  demand  and  notice  in  order 
to  bind  an  indorser  of  a  note  after  maturity  is 
affirmed  in  a  California  case,  which  does  not 
determine  within  what  time  the  notice  and  de- 
mand are  required.    (Cal.)  580. 

The  sufficiency  of  notice  of  protest  is  de- 
nied, where  it  was  mailed  to  the  wrong  place 
in  reliance  merely  upon  a  directory.  (N.  Y.) 
495. 

The  waiver  of  demand  and  notice  by  in- 
dorsers  is  held  valid  in  a  Kansas  case,  where 
it  was  made  by  parol  statements.    (Kan.)  96. 

The  efl'ect  on  the  negotiability  of  a  note  of 
making  it  payable  in  foreign  money  is  dis- 
cussed in  a  Texas  case,  where  it  is  held  that  a 
note  payable  in  Mexican  silver  dollars  is  ne- 
gotiable.    (Tex.)  481. 

The  delivery  of  a  negotiable  note  by  the 
principal  is  held  effective  as  against  sureties 
although  the  principal  delivered  it  in  violation 
of  his  understanding  with  them.    (Ean.)  809. 
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Carriers. 

An  extra  fare  required  of  passengers  with- 
out a  ticicet  is  held  to  be  unlawful,  unless  op- 
portunity to  obtain  the  ticket  is  given.  (Wis.) 
483. 

The  right  of  a  person  on  a  freight  train  to 
be  considered  a  passenger  is  denied  in  a  case 
where  a  person,  after  refusal  to  carry  him,  got 
into  a  caboose  and  was  not  discovered  until 
the  train  was  well  under  way,  although,  as  it 
was  in  the  night-time  and  he  was  a  cripple, 
the  conductor  failed  to  put  him  off.  (Cal.) 
822. 

The  meaning  of  trinkets  and  lace  is  involved 
in  a  Qeorgia  case  construing  U.  8.  Rev.  Stat., 
§  4281.    (Ga.)  123. 

Jlartgage. 

A  stipulation  in  a  mortgage  that  no  bond- 
holder shall  bring  suit  to  foreclose  until  after 
refusal  of  the  trustee  on  request  of  a  certain 
share  of  bondholders  is  valid.    (Minn.)  535. 

A  bona  fide  purchaser  of  a  portion  of  a 
mortgage  which  is  fraudulent  as  to  creditors 
is  held  entitled  to  protection  as  against  general 
creditors.    (Ohio)  329. 

Insurance. 

The  question  when  an  insurance  agent  is  the 
agent  of  the  assured  is  illustrated  in  a  Michigan 
case.     (Mich.)  277. 

As  to  an  assignment  of  a  life  insurance  policy 

Issued  by  a  New  York  company  to  a  citizen  of 

Maryland  on  application  to  a  Maryland  agent, 

it  is  held  that  the  laws  of  Maryland  apply. 

.|Md.)761. 

The  fact  that  a  foreign  insurance  company 
has  not  complied  with  the  iaw  so  as  to  be  en- 
titled to  do  business  within  the  state  does  not 
affect  its  right  to  subrogation,  after  payment 
of  a  loss,  to  a  claim  against  the  wrongdoer 
who  caused  the  loss.    (Ind.)  405. 

The  divisibility  or  severability  of  an  insur- 
ance policy  is  again  presented  in  a  Wisconsin 
case,  in  which  the  policy  was  held  indivisible 


R^SUHB  OF  DeCIBIONS. 
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aa  to  a  quantity  of  cranberries  insured  for  t 
gross  sum.    (Wis.)  267. 

The  same  case  holds  that  an  attachment  ii 
process  within  a  clause  as  to  change  of  title  or 
possession  of  insured  property  by  sale,  pro- 
cess, etc.    (Wis.)  267. 

The  renewal  of  a  mortgage  on  insured  prop- 
erty in  favor  of  one  who  has  become  entitled 
thereto  by  operation  of  law,  does  not  change 
the  incumbrance  so  as  to  affect  an  insurance 
policy.    (Ind.)  400. 

Insurance  on  a  harvester  operating  in  the 
fields,  or  in  transit  from  place  to  place  in  con- 
nection with  harvesting,  is  held  not  to  coTer 
the  machine  while  at  a  shop  for  repairs.  (Cal.) 
87. 

The  proximate  cause  of  the  wrecking  of 
electric  machinery,  which  was  not  burned,  u 
held  to  be  a  fire  in  a  remote  part  of  the  build- 
ing in  which  it  was  situated  which  caused  a 
short  circuit  thereby  starting  a  powerful  cu^ 
rent  of  electricity.    (Mass.)  297. 

The  effect  of  a  mutual  mistake  on  the  sur- 
render of  an  insurance  policy  is  held  ground 
for  holding  that  the  policy  is  still  alive.  (N. 
Y.)  886. 

Life  insurance  taken  in  the  name  of  a  child 
or  transferred  to  the  child,  is  held  in  a  Tennes- 
see case  to  constitute  an  advancement,  the 
amount  of  which  is  to  be  taken  out  of  the  net 
proceeds  of  the  policies  at  death.     (Tenn.)  178. 

Proceeds  of  life  insurance  taken  in  the  name 
of  the  wife  of  a  partner  are  held  to  be  a  trust 
fund,  the  whole  of  which  may  be  recovered  br 
the  firm,  where  all  the  premiums  were  paid 
with  the  firm  funds.    (N.  Y.)  566. 

Arbitration. 
The  right  of  an  umpire  on  an  arbitration  to 
obtain  the  judgment  of  other  persons  as  a  lm<is 
tor  his  own  is  discussed  in  a  case  in  which  the 
right  is  held  to  be  clear,— especially  in  case  of 
a  mere  appraisal  of  the  amount  of  loss  under 
an  insurance  policy.    (Me.)  650. 


III.    COBPOBATIONS  AND  ASSOCIATIONS. 


Acts  actually  done  on  behalf  of  a  corpora- 
tion are  held  not  to  be  the  individual  acts  of 
managers  though  done  in  a  very  loose  and  ir- 
regular way.    (N.  Y.)  48. 

The  right  of  directors  to  rescind  a  vote  de- 
clared a  dividend  is  upheld  in  a  case  where  the 
fact  that  the  dividend  had  been  declared  had 
not  been  communicated  to  the  stockholders  or 
made  public  and  no  fund  set  apart  for  its  pay- 
ment.   (Mass.)  65. 

The  powers  of  the  president  of  a  bank,  who 
is  its  sole  managing  officer,  are  discussed  at 
considerable  length  in  a  case  in  which  he  ob- 
tained an  accommodation  note  for  use  at  the 
clearing  house,  and  an  attempt  was  made  by 
the  receiver  of  the  bank  to  enforce  the  note. 
(U.  S.  C.  0.  App.  3d  C.)  554. 

Franchise, 
The  purchase  of  waterworks  by  a  water- 
works company  which  is  a  quasi  public  cor- 
poration is  held  to  be  subject  to  a  mechanics' 
lien  created  by  an  individual  who  constructed 
the  works,  and  that  the  franchise  of  the  com- 
pany would  pass  with  the  plant  on  foreclosure 
of  the  lien.    (N.  C.)  743. 
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A  suit  by  members  of  a  voluntary  associa- 
tion to  compel  the  delivery  to  them  of  a  char- 
ter which  they  allege  was  procured  by  the  in- 
corporators named  therein  as  their  ay^nts,  and 
which  appropriates  a  name  belonging  to  the 
association,  is  held  to  be  in  effect  a  suit  by  pri- 
vate persons  to  take  away  the  franchise  of  a 
corporation  and  therefore  not  sustainable.  (R. 
I.)  272. 

Stock. 

The  power  of  a  banking  corporation  to  take 
stock  of  an  insurance  company  is  denied  io 
Nebraska  aa  being  outside  the  proper  purposes 
of  the  corporation.    (Neb.)  780. 

The  lien  of  a  corporation  on  its  stock  to  se- 
cure a  debt  from  a  stockholder  is  not  held  valid 
as  against  a  prior  pledgee  of  the  stock,  where 
the  pledge  was  known  to  the  company  before 
extending  credit  to  the  stockholder.    (La.)  600. 

UUra  fdres. 
The  remedy  of  one  who  has  made  a  contract 
with  a  corporation  which  is  in  excess  of  its 
powers  is  discussed  in  a  Tennessee  case  which 
holds  the  corporation  estopped  to  deny  that  it 
had    accepted  an  amendment  of  its  charter 


I{£sum£  of  Decision  9. 
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'wbicb  would  authorize  the  contract.  (Teon.) 
7ft5. 

The  rfght  of  a  corporatioD  to  defend  against 
contract  liabilities  growing  out  of  its  actual 
transactions  on  the  grouna  that  they  were  be- 
yond its  corporate  powers  is  denied.  (N.  Y.) 
48. 

The  liability  of  a  corporation  for  extra  work 
ordered  by  a  director  without  authority,  but 
which  work  was  done  with  the  knowledge  of 
the  majority  of  the  directors,  is  upheld  in  a 
Connecticut'  case.    (Conn.)  291. 

Beceiter. 
The  doctrine  that  a  receivcrmay  be  appoint- 
ed, where  no  other  relief  is  asked,  in  a  suit 
aG:ainst  an  insolvent  corporation,  is  approved 
in  the  Iron  Hall  case.    (Ind.)  210. 


Partnership. 
An  extensive  discussion  of  the  question 
what  constitutes  a  partnership  is  found  in  the 
differing  opinions  of  the  Jud^  in  a  Michigan 
case,  where  the  owner  of  land  agreed  with  an- 
other for  the  cutting  and  sellinfj  of  logs  and 
bolts,  with  a  division  of  the  ultimate  balance 
after  paying  certain  sums  to  each  party,  and 
the  expenses  of  the  work.    (Mich.)  776. 

Olvb, 
A  social  club  which  is  incorporated  is  held 
in  Louisiana  to  be  subject  to  the  license  law  in 
respect  to  selling,  giving  away,  or  otherwise 
disposing  of  intoxicating  liquors.    (La.)  185. 


lY.  DoMRSTiG  Relations. 


The  powers  of  a  ffuardian  in  socage  are  dis- 
cussed in  an  extensive  opinion  which  denies 
that  such  guardians  have  control  of  an  infant's 
personal  property,  and  therefore  deny  the 
power  of  such  a  guardian  to  surrender  a  life 
insurance  policy  payable  to  his  wards,  although 
it  was  upon  his  own  life.    (N.  T.)  620. 

The  right  of  a  parent  who  has  abandoned  a 
child  to  notice  of  proceedings  for  its  adoption 
is  denied  in  a  Wyoming  case.    (Wyo.)  199. 


A  divorce  for  the  wife's  adultery  is  held  to 
be  no  ground  for  setting  aside  conveyances 
made  to  her  during  the  marriage  by  the  free 
act  of  the  husband.    (Mo.)  222. 

A  deed  from  a  wife  to  her  husband,  although 
he  joins  as  grantor  also,  is  held  invalid,  where 
by  statute  he  must  unite  with  her  in  a  deed  of 
her  property.    (Cal.)  702. 


y.   FiDTJGIAltlES  AND  RbPRESBNTATTVES. 


A  strong  presentation  of  the  law  which  de- 
nies to  an  agent  the  right  to  purchase  for  him- 
self the  subject-matter  of  his  agency  is  made  in 
a  Nebraska  case.    (Neb.)  207. 

Power  of  an  agent  to  employ  a  physician  for 


an  injured  person  is  upheld  in  a  Minnesota 
case,  m  which  the  agent  of  a  streetcar  com- 
pany was  expressly  authorized  to  see  that  per- 
sons injured  were  taken  where  medicial  aid 
could  be  given.    (Minn.)  69d. 


YL  ToBTs;   Neoligbncb;    Injubtbs;   Nuisances. 


Assault. 

Mere  play  by  students  is  held  to  constitute 
aD  actionable  assault,  where  severe  personal 
injuries  result  from  an  unexpected  and  violent 
push.    (Mich.)  55. 

Libel. 

The  right  to  criticise  public  officers  is  held 
not  to  excuse  a  charge  that  a  constable,  mere- 
ly to  increase  his  own  fees,  induced  persons  to 
sue  out  unnecessary  warrants.    (Ga.)  538. 

Privilege  in  respect  to  defamatory  state- 
ments is  aiscussed  in  a  case  where  alleged  slan- 
der was  spoken  by  the  principal  of  a  deaf  mute 
institute  in  statements  to  the  executive  com- 
mittee and  the  president  of  the  board  of  trus- 
tees concerning  a  woman  employed  as  super- 
intendent of  the  sewing  department  and  teacher 
of  a  class  in  sewing.    (N.  T.)  440. 

The  question  of  privilege  in  the  publication 
of  false  statements  by  a  mercantile  agency  is 
reviewed  in  a  Missouri  case,  where  the  claim 
ifi  denied  as  to  publication  made  to  all  sub- 
scribers whether  creditors  of  the  person  libeled 
or  not.    (Mo.)  188. 

A  doctrine  which  must  meet  with  much  dis- 
sent, and  which  does  in  fact  meet  with  strong 
dissent  in  the  court  which  propounds  it,  de- 
clares that  a  person  whose  name  and  descrip- 
tion are  used  by  mistake  in  an  article  intended 
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to  refer  to  another  person,  as  to  whom  the 
facts  are  true,  can  have  no  right  of  action  for 
libel,  although  the  article  would  be  libelous  if 
it  was  intended  to  refer  to  him.    (Mass. )  856. 

False  imprisonment. 
The  question  of  liability  of  a  magistrate  who 
issues,  or  of  an  officer  who  serves,  a  warrant 
of  arrest,  is  reviewed  at  length  in  a  Utah  case. 
(Utah)  590. 

Negligence, 

One  whose  negligence  as  to  a  division  fence 
permits  a  neighbor's  colt  to  escape  is  liable  for 
resulting  injury,  although  the  negligence  of  a 
third  person  in  starting  or  driving  the  colt  may 
have  contributed.    (Vt.)  479. 

The  subject  of  contributory  negligence 
is  discussed  at  length  in  a  New  Jersey 
case  in  which  it  was  held  to  be  negligence  to 
leave  a  surveyor's  transit  set  up  in  a  street  with- 
out any  one  in  charge  of  it,  but  not  to  be  neg- 
ligence for  a  traveler  to  drive  against  it  without 
seeing  it.    (N.  J.)  61. 

Whether  or  not  it  is  negligence  for  a  black- 
smith to  hammer  at  an  anvil  within  six  feet  of 
a  sidewalk  before  an  open  door,  in  conse- 
quence of  which  a  scale  from  his  hammer  de- 
stroys the  eye  of  a  passer-by,  is  held  to  be  a 
question  for  the  jury.    (Iowa)  278. 
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Tbe  use  of  steam  power  on  a  street  railroad, 
where  it  is  io  fact  negligence  in  view  of  the  use 
of  tbe  streets  by  tbe  public,  is  held  not  to  be 
excused  by  tbe  fact  that  tbe  company  was  al- 
lowed by  charter  to  use  steam  power.  (Neb.) 
853. 

Maiter  and  iervant, 

A  case  of  considerable  importance,  decided 
against  vigorous  dissent,  holds  an  employer 
liable  for  negligence  in  tbe  employment  of  a 
surgeon  for  a  hospital  maintained  for  employes 
who  contribute  small  sums  for  tbe  purpose, 
even  in  tbe  case  of  an  employe  treated  by  tbe 
surgeon  not  at  tbe  hospital  but  at  the  home  of 
bis  friends.    (Wash.)  838. 

Tbe  effect  of  tbe  Employers'  Liability  Act 
of  Alabama  on  the  assumption  of  a  servant  of 
known  risks  is  considered  in  an  extensive 
opinion  which  holds  the  rule  to  be  unchanged. 
<Ala.)457. 

Negligence  as  io  passengers. 
<  Tbe  question  wbether  a  railroad  company  is 
held  to  the  same  extraordinary  care  in  respect 
to  its  depot  approaches  as  in  respect  to  trains 
is  discussed  with  some  lack  of  agreement  by 
the  judges  of  the  supreme  court  of  South 
Carolina,  a  msjority  of  whom  a^ree  in  the  af- 
firmative, where  the  approach  is  a  trestle  or 
bridge.    (S.  0.)  520. 

The  degree  of  care  required  of  street  railway 
companies  toward  passengers  is  defined  in  Ne- 
braska as  tbe  utmost  skill,  diligence,  and  hu- 
man fore^^ight.    (Neb.)  816. 

The  question  of  a  railroad  company's  liabil- 
ity to  passengers  for  a  casualty  occasioned  by 
an  unprecedented  flood  is  discussed  at  lensrth 
in  a  Maine  case,  in  which  a  culvert  wds  washed 
away  in  such  a  storm,  but  the  company  was 
held  liable  for  lack  of  promptness  in  inspect- 
ing tbe  line  during  or  after  the  storm.  (Me.) 
818. 

For  cutting  off  a  sleeper  without  notice  to  a 
passenger  baviu|r  a  sick  child,  while  his  bag- 
gage and  medicine  have  gone  with  the  train, 
a  railroad  company  is  liable  in  compensatory, 
but  not  in  exemplary,  damages.    ( Va.)  817. 

Tbe  duty  to  look  and  listen  before  crossing 
a  railroad  track  is  held  subject  to  an  exception 
in  case  of  a  passenger  going  from  his  train  to 
an  eating  house  maintained  by  the  carrier. 
(Colo.)  729. 

The  measure  of  care  of  a  person  who  is 


ejected  from  a  train  and  left  upon  the  railroad 
track  is  discussed  at  much  length  in  a  Pennsyl- 
vania case,  where  it  is  held  by  the  majority  of 
the  court  that  his  duty  is  merely  to  leave  the 
track  at  the  earliest  practicable  opportunity 
which  a  reasonably  prudent  man  would  dis- 
cover and  seize.    (Pa.)  682. 

As  to  freight. 
Whiskey  on  a  train  wrecked  by  the  Johns- 
town flood  was  held  not  to  have  been  lost  by 
inevitable  accident,  where  it  was  not  de- 
stroyed bv  the  flood,  but  part  of  it  was  stolen 
after  the  flood  without  any  attempt  of  the  train- 
men to  prevent  it,  and  the  rest  was  destroyed 
by  a  volunteer  guard  of  citizens  to  prevent  it 
from  falling  into  the  hands  of  dangerous  men. 
(Pa.)  860. 

Licensees  and  trespassers. 
The  rule  that  a  mere  licensee  takes  the  risk 
of  injury   from  a  defective  condition  of  the 

g remises  on  which  he  goes  is  illustrated  io  a 
[aryland  cas6,  where  a  student  while  makiocr, 
by  permission,  a  tour  of  inspection  through  a 
power-house  is  injured  by  falling  into  a  vat  of 
boiling  water.    (Md.)  714. 

A  woman  who  goes  in  the  night  to  see  ber 
husband  off  on  a  Freight  train  which  does  not 
carry  passengers  but  on  which  he  goes  with 
livestock  and  other  freight  is  held  to  be  a  mere 
licensee  who  takes  tbe  risks  of  injury  from 
lack  of  lights  and  railings  on  the  platform. 
(Wis.)  527. 

The  tort  of  a  brakesman  in  driving  from  a 
freight  train  a  person  stealing  a  ride  is  held 
not  to  be  within  the  scope  of  his  employment, 
in  tbe  absence  of  proof  on  that  point;  and 
such  a  trespasser  has  no  relation  of  passenger 
to  the  railway  company.    (Mo.)  850. 

Nuisance, 

The  distinction  between  cases  of  nuisance 
and  of  negligence  is  very  clearly  brought  out 
in  a  Pennsylvania  case  holding  that  the  escape 
of  oil  from  a  pipe  line  is  a  nuisance  for  which 
liability  exists,  independently  of  negligence. 
(Pa.)  642. 

The  relative  rights  of  lessees  on  different 
floors  of  a  building  are  presented  in  a  Massa- 
chusetts case,  in  which  a  lessee  is  held  liable 
to  one  below  him  for  acid  fumes  and  sand 
which  go  through  the  floor  to  the  injury  of  the 
latter.    (Mass.)  844. 


VII.  PROPEaiTT  Rights  ;  Lieks  ;  Gifts  ;    Wills. 


The  Interests  of  persons  not  in  esse  are  held 
to  be  sufficiently  protected  in  a  proceeding  to 
sell  real  property  where  others  of  the  same 
class  are  before  the  court  who  are  certain  to 
bring  before  tbe  court  the  merits  of  any  ques- 
tion affecting  any  of  the  class.     (111.)  247. 

Fish. 
Fish  caught  and  placed  in  a  cove  of  navigable 
water  and  kept  in  by  a  wire  fence  are  so  far 
restored  to  their  native  element  that  tbev  can- 
not be  claimed  as  private  property.    (Md.)  04. 

Ice. 
The  question  whether  ice  constitutes  a  part 
of  tbe  land  over  which  it  is  formed  is  presented 
in  an  Iowa  case,  which  holds  that  the  ice  be- 
longs to  whoever  has  a  right  to  possess  and  use 
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the  land,  and  therefore  may  be  used  or  sold  by 
a  tenant.    (Iowa)  883. 

Waters. 
The  law  of  watercourses  Is  reviewed  in  an 
interesting  Wisconsin  case  which  holds  that 
the  flow  of  water  which  can  be  identifled  as 
the  outlet  of  a  lake,  although  much  of  the  way 
it  percolates  the  ground,  must  be  held  a  water- 
course.   (Wis.)  &. 

Light  and  air. 
The  effect  of  a  reservation  in  a  deed  of  the 
use  of  light  and  air  for  windows  overlooking 
a  portion  of  the  premises  conveyed  is  con- 
strued in  a  New  Jersey  case  to  exclude  any 
building  on  such  portion.    (N.  J.)  681. 


(Gevzl 
Ekeirieitif, 
An  electric  light  compaoy  whose  wires  carry 
a  low  curreDt  safe  forhaodHng  is  held  od titled 
to  an  injuDctioD  against  interference  by  a  com- 
pany which,  ander  a  subsequent  contract,  in- 
terferes with  the  safe  use  of  its  wires  by  put- 
ting near  them  wires  carrying  a  dangerous 
current.    (Vt.)  821. 

Lateral  supporU 
The  question  of  lateral  support  for  a  build- 
ing, aa  well  as  for  soil,  is  presented  in  a  Cali- 
fornia case  which  holds  that  no  easement  for 
the  support  of  the  building  can  be  acquired  by 
prescription.    (Utah)  780. 

Abutting  ownert. 
One  who  has  purchased  a  lot  abutting  on  a 
street  dedicated  but  not  accepted  is  held  en- 
titled to  protection  against  cutting  down  the 
grade  of  the  street  by  the  owner  of  the  tract. 
<N.  Y.)  244. 

Ea$ement$, 
The  distinction  between  exception  and  reser- 
vation of  an  easement  is  sharply  brought  out 
In  a  case  holding  that  a  right  of  way  may  in 
Massachusetts  be  created  by  exception  or 
reservation  but  that  the  word  "heirs"  is 
ne<  essary  to  create  an  easement  in  fee  if  it  is 
done  by  way  of  reservation.    (Mass.)  688. 

Curtesy, 
A  right  of  curtesy  is  held  not  to  be  defeated 
by  a  will  giving  a  life  estate,  with  power  to 
sell  so  far  as  necessary  for  the  personal  wants 
of  the  husband.    (Conn.)  821. 

Deed, 
The  habendum  of  a  deed  is  held  operative  to 
enlarge  the  premises  in  which  a  husband  alone 
is  named  as  grantee,  where  the  habendum  pro- 
vides for  an  estate  in  both  husband  and  wife, 
and  their  heirs  and  assigns.    (S.  C.)  840. 

Lease. 
The  status  of  tenants  in  possession  under  a 
contract  for  a  lease  for  years  when  they  re- 
fuse to  accept  the  lease  because  the  landlord 
lias  broken  his  contract  in  respect  to  the  con- 
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struction  of  a  building  for  them  is  that  of  ten* 
ante  at  will.    (Ga.)  88. 

Trvets. 
A  power  of  revocation  in  a  trust  is  not  neces- 
sary, where  the  grantor  reserves  to  himself  the 
whole  beneficial  interest,  except  meager  com- 
missions to  the  trustee,  and  creates  ibe  trust 
through  fear  of  his  own  insanity.    (Pa.)  862. 

Liens. 

The  distinction  between  statutory  and  com- 
mon law  liens  as  affected  by  prior  rights  to 
the  property  is  pointed  out  in  a  New  Jersey 
case,  which  denies  to  a  livery -stable  keeper's 
lien  priority  over  a  chattel  mortgage.  (N.  J.) 
719. 

The  effect  of  payment  by  a  contractor  to  a 
subcontractor  to  cut  off  liens  of  materialmen 
is  sustained  when  made  in  good  faith.  (K.  Y. ) 
660. 

Morigages. 

The  relative  rights  of  mortgagees  of  a  vessel 
are  discussed  extensively  in  a  case  where  pos- 
session was  taken  by  a  second  mortgagee,  who 
then  allowed  the  mortgagor  to  use  the  vessel 
in  consideration  of  an  assignment  of  the 
freighu.    (N.  Y.)  497. 

Gifts. 
A  peculiar  case  as  to  gifts  Is  in  respect  to  a 
donation  to  sufferers  from  a  cyclone  by  mem- 
bers of  a  benefit  society,  where  the  committee 
of  disbursement  undertook  to  withhold  a  part 
of  it  on  the  ground  that  it  was  not  needed  and 
to  turn  it  over  into  the  treasury.    (Ey.)  847. 

Wills. 

The  effect  of  the  statute  against  perpetuities 
is  involved  in  a  Wisconsin  case  which  holds 
that  an  absolute  estate  is  given  by  a  devise 
in  fee  where  this  is  followed  b^  clauses  at- 
tempting to  make  further  dispositions  which 
violate  the  sUtute.-   (Wis.)  509. 

The  question  whether  a  prohibited  gift  bv 
will  is  to  be  determined  by  the  face  of  the  will 
alone  or  not  is  illustrated  in  a  case  which  holds 
that  a  devise  absolute  in  form  if  intended  to 
evade  a  statute  a^^ainst  excessive  gifts  to  ille- 
gitimate children  is  invalid.    (S.  C.)  465. 


yni.  Civil  Rbmvdibs;  Rules  and  Principles. 


The  black-listing  of  employes  is  held  in  a 
Massachusetts  case  not  to  give  them  any  joint 
right  of  action,  or  any  right  to  an  injunction, 
leaving  them  to  their  remedy,  if  any,  by  sepa- 
rate actions  at  law.    (Mass.)  342. 

A  suit  in  equity  to  enforce  a  lien  on  the  pro- 
ceeds of  property  which  was  subject  to  the 
lien  is  upheld  in  Florida  where  the  property 
bad  been  sold  by  consent  and  the  proceeds  de- 
posited subject  to  the  rights  of  the  parties. 
(Fla.)  67. 

The  remedy  in  equity,  where  part  of  a  leased 
basement  has  been  taken  for  a  vault  by  the 
owner  in  good  faith,  is  held  not  to  require  a 
removal  of  the  vault  at  very  great  expense, 
where  equally  available  space  is  offered  in 
place  of  ft    (Mass.)  848. 

Trial  by  jury. 
The  constitutional  right  of  a  trial  by  jur^ 
on  an  issue  of  fact  in  a  court  of  law  which  is 
proper  for  the  cognizance  of  a  jury  is  held  in- 
applicable, in  Vermont,  to  an  action  of  bookac- 
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count,  which  by  immemorial  practice  has  been 
tried  by  auditors.     (Vt.)  366. 

An  agreement  to  submit  a  case  to  the  court 
without  a  jury  is  held  binding  even  after  one 
trial,  where  the  judge  died  before  deciding  the 
case.    (Md.)  759. 

Injunction. 

An  injunction  to  prevent  the  practice  of  a 
profession  in  violation  of  a  contract  is  held 
not  proper,  where  the  contract  provided  for 
liquidated  damages.    (Conn.)  432. 

The  power  to  grant  an  injunction  in  aid  of 
an  attachment  is  atflrmed  by  the  New  York 
court  where  the  attachment  has  been  levied  on 
property  upon  which  executions  have  pre- 
viously been  levied  under  judgments  fraudu- 
lently confessed.    (N.  Y.)  446. 

Partition. 
The  effect  of  adverse  possession  to  defeat  an 
action  for  partition  is  denied  under  the  New 
York  Code  of  Civil  Procedure,  where  the  pos- 
session has  not  ripened  into  title.    (N.  Y.)  624. 
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Mandamui, 
Tbe  use  of  a  writ  of  maDdamus  to  compel 
the  location  of  a  railroad  depot  at  a  particular 
spot  is  denied  in  a  Florida  case.    (Fla.)  419. 

Ecidenee. 

Declarations  of  a  person  to  show  partner- 
ship are  held  ioadmissible  io  a  California  case, 
with  which  is  a  full  annotation  of  tbe  point 
(Cal.)  695. 

Oral  evidence  to  show  that  a  deed  expressing 
a  money  consideration  was  realljr  a  gift  is  al- 
lowed for  tbe  purpose  of  supporting  the  title 
of  a  purchaser  from  a  married  woman  to 
whom  tbe  property  was  given.    (Or.)  101. 

Presfjmpttovs, 

The  presumption  of  negligence  from  the  oc- 
currence of  an  accident  is  held  to  exist  where 
a  chisel  drops  from  a  scaffold  and  injures  a 
person  walking  on  a  sidewallc.    (Cal.)  698. 

The  presumption  that  a  person  when  fatally 
injured  was  exercising  ordinary  care  and  cau- 
tion is  declared  in  a  Minnesota  case  to  apply 
to  tbe  case  ot  a  person  who  was  thrown  from 
his  load  and  injured  in  attempting  to  cross  a 
railroad,  where  the  planks  had  been  removed 
from  between  the  rails.    (Minn.)  587. 

Damaffei. 

The  doctrine  that  an  act  which  prevents  or 
retards  tbe  recovery  of  an  injured  person  will 
not  be  ground  for  reduction  of  damages,  un- 
less the  act  was  negligent,  is  applied  in  a  Wis- 
consin case,  where  a  woman  becomes  pregnant 
after  an  injury  and  tbe  results  of  tbe  injury 
were  thereby  prolonged  or  recovery  retarded,. 
(Wis.)  541. 

Tbe  right  to  damages  for  mental  suffering 
on  account  of  tbe  failure  to  deliver  a  telegram 
is  discussed  vigorously  and  at  length  in  a  Mis- 
souri case,  which  reviews  the  conflicting  de- 
cisions and  denies  the  right.  .  (Mo.)  172. 

Judgment. 

A  judgment  for  the  whole  sum  of  a  promis- 
sory note  is  allowed  to  be  taken  in  a  New  York 
case  in  an  action  by  an  indorsee,  allhoufirh  the 
makei  has  paid  a  portion  of  the  sum.  (N.  Y.) 
835. 

The  conclusiveness  of  a  foreign  judgment 
upon  tbe  merits  is  reaffirmed  in  a  New  York 
case,  declaring  that  ii  can  be  impeached  only 
for  fraud  or  lack  of  jurisdiction,    (N.  Y.)  668. 

A  judgment  in  favor  of  the  receiver  of  a 
corporation   against   a  bank    for   twice   the 
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amount  of  unlawful  interest  paid  upon  a  note, 
and  for  a  statutory  penaltv,  is  held  subject  to 
a  set* off  of  subsequent  judgments  in  favor  of 
the  bank  on  audi  note  and  others.    (Ohio)  192. 

Pbreelatun. 
The  remedy  of  strict  foreclosure  Is  discussed 
in  a  New  York  case  which  denies  that  it  can 
be  granted  to  a  mortgagee  who  has  purchased 
on  foreclosure  in  order  to  cut  off  a  subsequent 
mortgagee,  where  leave  was  given  to  make  the 
latter  a  party  to  the  former  foreclosure  suit  but 
was  not  accepted.    (N.  Y.)  870. 

Service  of  proeese. 

A  person  fourteen  years  old  is  held  to  be 
prima  facie  of  suitable  age  and  discretion  for 
the  purpose  of  serving  summons  at  defendant's 
place  of  abode.    (Minn.)  109. 

Exemption  of  nonresident  party  from  proc- 
ess is  applied  to  one  attending  federal  court. 
(N.- Y.)  45. 

Survival  of  action. 
An  action  for  negligence  in  running  over  a 
person  is  held  not  to  &  for  an  assault  and  bat- 
tery, within  the  meaning  of  a  statute  as  to 
the  survival  of  actions  in  case  of  death.  (Ky.) 
861. 

Qarnithment. 
The  validity  of  a  garnishment  proceediD||  to 
reach  a  debt  due  to  a  nonresident  from  a  foreign 
corporation  by  service  upon  an  agent  of  tbe 
latter  is  denied  in  New  York.    (N.  Y.)  11& 

Judicial  tale. 

The  effect  of  an  announcement  at  a  judicial 
sale  which  prevents  bidding  on  account  of 
Bvmpathy  for  the  debtor,  who  bids  and  gets 
toe  property  without  competition,  is  held  to 
defeat  the  sale  although  there  was  no  misrep- 
resentation or  concealment.    (S.  C.)  545. 

Property  which  is  of  practical  use  in  operat- 
ing a  caniU  is  held  in  a  Maryland  case  to  ha 
not  subject  to  execution.    (Md.)  787. 

ProsnmeUe  catue. 
The  question  of  proximate  cause  is  presented 
in  a  peculiar  case  in  which  a  statement  by  tbe 
conductor  that  the  caboose  would  not  l» 
changed  was  claimed  to  be  the  cause  of  injurr 
to  a  person  who,  after  going  to  see  his  stock 
and  while  walking  back  on  top  of  the  train, 
fell  while  attempting  to  step  on  the  caboose 
just  as  it  was  kicked  from  the  train.  (U.  S. 
C.  C.  App.  8th  C.)  582. 


IX.  Cbiminal  Law  asd  Pbactiob. 


Alcohol  is  held  not  to  be  a  vinous  or  spiritu- 
ous liquor  within  the  meaning  of  a  statute 
against  tbe  sale  of  such  liquors.    (Miss.)  645. 

That  the  death  of  a  person  convicted  and 
sentenced  to  imprisonment  pending  his  writ 
of  error  abates  tbe  writ  is  decided,  with  a  re- 
view of  authorities,  in  an  Illinois  case.  (III.) 
148. 

Tbe  right  of  a  witness  detained  in  default  of 
bail  to  per  diem  witness  fees  is  upheld  by  a 
very  brief  decision  in  a  Michigan  case,  which 
is  nearly  of  first  impression.    (Mich.)  57. 

The  provision  of  the  New  York  Penal  Code 
against  destroying  public  records  is  held  ap- 
plicable to  circulars  with  their  answers  filed 
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in  tbe  office  of  the  commissioner  of  statistics 
of  labor,  although  they  have  been  used  by  him 
in  preoaring  his  report.    (N.  Y.)  881. 

Evidence  of  the  character  for  chastity  of  a 
person  charged  with  keeping  a  bouse  of  ill 
lame  is  not  admissible,  where  such  character 
had  not  been  put  in  issue  by  testimony  of  the 
defendant,  or  evidence  to  support  such  char- 
acter.    (R.  I.)  609. 

Evidence  of  the  character  of  an  accused  for 
peace  and  quietude  is  held  admissible  in  a  case 
of  murder  by  poisoning,  on  the  ground  that  an 
assault  is  an  essential   element  of  murder 
(Ind.)  868. 
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courts;  as  to  effect  of  an  appeal.  301 

Criminal  lair;  validity  of  statute  making  it 
eriminai  to  have  possession  of  property 
which  Ui  capable  of  criminal  use  G8 

90  L.  R  A. 


is;  io  Uen  of  Injunction;  applfoatlon 
of  the  doctrine  of  Htndenon  Oau;  rulings 
under  English  statute;  in  injunction  suits; 
in  suits  for  specific  performance  75^ 

Delectation  of  power*  See  MumoiPAL 
Corporations. 

Hentists.   See  Mm>iOAL  Boards. 

Easement;  exception  and  reservation  of; 
general  distinctions  between  exceptions 
and  reservations;  creation  of  easement  by 
reservation;  words  of  Inheritance  neces- 
sary in  the  reservation  of  easements;  ex- 
oeptlon  of  easements:  words  of  inheri- 
tance not  necessary  toexcept  an  easement 
in  fee;  necessity  of  technical  words: 
reservation  out  of  grantee^s  other  prop- 
erty; reservation  in  favor  of  a  strangen 
oonalruction;  appurtenant  easements;  du- 
ration of  easements  appurtenant;  illustra- 
tions of  the  use  of  reservations  6S1 

Eminent  domain;  power  to  condemn  right . 
of  way  for  railroad  sidings  to  private  es- 
tablishments 484 

Estoppel;  of  corporation  to  set  up  plea  of 
ultra  vires  786 

ETidence;  parol  evidence  as  to  the  consider- 
ation of  a  deed:  <1)  denying  its  receipt  in 
an  action  for  the  purchase  price;  (2)  evi- 
dence of  a  further  consideration  than  that 
named  in  the  deed;  (a)  to  pay  debts  of  the 
grantor;  (b)  to  support  the  grantor;  (e) 
of  a  reservation  by  the  grantor,  (d>  of 
some  deed  to  be  performed  by  the  grantee; 
(8)  evidence  that  the  consideration  in- 
cluded other  things  also;  (4)  that  the  land 
was  sold  by  tbe  acre;  (6)  where  the  prop- 
erty is  sold  subject  to  an  incumbrance;  (<D 
payment  otherwise  than  in  money;  (7)  in 
action  for  breach  of  covenant;  (8)  to  show 
an  advancement;  (9)  in  an  action  by  the 
grantor  to  set  aside  the  deed;  aO)  to  estab- 
lish a  trust  in  a  third  person;  (11)  to  estat^- 
Ush  a  use;  (12)  in  an  action  by  a  creditor 
to  set  aside;  (18)  deed  by  or  to  a  married 
woman;  (14)  in  an  action  by  one  grantee 
against  another;  (15)  miscellaneous  iUua- 
trations  Ifll 

Proof  against  one  person  of  declarations  by 
another  to  show  partnership;  declarations 
generally;  dormant  partners;  estoppel; 
letters,  circulars,  and  entries;  shipping 
registers;  deolaratioos  in  statements  606 

Evidence  and  instructions  as  to  character  of 
accused;  presumption  of  good  charac- 
ter; attacking  tbe  defendant's  character; 
evidence  in  ca&^d  of  disorderly  nouses  and 
houses  of  ill  fame;  (1)  character  of  defend- 
ant keeping  disorderly  house;  (2)  charac- 
ter of  house  charged  to  be  disorderly;  (8) 
character  of  inmates  of  disorderly  bouse: 
(4)  character  of  visitors  to  disorderly 
house;  evidence  restricted  as  to  time;  ovi- 

678 
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deuce  must  be  applicable  to  the  trait  of 
eharacter  involved;  defendant's  right  to 
prove  oharacten  riffht  to  instruction  as 
to  character;  in  cases  of  circumstantial 
evidence;  to  rebut  presumption  from  pos- 
session of  stolen  goods;  extent  of  witnesses 
knowledge;  character  of  accomplice  or 
associate;  evidence  of  particular  acts, 
specific  traits,  etc.;  cross-examination  of 
witness;  impeaching  defendant's  charac- 
ter for  credibility;  rebutting  evidence  of 
def  endalit^  good  character;  as  to  evidence 
of  character  creating  a  doubt;  as  to  limit- 
ing its  consideration  only  to  doubtful 
cases;  weight  and  elfect  of  evidence  as  to 
character;  as  to  the  degree  of  guilt  or 
crime  600 

Admissibility  of  extrinsic  evidence  to  show 
.  who  is  liable  as  maker  of  a  note;  princi- 
pals and  agents;  when  signature  is  that  of 
the  principal  and  agent,  and  the  promise 
is  individual;  when  both  promise  and  sig- 
nature are  as  agent;  where  promise  is  by 
prindpcd  and  signature  by  agent;  where 
promise  is  by  agent  and  signature  by  in- 
dividual; where  paper  does  not  indicate 
agency;  in  suits  against  principal  where 
signature  is  by  agent  and  promise  is  indi- 
yidual;  in  suits  against  agent,  where  sig- 
nature is  by  agent  and  nromlse  is  Individ- 
.  nal;  principal  and  surety;  distinction 
between  suits  at  law  and  in  equity;  in  in- 
strument under  seal;  on  notes  not  under 
seal;  after  Judgment;  as  between  the 
obligors;  conditional  signature  and  con- 
tradictory contracts.  705 

Ezeeptions*   See  Easbm bnt. 

Fences;  extent  of  liability  for  permitting  an- 
other's livestock  to  escape  from  pasture 
by  failure  to  keep  proper  division  fence    479 

Franchise.  SeeJuDiciAiiBAiiS. 

OujbraAty;  necessity  of  notice  of  default  to 
bind  guarantor;  guaranty  of  agents;  guar- 
anty of  bond;  guaranty  of  Judgment; 
guaranty  of  lessee's  contract;  guaranty  of 
purchase;  on  guaranty  of  note:  (1)  of  col- 
lection; iH)  of  payment;  injury  or  preju- 
dice resulting  from  failure  to  give  notice; 
time  for  notice;  insolvency  as  an  excuse 
for  failure  to  give  notice:  waiver  of  no- 
tice 267 

Highways*     See    MuNiciPAii    Cobpoba- 

TIONB. 

Husband  and  wife;  validity  of  deed  from 
wife  to  husband;  in  equity  700 

Injunction,    Damages  in  lieu  of,  see  Dak- 

AOE8. 

As  to  power  of  equity  to  grant  mandatory 
iDjunctions;  hi  regard  to  obstruction  of 
llght<i;  as  to  use  of  property;  as  to  roads, 
highways,  and  passways;  as  to  mill-dams; 
as  to  destruction  or  diversion  of  water- 
courses; as  to  other  kinds  of  nuisances; 
as  to  common  carriers,  commerce,  and 
railroads;  as  to  taxes;  as  to  offices;  as  to 
churches;  as  to  specific  performance  of 
contracts;  as  to  possession  of  property       161 

In  aid  of  attachment  446 


i;  effect  of  condition  against  in- 
cumbrances,   upon    renewal,   subetitu- 
90L.R.  A. 


Mon,  or  alteration  of  Incambnmcs  npos 
insured  property  { 

Effect  on  insurance  where  statutes  regnlaiU 
ing  the  business  of  foreign  insurance  com- 
panies have  not  been  complied  with;  as  to 
recovery  on  the  policy;  as  to  agents  Uir 
billty;  suits  on  premium  notes;  as  to  elTeot 
of  place  of  contract  on  premium  notes; 
as  to  criminal  prosecutions;  generally  as 
to  suits  against  foreign  companies 

When  insurance  agent  is  the  agent  of  the 
insured;  the  effect  of  notice  in  the  appli- 
cation or  in  the  policy:  (a)  as  to  filling  in 
of  the  application;  (b)  as  to  notice  of  can- 
cellation; (c)  as  to  waiver  of  oondittons  in 
policy;  (d)  as  to  payment  of  premium;  (s) 
duty  to  read  the  policy 

Intozicatincf  liquors;  what  liquors  are 
within  statutory  restrictions  as  to  the 
sale  '*of  spirituous,  vinous,  fermented,** 
and  other  intoxicating  liquors;  alcohol:  ' 
spirituous  liquors;  spirituous  as  dletln- 
guished  ftrom  vinous  liquors;  spirituous 
as  distinguished  from  fermented  liquon; 
vinous  as  distinguished  from  fermented 
liquors;  mixed  drinks;  bitters:  wine;  ale, 
beer,  and  other  fermented  liquors;  dder; 
presumptions;  Judicial  notice;  as  to  lager 
beer;  other  liquors;  questions  for  Jury; 
miscellaneous  matters  641 

Jndf^ent;  as  to  entry  of  Judgment  ntmo 
pro  tunc;  power  to  render;  as  to  time;  as 
to  evidence  used  in  obtaining;  as  to  crim- 
inal cases:  as  to  Judgments  affecting  third 
parties;  as  to  Judgments  made  in  vacation: 
as  to  change  In  statute  or  charter;  as  to 
notice;  as  to  delay  or  negligence  of  pai^ 
as  to  death  of  party  before  entry  of  final 
Judgment  Itf 

Conclusiveness  of  Judgment  rendered  in  a 
foreign  country:  (L)  foreign  Judgments  In 
rem:  (a)  sentences  of  courts  of  admiralty; 
in  actions  on  policies  of  marine  insurance; 

(b)  limitation  of  conclusiveness  to  matters 
expressly  decided;  (e)  sentence  must  be 
clear  and  without  ambiguity;  (d)  im- 
peachment of  decree  for  want  of  Juris- 
diction; (e)  can  fraud  be  shown;  (fi 
foreign  probate  decrees;  ig)  foreign  adju- 
dication in  bankruptcy;  (II.)  Judgments  in 
personofn:  (a)  finality  of;  (h)  Jurisdiction; 

(c)  Judgments  against  nonresidents;  (d> 
effect  of  fraud  on  Judgment;  (e)  mistake 
of  Bngllsh  law;  (/)  in  summary  proceed- 
ings; (y)  merger  of  cause  of  action  M 

Judicial  sale;  execution  or  Judicial  sale  of 
corporate  franchise  or  property  neces- 
sary to  its  enjoyment;  private  corpora- 
tions; quasi  public  corporations;  corp<^ 
rate  property;  what  property  is  necesnry 
to  the  franchise;  equity  sales;  enjoining 
sale;  legislative  authority;  effect  of  sale  Tit 

Landlord  and  tenant;  rights  and  liabil- 
ities of  one  in  possession  under  an  agre^ 
ment  for  a  lease  which  is  not  executed       0 

Iiateral  support;  right  to,  for  buildinga  by 
prescription;  American  doctrine 

license.   See  Mubiozpal  Oobpobatiobb. 

Idens;  payment  to  contractors  or  sub-con- 
tractors as  affecting  liens  of  subordinata 
claimants;  the  sum  due  upon  the  original 
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•ontraot  as  the  meafare  of  the  owner*! 
liability;  payments  made  after  notloe; 
constitutionality  of  statutes  660 

i;  to  oompel  action  of  medical 
board  866 

Ifffcwilatory  ii4vnctl<»iis«  6ee  Ivjuno- 
noN. 

Medieal  boajrds;  judicial  power  to  review 
action  of  boards  In  respect  to  license  of 
physicians,  dentitats,  etc;  mandamus  to 
oompel  action  865 

Monejr*  See  Buja  asd  Nom. 

Mort^a^e;  right  to  strict  foreclosure;  in 
what  states  in  force  870 

Right  of  bondholder  to  sue  for  enforce- 
ment of  trust  deed;  effect  of  particular 
provisions  of  the  mortgage;  trustee*s 
disqualification  or  refusal  to  act;  stock- 
holder bound  by  action  of  trustee;  mort- 
gage directly  to  bondholder,  the  trustee 
a  necessary  party;  advantage  of  single 
bondholder  over  others;  action  at  law; 
protection  of  bondholder;  former  Penn- 
sylvania law  686 

Municipal  corporations;  delegation  by 
dty  council  of  the  power  to  determine 
the  width,  grade,  material,  etc.,  of  street, 
sidewalk,  or  sewer  improvements;  grades 
of  streets;  sidewalks;  materials;  contracts: 
assessments  668 

Delegation  of  municipal  powers  as  to  li- 
cense, franchise,  and  buildings;  street 
parades;  Balvation  Army;  amusements; 
saloons,  license  of  hacks,  etc.:  license  of 
peddlers,  auctions,  sales,  plumbers;  build- 
ings: markets;  toll;  wharves  and  bridires: 
railroad  grants;  lights;  gas  and  lighting 
companies:  city  property;  contracts;  mis- 
cellaneous 721 

If nnc  pro  tunc*   See  JuDOMsirr. 

Partition;  right  of  one  out  of  possession; 
effect  of  adverse  possession;  equity  will 
do  complete  Justice  684 

Payment*   See  Aogord  azo)  SxTisFAenoR. 

Perpetuitioa;  effect  on  prior  takers  of  the 
failure  of  a  gift  because  it  violates  the 
rule  against  perpetuities:  (L)  effect  on 
right  to  claim  anything  under  the  inHtru- 
ment;  (a)  failure  of  limitation  over  as 
affecting  absolute  gift  of  the  fee;  (2» 
where  striking  down  part  will  work  un- 
just distribution;  (c)  where  invalid  part 
Is  essential  to  the  general  scheme;  (d)  dis- 
position to  uphold  valid  parts;  (e)  effect  of 
incorporating  provisions  into  a  trust;  (/) 
annexation  to  valid  devise  of  invalid  di- 
rection to  accumulate  income;  (II.)  effect 
on  the  interest  taken:  (a)  failure  of  limit- 
ation over  as  leaving  absolute  estate  in 
first  taker;  (b)  ellect  of  remoteness  of 
limitation  over  on  failure  of  heirs  of 
body;  (c)  necessity  that  grantee  of  life  es- 
tate must  be  in  line  of  descent  or  a  resid- 
uary legatee  In  order  to  get  further  in- 
terest by  failure  of  limitation  over,  (d) 
rights  of  heir  or  residuary  legatee  on  fail- 
ure of  gift  for  remoteness  600 
1M)  ^Ii*  R»  A« 


Phjrsicians*   flee  Prxvcxpal  and  AoEira. 

PoMOOcion*    See  CBiMiNAii  Law. 

Prescription*   See  LATSBAZi  Sufpobt. 

Principal  and  a^ent;  authority  of  agent 
^  or  representative  to  employ  medical  serv- 
ices for  employ^  or  other  third  person;  lia- 
bility of  railroad  company  on  contract 
made  by  conductor;  contracts  by  superin- 
tendent or  president;  contracts  by  divis- 
ion superintendent;  contracts  with  gen- 
eral agents  or  managers;  contracts  by 
agents  generally:  physician  or  nurse  em- 
ployed by  the  physician  In  charge  606 

Public  improvements*   See  Municipal 

COBPOIIATIONS. 

Railroads*   SeeBMnrsNTDoiiAiK. 

Receiver.    Exclusiveness  of  Jurisdiction  by 

appointment  of,  see  Coubts. 

As  to  the  power  to  appoint  receivers  of 

corporations  where  no  other  relief  Is 

asked;  in  a  direct  action  for  that  purpose; 

I  proceedings  under  statutes;  in  case  of 
consent;  on  failure  to  elect  oflicers,  or 
ceasing  of  corporate  business;  where 
oflicers  disagree  as  to  management;  in 
case  of  mismanagement;  seeking  relief 

I         first  from  the  corporation;  in  case  of 

building  association;  to  protect  creditors   210 

Reservations*   See  Basembnt. 

Schools;  ratification  by  school  district  of 
unauthorised  contract  186 

SeaL   See  Wbit. 

Taxes ;  place  of  taxation  of  trust  property; 
who  are  trustees  within  the  rule;  in  case 
of  several  trustees;  executors  and  admin- 
istrators; taxes  on  infants*  property; 
lunatics*  property  161 

Validity  of  tax  sale  where  nonpayment  is 
due  to  mistake  or  negligence  of  the  tax 
ofilcers;  where  the  tax  officers  furnish  to 

I  purchasers  of  the  property  a  statemen  t  of 

the  amount  against  it;  as  to  application  of 
payments;  proving  payment  of  taxes  and 
the  effect  thereof;  as  tc  prevention  by 
officer  of  tender  of  tax  or  redemption 
money;  effect  of  tender  of  taxes  or  re- 
demption money  i87 

TriaL  For  evidence  and  instructions  as  to 
character  of  accused,  see  Bvidbncb. 

Trusts.   See  Taxes. 

Wills;  gifts  by  will  as  affected  by  promises 
made  to  the  testator,  and  by  secret  trusts: 
(1)  promises  to  testator;  (a)  by  heir;  (b)  by 
wife:  (c)  by  legatee  and  devisee;  <d)  by  ex- 
ecutor; (2)  secret  trusts;  (a)  in  general; 
(b)  for  charity  466 

Witness;  witness  fees  to  persons  under  de- 
tention or  recognizance  57 

Writ;  effect  of  writ  or  process  issued  ^thout 
seal  of  court;  in  criminal  cases:  statutory 
requirements;  summons;  mode  and  form 
of  seal;  judicial  writs  under  seal;  amend- 
ing process  and  writs  where  seal  has  been 
omitted  4Sti 
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ABATEMENT.    See  Action  ob  Suit,  2, 8; 
Affbaij  and  Ebbob,  1,  2. 

ACADEMY,    See    Municipal   Cobpoba- 

TIONS,  10. 

ACCOMMODATION       NOTE.       See 

Banks,  1-8. 

ACCOBD  AND  SATISFACTION. 

Betaining  the  proceeds  of  a  check  for  less 
tbaD  the  amount  claimed  on  an  unliquidated 
bill  for  physician's  services  constitutes  an  ac- 
cord and  satisfaction,  where  the  check  was  sent 
with  the  express  statement  that  it  was  in  full 
satisfaction.    Fuller  y.  Kemp  (N.  Y.)         785 

Notes  and  Bbiefb. 

Accord  and  satisfaction;  by  part  payment; 
jjeneral  principles;  receipts;  consideration; 
Squidated  demands;  payment  less  interest: 
payment  before  debt  is  due;  payment  of  costs 
and  expenses;  debtor's  note  or  check;  further 
security;  surrender  and  cancellation  of  note; 
other  than  money;  payment  by  third  party; 
composition  agreements;  unliquidatea  de- 
mands; miscellaneoQS;   statutory  provisions. 

785 

ACCOUNT.    See  Tbial,  2,  8. 

ACTION  OB  SUIT. 

1.  A  complaint  asserting  rights  In  waters 
upon  one's  land,  and  also  claiming  the  same 
rights  under  a  contract,  does  not  combine 
inconsistent  causes  of  action.  Caee  y.  Hoffman 
(Wis.)  40 

2.  The  pendency  of  an  action  in  another 
fltate  between  the  same  parties  and  for  the 
same  cause  does  not  abate  another  suit.  Davg- 
laa  V.  Phasnix  Ine.  Co.  (N.  Y.)  118 

8.  Garnishment  proceedings  pending  in  an- 
other state  are  not  ground  for  abatement  of  an 
action  for  the  ^rnisheed  debt,  if  no  jurisdiction 
was  acquired  m  the  garnishment  proceedings. 

Id, 

4.  Striking  employes  whose  names  are 
put  by  their  employers  on  a  blacklist  and  sent 
to  other  employers  in  the  same  city,  with  whom 
a  combination  has  been  made  by  an  agreement 
not  to  employ  blacklisted  employes  of  other 
employers,  cannot  unite  in  an  action  against 
the  employers;  but,  if  any  right  of  action  ex- 
ists, it  is  in  favor  of  each  one  separately. 
W&rthington  y.  Waring  (Mass.)  842 

20L.RA. 


6.  The  distinction  between  legal  and  equi- 
table suits  was  not  abolished  by  Mass.  Stat. 
1887,  chap.  288.  which  permits  civil  actions, 
except  replevin,  to  be  commenced  by.  a  bill  or 
petiuon  which  is  in  the  nature  of  a  declara- 
tion, and  by  the  service  of  a  subpcena,  which 
is  in  the  nature  of  a  writ  of  original  summons; 
and  a  suit  brought  under  that  statute,  which 
cannot  be  maintained  as  either  the  one  or  the 
other,  cannot  be  maintained  as  partaking  some- 
what of  the  nature  of  both.  Id, 

0.  The  oblection  that  the  state  is  not  a 
party  to  a  suit  to  restrain  execution  against  the 
property  of  a  oani^  company,  and  therefore 
that  the  state's  mortgages  ought  not  to  be  set 
up  to  shield  the  properly  against  execution,  is 
not  valid  where  the  state  is  a  party  to  a  suit  in 
which  a  sale  of  the  property  to  satisfy  the 
mortgages  is  made.    Brady  v.  Jokneon  (Md.) 

737 

7.  The  negli^nt  act  of  a  driver  in  running 
over  a  person  is  not  a  trespass  or  assault  and 
batterv  within  the  meaning  of  a  statute  which 
provides  that  a  right  of  action  for  personal  in- 
jury will  survive,  except  certain  actions  in- 
cluding that  of  assault  and  battery.  FerkifU 
Y.  SUin  (Ky.)  861 

ACT  OF  GOD. 

1.  The  loss  of  whiskey  onra^rain  wrecked 
bv  a  flood  cannot  be  attributed  to  an  inevita- 
ble accident,  so  as  to  relieve  the  carrier  from 
liability,  where  the  whiskey  was  not  destroyed 
by  the  flood,  but  part  of  it  was  stolen  without 
any  attempt  of  the  trainmen  to  prevent  it,  and 
the  remainder  destroyed  by  a  volunteer  guard 
of  citizens  in  order  to  prevent  it  from  falling 
Into  the  hands  of  the  dangerous  class  of  men 
who  were  determined  to  capture  it.  Lang  v. 
Pennsylvania  R,  Co.  (Pa.)  860 

2.  An  extraordinary  and  unprecedented 
storm,  flood,  or  other  unavoidable  casualty 
caused  by  the  hidden  forces  of  nature,  un- 
known to  common  experience,  and  which 
could  not  have  been  reasonably  anticipated  by 
that  degree  of  engineering  skill  and  experience 
required  in  the  prudent  construction  of  a  rail- 
road, must  be  re^rded  as  an  unavoidable  ac- 
cident, or  act  of  God,  which  will  not,  by  caus- 
ing a  washout  of  a  railroad  culvert,  make  the 
rauroad  company  liable  for  the  damages. 
LOiby  V.  Maine  (7.  R,  Co.  (Me.)  812 

8.  An  extraordinary,  unprecedented  storm 
which  came  suddenly  and  lasted  about  two 
hours^  causing  the  washout  of  a  railroad  cul- 
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Tert  wbich  was  insufflcient  to  carry  off  one 
third  of  the  water  wbich  fell,  although  it  had 
proved  sufficient  for  more  than  forty  year^, — 
18  to  be  regarded  as  an  act  of  Gk>d.  IJibby  t. 
Mains  C.  H.  Co.  (Me.)  812 

ADOPTION,    See  Pabbnt  and  Child. 

ADVANCEMENTa 

1 .  The  net  amount  received  on  life  insur- 
ance policies  after  the  death  of  the  insured  is 
the  amount  which  can  be  charged  as  an  ad- 
vancement to  the  child  of  the  insured,  who  re- 
ceives it.     Casassa  v.  Cazassa  (Teun.)  178 

2.  Insurance  taken  out  by  a  father  in  the 
name  of  a  child,  or  in  bis  own  name  and 
transferred  to  the  child,  constitutes  an  advance- 
ment for  which  the  child  must  account  in  the 
settlement  of  the  father's  estate.  Id. 

ADVERSE    POSSESSION.     See    also 
Partition. 

Adverse  possession  cannot  be  held  of  land 
covered  by  water  within  the  ebb  and  flow 
of  the  tide, — at  least  where  the  law  prohibits 
the  grant  of  land  covered  by  navigable  water. 
JBollera  v.  SoUers  (Md.)  94 

ADVERTISING.    See  Bill  Boabd. 

AFTERBORN    CHILDREN. 

The  fact  that  other  members  of  a  class 
to  whom  an  estate  is  eiven  may  come  into  be- 
ing will  not  prevent  the  court  from  ordering  a 
conversion  of  real  property  into  personalty, 
where  there  are  persoDs  before  the  court  be- 
longing to  the  same  class  and  equally  certain 
to  bring  forward  the  entire  merits  of  the  ques- 
tion so  far  as  the  rights  of  the  persons  not  in 
being  can  be  affected.    Bale  v.  hale  (111.)  247 

AGISTMENT.    See  Liens.  1. 

ALCOHOL.    See  Intoxicating  Liquors, 
1. 

ANIMALS.      See    Fences,    Notes    and 
Brief& 

APPEAL  AND  ERROR. 

1.  The  death  of  the  accused  pending  a 
writ  of  error  from  a  judgment  of  conviction 
and  sentence  to  imprisonment  abates  the  writ. 
(ySuUivanv.  People (lU.)  U3 

2.  Judgment  cannot  be  rendered  nunc  pro 
tune  to  prevent  the  abatement  of  the  writ  of 
error  by  the  death  of  the  accused  pending  his 
writ  of  error  to  review  a  judgment  of  convic- 
tion and  sentence  to  imprisonment.  Id, 

3.  Failure  to  give  instructions  not  asked 
is  not  available  error  in  a  civil  case.  MitcheU 
V.  Bradstreet  Co,  (Mo.)  188 

4.  A  verdict  will  not  be  set  aside  because 
the  instructions  were  not  clear,  if  upon  the 
evidence  no  other  verdict  could  be  sustained. 
Jansen  v.  Williams  (Neb.)  207 

5.  The  sufficiency  of  a  complaint  on  an 
appeal  from  an  interlocutory  order  appointing 
a  receiver  is  reviewable  so  far  as  it  relates  to 
20  L.  R.  A. 


the  statement  of  a  cause  of  action  for  the  ap> 
point  men  t  of  the  receiver.  Supreme  Sittijig  of 
the  Order  of  Iron  Hall  v.  Baker  (Ind.)         210 

6.  A  decision  on  a  motion  to  discharge  an 
attachment  upon  conflicting  affidavits  will  not 
be  disturbed,  unless  clearly  against  the  weight 
of  evidence.    Whipple  v.  Bill  (Neb.)  SIS 

7.  A  decree  ad'ulpfing  that,  unless  the 
owner  of  the  second  mortgage  within  a  pre- 
scribed time  gives  notice  to  the  purchaser  of  the 
premises  on  foreclosure  of  the  prior  mortgage 
of  his  desire  and  inten  ion  to  redeem,  he  shall 
be  forever  barred  and  foreclosed,  is  a  final  de- 
cree from  which  an  appeal  may  be  taken, 
where  the  time  for  giving  the  notice  has  ex- 
pired.   Movlton  V.  Cornish  (N.  Y.)  370 

8.  A  verdict  assessing  damages  at  $300  for 
the  wrongful  expulsion  of  a  paj^senger  from  a 
train  from  i  to  f  of  a  mile  from  a  station 
will  not  be  disturbed  on  appeal  as  excessive. 
Phsitiplace  v.  Northern  P,  R.  Co.  (Wis.)     48S 

0.  A  judgment  in  a  suit  to  set  aside  the 
cancellation  of  a  policy  of  msuranoe  and  to  re- 
cover the  amount  thereof  will  not  be  reversed 
when  it  is  for  the  precise  sum  which  plaintiff 
could  have  recovered  at  law,  because  be  asked 
for  equitable  relief,  which  was  not  necessary 
to  his  recovery.  Duyiean  v.  New  York  Mui. 
Ins,  Co.  (N.  Y.)  386 

10.  On  appeal  from  a  judgment  setting 
aside  the  cancellation  of  a  marine  insurance 
policy  and  allowing  recovery  of  its  amount, 
for  mistake  arising  from  the  ignorance  of  the 
insured  that  the  insured  vessel  was  lost  at  the 
time  of  the  cancellation,  it  will  be  presumed 
that  delay  in  returning  the  pro  rata  premiums 
received  upon  the  cancellation  was  explain- 
able in  such  manner  as  not  to  prejudice 
plaintiff's  right  to  recover,  where  no  defense 
based  upon  such  delay  was  alleged  in  the 
answer  or  in  any  way  alluded  to  or  insisted 
upon  at  the  trial,  and  there  is  no  finding  of 
fact  or  law  in  relation  thereto.  Id. 

11.  A  special  verdict  does  not  cure  material 
errors  unless  it  affirmatively  shows  with  deci- 
sive clearness  that  they  did  no  harm.  Boxebts 
V.  Phoenix  Ins,  Co,  (Ind.)  400 

12.  Error  in  overruling  a  demurrer  to  a  bad 
answer  will  require  reversal  unless  it  clearly 
appears  from  the  record  that  no  harm  was  done 
plaintiff.  Id. 

13.  Admitting  testimony  as  to  the  number 
of  his  family  and  who  constitute  it,  by  plain- 
tiff in  an  action  for  personal  injuries,  is  imma- 
terial,—at  least  where  the  jury  are  limited  by 
instruction  to  actual  damages  unless  they  fin(i 
a  willful,  palpable  disregard  of  duty  by  the 
defendants.  Johns  y.  Charlotte,  0,  db'A.  M.  Co. 
(S.  C.)  520 

14.  On  appeal  from  a  judgment  of  reversal 
upon  questions  of  both  law  and  fact,  it  will  be 
reviewed  as  to  both  in  the  New  York  Ck)urt  of 
Appeals.     Holmes  v.  Oilman  (N.  Y.)  56^ 

15.  A  formal  finding  in  a  partition  suit,  that 
plaintiff  and  defendant  were  tenants  in  com- 
mon, does  not  show  that  the  defense  of  adverse 
possession  was  not  found  to  be  involved, 
where  the  court  expresslv  found  atdefendant'» 
request  that  they  had  held  adversely  for  a  cer- 
tain period,  which  was  not  long  enorgh  Xf> 
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raise  the  presumption  of  a  grant.     Weston  r. 
aifddard  (N.  Y.)  624 

16.  A  special  flndins  of  adverse  possession, 
made  at  the  request  oi  the  defendant  in  parti- 
tion, must  prevail  over  the  usual  formal  find- 
ing of  tenancy  in  common.  Id. 

APPORTIONMENT.     See   Election 
DffiTBiCTS,  1,  2;  Mandamitb,  1. 

APPROACH.    See  BRmaEs;  Tbial,  4. 

ASSAULT*    See  also  Action  ob  Suit,  7. 

1.  The  fact  that  a  student  acts  merely  in 
sport,  and  that  he  is  only  the  foremost  of  a 
line  of  students  to  push  the  one  before  him, 
^hen  making  a  "rusn"  upon  a  fellow  student, 

g'ving  him  an  unexpected  and  violent  push 
itweon  the  shoulders,  will  not  prevent  the  act 
from  being  an  unlawful  assault  creating  a  lia- 
bility for  persona]  injuries  thereby  caused  to 
the  person  assaulted.  Ma/rkUy  v.  Whitman 
(Hicb.)  55 

2.  An  assault  is  involved  in  the  unlawful  in- 
fliction of  an  injury  by  administering  poison. 
Carry.  BtaUdnA.)  868 


Notes  and  Briefs. 
Assault;  what  constitutes. 
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ASSEMBLY,  See  Election  Dibtrictb, 
1.2. 

ATTACHMENT.  See  also  Appral  and 
Error,  6;  Holidays;  Injui^ction,  4«  5; 
Insurance,  19. 

Notes  and  Briefs. 

Attachment;  injunction  in  aid  of.  446 

AUCTION. 

NoTBB  AND  Briefs. 

Auction;  right  of  auctioneer  or  officer  con~ 
ducting  sale  to  make  bids:  (I.)  on  their  own 
account;  (a)  auctioneers;  (6)  sheriffs,  commis- 
sioners, clerks,  constables,  etc.;  (II.)  for  third 
party.  608 

Effect  of  preventing  or  checking  bids  upon 
the  validity  of  sales  at  auction:  (I.)  general 
rule:  (11^  oualiflcations  and  exceptions  to  the 
rule;  (III.)  English  cases.  545 

BANKS.  See  also  OoNSTmiTiONAL  Law,  1 ; 
Set-Off. 

1.  A  bank,  or  its  receiver,  cannot  recover 
on  a  note  made  for  its  accommodation  for  use 
at  the  clearing-house  upon  the  solicitation  of 
its  president,  who  was  its  sole  managing 
officer.    Bimon$  v.  FUher  (C.  0.  A  pp.  8d  C.) 

554 

2.  A  bank  cannot  set  up  its  own  want  of 
legal  capacity  to  take  a  note  for  its  own  ac- 
commodation for  use  at  the  clearing-house,  as 
a  basis  for  the  enforcement  of  payment  thereof 
from  the  maker.  Id. 

8.  The  wrongful  appropriation  to  bis  own 
use  by  the  managing  officer  of  a  bank,  of  an 
accommodation  note  to  the  bank,  or  its  pro- 
ceeds, which  was  obtained  by  him  in  the  ex 

20  L.  R.  A. 


ercise  of  his  power,  will  not  render  the  maker 
liable  to  the  bank.  Id, 

4.  The  cashier  of  a  banking  corporation 
has,  b^  virtue  of  his  office,  no  authority  to  ac- 
cept, in  payment  and  discharge  of  a  debt  due 
the  bank,  certificates  of  the  capital  stock  of  an 
insurance  company.  Bank  of  Qnnmeree  v. 
Hart  (Neb.)  780 

5.  A  banking  corporation  organized  under 
the  laws  of  Nebraska  has  no  power  to  become 
a  stockholder  in  an  insurance  company.       Id. 

6.  The  acts  of  the  directory  of  a  banking 
corporation  in  dealing  with  and  investing  the 
funds  of  the  stockholders,  to  bind  the  bank 
must  be  confined  to  the  express  purposies  for 
which  the  bank  was  incorporated,  and  to  pur- 
poses incidental  thereto  in  the  necessary  con- 
duct of  its  legitimate  business.  Jd, 

Notes  and  Briefs. 

Banks;  validity  of  statutes  as  to  illegal  in- 
terest or  discount  by.  68 

Powers  of  cashier  or  director.  780 

BENEVOLENT  ASSOCIATIONS.  See 

Recbiybrs,  1;  Gift. 

BILL  BOARD. 

A  penal  ordinance  prohibiting  any  bill  board 
or  other  str^icture  for  advertising  purposes, 
unless  its  distance  from  a  street  or  sidewalk 
exceeds  its  height  by  at  least  5  feet,  is  unrea- 
sonable and  invalid.  Orawford  v.  Tc^ka 
(Kan.)  692 

BILLS  AND  NOTES.    See  also   Pbis- 
ciFAL  AND  Surety. 

1.  A  note,  bill,  or  draft,  is  void  in  the 
hands  of  one  who  acquired  it  at  an  illegal  dis- 
count, which  is  made  b^  statute  a  misdemean- 
or. Toungblood  v.  Birmingham  Trust  d  8, 
Co.  (Ala.)  5& 

2.  An  indorser  of  a  note  aft<er  its  maturity 
is  not  liable  thereon  without  demand  upon  the 
maker  and  notice  of  nonpayment.  Beer  v. 
Clifton  (Cal.)  580 

8.  Oral  directions  by  indorsers,  not  to  do 
anything  with  a  note  on  default  of  pavment, 
mav  constitute  a  sufficient  waiver  of  demand 
ana  notice.    Markldnd  v.  McDaniel  (Kan.)  96* 

4.  An  indorsee  of  a  promissory  note  given 
and  transferred  for  value  may  recover  the 
whole  amount  from  the  maker,  although  a 
portion  of  such  amount  has  been  paid  by  the 
receiver  in  insolvency  of  the  indorser,  and 
bold  the  judement  pro  tanto  as  trustee  for 
the  indorser,  since  upon  the  merger  of  the  note 
in  judgment  the  Indorser  can  only  proceed 
through  the  judgment  or  against  its  proceeds, 
and  such  judgment  and  payment  thereunder 
will  discharge  the  note  utterly.  MadiJion 
Square  Bank  v.  Pierce  (N.  Y.)  336. 

5.  Expressing  in  Mexican  silver  dollars  the 
sum  due  on  a  promissory  note  does  not  affect 
the  negotiability  of  the  note.  Rogue  v. 
Williameon  (Tex.)  481 

6.  A  notice  of  protest  of  a  note,  mailed  to 
an  indorser  at  the  town  where  the  note  waa 
payable,  under  K.  Y.  Laws  1857.  chap.  416. 
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§  8,  permittiBg  such  notice  wbere  the  indorser 
liyes  in  the  same  town,  in  reliance  only  upon 
an  entry  in  a  directory,  without  further  inquiry 
as  to  the  indorser's  residence,  which  is  in  fact 
in  another  town  and  which  could  have  been 
readily  ascertained  by  inquiry, — is  iusufficient 
to  charge  him  with  liability  on  the  note. 
Bacon  v.  Hanna  (N.  T.)  495 

7.  The  letters  "0.  I.  P.,"  preceding  the 
signature  on  the  face  of  a  note,  are  not  alone 
sufficient  notice  that  it  was  given  for  a  patent 
named  *'Chapin  Iron  Process,"  so  as  to  bring 
it  within  Mill.  &  V.  (Tenn.)  Code.  §  2481,  pro- 
viding that  a  note  given  for  an  interest  in  a 
patent  shall  be  subject  in  any  holder's  hands 
to  all  defenses  against  the  original  payee, 
when  the  fact  that  it  was  so  given  appears  on 
its  face.  Chattanooga  First  Aa^.  Bank  v. 
JStoekeU  fTenn.)  605 

8.  A  bank  which  on  making  a  loan  takes 
the  borrower's  note,  with  other  notes  payable 
to  the  borrower,  regularly  indorsed  and  at- 
tached thereto  as  collateral  security  before 
their  maturity,  and  enters  up  the  proceeds  to 
the  borrower's  individual  account,  is  a  bona 
fide  holder  for  value  in  due  course  of  trade  of 
such  other  notes,  so  as  to  render  unavailable 
defenses  against  the  original  payee.  Id. 

Notes  and  Brtefs. 

Bills  and  notes;  waiver  of  protest  96 

Negotiability  of  note  payable  in  foreign 
money.  481 

Care  as  to  address  of  notice  of  dishonor.  495 

As  to  validity  of  notes  given  for  patent- 
rights;  where  the  patent  is  invalid;  failure  of 
consideration;  as  to  recording  and  defective 
assignments;  as  to  notice  to  the  holder  affect- 
ing the  validity  of  the  note;  as  to  statutory  re- 
strictions. 605 

BLACKLISTING.    See  also  Action  or 
Suit,  4;  Injunction,  1. 

Notes  and  Briefs. 

Blacklisting;  injunction  against  842 

BLACKSMITH.    See  Trial,  7. 

BOARD.    Bee  Schools,  1. 

BOILERS.      See    Municipal     Corpora- 

TIONB,  5,  6. 
BONA  FIDE  PURCHASER.     See  In- 

SOLVENCY,  1. 

BONDS.    See  also  Taxes,  9. 

The  failure  of  a  state  treasurer  to  ac- 
count to  the  state  for,  or  deliver  to  his  suc- 
cessor in  office,  the  interest  received  by  him 
on  deposits  of  the  public  money,  is  a  breach  of 
the  conditions  of  his  official  bond  for  which 
he  and  bis  sureties  are  liable.  JState  v.  McFet- 
Tidge  (Wis.)  223 

BRIDGES.    See  also  Trial,  4. 

A  trestle  or  approach  to  a  railroad  draw- 
bridge is  not  a  part  of  the  bridge  within 
the  meaning  of  a  statute  and  a  rule  of  the 
company  limiting  the  speed  of  trains  "running 

^0  L.  R.  A. 


on  or  across  any  drawbridge."    Satannah,  f. 
<ft  W.B.  Co.  V.  Daniels  (Ga.)  m 

Notes  and  Bribfs. 

Bridges;  approaches  of  a  bridge  as  part  of  it 
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1.  A  real-estate  broker  'who  has  obtained 
an  optional  contract  sanctioned  by  his  employ- 
er is  entitled  to  commissions  upon  the  sam 
paid  and  forfeited  by  the  purchaser,  although 
the  purchase  is  not  completed.  Giider  v.  Davit 
(N.  Y.)  898 

2.  A  letter  to  a  broker  by  his  principal 
after  the  negotiation  of  a  contract  for  the  sale 
of  land  upon  which  a  deposit  has  been  made, 
to  be  forfeited  in  case  of  the  failure  of  the  pur- 
chaser to  complete  the  sale,  stating  the  under- 
standing of  the  writer  that  there  shall  be  do 
commission  paid  for  the  sale  until  the  final 
purchase  money  has  been  paid,  as  otherwise  be 
would  be  granting  an  option  for  the  amount  of 
such  deposit  less  the  total  commission  on  the 
sale;  and  a  reply  by  such  broker  that  the  com- 
mission due  on  the  sale  shall  not  be  paid  until 
the  final  purchase  money  is  paid  in,— do  not 
defeat  the  right  of  the  broker  to  commission 
on  the  deposit  forfeited  upon  the  purchaser's 
failure  to  complete  the  sale  Id. 

BUILDINGS.  See  Definitions,  1;  Lat- 
eral SuFFOBT,  Notes  and  Briefs; 
Taxes,  2. 

CANALS.    See  also  Action  or  Suit,  6. 

A  waiver  by  the  state  of  its  priority  in 
favor  of  certain  liens  on  a  canal,  created  and 
authorized  by  statute,  does  not  operate  to  de- 
feat the  priority  of  the  state  as  to  other  claims 
against  the  canal  company.  Brady  v.  Johnson 
(Md.)  737 

CARRIERS.  See  also  Act  of  God;  Dam- 
ages, 4;  EviDKNGE,  3,  4,  7. 

1.  The  constitutional  declaration  that  rail- 
ways are  public  highways  does  not  make  them 
such  in  the  sense  that  persons  are  authorized 
to  ride  on  railway  cars  without  consent  of  the 
company  or  payment  of  fare.  Farber  v.  Mis- 
souri P.  B.  Co.  (Mo.)  350 

2.  A  common  carrier  of  passengers,  al- 
though not  an  insurer,  must  do  all  thai  human 
care,  vigilance,  and  foresight  can.  under  the 
circumstances,  considering  the  character  and 
mode  of  conveyance,  to  prevent  accident  to 
passenflers.  Ltbby  v.  Maine  C.  B.  Co,  (Me.) 
812;  SpeUman  v.  Lincoln  Bapid  Transit  Co. 
(Neb.)  316 

8.  A  railroad  company  should  inspect  its 
lines  with  more  than  ordinary  promptitude  un- 
der circumstances  of  more  than  ordinary  peril, 
—as  in  case  of  violent  storms, — particularly 
those  portions  which  are  most  liable  to  injuiy 
by  storm  or  flood.     The  greater  the  peril  the 

Greater  the  vigilance  demanded.      IMy  v. 
faine  C.  B.  Co.  (Me.)  813 

4.  A   railroad  companv   is  not  liable  for 
the  insufflciency  of  its  culvert  in  an  unprccv 
dented  storm,  because  the  danger  might  have 
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been  averted  if  Known,  where  the  degree  of 
care  and  prudence  used  was  that  which  cau- 
tious and  prudent  persona  would  use  under 
such  circumstances,  without  reasonable  know- 
ledge that  such  a  storm  was  likely  to  occur. 

Id. 

6.  The  extraordinary  care  required  of  a 
railroad  company  in  respect  to  passengers  on 
trains  is  required  in  respect  to  a  bridge  or  ele- 
yated  platform  on  the  railroad  property,  which 
is  used  for  an  approach  to  the  station  and  over 
which  persons  are  invited  to  enter  the  premises 
for  the  purpose  of  taking  passage  on  trains, 
where  it  joins  an  open  trestle  on  the  same  level 
into  which  persons  are  liable  to  walk  while 
crossing  the  bridge.  Johns  v.  Charlotte,  G,  d 
A,  R  Co.  (S.  C.)  5^0 

6.  Street-railway  companies  are  common 
carriers,  and  liable,  like  other  common  car- 
riers, upon  common-law  principles.  Spdlman 
V.  Lincoln  Rapid  Transit  Co.  (Neb.)  816 

7.  An  ordinance  requiring  tickets  to  be 
kept  for  sale  upon  street  cars  is  within  a  reser- 
vation of  power  to  make  such  rules  and  regu- 
lations from  time  to  time  as  may  he  deemed 
necessary  to  protect  the  interests,  welfare,  or 
accommodation  of  the  public.  Detroit  v.  Ft, 
Wayne  d  B,  I.  R  Co.  (Mich.)  79 

8.  A  statement  by  the  conductor  of  a 
freight  train  that  the  caboose  will  not  be 
changed  at  the  next  station,  made  to  a  person  in 
charge  of  sheep  on  the  train,  coupled  with  a 
statement  that  he  will  not  have  time  to  go  and 
see  the  sheep,  is  not  the  proximate  cause  of  an 
injury  to  such  person,  who  did  in  fact  go  to 
see  the  sheep  at  that  station,  and,  while  walk- 
ing back  on  the  top  of  the  cars,  fell  to  the 
ground  and  was  hurt  while  attempting  to  step 
from  one  car  to  the  caboose  just  as  tnat  was 
kicked  from  the  track  in  mnking  a  change  of 
cabooses.  Chicago,  St.  P.  M,  £  0.  R.  Co.  v. 
EUiott  (C.  C.  A  pp.  8th  C.)  682 

9.  Cutting  off  a  sleeper  from  a  train  and 
leaving  it  on  a  siding  late  at  night,  without 
notice  to  passengers  who  have  entered  it  while 
it  was  attached  to  the  train  on  being  informed 
by  the  carrier's  servants  that  the  sleeper  would 
go  with  that  train,  renders  the  carrier  liable  for 
the  resulting  damages  to  a  passenger  who  is 
thus  left  with  a  sick  child,  while  their  baggage, 
including  medicine,  has  been  carried  off  upon 
the  train.  Norfolk  db  W.  K  Co.  v.  Lipseomb 
^Va.)  817 

10.  A  railroad  company  is  responsible  to  a 
passenger  for  negligence  of  the  sleeping-car 
conductor.  Id. 

11.  The  expulsion  of  a  passenger,  for  non- 
payment of  fare,  at  any  place  other  than  a 
usual  stopping-place  or  near  a  dwelling-house, 
is  forbidden  by  Wis.  Rev.  Stat,  g  1818,  pro- 
viding that  if   any  passenger  shall   refuse  to 

Eay  his  fare  the  conductor  may  put  him  and 
is  baggage  otF  the  cars,  on  stopping  the  cars 
«Dd  using  no  unnecessary  force,  at  any  usual 
stopping-place  or  near  any  dwelling-house,  as 
the  conductor  may  elect.  PJiettiplace  v. 
Jiorthem   P.  R.  Co.  (Wis.)  483 

12.  A  passenger  having  a  ticket  to  a  station 
where   there   u  no   ticket  office   cannot  be 


on  the  train  to  go  to  a  station  beyond  that  for 
which  his  ticket  calls,  although  provision  is 
made  for  its  subsequent  return  to  him;  and  his 
failure  to  pay  such  additional  charge  is  no  le- 
gal justification  for  expelling  him  from  the 
train.  Id. 

18.  A  trespasser  stealing  a  ride  on  a  freight 
car  is  not  entitled  to  any  care  on  the  part  of  the 
railroad  company,  except  that  it  must  not  will- 
fully or  recklessly  injure  him  after  discovering 
his  presence  on  the  train.  Farher  v.  Missouri 
P.  R.  Co.  (Mo.)  850 

14  The  liability  of  a  railroad  company  for 
injury  to  a  trespasser  on  a  freight  car  by  a 
brakeman  is  not  founded  upon  the  duty  and 
obligation  of  a  common  carrier,  hut  is  referable 
to  the  law  of  agency.  Id. 

16.  A  woman  who  goes  to  a  railroad  depot 
in  the  ni^bt  to  see  her  husband  off  on  a  freight 
train  which  does  not  carry  passengers,  but  on 
which  he  is  carried  under  a  contract  by  which 
he  ships  some  horses  and  other  freight,  is  a 
mere  licensee  to  whom  the  company  owes  no 
duty  to  keep  lights  and  railings  on  the  station 
platform.  Dowd  v.  OJucago,  M.  <&  8t.  P.  R.  Co. 
(Wis.)  627 

16.  The  failure  of  the  conductor  of  a  freight 
train  which  is  not  accustomed  to  carry  passen- 
gers, to  stop  it  in  the  night-time  and  eject  from 
the  caboose  a  cripple  whose  presence  on  the 
train  he  did  not  discover  until  it  was  well  un- 
der way,  and  whom  he  had  previously  refused 
to  carry,  will  not  make  the  latter  a  passenger 
within  the  rule  as  to  liabilities  of  a  carrier  to 
passengers.  Atefiison,  21  d  8.  F.  R.  Co.  v. 
Meadland  (Colo.)  822 

17.  Failure  by  a  passenger  to  look  and  listen 
for  approaching  trains  bSore  crossing  tracks 
intervening  between  his  train  and  an  eating- 
house  maintained  by  the  carrier  fortlie  accom- 
modation of  passengers  is  not  negligence  per 
se.  Atchison,  T.  ib  B.  F.  R.  Co.  v.  Shean 
(Colo.)  729 

18.  "Trinkets,"  within  the  meaning  of  U. 
S.  Hev.  Stat.  §  4281,  requiring  shippers  of  cer- 
tain articles  to  give  written  notice  to  the  carrier 
of  the  true  character  and  value  thereof,  include 
fans  and  parasols  made  of  delicate  and  expen- 
sive materials,  ornamented  with  carving,  frag- 
ile in  construction,  and  intended  more  for  or- 
nament than  use,  although  possessine  to  some 
extent  the^  oualitv  of  utility.  Ocean  Steam' 
ship  Co.  V.  Way  (Ga.)  128 

19.  A  lady's  shawl  made  exclusively  of 
Chantilly  lace  is  ''lace"  within  the  meaning  of 
U.  S.  Rev.  Stat.  §  4281,  requiring  notice  to 
carriers  of  the  true  character  and  value  of  cer- 
tain articles  shipped.  Id, 

KOTBB  AKD  BrIBFS. 

Carriers:  relation  of  person  carried  without 
ticket  823 

Validity  of  extra  charge  for  passenger  fare 
when  paid  upon  train.  483 

Negligence  in  respect  to  passengers.        682 

Extent  of  care  required  of.  812 

Measure  of  care  which  a  carrier  must  exer- 
cise to  keep  platforms  and  approaches  safe; 


4^arged  an  extra  fare  imposed  upon  passengers  the  two  principal  rules;  explanation  of  the  first 


liaving  no  tickets,  upon  his  determining  while 
120  L.  R  A.  66 


rule;  various  statements  and  explanations  of 
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the  second  rule;  other  rnles;  distinction  be- 
tween places  which  must  be  used  and  others; 
illustrations.  520 

To  whom  railroads  owe  the  duty  of  keeping 
station  platforms  safe.  •'^27 

Liability  as  to  sleeping  cars.  817 

CASHIER.    See  Baitks,  4;  Cobfobationb, 
12. 

CHARACTER.    See  Eyidenob,  24. 

CHARITIES. 

Notes  Ain)  Bbiefs. 

Secret  trusts  for,  see  Wills. 

Gift  for.  847 

CHECK.    See  Accobd  Aim  Satibfaction. 

CIRCUIiARS.    See  Rbcobds,  2. 

CITY.    See  DEFrarnoBB,  2. 

CLUBS. 

An  incorporated  social  club  is  not  engaged 
in  trade  or  carrying  on  business  within  the 
meaning  of  statutes  concerning  licenses.  State 
T.  Boston  Ciub  (La.)  185 

COMMERCIAL  AGENCT.    See  Libel 
AND  Slakdbb.  1. 

COMPROMISE. 

An  honest  belief  of  both  parties  that  a  claim 
is  doubtful  makes  it  a  proper  subject  of  com- 
promise, even  if  there  is  a  certain  defense  to  it. 
Smith  V.  Farra  (Or.)  116 

Notes  abd  Brievs. 

See  also  Aocord  and  Satisfactiok. 

Compromise;  of  groundless  claim;  yalidity 
of.  116 

CONFLICT  OF  LAWS. 

The  laws  of  Maryland  govern  the  rights  of 
parties  in  that  state  under  an  assignment  of  a 
life  policy  issued  by  a  New  York  corporation 
to  a  citizen  of  Maryland  on  an  application 
made  to  an  agent  of  the  company  in  Balti- 
more. Mutual  Beterve  Fund  L,  A$8o,  v. 
Hurst  (Md.)  761 

CONSPIRACY. 

NOTEB  AND  BrIEFB. 

To  prevent  employment  848 

CONSTABLE.    See  Libel  and  Slander, 
6. 

CONSTITUTIONAL   LAW.     See   also 

biCOMPETBNT     PERSONS;     INVOLUNTARY 
SERVirrDE. 

1.  A  Statute  making  it  a  misdemeanor  for 
any  banker  to  discount  commercial  paper  at 
more  than  a  certain  rate  per  cent  is  not  un- 
constitutional legislation  because  it  applies  to 
bankers  only.  ToungUood  T.  Birmingham 
Trust  AS.  Co.  (Ala.)  68 
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2.  The  authority  to  refuse  certificates  U> 
graduates  of  medical  schools  not  in  ^ood 
standing  does  not  extend  special  privilege  or 
immunities  to  other  schools  that  are  deter- 
mined to  be  in  good  standing.  Iowa  Edeetic 
Medical  CQllege  Asao.  v.  Schrader  (Iowa)      355 

8.  The  provision  of  the  United  States 
Constitution  for  a  Jury  trial  in  suits  at  com- 
mon law  does  not  apply  to  state  courts.  BaU 
V.  Armstrong  (Vt.)  88* 

4.  The  constitutional  provision  that  no  per- 
son shall,  on  account  of  sex,  be  disqualified 
from  entering  upon  or  pursuing  any  lawful 
business,  vocation,  or  profession,  is  not  vio- 
lated by  an  ordinance  prohibiting  the  sale  of 
intoxicating  liquors  in  dance  cellars  or  other 
places  where  musical  and  theatrical  entertain- 
ments are  given  and  where  females  attend  as 
waitresses.    Bx  parte  Hayes  (Gal.)  701 

6.  An  ordinance  delegating  to  the  owners 
of  one  half  the  CTOund  in  any  block  the  power 
to  determine  whether  a  livery  stable  may  be 
erected  thereon  or  not  is  invalid  as  an  uncon- 
stitutional delegation  of  legislative  power. 
St.  Louis  V.  Bvssell  (Mo.)  721 

6.  The  discrimination  which  might  be  made 
against  persons  desiring  to  keep  a  livery 
stable  makes  void  an  ordinance  which  requires 
the  consent  of  half  the  owners  on  a  block  in 
order  to  permit  a  livery  stable  thereon.    idL 

CONTEMPT. 

1.  The  fine  for  disobeying  an  injundioD 
against  the  sale  of  property  on  execution, 
whereby  the  lien  of  the  plaintiff's  attachmenta 
was  lost,  should  be,  under  N.  Y.  Code  Civ. 
Proc.  §  2284,  the  amount  of  his  debt,  where  it 
has  become  merged  in  a  judgment  which  the 
atlached  property  was  sufficient  to  satisfy,  and 
the  debtor  is  insolvent,  and  no  proof  is  made 
in  reduction  of  damages.  People,  Caujfman, 
V.  Van  Buren  (N.  Y.)  446 

2.  Disobedience  of  a  preliminary  injunc- 
tion is  punishable  as  a  contempt,  unless  the  or- 
der was  void  upon  its  face  for  an  utter  lack  of 
jurisdiction  on  the  part  of  the  judge  who 
granted  it.  Id. 

CONTRACTS.    See  also  AonoN  or  Surr^ 
4;  Bills  and  Notes,  1. 

1.  A  moral  obligation  la  a  sufficient  con- 
sideration to  support  a  promise  to  pay.  Mu- 
tucU  Reserve  Fund  L,  Asso.  v.  Hurst  (Md.)  761 

2.  The  promise  of  each  party  to  relin- 
quish his  constitutional  right  to  a  jury  trial  i? 
a  sufficient  consideration  for  an  agreemeni  to 
submit  the  case  to  the  courts  Lanahan  v. 
Heaver  OILdi.)  759 

8.  Ignorance  of  the  loss  of  an  insured  vessel 
at  the  time  the  policy  thereon  is  canceled, 
and  a  supposition  that  she  has  reached  her 
port  of  destination,  constitute  such  a  mistake  of 
fact  as  will  entitle  the  insured  to  have  sncfa 
cancellation  set  aside.  Duncan  v.  New  York 
Mut,  Ins.  Co,  (N.  Y.)  88^ 

4.  Contracts  undertaking  to  obligate  a 
railroad  company  to  establisn  its  depot  exda- 
sively  at  a  particular  point  are  void  aa  against 
public  policy,  since  the  company  must  be  free 
to  establish  and  re-establish  its  depots  where- 
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ever  the  public  welfare  or  wants  of  tbc  public 
wjiy  require,  t  lorida  C,  d  P.  B.  Co,  ▼.  Btate, 
Ta  cares  (Fla.)  419 

5.  Dealings  between  a  public  officer  and 
bill) self  as  a  private  citizen,  tbat  brings  bim 
into  collision  witb  otber  citizens  equally  inter- 
e.<«ted  with  himself  in  the  integrity  and  impar- 
tiality of  the  officer,  are  against  public  policy. 
Uoodyear  ▼.  Broton  (Pa.)  888 

6.  All  contracts  made  in  violation  of  a  penal 
statute  are  as  absolutely  void  as  if  the  law  in 
BO  many  words  declared  that  they  should  be 
void.  loungblood  v.  Birmingham  Trust  A  8, 
Co.  (Ala.)  68 

7.  The  execution  and  delivery  of  an  arcbi- 
ten's  certificate  under  a  building  contract  pro 
Tiding  for  payment  upon  the  presentation  of 
euch  certificate  entitles  the  contractor  to  pay- 
ment, although  the  certificate  is  not  kept  by 
bim,  but  is  handed  back  to  the  architect  and 
no  presentation  is  made  to  the  owner.  Arnold 
T.  Bournique  (111.)  498 

Notes  aiid  Briefs. 

Contracts;  condition  as  to  architect's  certifi- 
cate. 498 

CORPORATIONS.  See  also  Bankb,  6; 
Gari9I8hme;nt;  Insurance,  1;  Notice; 
Receivers;  Taxus,  4-10. 

1.  The  right  of  a  corporation  to  use  its 
nnme,  conferred  upon  it  by  the  Act  of  incor- 
poration, being  as  much  a  part  of  its  franchise 
as  any  other  privilege  granted,  cannot  be  an- 
D I  lied  at  the  suit  of  a  private  person,  but  can 
be  taken  away  only  by  another  Act  of  the  leg- 
islature, or  at  the  suit  of  the  state.  Paulino 
V.  Portuguese  Beneficial  Asso.  (R.  L)  272 

2.  The  rule  tbat  the  franchise  of  a  corpo- 
ration cannot  be  annulled  at  the  suit  of  private 
persons  applies  to  defeat  a  suit  by  members  of 
a  voluntary  association  who  claim  tbat  the  cor- 
porators named  in  the  charter  were  merely 
their  agents,  and  seek  to  compel  them  to  de- 
liver the  charter  to  them  and  to  restrain  the 
corporators  named  in  the  charter  from  acting 
under  it,  since  the  complainants  would  have  no 
authority  to  organize  or  act  under  such  charter. 

8.  One  making  a  contract  in  good  faith 
with  a  corporation  within  the  apparent  scope 
of  its  powers  under  a  statute  makins^  an 
amendment  to  its  charter  has  a  right  to  asAume 
that  the  necessary  steps  have  been  taken  to 
accept  the  power  which  its  officers  assume  to 
bave;  and  the  company  is  estopped  to  show 
tbat  a  majority  of  its  shareholders  have  not 
accepted  the  amendment, — especially  where 
Donacceptance  would  preclude  a  continuance 
in  business.  Miller  y.  American  Mut,  Aeci. 
Ins.  Co.  (Tenn.)  766 

4.  A  contract  Of  a  corporation  in  excess 
of  its  powers  cannot  be  enforced  because  the 
corporation  has  received  a  benefit  under  it 
which  ex  aquo  et  bono  it  ought  not  to  retain; 
but  the  remedy  is  by  a  suit  in  disafilrmance 
and  for  an  accounting.  Id. 

But  see  next  case.  . 

6.  A  corporation  cannot  defend  against  a 
contract  liability  growing  out  of  a  business  in 
which  it  is  actually  engaged,  on  (he  ground 
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tbat  such  business  was  done  In  excess  of  its 
corporate  powers.  Leinkauf  ▼.  Lombard  (N. 
Y.)  48 

6.  A  corporation  is  liable  for  the  value  of 
extra  work  done  by  a  contractor  under  orders 
of  a  director  who  promised  that  the  company 
would  pay  for  it,  although  the  director  acted 
without  authority,  where  a  majority  of  the 
directors  knew  that  the  contractor  was  doing 
the  work,  and  that  he  bad  refused  to  do  it 
without  extra  pay,  and  the  company  received 
and  retained  the  benefit.  Tryon  y.  White  db 
a  Co.  (Conn.)  291 

7.  Individual  liability  of  the  officers  of  a 
corporation  upon  contracts  made  in  a  business 
conducted  by  them  on  behalf  of  the  corporation 
does  not  necessarily  follow  fiom  the  mere  fact 
that  such  business  is  beyond  the  power  of  the 
corporation  to  engage  in.  Leinkauf  y.  Lom- 
bard {N.  Y.)  48 

8.  The  loose,  defective,  or  irregiilar  way  in 
which  the  business  of  a  corporation  is  con- 
ducted by  its  managers,  who  engage  the  cor- 
poration in  more  or  less  independent  enter- 
prises without  much,  if  any,  regard  to  ita 
charter  powers,  and  without  going  through  the 
form  01  putting  their  acts  in  official  guise,  or 
seeking  corporate  sanction,  will  not  make  the 
contracts  which  are  made  in  the  corporate 
business  their  individual  agreements.  Id» 

9.  The  vote  of  a  dividend  payable  at  a 
future  time,  by  the  directors  of  a  corporation, 
may  be  rescinded  at  a  subsequent  meeting  held 
before  the  dividend  bcK^omes  payable,  if  the 
fact  that  it  has  been  declared  has  not  been 
made  public  or  in  any  manner  communicated 
to  the  stockholders,  and  no  fund  has  been  set 
apart  for  its  payment.  Ford  v.  Easthampton 
Rubber-  Thread  Co.  (Mass. ) ;  65 

10.  No  prior  application  to  the  corporate 
officers  for  redress  is  necessary  before  suit  by 
a  stockholder  for  the  appointment  of  a  receiver 
of  an  insolvent  corporation,  where  the  wrong- 
doing and  fraud  of  the  officers  themselves  is 
the  ground  of  the  application.  Supreme  Sit- 
ting of  t/ie  Order  of  Iron  Hall  v»  Baker  (Ind.) 

210 

11.  A  corporation  having  knowledge  of  a 
prior  pledge  of  stock  cannot  extend  credit  to 
the  shareholder  and  rely  upon  its  lien  as  against 
him,  although  the  statute  provides  that  trans- 
fers or  liens  alfecting  the  stock,  if  not  made  or 
registered  upon  thelx>oks,  are  invalid  as  to  bona 
fide  creditors  or  subsequent  purchasers  without 
notice.  Birmingham  Trust  dt  8.  Co,  v.  Lott- 
isiana  Nat.  Bank  (La.)  600 

12.  Notice  to  the  cashier  of  a  trust  and  sav- 
ings company,  who  acts  within  the  scope  of  his 
authority  and  duty  in  the  negotiation  of  a  loan 
for  a  stockholder  secured  by  a  pledge  of  his 
stock,  of  the  fact  of  such  pledge,  is  notice  to 
the  corporation.  id. 

Notes  and  Briefs. 
Corporations,  estoppel  of,  see  Estopfbl. 
Receivers  for,  see  Receivers. 
Sale  of  franchise,  see  Judicial  Sale. 
Doctrine  of  ultra  vires  as  to  contracts  of.  48 

COUNTY.    See  Evioemce,  2;  Mandamus^ 
1;  bEAlfa 
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COURTS. 

1.  The  legislative  Judgment  and  discretion 
of  a  citv  council  in  passing  an  ordinance  for 
iba  public  safety  and  convenience  and  tbe 
proper  regulation  of  the  use  of  tbe  streets  are 
not  subject  to  review  or  supervinion  by  the 
courts  Lake  Roland  Elet,  B.  Oo,  v.  Baltimore 
(M(i.)  126 

2.  The  power  of  a  court  of  equity  to  com- 

Sel  a  railroad  company  to  comply  with  its 
uty  to  restore  a  street  to  a  proper  condition  is 
not  defeated  by  any  powers  which  a  ciiy  coun- 
cil Doay  have.  MoundttiUe  v.  Ohio  River  R. 
Co.  {W,  Va.)  161 

8.  The  appointment  by  a  state  court  of  a 
receiver  of  a  corporation  on  a  petition  for  its 
dissolution,  with  due  notice  to  the  attorney 
general,  brings  tbe  property  of  the  corporation 
into  tbe  custody  and  exclu^ive  jurisdiction  of 
the  court  from  the  time  of  such  appointment, 
which  cannot  be  defeated  by  seizure  under 
subsequent  process  of  a  federal  court  in  ad- 
miralty, although  tbe  latter  is  executed  before 
the  receiver  has  filed  bis  bond  or  taken  actual 
manual  possession  of  the  property.  Be  SeJiuy- 
ler'a  Steam  Towboat  Co.  (N.  Y.)  891 

4  Leave  of  the  court  must  be  obtained  in 
order  to  enforce  a  judgment  claimed  to  be  a 

grior  or  superior  lien  upon  property  which  has 
een  taken  into  tbe  custody  and  control  of  the 
court.    Brady  v.  Johnson  (Md.)  787 

5.  A  decision  of  tbe  Supreme  Court  of  tbe 
United  States  is  binding  on  a  state  court  in 
a  case  which  arose  under  Territorial  laws  be- 
fore tbe  state  was  admitted  to  the  Union. 
Choate  v.  Bpencer  (Mont.)  424 

NOTBB  Aia>  BRIBFSb 

Courts;  exclusiveneds  of  jurisdiction  by  ap- 
pointment of  receiver;  as  between  a  receiver 
and  assignee  in  bankruptcy;  as  to  property 
outside  the  jurisdiction;  as  to  rifht  of  posses- 
flion  between  receiver  and  execution  or  attach- 
ment creditor;  as  affected  by  time  of  receiver's 
appointment,  giving  bond,  and  takinff  posses- 
sion ;  as  to  questions  between  state  and  federal 
courts;  as  to  effect  of  an  appeal  891 

COVENANT. 

1.  A  covenant  or  stipulation  Inserted  in  a 
deed  poll  binds  tbe  grantee,  bis  heirs  and  as- 
signs, where  it  relates  to  tbe  premises  conveyed. 
Haggerty  v.  Lee  (N.  J.  Err.  &  App.)  631 

2.  A  contract  to  convey  land  free  and 
clear  from  all  incumbrances  does  not  require 
tbe  vendor  to  pay  assessments  thereafter  made 
for  local  improvements  in  advance  of  the  exe- 
cution of  the  work,  as  such  ossessments,  al- 
tbou.(;b  incumbrances  in  a  strict  sense,  are  not 
incumbrances  contemplated  by  tbe  contract. 
Gotthelf  V.  Btranafian  (N.  Y.)  455 

CRIMINAL  LAW.    See  also  Fisheries, 
8,4 

Tbe  rule  that  tbe  accused  is  entitled  to 
tbe  benefit  of  any  doubt  does  not  apply  in  pre 
liminary  examinations.  Maria  y.  aaUitxjn 
(Utah)  690 

Notes  and  Briefs. 

Criminal  law;  validity  of  statute  making  it 
20L.aA. 


criminal  to  have  possessfoii  of  property  mMk 
is  capable  of  criminai  use.  61 

CURTESY. 

A  tenancy  by  the  curtesy  Is  not  defeated 
by  a  will  £^vinff  the  husband  of  tbe  testatrix  a 
life  estate  in  the  premises,  with  tbe  privilege 
of  using  so  much  of  the  estate  as  may  be  neces- 
sary to  his  support,— at  least  where  ne  has  not 
indicated  a  purpose  to  claim  under  tbe  will, 
although  be  has  acted  as  executor  and  as  suca 
has  settled  tbe  estate.    aUlv.  WAite  {Conn.) 

821 
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DAMAGES.    See  also   Appeal  and  Eb- 
ROR,  8. 

1.  Tbe  doing  of  any  act  which  prevents 
or  retards  tbe  recovery  of  a  person  who  has 
been  injured  by  tbe  negligence  of  another  is 
not  of  itself  a  ground  for  reduction  of  dam- 
ages, unless  tbe  act  was  negligent^  SaUaday 
V.  DodgetiUe  (Wis.)  541 

2.  The  mere  fact  that  a  married  woman 
becomes  pregnant  after  a  personal  injury 
caused  by  negligence,  when  no  caution  in  tli.it 
respect  has  been  given  by  her  medical  advisor, 
is  not  necessarily  and  as  a  matter  of  law  suflS- 
cient  ground  to  justify  a  reduction  of  damages 
for  tbe  injury,  although  tbe  results  of  Uie 
injury  may  have  been  thereby  prolonged  or 
her  recovery  delayed.  Id. 

8.  Exemplary  damages  cannot  be  allowed 
for  mere  neglisence  in  cutting  off  a  sieercr 
from  a  train,  whereby  a  passenger  wiib  a  s  ok 
child  is  left  while  bis  baggage  and  medicine 
go  with  the  train.  Norfolk  d  W.  B.  Co.  v. 
Lipeeomb  (Va.)  817 

4  Tbe  measure  of  damages  for  property 
lost  by  negligence  of  a  common  carrier  is  not 
limited  to  the  valuation  in  tbe  bill  of  ladinc;. 
Lang  v.  Pennsylvania  B.  Co.  (Pa.)  8*'0 

6.  Damages  for  mental  distress  cannot  be 
recovered  lor  failure  to  deliver  a  telegram 
promptly,  allbougb  the  telegraph  company 
was  advised  that  ^reat  mental  suffering  and 
pain  would  result  from  such  failure.  (Snneil 
v.  Western  U.  Teleg,  Co.  (Mo.)  l?i 

6.  Tbe  damages  to  tbe  easements  of  abut- 
ting owners  caused  by  tbe  future  running  of 
trams  should  be  included  in  the  alternative 
damages  to  be  given  in  lieu  of  an  injunction 
in  favor  of  an  abutting  owner  against  an  ele- 
vated railrond.  iyperb  v.  Metropolitan  Ei^. 
B.  Co.  (N.  Y.)  753 

7.  The  future  discbarges  of  smoke,  cinders, 
and  noxious  gases  are  items  of  damages  to 
tbe  easements  of  abutting  owners,  to  be  given 
in  lieu  of  an  injunction  against  an  elevated- 
railroad  company.  Id. 

8.  Tbe  alternative  damages  in  lieu  of  an  in- 
junction in  favor  of  an  abutting  owner  against 
tbe  construction  and  maintenance  of  an  ele- 
vated railroad  should  be  (be  same  as  would  he 
given  in  condemnation  proceedings.  21 

9.  A  statute  requiring  the  value  of  prop> 
erly  condemned  to  be  esiimaled  as  a(  tbe  time 
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of  appraisement  must  be  enforced  when  in- 
voked by  the  owner  of  the  property.  Bell 
▼.  ^ni^orn  (Ck>lo.)  241 

10.  Damages  to  a  building  caused  by  the 
sliding  of  the  ground  under  it  on  removal  of 
the  lateral  support  by  gprading  a  street  may  be 
included  in  the  damages  recoverable  for  wrong- 
fully removing  such  support,  if  the  sliding 
was  not  caused  by  the  weight  of  the  building. 
J^MTke  V.  SeaUU  (Wash.)  68 

NOTBfi  AND  BRIEFa. 

Damages  for  mental  distress.  172 

In  lieu  of  injunction;  application  of  the  doc- 
trine of  Henderson  Caae;  rulings  under  Eng- 
lish statute;  in  injunction  suits;  in  suits  for 
specific  performance.  752 

DANCE  HALL.  See  Constitutional 
Law,  4. 

DEATH.    See  Evidencb,  18,  14. 

DEDICATION.    See  Highways,  1. 

DEED.  See  also  Eabembntb^  8,  4;  Hus- 
band AND  Wife,  2;  Seal. 

1.  No  intention  to  deliver  either  of  two 
deeds  which  remained  in  the  grantor's  pos- 
session unknown  to  the  grantee  until  death, 
and  were  found  among  some  old  papers,  and 
not  among  his  valuable  ones,  is  shown,  where 
they  were  made  at  the  same  time  to  a  twelve- 
year-old  son  of  the  grantor,  and  one  expressly 
provided  for  future  delivery,  while  the  other, 
although  silent  on  that  point,  included  the 
family  residence,  and  no  change  of  possession 
or  control  and  use  of  the  property  was  ever 
made.     Cazas»a  v.  Cazaeta  (Tenn.)  178 

2.  The  habendum  in  a  deed,  whereby  an 
estate  in  land  is  provided  for  a  man  and  his 
wife  and  their  heirs  and  assigns,  may  be  ope- 
rative to  enlarge  the  premises  in  such  deed 
wherein  the  husband  alone  is  granted  an  es- 
tate, and  to  vest  in  both  husband  and  wife  an 
estate  in  the  land.    McLeod  v.  Tarrant  (S.  C.) 

846 
Notes  and  Briefs. 

Deeds;  when  delivered.  179 

Office  of  habendum  to  enlarge  estate.     846 

DEFINITIONS.  See  also  Carribks,  18, 
19;  Intoxicatinq  Liquobs.  1;  Pl^LIC 
Moneys,  5. 

1.  A  monument  consisting  of  a  statue 
upon  a  pedestal  is  not  a  "building"  within  the 
meaning  of  a  statute  prohibiting  the  erection 
of  buUdings  on  a  public  square,  which  is  to  re- 
main a  public  green  and  walk  forever.  Re 
Washington  Monument  Fund  (Pa.)  323 

2.  The  city  of  Philadelphia  within  which 
was  to  be  erected  a  monument  to  Washington, 
by  the  condition  of  subscriptions  to  the  fund 
raised  for  that  purpose  b^  the  Cincinnati  So- 
ciety in  1810,  was  not  limited  to  the  corporate 
limits  of  Philadelphia  at  that  time,  but  includ- 
ed the  coterminous  built-up  territory  identified 
in  the  popular  mind  as  the  city,  although 
formed  into  boroughs  and  districts  having  sep- 
arate legal  organizations.  Id. 
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8.  A  discount  is  a  loan  upon  an  evidence  of 
debt,  where  the  compensation  for  the  use  of  the 
money  until  the  maturity  of  the  debt  is  deducted 
from  the  principal  and  retained  by  the  lender 
at  the  time  of  making  the  loan.  loungblood  v. 
Birmingham  Trutt  £8.  Co.  (Ala.)  68 

4.  "Money"  is  a  generic  term,  and  may 
mean  not  only  legal  tender  coin  and  currency, 
but  also  any  other  circulating  medium,  or  any 
other  instruments  or  tokens  In  general  use  by 
the  commercial  world  as  the  representatives  of 
value.    SlaU  v.  MeFetridge  (Wis,)  228 

DELEGATION  OF  POWER.    See  Mn* 

hicipaii    gobforationb,    notbs     and 
Bbibfb;  Public  Imfkovemrntb,  2. 

DEMAND.    Bee  Bills  and  Notes,  8. 
DENTISTS.    Bee  Injunction,  2;  Medical 

BOABDB,  NOTBS  AND  BRIBFfl. 

DEPOT.    Bee  Mandamus,  6. 
DEPUTY.    Bee  Officebs,  7. 

DESCENT  AND  DISTRIBUTION. 

A  vested  remainder  subject  to  a  life  estate 
is  subject  to  the  law  of  descent  in  case  the  re- 
mainderman dies  before  the  life  estate  termi- 
nates.   Saxton  V.  Weblber  (Wis.)  50i^ 

DESTRUCTION  OF  RECORDS.    See 

Regobds,  1. 

DISCOUNT.    Bee  Definitions^  8. 

DITCH.    Bee  Waters,  a. 

DIVIDEND.    See  Cobforations,  9. 

EASEMENTS.    See  also  Estoppel,  2;  Evi- 
dence, 9;  Lateral  Support. 

1.  An  easement  may  be  created  in  Massa- 
chusetts by  way  of  exception  or  reservation. 
ClaJUn  V.  Boston  A  A,  R.  Co,  (Mass.)  638 

2.  The  word  "  heirs  "  is  necessary  to  create 
an  easement  in  fee  by  way  of  reservation,  but 
not  to  create  it  by  way  of  exception  if  the 
grantor  owned  the  fee  at  the  time  of  convey- 
ance. Id. 

8.  An  easement  may  he  acquired  by  the 
grantor  by  a  clause  of  reservation  in  a  deed; 
and  the  technical  distinction  between  reserva- 
tion and  exception  will  be  disregarded,  and  the 
language  used  so  construed  as  to  effectuate  the 
intention  of  the  parties.  Hagerty  v.  Ijee  (N. 
J.  Err.  &  App.)  681 

4  A  reservation  In  a  deed,  of  the  "free 
use  of  li^bt  and  air,"  and  the  right  to  put 
windows  in  a  building  overlooking  all  the 
tract  if  a  building  is  erected  on  ihc  commnn 
line,  with  a  further  provision  givinc^  the  right 
to  both  parties  to  use  a  party  wall  for  a  dis- 
tance of  24  feet  from  the  street,  has  the  effect 
to  prohibit  the  grantee  from  building  on  the 
premises  conveyed  more  than  24  feet  from  the 
street.  Id, 

6.  A  right  of  way  acquired  by  the  grantor 
in  a  deed  of  a  strip  of  land  for  railroad  pur« 
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poses  by  "reserviDg  ...  the  right  of  a  pas 
sageway  over  said  railroad,"  must  be  taken  to 
have  been  acquired  by  way  of  reservation,  and 
not  by  way  of  exception »  if  there  was  no 
existing  way  at  the  time  of  the  conveyance. 
Olaflin  V.  BoBton  iSk  A.  K  Oo.  (Mass.)  088 

6.  A  right  of  way  over  a  railroad  does  not 
exist  as  a  necessary  incident  or  secondary  ease- 
ment to  a  right  of  way  reserved  in  a  deeid  of  a 
strip  of  land  adjoining  the  railroad  and  de- 
BCfibed  as  going  "to  the  crossing  heretofore 
secured"  to  the  grantor  over  the  said  railroad, 
where  no  such  right  of  crossing  the  railroad 
existed  at  that  time.  id. 

7.  An  easement  by  prescription  is  not 
shown  by  the  use,  for  less  than  twenty  years, 
of  a  right  of  way  across  a  railroad  after  the 
termination  of  a  right  which  had  previously 
existed  under  a  reservation  in  a  deed  for  the 
lives  of  the  grantors,  although  the  right  to 
cross  was  referred  to  in  certain  deeds  between 
the  parties,  but  not  in  a  way  sufficient  to  give 
the  right.  Id, 

I^oTEB  AND  Briefs. 

Easement;  exception  and  reservation  of;  gen- 
eral distinctions  between  exceptions  and  reser 
vations;  creation  of  easement  by  reservation 
words  of  iDheritance  necessary  in  the  reser va' 
tion  of  easements;  exception  of  easements; 
words  of  inheritance  not  necessary  to  except 
an  easement  in  fee;  necessity  of  technical 
words;  reservation  out  of  grantee's  other  prop- 
erty; reservation  in  favor  of  a  stranger;  con- 
struction; appurtenant  eafiements:  duration  of 
easements  appurtenant;  illusti  atioois  of  the  use 
of  reservations.  631 

EJECTMENT. 

In  ejectment  against  one  claiming  under  a 
tax  deed,  the  invalidity  of  such  deed  after  the 
lapse  of  the  statutory  bar  of  three  years  may 
be  litigated  where  it  is  claimed  that  the  facts 
put  the  plaintiff  in  the  same  position  as  if  he 
were  directly  within  the  exception  to  the  stat- 
utory bar  which  would  have  existed  had  he 
paid  the  tax.     Qould  v.  SuUimn  (Wis.)      487 

ELECTION  DISTRICTS. 

1.  Assembly  districts  must  be  given  an 
equal  number  of  inhabitants  as  nearlv  as  may 
be,  on  the  division  of  a  county  by  the  board 
of  supervisors  under  the  New  York  constitu- 
tion, which  provides  for  divisions  into  districts 
*'of  convenient  and  contiguous  territorv," 
when  construed  with  the  preceding  provision 
that  "the  members  of  assembly  shall  be  ap- 
portioned among  the  several  counties  of  the 
state  by  the  legiuatnre  as  nearly  as  may  be  ac- 
cording to  the  number  of  their  respective  in- 
babitants,"^«specially  in  view  of  the  long-es- 
tablished policy  of  the  state  in  favor  of  direct 
representation  of  inhabitants  as  distinguished 
from  representation  through  corporations  of  a 
quasi  political  character.  People,  Baird,  v. 
Broom  (N.  Y.)  81 

2.  The  discretion  to  be  exercised  by  the 
board  of  supervisors  in  dividing  a  county  into 
assembly  districts  of  convenient  and  contiguous 
territory,  keeping  each  town  undivided  and 
giving  each  district  as  nearly  as  may  be  an 
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equal  number  of  InhabitaDts,  mast  be  in 
honest  and  fair  discretion  arisiiig  out  of  the 
circumstances  of  the  case  and  reasonably  af- 
fecting the  exercise  of  the  power  of  equal  di- 
TisioD.  M. 

8.  A  deviation  from  equalit;y  of  popula- 
tion in  the  division  of  a  county  into  assembly 
districts,  in  order  to  be  held  unconstitutional 
must  be  a  grave,  palpable,  and  unreasonable 
deviation,  such  that  when  the  facts  are  pre- 
sented argument  will  not  be  necessary  to  con- 
vince a  lair  man  that  very  great  and  wholly 
unnecessary  inequality  has  been  inteotionaUy 
provided  for.  ief. 

ELECTRIC  LIGHTS.    See  also  Bminritt 
Domain,    6;    fiboHWAYB,    Notes    asb 

B&IKFB. 

1.  A  resolution  giving  the  owner  of  aa 
electric-light  plant,  who  has  a  contract  to  light 
the  streets,  the  right  to  use,  so  far  as  necessary 
for  his  wires,  the  poles  of  an  electric-light 
company  which  is  already  using  them  for  such 
wires,  on  paying  part  of  the  cost  of  the  poles, 
is  unreasonable  and  invalid,  where  no  limit  of 
the  use  is  prescribed  and  no  regulation  of  the 
manner  of  the  Joint  use,  such  as  will  prevent 
danger  to  lives  and  property.  CiUsent  kUctrie- 
Light  A  P.  Co.  v.  Sands  (Mich.)  411 

2.  A  municipality  is  not  prevented  from 
contracting  with  a  private  individual,  as  well 
as  with  a  corporation,  for  lighting  its  streets 
with  electricity,  bv  reason  of  a  statute  whicli 
authorizes  the  formation  of  electric  lig^ht 
companies  and  empowers  municipal  authori- 
ties to  deal  with  them.  IdL 

8.  An  electric-light  company  whidi  bas 
put  up  poles  and  wires  In  streets,  under  con- 
tract with  a  municipal  corporation,  and  con- 
veys so  low  a  current  of  electricity  for  lights 
that  the  wires  can  be  safely  handled  even  when 
charged,  may  have  an  injunction  against  an- 
other company  which,  under  a  subsequent  coo- 
tract,  erects  poles  and  wires  carrying  a  danger- 
ous current  so  near  the  former  as  to  interfere 
with  their  safe  use.  Rutland  Electric- Light 
Co.  V.  MarUe  City  EUctrie- Light  Oo.  (Vt.)  821 

ELEVATED  RAILROADS.    See  Dam- 

A0B8,  6-8. 

EMBEZZLEMENT. 

The  intention  of  a  state  treasurer  to  re- 
tain the  interest  received  from  the  deposits 
of  public  moneys  will  not  make  such  deposits 
an  embezzlement,  when  they  were  made  m  his 
official  capacity,  for  the  benefit  of  Uie  state,  in 
due  course  of  business.  State  y.  MeFetridge 
(Wis.)  223 

EMINENT   DOMAIN.     See  also   Dam- 

AGBB,  9. 

1.  A  railroad  company  cannot  exercise  the 
right  of  eminent  domain  to  establish  a  side 
track  merely  for  the  purpose  of  a  private  ship- 
ping station  for  an  individual  shipper.  St, 
Louie,  L  M.  AS.  R.  Co.  v.  Petty  (Ark.)     484 

2.  If  side  tracks  are  necessary  to  facilitate 
and  hasten  the  business  olfered  at  a  certain 
point  to  a  railroad  company,  the  fact  that  they 
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win  coDstitute  an  especial  advatitaffe  to  a  par- 
ticular shipper  will  not  defeat  the  right  of  em- 
inent domain  to  procure  the  right  of  way.    Id. 

8.  The  cliscretion  of  a  railroad  company  as 
to  the  location  of  side  tracks  which  are  neces- 
sary for  its  business  will  not  be  overruled  by 
the  courts,  unless  there  is  a  very  clear  abuse  of 
it.  Id. 

4.  Tbe  power  of  eminent  domain  to  ob- 
tain land  for  side  tracks  of  a  railroad  company 
is  not  exhausted  by  one  exercise  thereof.    Id, 

5.  A  city  is  liable  to  an  abutting  owner  for 
removing  the  lateral  support  to  his  land  b^ 
jading  a  street, — at  least  if  it  is  done  neeh- 
gently,  with  knowledge  that  his  land  is  liable 
to  slide,  even  if  there  is  no  constitutional  pro- 
vision against  "damaging/'  but  only  against 
' 'taking/'  property  for  public  uses  without 
just  compensation.  Such  injury  to  his  prop- 
erty would  seem  to  constitute  a  "taking." 
Parke  v.   Seattle  (Wasb.)  68 

6.  The  right  of  way  to  carry  water  to  op- 
erate an  electric-light  plant  may  be  taken  by 
eminent  domain  under  the  Colorado  Constitu- 
tion, wbicb  allows  condemnation,  among  other 
things,  for  "  flumes  or  ditches .  .  .  for  agri- 
oultural,  milling,  domestic,  or  sanitary  pur- 
poses," and  expressly  gives  a  right  or  way 
across  public,  private,  and  corporate  lands  for 
43itcbes,  canals,  and  flumes  "  for  mining  and 
manufacturing  purposes."  Bell  v.  Lambttrn 
<Colo.)  241 

7.  Condemnation  of  land  for  a  pipe-line 
t>y  a  water-supply  company  formed  under  gen- 
eral laws,  to  convey  water  to  a  city,  cannot  be 
bad,  where  it  is  not  shown  that  the  company 
lias  a  legal  ri^ht  to  enter  upon  or  conaemn 
land  in  such  city,  or  has  already  acquired  the 
right  to  construct  or  maintain  any  waterworks 
therein,  or  to  sell  or  dispose  of  water  to  its  in- 
faabitants.  since  the  public  use  which  will  jus- 
tify condemnation  depends  upon  the  disposi- 
tion of  the  water  after  it  reaches  tbe  city.  Wis- 
condn  Water  Oo,  v.  Vfinane  (Wis.)  662 

Notes  aivd  Briefs. 

Eminent  domain;  power  to  condemn  right 
of  way  for  railroad  sidings  to  private  estab- 
lisliments.  484 

For  what  use  land  may  be  taken.  664 

EQUITY.    See  Action  ob  Suit,  6;  Injuko- 
TioN,  1;  Liens,  8,  4. 

ESCROW. 

Delivery  of  a  promissory  note  into  the 
hands  of  one  of  several  joint  makers  by  the 
others,  on  any  agreement  or  understanding 
between  themselves  with  reference  to  its 
delivery,  does  not  import  to  it  tbe  leiral 
qualities  of  an  escrow.  Carter  v.  Moulton 
(Kan.)  809 

Notes  and  6  kiefs. 
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ESTOPPEL.    Bee  also  Banks,  2. 

1.  A  grantee  in  a  deed  and  those  claiming 
under  him  cannot  deny  tbe  binding  authority 
of  a  reservation  in  a  deed.  Hagerty  y.  iJee 
(N.  J.  Err.  &  App.)  681 
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2.  A  reservation  in  a  deed  to  a  railroad 
company  of  a  right  of  way  across  a  tract  of 
land  lying  beside  tbe  railroad,  *'to  the  cross- 
ing heretofore  secured  to  me  over  the  said  rail- 
road," does  not  estop  the  railroad  company 
from  denying  the  grantors  a  right  to  cross  the 
railroad,  where  a  right  of  way  previously  ez- 
istine  across  the  road  had  terminated  before 
tbe  deed  was  made.  Claflin  v.  Boston  dbA.  R. 
Co.  (Mass.)  688 

8.  An  estoppel  by  recitals  in  a  deed  can- 
not be  set  up  in  favor  of  a  stranger  to  the  deed, 
in  an  action  wholly  collateral  to  it.  Id, 

4  There  is  no  acquiescence  in  or  ratifica- 
tion of  the  surrender  of  a  life  insurance  policy 
by  a  guardian  in  socage,  made  without  the 
knowledge  of  the  beneficiaries  when  they  were 
minors,  where  they  have  not  consciously  or  in- 
tentionally acquiesced  in  or  ratified  it,  or  taken 
tbe  fruits  of  it,  or  done  anything  to  mislead  or 
prejudice  the  insurance  company.  Foley  v. 
Mutual  L.  Ins,  Co,  (N.  Y.)  620 

6.  The  unlawful  use  for  many  years  of 
the  name  of  a  foreign  firm  by  one  who  had 
the  right  to  designate  himself  as  its  successor 
merely,  even  if  it  is  not  objected  to  by  the 
firm,  which  is  not  apparently  aware  of  the 
extent  of  such  use,  v^ill  not  give  the  user  a 
right,  based  on  his  own  wrong,  to  prevent  the 
firm  or  its  successor  from  again  using  its  own 
name,  upon  establishing  a  similar  business 
again  in  the  same  dty.  KnoedUr  v.  Olaenzer 
(C.  C.  App.  2d  C.)  788 

6.  There  can  be  no  estoppel  or  even  waiv- 
er by  silence,  except  under  circumstances 
where  it  becomes  the  duty  of  the  party  to 
speak.  Id. 

Notes  and  Briefs. 

Estoppel;  of  corporation  to  set  up  plea  of 
ultra  virei.  766 

EVIDENCE. 

1.  A'Justice  of  the  peace  on  an  application 
for  a  warrant  for  obstructing  service  of  pro- 
cess cannot  judicially  know  the  defects  in  such 
process,  as  that  is  a  question  to  be  tried. 
Marks  v.  Sullican  (Utah)  690 

2.  A  court  will  take  judicial  notice  of  the 
location  of  a  certain  county  in  tbe  state.  8t. 
Louis,  /.  M.  dt  8.  B.  Co.  v.  Petty  (Ark.)     484 

8.  The  court  will  not  take  judicial  notice 
that  it  is  within  the  line  of  a  brakeman's  em- 
ployment to  put  trespassers  off  from  a  freight 
tram.    Farber  v.  MissouH  P.  B.  Co.  (Mo.)  850 

4  Courts  are  bound  to  take  judicial  notice 
of  the  general  features  of  railroad  business  in 
respect  to  tbe  separation  of  passenger  and 
freight  trains.  Atchison,  T.  db  8.  F.  B.  Co.  v. 
Headland  (Ck>lo.)  822 

6.  A  tortious  act  of  a  brakeman  in  driving 
a  trespasser  from  a  freight  train  will  not  be  as- 
sumed, in  the  absence  of  proof,  to  be  within 
the  scope  of  his  employment.  Farber  v.  Mis- 
souri P.  B.  Go.  (Mo.)  860 

6.  A  person  will  not  be  entitled  to  give  an 
opinion  as  to  the  duties  of  a  brakeman  on  a 
freight  brain  in  respect  to  driving  off  trespass- 
ers merely  because  he  has  stolen  a  ride  on  such 
train  two  or  three  times.  Id. 
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7.  Tlie  presumption  that  a  person  on  a 
railroad  train  is  entitled  to  the  rights  and 
privileges  of  a  passenger  does  not  apply  in 
case  of  a  train  manifestly  designed  for  freifrht, 
even  if  a  caboose  is  attached.  Atchison,  T.  dt 
6.  F.  R.  Co.  V.  Headland  (Colo.)  822 

8.  The  prima  facie  presumption  of  a  due  and 
proper  discharge  of  an  official  duty  applies  to 
tiie  division  of  assembly  districts  by  super- 
visors, even  'vvhere  they  are  to  some  extent 
unequal  in  population.  People,  Baird,  v. 
Bloom  (N.  Y.)  81 

9.  A  lost  grant  is  not  to  be  presumed  to 
support  an  easement  of  which  the  origin  is 
known.     OlaJUn  r,  Boston  dt  A,  R,  Go.  (Mass.) 

688 

10.  The  derailment  of  a  street-railway  car, 
liy  which  a  passenger  is  inlured,  raises  a  pre- 
8um  ption  of  the  carrier's  negligence.  Spellmnn 
T.  Lincoln  Rapid  TYansit  Go,  (Neb.)  816 

11.  A  presumption  of  negligence  arises 
where  a  chisel  drops  from  a  scaffold  on  which 
a  workman  is  engaged  with  tools,  and  injures 
a  person  walking  upon  a  sidewalk  where  he 
has  a  right  to  travel  and  where  people  are  con- 
stantly traveling.    Dixon  v.  Plufis  (Cal.)    698 

12.  The  presumption  is  that  a  person 
thrown  from  his  load  and  fatally  injured  at  a 
railroad  crossinff  was  exercising  ordinary  care 
and  cautiozu  LiUstrom  v.  Ifortlum  P,  R.  Co. 
(Minn.)  687 

18.  That  the  death  of  a  person  was  caused 
by  the  removal  of  planks  between  the  rails  at 
a  railroad  crossing  may  be  inferred  by  the  jury, 
where  the  planks  have  been  removed  and  he  is 
found  lying  across  the  rails  fatally  injured, 
and,  as  he  said,  with  his  neck  broken,  in  front 
of  a  pair  of  bobs  on  which  was  a  load  of  wood, 
the  forward  one  standing  lengthwise  and  upon 
the  rails,  while  his  team  was  attached  with 
one  trace  only,  and  one  singletree  was  broken. 

Id 

m 

14.  Plaintiff  has  the  burden  of  proving  that 
a  third  person,  now  dead,  was  living  at  the  time 
of  certain  acts  complained  of,  where  the  rights 
alleged  as  the  basis  of  the  action  would  cease 
with  the  death  of  such  person.  ClqfUn  v. 
Boston  iSkA^R.  Co.  (Mass.)  688 

15.  Parol  evidence  is  admissible,  as  between 
the  immediate  parties  to  a  promissory  note 
signed  with  the  addition  "  Agt.,"  to  show  that 
it  was  understood  between  the  parties  that  the 
maker  signed  only  as  agent,  and  the  note  was 
the  obligation  of  the  principal  only.  Keidan 
V.  Winegar  (Mich.)  7a') 

16.  A  consideration  expressed  in  money,  in 
a  deed  from  father  to  daughter,  may  be  shown 
b^  oral  evidence  to  have  been  in  fact  a  dona- 
tion, in  order  to  support  the  title  of  a  purchaser 
from  the  dauebter  during  her  coverture  by 
virtue  of  the  Oregon  constitution  and  statutes 
allowing  a  married  woman  to  convey  property 
acquired  by  gift.   Vdtenr.  (7armac*  (Or.)  101 

17.  An  agent  has  the  burden  of  proving  his 
principal's  knowledge  and  acquiescence  in  a 

gurchase  by  himself  of  the  subject  matter  of 
is  agency.    Janiten  v.  WiUiams  (Neb.)     207 

18.  Declarations  of  a  director  to  a  con- 
tractor, that  the  corporation  would  pay  him 
for  extra  work,  and  that  he  would  send  word 
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as  to  the  decision  of  the  bosrd  of  rlireclors  on 
that  matter,  and  the  declarations  of  an  agreed 
messenger  to  the  contractor  as  to  such  de- 
cision,— are  admissible  against  the  corporation 
in  an  action  for  such  extra  work.  Tryon  v. 
W?iitc  d  a  Co.  (Conn.)  291 

19.  The  report  of  a  message  by  one  agreed 
upon  to  bear  it  is  as  competent  in  evidence  as 
the  direct  statements  of  the  person  who  sent 
the  message  would  be.  Id 

20.  The  principal  of  a  negotiable  note  U> 
whom  sureties  have  entrusted  it,  after  signing, 
may  be  presumed  bv  the  payee  to  have  author- 
ity to  deliver  it  and  receive  the  consideration. 
(farter  v.  Moulton  (Kan.)  809 

21.  Evidence  of  the  condition  of  a  defective 
highway  two  weeks  after  an  accident  is  not  in- 
admissible if  no  repairs  or  change  in  the  con- 
dition have  been  made  during  that  time.  Sal- 
laday  v.  DodgefsiUe  (Wis.)  541 

22.  In  civU  actions  it  is  sufficient  if  the  evi- 
dence on  the  whole  agrees  with  and  supports  a 
hypothesis  which  it  is  adduced  to  prove;  and 
it  is  the  duty  of  the  jury  to  decide  according 
to  the  reasonable  prol)ability  of  the  truth. 
LiUstrom  v.  Northern  P.  R  Co.  (Minn.)      587 

28.  In  case  of  a  conflict  of  testimony  as  to 
the  dragging  of  the  plaintiff  in  an  action  for 
false  imprisonment,  by  defendants  who  ar* 
rested  her,  her  testimony  as  to  what  a  by- 
stander said  about  there  bein^  men  enough  to 
carry  her  is  inadmissible.  Marks  v.  BuSir^n 
(Utah)  590 

24.  Evidence  of  the  character  of  defendant 
for  chastitv  is  not  admissible  under  an  indict- 
ment for  keeping  a  house  of  ill  fame,  unless 
the  character  of  defendant  is  put  in  issue 
by  her  becoming  a  witness  in  her  own  be- 
half or  by  evidence  in  support  of  her  charac- 
ter, although  evidence  of  the  bad  reputation 
of  the  house,  or  those  who  frequent  it,  would 
be  admissible.    State  v.  HuU  (K.  L)  809 

25.  Evidence  of  the  general  reputation  of 
the  accused  for  peace  and  quietude  is  permis- 
sible in  a  prosecution  for  murder  though  ibe 
murder  may  have  been  committed  by  poison- 
ing.    Cfarrv.  State  {Ind.)  863 

Notes  and  Brikfs. 

Evidence;  judicial  notice  of  what  88? 

Presumption  as  to  neg:ligence  as  to  person 
injured  on  highway  crossing.  587 

Presumption  as  to  negligence  of  carrier.  316 

Parol  evidence  as  to  the  consideration  of  a 
deed:  (1)  denying  its  receipt  in  an  action  for 
the  purchase  price;  (2)  evidence  of  a  further 
consideration  than  that  named  in  the  deed;  (a) 
to  pay  debts  of  the  grantor;  (b)  to  support  the 
grantor;  (c)  of  a  reservation  by  the  grantor;  (d> 
of  some  deed  to  be  performed  by  tne  grantee; 
(8)  evidence  that  the  consideration  included 
other  things  also;  (4)  that  the  land  was  sold  by 
the  acre;  (5)  where  the  property  is  sold  subject 
to  an  incumbrance:  (6)  pavment  otherwise 
than  in  money;  (7)  in  action  ror  breach  of  cov« 
enant;  (8)  to  show  an  advancement;  (9)  in  an 
action  by  the  grantor  to  set  aside  the  deed;  (10> 
to  establish  a  trust  in  a  third  person;  (11)  to 
establish  a  use;  (12)  in  an  action  by  a  creditor 
to  set  aside;   (18)  deed  by  or  to  a  married 
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woman;  (14)  in  an  action  hy  one  grantee 
a(raiu8t  another;  (16)  miscellaneous  Uliistra- 
tions.  101 

Admissibility  of  extrinsic  eridenoe  to  show 
"Who  is  liable  aa  maker  of  a  note;  principals 
and  agents;  when  signature  is  that  of  the  prin- 
cipal and  agent,  and  the  promise  is  indiviaual; 
"When  both  promise  and  signature  are  as  agent; 
where  promise  is  by  principal  and  signature 
by  agent;  where  promise  is  by  agent  and  sig- 
nature by  indiyidual;  where  paper  does  not 
Indicate  agency;  in  suits  against  principal 
where  signature  is  by  agent  and  promise  is  in- 
dividual; in  suits  against  agent,  where  signa- 
ture is  by  agent  and  promise  is  individual; 
principal  and  surety;  distinction  between  suita 
at  law  and  in  equity;  in  instrument  under 
seal;  on  notes  not  under  seal;  after  judgment; 
as  between  the  obligors;  conditional  signature 
and  contradictory  contracts.  706 

Proof  against  one  person  of  declarations  by 
another  to  show  partnership;  declarations  gen- 
erally; dormant  partners;  estoppel;  letters, 
circulars,  and  entries;  shipping  registers;  dec- 
larations in  statements.  696 

Evidence  and  instructions  aa  to  character  of 
accused;  presumption  of  good  character;  at- 
tacking the  defendant's  character;  evidence  in 
cases  of  disorderly  houses  and  houses  of  ill 
fame:  (1)  character  of  defendant  keeping  dis- 
orderly house;  (2)  character  of  house  charged 
to  be  disorderly;  (8)  character  of  inmates  of 
disorderly  house;  (4)  character  of  visitors  to 
disorderly  bouse;  evidence  restricted  as  to  time; 
evidence  must  be  applicable  to  the  trait  of  char- 
acter involved;  defendant's  right  to  prove  char- 
acter; right  to  instruction  as  to  character;  in 
cases  of  circumstantial  evidence:  to  rebut  pre- 
sumption from  possession  of  stolen  goods;  ex- 
tent of  witness's  knowledge;  character  of  ac- 
complice or  associate;  evidence  of  particular 
acts,  specific  traits,  etc.;  cross  examination  of 
witness;  impeaching  defendant's  character  for 
credibility;  rebutting  evidence  of  defendant's 
good  character;  as  to  evidence  of  character  cre- 
ating a  doubt;  aa  to  limiting  its  consideration 
only  to  doubtful  cases;  weight  and  effect  of 
evidence  as  to  character;  as  to  the  degree  of 
guilt  or  crime.  600 

EXCEPTIONS.    See  Easbmbmtb,  1,  2,  5, 
^crsa  AUD  BaiBFa. 

EXECUTION. 

An  execution  cannof  be  enforcea  against 
property  of  a  canal  corporation,  which  is  of 
practical  use  in  the  operation  of  the  canal. 
Brady  v.  Johnson  (Md.)  787 

EXEMPTIONS.    See  Taxes,  2,  8;  Wbit 

AND  PB0CB88,  1. 

FALSE  IMPRISONMENT. 

1.  An  officer  serving  a  warrant  regular  on 
Its  face  and  issued  in  the  exercise  of  his  juris- 
diction is  protected  by  it,  even  if  he  knew  li 
defects  in  the  proceedings  attending  the  issu 
ance  of  a  prior  writ  for  obstructing  which  the 
warrant  was  issued.  Marks  r,  Sullivan  (Utah) 

690 

9.  A  magistrate  is  not  liable  for  false  Im- 
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prisonment  by  reason  of  issuijg  a  warrant 
within  his  Jurisdiction,  because  he  may  have 
given  undue  weight  to  the  testimony  of  the- 
complaining  witness,  where  he  acted  in  good 
faith.  Td. 

8.  The  invalidity  of  a  writ  of  restitution  ia- 
fmmaterial  on  the  question  of  liability  for  false 
imprisonment,  in  executing  a  warrant  of  arrest 
for  resistance  of  service  of  such  writ.  Id. 

N0TB8  Aio)  Briefb. 

Falae  imprisonment;  liability  of  officer  for. 

591 

FENCES. 

The  escape  of  a  colt  from  pasture  through, 
the  negligence  of  an  adjoining  oWner  as  to  & 
division  fence  renders  him  liable  for  an  injurv 
to  the  colt  while  roaming,  even  if  the  negli- 
gence of  a  stranger  in  starting  up  or  driving 
the  colt  was  a  contributing  cause  of  the  injury. 
Wildar  y.  JStajil^  (Vt.)  47i^ 

Notes  and  Bribfb. 

Fences;  extent  of  liability  for  permitting  an- 
other's livestock  to  escape  from  pasture  by 
failure  to  keep  proper  division  fence.  411^ 

FINE.    See  Contbupt,  1;  Mukicifax  Co&- 

FOBATI0298,  1. 

FIREMEN'S     INSURANCE     FUND. 

See  Taxbb,  10. 

FIREMEN'S   PENSION    FUND.    See 

Statutes,  4. 

FISHERIES. 

1.  The  Maryland  statute  for  the  protection  of 
fish  in  artificial  ponds  has  no  application  to  a 
cove  of  navigame  water.  Boilers  v.  SoUers 
(Md.)  94 

2.  The  construction  of  a  wire  fence  across 
the  mouth  of  a  cove  does  not  give  one  such  a 
possession  of  fish  caught  and  placed  in  the  wa- 
ter therein  that  he  can  retain  title  to  them  af- 
ter they  are  thus  restored  to  their  natural  ele- 
ment. Id, 

8.  The  possession  of  a  gill  net  or  seine, 
except  it  is  for  the  purpose  of  use  in  certain 
waters  specified  by  statute  in  which  the  use 
thereof  is  permitted,  may  be  made  by  statute 
a  criminal  offense.    State  v.  Lewis  (Ind.)      6!^ 

4.  The  legislature  majr  prohibit  the  taking 
of  fish  from  the  waters  within  the  state  during 
certain  seasons  of  the  year,  and  may  regulate 
the  manner  in  which  they  may  be  taken  dur- 
ing other  portions  of  the  year.  Id, 

FLOOD.    See  Act  of  God;  Cakbiers,  8. 


FORECLOSURE.    See  Mortoaob. 

FOREIGN    MONEY.     See   Billb 
Notes,  5. 


ANl^ 


FRANCHISE.    See  ExKGunoB;  Judicial. 
Sals,  Notes  asd  Bkiefs;  Liens,  8. 
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FRAUD. 


N0TB8  Aim  BBncTfl. 


Bona  fide  purchase  of  fraudulent  security 
•of  insolvent.  82i9 

43(ARKISHMENT.    See  also   AonoN  ob 
Suit.  8. 

A  domestic  corporation  cannot  be  gar- 
nisheed  in  another  jarisdiction  by  service  upon 
an  agent  for  debts  owing  by  it  to  a  home  cred- 
itor, over  whose  person  jurisdiction  is  not  ac- 
quired*   Dougtau  v.  Pfianix  Ins.  Co.  (N,  T.) 

118 

NOTB8  AND  BrTEFB. 

Garnishment;  in  other  slate  as  ground  of 
abatement.  118 

GIFT. 

Money  donated  by  members  of  a  mutual 
benefit  society  for  disbursement  by  a  commit- 
tee, in  response  to  a  call  by  the  chief  officer 
for  aid  to  members  and  friends  of  a  subor- 
dinate lodge  who  are  injured  in  a  cyclone, 
must  all  be  distributed  to  the  intended  aonees, 
in  the  absence  of  any  mistake  or  fraud  in  the 
•donation;  and  the  committee  has  no  discretion 
to  withhold  any  part  of  it  from  them  on  the 
ground  that  they  did  not  need  it,  and  to  turn 
It  over,  instead,  to  the  general  treasurer  of  the 
order.  Supreme  Lodge  Knights  dL,  of  H,  v. 
Otoene  (Ky.)  847 


Notes  and  Bbiefb. 
Gift;  for  charitable  purposes. 


GOODWILL. 


847 


1.  The  sale  by  a  foreign  firm,  of  its  busi- 
ness and  goodwill  in  New  York,  with  fuini- 
ture,  fixtures,  supplies,  and  lease  of  premises, 
including  the  right  of  the  purchaser  to 
designate  himself  as  successor  of  the  firm, 
with  the  further  agreement  to  supply  him  as 
agent  with  goods  of  the  firm  for  a  period 
of  nearly  six  years,— does  not  defeat  the 
right  of  such  firm,  or  the  successor  to  its 
business  in  Paris,  to  establish  again  in  New 
York,  thirty  years  after  the  sale,  a  new  house 
for  the  same  kind  of  business  under  the  French 
name  of  the  firm,  or  of  its  successor,  which 
describes  it  as  "of  Paris."  KnoedlerY.  Olaen- 
«r  (C.  C.  App.  2d  0.)  788 

2.  The  vendor  of  a  business  and  goodwill 
may  establish  a  like  business  in  the  same 
place,  under  his  own  name,  in  the  absence  of 
an  express  covenant  or  of  fraud,  provided  he 
<loes  nothing  to  injure  the  good  disposition  of 
the  public  towards  the  old  place  of  business, 
or  impair  any  of  the  advantages  which  the 
purchaser  has  properly  acquired  by  the  pur- 
chase of  the  goodwill  of  the  old  customers. 

Id. 

GOVERNOR.    See  Statutbb.  2. 

GUARANTY. 

No  notice  of  default  to  a  guarantor  is 
uecessarv  unless  expressly  stipulated,  where  he 
-absolutely  and  unconditionally  guarantees  the 
■2C  L.R.  A 


performance  of  a  definite  contract,  such  as  oot 
to  deliver  specified  goods  which  are  paid  for 
in  advance  on  the  faith  of  his  guaran^.  Btff^ 
man  v.  Dooleif  (Md.)  257 

NOTflS  AND  BRIEF8. 

Guaranty;  necessity  of  notice  of  default  to 
bind  guarantor;  guaranty  of  agents;  guaranty 
of  bond;  guaranty  of  judgment;  guaranty  olf 
lessee's  contract;  guaranty  of  purchase;  on 
guaranty  of  note:  (1)  of  collection;  (2)  of 
payment;  injury  or  prejudice  resulting  from 
failure  to  give  notice;  time  for  notice;  insolven- 
cy as  an  excuse  for  failure  to  give  notice; 
waiver  of  notice.  257 

GUARDIAN   AND    WARD.      See  Ik- 

aURAKCE,  14. 

GUARDIAN  IN  SOCAGE. 


Notes  akd  Bkiefb. 
Powers  of  guardian  in  socage. 


031 


HIGHWAYS.  See  also  Courts.  2;  Elec- 
tric Lights.  8;  Injuhotion,  0;  Pubuc 
Improvbhekts. 

1.  A  street  dedicated,  but  not  accepted, 
may  be  improved  by  the  owner  of  the  tract  oq 
which  it  is  situated,  although  he  has  sold  some 
of  the  lots  abutting  thereon,  so  long  as  he  does 
not  render  the  access  to  such  lots  less  conve- 
nient in  any  material  or  substantial  respect. 
Cunningham  v.  FiUgerald  (N.  Y.)  2Ai 

2.  A  city  has  no  power  to  lease  portions 
of  the  street  surface  to  huclssters  and  otliers 
for  market  purposes,  to  the  special  injury  of 
abutting  owners.     Sehopp  v.  St,  Louie  (Mo.) 
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8.  The  grade  of  an  existing  street  cannot 
be  cut  down  to  the  detriment  of  an  abuuiog 
owner,  whether  he  owns  the  fee  or  not,  by  a 
private  individual,  although  he  laid  out  ihe 
tract  on  which  the  street  fs  situated  and  sliii 
owns  a  large  part  of  it,  und  the  street  has  not 
been  accepted  by  the  public.  Ounninghatu  v. 
FiUgerald  (N.  Y.)  244 

4.  The  fact  that  the  original  pavement  of  a 
street  was  paid  for  by  the  public,  and  not  by 
the  abutting  owners,  will  not  render  the  latter 
liable  for  the  cost  of  repaving,  under  the  rule 
which  allows  them  to  be  assessed  for  the  origi- 
nal improvement  only.  Harruburg  v.  Segel- 
baum  (Pa.)  b34 

6.-  The  macadamizing  of  a  street  which  if 
kept  thus  improved  as  a  substantial  artificial 
highway  for  many  years  is  a  "  paving" witbia 
the  meaning  of  the  Pcnnanrlvania  law  which 
allows  abutting  owners  to  be  assessed  for  the 
benefits  of  the  original  paving  only,  and  not 
for  a  repaving.  Id 

6.  A  notice  of  a  defect  in  a  higbwav  at 
which  a  traveler  was  injured,  as  required  by 
the  Wisconsin  statute  (Sanb.  &  B.  Slat 
§  1889),  if  it  suflSciently  describes  the  place  in 
other  respects,  is  not  invalid  because  ft  ststes 
that  the  injury  was  caused  by  loose  stones 
when  it  was  in  fact  caused  by  a  stone  ^rtly 
imbedded  in  the  road.  8auaday  v.  iMge- 
m^(Wia.)  641 


HOUDAYB— IirJUllCTION. 
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KOTB8  AHD  BBIBFa 

See  also  Mui^ioipal  Cobfobatioks. 

Highways;  righto  of  abuttiDg  owner  as  to 
<baDge  of  grade.  244 

Use  of,  for  electric  light  poles.  411 

HOLIDAYS. 

To  issue  an  order  of  attachment  on  a  legal 
holiday  is  not  with  in  the  prohibitions  of  the 
Nebraska  statutes  against  opening  court  or 
transacting  judicial  business  on  such  days, 
since  the  act  is  purely  ministerial.  Whipple  v. 
£iU  (Neb.)  818 

Notes  aivd  Briefs. 


Holiday;  issue  of  attachment  on. 
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HOSPITAL.    See  iNcoHPSTFirr  Pebsokb. 
HUSBAND  AND  WIFE.     See  also  In- 

6URANCB,  8;   8 ALB. 

1.  The  title  of  a  wife,  or  of  a  wife  and 
<;bildren,  to  real  property  which  is  vested  dur- 
ing the  marriage  by  the  husband's  free  act,  is 
not  affected,  either  at  law  or  in  equity,  by  a 
subsequent  divorce  based  on  her  adultery. 
Kinzey  v.  Kinzey  (Mo.)  222 

2.  A  wife  cannot  make  a  valid  convevance 
-directly  to  her  husband,  although  he  joins  in 
tbe  deed  as  grantor  also,  where  the  statutes  do 
not  permit  her  to  make  a  valid  deed  unless 
iier  husband  joins  in  it  as  grantor.  Rico  v. 
Brandenstein  (Gal.)  702 

8.  An  estate  in  entirety  is  created  by  a  deed 
to  husband  and  wife  and  their  heirs  and  as- 
signs forever.    McLeod  v.  Tarrant  (8.  C.)  846 

NOTKB  AND  BniBFfl. 

Husband  and  wife;  validity  of  deed  from 
'wife  to  husband;  in  equity.  702 

ICE. 

1.  The  right  to  cut  ice  on  a  running  stream 
of  non-navigable  water  belongs  to  a  tenant  un- 
der a  lease  of  the  *'  free  and  uninterrupted  oc- 
cupation "  of  the  land  upon  which  the  ice 
forms;  and  he  may  lawfully  sell  such  right  to 
tiDother.    Marsh  v.  MeNider  (Iowa)  888 

2.  Whether  ice  is  technically  a  part  of  tbe 
land  over  which  it  is  formed  or  not,  its  use  ap- 
pertains to  the  land  and  belongs  to  him  who 
-has  the  right  to  possess  and  use  it.  Id, 


Notes  and  Bbisfs. 
Ice;  right  of  property  in. 
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IGNORANCE    OF     LAW.     See    Cok- 

TRACTS,   8. 

XliLEGITIMATE    CHILDREN.       See 

Wills,  1. 

XMPEACHMENT.    See  Officers,  6, 6. 

XKCOMPETENT  PERSONS. 

One  who  pays  taxes  for  the  support   of 

^  state  insane  hospital,  levied  like  other  state 

taxes,  and  who  is  also  taxed  to  help  pay  the 

-expenses  chargeable  to  his  county  for  the  board, 

:^0  L.  R  A. 


care,  and  treatment  In  such  hospital  of  insane 
persons  sent  bv  bis  county,  cannot  constitu- 
tionally be  made  liable  by  statute  to  reimburse 
the  county  for  the  share  of  such  expenses 
which  is  apportionable  to  a  person  whom  he 
is  legally  bound  to  support,  where  the  law 
compels  such  insane  person  to  be  sent  to  the 
state  hospital.  Bald^nn  y.  Dougku  County 
(Neb.)  850 

INCUMBRANCE.    See  Covenant,  2. 

INFANT.    See  also  PiiRENT  and  Child.  2; 
Writ  and  Process,  8,  4. 

1.  Minor  children  do  not  become  respons- 
ible for  money  used  for  their  support  by  their 
father,  who  is  able  to  support  them,  if,  mstead 
of  using  his  own  means  for  that  purpose,  he 
uses  the  proceeds  of  a  life  insurance  policy  be- 
longing to  them,  which  he  surrendered  with- 
out authority.  Foley  v.  Mutual  L.  Im,  Oo, 
(N.  Y.)  620 

2l  The  sale  of  infants'  real  estate  may  be 
ordered  by  a  court  of  chancery,  under  its  gen- 
eral jurisdiction  over  the  estates  of  infants, 
where  it  is  clearly  for  tbe  interest  of  the  infants 
that  it  should  be  converted  into  personal  prop- 
erty.   Ea^  V.  HaU  (111.)  247 

INJUNCTION.    See  also  Oontbhft;  Dam* 
AOEB,  &-8;  Electric  Liohts,  8. 

1.  Equity  will  not  restrain  the  blacklist- 
ing of  striking  employes  in  order  to  prevent 
their  employment  by  other  members  of  an  em- 
ployers' association;  nor  will  it  compel  tiie 
former  employers  to  reinstate  them,  or  pro- 
cure  for  them  employment  with  other  per- 
sons; but  their  remedy,  if  any,  is  in  an  action  at 
law.     WoTthington  v.  TFann^  (Mass.)       842 

2.  An  injunction  to  prevent  a  person  from 
resuming  the  practice  of  dentistry  in  a  certain 
city  without  the  payment  of  a  sum  fixed  upon 
b^  a  contract  between  him  and  a  former  asso- 
ciate, which  expressly  gave  him  the  right  to 
engage  in  business  there  upon  tbe  payment  of 
the  said  sum,  will  not  be  granted.  DiU%  v. 
BotibUT  (Conn.)  482 

8.  The  insolvency  of  the  defendant  will 
not  be  ground  for  an  injunction  against  breach 
of  a  contract,  which  would  not  otherwise  give 
a  right  to  that  remedy.  Id, 

4.  Jurisdiction  to  grant  an  Injunction  in 
aid  of  an  attachment  is  not  defeated  so  as  to 
make  it  subject  to  collateral  attack,  by  the  fact 
that  the  inunction  is  issued  before  the  attach- 
ment is  levied.  FwpU^  Oaufman^^.Yan  Ru.' 
rtn  (N.  Y.)  446 

5.  An  injunction  may  be  granted  in  aid  of 
an  attachment  creditor  to  prevent  the  sale  of 
the  attached  property  under  prior  executions 
against  the  debtor,  where  he  is  insolvent  and 
has  fraudulently  confessed  tbe  judgments  un- 
der which  the  executions  are  levied.  Id. 

6.  An  injunction  which  is  based  on  ex- 
trinsic facts,  under  N.  Y.  Code  Civ.  Proc. 
§  604,  as  well  as  one  based  on  tbe  nature  of  the 
action  under  g  608,  is  within  the  provisions  of 
§  608,  allowing  it  to  be  granted  to  accompany 
the  summons.  1^. 

7   A  dty  may   be  enjoined  by  abutting 
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owners  from  leasing  portions  of  a  street  for 
market  purposes,  to  the  special  injory  of  such 
owners.    Schoppy.St,  Lout9{Mo,)  788 

8.  The  restoration  of  leased  premises  to 
their  former  condition  wiil  not  be  compelled 
by  mandatory  injunction,  after  the  owner, 
believing  he  had  a  right  to  do  so,  has  con- 
structed a  yault  in  a  small  portion  of  the  base- 
ment, the  removal  of  which  would  cost  him 
about  $8,500  besides  causing  him  great  incon- 
Tenience  and  loss  in  business,  while  the  tenant, 
whose  lease  will  expire  in  about  one  year  and 
a  balf ,  can  be  as  well  accommodated  by  giving 
him,  in  addition  to  full  compensation  for  his 
inluries,  an  equal  or  larger  space  on  the  other 
side  of  the  basement,  which  u  offered  him  by 
the  owner.  Lynch  v.  Union  Inst,  for  &tv, 
(Mass.)  842 

9.  A.  mandatory  injunction  may  be  issued 
to  compel  a  railroad  company  to  comply  with 
its  duty  to  repair  a  public  street  so  that  its  use- 
fulness for  the  public  shall  not  be  impaired, 
and  to  build  proper  crossings  over  the  railroad 
and  keep  them  in  good  repair.  MoundstiUe 
T.  Ohio  River  R.  Co,  (W.  Va.)  161 

NOTEB  AND  BhIEFB. 

Injunction;  damages  in  lieu  of,  see  Dau- 

▲QE8. 

In  aid  of  attachment.  446 

To  restrain  business  in  violation  of  contract. 

432 

As  to  power  of  equity  to  grant  mandatory 
injunctions;  in  regard  to  obstruction  of  lights; 
as  to  use  of  property;  as  to  roads,  highways, 
and  pass  ways;  aa  to  mill-dams;  as  to  destruc- 
tion or  diversion  of  watercourses  in  other  mat- 
ters; as  to  other  Idnds  of  nuisances;  as  to  com- 
mon carriers,  commerce,  and  railroads;  as  to 
taxes;  aa  to  offices;  as  to  churches;  as  to  spe- 
cific performance  of  contracts;  as  to  possession 
of  property.  161 

INSOLVENCY.    See  also  Liens,  5. 

1.  A  bona  fide  purchaser  of  a  fractional 
part  of  a  pretended  mortgage  debt  evidenced 
oy  a  single  promissory  note  for  a  gross  and  en- 
tire sum,  although  made  by  the  debtor  with 
intent  to  defraud  his  creditors,  will  be  pro- 
tected on  a  pro  rata  basis,  in  his  equitable  in- 
terest, against  the  claims  of  the  general  credi- 
tors of  such  mortgagor.  Holmes  v.  Gardner 
(Ohio)  829 

2.  An  assignee  for  the  benefit  of  creditors 
can  have  no  greater  rights  in  the  assigned 
property  than  his  assignor  had.  Loekett  v. 
Robinson  (Fla.)  67 

8.  Notice  to  an  assignee  for  creditors  be- 
fore execution  of  the  assignment  is  not  neces- 
sary to  make  a  lien  on  the  assigned  property 
valid  as  against  him,  if  notice  is  filed  as  re- 
quired by  statute.  Id. 

INSPECTION.    See   Municipal   Cobpo- 

RATIONS,  5,  6. 

INSTRUCTIONS.    See  Trial. 

INSURANCE.    See  also  ADVANCEMENTa; 
Conflict  of  Laws;  Estoppel,  4;  In- 
fants, 1. 
1.  The  failure  of  a  foreign  insurance  oom- 
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pany  to  comply  with  a  statute  In  order  to  eo> 
title  it  to  do  business  within  the  state  will  not 
avoid  a  policy  issued  by  it  to  a  citizen  of  the 
state.  Phcaiia  In*.  Co,  t.  Fennsylvania  Co. 
(Ind.)  4I» 

2.  Knowledge  that  an  insaranoe  agent 
cannot  issue  a  policy  does  not  prevent  an  ap- 
plicant from  relying  upon  him  to  write  an- 
swers in  the  application.  Bowlus  ▼.  Pltomx 
Int.  Co.  (Ind.)  400 

8.  An  application  to  an  inaarance  agent  rep- 
resenting several  companiea  for  a  oertaio 
amount  of  insurance  on  apecified  property,  the 
agent  to  select  the  companies  and  distfibate 
the  risk,  and  his  agreement  so  to  do  and  give 
the  insurance,  constitute  a  valid  contract  of  in- 
surance with  each  company  aa  soon  aa  its  poli- 
cy is  signed,  although  the  policies  are  not 
delivered  until  after  the  property  is  destroyei 
by  fire,  since  in  distributing  the  risk  the  agent 
acts  for  the  assured.  Mie/tigan  Pipe  Go.  t. 
Michigan  V.  &  M.  Ins.  Co.  (Mich.)  277 

4.  That  the  rate  of  premium  has  not  beea 
paid  or  fixed  will  not  prevent  the  commence- 
ment of  a  valid  contract  of  insurance  where 
there  is  a  generally  understood  rate  on  that 
class  of  risks  and  toe  usual  courae  of  business 
between  the  parties  has  been  for  the  a^ent  to 
collect  the  premiums  at  his  convenieoce  after 
the  issuance  of  the  policies.  Id. 

6.  Lumber  sold,  piled  on  docks,  and 
marked  with  the  purchaser's  name,  in  contem- 
plation of  speedy  removal  by  vessel,  is  withiD 
a  policy  of  fire  iosurnuce  covering  property 
sold  "but  not  delivered."  Id. 

6.  In  actions  on  insurance  policies  the  inten- 
tion will  be  presumed  to  have  been  to  cover 
losses  which  the  cause  insured  against  was  a 
means  or  agency  in  causing,  even  though  it 
was  entirely  due  to  some  other  efficient  cause 
which  made  use  of  it  or  set  it  in  motion  if  the 
original  efficient  cause  was  not  itself  made  a 
subject  of  separate  insurance.  Lynn  Gas  d 
Electric  Co.  v.  Meriden  F.  Ins.  Co.  (Mass.)  297 

7.  Insurance  on  a  harvester  "operating  in 
the  grain  fields  and  in  transit  from  place  to  place 
in  connection  with  harvesting."  does  not  cover  a 
loss  of  the  machine  by  fire  while  standing  near 
a  blacksmith  shop,  to  which  it  had  been  taken 
for  repairs  from  the  place  where  it  was  stored, 
with  intent  to  take  it  from  the  shop  directly  to 
the  grain  fields  as  soon  as  it  was  repaired. 
Mawfiinney  v.  Southern  Ins.  Co,  (CaL)  87 
On  life. 

8.  A  wife's  right  to  insure  her  hosband's- 
life  is  not  a  property  interest  which  prevents 
the  proceeds  of  such  insurance,  which  is  paid 
for  with  partnership  money,  from  being  re- 
garded as  a  trust  fund  belonging  to  the  pare- 
ncrship  exclusively.  Holmes  v.  Oilman  iS. 
y.)  566 

9.  The  entire  proceeds  of  life  insurance 
upon  the  life  of  a  partner,  procured  by  him  in 
the  name  of  his  wife  by  payment  of  premiums 
out  of  partnership  funas  exclusively,  can  be 
recovered  from  her  by  the  partnership  as  a 
trust  fund, — at  least  where  (hey  do  not  exceed 
his  debt  to  the  firm;  and  the  recovery  will  not 
be  limited  to  the  amount  of  the  partnership 
funds  which  were  thus  used.  Id, 

10.  The  insurable  interest  as  a  creditor,  of 
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an  ossi^ee  of  a  life  iDSurance  policy,  which  he 
is  required  by  the  policy  to  show,  ia  not  a  con- 
•dition  of  recovery  where  the  company  ia  ready 
to  pay  and  the  controveray  ia  between  the 
-claimants  only.  Mutual  JUaerve  Fund  L, 
A890.  y.  HuTtt  (Md.)  761 

11.  Sufficient  consideration  for  the  aaaign- 
ment  of  a  life  insurance  poHcy  exists  where 
partnership  money  has  been  loaned  by  the  as- 
signee to  the  firm  of  which  the  insured  is  a 
member  and  which  becomes  Insolvent  before 
repayment,  where  the  insured  recofcnizes  that 
tbe  loan  was  a  personal  favor  to  himself,     id. 

12.  The  insured  may  asslgii  a  life  policy 
payable  to  his  "  legal  representatives."        Id, 

CJancell&tioii. 

18.  Cancellation  of  a  policy  of  marine  in- 
surance by  agreement  of  the  parties,  and  the 
return  of  the  prorata  unearned  premium,  will 
not  exempt  the  insurer  from  liability  for  loss 
^bich  has  previously  occurred  while  the  policy 
was  in  force.  Duncan  v.  New  York  Mut.  Ins. 
Oo,  (N.  Y.)  886 

14.  A  guardian  in  socage  has  no  control 
of  the  personal  property  of  his  wards,  and  has 
so  power  or  right  to  surrender  a  policy  of  life 
insurance  payable  to  tbem,  although  it  is  upon 
his  own  life.  FoUy  v.  Mutual  L,  Im.  Co. 
<N.  Y.)  620 

^Subros^tion. 

15.  An  insurer  on  payment  of  a  loss  may 
be  subrogated  to  the  rights  of  tbe  owner  against 
A  wrongdoer  who  caused  the  loss.  Plianix 
2n8,  Co.  V.  Pennsylvania  Co.  (Ind.)  406 

16.  l*he  right  of  an  insurance  company 
^which  has  actually  paid  a  loss,  to  be  subro- 
gated to  a  claim  of  the  owner  against  a  wrong- 
<ioer  who  caused  the  loss,  is  not  affected  by  the 
fact  that  the  insurer  was  a  foreign  corporation 
iiaving  no  right  to  do  business  within  the 
«tate.  Id. 

forfeiture. 

17.  A  condition  of  a  policy  of  insurance, 
-that  if  any  chan$re  in  the  title  or  possession  of 
the  property  takes  place,  whether  by  sale, 
transfer,  conveyance,  legal  proccps,  or  judicial 
decree,  then  and  in  every  such  case  the  policy 
fihall  be  void,  includes  an  involuntary,  as  well 
S8  a  voluntary,  chaoge  of  possession  by  writ  or 
process.  Carey  y.  uerman-Ameriean  Ins.  Co. 
<Wis.)  267 

18.  A  writ  of  attachment  is  process  within 
a  clause  of  an  insurance  policy  providing  for 
forfeiture  if  any  change  takes  place  in  the  title 
-or  possession  of  the  property,  by  sale,  transfer, 
•conveyance,  legal  process,  or  Judicial  decree. 

Id. 

19.  An  insurance  company  is  not  bound  to 
-elect  to  declare  void  or  continued  a  policy  pro- 
viding that  it  shall  be  void  if  any  change  by 
legal  process  takes  place  in  tbe  possession  of 
the  property,  upon  receiving  notice  of  the 
•change  of  possession  by  attachment  of  the 
property.  Id. 

20.  An  insurance  policy  upon  a  quantity  of 
•cranberries  insured  for  a  gross  sum  is  indivis- 
ible; and  a  breach  of  a  condition  against 
<:hange  of  possession,  as  to  part  of  the  cran- 
berries, will  void  the  policy  as  to  the  whole. 

Jd.\ 
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81.  Forfeiture  of  an  insurance  policy  condi- 
tioned to  be  void  if  any  change  in  the  title  or 
possession  takes  place,  whether  by  sale,  legal 

}>roce88,  or  judicial  decree,  by  reason  of  tne 
evy  of  an  attachment,  is  not  prevented  by  the 
dissolution  of  the  attachment  after  the  destruc- 
tion of  the  property  by  fire.  Id. 

22.  An  officer  who  seizes  and  possesses  him- 
self of  chattels  under  a  writ  of  attachment,  in 
such  manner  as  to  enable  him  to  maintain  tres- 
pass or  replevin  against  a  wrongful  taker,  takes 
exclusive  possession  of  the  property  and  makes 
a  change  of  its  possession  by  legal  process, 
within  a  clause  of  an  insurance  policy  forfeit- 
ing it  if  any  change  takes  place  in  tbe  title  or 
possession  by  sale,  legal  process,  or  judicial  de- 
cree. Id. 

28.  A  provision  of  an  insurance  policy  that 
no  officer,  agent,  or  representative  of  the  com- 
pany shall  be  held  to  have  waived  any  of  its 
terms  or  conditions,  unless  such  waiver  be  in- 
dorsed thereon  in  writing,  is  valid,  and  pre- 
vents an  oral  waiver  by  a  local  agent  of  for- 
feiture for  breach  of  a  condition  of  the  policy. 

Id. 

24.  The  renewal  of  a  mortgaire  to  one  who 
has  by  operation  of  law  become  entitletl  to  it 
will  not  forfeit  a  policy  of  insurance  which 
contains  a  condition  a^inst  incumbrances. 
Bowlus  V.  Plianix  Ins.  (h.  (Ind.)  400 

26.  An  honest  and  excusable  mistake  in 
computing  the  amount  of  an  incumbrance  in 
order  to  secure  a  renewal  will  not  vitiate  a 
policy  of  insurance.  2d. 

26.  False  answers  written  by  an  insurance 
agent  in  an  application  by  a  person  who  gives  , 
him  truthful  information  are  binding  on  the 
insurer.  Id. 

27.  The  mere  act  of  cleaning  a  gun  not 
known  to  be  loaded  is  not  voluntary  exposure 
to  unnecessary  danger,  within  tbe  meaning  of 
an  exemption  clause  in  an  accident  insurance 
policy,  wbere  an  accident  results  from  an  un- 
known defect'  in  the  gun.  Miller  v.  Ameri- 
can Mut.  Aed.  Ins.  Co.  (Tenn.)  765 

Loss;  arbitration. 

28.  A  fire  in  a  building  is  the  proximate 
cause  of  damage  to  eleclric-light  machinery  in 
a  remote  part  of  tbe  building,  which  is  not 
burned,  where  tbe  fire  causes  a  short  circuit, 
thereby  starting  a  powerful  current  of  electric- 
ity which  breaks  and  wrecks  the  machinery. 
Lynn  Gas  d  E.  Co.  v.  Meriden  F,  Ins.  Co, 
(Mass.)  297 

29.  The  provisions  of  an  insurance  policy 
respecting  the  duties  of  appraisers  or  umpire 
in  case  of  a  loss  are  presumptively  superseded 
by  a  written  agreement  for  a  submission,  so 
far  as  there  is  any  material  difference  between 
tbem.  Bangor  aav.  Bank  v.  Niagara  F.  Jns. 
Co.  (Me.)  650 

80.  The  decision  of  an  umpire  on  an  arbi- 
tration, as  to  the  amount  of  loss  under  an  in- 
surance policy,  is  not  rendered  invalid  by  the 
fact  that  he  obtained  information  as  to  some 
items  from  an  experienced  and  disinterested 
person,  where  his  report  correctly  represents 
his  own  judgment.  Id, 

Surrender. 

81.  A  payment  by  an  insurer  after  a  loss  has 
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occurred  and  it  is  under  an  absolute  obligation 
to  pay  the  amount  of  the  policy  of  a  smaller 
sum  as  pro  rata  unearned  premium  upon  a 
cancellation  of  the  policy  and  its  discbarge 
from  liability  thereunder,  will  not  opNerate  to 
release  it  from  liability  for  the  remainder  of 
the  loss  incurred,  although  such  discbarge  was 

fiven  by  mistake.     Duncan  y.  New  TorkMut. 
ns.  Co.  (N.  Y.)  886 

Notes  and  Briefs. 

Insurance;  effect  of  condition  a^inst  in- 
cumbrances upon  renewal,  substitution,  or  al- 
teration of  incumbrance  upon  insured  prop- 
erty. 400 

Effect  on  insurance  where  statutes  regulating 
the  business  of  foreign  insurance  companies 
have  not  been  complied  with;  as  to  recovery 
on  the  policy;  as  to  agent's  liability;  suits  on 
premium  notes;  as  to  effect  of  place  of  contract 
on  premium  notes;  as  to  criminal  prosecutions; 
generally  as  to  suits  against  foreign  companies. 

406 

When  insurance  agent  is  the  agent  of  the 
insured;  the  effect  of  notice  in  the  application 
or  in  the  policy;  (a)  as  to  filling  in  of  the  appli- 
cation; (b)  as  to  notice  of  cancellation;  (c)  as  to 
waiver  of  conditions  in  policy;  (d)  as  to  pay- 
meat  of  premium;  (e)  duty  to  read  the  policy. 

Mistake  in  cancellation  of  policy.  887 

Assignability  of  life  policy.  761 

Effect  of  process  to  change  title  or  possession. 

267 

Proximate  cause  of  loss.  800 

INTEREST.    See  also  Public  Monet,  1. 

1.  That  the  liability  of  a  stale  treasurer  to 
account  for  interest  which  he  had  received  on 
the  public  funds  in  his  bands  was  not  judicially 
decided  at  the  expiration  of  his  term  of  office 
will  not  prevent  the  allowance  of  interest  on 
such  interest  not  accounted  for  from  the  time 
of  default  until  payment  is  enforced.  State  y. 
MeFetridge  (Wis.)  223 

2.  The  absolute  liability  of  a  state  treas- 
urer fer  the  public  moneys  which  come  to  bis 
bands  does  not  entitle  him  to  the  interest  re- 
ceived from  deposits  thereof  in  banks.        Id, 

INTOXICATING  LIQUORS. 

1.  Alcohol  is  not  included  among  "  vinous 
or  spirituous  liquors  "  within  the  meaning  of 
statutes  prohibiting  the  sale  of  such  liquors. 
Lernly  v.  State  (Miss.)  645 

2.  Without  regard  to  trade  or  business,  or 
to  the  fact  that  the  proceeds  are  not  realized 
with  a  view  to  profit  or  for  a  livelihood,  incor- 
porated institutions  engaged  in  selling  intoxi- 
cating liquors  to  their  members  owe  a  license, 
under  the  Louisiana  License  Tax  Law,  §  11,  ap- 
plying to  *'  sales,  gift,  or  other  disposition  "  of 
such  articles.    State  v.  Boston  Clvb  (La.)  185 

8.  Statutes  requiring  licenses  from  those 
who  "sell,  give,  or  otherwise  dispose  of" 
intoxicating  hquors,  are  within  constitutional 
limitations.  Id. 

NoTBB  AND  Briefs, 

Intoxicating  liquors;  what  liquors  are  within 
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statutoi^  restrictions  as  to  the  sale  *'of  spirit- 
uousj  vinous,  fermented,"  and  other  intoxicat- 
ing liquors;  alcohol;  spirituous  liquors;  spirit- 
uous as  distinguuishra  from  vinous  liquors; 
spirituous  as  distinguished  from  fermented 
liquors;  vinous  as  distinguished  from  fermented 
liquors;  mixed  drinks;  bitters;  wine;  ale,  beer,, 
and  other  fermented  liquors;  cider;  presump- 
tions; Judicial  notice;  as  to  lager  b^r;  other 
liquors;  questions  for  jury;  miscellaneous  mat- 
ters. 64> 

Sale  of  by  clubs.  185 

INVESTMENT.    See  Public  Moneys.  5. 

INVOLUNTARY  SERVITUDE. 

The  hirinff  out  of  a  vagrant  to  the  high- 
est bidder  for  the  term  of  six  months,  on  a 
verdict  of  vagrancy  on  an  examination  before 
a  justice  of  the  peace,  which  is  authorized  bv 
2  Mo.  Rev.  Stat.  1889,  ^  8849,  subjects  him  To 
involuntary  servitude  in  violation  of  U.  $. 
Const,  amend.  18,  and  Mo.  Const,  art.  2,  ^  31. 
ITiompson  v.  Bunton  (Mo.)  4t)'i 

JUDOMENT*    See  also  Afterborn  Chil- 
dren. 

1.  A  foreign  judgment  is  conclusive  upon 
the  merits,  and  can  be  impeached  only  by  proof 
that  the  court  in  which  it  was  rendered  had  do 
jurisdiction  of  the  subject-matter  of  the  action 
or  of  Uie  person  of  the  defendant,  or  that  it 
was  procured  by  means  of  fraud.  I/unstan  v. 
Biggins  (N.  Y.)  6tK5 

2.  The  refusal  of  a  foreign  court  to  allow 
a  commission  to  examine  a  witness  in  thi« 
country  does  not  render  the  judgment  of  th:it 
court  subject  to  collateral  attacl^.  Id, 

NoTBS  AND  Briefs. 

Judgment;  as  to  entry  of  judgment  nv^i^ 
pro  tune;  power  to  render;  as  to  time;  as  to  evi 
dence  used  in  obtaining:  as  to  criminal  cases;  as 
to  judgments  affecting  third  partira;  as  to 
judgments  made  in  vacation;  as  to  change  in 
statute  or  charter;  as  to  notice;  as  to  delay  or 
negligence  of  party:  as  to  death  of  party  before 
entry  of  final  judgment.  143 

Conclusiveness  of  judgment  rendered  in  a 
foreign  country:  (I.)  foreign  judgments  in  rem : 
(a)  sentences  of  courts  of  admiralty;  in  actions 
of  marine  insurance;  (b)  limitation  of  conclu- 
siveness to  matters  expressly  decided;  (c)  sen- 
tence must  be  clear  and  without  ambiguity:  (d> 
impeachment  of  decree  for  want  of  jurisdic- 
tion; (e)  can  fraud  be  shown;  (f)  foreign  pro- 
bate decrees;  (g)  foreign  adjudication  iii  bank- 
ruptcy; (n.)  judgments  in  personam;  (a> 
flnslity  of;  (b)  jurisdiction;  (c)  judgmenu 
against  nonresidents;  (d)  effect  of  fraud  on 
judgment;  (e)  mistake  of  English  law:  (f)  in 
summary  proceedings:  (g) extraterritorial  force: 
(h)  merger  of  cause  of  action.  668 

JUDICIAL  SALE.    See  also  Tbial,  5. 

1.  An  officer  at  a  sale  on  execution  con- 
ducted by  himself  cannot  act  as  the  aiient. 
with  full  discretionary  power,  of  an  absent 
person  in  the  purchase  of  the  property.  Coa 
well  V.  Jones  (Vt.)  50$ 

2.  The  prevention  of  bidding  at  a  master's 
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sale  on  foreclosure,  by  the  mortgagor's  an- 
nouDcement  of  an  intention  to  bid  for  herself, 
and  of  the  fact  that  she  is  a  widow  dependent 
on  the  land  for  support,  will  require  the  sale 
to  be  set  aside,  although  there  is  no  misrepre- 
sentation or  concealment  of  facts.  Bemdon  y. 
Qibaan  (S.  C.)  645 

Notes  and  Briefb. 

Judicial  sale;  execution  or  Judicial  sale  of 
corporate  franchise  or  property  necessary  to 
its  enjoyment;  private  corporations;  quasi  pub- 
lic corporations;  corporate  property;  what 
property  is  necessary  to  the  franchise;  equity 
Bales;  enjoining  sale;  legislative  authority; 
effect  of  sale.  787 


JURY.    See  Trial,  1-8. 
JUSTICE  OF  THE  PEACE. 

DBNC3B,  I. 

liACE.    See  Cabriers,  19. 


See  Svi- 


IiANDLOBD  AND  TENANT.    See  also 
iNJUKonoN,  8;  NxnaAKCB,  1. 

Tenants  in  possession  under  a  written 
contract  for  a  lease  for  a  term  of  years,  who 
refuse  to  execute  and  accept  a  lease  because 
the  landlord  has  not  complied  with  his  con- 
tract in  respect  to  constructing  a  building  for 
them,  are  tenants  at  will  wilhm  the  provisions 
of  Ga.  Code.  g§  2291,  4077-^081,  as  to  eviction 
by  summary  proceedings  after  two  months' 
notice  as  tenants  holding  over.  Weed  v.  Lind- 
say (Ga.)  83 

NoTBB  AND  Briefs. 

Landlord  and  tenant;  rights  and  liabilities 
of  one  in  possession  under  an  agreement  for  a 
lease  which  is  not  executed.  88 

Relative  rights  of  tenants  on  different  floors. 

84i 

ZiATEBAL  SUPPORT.    See  also  Daic- 

A6BS,  10;  EMINfiNT  DOMAIN,  5. 

An  easement  by  prescription  for  the  sup- 
port of  buildings  cannot  be  acquired  by  the 
length  of  time  for  which  a  building  is  main- 
tained, as  such  maintenance  on  the  premises 
of  the  owner  does  not  invade  any  right  of  the 
neifirbboring  proprietor.  Sullivan  v.  Zeiner 
(Cal.)  780 

NOTB8  AND  BRIEFa. 

Lateral  support;  right  to  for  buildings  by 
prescription;  American  doctrine.  780 

liEVY  AND  SEIZURE. 

The  right  of  a  person  having  an  interest 
In  land  for  life,  to  sell  so  much  as  may  be 
necessary  for  the  satisfaction  of  his  personal 
wants,  is  not  an  interest  which  can  be  reached 
by  his  creditors.    8iU  y.  White  (Conn.)       821 

I.IBEL  AND  SLANDER. 

1.  A  publication  by  a  mercantile  agency 
of  a  false  statement  that  a  firm  has  assigned  is 
cot  privileged  when  voluntarily  made,  without 
any  request  for  information,  and  sent  out  to  all 
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its  subscribers,  whether  creditors  of  the  firm 
or  not, — especially  when  the  agency  declined, 
after  request,  to  retract  the  statement.  MiteheU 
v.  Bradetreet  Oo.  (Ma)  18a 

2.  It  is  libelous  per  ee  to  publish  falsely 
that  a  firm  of  tradesmen  has  assigned.  Id. 

8.  To  say  of  a  woman  merely  that  "she  is 
in  the  habit  of  entertaining  gentlemen  callers- 
at  all  hours  of  the  night"  does  not,  standing 
alone,  necessarily  impute  unchastity,  and  is 
not,  therefore,  actionable  without  showing  an 
injurious  intent  or  meaning  in  the  use  of  the 
words.    Bemmene  y.  NeUon  (N.  T.)  44(^ 

4.  To  say  that  a  woman  sent  b^  mail  a 
grossly  obscene  and  indecent  publication  to 
another  woman  is  defamatory,  and  prima  facie 
actionable.  Id. 

5.  Statements  by  the  principal  of  a  deaf- 
mute  institute,  who  was  really  its  executive 
head  and  manager  charged  with  the  duty  care- 
fully to  observe  the  moral  conduct  of  teacbera 
as  well  as  scholars,  made  to  the  executive  com- 
mittee and  president  of  the  board  of  trustees, 
who  have  a  corresponding  duty  in  respect  to* 
the  welfare  of  the  institution,  to  the  effect  that 
a  superintendent  of  the  sewing  department, 
who  also  instructed  a  class  in  sewing,  had  sent 
to  his  wife  an  obscene  publication,  are  confi- 
dential and  privileged,  if  believed  by  him  to 
be  true,  and  are  not  actionable  unless*  express 
malice  or  malice  in  fact  is  shown  on  his  part. 

Id. 

6.  An  article  in  a  newspaper  charging  a 
public  ofScer  with  unbecoming  and  imptoper 
conduct  merely  to  get  fees— such  as  the  solic- 
itation of  business  for  magistrates'  courts  by  a 
constable  wbo  induced  persons  to  sue  out  un- 
necessary warrants — tends  to  expose  him  to 
public  contempt,  and  is  therefore  libelous. 
Augueta  Evening  Newe  v.  Bacffard  (Gki.)     688 

7.  The  privilege  of  criticizing  public  offi- 
cers does  not  excuse  a  false  and  malicious  def- 
amation of  a  public  officer  by  charging  him 
with  inducing  persons  to  sue  out  unnecessary 
warrants  merely  to  increase  his  own    fees. 

Id. 

8.  One  whose  name  is  used  by  mistake  in 
publishing  an  article  intended  to  refer  to  an- 
other person  of  the  same  surname  and  descrip- 
tion, as  to  whom  the  facts  stated  are  true,  has 
no  risrhtof  action  for  libel,  although  the  article 
would  be  libelous  if  it  was  intended  to  refer 
to  him.   Haneon  v.  QU^  Newspaper  Co.  (Mass. ) 

85(r 

Notes  ahd  Briefb. 

Libel;  privileged  communication  by  mer- 
cantile agency.  188- 

Privilege  as  to  statements  in  line  of  duty. 

441 

LICENSE.  See  Club:  Iiitoxtcatino  Liq- 
noRS,  2,  8;  Municipal  Corpobations,^ 
Notes  and  Briefs;  Peddlers. 

LIENS. 

1.  A  statutory  lien  of  a  livery  stable 
keeper  for  keeping  a  borse  left  with  him  by 
the  owner  is  subsequent  and  subject  to  a  prior 
recorded  mortgage  on  the  horse  given  by  the 
owner.    Sullivan  y.  Cliffon  (N.  J.)  71d 
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2.  Sututory  or  contract  liens  are  subordi- 
tiate  to  all  prior  exist! eg  rights  in  the  property, 
4ind  do  not,  like  common-law  liens,  attach  to 
the  property  itself  without  reference  to  owner- 
ship, and  override  other  rights  in  the  property. 
Sullivan  v.  aifton(N,  J,)  7l9 

8.  A  party  claiming  a  Hen  may  go  into 
equity  for  relief,  where  bis  lien  is  given  by  a 
statute  which  does  not  give  an  adequate  rem- 
edy, or  where,  owing  to  the  peculiar  circum- 
stances of  the  case,  the  remedy  given  by  stat- 
ute cannot  furnish  relieL  Loekett  v.  BMnsan 
<Fla.)  67 

4.  The  proceeds  of  a  sale  of  real  property 
which  was  subject  to  a  lien,  where  by  agree- 
ment of  all  parties  the  sale  was  made  and  the 
proceeds  deposited  in  the  bank,  to  stand  in 
lieu  of  the  real  property  and  to  abide  an  adju- 
dication of  the  rights  of  a  lien  claimant,  may 
be  subjected  to  his  lien  by  a  suit  in  equity. 

Id. 

5.  Assignors  for  creditors  are  not  neces- 
aar^  parties  to  a  suit  to  enforce  liens  against  the 
assigned  property,  where  no  relief  is  sought 
against  them.  Id, 

6.  Payment  in  good  faith  of  a  subcontractor 
in  full  and  not  in  advance  of  the  terms  of  the 
•contract  by  a  contractor  who  has  not  been  fully 
paid  extinguishes  the  right  of  one  furnishing 
material  or  doing  work  for  the  subcontrac- 
tor to  a  lien  under  N.  Y.  Laws  1885,  chap. 
842,  as  amended  by  N.  T.  Laws  1887,  chap. 
420,  providing  that  in  no  case,  in  the  absence 
of  collusion,  shall  the  owner  be  liable  by  rea- 
son of  liens  filed  to  pay  a  greater  sum  than  the 
<;ontract  price,  since  such  provision  will  be  ap- 
plied to  protect  the  contractor.  French  v.  Bauer 
<N.  Y.)  500 

7.  A  mechanics'  Hen  on  waterworks  con- 
structed by  an  individual  cannot  be  defeated 
by  the  purchase  of  the  waterworks  without 
notice  of  the  lien,  but  before  the  time  for  fil- 
ing it  has  expired,  by  a  water  comoanv  which 
is  a  quasi  public  corporation,  McJieci  Pipe  d 
F.  Co.  V.  HovUand  (N.  C.)  743 

8.  The  franchise  of  a  waterworks  com- 
pany which  is  entitled  to  charge  water  rates 
should  be  sold  with  its  plant,  on  foreclosure  of 
a  mechanics'  lien  upon  the  latter,  under  N.  C. 
€ode,  §  671,  providing  for  the  sale  on  execu- 
tion of  the  franchise  of  any  corporation  au- 
thorized to  receive  "fare  or  toll","  although 
the  lien  was  created  by  an  individual  from 
whom  the  company  purchased  the  property. 

Id. 

NoTBB  AND  Briefs. 

Liens;  payment  to  contractors  or  subcon- 
tractors as  affecting  Hens  of  subordinate  claim- 
ants; the  sum  due  upon  the  original  contract 
as  the  measure  of  the  owner's  liability;  pay- 
ments made  after  notice;  constitutionaHty  of 
statutes.  560 

On  property  connected  with  franchise. 

748 

LIVERY   STABLES.    See  also  Consti- 
TunoKAL  Law,  6,  6;   Likns,   1;   Nui- 

flANCB,  8 

The  power  of  a  city  to  regulate  livery  and 
«ale  stables  includes  the  right  to  designate  the 
20L.R.  A, 


places  and  in  what  parts  of  the  city  thej  nay 
be  located,  and  to  prohibit  their  erectiOQ  at 
other  places.    8t.  Louis  v.  BustM  (Mo.)     721 

HAMDAHUS.    See  also  Injuhcitoh,  9. 

1.  A  void  attempt  to  divide  a  ooontv  into 
assembly  districts  in  an  nnconstitutiooal  «av 
will  not  preclude  a  mandamus  to  compel  tbe 
board  of  supervisors  to  perform  theh*  duty  le- 
gally to  divide  the  county.  I^sopls,  Baird^  ▼. 
Broom  (N.  Y.)  81 

2.  A  mandamus  to  compel  the  asfsesamem 
of  a  tax  will  not  be  granted,  where  the  time 
within  which  the  assessment  can  be  lawfiillj 
made  has  already  passed.  WeUs  ▼.  HMatu- 
vilU  (Md.)  89 

8.  The  mandatory  part  of  the  alleraative 
writ  of  mandamus  must  conform  to  the  case 
made  by  the  recitals  in  such  writ,  and  must 
not  require  more  to  be  done  than  is  justified  bv 
such  writ  Florida  0.  A  P.  R  Co.  ▼.  State, 
Tavarei  (Fla.)  411 

4.  The  range  of  action  required  of  the 
respondent  by  an  alternative  writ  of  man- 
damus should  be  clearly  brought  out  and  ex- 
plicitly set  forth  in  the  mandatory  part  of 
such  writ,  and  the  duty  commanded  sboaki 
not  be  left  to  indiscriminate  outside  ascertain- 
ment ({^A^rs  the  writ.  Id, 

6.  Courts  cannot  by  mandamus  so  far 
control  a  railroad  company's  discretion  in  the 
location  of  depot  buildings  as  to  indicate  in 
any  place  the  exact  spot  of  such   locations. 

Jd. 

6.  Mandamus  never  lies  to  enforce  the  per- 
formance of  private  contracts.  Jd, 

7.  Interest  as  a  citizen  in  havinc^  the  laws 
executed  and  the  duty  in  question  enforced  is 
sutticient,  without  any  other  legal  interest  for 
a  relator,  where  mandamus  is  sought  to  en- 
force a  public  right.  Id. 

NOTBS  AND  BbiEFS. 

Mandamus;  to  compel  action  of  medical 
board.  ^$55 

MANDATORY     INJUNCTION.      Sea 

Injunction,  8,  9,  Notbs  and  BBiBFa 

MARKET.    See  Injunction,  7. 
MASTER  AND  SERVANT.    See  also 

EVIDBNCK,  8,  5. 

1.  For  negligence  in  employing  a  surgeon 
at  a  hospital  maintained  by  an  employer  for 
the  benefit  of  employes,  from  whose  wages  a 
small  sum  is  deducted  monthly  to  create  a  fund 
for  that  purpose,  the  employer  is  liable,  if  by 
reason  of  the  surgeon's  unfitness  an  employ^ 
sustains  damages,  although  he  is  treatea,  not 
at  the  hospital,  but  at  the  home  of  friends, 
where  the  surgeou  is  allowed  to  attend  him. 
Riefiardaon  v.  Carhtm  Bill  Coal  Co,  (Wash.)  338 

2.  An  employ^  in  a  mine  who  geta  upon 
the  extreme  outer  edge  of  a  brake-beam  in 
front  of  an  engine  with  no  cars  attached,  to 
ride  through  a  narrow  and  dark  tunnel  on  his 
way  to  the  office  for  his  pay,  on  a  day  when  be 
is  not  at  work,  aasumes  the  risk  of  thoa  riding, 
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and  cannot  recover  for  an  injary  to  bis  knee 
from  a  projecting  rock.  Id, 

8.  A  cond actor  on  a  railroad,  who  con- 
tinues in  service  for  more  than  a  year  with 
knowledge  that  a  switch  has  no  light  or  target 
upon  it,  or  any  lock  or  means  of  fastening  it, 
assumes  the  risk  of  injury  from  such  defective 
switch.  Birmingham  B.  <ft  E.  Co,  ▼.  Allen 
(Ala.)  467 

4.  The  Employers'  Liability  Act  (Ala.  Code, 
g  2590),  which  is  a  substantial,  if  not  an 
exact,  copy  of  the  English  Act  of  1880,  does 
not  change  the  rule  that  an  employ 6  assumes 
the  risk  of  defective  appliances  where  he  con- 
tinues in  employment  with  knowledge  of  the 
defects,  even  if  they  are  known  to  the  master. 

Id, 

NOTEB  KSJ>  BrIBFS. 

Master  and  servant;  assumption  of  risk  by 
servant.  888 

Liability  for  assault  by  brakeman  on  freight 
train.  861 


1.  Damnum  absque  Injuria.  Sullivan  v. 
Zeiner  (Cal.)  780;  Hauck  v.  Tide  Water  Pipe- 
Line  Co,  (Pa.)  642;  Knoedler  v.  Qlaenzer  (C.  C. 
App.  2d  C.)  783 

2.  Qui  jure  suo  utitur  nullum  damnum  fadt. 
Knoedier  v.  Qlaenzer  (C.  0.  App.  2d  C.)    788 

8.  Qui  sentit  commodum  sentire  debet  et 
onus.  Moundsville  v.  Ohio  Biver  B,  Co,  (W. 
Va.)  161 

4.  Volenti  noo  fit  injuria.  Birmingliam 
R,  d  K  Co,  ▼.  Allen  (Ala.)  467 

MEDICAL  BOABDa 

NOTBS  AND  BrtBFS. 

Judicial  power  to  reriew  action  of  boards  in 
respect  to  license  of  physicians,  dentists,  etc. ; 
mandamus  to  compel  action.  856 

MEDICAL    COLLEGE.    See  also  Con- 
stitutional Law,  2. 

1.  The  state  board  of  medical  commis- 
sioners cannot  arbitrarily  and  without  investi- 
gation, merely  upon  the  filing  of  charges  by 
a  stranger,  reverse  its  former  determination 
that  a  medical  school  is  in  good  standing, 
wherebjr  its  graduates  are  entitled  to  be  licensed 
as  physicians,  lotoa  Eelectie  Medical  College 
Aseo,  ▼.  Schrader  (Iowa)  855 

2.  The  determination,  after  full  and  fair 
examination  by  the  board  of  medical  commis- 
sioners, that  a  medical  college  is  not  in  good 
standing  because  its  teaching  is  not  up  to  the 
minimum  requirements,  is  not  reviewable  by 
the  courts.  Id, 

8.  The  power  to  determine  the  identity  of 
applicants  for  certificates  to  practice  medicine 
upon  the  faith  of  diplomas  from  a  medical 
school,  and  the  genuineness  of  such  diplomas, 
and  the  question  whether  they  were  issued  by 
a  school  legally  organized  and  in  good  stand- 
ing, is  given  to  the  board  of  medical  commis- 
sioners by  the  Iowa  statutes.  Id, 

4.  It  is  immaterial  what  schools  of  medi- 
cine  are  represented  on  the  state  board  of 


medical  commlfisioners.  In  determining  the 
validity  of  its  action,  where  the  statute  makes 
no  requirement  in  this  respect.  2d, 

MENTAL  DISTBESS.  See  Daicagbs.  S. 
MEBCANTILB     AGENCY.     See     Ll- 

BEL,  1. 

MONEY.    See  Bills  and  Notes,  5,  Notes 
AND  Bhiefs;  Definitions,  4. 

MONUMENT.     See   Definitions,  1,    2, 
Review. 

MOBTOAOE.    See  also  Judicial  Sale, 
2;  LiKNB,  1. 

1.  A  mortgagee  of  a  vessel,  who  after  de~ 
fault  takes  possession,  and  thereupon  consents 
that  the  mortgagor  may  make  two  trips  with 
the  vessel  in  consideration  of  the  assignment  to 
him  of  the  entire  freight  or  earnings  of  tlie 
vessel  upon  the  trips,  exclusive  of  charges  for 
towage,  is  entitled  to  the  net  earnings  of  the 
vessel  after  payment  of  claims  and  expenses  for 
a  trip,  where,  before  it  was  completed,  the  ves- 
sel was  seized  and  a  subsequent  mortgagee  paid 
off  the  claims  upon  it  and  brought  the  veswl 
to  port.  Kimball  v.  Farmers  db  M,  Bank  (N. 
Y.>  497 

2.  The  rights  of  a  first  mortgagee  of  a 
vessel  who  has  not  taken  possession  do  nol 
affect  the  rights  of  the  second  and  third  mort- 
gagees, as  between  themselves,  to  the  proflti 
from  the  use  of  the  vessel,  where  the  second 
mortgagee  has  taken  possession  and  there  has 
been  a  aefault  on  all  the  mortgages.  Id, 

8.  Property  to  which  a  mortgagor  acquires 
an  equitable  title  only  is  within  the  description 
of  after- acquired  property  in  a  mortgage. 
Brady  v.  Johneon  (Md.)  737 

4.  A  provision  in  a  mortgage,  that  no  pro- 
ceedings,in  law  or  equity,  shall  be  taken  by  any 
bondholder  to  foreclose  inJependenily  of  the 
trustee,  until  after  the  latter's  refusal  to  com- 
ply with  a  requisition  by  a  certain  percentage 
of  the  bondholders,  is  reasonable  and  valid. 
Seihert  v.  Minheapolis  dt  8t,  L,  B.  Co,  (Minn.) 

635 

5.  A  mortgage  securing  a  note  or  other  debt 
passes  without  delivery  by  a  transfer  of  the 
principal  obligation,  unless  there  be  an  agree- 
ment to  the  contrary.  Holmes  v.  Gardner 
(Ohio)  829 

6.  A  strict  foreclosure  will  not  be  granted 
to  cut  off  the  rights  of  a  second  mortgagee  who 
was  not  made  a  party  on  foreclosure  of  the 
prior  mortgage,  at  which  the  mortgagee  was  a 
purchaser,  where  the  failure  to  make  the  sec- 
ond mortgagee  a  party  was  known  before  the 
decree,  and  leave  was  given  by  the  court  to 
make  him  a  party  to  the  action,  but  was  not 
accepted.    Moidton  v.  Cornish  (N.  Y.)      370 

7.  On  denial  of  strict  foreclosure  to  cut 
off  a  second  mortgage,  the  ordinary  decree  of 
foreclosure  may  be  allowed  if  necessary  par- 
ties are  brought  in.  Id. 

8.  A  mortgagee  who  Is  trustee  holding 
title  for  all  the  bondholders  secured  as  bene- 
fidariei  is  the  proper  party  to  institute  fore- 
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cloflure  proceedings;  bot  in  case  of  his  onrea- 
ionable  neglect  or  refusal  to  discbarge  his 
duty,  any  ^ndholder  may  bring  an  action  to 
enforce  the  security  for  tbe  common  benefit. 
Beiberi  v,  Minneapolis  ASt.  L,  B,  Co.  (Minn.) 

585 

NoTSB  jjn)  Brikfb. 

Mortgage;  right  to  stritt  foreclosure;  in 
irhat  states  in  force.  870 

Rights  of  successive  mortgagees  of  vessels. 

497 

Bight  of  bondholder  to  sue  for  enforcement 
of  trust  deed;  effect  of  particular  provisions  of 
the  mortgage;  trustee's  disqualification  or  re- 
fusal to  act;  stockholder  bound  by  action  of 
trustee;  mortgage  directly  to  boodbolder;  the 
trustee  a  necessary  party;  advantage  of  single 
bondholder  over  others;  action  at  law;  protec- 
tion of  bondholder;  former  Pennsylvania  law. 

585 

OiUNICIPAL  CORPORATIONS.    See 

also  Bill  Board  ;  CoNsnTuriONAL 
Law,  5.  6;  Elrctrio  Lights,  1,  2; 
Highways,  2;  Injunction,  7:  Liyebt 
Htablkb;  Plradinq,  1;  Public  Impboyb- 

HENTB»  2. 

1.  The  power  to  require  a  street  railroad 
company  to  sell  tickets  on  each  car  includes 
the  power  to  enfoioe  the  ordinance  by  fine. 
Detroit  v.  ^.  Wayne  d  B.  L  B.  Co.  (Mich.) 

79 

2.  The  rule  that  ordinances  must  be  gen- 
eral and  impartial  does  not  imply  to  an  ordi- 
nance requiring  a  street  railway  company  to 
keep  tickets  for  sale  upon  its  cars,  where  this 
is  enacted  by  virtue  of  a  reservation  of  power 
in  a  bill  under  which  the. company  began 
operations  and  which  partakes  of  the  character 
of  a  contract.  Id. 

8.  An  ordinance  may  be  good  in  part,  al- 
though bad  in  part,  if  the  bad  parts  may  be 
eliminated,  leaving  the  essentials  of  a  complete 
ordinance.  Id. 

4.  Tbe  legislative  power  of  the  mayor  and 
city  council  of  Baltimore  cannot  be  abridged 
by  the  passage  of  an  irrepealable  ordinance. 
Lake  Roland  EUt.  B.  Co.  v.  Baltimore  (Md.) 

126 

6.  An  ordinance  providing  for  the  inspection 
of  steam  boilers,  tnnks,  pipes,  apparatus,  etc., 
at  tbe  expense  of  the  owners,  and  creating  a 
board  of  examiners  and  inspectors,  cannot  be 
supported  by  tbe  general  welfare  clause  in  a 
city  charter,  authorizini;  all  ordinances  neces- 
sary to  preserve  the  peace  and  good  order  of 
the'  city  and  to  maintain  its  cleanliness  and 
health.    State  v.  Boherteon  (La.)  691 

6.  All  that  a  city  can  do  in  relation  to  boilers 
and  steam  engines,  under  a  general  charter 
with  powers  to  preserve  peace,  good  order, 
clesnliness  and  health,  is  to  so  locate  them  that 
tbe  least  injury  will  be  done  in  case  of  an  ex- 
plosion. Id, 

7.  An  ordinance  prohibiting  the  sale  of 
liquors  or  wines  in  dsnce  cellars  or  other  places 
where  musical  and  theatrical  entertainments  are 
g'ven,  and  where  females  attend  as  waitresses, 
U  within  the  general  grant  of  power  to  make 
local  police,  sanitary,  and  other  regulations  not 
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In  conflict  with  general  laws.    ExparteBoffi^ 
(Cal.)  Wl 

8.  A  charter  allowing  one  TOte  to  tbe  per- 
son or  persons  owning  and  payiog  taxes  od 
each  $100  worth  of  property  in  the  dty,  at  aa 
election  on  the  ouestion  of  Issuing  bonds,  and 
that  no  one  shall  be  entitled  to  vote  "unless  bs 
or  she  is  the  owner  of  property"  witbio  the 
city  to  tbe  amount  of  $100  and  baa  paid  taxes 
thereon,  does  not  authorize  the  exclusion  from 
tbe  vote  of  property  belonging  to  estates  or 
corporations,  or  of  any  property  in  the  dty.  no 
matter  who  may  be  the  owner.  WiUon  ▼. 
Florence  (8.  C.)  7» 

9.  Choses  in  action  taxable  as  private  prop- 
erty, which  are  in  tbe  hands  of  trustees  as 
tenants  in  common,  some  of  whom  reside  with- 
in and  some  without  tbe  limits  of  a  municipal 
corporation,  are  taxable  by  such  corporation 
according  to  the  pro  rata  shares  of  the  tmsteea 
residing  therein,  whether  they  are  a  majoritj 
or  a  minority.  Bichmond  County  Academy^. 
Augusta  (Ga.)  151 

10.  Lands  held  in  trust  for  a  public  acad- 
emy, under  Qa.  Act  July  81. 1788,  are  exempt 
as  public  property  of  the  state  from  municipal 
taxation,  though  separate  from  the  tract  on 
which  the  academy  is  situated,  and  used  only 
as  a  means  of  income  for  tbe  institution.       11 

NOTBB  AJXD  BBIBFS. 

Municipal  corporations;  delegation  of  mn- 
nicipal  powers  as  to  license,  franchise  and 
building^;  street  parades;  Salvation  Army: 
amusements;  saloons;  license  of  hacks,  eta; 
license  of  peddlers,  auctions;  sales,  plumbers; 
buildinra;  markets;  toll:  wharves  and  bridges; 
railroad  grants;  lights,  gas  and  lighting  com- 
panies; city  property;  contracts;  mt8cellaneoii& 

721 

Delegation  by  dty  council  of  the  power  to 
determine  the  widtb,  grade,  material,  etc,  of 
street,  sidewalk,  or  sewer  improvementa; 
grades  of  streets;  sidewallis;  materials;  con- 
tracts; assessments.  65$ 

Limitation  of  power  to  regulate  use  of  prop- 
erty, m 

NAME.    See  also  Ck>RPORATioir8,  I;  LibeIv 
8. 

NOTBS  ASD  BbIEFS. 

Name;  of  business;  exclusive  right  in.      73$ 

NEGLIGENCE.    See  also  EnDBvcE,  10- 
18;  Fences;  Pleading,  9-11;  Trial,  6, 7. 

1.  A  dangerous  act  performed  in  an  at- 
tempt to  escape  danger  caused  by  the  negli- 
gence of  another  is  not  contributory  negliffeoce, 
if  it  is  such  an  act  as  a  person  of  ordioary 
prudence  might  do  under  the  circumstances. 
Lincoln  Bapid  Transit  Ch.  ▼.  NiehoU{Neb.)^ 

2.  A  person  driving  along  a  street  lookior 
at  some  bouses  for  the  roofing  of  which  be  bsd 
contracted  is  not  guilty  of  negligence  in  fafl- 
ing  to  see  a  surveyor's  tranait  which  he  ruas 
ivito, where  it  was  left  there  without  any  one  to 
look  after  its  safetv  or  to  give  warning  of  its 
presence.    State,  Menger,  v.  Lauer  (N.  J.  8ap-> 
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8.  A  coart  of  law  cannot  undertake  to  appor- 
tion the  damages  for  the  co-operaling  negli- 
gence of  both  parties,  or  determine  the  com- 
parative deme  of  the  negligence  of  each;  and 
the  plaintiff  in  sach  a  case  will  be  without 
remedYr  unless  defendant's  wrongful  act  was 
willf  ol  or  amounted  to  an  intentional  wrong. 

Id, 

4.  One  who  leaves  a  surveyor's  transit  set 
up  in  a  street,  without  anyone  to  look  after  its 
aafety  or  warn  persons  of  its  presence,  is 
Kuilty  of  contributory  negligence  which  will 
prevent  his  recovery  against  one  who  acci- 
dent ally  runs  against  it  while  driving  slowly 
along  the  street,  without  any  reason  to  suspect 
Its  presence  there.  Id, 

5.  One  of  a  class  of  students  to  whom 
permission  is  given,  upon  request,  to  inspect  a 
power-house,  cannot  recover  for  injuries  re- 
ceived by  falling  into  an  uncovered  vat  of  boil- 
ing vater  while  making  the  inspection  of  the 
premises.  Benson  v.  BaUtmore  Traction  Co, 
<Md.)  714 

NOTBS  AND  BrIBFS. 

Negligence;  in  work  causing  danger  to 
passers  by.  274 

HEW  TRIAL. 

1.  To  make  objectionable  remnrks  of  the 
prosecuting  attorney  a  ground  for  new  trial, 
the  defendant  must  object  ai  the  time  and  re- 
quest a  charge  to  the  jury  not  to  consider 
them.    StaU  v.  MuU  (R.  I.)  609 

2.  A  verdict  which  is  the  result  of  a  previous 
agreement  by  which  it  is  arrived  at  upon  the 
h«9is  that  its  amount  should  be  a  quotient  re- 
aulting  from  a  division  by  twelve  of  the  ag- 
gregate of  the  amounts  named  by  each  juror 
u  a  chance  verdict  within  the  statute  allowing 
affidavits  of  jurors  to  show  that  a  verdict  was 
obtained  by  a  resort  to  chance.  IHxon  v. 
Flun$  (Cal.)  608 

NOTARY.    Bee  Wombn. 

VOTICE,      See   also   Corporations,    12; 

HlOHWAYB,  6. 

Tlie  fact  that  subsequent  transactions  are 
with  different  officers  or  agents  does  not  pre- 
vent a  corporation  from  l^iog  chargeable  in 
those  transactions  with  notice  of  a  fact  which 
came  to  the  knowledge  of  an  agent  in  a  prior 
transaction  within  the  scope  of  his  duty.  Bir- 
mingham Tnut  d  8av.  Co,  ▼.  Louisiana  If  at. 
Bank  (La.)  600 

NUISANCES. 

1.  There  is  no  general  right  on  the  part  of 
the  lessee  of  a  floor  in  a  mani^acturing  building 
to  send  acid  fumes  and  sand  through  holes 
rightfully  in  the  floor,  to  the  damage  of  the 
tenant  beneath  him,  although  such  action  is  a 
necessary  consequence  of  his  business  and  the 
lower  tenant  might  have  refrained  from  leas 
ing  below  him.  Boston  FerruU  Co,  ▼.  Hills 
<Ma8S.)  844 

2.  The  escape  from  a  pipe  line  of  oil 
brought  from  a  distance  is  not  in  any  sense  a 
natural  and  necessary  development  of  the  land, 
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so  at  to  make  tiabfllty^  for  Injury  caused  by 
percolation  of  the  oil  into  the  premises  of  a 
oeighboring  proprietor  depend  upon  negli- 
gence; but  It  is  a  case  of  nuisance  for  which 
the  pipe-line  proprietor  is  liable  irrespective  of 
negligience.  Hauek  y.  Tide-  Water  Pipe-Line 
Co,  (Pa.)  ei2 

8.  A  livery  stable  is  not  a  nuisance  per  se 
St.  Louis  V.  BusseU  (Mo.)  721 

NUNC  PRO  TUNC.     See  Appeal  and 
Error,  2;  Judgment,  Notes  and  BaiKFa. 

OFFICERS.     See    also    Contracts,     5; 
Falsu  Imprisonment,  1;  Libel,  6,  7. 

1.  The  word  *'  eligible,"  as  used  in  a  stat- 
ute respecting  officers,  means  "  lesaliy  quali- 
fied," that  is,  capable  of  holding  office  at  the 
commencement  of  the  term,  and  not  necessar- 
ily at  the  date  of  the  flection.  Demaree  v. 
Bcates  (Kan.)  97 

2.  The  omission  of  the  term  ^'perquisites,** 
in  the  Wisconsin  Revision  of  1878,  from  the 
phrase  "all  fees  and  perquiMtes,"  in  a  provision 
requiring  them  to  be  paid  into  the  treasury, 
does  not  entitle  the  state  treasurer  to  interest 
on  the  public  funds  as  perquisites,  where  it  is 
expressly  provided  by  statute  that  his  salary 
shall  be  "in  full  for  all  services  rendered  bv 
him  in  his  official  capacity."  BtaU  v.  McFet- 
ridge  (Wis.)  223 

8.  A  school-district  officer  cannot  be  de- 
prived of  his  office  on  the  ground  of  neglect  or 
refusal  to  perform  his  duty,  without  notice 
and  a  hearing  before  some  competent  officer  or 
tribunal.    Jacques  ▼.  Litle  (Ean.)  804 

4.  An  express  provision  that  the  executive 
council  may  remove  railroad  commissioners 
and  elect  others  to  fill  the  vacancy,  without 
expressly  providing  that  any  cause  shall  be  es- 
sential for  the  removal,  permits  their  removal 
at  discretion  of  the  council  with  which  the 
courts  cannot  interfere,  although  another  clause 
of  the  statute  says  they  shall  continue  in  office 
for  three  years.    Btate,  LitUe,  v.  Mitchell  (Kan .) 

806 

6.  The  power  to  impeach  an  officer  cannot 
be  exercised  after  he  has  gone  out  of  office, 
under  a  constitutioDal  provision  for  the  im- 
peach ment  of  ' 'all  civil  officers."  State  v.  HiU, 
(Neb.)  678 

6.  The  Legislature  cannot  delegate  the 
power  of  impeachment;  and  where  it  has 
adopted  articles  of  impeachment,  these  cannot 
be  changed  by  managers  whom  it  has  appointed 
to  prosecute  the  impeachment  Btate  v.  Leese^ 
(Neb.)  679 

7.  The  deputy  of  the  secretary  of  internal 
affairs,  who  is  his  executive  hand,  is  disquali- 
fied by  the  same  conditions  that  affect  the  sec- 
retary himself  from  applying  for  a  land  war- 
rant or  obtaining  a  patent  from  the  land 
department.    Goodyear -v.  Brown  (^2^.)       888 

8.  The  secretary  of  internal  affairs  in 
Pennsylvania,  who  is  the  custodian  of  all  the 
public  records  relating  to  lands  in  the  state, 
and  a  member  of  the  board  of  property,  who 
sits  therein  as  a  judge  on  all  questions  raised 
by  caveat  or  petition  affecting  returns  of  sur- 
vey or  location  of  warrants  and  warrant  linear 
the  rights  of  settlers,  and  the  titles  of  patentees. 
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— is  disqualified  from  dealing  with  bis  own 
departmeot  by  making  application  for  a  war- 
rant and  obtaining  the  patent  for  land.  Qood- 
year  v.  Br<non  (Pa.)  888 

Notes  ksd  Bbdcfs. 

Officers;  abuse  of  trust  by.  889 

OIL.    See  NxnsASCBfi,  2. 

OPINIONS.    See  Eyidbngb,  6. 

ORDINANCE.  See  Bill  Board;  Car- 
RiBKB,  7;  Constitutional  Law,  6,  6; 
Courts.  1;  Municipal  Corfobationb, 
1-7;  Strkbt  Railways,  1,  2. 

PARENT  AND  CHILD. 

1.  A  statute  allowing  a. child  to  be  adopt- 
ed without  consent  of  or  notice  to  a  parent  who 
has  abandoned  the  child  is  not  unconstitutionaL 
Nugent  v.  PomUiyfyo.)  199 

2.  The  right  of  a  father  to  the  cnstod?  of 
his  child  is  not  an  absolute,  inalienable  rfght, 
but  is  in  all  cases  referable  and  subordinate  to 
the  interest  and  welfare  of  the  child.  Id, 

8.  The  parent  whose  consent  is  required 
for  the  adoption  of  a  child,  under  Wyo.  Rev. 
Stat.  §  2279,  is  a  parent  who  still  possesses 
some  right  in,  or  to  the  custody  over,  the  con- 
trol of  the  child  which  he  or  she  canrelinquifth; 
and  (be  section  does  not  apply  to  a  parent  who 
has  previously  abandoned  the  child.  id. 

4.  A  statute  that  a  probate  Judge  consenting 
to  the  adoption  of  a  child  "shall  enter  of  record 
in  the  records  of  his  oflUce"  the  fact  of  such 
consent  is  complied  with  by  writing  out  the 
consent  on  a  detached  piece  of  paper  and  re- 
taining the  same  among  the  other  papers  of 
his  office,  if  no  statute  prescribes  the  manner 
in  which  the  record  shall  be  kept,  and  the  judge 
is  not  shown  to  have  kept  his  records  in  any 
other  way.  Id, 

5.  A  man  who  has  abandoned  his  child  is 
not  entitled  to  notice  of  proceedings  for  the 
legal  adoption  of  the  child  by  another  person, 
where  the  mother  of  the  child  is  a  party  and 
consents  to  the  adoption.  Id, 

PARK.    See  Dbfinitionb,  1. 

PARTITION.  See  also  Afpeal  aio)  Er- 
ror, 15. 

Adverse  possession  by  the  defendant  does 
not  defeat  an  action  for  partition  unless  it  has 
ripened  into  title,  under  N.  Y.  Code  Civ.  Proc. 
g  1543,  which  expressly  provides  that  plaintiff's 
title  or  interest  may  be  controverted  by  answer. 
Weston  V.  Stoddard  (N.  Y.)  624 

NOTBS  AND  BrIBFS. 

Partition;  right  of  one  out  of  possession; 
effect  of  adverse  possession;  equity  will  do 
complete  Justice.  624 

PARTNERSHIP. 

1.  The  fact  of  partnership  cannot  be  proved 
in  an  action  seeking  to  hold  one  person  liable  for 
goods  sold  to  another  on  the  ground  that  they 
were  for  the  use  of  a  partnership  of  which  de- 
20  L.  R.  A. 


fendant  was  a  member,  by  evidence  of  declan- 
tions  made  by  the  one  to  whom  the  goods  were 
sold  when  defendant  was  absent.  Vanderhvni 
V.  De  Witt  (Cal.)  595 

8.  A  partnership  Is  created  making  a  land- 
owner liable  for  wages  of  an  employe  of 
the  other  party, where  the  owner  agrees  that  the 
other  shaH  cut  and  sell  logs  and  bolts  from  the 
land,  each  party  furnishing  the  use  of  a  team 
in  the  work,  and  the  proceeds  shall  be  paid, 
first  to  the  owner  a  certain  piice  per  thousand 
for  the  logs,  and  another  price  per  cord  for  the 
bolts,  and  that  after  that  the  expenses  of  the 
work,  including  labor  of  employes,  shall  be 
paid,  and  then  certain  compensation  to  the 
other  party  and  his  wife  for  their  services, 
while  the  balance  of  the  proceeds,  if  any,  shall 
be  divided  equallv  between  the  parties  as 
profits;  with  the  further  agreement  that  the 
work  shall  cease  at  any  time  when  the  partr 
doing  the  work  cannot  pay  the  expenses  out  of 
such  proceeds.    Dutcher  v.  Buck  (Mich.)   776 


NoTBs  Ain)  BRiBra. 
Partnership,  what  constitutes. 
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PATENT.  See  Bills  akd  Notbs,  7; 
Taxbs,  6. 

PAVING.    See  Highways,  5. 

PAYMENT.  See  Accord  akd  Satt^fao 
TiOR,  NoTBS  ASD  B&iBrs;  Bajiks,  4; 
Insuramob,  81. 

PEDDLERS. 

A  person  who  delivers  goods  previously 
sold  by  another  is  not  a  peddler  within  the 
meaning  of  an  ordinance  declaring  that  evtrj 
person  who  sells  or  offers  for  sale  any  goods, 
etc.,  along  the  streets  or  at  private  houses,  shall 
be  deemed  a  peddler  and  required  to  procure 
a  license.    Stuart  v.  Cunningham  (Iowa)  430 

PERPETUITIES.^ 

1.  A  devise  after  the  death  of  testator's 
widow  to  his  daughter,  "her  heirs  and  asi^igos 
forever,"  gives  her  an  absolute  fee,  although 
followed  by  clauses  attempting,  in  case  of  her 
death  without  issue,  to  dispose  of  the  property 
in  violation  of  the  rule  sgalnst  perpetuities 
8aa!ton  v.  Webber  (Wis.)  M 

9.  A  devise  in  trust,  after  a  life  estate  in 
the  testator's  widow,  to  pay  the  income  to  a  son 
during  life  and  convey  to  his  issue  upon  bis 
death,  does  not  make  an  unlawful  suspensioa 
of  alienation  for  more  than  two  lives  in  beiog. 

NOTBB  JLSD  BrIBFB. 

Perpetuities;  effect  on  prior  takers  of  the 
failure  of  a  gift  because  it  violates  the  rule 
against  perpetuities:  (I.)  effect  on  right  to 
claim  anything  under  the  instrument;  (a)  fail- 
ure of  limitation  over  as  affecting  absolute  gift 
of  the  fee;  (b)  where  striking  down  part  will 
work  unjust  distribution;  (c)  where  invalid 
part  is  essential  to  the  general  scheme;  (d)  dis- 
position to  uphold  valid  parts;  (e)  effect  of  in- 
corporating provisions  into  a  trust;  (f)  annex- 
ation to  valid  devise  of  invalid  direction  to 
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accumulate  income;  (11.)  effect  on  the  Interest 
taken;  (a)  failure  of  limitation  over  as  leaving 
absolute  estate  in  first  taker;  (b)  effect  of  remote- 
ness of  limitation  o?er  on  failure  of  heirs  of 
body;  (c)  necessity  that  grantee  of  life  estate 
must  be  in  line  of  descent  or  a  residuary  legatee 
in  order  to  get  further  interest  b^  failure  of  lim- 
itation over;  (d)  rights  of  heir  or  residuary 
legatee  on  failure  of  gift  for  remoteness.    509 

PHYSICIANS.  See  Master  and  Sbh- 
VAST,  1;  MsDiGAL  College,  1-3;  Prin- 
cipal AND  Agent,  8,  Notes  and  BuiKFa 

PLEADING. 

1.  A  bill  in  equity  in  the  name  of  an  In- 
corporated cit^,  signed  by  the  council,  need 
not  have  the  city  seal  an  d exed.  Mounditfille  v. 
Ohio  Rider  B,  Co.  (W.  Va.)  161 

2.  The  sufficiency  or  insufficiency  of  a 
complaint  is  to  be  judged  by  the  facts  slated 
therein,  and  not  by  its  prayer.  Supreme  Sit- 
ting qf  the  Order  i^  Iron  Hall  y.  Baker  (Ind.) 

210 
8.  The  adoption  of  specified  averments  of 
8  preceding  count  by  reference  is  not  fatal  to 
the  validity  of  a  complaint,  althou^^h  the  prac- 
tice is  not  commended.  Birmingham  22.  d  E. 
Co,  y.  Allen  (Ala.)  457 

4.  An  allegation  in  a  complaint,  that  the 
properly  in  question  was  of  '*  great  value,"  is 
Dot  insufficient  on  demurrer  as  an  allegation  of 
THlue.  Phmniw  Ine.  Co,  v.  Penneylwinia  Co. 
(Ind.)  405 

5.  A  complaint  for  insurance  may  prop- 
erly explain  that  a  fake  statement  in  the  ap- 
plication was  written  by  the  insurer's  agent. 
£oteiu$  ▼.  Phaniz  ln$,  Co.  (Ind.)  400 

6.  An  answer  alleging  that  the  assured 
"warranted  that  his  property  was  of  a  certain 
value,  although  he  knew  it  was  not  worth 
moie  than  a  smaller  sum,  does  not  allege  fraud 
-which  will  invalidate  the  policy.  Id, 

7.  A  single  paragraph  of  an  answer  can- 
Dot  be  both  a  deuial  and  a  valid  plea  io  con- 
fession. Id, 

8.  An  answer  which  assumes  to  respond 
to  an  entire  complaint  is  bad  if  it  answers  it 
only  in  part.  Id, 

9.  An  allegation  that  hay  was  destroyed 
by  fire  from  a  locomotive,  without  fault  or 
Degligence  of  the  owner,  while  stacked  near 
the  railroad,  sufficiently  denies  his  contribu- 
tory negligence.  Phanix  Ins.  Co.  v.  Penn- 
sylvania Co.  (Ind.)  ^05 

10.  The  averment  that  a  railroad  switch 
was  "negligently  allowed  to  be  open"  is  not 
sufficient  to  show  negligence  on  the  part  of 
the  company.  Birmingham  B.  d  E,  Co.  v. 
Allen  (Ala.)  457 

11.  An  averment  that  a  railroad  switch  "was 
negligently  allowed  to  be  and  remain  without 
a  lock,"  in  consequence  of  which  plaintiff  was 
injured,  is  sufficient  to  withstand  demurrer  and 
make  a  question  for  the  jury  as  to  whether  or 
not  failure  to  provide  a  lock  is  oegligenoe.  Id. 

12.  An  innuendo  is  neoessarj^  to  point  to 
an  injurious  intent  or  meaning  in  the  use  of 
equivocal  words  in  making  a  charge  of  slander. 
Bemmens  y,  Nelson  (N.  Y.)  440 

90  L.  R.  A. 


18.  A  portion  of  a  complaint  in  interven- 
tion on  foreclosure,  which  embraces  a  state- 
ment of  all  the  facts  upon  which  the  intervener 
claims  against  a  mortgagee  defendant,  may  bo 
demurred  to  by  the  latter.  Seibert  v.  Minne- 
apolis d  St.  L,  B,  Co.  (Minn.)  585 

14.  After  a  demurrer  has  been  sustained  to  a 
complaint  consisting  of  a  single  count,  it  can- 
not be  amended  by  adding  other  counts  to 
the  old  one  and  as  a  part  of  each  new  one  re- 
ferring to  and  adopting  specific  portions  of  the 
old  one.  Birmingham  B.  d  E.  CO.  v.  Allen 
(AJa.)  457 

POISON.    See  AaaAULT,  2. 

POOR  Airo  POOR-LAWS 

NoTBs  Am)  Briefs^ 

Poor  persons;  liability  to  pay  expenses  of 
relatives.  851 

POSSESSION.     See     CRntOTAL     Law, 
Notes  akd  Bbirfs;  Fisbaibies,  8. 

PREGNANCY.    See  Dahages,  3. 

PRESCRIPTION.     See  Easehentb,  7^ 
Latbbai«  Stjffobt,  Notes  aud  Briefs 

PRESUMPTIONS.    See  Evidekcb,  7-12. 

PRINCIPAL  AND  AGENT.    See   also 

EVIDKMCB,  15. 

1.  An  agent  cannot  become  a  purchaser, 
for  his  own  benefit,  of  the  subject  matter  of 
his  agency,  without  the  full  knowledge  and  ac- 
quiescence of  his  principal.  Jansen  v.  Wil- 
liams (Neb.)  207 

2.  An  agent  who  willfully  disregards  his 
obligation  in  a  material  respect  cannot  recover 
for  services  in  that  matter.  Id. 

8.  Power  to  employ  a  physician  and  surgeon 
for  a  person  injured  by  a  street-car  is  included 
in  the  authority  given  to  an  agent  of  the  street- 
car company  m  case  of  accident  "to  see  thai 
those  injured  are  taken  somewhere  where  medi- 
cal aid  can  be  given."  Ednseom  y.  Minneapo- 
lis Street  R  Co,  (Minn.)  695 

Notes  Aim  Bbiefs. 

Principal  and  agent;  antbority  of  agent  or 
representative  to  employ  medical  services  for 
employ6  or  other  third  person ;  liability  of  rail- 
road company  on  contract  made  by  conductor; 
contracts  by  superintendent  or  president;  con- 
tracts by  division  superintendent ;  contracts 
with  general  agents  or  managers;  contracts  by 
agents  generally;  physician  or  nurse  employed 
by  the  physidan  in  charge.  695 

PRINCIPAL    AND     SURETY.      See 

also  EVIDBNCB,  20. 

No  private  understanding  between  the  surety 
and  the  principal  on  a  negotiable  note,  with 
reference  to  any  act  to  be  done  before  its  deliv- 
ery, can  defeat  a  recovery  on  the  note  if  the 
imyee  had  no  notice  of  the  understaodiog. 
Carter  v.  Moulton  (Ean.)  809 
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PBIVIIiEOED  COMBIUNIOATIONS.  T 

See  LiBfaXi  and  SLAin>KB,  5.  | 

PROCESS.    See  Wbit  and  Pbocess. 

PROTEST.    See  Bills  and  Notbs,  6. 

PROXIMATE  CAUSE.     See  also  Gab- 
BiEBB,  8;  Inbubance,  28. 

1.  The  active,  efficient  cause  that  Beta  in 
motion  a  train  of  events  wbich  brings  about  a 
result  without  the  intervention  of  any  force 
started  and  working  actively  from  a  new  and 
independent  source  is  the  direct  proximate 
cause.  Lynn  Qas  db  E,  Co.  ▼.  Meriden  F,  In$, 
Co.  (Mass.)  297 

2.  The  proximate  cause  is  not  necessarily 
the  one  nearest  in  time  or  place  to  the  result 

Id. 

PUBLIC  IMPROVEMENTS.    See  also 

HlGHWATB,  4,  5. 

1.  An  ordinance  requiring  property-owners 
to  pave  a  street  will  not  Justify  an  assessment 
for  a  sidewalk,  where  the  city  has  no  power  to 
order  local  assessments  for  paving  a  street,  al- 
though it  may  order  them  for  sidewalks.  Mc- 
Orowell  V.  Bristol  (Va.)  658 

2.  A  city  council  cannot  delegate  to  any 
committee,  officer,  or  person  the  power  con- 
ferred upon  it  by  charter  toprescril^  the  width 
of  sidewalks.  Jd, 

8.  An  assessment  for  a  sidewalk  cannot  be 
made  a  personal  charge  or  collected  out  of  per- 
sonal property,  unless  it  is  plainly  permitted  by 
legislative  authority.  Id. 

Notes  and  Bbiefb.  <% 

See  also  Municipal  Cobpobationb. 

Public  improvements;  power  of  assessment 
for.  685 

PUBLIC  MONEYS.    See  also  IntbBbst, 
2. 

1.  The  state  treasurer  is  not  the  legal 
owner  of  public  moneys  which  come  to  his 
hands  so  as  to  make  him  merely  the  debtor  of 
the  state  in  respect  thereto,  and  entitle  him  to 
the  interest  received  from  the  deposit  thereof, 
where  the  statutes  provide  that  he  shall  "re- 
ceive and  have  charge  of  all  monev  paid  into 
the  state  treasury,"  and  require  hfm  to  keep 
strict  account  of  all  such  moneys  and  pay  them 
over  as  required  by  law.  State  v.  McFetridge 
(Wis.)  228 

2.  The  deposit  of  public  moneys  In  a  bank 
by  a  state  treasurer  in  his  official  capacity  as 
ai^eb,  for  the  benefit  of  the  state,  subject  to  his 
official  draft  only,  with  a  contract  for  interest 
thereon,  does  not  violate  Wis.  Rev.  Stat, 
g  4419,  prohibiting  "loans  or  deposits  for  his 
own  gain,  profit,  or  advantage."  Id. 

8.  "The  same  moneys  received  and  held 
by  him  by  virtue  of  his  office"  are  paid  over  by 
the  state  treasurer,  within  the  meaning  of 
Wis.  Rev.  Stat.  1858.  chap.  166,  §  84,  where 
money  having  the  same  value  and  essential 
qualities  as  that  paid  into  the  treasury  is  paid 
out  by  him,  although  it  does  not  consist  of  the 
20  L.  R.  A. 


Identical  coins,  treasury  notes,  4ir  coin  certifi- 
cates. Id. 

4.  The  public  funds  are  in  the  vaalts  of 
the  treasury  within  the  meaning  of  Wis.  Rev. 
Stat.  §  159,  although  some  of  the  monev  of  the 
state  has  been  deposited  with  banks,  where  the 
certificates  or  vouchers  for  such  funds  are  in 
the  treasury  vaults.  Id, 

5.  Mere  deposits  in  a  bank  do  not  consti- 
tute an  "investment"  by  a  state  treasurer  with- 
in the  meaning  of  statutes  prohibiting  invest- 
ments of  public  money.  IdL 

RAILROADS.  See  also  Bbidgbs;  Cos- 
TBACTS,  4;  CouBTB,  2;  Eabkmentb,  5;  Ev- 
iNicKT  Domain,  1-4,  I^otbs  and  Bri£F3; 
Eyidbkgs,  4;  Mandaicus,  6. 

1.  A  road  openly  and  notoriously  used  as 
a  highway  by  the  public,  and  reco^ized  as 
such  by  a  railway  company  by  permitting  the 
public  to  cross  its  track  and  by  assumiof:  to 
maintain  a  crossing  at  that  point,  must  be  held 
to  be  a  highway  so  far  as  the  duty  of  the  rail- 
way company  in  respect  to  the  crossin^r  is  coq- 
cemed,  whether  or  not  the  road  has  been 
legally  laid  out  or  used.  LUktrom  y.  Northern 
P.  R.  Co,  (Minn.)  587 

2.  One  who  is  wrongfully  ejected  from  i 
car  does  not  enter  on  the  railroad  track  as  i 
trespasser  or  by  his  own  fault,  and  is  therefore 
not  subject  to  the  rule  that  a  person  who  steps 
on  the  railroad  track,  except  at  a  public  cross- 
ing, does  so  at  his  own  peril  Mam  y.  Dela- 
ware d  H.  Canal  Co.  (Pa.)  688 

8.  The  standard  of  care  for  a  pers-^n 
wrongfully  ejected  from  a  railroad  train  is  to 
get  on  the  track  at  the  earliest  practicable  op- 
portunity that  a  reasonably  prudent  man  would 
discover  and  seize.  Id, 

RATIFICATION.    See  Schoou,  1. 

REAL  PROPERTY. 

The  fact  that  a  remainderman  may  die  be- 
fore a  life  estate  terminates  does  not  prevent 
the  vesting  of  the  estate.  Saxton  y.  Wdiber 
(Wis.)  509 

RECEIVERS.    See  also  Affbai*  Ain>  Eb- 

ROB,  6;  COBFORATIONB,  10;  COUBTS,  3. 

1.  A  receiver  of  an  Incorporated  benefit 
association  may  be  appointed,  as  an  injunction 
would  be  an  inadequate  remedy,  where  its 
ofScers,  who  are  nonresidents,  are  charged 
with  gross  maladministration  and  with  deposit- 
ing its  money  for  their  own  benefit,  without 
proper  secunty,  in  an  insolvent  bank  in  to- 
other state,  and  are  daily  receiving  large  sural 
which  they  might  squander  or  conyert  to  the 
extent  of  many  thousands  of  dollars  before 
they  could  be  displaced  by  the  process  pro- 
vided by  t  he-  laws  of  the  corporation.  Supremi 
Sitting  of  the  Order  of  Iron  HaU  y.  Baktr 
(Ind.)  210 

2.  A  receiver  of  an  insolvent  corporation 
may  be  appointed  in  a  suit  wbich  seeks  oo 
other  relief,  under  the  general  provisions  of 
Ind.  Rev.  Stat.  1881,  §  1222.  authorizing  sncli 
an  appointment  when  a  corporation  is  io* 
solvent  or  is  in  imminent  dimger  of  insol- 
vency.  -tt 
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8.  A  »barehr»1der,  u  well  as  a  creditor,  may- 
have  H  receiver  appointed  for  an  insolvent  cor- 
poration* Id, 

Notes  and  Bbixpb. 

Keceiver;  exclnsiveneas  of  jurisdiction  by 
appointment  of,  see  Coubtb. 

As  to  the  power  to  appoint  receivers  of  cor- 
porations where  no  other  relief  is  asked;  in  a 
direct  action  for  that  purpose;  proceedings  un- 
der statutes;  in  case  of  consent;  on  failure  to 
elect  officers  or  cessing  of  corporate  business; 
where  officers  disagree  as  to  management;  in 
case  of  mismanagement;  seeking  relief  first 
from  the  corporation;  in  case  of  building  as- 
sociation; to  protect  creditors.  210 

RECORDS. 

1.  The  fact  that  the  commissioner  of  sta- 
tistics of  labor  has  prepared  his  report  does 
not  authorize  him  to  destroy  papers  giving 
statistical  information,  which  are  filed  in  his 
office  and  used  in  preparing  his  report.  People 
V.  Peck  (N.  Y.)  881 

2.  Circulars  returned  with  answers  after 
having  been  sent  out  by  the  commissioners  of 
statistics  of  labor  to  obtain  statistical  details* 
under  N.T.  Laws  1888,  chap.  856,  as  amended 
by  N.  Y.  Laws  1886,  chap.  205,  and  which  have 
been  filed  and  deposited  by  him  in  his  office, 
are  public  records  within  the  meaning  of  N. 
Y.  Fen.  Code,  §  94,  making  it  a  crime  to  de- 
stroy or  mutilate  public  records.  Id. 


Notes  aio)  Brdefb. 
Records;  duties  of  officers  as  to. 

RELEASE.    See  iNstmAKOB,  81. 
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REMAINDER.    See  Dkbobitt  akd   Dib- 

TRIBTJTION. 

REPUTATION.    See  Evidtocb,  26. 

RESERVATION.    See  Easbmbntb,  1-5, 
Notes  aitd  Bbiefs;  Estoppel,  1,  9. 

RESTITUTION.    See  False  Impbison- 

MENT,  8. 

RESUKE.    Subjects  discussed  and  points 
decided.  864 

REVIEW. 

An  order  of  court  authorizing  a  monu- 
ment to  be  erected  in  a  certain  park  is  im- 
providently  made,  where  the  relief  sought  is 
merely  the  appointment  of  a  trustee  for  the 
monument  fund;  and  such  order  may  be  set 
aside  on  a  petition  in  the  nature  of  a  bill  of  re- 
view.   E$  Washington  Monument  Fund  (Pa.  > 

828 

SALE. 

The  rule  requiring  change  of  possession  to 
protect  from  tne  husband's  creditors  property 
purchased  by  his  wife  from  him  does  not  ap- 
ply to  the  case  of  a  cow  obtained  by  her  from 
a  third  person  in  exchange  for  one  which  she 
had  procuied  from  a  person  who  took  it  from 

ML.a  A. 


the  husbend  in  satisfaction  of  a  debt     Car^'eU 
v.Jone§(Vt)  603 

SCHOOLS.    See  also  Officers,  8. 

1.  A  school  district  which  has  received, 
retained,  and  used  for  a  long  period  of  time 
school  furniture  bought  for  it  by  the  members 
of  the  school  board  acting  separatelv  without 
any  l)oard  meeting,  must  be  deemed  to  have 
ratified  the  purchase,  and  must  pay  for  the 
property  so  obtained  for  its  use.  Uuion  School 
Furniture  Oo.  v.  Elk  County  School  Diet.  No. 
60  (Ean.)  18^ 

2.  A  school  teacher  elected  for  a  fixed  and 
definite  time  is  not.  after  the  expiratioo  of 
that  time,  protected  from  dismissal  except  for 
cause,  by  Cal.  Pol.  Code,  §  1798,  providing^ 
that  teachers  "when  elected"  shall  be  dis- 
missed only  for  causes  specified.  Marion  v. 
Oakland  Bd,  of  Edu.  (Cal.)  197 

Notes  and  Briefs. 

Schools;  ratification  by  school  district  of  un- 
authorized contract.  18d 

SEAL.    See  also  Pleading,  1;  Wbit  abi> 
Process,  3. 

The  seal  of  the  countv  must  be  held  to 
have  been  properly  a£9xea  to  tax  deeds  from 
the  countv,  where  on  the  left-band  side  of  the 
county  Clerk's  signature,  which  is  followed  b^ 
a  scroll  as  his  own  official  seal,  there  is 
stamped  into  the  paper  by  a  metal  die  a  de- 
vice like  a  seal  enclosing  the  words  "  County 
clerk— Lincoln  County — Wis.,"  while  the 
clerk  attests  that  he  has  "affixed  the  seal  of 
the  county  board  of  supervision,"  and  the 
certificate  of  acknowledgment  taken  by  the 
clerk  of  the  circuit  court  of  the  oounty  states 
that  the  county  clerk,  known  to  be  the  person 
"who  afilxed  the  seal  of  said  county,"  has 
acknowledged  that  he  has  "affixed  said  seal,** 
and  there  is  no  proof  that  the  county  had  any 
other  seal,  while  the  statutes  provide  that  the 
county  board  of  supervisors  shall  have  a  seal, 
and  may  alter  it  at  pleasure.  Brown  v.  Cohn 
(Wis.)  182 

Noteb  ksd  Briefs. 
See  also  Writ  and  PRocEsa 
Seal;  of  county,  when  valid.  18!ii 

SECRETARY.    See  Officers,  8. 

SET-OFF. 

A  Judgment  in  favor  of  the  receiver  of  a 
corporation  against  a  bank  for  twice  (he  nmouut 
of  interest  unlawfully  taken  by  the  bank  on  a 
certain  note,  and  for  the  penalty  provided  there- 
for by  statute,  is  subject  to  a  set-off,  in  favor 
of  the  bank,  of  Judgments  thereafter  recovered 
by  the  bank  for  the  balance  due  on  such  note 
and  upon  other  notes.  Barbour  v.  National 
Exch.  Bank  (Ohio)  193 


Notes  ahd  Briefs. 
Set-off;  against  receiver  of  bank. 

SHIPPING.    See  Mobtoaqb,  1,  2. 
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Sedbwalk— Taxes. 


SIDEWALK.    See  Public  iMPRoymoBNTB. 

SLANDER.    See  Libbl;  Plbadihq,  13. 

SLAVERY.  See  Ikvoluntart  Sbryitudb. 

SLEEPING  GAR.    See  Carribbs,  9,  10; 
Damages,  8. 

SOCAGE.    See  Insttrancb,  14. 

SPECIAL  VERDICT.    See  Appeal  and 
Error,  11. 

SPECIFIC  PERFORMANCE. 

Specific  performance  of  a  contract  to  an 
equitable  remedy  which  cannot  be  claimed  as 
a  matter  of  right,  and  will  be  denied  where  its 
performance  would  violate  the  spirit  of  the 
contract  and  work  a  rank  injustice.  OottTielf 
y.  Stranahan  (N.  T.)  455 

SPORT.    See  Ab8ault,  1. 

STATE.    See  Action  or  Suit,  6. 

STATE   BOARD   OF   EXAMINERS. 

See  Medical  College. 

STATE     TREASURER.      See    Bonds; 
Officers,  3;  Public  Mokbt, 

STATUTES. 

1.  The  invalidity  of  a  separate  clause  in  a 
statute  providing  for  imprisonment  will  not 
affect  the  remainder  of  the  statute,  which  pro- 
vides another  penalty  complete  in  itself.  8taU 
V.  Lewis  (Ind.)  52 

2.  The  necessity  of  the  governor's  approval 
of  a  bill,  or  of  its  passage  over  his  veto,  is  not 
obviated  by  the  fact  that  the  bill  is  of  a  kind 
which  requires,  under  the  Constitution,  a  two- 
thirds  vote  of  the  legislature,  while  only  a 
three-fifths  vote  is  needed  to  pass  a  bill  over  a 
veto.    State,  Main,v.  Crounee  (Neb.)  265 

8.  No  clause  or  part  of  a  statute  shall 
be  treated  as  superfluous  in  its  construction  if 
it  can  be  so  construed  with  the  other  parts  as 
to  give  it  force.  State,  Little,  v.  Mitclwll 
(Kan.)  806 

4.  The  title  of  "An  Act  to  Create  a  Fire- 
men's Pension  Fund "  does  not  sufficiently 
state  the  subject  of  the  Act  without  stating 
the  source  of  the  fund,  where  the  Act  provides 
for  creatiDg  it  by  a  tax  on  foreign  insurance 
companies  doing  business  in  counties  which 
have  cities  with  paid  fire  departments.  Hen- 
derson V.  London  cfe  L.  Ins.  Co,  (Ind.)      827 


Notes  and  BRisFa. 
Statute;  sufficiency  of  title. 
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STEAM.  See  Municipal  Corforationb, 
5,6. 

STREET  RAILWAYS.  See  also  Cab- 
BiERB,  6,  7;  Municipal  Corporations, 
1,  2;  Principal  and  Agent,  8. 

1.  An   ordinance    giving   a   street-railway 
company  the  right  to  lay  double  tracks  on  cer- 

20L.R.A. 


tain  streets  may  be  repealed,  and  tlie  right 
limited  to  the  use  of  a  single  track.  Ijoks 
Boland  Elef>,  22.  Co.  ▼.  Baitimore  (Md.)      12ft 

8.  The  right  of  indemnity  for  the  ex- 
pense of  laying  street-railway  tracks  under 
permission  given  by  an  ordinance,  when  in  the 
exercise  of  proper  anthority  the  tracks  are  re- 
moved, does  not  exist,  where  the  street-rail- 
way company  unduly  hastened  to  lay  the 
tracks  after  receiving  full  notice  of  the  pur- 
pose of  the  mayor  to  recommend  a  repeal  of 
the  ordinance  at  the  earliest  possible  moment. 

Id. 

8.  The  use  of  a  steam  engine  on  a  street  rail- 
way, on  streets  constantly  filled  with  persons 
on  horseback,  in  buggies,  wagons,  and  car- 
riages, and  wldch  men,  women,  and  children 
use  for  business,  pleasure,  or  recreation,  ren- 
ders the  street-railway  company  liable  for  neg- 
ligence resulting  in  the  frightening  of  a  hoi>e 
and  injury  to  the  driver,  even  if  the  charter  of 
the  company  authorized  it  to  use  steam  power. 
Lincoln  Rapid  Transit  Co.  v.  NichoU  (Neb.) 

853 
Notes  and  Briefs. 

Street  railways;  revocability  of  franchise  or 
right  to  use  street.  126 

STRIKE.    Bee  Injunction,  1. 

STUDENTS.     See  Assault,   1;    Nsou- 

GBNCB,  6. 

SUBROGATION.    See  Insurance,  1 5, 1  6L 

SUSPENSION     OF     ALIENATION. 

See  Perpetuities. 

TAXES.     See  also  Mandamus,  2;    Seal; 
Municipal  Corporations,  9, 10. 

1.  The  power  to  hear  appeals,  make  deduc^ 
tions  or  exceptions  from  and  additions  to  as- 
sessments, and  to  correct  errors,  which  is^iven 
to  the  Hyattsville  tax  commissioners  by  Md. 
Act  1892,  chap.  286,  does  not  include  the  power 
to  strike  out  all  assessments  on  buildings  or 
other  improvements  on  real  estate,  leaving  only 
the  land  thus  assessed.  WeUs  v.  Hyattsriffe 
(Md.)  69 

2.  Buildings,  improvements,  and  personal 
property  are  as  much  subject  to  taxation  as 
land,  and  are  beyond  the  power  of  the  legi-^la- 
ture  to  exempt,  under  the  Maryland  Declara- 
tion of  Rights  that  * 'every  person  in  the  state, 
or  person  holding  property  therein,  ought  to 
contribute  his  proportion  of  public  taxes  for 
the  support  of  the  government,  according  to 
his  actual  worth  in  real  or  personal  property." 

Id. 

8.  The  right  to  levy  fines,  duties,  or  taxes, 
"with  a  political  view  for  the  good  ^vernment 
and  benefit  of  the  community,"  given  by  the 
Maryland  Declaration  of  Rights,  art  15,  does 
not  justify  any  exemptions  of  property  frovi 
taxation,  and  cannot  support  an  Act  which 
would  impose  the  whole  burden  of  taxation 
upon  land.  Id. 

4.  A  corporation  properly  taxable  in  a  cer- 
tain county  waives  all  objections  to  ita  assess* 
nient  in  a  different  county  in  which  it  has  a 
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place  of  business,  by  appearing  before  the  tax- 
ing officers  tbere,  applying  for  and  obtaining  a 
reduction  of  its  assessment,  and  making  and 
filing  a  statement  that  its  principal  office  and 

glace  for  the  transaction  of  its  financial  affairs 
I  in  the  latter  county.    Be  McLean  (N.  Y.)  889 

5.  The  rule  that  a  party  waives  an  objec- 
tion founded  upon  want  of  jurisdiction  of  the 
person,  by  general  appearance  and  proceeding 
to  a  trial  upon  the  merits,  applies  to  a  proceed- 
ing for  the  assessment  of  personal  property; 
and  the  appearance  before  tbe  assessors  of 
parties  deeming  themselves  aggrieved  by  their 
proposed  action  precludes  a  party  who  so  ap- 
pears and  asks  to  have  his  assessment  reduced, 
and  obtains  a  reduction  without  making  other 
objection,  from  subsequently  claiming  that  the 
assessor  had  no  jurisdiction  to  tax  him  at  all. 

Id. 

6.  Patent-rights  still  owned  by  a  corpora- 
tion which  had  originally  no  other  capital  stock 
except  such  rights,  but  which  has  granted  a 
portion  thereof  to  other  corporations,  are,  for 
tbe  purpose  of  taxation,  employed  within  the 
state  in  which  the  corporation  has  its  home 
office  and  conducts  its  business.  PeojiHe,  Edi- 
son Electric- Light  Co.  v.  Campbell  (N.  Y.)  458 

7.  So  much  of  the  capital  of  a  corporation 
is  "employed  within  the  state"  for  tbe  purpose 
of  taxation,  as  consists  of  stock  in  other  do- 
mestic corporations  to  which  it  has  granted  the 
right  to  use  patents  which  constituted  the  en- 
tire origined  capital  of  the  former  corporation. 

Id. 

8.  Stock  in  companies  organized  outside 
the  state,  taken  in  consideration  of  a  grant  of 
the  right  to  use  patents  which  constitute  tbe 
original  capital  of  a  domestic  corporation,  is 
not  "employed  within  the  state"  so  as  to  be 
taxable  under  N.  Y.  Laws  1880,  chap.  542. 

Id. 

9.  Bonds  of  a  foreign  corporation  issued 
to  a  domestic  corporation  in  payment  for  pa- 
tent-rights granted  by  tbe  latter  are  subject  to 
taxation  as  capital  employed  within  the  state, 
if  held  at  its  office  in  the  state.  Id. 

10.  A  tax  on  the  business  of  such  foreign 
insurance  companies  as  are  doing  business  in 
counties  having  cities  with  paid  fire  departr 
ments,  which  tax  is  to  create  a  firemen*s  fund, 
violates  a  constitutional  provision  requiring 
equality  and  uniformity  of  taxation,  as  it  ap- 
plies only  to  a  portion  of  the  class  of  foreign 
insurance  companies,  and  the  power  of  &e 
whole  state  is  thus  exercised  on  a  portion  of 
the  class  for  the  benefit  of  a  small  part  of  the 
citizens  of  a  few  cities  of  the  state.  Hender- 
son V.  London  d  L,  Ins.  Co.  (Ind.)  827 

11.  A  landowner  who  offers  to  pay  all  taxes 
assessed  against  him,  and  is  informed  by  the 
officer  whose  dutv  it  is  to  state  tbe  amount  of 
taxes,  if  any,  on  his  land,  that  no  taxes  are  as- 
aessed  against  it,  is  in  the  same  position  as  if 
he  had  actually  paid  the  money,  and  mav  at- 
tack a  deed  given  upon  a  sale  for  taxes  wliich 
were  actually  assessed  against  the  land,  after 
the  three  years  limited  by  Wis.  Rev.  Stat. 
^  1188,  for  actions  to  recover  possession  of 
land  sold  for  taxes,  except  where  the  tax  has 
been  paid  before  sale,  although  his  offer  is  not 
kept  good  as  a  tender.  Gould  y.  Sullivan 
<Wis.)  487 

20  L.R.  A. 


Notes  amd  Brief& 

Taxes;  validity  of  statutes  as  to  exemptions. 

89 

On  capital  of  corporations,  458 

For  what  purpose  may  be  levied.  827 

Submission  to  tax  in  wrong  place.  889 

Place  of  taxation  of  trust  property;  who  are 
trustees  within  the  rule;  in  case  of  several 
trustees;  executors  and  administrators;  taxes 
on  infants'  property:  lunatics'  property.      151 

Validity  of  tax  sales  where  nonpayment  is 
due  to  mistake  or  negligence  of  tbe  tax  offi- 
cers; where  the  tax  officers  furnish  to  purchas- 
ers of  tbe  property  a  statement  of  the  amount 
against  it;  as  to  application  of  payments;  prov- 
ing payment  of  taxes  and  the  effect  thereof; 
as  to  prevention  by  officer  of  tender  of  tax  or 
redemption  money;  effect  of  tender  of  taxes  or 
redemption  money.  487 

TEACHER.    See  Schools,  3. 

TELEGRAPHS.    Bee  DAKAaRS,  5. 

TRADE-NAME.    See  Estoppel,  6;  (Good- 
will. 

TREASURER.    See  Poblig  Monbts,  8. 


TRIAL.    See  also  Conbtittttional  I;aw«  8; 
Contracts,  2;  Nbw  Trial,  2. 

1.  The  death  of  a  judge  before  decision  of 
a  civil  case  tried  before  him  without  a  jury 
will  not  relieve  a  party  from  an  agreement  to 
submit  tbe  case  to  tbe  court  witbout  a  jury, 
since  such  an  agreement  must  be  construed  to 
mean  a  trial  before  such  judges  as  may  happen 
to  be  on  tbe  bench  when  the  case  is  called  for 
trial.    Lanalian  v.  Beaver  (Md.)  759 

2.  The  immemorial  practice  of  trying  ac- 
tions of  book  account  without  a  lury  prevents 
tbe  application  to  such  suits  of  Vt.  Const,  art. 
12,  chap.  1,  providing  for  a  jury  trial  when  an 
issue  of  fact  proper  for  the  cognizance  of  a 
jury  is  joined  in  a  court  of  law.  Ball  v.  Arm- 
strong (Vt.)  866 

8.  The  provision  of  Vt.  R.  L.  §  1206,  for 
trial  of  sctions  of  account  and  of  book  account 
\sy  auditors,  when  pending  in  the  county 
court,  applies  to  an  action  appealed  to  that 
court  from  a  justice's  court,  although  g  1057 
allows  a  jury  trial  in  the  latter  court.  Id. 

4.  Tbe  construction  of  a  statute  and  a  rule 
of  a  railroad  company,  to  determine  whether  an 
approach  to  a  railroad  drawbridge  is  a  part  of 
the  bridge  within  a  regulation  of  speed  of 
trains,  is  for  the  court,  and  not  for  the  jury. 
Savannah,  F.  A  W.  B.  Co.  v.  DanieU  (Ga.) 

416 

5.  Whether  a  sale  on  execution  is  bona  fide, 
when  it  is  regular  on  its  face,  but  is  assailed  on 
the  ground  of  fraud  and  collusion,  is  a  question 
for  the  jury,  giving  due  weight  to  the  prima 
facie  presumption  in  its  favor.  Caswell  v.  Jones 
(Vt)  508 

6.  Whether  an  act  is  or  is  not  negligent  is 
a  question  for  the  jury,  and  not  of  law  for  the 
court,  if  different  minds  may  properly  draw 
different  inferences,  even  from  the  same  estab* 
lished  facta.    Salladay  v.  Dodgemlle  (Wis.)  541 

58 
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7.  The  Degligence  of  a  blacksmith  in 
'working  at  his  anvil  in  an  open  door  and  only 
6  feet  from  the  sidewalk,  with  the  horn  of  the 
anvil  towards  the  door,  as  a  result  of  which  a 
spawl  or  scale  from  bis  hammer  struck  a  pass- 
erby in  the  eve,  destroying  it,  is  a  question  for 
the  jury,  where  the  evidence  is  conflicting. 
Fari9h  v.  Tr»«taw«  (Iowa)  273 

8.  How  much  of  the  evidence  and  what 
parts  of  it  may  be  stated  anew  or  read  to  the 
jury  on  their  coming  in  to  inquire,  after  the 
case  has  been  submitted  to  them,  is  in  the  dis- 
cretion of  the  presiding  judge,  under  Wis.  Rev. 
8tat.  §  2855.    SaOaday  v.  DodgeoUle  (Wis.)  541 

9.  It  is  error  for  a  prosecuting  attorney  to 
state  that  defendant  does  not  dare  to  put  in  her 
testimony,  although  he  precedes  it  with  the 
remark  that  of  course  it  is  not  proper  for  him 
to  remark  upon  her  failure  to  testify.  Btate 
▼.  }1vZl(R,  I.)  609 

10.  Instructions  correct  in  principle  mav  be 
refused  if  inapplicable  to  the  facts.  MarJUand 
▼.  McDaniel  (Kan.)  96 

11.  A  jury  should  not  be  instructed  that  the 
facts  testified  to  by  a  witness  are  undisputed, 
where  there  is  anything  in  his  conduct,  the 
circumstances,  or  surroundings,  which  tends 
to  Impeach  him  or  discredit  his  statemenis. 
Michigan  Pipe  Go,  v.  Michigan  F,  dt  M,  Ins. 
Co,  (Mich.)  277 

12.  A  requested  charge  need  not  be  given 
if  it  is  fuUv  covered  in  the  general  charge. 
Savannah  P.  cfe  W.  R.  Co.  v.  Daniels  {O^,)  416 

13.  It  is  the  duty  of  the  trial  judge  to  non- 
suit or  direct  a  verdict,  as  the  case  may  re- 
quire, notwithstanding  a  scintilla  of  evidence, 
where  the  weight  of  evidence  is  so  decidedly 
preponderating  that  a  verdict  contrary  to  it 
would  be  set  aside.  Hemmetis  v.  Nelson  (N. 
Y.)  440 

KOTBS  AND  BrIBFB. 

Trial;  for  evidence  and  instructions  as  to 
character  of  accused,  see  Eytdekob. 

Right  to  jury  in  equity  case.  867 

TRINKETS.    See  Cabbtbks,  18. 

TROVER  AND  CONVERSION.    See 

Liens,  4. 

TRUSTS.    See  also   Inbubance,  9;   Mu- 
nicipal Corporations,  9,  10. 

1.  Trustees  take  the  lej^al  title  by  implica- 
tion where  they  are  required  to  hold  it  for  a 
long  period  in  order  to  pay  specific  legacies, 
including  annuities  to  a  large  number  of  per- 
sons for  life,  and  their  duties  require  them  to 
keep  the  estate,  real  and  personal,  so  invested 
as  to  be  not  only  safe  but  productive.  Sale  v. 
Male  (m.)  247 

2.  The  want  of  a  power  of  revocation  in  a 
deed  of  trust  created  by  an  old  man  who  is  in 
fear  of  hereditary  insanity,  made  more  prob- 
able by  his  own  intemperate  habits,  is  not  fatal 
and  needs  no  explanation,  where  the  income, 
except  meager  commissions  to  the  trustee,  is 
reserved  to  himself,  together  with  the  power 
•f  disposal  of  the  property  by  will.  Meidy  v. 
Small  (Pa.)  862 

20  L.  R.  A. 


Notes  and  Bribf& 


See  also  Taxes. 
Trusts;  ratification  of. 


VAORANCT.    See  Involuntabt  Bebvi- 

TUDB. 


VENDOR   AND 

COTSNANT,  2. 


PURCHASER,    See 


VOTERS  AND  ELECTIONS.    See  Mu- 

NiGiFAL  Corporations,  8. 

WATERS.  See  also  Advebbb  Possessios; 
Eminent  Domain,  6,  7;  Fibberies,  1; 
Liens,  7,  8. 

1.  The  flowing  of  water  upon  and  be^ 
neath  the  surface  of  lands  between  a  natural 
lake  of  about  60  acres  in  extent,  and  a  creek 
into  which  they  discbarge,  constitutes  a  water- 
course, where  the  flow  is  all  in  the  same  direc- 
tion and  a  i)art  of  the  way  alon^  a  distinct 
and  plainly  marked  channel,  although  for 
some  of  the  distance  it  spreads  over  wide 
reaches  of  marsh  and  swamp  lands  and  per- 
colates the  soil  in  many  and  most  places  be- 
tween the  lake  and  the  creek.  Case  t.  Bof- 
tnan  (Wis.)  40 

2.  Two  years'  delay  in  constructing  a  ditch, 
and  the  fact  that  water  is  not  at  present  needed 
for  irrigation,  show  a  virtual  abandonment  of 
the  light  to  water  for  that  purpose.  Bell  v. 
Lambom  (Colo.)  241 

Notes  and  Briefs. 

Waters;  rights  as  to,  diversion  of  surface 
waters.  40 

WILLS. 

1.  A  devise  Intended  to  evade  the  pro- 
visions of  a  statute  limiting  the  amount  of 
property  that  can  be  given  to  a  woman  with 
whom  testator  had  lived  in  adultery,  or  to  his 
illegitimate  children,  although  it  is  on  the  face 
of  the  will  an  absolute  gift  to  a  stran^r,  will 
not  be  upheld  merely  because  the  devisee  had 
no  notice  during  the  testator's  lifetime  of  the 
secret  trust  Intended.    Oore  v.  Clarke  (8.  C.) 

46& 

2.  A  devise  to  each  of  several  persons,  of 
one  undivided  sixth  part  of  the  fee  in  certain 
lands,  is  to  each  in  severalty  and  entirely  iD> 
dependent  of  devises  of  other  portions,  someof 
which  may  contravene  the  rule  against  per- 
petuities.   Soirton  V.  WMer  (Wis.)  50» 

8.  It  will  be  presumed  that  testator  in- 
tended to  dispose  of  all  his  property  whenever 
the  words  of  his  will,  fairly  construed,  are 
such  as  to  carry  the  whole  estate.  Id, 

Notes  and  Briefs. 

Will;  gifts  by  will  as  affected  by  promises 
made  to  the  testator,  and  by  secret  trosts:  (1> 
promises  to  testator;  (a)  by  heir;  (b)  by  wife; 
(c)  by  legatee  and  devisee;  (d)  by  executor;  (2) 
secret  trusts;  (a)  in  general;  (b)  for  charity.  4(8^ 
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WITNESSES. 

1.  A  witness  detained  by  the  court  in  de- 
fault of  bail  to  appear  in  a  criminal  case  is  to 
be  deemed  in  attendance  upon  the  coart,  witbin 
the  Michigan  statute  providing  for  the  pay- 
ment of  witness  fees.  Robinson  y.  OkamberB 
(Mich.)  67 

2.  On  cross  examination  of  an  officer  who 
served  a  warrant,  in  an  action  against  him  and 
others  for  false  imprisonment,  he  cannot  be 
asked  as  to  communications  to  him  from  an 
attorney  for  the  plaintiff  in  respect  to  matters 
out  of  which  the  cause  of  arrest  grew,  and 
which  was  foreign  to  the  issue,  where  the  other 
defendants  knew  nothing  of  the  matter. 
Mark9  ▼.  Sullivan  (Utah)  690 

Notes  and  Briefs. 

Witness;  witness  fees  to  person  under  de- 
tention or  recognizance.  67 

WOMEN.    See  also  Constitutional  Law. 
4. 

A  woman  is  not  eligible  to  the  office  of  no- 
tary public,  in  the  absence  of  any  constitu- 
tional or  statutory  provisions  upon  the  subject. 
State,  Petert,  v.  Davidson  (Tenn.)  811 

Notes  and  Brief& 


Women,  eligibility  to  office. 


811 


WRIT    AND  PROCESS.    See  also  In- 

BUBANCE,  18. 

1.  A   defendant   residing   and   sued  in    a 
federal  court  in  one  state  is  exempt  ttom  the 

20  L.R.  A. 


service  of  process  of  the  courts  of  another 
state  to  which  he  has  gone  to  attend  an  exam- 
ination of  plaintiff's  witnesses  before  a  notaiy 
public,  as  authorized  by  U.  S.  Rev.  Stat.  §  863; 
and  it  is  immaterial  that  the  time  of  such 
examination  was  fixed  by  agreement  after 
waiver  of  notice.    Parker  v.  Jliareo  (N.  Y.)  46 

2.  A  summons  issued  without  the  seal  of 
the  court  is  void  and  can  ffive  no  Jurisdiction, 
where  the  statute  proviaes  that  it  "must  be 
issued  under  the  seal  of  the  court/'  although 
the  statutes  also  provide  that  the  court  shall 
disregard  any  error  or  defect  in  the  proceed- 
ings which  does  not  affect  the  substantial  rights 
of  the  parties.     Ohoate  r.  Spencer  {Mont,)    424 

8.  A  person  fourteen  years  of  age  is  prima 
facie  of  *'  suitable  age  and  discretion/'  within 
the  meaning  of  a  statute  regulating  the  service 
of  summons  in  a  civil  action  at  the  usual 
abode  of  the  defendant.  Temple  y.  Norrie 
(Minn.)  159 

4.  Infant  nonresident  defendants,  as  well 
as  others,  are  included  in  the  provisions  of  111. 
Rev.  Stat.  chap.  22,  §  14.  authorizing  service 
upon  "any  defendant  residing  or  being  without 
this  state.^'    Hale  v.  HaU  (Rl.)  247 

Notes  and  Brikfs. 

Writ;  privilege  as  to  exemption  from.       45 

Effect  of  writ  or  process  issued  without  seal 
of  court;  in  criminal  cases;  statutorv  reouire- 
ments;  summons;  mode  and  form  of  seal;  Ju- 
dicial writs  under  seal;  amending  process  and 
writs  where  seal  has  been  omitted.  424 
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OASES  IX  20  L.  R  A. 


20  L.  R.  A.  33,  WKP:D  v.  LINDSAY^  88  Ga.  686,  15  S.  E.  836. 

Rllfhtii   of   one   In    ponfieMfiion   nnder   ajcreement    for   leatie. 

Approved  in  Gibson  v.  Needhani.  96  Ga.  174,  22  S.  K.  702,  holdings  one  who 
liaa  entered  into  executory  agreement  to  make  contract  of  rental  in  the  future 
not  entitled  to  retain  possession  of  premises. 

Execnted  and  executory  contract. 

Cited  in  Morse  v.  Southern  R.  Co.  102  Ga.  312,  20  R.  E.  865  (concurring 
opinion),  as  to  rights  under  executed  and  executory  contract. 

20  L.  R.  A.  40,  CASE  v.  HOFFMAN,  84  Wis.  438.  36  Am.  St.  Rep.  937,  54  N. 
W.  793. 

Reaffirmed  as  law  of  case  on  appeal  from  decision  on  the  merits  in  100  Wis. 
314.  44  L.  R.  A.  728,  72  N.  W.  390,  74  N.  W.  220. 

What  conntltntea  ^vater  conme. 

Approved  in  Tampa  Waterworks  Co.  v.  Cline,  37  Fla.  602,  33  L.  R.  A.  332, 
53  Am.  St.  Rep.  262,  20  So.  780,  and  Maxwell  v.  Shirts,  27  Ind.  App.  .ISl, 
87  Am.  St.  Rep.  268,  61  K.  E.  754,  holding  water  course  consists  of  regular 
channel  in  which  water  usually  flows;  Mitchell  v.  Bain,  142  Ind.  014.  42  N.  E. 
230,  and  Blohowak  v.  Grochoski,  119  Wis.  195,  96  X.  W.  551,  holding  stream  does 
not  cease  to  be  water  course  by  spreading  over  low  land  before  flowing  again  in 
definite  channel;  Rigiiey  v.  Taconia  Light  &  Water  Co.  9  Wash.  580,  26  L.  R.  A. 
427,  38  Pac.  147,  holding  spreading  out  of  natural  streams  over  large  area  of 
low  ground  does  not  deprive  them  of  their  character  as  water  courses. 

Cited  in  footnote  to  Chamberlain  v.  Hemingway.  22  L.  R.  A.  45,  which  holds 
sluiceway  between  parts  of  bridge  not  water  course. 

Surface  and  percolating  ^w^ater. 

Cited  in  footnote  to  Huber  v.  Merkel,  62  L.  R.  A.  589,  holding  that  facts  do 
not  show  existence  of  subterranean  stream. 

Cited  in  note   (25  L.  R.  A.  527)    on  what  is  surface  water. 
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20  L.  R.  A,  45,  PARKER  v.  MARCO,   13G  N.  Y.  585,  32  Am.  St.  Rep.  770,  32 
N.  E.  080. 

Exemption   of  nonresident  snitor  or  Kvltnemi  from   service   of  proeeaa  mt 
arrest. 

Approved  in  Fisk  v.  Westover,  4  S.  D.  236,  46  Am.  St.  Rep.  780,  55  N.  W. 
96 1,  holding  nonresident  suitor,  protected  from  service  of  civil  process;  People 
ex  rel.  Hess  v.  Flinsburgh,  55  N.  Y.  S.  R.  874,  26  N.  Y.  Supp.  329,  holding 
party,  while  attending  pending  suit  in  another  county,  cannot  be  served  with 
summons  issued  out  of  justices*s  court  in  such  county;  People  ex  rel.  Hess  v. 
Inman,  74  Hun,  131,  26  N.  Y.  Supp.  329;  Cake  v.  Haight,  30  Misc.  388.  63 
N.  Y.  Supp.  1043;  Linton  v.  Cooper,  54  Neb.  440,  69  Am.  St.  Rep.  727.  74 
N.  W.  842,  —  holding  nonresident  attending  court  as  party  or  witness  exempt 
from  service  of  process;  Ela  v.  Ela,  68  N.  H.  314,  36  Atl.  15,  holding  nonresi- 
dent witness  e.xempt  from  service  of  process  in  civil  action  while  attending  trial 
or  going  to  and  returning  from  it;  Dickinson  v.  Farwell,  71  N.  H.  214,  51  Atl. 
624,  holding  nonresident  exempt  from  arrest  upon  civil  'process  while  in  attend- 
ance before  referee  as  witness;  Weston  v.  Citizens'  Nat.  Bank,  64  App.  Div. 
148,  71  N.  Y.  Supp.  827,  holdiTig  exemption  of  nonresident  witness  from  service 
of  process  a  personal  privilege  which  can  be  waived;  Dickinson  v.  Farwell.  71 
N.  H.  215,  51  Atl.  624,  holding  giving  of  bail  by  nonresident  witness  arrested 
upon  civil  process  not  waiver  of  privilege  from  arrest. 

Cited  in  Monroe  v.  St.  Clair  Circuit  Judge,  125  Mich.  289,  52  L.  R.  A.  191, 
footnote  p.  189,  84  N.  W.  305  (dissenting  opinion),  majority  holding  owner  of 
vessel  not  exempt  from  arrest  while  attending  court  to  procure  discharge  of 
vessel  which  had  been  libeled. 

Cited  in  footnotes  to  Holyoke  &  S.  H.  F.  Ice  Co.  v.  Amsden,  21  L.  R.  A.  319, 
which  holds  party  or  witness  not  exempt  from  service  of  process  in  passing 
through  other  state  to  attend  court ;  Hoffman  v.  Circuit  Court  Judge,  38  L.  R.  A. 
663,  which  holds  attorney  exempt  from  service  of  process  while  going  to  own 
county  from  supreme  court. 

Distinguished  in  Bank  of  Metropolis  v.  White,  26  Misc.  505,  57  X.  Y.  Supp. 
460,  holding  debtor  liable  to  service  of  civil  process  at  suit  of  creditor,  although 
brought  in  state  under  extradition  proceedings. 

20  L.  R.  A,  48,  LEINKAUF  v.  LOMBARD,  137  N.  Y.  417,  33  Am.  St.  Rep.  743, 

33  N.  E.  472. 
Noniinit   or  direction   of  verdict. 

Approved  in  Heramens  v.  Nelson,  138  N.  Y.  530,  20  L.  R.  A.  446,  34  N.  E. 
342;  McDonald  v.  Metropolitan  Street  R.  Co.  46  App.  Div.  147,  61  N.  Y.  Supp. 
817;  Grockie  v.  Hirshfield,  50  App.  Div.  91,  63  N.  Y.  Supp.  365;  W^el&bach 
Light  Co.  v.  Mayhew,  51  App.  Div.  159,  64  N.  Y.  Supp.  600;  Siade  v.  Mont- 
gomery, 53  App.  Div.  348,  65  N.  Y.  Supp.  709 ;  Trudden  v.  Metropolitan  L.  Ina- 
Co.  69  App.  Div.  395,  74  N.  Y.  Supp.  1083;  Hopkins  v.  Clark,  14  Misc.  604, 
36  N.  Y.  Supp.  456;  Divver  v.  Hall,  21  Misc.  454,  47  N.  Y.  Supp.  630,— hold- 
ing it  duty  of  court  to  nonsuit  or  direct  verdict  in  absence  of  evidence,  or  where 
it  nreponderates  so  that  contrary  verdict  would  be  set  aside;  Lane  v.  Hancock. 
142  N.  Y.  519,  60  N.  Y.  S.  R.  115,  37  N.  E.  473,  and  Waller  v.  Hebron,  5  App. 
Div.  581,  39  N.  Y.  Supp.  381,  holding  court  should  direct  nonsuit  or  verdict  in 
Absence  of  evidence  warranting  verdict  for  party  having  the  burden  of  proof; 
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Bcllo  V.  Metropolitan  Street  R.  Co.  14  Misc.  282,  35  N.  Y.  Supp.  831,  and 
Cohn  V.  David  Mayer  Brewing  Co.  38  App.  Div.  6,  56  N.  Y.  Supp.  293,  holding 
nonsuit  should  be  granted  where  evidence  so  preponderates  that  verdict  con- 
trary to  it  would  be  set  aside;  Boland  v.  Industrial  Ben.  Asso.  74  Hun,  388, 
26  N.  Y.  Supp.  433,  holding  trial  court  should  direct  verdict  for  defendant 
ivhere  testimony  in  his  favor  is  contradicted  by  but  a  scintilla  of  evidence; 
Johnson  v.  New  York  C.  &  H.  R.  R.  Co.  173  N.  Y.  83.  65  N.  E.  946,  holding 
verdict  supported  by  but  a  scintilla  of  evidence  and  contradicted  by  positive 
testimony  must  be  set  aside;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Driggers,  1  Ind. 
Terr.  423,  46  S.  W.  124,  holding  it  duty  of  court  to  direct  verdict  if  evidence 
sufficient  to  warrant  it;  Ketterman  v.  Dry  Fork  R.  Co.  48  W.  Va.  614,  37  S.  E. 
683,  holding  verdict  may  be  directed  in  absence  of  evidence  warranting  a  ver- 
dict in  favor  of  party  bearing  burden  of  proof;  Doyle  v.  White,  14  Misc.  421, 
35  N.  Y.  Supp.  760,  holding  nonsuit  properly  directed  in  absence  of  evidence 
to  sustain  plaintiff's  claim;  Fiddler  v.  New  York  C.  &  M.  R.  R.  Co.  64  App. 
Div.  106,  71  N.  Y.  Supp.  721,  holding  nonsuit  properly  granted  where  evidence 
did  not  present  an  issue  of  fact;  Schillinger  v.  McGarry,  25  Misc.  749,  55  N.  Y. 
Supp.  673.  holding  verdict  should  not  be  directed  unless  facts  are  undisputed, 
or  so  convincing  that  a  reasonable  mind  could  come  to  only  one  conclusion ; 
Hoffmann  v.  Coughlin,  26  Misc.  25,  55  N.  Y.  Supp.  600,  holding  direction  of 
verdict  erroneous  where  testimony  was  open  to  opposing  inferences;  Dobie  v. 
Armstrong.  160  N.  Y.  594,  55  N.  E.  302.  holding  fact  that  some  evidence  as  to 
testator's  mental  capacity  was  submitted  does  not  require  submission  to  jury 
in  order  to  establish  validity  of  probate  of  will;  Piehl  v.  Albany  R.  Co.  19 
App.  Div.  477,  46  N.  Y.  Supp.  257,  holding  burden  of  proving  negligence  or 
incompetency  of  engineer  not  maintained  by  showing  error  in  judgment  in 
acting  in  emergency  and  that  his  act  was  not  successful;  Laidlaw  v.  Sage,  158 
N.  Y.  96,  44  L.  R.  A.  224,  52  N.  £.  679,  holding  issue  should  not  be  submitted 
to  jury  upon  mere  speculation,  possibility,  or  scintilla  of  evidence;  Shotwell  v. 
Dixon,  163  N.  Y.  53,  57  N.  E.  178,  holding  finding  cannot  be  based  on  mere 
conjecture,  surmises,  or  speculation;  Dougherty  v.  King,  22  App.  Div.  612, 
48  N.  Y.  Supp.  110,  holding  verdict  cannot  be  based  upon  surmise;  Smart  v. 
Kansas  City,  91  Mo.  App.  593,  holding  that  if  injury  may  have  been  due  to 
two  causes,  plaintiff  must  show  with  reasonable  certainty  that  cause  for  which 
defendant  was  liable  produced  result. 

Cited  in  Hark  v.  Jenkins,  102  Mass.  398,  38  N.  E.  974,  holding  court  may 
set  aside  verdict  for  plaintiff,  although  it  had  refused  to  direct  verdict  for 
defendant;  Hopkins  v.  Nashville,  C.  &  St.  L.  K  Co.  96  Tenn.  435,  32  L.  R.  A. 
362,  34  S.  W.  1029,  to  proposition  that  jury  may  be  instructed  to  return 
verdict;  Doyle  v.  White,  9  App.  Div.  527  note,  41  N.  Y.  Supp.  628,  holding 
that,  upon  the  proofs  presented,  nonsuit  was  properly  directed;  Coloney  v. 
Farrow.  91  Hun,  87,  36  N.  Y.  Supp.  164,  to  proposition  that  court  should  take 
case  from  jury  if  there  is  an  overwhelming  preponderance  on  one  side  and  but 
rt  scintilla  on  the  other;  Cassidy  v.  Uhlmann,  170  N.  Y.  534,  63  N.  E.  554, 
/lissenting  opinion  by  Martin,  J.,  to  point  that  verdict  cannot  be  based  upon 
Kurmise. 

Limited  in  McConnell  v.  New  York  C.  &  H.  R.  R.  Co.  63  App.  Div.  548,  71 
N.  Y.  Supp.  616,  holding  that  evidence,  although  unsatisfactory,  may  be  sufficient 
to   carry   case   to   jury;    Luhrs   v.   Brooklyn   Heights   K   Co.    13   App.   Div.    126, 
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Co.  V.  Chicago,  69  L.  R.  A.  631,  which  sustains  city's  power  to  prescribe  com- 
pensation of  horse  car  companies. 

Cited  in  note   (50  L.  R.  A.  146)   on  privilege  of  using  streets  as  a  contract, 
within  constitutional  provision  against  impairing  obligation  of  contracts. 
Deleflratlom   of  poiver  to  enact  ordinance. 

Approved  in  Eureka  City  v.  Wilson,  15  Utah,  58,  48  Pac  41,  holding  legisla- 
ture  may   delegate  to  city,   power   to   pass  ordinances,   and   these  may  be   re- 
viewed by   appeal. 
Enforcement  of  ordinance* 

Approved  in  Lansing  v.  Lansing  City  Electric  R.  Co.  109  Mich.  127,  66  N. 
W.  949,  holding  mandamus  lies  to  compel  railroad  company  to  repave  with 
brick  between  its  tracks  in  conformity  with  resolution  of  council. 

20  L.  R.  A.  81,  PEOPLE  ex  ret  BAIRD  v.  BROOM,  138  N.  Y.  95,  33  N.  E.  827. 
Validity  of  apportionment. 

Approved  in  Re  Balrd,  142  N.  Y.  525,  37  N.  E.  619,  holding  courts  will  not 
interfere  with  apportionment  of  assembly  districts  by  board  of  supervisors  in 
absence  of  manifest  abuse  of  discretion;  Re  Smith,  90  Hun,  572,  71  N.  Y.  S- 
R.  49,  36  N.  Y.  Supp.  40,  holding  constitutional  requirement  as  to  equality  in 
numbers  of  population  paramount  to  consideration  of  convenience  of  communica- 
tion. 

Cited  in  Re  Whitney,  142  N.  Y.  533,  60  N.  Y.  S.  R.  Ill,  37  N.  E.  621,  refus- 
ing to  set  aside  reapportionment  because  not  based  on  citizen  population,  where 
such   objection  not  made   to   original    apportionment. 

Cited  in  footnote  to  State  ex  rel.  Morris  v.  Wrightson,  22  L.  R.  A.  548,  sus- 
taining right  to  vote  for  all  members  of  assembly  elected  in  county. 
Rl8:ltt    to    mandamna. 

Approved  in  People  ex  rel,  Keene  v.  Queens  County,  142  N.  Y.  277,  36  N.  E. 
1062,  holding  citizen  injured  by  nonrepair  of  bridge  entitled  to  be  relator  in 
proceeding  by  mandamus  to  compel  official  action;  People  ex  rel.  Sherrill  v. 
Guggenheimer,  28  Misc.  742,  59  N.  Y,  Supp.  913,  holding  citizens  and  taxpayers 
entitled  to  apply  for  mandamus  to  compel  council  to  approve  resolution  for 
issue  of  stock  to  pay  award;  People  ex  rel.  Kay  v.  Swanstrom,  79  App.  Div. 
97,  79  N.  Y.  Supp.  934,  sustaining  right  of  citizen  to  mandamus  to  compel  pub- 
lic officer  to  perform  statutory  duty  in  which  whole  community  is  interested; 
People  ex  rel.  Sims  v.  Collier,  175  N.  Y.  204,  67  N.  E.  309,  holding  that  man- 
damus will  not  lie  to  compel  performance  of  quasi  judicial  act  by  civil  service 
commissioners;  People  ex  rel.  Brink  v.  Way,  92  App.  Div.  88,  86  N.  Y.  Supp. 
892,  sustaining  discretionary  power  of  special  term  to  grant  mandamus  order- 
inty  recanvass  of  votes,  not  returned  according  to  statute. 
.—  Necessary  parties. 

Cited  in  Re  Stiles,  69  App.  Div.  594,  75  N.  Y.  Supp.  278,  holding  poll  clerks 
necessary  parties  to  mandamus  to  compel  recanvass  of  votes. 

20  L.  R.  A.  87,  MAWHINNEY  v.  SOUTHERN  INS.  CO.  98  Cal.  184,  32  Pac 

945. 
Insurance  as  affected  by  nse  or  location  of  property. 

Approved  in  Slinkard  v.  Manchester  Fire  Assur.  Co.   122  Cal.  598,  55  Pac. 
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417,  holding  insurance  on  harvester  while  in  use  does  not  coyer  loss  of  machine 
when  stored  in  shed  after  harvest  is  over;  British-America  Assur.  Co.  v.  Miller, 
91  Tex.  420,  39  L.  R.  A.  547,  66  Am.  St.  Rep.  901,  44  S.  W.  60,  holding  in- 
surance on  apparel  and  books  while  in  specified  building  does  not  cover  prop- 
erty when  taken  elsewhere  temporarily,  according  to  custom  of  owner  of 
which  agent  had  notice;  Allen  v.  Home  Ins.  Co.  133  Cal.  32,  65  Pac.  138,  holding 
owner  of  property  occupied  as  disreputable  tavern  chargeable  with  notice  of 
its  use  so  as  to  invalidate  policy  insuring  premises  as  dwelling  house. 

Cited  in  footnote  to  Minneapolis  Threshing  Mach.  Co.  v.  Firemen's  Ins.  Co. 
23  L.  R.  A.  576,  which  holds  threshing  machine  not  in  use  while  left  near 
farm  house  preparatory  to  use  some  days  later. 

Cited  in  note  (26  L.  R.  A.  242)  on  location  of  movable  property  as  affecting 
fire   insurance  thereon. 

20  L.  R.  A.  89,  WELLS  v.  HYATTSVILLE,  77  Md.  125,  26  Atl.  357. 
Taxation. 

Approved  in  Rohr  v.  Gray,  80  Md.  277,  30  Atl.  632,  holding  license  tax 
on  business  or  occupation  permitted  under  provision  that  taxes  other  than  on 
property  may  be  levied  for  good  government  and  benefit  of  community;  Adams 
V.  Kuykendall,  83  Miss.  586,  35  So.  830,  denying  legislative  power  to  exempt 
from  taxation  notes  representing  purchase  price  of  property,  when  all  other 
"solvent  credits"  are  taxed;  Simpson  v.  Hopkins,  82  Md.  489,  33  Atl.  714,  hold- 
ing taxation  of  corporate  bonds  secured  by  mortgage,  while  debt  of  individual 
thus  secured  is  exempt,  does  not  violate  rule  requiring  uniformity  of  taxa- 
tion. 

Cited  in  footnotes  to  Rode  v.  Siebe,  39  L.  R.  A.  342,  which  holds  discrimina- 
tion between  taxes  on  personalty  and  on  realty  justified  by  difference  between 
them;  State  ex  rel.  Richards  v.  Armstrong,  41  L.  R.  A.  407,  which  holds  void, 
abatement  of  taxes  of  infirm,  insane,  or  indigent  persons;  Crafts  v.  Ray,  49 
L(.  R.  A.  604,  which  sustains  exemption  of  manufacturing  companies  from  taxa- 
tion for  term  of  years. 

Distinguished  in  Baltimore,  C.  &  A.  R.  Co.  v.  Wicomico  County,  93  Md.  127, 
48  Atl.  853,  holding  property  unassessed  at  time  of  annual  levy  may  be  there- 
after   assessed    during    current   years. 

MandamnH  not  iHnne  If  fntlle. 

Approved  in  Brown  v.  Bragunier,  79  Md.  236,  29  Atl.  7,  holding  mandamus  will 
never  be  granted  when,  if  issued,  it  will  be  nugatory  and  unavailing;  Summer- 
son  V.  Schilling,  94  Md.  589,  51  Atl.  610,  holding  court  will  not,  by  mandamus, 
attempt  to  compel  parties  to  do  a  nugatory  act;  Duvall  v.  Swann,  94  Md.  617, 
51  Atl.  617,  holding  mandamus  to  prevent  the  printing  of  names  on  ofiicial 
ballot  will  not  be  issued  after  election  has  been  held,  since  the  writ  would 
be  futile  and  nugatory. 

Cited  in  Sharpe  v.  Engle,  3  Okla.  22,  41  Pac.  346,  dissenting  opinion  by  Mc- 
Atee,  J.,  to  point  that  mandamus  will  not  issue  to  compel  levy  of  tax  after 
time  fixed  therefor  by  statute  has  expired. 

Mandanftuii  mnst  be  Issned  aa  prayed. 

Approved  in  Upshur  v.  Baltimore,  94  Md.  760,  51  Atl.  953,  holding  mandamus 
must  issue  as  prayed,  if  issued  at  all. 
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20  L.  R.  A.  94,  SOLLERS  v.  SOLLERS,  77  Md.   148,  39  Am.  St.  Rep.   404, 

26   Atl.    188. 
Rlvl&t  of  flshery. 

Cited  in  notes  (39  L.  R.  A.  583)  on  governmental  control  over  right  of  fish- 
ery;   (60  L.  R.  A.  512)  on  right  to  fish. 

20  L.  R.  A.  96,  MARKLAND  v.  McDANIEL,  51  Kan.  350,  32  Pac.  1114. 
WalTer  of  demiind  and  notice. 

Approved  in  Quaintance  v.  Goodrow,  16  Mont.  378,  41  Pac.  76,  holding  assur- 
ance by  indorser  before  maturity  that  he  will  pay  note,  waiver  of  demand  and 
notice. 
Refusal    of    Inntrnctlon. 

Approved  in  State  v.  Lindgrove,  1  Kan.  App.  58,  41  Pac.  688,  holding  instruc- 
tion inapplicable  to  the  facts  properly  refused. 

20  L.  R.  A.  97,  DEMAREE  v.  SCATES,  50  Kan.  275,  34  Am.  St  Rep.  113,  32 

Pac.   1123. 
Eligibility  to  ofllce. 

Approved  in  Kirkpatrick  v.  Brownfield,  97  Ky.  566,  29  L.  R.  A.  705,  53 
Am.  St.  Rep.  422,  31  S.  W.  137,  holding  "eligible"  means  legally  qualified; 
Opinion  of  Justices,  95  Me.  587,  51  Atl.  224,  holding  office  holder  need  not 
resign  his  office  before  election  to  the  legislature. 

Cited  in  footnotes  to  Kirkpatrick  v.  Brownfield,  29  L.  R.  A.  703,  which  holds 
certificate  of  eligibility  to  office,  obtained  after  election,  sufficient;  State  ex 
rel.  Thompson  v.  McCallister,  24  L.  R.  A.  343,  which  upholds  legislative  power 
to  prescribe  qualifications  for  office;  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R. 
A.  446,  which  holds  ineligibility  of  successful  candidate  does  not  entitle  de- 
feated candidate  to  office. 

20  L.  R.  A.  101,  VELTEN  v.  CARMACK,  23  Or.  282,  31  Pac.  658. 
Sole   deed  of  married   fvoman. 

Approved  in  Howell  v.  Folsom,  38  Or.  189,  84  Am.  St.  Rep.  785,  63  Pac 
116,  holding  married  woman  may  sell  or  convey  property  by  sole  deed. 

Parol  evidence  of  conalderatlon. 

Cited  in  Columbia  Nat.  Bank  v.  Baldwin,  64  Neb.  747,  90  N.  W.  890,  susUin- 
ing  admissibility  of  parol  evidence  by  grantee  to  show  that  actual  consideration 
was  difTerent  from  one  expressed  in  deed  assailed  as  fraudulent;  Hall  v.  McNal- 
ly,  23  Utah,  610,  65  Pac.  724,  holding  parol  evidence  admissible  of  agreement 
whereby  one  of  parties  to  written  agreement  for  sale  of  land  was  to  pay  another 
specified  commission  out  of  consideration  named. 

Cited  in  footnotes  to  Baird  v.  Baird,  28  L.  R.  A.  375,  which  holds  admissi- 
ble, evidence  of  lack  of  consideration  for  mortgage;  Baum  v.  Lynn,  30  L.  R.  A. 
441,  which  denies  admissibility  of  parol  evidence  as  to  consideration  of  deed 
expressly  made  for  settlement  of  specified  claims;  Johnson  v.  Elmen,  52  L. 
R.  A.  162,  which  holds  admissible,  oral  evidence  of  promise  to  assume  pay- 
ment of  certain  liens  by  grantee  in  deed  with  covenant  against  encumbrances. 

Cited  in  note  (29  L.  R.  A.  737)  on  receipt  as  evidence  of  payment  as  against 
third  parties. 
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20  L.  R.  A.  115,  SMITH  v.  FARRA,  21  Or.  395,  28  Pac.  241. 
ComproBiliie   a«   conaldenttlon    for   promliie   to   pay. 

Approved  in  McGlynn  v.  Scott,  4  N.  D.  24,  68  N.  W.  460,  holding  compro- 
mise of  bona  fide  dispute  good  consideration  for  promise  of  other  party  to  pay 
8um  of  money;  Melcher  v.  Insurance  Co.  07  Me.  517,  55  Atl.  411,  holding  sur- 
render of  groundless  claim,  known  by  both  parties  to  be  unenforceable,  not  suffi- 
cient consideration  for  promise  is  pay  money  in  settlement  thereof;  Goltra  v. 
Penland,  42  Or.  24,  69  Pac.  925,  sustaining  admissibility  of  evidence  of  unli- 
quidated claim  as  basis  of  settlement  alleged  in  complaint. 

20  L.  R.  A.  118,  DOUGLASS  v.  PHEXIX  INS.  CO.  138  N.  Y.  209,  34  Am.  St. 
Rep.   448,   33   N.   E.   938. 

Abatement  becanne  of  pendency  of  another  anlt. 

Approved  in  Sandwich  Mfg.  Co.  v.  Earl,  56  Minn.  396,  57  N.  W.  938,  and  Hill 
V.  Hill,  51  S.  C.  137,  28  S.  E.  309,  holding  pendency  of  another  suit  in  for- 
eign jurisdiction  not  ground  for  abatement  of  subsequent  suit  in  dome?tic  forum; 
Sargent  v.  Sargent  Granite  Co.  6  Misc.  386,  26  X.  Y.  Supp.  737,  holding  that 
pendency  of  foreign  attachment  suit  not  being  in  personam  is  not  pleadable 
in  abatement  of  subsequent  action  in  state  for  same  cause. 

Cited  in  Sargent  v.  Sargent  Granite  Co.  6  Misc.  387,  26  N.  Y.  Supp.  737,  to 
point  that  trial  of  second  suit  may  be  stayed  on  application  of  defendant  until 
determination   of  suit  pending  in  another  jurisdiction. 

Cited  in  footnote  to  Sulz  v.  Mutual  Reserve  Fund  Life  Asso.  28  L.  R.  A. 
379,  which  holds  pending  action  on  policy  by  administrator  in  state  where  in- 
sured died  a  bar  to  action  by  widow  in  state  of  home  office. 

ConclnslTeneM   of   forelgrn   varnlabment. 

Cited  in  footnote  to  O'Connor  v.  Walter,  23  L.  R.  A.  650,  which  holds  gar- 
nishment of  wages  in  other  state  by  assignee  of  claim  against  employer  not  con- 
clusive as  between  assignor  and  employee. 

Rlarbt  to  varnlab  or  attacb  a«  affected  by  realdenoe. 

Approved  in  Wood  v.  Furtick,  17  Misc.  562,  40  N.  Y.  Supp.  687,  Affirming  16 
Misc.  686,  38  N.  Y.  Supp.  174,  holding  fire  insurance  due  from  foreign  corpo- 
ration to  nonresident  cannot  be  attached  by  resident  creditor;  Everett  v. 
Connecticut  Mut.  L.  Ins.  Co.  4  Colo.  App.  514,  36  Pac.  616,  holding  debt  due 
from  foreign  corporation  to  nonresident  debtor  not  subject  to  garnishment  by 
service  of  process  upon  agent  of  company;  Strause  Bros.  v.  JFAna,  F.  Ins.  Co.  126 
N.  C.  229,  48  L.  R.  A.  454,  footnote  p.  452,  35  S.  E.  471,  holding  debt  of  insur- 
ance company  for  loss  in  other  state  is  without  situs  for  garnishment  purposes 
in  third  state  where  company  has  agent;  National  Bank  v.  Furtick,  2  Marv. 
(Del.)  53,  44  L.  R.  A.  118,  69  Am.  St.  Rep.  99,  42  Atl.  479,  holding  demand 
against  foreign  insurance  company  has  no  situs  in  state  where  it  has  an  agency, 
when  demand  is  due  nonresident  for  loss  sustained  and  payable  in  another  state; 
Morawetz  v.  Sun  Ins.  Office,  96  Wis.  180,  65  Am.  St.  Rep.  43,  71  N.  W.  109, 
holding  claim  of  nonresident  against  foreign  insurance  company  for  loss  sus- 
tained in  another  state  not  subject  to  garnishment  by  resident  creditor;  Allen 
V.  United  Cigar  Stores  Co.  39  Misc.  501,  80  N.  Y.  Supp.  401,  holding  void, 
attachment  by  foreign  corporation  of  debt  due  a  nonresident  from  foreign  cor- 
poration; Blanc  V.  Tennessee  Coal,  Iron  &  R.  Co.  2  App.  Div.  252,  37  X.  Y.  Supp. 
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906,  holding  void,  attachment  of  debt  levied  in  foreign  state  in  which  neither 
debtor  nor  creditor  were  domiciled;  India  Rubber  Co.  v.  Katz,  65  App.  Div. 
352,  72  N.  Y.  Supp.  658,  holding  foreign  corporation  doing  business  within  state, 
a  resident,  so  that  debt  due  by  it  to  foreign  corporation  is  subject  to  attach- 
ment; Swedish- American  Nat.  Bank  v.  Bleocrker,  72  ^Minn.  300,  4*Z.  L.  R.  A.  287, 
71  Am.  St.  Rep.  492,  75  N.  W.  740,  holding  debt  not  subject  to  garnishment  when 
neither  debtor  nor  creditor  reside  in  state,  and  the  indebtedness  neither  arose 
nor  was  payable  therein;  Reirners  v.  Seatco  Mfg.  (^o.  30  L,  R.  A.  366,  17  C. 
C.  A.  230,  37  U.  S.  App.  420,  70  Fed.  575,  holding  debt  has  no  situs  for  pur- 
pose of  garnishment  in  state  in  which  nil  parties  are  nonresidents,  although 
garnishee  is  foreign  corporation  which  by  suit  is  subject  to  garnishment. 

Cited  in  Ashley  v.  Quintard,  90  Fed.  92,  holding  shares  of  stock  of  foreign 
corporation  o\nied  by  resident  in  one  state  not  subject  to  garnishment  in  third 
state  in  which  corporation  transacts  business,  where  process  is  served  on  its 
agent  personally  and  on  the  stockholder  by  publication;  Louisville  &,  N.  R-  Co.  ▼. 
Nash,  118  Ala.  487,  41  L.  R.  A.  333,  footnote  p.  331,  72  Am.  St.  Rep.  181,  23 
So.  825,  holding  garnishment  of  debt  due  nonresident  not  personally  served  in 
state  invalid;  Stewart  v.  Northern  Assur.  Co.  45  W.  Va.  744,  44  L.  R.  A.  105, 
32  S.  E.  218,  dissenting  opinion  by  Brannon,  J.,  to  point  that  test  of  jurisdiction 
is  whether  court  had  control  over  garnishee  debtor  within  its  territory. 

Cited  in  footnotes  to  Neuf elder  v.  German  American  Ins.  Co.  22  L.  R.  A. 
287,  which  holds  fund  kept  by  foreign  insurance  company  in  own  state  for 
payment  of  losses  there  and  elsewhere,  subject  to  garnishment:  Root  v.  Davis, 
23  L.  R.  A.  445,  which  authorizes  garnishment  on  service  by  publication  of  debt 
due  from  resident  to  nonresident  of  county;  Wyeth  Hardware  k  Mfg.  Co.  v. 
Lang,  27  L.  R.  A.  651,  which  sustains  garnishment  of  debt  due  to  nonresident; 
Lancashire  Ins.  Co.  v.  Corbetts,  30  L.  R.  A.  640,  which  authorizes  garnishment 
of  foreign  corporation  for  debt  due  nonresident;  Pennsylvania  R.  Co.  v.  Rogers, 
62  L.  R.  A.  178,  holding  nonresident  creditors,  doing  business  in  state  to  such 
extent  as  to  become  domiciled  therein,  subject  to  garnishment  therein. 

Cited  in  note  (55  L.  R.  A.  805)  on  attachment  of  shares  of  stock  |n  foreign 
corporation. 

Criticized  in  Mooney  v.  Buford  &  G.  Mfg.  Co.  18  C.  C.  A.  428,  34  U.  S.  App. 
581,  72  Fed.  38,  holding,  when  tangible  property  has  not  been  attached,  jurisdic- 
tion depends,  not  upon  situs  of  debt,  but  upon  service  of  process  on  debtor. 

Criticized  and  distinguished  in  National  F.  Ins.  Co.  v.  Chambers,  53  N.  J. 
Eq,  489,  32  Atl.  663,  holding  corporation  may  have  several  domicils  for  pur- 
pose  of   suit. 

Sltna  of  debt. 

Approved  in  Ward  v.  Boyce,  152  N.  Y.  204,  36  L.  R.  A.  654,  46  N.  E^  180, 
Affirming  80  Hun,  603,  30  N.  Y.  Supp.  491,  holding  courts  of  residence  of  maker 
of  note  belonging  to  nonresident,  without  jurisdiction  to  make  decree  affect- 
ing its  title  or  ownership;  Carr  v.  Corcoran,  44  App.  Div.  98,  60  N.  Y.  Supp. 
763,  holding  court  cannot  acquire  jurisdiction  in  attachment  proceedings,  unless 
res  is  actually  or  constructively  within  jurisdiction;  Central  Trust  Co.  v.  Chat- 
tanooga, R.  &  C,  R.  Co.  68  Fed.  689,  holding  that  for  purpose  of  jurisdiction 
debt  follows  creditor  and  his  domicil;  Central  Trust  Co.  v.  Chattanooga,  K, 
&  C.  R.  Co.  68  Fed.  690,  holding  actual  or  constructive  presence  of  property 
within  jurisdiction  necessary  to  garnishment. 
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Cited  in  footnote  to  Tootle  v.  Coleman,  57  L.  R.  A.  120,  which  holds  right  to 
garnisli  debtor  not  limited  to  situs  of  chose  in  action. 

Distinguished  in  Lancaster  v.  Spotswood,  41  Misc.  20,  83  N.  Y.  Supp.  572, 
denying  motion  to  vacate  attachment  of  debt  due  nonresidents  by  foreign  cor- 
poration, when  debt  arose  out  of  contract  made  and  payable  within  state. 

Disapproved  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  4S6,  41  L.  R.  A. 
333,  72  Am.  St.  Rep.  181,  23  So.  825,  holding  situs  of  debt  is  at  domicil  of  cred- 
itor  for  purpose  of  garnishment. 
Benefit  of  denial  in  otl&er  part  of  ans^ver. 

Approved  in  Delaney  v.  Miller,  84  Hun,  246,  32  N.  Y.  Supp.  505,  and  Wiley 
V.  Rouse's  Point,  86  Hun,  497,  33  N.  Y.  Supp.  773,  holding  denials  in  other 
parts  of  answer  not  available  on  demurrer  to  separate  answer;  Jorgensen  v.  Re- 
formed Low  Dutch  Church,  7  Misc.  3,  27  N.  Y.  Supp.  318,  holding  on  de- 
murrer defense  cannot  be  aided  by  allegation  in  distinct  and  independent  de- 
fense; Craft  V.  Brandow,  24  Misc.  308,  62  N.  Y.  Supp.  1078,  holding  on  de- 
murrer to  affirmative  defense,  defendant  not  entitled  to  benefit  of  denials  in 
another  part  of  answer  unless  incorporated  in  affirmative  defense  by  reference; 
Eells  V.  Dumary,  84  App.  Div.  107,  82  N.  Y.  Supp.  531,  holding  that  in  de- 
termining sufficiency  of  affirmative  defense  on  demurrer,  all  allegations  of  com- 
plaint must  be  treated  as  admitted  unless  denied  in  affirmative  defense;  Ix^y 
Courts  Realty  Co.  v.  Morton,  73  App.  Div.  338,  76  N.  Y.  Supp.  687,  holding 
failure  to  deny  allegation  of  breach  of  contract  admits  it,  and  denials  in  other 
parts  of  answer  cannot  be  considered;  Blumenfeld  v.  Stine,  42  Misc.  412,  87 
N.  Y.  Supp.  81,  holding  denials  in  preceding  paragraphs  of  answer  constitute 
no  part  of  separate  defense  subsequently  set  forth. 

Cited  in  Bernascheff  v.  Roeth,  34  Misc.  589,  70  N.  Y.  Supp.  369,  holding  on  de- 
murrer to  answer,  an  affirmative  defense  cannot  be  aided  by  denials  in  another 
part  of  answer  unless  incorporated  in  defense  by  reference;  People  ex  rel.  Mc- 
Enroe v.  Wells,  89  App.  Div.  92,  85  N.  Y.  Supp.  438,  and  Blaut  v.  Blaut,  41 
Misc.  573,  85  N.  Y.  Supp.  146,  holding  defendant  setting  forth  affirmative  de- 
fense not  entitled  to  benefit  of  denials  made  elsewhere  in  answer,  unless  incor- 
porated in  affirmative  defense;  Dinkel spiel  v.  New  York  Evening  Journal  Pub. 
Co.  42  Misc.  76,  85  N.  Y.  Supp.  670,  holding  general  denial  of  allegations  of 
complaint  not  proper  part  of  defense  of  privilege,  in  action  for  libel;  Kraus  v. 
Agnew,  80  App.  Div.  5,  80  N.  Y.  Supp.  518,  dissenting  opinion  by  Laughlin,  J., 
to  point  that  general  denial  in  pleading  cannot  be  considered  on  demurrer  to 
separate  answer. 
stockholder'!!  liability   nnder  forelarn  atatnte. 

Approved  in  Marshall  v.  Sherman,  148  N.  Y.  25,  34  L.  R.  A.  766,  51  Am.  St. 
Rep.  654,  42  N.  E.  419,  holding  liability  of  stockholder  in  foreign  corporation 
under   foreign   statute  can  only  be  enforced  in  domicil  of  corporation. 
Denial  In  defense. 

Cited  in  Staten  Island  Midland  R.^  Co.  v.  Hinchcliflfe,  34  Misc.  51,  68  N.  Y. 
Supp.  556,  holding  denial  can  have  no  place  in  defense  and  should  be  strick- 
en out. 
Allegation  of  legral  conelnslon. 

Approved  in  Sargent  v.  Sargent  Granite  Co.  6  Misc.  385,  26  N.  Y.  Supp.  737, 
holding  allegation  that  in  action  in  specified  court  plaintiff  attached  defend- 
ant's property  states  a  legal  conclusion  not  admitted  on  demurrer. 
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Snfllclency  on  demurrer. 

Approved  in  Carter  v.  Eighth  Ward  Bank,  33  Misc.  131,  67  N.  Y.  Supp.  300, 
holding  sufficiency  of  defense  on  demurrer  tested  by  asking  whether  matter 
pleaded  aside  from  denials  is  a  defense  to  material  allegations  of  complaiat 
considered  as  true. 

JuUgmetkt    on'  pleadlnarii. 

Cited  in  Esmond  v.  Seeley,  28  App.  Div.  295,  51  N.  Y.  Supp.  36,  holding  m.> 
tion  for  judgment  on  pleadings  properly  denied  where  nonpayment  is  averrtrl 
in  complaint  and  expressly  controvere^J  in  answer,  and  payment  pleaded. 

20  L.  R.  A.  123,  OCEAN  S.  S.  CO.  v.  WAY,  90  Ga.  747,  17  S.  E.  57. 
Adopted   construction   of  statute. 

Cited  in  Mathis  v.  Western  U.  Teleg.  Co.  94  Ga.  341,  47  Am.  St.  Rep.  167.  21 
S.  E.  564,  holding  that  in  adopting  legislation  of  another  state,  its  decisions  arc 
adopted  only  so  far  as  they  construe  and  interpret  language  used  in  statute. 

20  L.  R.  A.  126,  LAKE  ROLAND  ELEV.  R.  CO.  v.  BALTIMORE,  77  Md.  352, 

26  Atl.  610. 
Repeal  of  francklse. 

Approved  in  United  R.  &  Electric  Co.  v.  Hayes,  92  Md.  497,  48  Atl.  364,  hold- 
ing grant  of  franchise  to  lay  tracks  revocable;  Chesapeake  &  P.  Teleph.  Co.  v. 
Baltimore,  89  Md.  710,  43  Atl.  784,  holding  ordinance  authorizing  laying  wire^ 
in  conduits  upon  conditions  which  have  been  performed,  and  which  ordinances 
have  been  ratified  by  legislature,  not  subject  to  repeal. 

Cited  in  Baltimore  Trust  &  G.  Co.  v.  Baltimore,  64  Fed.  160,  holding  ordi- 
nance authorizing  railway  to  lay  tracks  in  street,  and  on  which  it  has  acted,  i* 
contract  which  cannot  l)e  impaired  by  repeal  of  ordinance. 

Cited  in  footnote  to  Belleville  v.  Citizens*  Horse  R.  Co.  26  L.  R.  A.  681,  which 
holds  mere  license  given  to  street  railway  company  by  consent  to  use  streets  for 
track's. 

Cited  in  note  (50  L.  R.  A.  146,  148,  149)  on  privilege  of  using  streets  as  a  con- 
tract, within  constitutional  provision  against  impairing  obligation  of  contracts. 

Disapproved  in  Baltimore  Trust  &  G.  Co.  v.  Baltimore,  64  Fed.  160,  holding 
privilege  granted  to  street  railway  to  construct  and  operate  road,  and  accepted 
by  it,  constitutes  contract  which  cannot  be  impaired  by  a  repealing  ordinance: 
Africa  v.  Knoxville,  70  Fed.  737,  holding  franchise  to  operate  railroad  in  streets 
of  city,  and  accepted  by  company,  cannot  be  revoked  by  city. 

Validity  of  ordinance. 

Cited  in  footnote  to  Belling  v.  Evansville,  35  L.  H.  A.  272,  which  refuses  to 
hold  void,  ordinance  prohibiting  maintenance  of  slaughterhouse  within  city  .when 
authorized  by  statute. 

Control    over    streets. 

Approved  in  Westport  v.  Mulholland,  84  Mo.  App.  324,  holding  railway  operat- 
ing road  over  highway  thereafter  included  within  city  subject  to  municipal  regu- 
ju,tions  as  to  digging  in  highway. 

Cited  in  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  26  L.  R.  A.  675,  12  C.  C. 
r^.  373,  22  U.  S.  App.  570,  64  Fed.  637,  to  point  where  power  of  controlling  streets 

ill  not  support  consent  to  their  use  in  perpetuity  or  for  term  of  years;  State 
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«9  rel.  Laclede  Gaslight  Co.  v.  Murphy,  130  Mo.  23,  31  L.  R.  A.  809,  31  S.  W.  694, 
holding  right  to  lay  electric  wires  in  street  under  franchise  to  lay  fixtures  for 
lighting  subject  to  municipal  control,  especially  when  franchise  was  given  before 
use  of  electricity  for  lighting;  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118 
Iowa,  298,  92  N.  W.  79,  holding  right  of  railway  company  in  streets,  through 
ordinance,  subject  to  indefeasible  right  of  municipality  to  control  use  of  streets; 
Charles  Simon's  Sons  Co.  v.  Maryland  Teleph.  &  Teleg.  Co.  (Md.)  63  L.  R.  A. 
735,  57  Atl.  193,  sustaining  regulation  of  telephone  rates  as  condition  to  use  of 
streets  by  telephone  company,  by  municipality  having  statutory  authority  to 
reflate  use  of  streets  as  to  telephone  wires. 

Cited  in  footnotes  to  Des  Moines  City  R.  Co.  v.  Des  Moines,  26  L.  R.  A.  767, 
which  denies  right  to  compel  removal  of  street  railway  from  center  to  side  of 
street;  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  36  L.  R.  A.  45,  which 
denies  city's  right  to  prevent  relaying  of  street  railway  tracks  by  company  whose 
franchise  not  declared  forfeited. 
Enjolnlnir  railvray  am  nuisance. 

Cited  in  Poole  v.  Falls  Road  Electric  R.  Co.  88  Md.  638,  41  Atl.  1069,  holding 
construction  of  railway  in  street  so  narrow  that  in  places  there  will  not  be  room 
for  vehicles  to  pass  between  the  curb  line  and  tracks  not  public  nuisance. 
Reneival    of   eontract. 

Approved  in  Bear  Creek  Fertilizer  Co.  v.  Baltimore,  87  Md.  94,  39  Atl.  550, 
holding  contractor  for  removal  of  night-soil  under  ordinance  providing  contract 
shall  continue  for  definite  term  with  privilege  of  renewal,  is  entitled  to  renewal 
of  contract  until  ordinance  is  changed. 

20  L.  R.  A.  136,  UNION  SCHOOL  FURNITURE  CO.  v.  SCHOOL  DIST.  NO.  60, 

50  Kan.  727,  32  Pac.  368. 
Mnmiclpal   liability    for    -vrork   dome    or   materials    fnrnislfted. 

Approved  in  McClure  Bros.  v.  School  District,  79  Mo.  App.  87,  holding  school 
district  liable  for  reasonable  value  of  material  used  for  its  benefit  by  school 
board  authorized  to  build  schoolhouse. 

Distinguished  in  Hovey  v.  Wyandotte  County,  56  Kan.  581,  44  Pac.  17,  holding 
county  not  liable  for  value  of  work  done  in  improving  roads  under  void  statute. 

20  L.  R.  A.  138,  MITCHELL  v.  BRADSTREET  CO.  116  Mo.  226,  38  Am.  St.  Rep. 

592,  22  S.  W.  358,  724. 
Publication  libelous  per  ae. 

Approved  in  Bee  Pub.  Co.  v.  World  Pub.  Co.  59  Neb.  719,  82  N.  W.  28,  holding 
charge  of  insolvency  libelous  per  ae;  Minter  v,  Bradstreet  Co.  174  Mo.  486,  73 
S.  W.  668,  holding  false  report  made  by  agent  to  mercantile  agency,  affecting 
merchant's  credit,  actionable  per  ae. 

Cited  in  Ferguson  v.  Evening  Chronicle  Pub.  Co.  72  Mo.  App.  465,  to  point 
that  application  libelous,  although  not  charging  offense,  when  it  exposes  person 
to  contempt,  hatred,  scorn,  or  ridicule. 

Cited  in  footnote  to  Dun  v.  Weintraub,  60  L.  R.  A.  670,  as  to  libel  of  mer- 
chant. 
Implication  of  malice. 

Approved  in  Jones  v.  Murray,  167  Mo.  47,  66  S.  W.  981,  holding  where  appli- 
cation libelous  per  ae  law  implies  malice. 
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Cited  in  Callahan  v.  Ingram,  122  Mo.  370,  43  Am,  St.  Rep.  583,  26  S.  W.  1020, 
to  proposition  that  law  implies  malice  when  words  spoken  are  false  and  action- 
able in  themselves. 

Dellnltioii   of   Insolvency. 

Approved  in  Moore  v.  Carr,  65  Mo.  App.  70,  holding  insolvency  means  inabilitr 
to  pay  debts  when  they  fall  due  in  usual  course  of  business. 

Qnentioa    for  Jury. 

Approved  in  St.  James  Military  Academy  v.  Gaiser,  125  Mo.  527,  28  L.  R.  A. 
676,  46  Am.  St.  Rep.  502,  28  S.  W.  851,  holding  justification  of  public  opiniur. 
that  academy  is  harmful  to  moral  interests,  on  ground  that  dancing  is  immoral 
question  for  jury. 

Direction   of  verdict. 

Cited  in  Heller  v.  Pulitzer  Pub.  Co.  153  Mo.  214,  54  S.  W.  457,  holding  court 
not  authorized  to  direct  verdict  in  libel  case. 

Fatlnre  to  grlve  Instrnction. 

Approved  in  McCloskey  v.  Pulitzer  Pub.  Co.  152  Mo.  348,  53  S.  W.  1087.  hold 
ing  court  which  has  properly  refused  instruction  incorrectly  defining  lib*»l  n'»t 
obliged  on  its  own  motion  to  define  libel  in  a  civil  case;  Minter  v.  Bradstre*-t 
Co.  174  Mo.  496,  73  S.  W.  668,  holding  that  it  is  not  duty  of  court  to  give  in 
structions  unless  asked  to  do  so;  First  Nat.  Bank  v.  Ragsdale,  171  Mo.  136,  71 
S.  W.  178,  holding  that  party  failing  to  ask  for  proper  instructions  cannot  com- 
plain if  instructions  given  do  not  cover  whole  case. 

Proof  of  areneral  Iomi  of  patronagre  nnder  allearatlon  of  loaa  of  1>aalme«s. 

Cited  in  Bee  Pub.  Co.  v.  World  Pub.  Co.  59  Neb.  720,  82  N.  W.  28,  to  point 
that  under  allegation  of  loss  of  business  because  of  libel,  general  loss  of  patroL- 
age  may  be  shown  without  naming  particular  customers. 

PrlvlleflTCd   commnnicatlon. 

Cited  in  footnote  to  Douglass  v.  Daisley,  57  L.  R.  A.  475,  which  denies  privi- 
lege, as  matter  of  law,  to  communication  by  commercial  agency  that  assignor  to 
secure  indorser  had  made  assignment  for  creditors. 

20  L.  R.  A.  143,  O'SULLIVAN  v.  PEOPLE,  144  111.  604,  32  N.  E.  192, 
Abatement   by   deatk   of   party. 

Cited  in  Coughlin  v.  People,  144  111.  144,  19  L.  R.  A.  60,  33  N.  E.  1,  as  holdinrr 
death  of  accused  pending  writ  of  error  from  judgment  of  conviction  and  sentence 
to  imprisonment  abates  writ;  State  v.  Martin,  30  Or.  110,  47  Pac.  196,  holding: 
personal  representative  of  one  who  dies  pending  appeal  from  judgment  of  convic- 
tion cannot  prosecute  appeal,  although  there  is  a  judgment  for  costs  enforceabU* 
against  estate;  State  v.  Lambert,  52  W.  Va.  250,  43  b.  E.  176,  holding  that  court 
will  not  decide  questions  rendered  unnecessary  by  extinguishment  of  cause. 

Cited  in  footnotes  to  Begbie  v,  Begbie,  49  L.  R.  A.  141,  which  holds  power  of 
court  over  costs  terminated  by  abatement  of  divorce  proceeding  by  appellant" s 
death;  Ex  parte  Massie,  56  L.  R.  A.  671,  which  holds  void,  judgment  renden^-l 
after  death  of  defendant  though  on  same  day. 

Cited  in  note  (49  L.  R.  A.  175)  on  efifect  of  judgment  entered  against  dead 
person. 
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ESsmtry    of    Jnderment    nunc    pro    tunc. 

Approved  in  Linn  v.  Brecher,  90  111.  App.  8,  holding  judgment  may  be  entered 
nrtinc  pro  tunc  as  to  the  time  of  return  of  verdict,  where  defendant  dies  pending 
motion  for  new  trial,  which  is  denied. 

20    L.  R.  A.  151,  ACADEMY  OF  RICHMOND  COUNTY  v.  AUGUSTA,  90  Ga. 
634,  17  S.  E.  61. 

*I*a.xation  of  property. 

Approved  in  Brand  v.  Lawrenceville,  104  Ga.  496,  30  S.  E.  954,  holding  money, 
notes,  and  accoimts  of  residents  taxable  by  town. 

Cited  in  footnotes  to  Minneapolis  &  N.  Elevator  Co.  v.  Traill  County,  50  L.  R. 
A.  267,  which  sustains  statute  taxing  grain  in  elevators,  etc.,  in  proprietor's 
name;  Myers  v.  Baltimore  County,  34  L.  R.  A.  309,  which  sustains  taxation  of 
a,vorage  amount  of  live  stock  received  weekly  by  dealers. 

Cited  in  note  (23  L.  R.  A.  808)  on  municipal  assessment  of  street  property. 

•^— In  hands  of  trnstees. 

Approved  in  State  v.  Willard,  77  Minn.  195,  79  N.  W.  829,  holding  personal 
property  held  by  trustee  properly  taxed  at  his  domicil ;  Mackay  v,  San  Francisco, 
1 28  Cal.  684,  61  Pac.  382,  holding  interest  of  nonresident  trustee  not  taxable 
Avithin  state;  Walla  Walla  v.  Moore,  16  Wash.  341,  58  Am.  St.  Rep.  31,  47  Pac. 
753,  holding  personal  property  in  hands  of  trustees  taxable  in  township  in  which 
they  reside. 

Cited  in  footnotes  to  Detroit  v.  Lewis,  32  L.  R.  A.  439,  which  sustains  right  of 
legislature  to  tax  credits  in  hands  of  resident  trustees  in  trust  for  nonresi- 
dents; Re  Houdayer,  34  L.  R.  A.  235,  which  holds  nonresident's  money  mingled 
'with  trust  funds  in  bank,  subject  to  transfer  tax;  Schmidt  v.  Failey,  37  L.  R. 
A.  442,  which  holds  money  in  receiver's  hands  taxable  in  state,  though  largely 
paid  over  by  receivers  in  other  states;  Augusta  v.  Kimball,  41  L.  R.  A.  475, 
-which  holds  nonresident  trustees  not  taxable  on  property  held  by  them  outside 
of  state. 

20  L.  R,  A.  159,  TEMPLE  v.  NORRIS,  53  Minn.  286,  65  N.  W.  133. 

20  L.  R.  A.  161,  MOUNDSVILLE  v.  OHIO  RIVER  R.  CO.  37  W.  Va.  92,  16  S. 

E.  514. 
ObMtrnctlon    or    improvement    of    public    hturh^vay. 

Approved  in  State  v.  Dry  Fork  R.  Co.  50  W.  Va.  237,  40  S.  E.  447,  holding  in- 
dictment of  railroad,  charging  unlawful  obstruction  of  highway,  not  bad  for 
failure  to  negative  authorization  of  company  to  construct  track;  State  v.  Elk 
Island  Boom  Co.  41  W.  Va.  799,  24  S.  E.  590,  holding  boom  company  which  un- 
reasonably or  unnecessarily  obstructs  ordinary  use  of  river  which  is  a  public 
highway  may  be  indicted  therefor;  !Mason  v.  Ohio  River  R.  Co.  61  W.  Va.  188, 
41  S.  E.  418,  holding  mandamus  or  mandatory  injunction  lies  to  compel  railroad 
company  to  so  use  highway  as  not  to  destroy  or  impair  its  use  by  public;  State 
V.  Monongahela  River  R.  Co.  37  W.  Va.  109,  16  S.  E.  519,  and  State  v.  Ohio 
River  R.  Co.  38  W.  Va.  244,  18  S.  E.  582,  holding  railroad  company  which  fails 
to  restore  highway  to  its  former  condition,  guilty  of  maintaining  a  nuisance  for 
which  it  may  be  indicted. 
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Injnnctlve  relief. 

Approved  in  Bienville  Water  Supply  Co.  v.  Mobile,  112  Ala.  166,  33  L.  B.  A. 
61,  57  Am.  St.  Rep.  28,  20  So.  742/  holding  water  company  will  be  enjoined  from 
shutting  off  supply  for  public  purposes,  to  enforce  disputed  demand  under  its 
contract  with  city.  • 

Cited  in  Alcorn  v.  Alcorn,  76  Miss.  922,  25  So.  877,  to  point  that  mandatoiy 
injunction  may  be  granted  prior  to  hearing,  where  exigency  is  great;  Chicago.  L 
&  L.  R,  Co.  v.  State,  158  Ind.  195,  63  N.  E.  224,  sustaining  court's  authority  to 
particularly  direct  by  mandamus  manner  in  which  railway  company  must  restore 
highway  at  crossing. 

Cited  in  footnotes  to  Lynch  v.  Union  Inst,  for  Savings,  20  L.  R.  A.  842.  whicL 
denies  right  to  enforce  restoration  of  leased  premises  to  former  condition  bj 
mandatory  injunction;  Central  Trust  Co.  v.  Moran,  29  L.  R.  A.  212,  which  an 
thorizes  grant  of  injunctions  mandatory  in  substance;  Weinstock  v.  Mark.«,  3i»"» 
L.  R.  A.  182,  which  authorizes  mandatory  injunction  to  compel  person  to 
distinguish  place  of  business  from  another's;  Cass  v.  Metropolitan  West  Sil*^ 
Elev.  R.  Co.  39  L.  R.  A.  711,  which  authorizes  injunction  to  compel  restoratics 
by  railroad  company  of  part  of  building  removed  without  making  compensa- 
tion; Welty  v.  Jacobs,  40  L.  R.  A.  98,  which  denies  injunction  against  letting 
rival  company  have  theater  in  breach  of  agreement;  Standard  Fashion  Co.  \. 
Siegel-Cooper  Co.  43  L.  R.  A.  854,  which  authorizes  injunction  against  depart- 
ment store  violating  contract  giving  exclusive  right  to  sell  certain  article  iu 
store. 

Cited  in  notes    (44  L.  R.  A.   568)    on 
nuisances  by  railroad  and  electrical  companies;    (51  L.  R.  A.  661)    on  right 
municipality  to  maintain  suit  to  enjoin  or  abate  nuisances. 

Distinguished  in  Franklin  Fire  Proofing  Co.  v.  Dallas,  29  Tex.  Civ.  App. 
451,  68  S.  W.  820,  denying  city  mandatory  injunction  against  contractor,  com- 
pelling him  to  repair  defects  in  streets  improved  by  him,  when  he  is  bound 
by  bond  to  do  so. 

• 

20  L.  R.  A.  172,  CONNELL  v.  WESTERN  U.  TELEG.  CO.  116  Mo.  34,  38  Am. 

St.  Rep.  576,  2S  S.  W.  345. 
Mental   mifferlnflr   due   to   failure    to    dellT-er   teleflrram. 

Approved  in  Lewis  v.  Western  U.  Teleg.  Co.  57  S.  C.  331,  35  S.  E.  556,  and 
Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  39  L.  R.  A.  466,  footnote  p.  463,  43 
S.    W.    905,    holding    damages    for    mental    anguish,    independent    of    physical 
injury,  not  recoverable  for  delay  in  delivering  telegram;  Western  U.  Teleg.   Co. 
V.  Ferguson,  157  Ind.  76,  54  L.  R.  A.  850,  footnote  p.  846,  60  N.  E.  674;  Francis 
V.  Western  U.  Teleg.  Co.  58  Minn.  263,  25  L.  R.  A.  412,  footnote  p.  406,  49  Am. 
St.  Rep.  507,  59  N.  W.   1078;   Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  239. 
4  Inters.  Com.  Rep.  772,  37  Pac.  1087;   Summerfield  v.  Western  U.  Tel^.  Co. 
87  Wis.  10,  41  Am.  St.  Rep.  17,  57  N.  W.  973,— holding  that  mental  anguish 
due  to  failure  to  promptly  deliver  telegram  will  not  support  action;   Western 
U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  283,  126  Fed.  297,  denying  recovery  for  de 
lay   in   delivery   of   telegram,   causing   mental    anguish    unaccompanied   by   pe- 
cuniary loss  or  bodily  injury. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R,  A.  706,  which 
denies  recovery  for  mental  anguish  from  delay  in  delivering  telegram;    Inter- 
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national  Ocean  Teleg.   Co.  v.   Saunders,  21   L.  R.  A.  810,  which  holds  mental 
Bufiering   not  element  of   damage   for    failure   to   promptly   deliver   telegram; 
Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains  statute  ren- 
dering telegraph  companies  liable  for  delay  in  delivering  messages;   Cowan  v. 
Western  U.  Teleg.  Co.  64  L.  R.  A.  546,  holding  that  mental  anguish  will  sus- 
tain   action    for    failure    to    properly    transmit    telegram;    Western    U.    Tel^. 
Co.  V.  Crocker,  59  L.  R.  A.  398,  which  sustains  recovery  for  mental  anguish  for 
failure  to  promptly  deliver  telegram  announcing  serious  illness  of  grandchild. 
Disapproved  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A. 
73^  57  Am.  St.  Rep.  294,  62  N.  W.  1,  holding  damages  for  mentai  suffering,  in- 
dependent  of   physical   injury,   recoverable    for   negligence   in   delivery   of   tele- 
gram, character  of  which  is  known  to  telegraph  company. 

Recovery  for  mental  dlstreMi  unaccompanied  by  pbyslcal  Injury. 

Approved  in  Strange  v.  Missouri  P.  R.  Co.  61  Mo.  App.  592,  holding  dis- 
tress of  mind  or  fright,  without  physical  injury,  affords  no  ground  of  action; 
Grayson  v.  St.  Louis  Transit  Co.  100  Mo.  App.  72,  71  S.  W.  730,  denying  recov- 
ery for  pain  of  mind  from  insulting  language,  unconnected  with  bodily  injury; 
Barnett  v.  Chicago  &  A.  R.  Co.  75  Mo.  App.  454,  holding,  where  tort  not 
malicious,  superadded  disappointment  and  distress  not  sufficient  basis  for  puni- 
tive damages;  Snyder  v.  Wabash  R.  Co.  85  Mo.  App.  497,  holding  injury  to 
feelings,  not  accompanied  by  bodily  injury,  malice,  or  insult,  not  basis  of  dam- 
ages; Spohn  V.  Missouri  P.  R.  Co.  U6  Mo.  633,  22  S.  W.  690,  holding  damages 
not  recoverable  for  mental  anguish  alone,  unaccompanied  by  physical  suf- 
fering. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  26  Ind.  App.  219,  59  N.  E.  416, 
transferring  case  to  supreme  court  with  recommendation  to  change  rule  al- 
lowing recovery  for  mental  anguish  without  bodily  injury. 

Slcknem  as   pbysical   injury. 

Approved  in  Deming  v.  Chicago,  R.  I.  &  P.  R.  Co.  80  Mo.  App.  158,  holding 
sickness  resulting  from  fright  and  overtaiuition  of  strength,  due  to  defendant's 
negligence,  not  such  physical  injury  as  to  justify  damages  for  mental  suffering; 
Hickey  v.  Welch,  91  Mo.  App.  9,  holding  recovery  may  be  had  for  physical 
suffering  due  to  nervous  disease  resulting  from  fright  and  mental  anguish  oc- 
casioned by  tort. 

Cited  in  North  German  Lloyd  S.  S.  Co.  v.  Wood,  18  Pa.  Super.  Ct..  493, 
holding  mental  suffering  basis  of  damages  when  resulting  from  nervous  sick- 
ness constituting  physical  injury. 

20  L.  R.  A.  178,  CAZASSA  v.  CAZASSA,  92  Tenn.  573,  36  Am.  St.  Rep.   112, 

22  S.  W.  560. 
Advancement. 

Approved  in  Culberhouse  v.  Culberhouse,  68  Ark.  409,  59  S.  W.  38,  holding 
value  of  advancement  on  policy  of  insurance  should  be  estimated  as  of  time 
beneficial   interest   accrued. 

Cited  in  footnote  to  Rhea  v.  Bagley,  36  L.  R.  A.  86,  which  holds  conveyance 
to  minors  at  request  of  their  father,  who  purchased  property,  an  advancement, 
although  he  remains  in  possession  until  his  death. 
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20  L.  R.  A.  182,  BROWN  v.  COHN,  85  Wis.  1,  54  N.  W.  1101. 
Absence  of  seal  In  record  of  deed. 

Approved  in  Hiles  v.  Atlee,  90  WMs.  80,  02  N.  W.  940,  holding  tax  deed  not 
so  recorded  as  to  bar  redemption,  when  reeord  discloses  no  representation  of 
oflicial  seal. 

20  L.  R.  A.  185,  STATE  v.  BOSTON  CLUB,  45  La.  Ann.  585,'  12  So.  895. 
"Duty  of  social  clnb  to  take  ont  license. 

Approved  in  Manassas  Club  v.  Mobile,  121  Ala.  504.  26  So.  628,  holding  cluh 
selling  liquor  to  members  and  guests,  but  not  for  profit,  not  engaged  in  sellin^' 
witliin  statute  requiring  license;  State  v.  Austin  Club,  89  Tex.  26,  30  L.  R.  A. 
503,  33  S.  W.  113,  holding  incorporated  social  club  which  does  not  sell  lijuvr 
for  profit,  and  only  to  its  members,  not  engaged  in  selling  within  statute  imI••-»^ 
ing  tax  on   business   of  liquor   selling. 

Cited  in  footnotes  to  State  ex  rcL  Bell  v.  St.  Louis  Club,  26  L.  R.  A.  573. 
which  holds  distribution  of  liquor  among  members  by  social  club  not  a  suit-; 
People  V.  Adelphi  Club,  31  L.  R.  A.  510,  which  holds  distribution  of  liiiu -r 
by  social  club  to  members  not  illegal  sale;  State  ex  rel.  Stevenson  v.  Law  i 
Order  Club,  62  L.  R.  A.  885,  denying  right  of  incorporated  social  club  to  dis 
pense  liquor  to  members,  without  license,  by  device  to  evade  statute. 

Distinguished  in  State  ex  rel.  Bell  v.  St.  Louis  Club,  125  Mo.  330,  26  L.  R. 
A.  581,  28  S.  W.  604,  holding  distribution  of  liquors  among  members  of  social 
club  of  limited  membership  not  sale  requiring  it  to  take  out  license. 

Sunday  closlngT  law. 

Approved  in  State  v.  Gelpi,  48  La.  Ann.  521,  19  So.  468,  holding  social  club 
in  which  liquors  are  sold  within  statute  requiring  stores,  shops,  and  saloons 
to   close   on   Sunday. 

20  L.  R.  A.  192,  BARBOUR  v.  NATIONAL  EXCH.  BANK,  60  Ohio  St,  90,  33 

N.  E.  542. 
Rlffbt  of  set-off  as  affected  by  asslgrnment. 

Approved  in  St.  Paul  &  M.  Trust  Co.  v.  Leek,  57  Minn.  92,  47  Am.  St.  Rep. 
576,  58  N.  W.  82(5,  holding  right  of  equitable  set-off  existing  in  favor  of  debtor 
of  insolvent  not  atlected  by  latter's  assignment. 

TVbetber    action    to    recover    usurious    Interest    on    contract    or    tort. 

Cited  in  Clclhaus  v.  Allemania  Loan  &;  Bldg.  Asso.  4  Ohio  N.  P.  250,  court 
holding  it  not  authority  for  proposition  that  action  to  recover  usurious  intort-st 
paid  by  customer  to  bank  does  not  arise  on  contract. 

Effect  of   bank's  taking:  usurious  Interest. 

Cited  in  note  (56  L.  R.  A.  701)  on  forfeiture  or  other  effect  of  taking  or  re- 
serving illegal  interest  by  national  bank. 

20  L.  R.  A.  197,  MARION  v.  BOARD  OF  EDUCATION,  97  Cal.  606,  32  Pac 

643. 
Rlgrbt  of  removal. 

Cited  in  Patton  v.  Board  of  Health,  127  Cal.  392,  78  Am.  St.  Rep.  66,  59  Pac. 
702,  to  point  that  statute  authorizing  removal  of  appointee  only  for  just  cause 
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implies  right  to  notice  and  opportunity  to  be  heard;  Bates  v.  Board  of  Educa- 
tion, 139  Cal.  148,  72  Pac.  907,  sustaining  discretion  of  board  of  education  to 
retire  teachers  without  pay,  in  interests  of  economy. 

Cited  in  footnotes  to  Freeman  v..  Bourne,  39  L.  R.  A.  510,  which  holds  dis- 
missal of  school  superintendent  authorized  by  indictment  for,  and  conviction  of, 
■adultery;  Gillan  v.  Normal  Schools,  24  L.  R.  A.  336,  which  holds  power  to  re- 
move normal  school  teacher  at  pleasure  not  reviewable  by  courts;  Gillan  v. 
Normal  Schools,  24  L.  R.  A.  336,  which  holds  power  of  board  of  regents  to  re- 
move normal  school  teacher  at  pleasure  cannot  be  limited  by  by-law  or  contract 
of  board. 

'Validity  of  contract  autborislns  extra  cbarire  for  special   studle*. 

Cited  in  footnote  to  Major  v.  Cayce,  30  L.  R.  A.  697,  which  holds  valid, 
xspntract  giving  school  teacher  right  to  charge  extra  from  pupils  taking  special 
studies. 


:20  L.  R.  A.  199,  NUGENT  v.  POWELL,  4  Wyo.  173,  62  Am.  St.  Rep.  17,  33 

Pac.  23. 
lilirltt  to  custody  of  cblld. 

Approved  in  Schroeder  v.  State,  41  Neb.  750,  60  N.  W.  89,  holding  right 
-of  father  to  custody  of  child  not  for  benefit  of  father  but  for  benefit  of  child. 

Cited  in  footnotes  to  Re  Young,  36  L.  R.  A.  224,  which  denies  grandparents' 
right  to  custody  of  children  to  exclusion  of  guardian  appointed  in  father's  will 
although  person  with  whom  will  directs  guardian  to  leave  children  is  im- 
proper custodian;  Hibbette  v.  Bains,  51  L.  R.  A.  839,  which  sustains  father's 
right  to  custody  of  child,  notwithstanding  assent  to  wife's  deathbed  contract 
to  give  custody  to  her  relatives;  Anderson  v.  Young,  44  L.  R.  A.  277,  which 
sustains  court's  power  to  uphold  in  interest  of  child,  custody  held  under  void 
■agreement  with  parent;  Kelsey  v.  Green,  38  L.  R.  A.  471,  which  denies  absolute 
right  of  guardian  appointed  on  father's  application,  as  against  guardian  ap- 
pointed in  other  state  where  child  actually  resides;  Re  Reiss,  25  L.  R.  A.  798, 
which  denies  power  of  court  to  compel  father  to  send  children  to  visit  their 
grandmother. 

Notice  to  parent  in  adoption  proceedings. 

Approved  in  Parsons  v.  Parsons,  101  Wis.  82,  70  Am.  St.  Rep.  894,  77  N.  W. 
147,  holding  notice  to  parent  not  requisite  to  determination  of  fact  of  abandon- 
ment in  adoption  proceedings. 

Cited  in  footnote  to  Schiltz  v.  Roenitz,  21  L.  R.  A.  483,  which  requires  notice 
-to  parent  of  proceedings  for  adoption  of  child,  based  on  abandonment. 

Flllnar  adoption  papers. 

Cited  in  footnote  to  Re  Johnson,  21  L.  R.  A.  380,  which  holds  filing  of  adop- 
tion papers  before  appearance  of  parties  immaterial. 

Descent  of  land  to  adopted  cblld. 

Cited  in  footnote  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
descent  of  land  to  child  adopted  in  other  state. 

-Conclusiveness  of  adoption  proceedlni^s. 

Approved  in  Re  McKeag,  141  Cal.  411,  99  Am.  St.  Rep.  80,  74  Pac.  1039,  hold- 
ing adoption  proceedings  conclusive  upon  parties  thereto  and  their  privies. 
L.  R.  A.  Au.— Vol.  III.— 22. 
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Con  str action  of  adoption  atatntea. 

Approved  in  Ferguson  v.  Herr,  64  Neb.  665,  94  N.  W.  542,  holding  that  stat- 
ute providing  for  adoption  of  children  should  be  liberally  construed,  with  a  view 
to  uphold  decrees  entered  thereunder. 

Bmployment  of  grlrls  aa  dancers. 

Cited  in  footnote  to  People  v.  Ewer,  25  L.  R,  A.  794,  which  holds  valid,  act 
prohibiting  employment  of  girls  under  fourteen  as  dancers  or  in  theatrical  ex- 
hibitions. 

20  L.  R.  A.  207,  JANSEN  v.  WILLIAMS,  36  Neb.  869,  55  N.  W.  279. 

Agent's  dnty  to  disclose  facts. 

Approved  in  Strawbridge  v.  Swan,  43  Neb.  787,  62  N.  W.  199,  holding  real 
estate  agent  who  has  acted  for  both  parties  may  claim  compensation  when  hi«^ 
dual  employment  was  known,  and  he  simply  brought  parties  together. 

Cited  in  Duesman  v.  Hale,  55  Neb.  582,  76  N.  W.  205,  holding  person  actinjr 
in  fiduciary  capacity  for  two  parties,  and  who  gains  personal  advantage  which  he' 
seeks  to  enforce,  must  show  fairness  of  transaction;  Humphrey  v.  Kobinson,  134 
N.  C.  437,  46  S.  E.-  953,  holding  broker  failing  to  make  full  disclosure  to  priii> 
cipal  of  material  facts  cannot  recover  commissions. 

Cited  In  footnote  to  Holmes  v.  Cathcart,  60  L.  R.  A.  734,  which  require* 
agent,  authorised  to  make  sale  or  exchange  at  specified  terms,  to  disclose  to  prin- 
cipal facts  as  to  more  advantageous  offer  learned  of. 

Cited  in  note  (45  L.  R.  A.  35,  37,  41,  42,  43)  on  fraud  and  secret  dealings  or 
interest  of  real  estate  brokers  as  aiTecting  their  commissions. 

Sale  or  pnrcbase  by  agrent. 

Approved  in  Oliver  v.  Lansing,  48  Neb.  354,  67  N.  W.  195,  holding  tniBted 
agent  who  sells  his  own  lands  to  principal  liable  for  diflference  between  its  real 
value  and  sum  charged. 

Cited  in  footnote  to  Tri«e  v.  Comstock,  61  L.  R.  A.  176,  which  denies  right  of 
one  employed  to  conduct  probable  customers  to  principals  engaged  in  resellinfr  at 
advances,  options  procured  from  ON^-ners,  to  purchase  for  own  benefit  adversely 
to  principals,  even  after  agency  terminates. 

Dual  employment. 

Cited  in  footnote  to  Strong  v.  Brennan,  47  L.  R.  A.  792,  which  denies  right  of 
attorney  to  recover  for  services  to  association  employing  him,  when  also  engagp<] 
and    paid    by   adverse    party. 

Presnmptlon  of  agency. 

Approved  in  Judkins  v.  Burr,  1  Herdman  (Neb.)  270,  96  N.  W.  475,  holdingr 
agency  not  presumed  where  interests  of  alleged  principal  and  agent  are  adverse. 

Interest  as  disqualify ln«r  notary  pnbllc. 

Cited  in  Havemeyer  v.  Dahn  (Neb.)  33  L.  R.  A.  334,  67  N.  W.  489  (dissent- 
ing opinion),  majority  holding  attorney  who  is  notary  public  not  disqualified 
from  taking  mortgage  made  to  his  client  to  secure  claim  which  attorney  holds 
for  collection;  Horbach  v.  Tyrrell,  48  Neb.  528,  37  L.  R.  A.  439,  67  N.  W.  485 
(dissenting  opinion),  majority  holding  notarj'  public  not  disqualified  from  tak- 
ing acknowledgement  of  mortgage  made  to  corporation  of  which  he  is  secretary 
and  treasurer. 
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20  L.  R.  A.  210,  SUPREME  SITTING,  O.  I.  H.  v.  BAKER,  134  Ind.  293,  33  N. 
E.  1128. 

Action  by  receiver  to  enjoin  collection  of  taxes  in  Schmidt  v.  Failey,  148  Ind. 
150,  37  L,  R.  A.  442,  47  N.  E.  326. 

Action  to  compel  payment  of  judgment  by  receiver  appointed  in  other  state  in 
Mosher  v.  Supreme  Sitting  of  I.  H.  88  Hun,  394,  34  N.  Y.  Supp.  816. 

Appointment  of  receiver. 

Approved  in  Sheridan  Brick  Works  v.  Marion  Trust  CJo.  157  Ind.  298,  87  Am. 
8t.  Rep.  207,  61  N.  E.  066,  holding  receiver  properly  appointed  in  suit  against 
corporation,  where  stockliolders  unable  to  agree  on  officers  and  plafit  remains 
idle;  State  ex  rel.  Independent  Diat.  Teleg.  Co.  v.  Second  Judicial  Dist.  Court, 
1.5  Mont.  336,  27  L.  R.  A.  397,  footnote  p.  392,  48  Am.  St.  Rep.  682,  39  Pac.  316, 
holding  receiver  may  be  appointed  on  application  of  minority  stockholders  pend- 
ing investigation  of  charges  of  outrageous  fraud  by  managers;  Hay  v.  McDaniel, 
26  Ind.  App.  687,  60  N.  E.  729,  refusing  to  appoint  receiver  of  land  in  suit  by 
owner  against  life  tenant,  on  ground  that  latter  has  failed  to  repair  premises 
or  pay  taxes;  Hijntington  County  Loan  &  Sav.  Asso.  v.  Pulk,  158  Ind.  114,  63 
N.  E.  123,  holding  appointment  of  receiver  for  insolvent  building  and  loan  asso- 
ciation invalid  unless  recommended  by  auditor. 

Cited  in  Re  Lewis,  52  Kan.  665,  35  Pac.  287,  holding  corporate  assets  which 
are  being  dissipated  will  be  preserved  under  supervision  of  court  and  restored  to 
officers  of  corporation  when  deemed  safe  and  prudent;  Sheridan  Brick  Works  v. 
Marion  Trust  Co.  157  Ind.  298,  87  Am.  St.  Rep.  207,  61  N.  E.  666,  holding  that 
receiver  of  corporation  should  be  appointed  where  indebtedness  is  large,  works 
are  idle^  and  internal  dissensions  prevent  election  of  officers. 

Cited  in  footnotes  to  State  ex  rel.  St.  Louis,  K.  &  S.  R.  Co.  v.  W^ear,  33  L.  R. 
A.  341,  which  denies  right  to  have  temporary  receiver  appointed  without  afford- 
ing hearing  to  party  affected;  Sternberg  v.  Wolff,  39  L.  R.  A.. 762,  which  author- 
izes appointment  of  receiver  of  trading  corporation  in  case  of  deadlock  from 
dissensions  of  stockholders;  Wallace  v.  Pierce- Wallace  Pub.  Co.  38  L.  R.  A.  122, 
which  denies  right  to  appoint  receiver  for  dissensions  between  equal  owners  of 
stock;  Columbian  Athletic  Club  v.  State,  28  L.  R.  A.  727,  which  authorizes  ap- 
pointment of  receiver  of  corporation  forfeiting  franchise  by  unlawfully  conduct- 
ing prize  fights;  State  cw  rel.  Amsterdamsch  Trustees  Kantoor  v.  Superior  Court, 
37  L.  R,  A.  Ill,  which  denies  right  to  appoint  receiver  before  judgment  in  pro- 
ct»eding  on  behalf  of  state;  Phillips  v.  Providence  Steam  Engine  Co.  45  L.  R.  A. 
560,  which  refuses  to  appoint  receiver  in  suit  by  minority  stockholder  for  cor- 
poration unable  to  continue  business. 

Distinguiphed  in  State  v.  XTnion  Nat.  Bank,  145  Ind.  549,  57  Am.  St.  Rep.  209, 
44  N.  E.  585,  holding  receiver  of  property  of  individual  cannot  be  appointed  in 
suit  by  creditors  in  which  it  is  sole  relief  sought. 

Jurisdiction  of  action. 

Approved  in  Chicago  &  S.  E.  R.  Co.  v.  Kenney,  159  Ind.  77,  62  N.  E.  26,  hold 
ing  court  has  jurisdiction  of  action  by  several  plaintiffs  for  appointment  of  re- 
ceiver, although  parties  are  not  jointly  interested  in  claims  sought  to  be  enforced. 

VleTleiT  of  order  appointing  receiver. 

Approved  in  Cliicago  &  S.  E.  R.  Co.  v.  McBeth,  149  Ind.  80,  47  X.  E.  678,  hold- 
ing appointment  of  receiver  will  not  be  reviewed  on  appeal  v;hen  affidavits  sup- 
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plementing  complaint  and  on  which  appointment  was  made  are  not  presenred  in 

record. 

Review  of  complaint  on  appeal  from  order  appointing  receiver. 

Approved  in  Tuttle  v.  Blow,  163  Mo.  643,  63  S.  W.  839,  holding  on  appeal  from 
action  of  trial  court  refusing  to  vacate  order  appointing  receiver,  court  will  only 
consider  whether  complaint  is  sufficient  to  call  into  action  power  of  court  to 
make  order;  Sullivan  Electric  Light  &  P.  Co.  v.  Blue,  142  Ind.  408,  41  N.  E.  805, 
holding  on  appeal  from  interlocutory  order  appointing  receiver,  sufficiency  of 
complaint  reviewable  so  far  as  it  relates  to  statement  of  cause  of  action  for  ap- 
pointment of  receiver;  Gray  v.  Oughton,  146  Ind.  286,  45  N.  E.  191,  holding  in- 
sufficiency of  complaint  cannot  be  urged  on  appeal  from  interlocutory  order  ap- 
pointing receiver;  Levin  v.  Florsheim  &  Co.  161  Ind.  462,  68  N.  E.  1025,  holding 
sufficiency  of  complaint  in  principal  action  not  reviewable  on  appeal  from  order 
appointing  receiver  pendente  lite. 
Collateral  attack  upon  appointment. 

Cited  in  footnote  to  Whitney  v.  Hanover  Nat.  Bank,  23  L.  R.  A.  531,  denying 
right  to  collaterally  attack  appointment  of  receiver  in  suit  by  general  creditors. 
If  ntnal  Insurance  asscMslatlon. 

Cited  in  Cowen  v.  Failey,  149  Ind.  383,  49  N.  E.  270,  to  point  that  Order  of 
Iron  Hall  is  a  mutual  insurance  association. 

20  L.  R.  A.  222,  KINZY  v.  KINZY,  115  Mo.  496,  22  S.  W.  497. 
Forfeiture  of  property  rlffbta  by  divorce. 

Approved  in  Bufe  v.  Bufe,  88  Mo.  App.  630,  holding  divorce  granted  for  wife's 
desertion  does  not  forfeit  her  rights  acquired*  by  antenuptial  agreement,  where 
statute  provides  for  forfeiture  of  rights  acquired  by  virtue  of  marriage;  Saunders 
V.  Saunders,  144  Mo.  490,  46  S.  W.  428,  holding  that  wife's  interest  arising  from 
•deed  in  consideration  of  dower  not  devested  by  subsequent  divorce  on  ground  of 
wife's  abandonment. 

Distinguished  in  Leavy  v.  Cook,  171  Mo.  206,  71  S.  W.  182,  holding  adultery 
or  divorce  of  wife  forfeits  jointure  acquired  under  antenuptial  contract. 

Presumption  as  to  deed  taken  In  ivlfe's  name. 

Approved  in  Ilgen fritz  v.  Ilgenfritz,  116  Mo.  435,  22  S.  W.  786,  and  Curd  v. 
Brown,  148  Mo.  92,  49  S.  W.  990,  holding  conveyance  made  to  wife  at  husband's 
direction  presumed  settlement  for  her  benefit  in  absence  of  evidence  that  she  was 
to  hold  in  trust. 

20  L.  R.  A.  223,  STATE  v.  McFETRIDGE,  84  Wis.  473,  64  N.  W.  1,  998. 
Interest  on   public  funds. 

Fallowed  in  State  v.  Harshaw,  84  Wis.  536,  54  N.  W.  17,  holding  state  may 
recover  interest  on  public  funds  received  by  treasurer's  bondsman  who  deposited 
-such  interest  in  his  own  name  as  trustee. 

Approved  in  Thompson  v.  Territory,  10  Okla.  420,  63  Pac.  355,  holding  treas- 
urer must  account  for  interest  received  from  public  funds  on  deposit;  Vansant  v. 
State,  96  Md.  129,  63  Atl.  711,  holding  clerk  of  court  not  entitled  on  ground  of 
usage  to  retain  interest  on  public  money  deposited  by  him;  Baker  v.  Williams 
Bkg.  Co.  42  Or.  223,  70  Pac.  711,  holding,  on  failure  of  bank,  public  officer  not 
entitled  to  interest  on  public  funds  deposited  by  him. 
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Cited  in  footnotes  to  Wilkes  Barre  v.  Rockafellow,  30  L.  R.  A.  393,  which  holdi 
city  treasurer  liable  on  bond  for  failure  to  turn  over  to  successor  interest  paid 
to  him  as  treasurer;  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  denies 
defaulting  county  treasurer's  liability  to  coiuity  for  interest  paid  to  him  by  bank 
in  which  public  money  deposited,  after  he  had  paid  county. 

Deposit  as  loan. 

Approved  in  State  v.  Hill,  47  Neb.  533,  66  N.  W.  541,  holding  deposit  of  public 
funds  in  bank  for  safe  keeping  not  a  loan  within  statute  forbidding  loan  of  public 
money;  Bardsley  v.  Sternberg,  18  Wash.  625,  52  Pac.  251,  holding  deposit  of 
public  funds  in  bank  for  safe  keeping,  and  subject  to  repayment  on  demand, 
neither  loan  nor  investment ;  Hunt  v.  Hopley,  120  Iowa,  700,  95  N.  W.  205,'  hold- 
ing deposit  by  school  treasurer  of  money  with  bank  not  a  loan. 

Cited  in  Allibone  v.  Ames,  9  S.  D.  79,  33  L.  R.  A.  588,  68  N.  W.  166,  holding 
deposit  of  public  money  by  county  treasurer  in  bank  not  a  loan;  Fairchild  v. 
Hedges,  14  Wash.  128,  31  L.  R.  A.  855,  44  Pac.  125  (dissenting  opinion),  to  prop- 
osition that  deposit  of  public  money  in  bank  not  a  loan. 

Deflnltlon  of  money. 

Approved  in  State  v.  Hill,  47  Neb.  533,  66  N.  W.  541,  holding  money  includes 
not  only  coin  or  currency,  but  any  other  circulating  medium,  instrument,  or 
token  in  general  use;  Montgomery  County  v.  Cochran,  57  C.  C.  A.  265,  121  Fed. 
21,  holding  term  "money"  not  limited  to  coin  or  bank  bills. 

Lilablllty  of  snrety. 

Approved  in  Weld  v.  Johnson  Mfg.  Co.  84  Wis.  540,  54  N.  W.  335,  holding 
surety  on  bond  given  by  guardian  on  sale  of  lands  not  liable  for  guardian's 
neglect  of  duty  as  to  lands  not  specifically  described  in  bond;  £^vison  v.  Hallock, 
108  Wis.  253,  83  N.  W.  1102,  holding  guardian's  promise  on  deeding  land  of 
ward,  to  pay  mortgage  thereon,  is  individual  contract  for  which  his  sureties  not 
liable. 

Cited  in  Donkle  v.  Milem,  88  Wis.  40,  59  N.  W.  586,  to  point  surety  entitled  to 
stand  on  exact  words  of  his  contract,  without  alteration  affecting  or  impairing 
his  rights. 

Certlllcates  of  deposit. 

Approved  in  Nebraska  v.  Hayden,  89  Fed.  51,  holding  allegation  of  deposit  of 
certificates  of  deposit  same  in  legal  effect  as  allegation  of  presentation  and  pay- 
ment of  certificates,  and  deposit  of  their  proceeds. 

Cited  in  State  v.  Hill,  47  Neb.  513,  66  N.  W.  541  (concurring  opinion),  hold- 
ing mere  delivery  and  acceptance  of  certificates  of  deposits,  upon  which  no  money 
has  been  obtained,  not  such  deposits  as  will  discharge  outgoing  treasurer. 

Treasnrer*B  liability  for  loss  of  fnnds. 

Cited  in  Fairchild  v.  Hedges,  14  Wash.  127,  31  L.  R.  A.  854,  44  Pac.  125  (dis- 
senting opinion),  majority  holding  loss  of  public  money  without  negligence,  by 
bank  failure,  will  not  prevent  liability  of  county  treasurer. 

Estoppel  of  bank  by  credit  of  deposit. 

Approved  in  Custer  County  v.  Walker,  10  S.  D.  598,  74  N.  W.  1040,  holding 
bank  loaning  money  to  county  treasurer  and  accepting  amount  as  deposit  in  his 
official  capacity  estopped  from  claiming  lien  upon  it  for  personal  balance  against 
treasurer. 
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Folloirlnar  trast  fund. 

Approved  in  State  v.  Foster,  5  Wyo.  213,  29  L.  R.  A.  250,  63  Am.  St.  Rep.  47, 
38  Pac.  926,  holding  state  or  county  may  maintain  action  to  charge  with  trust, 
property  purchased  with  public  moneys,  so  long  as  they  can  be  traced  or  identi- 
fied. 

20  L.  R.  A.  241,  BELL  v.  LAMBORN,  18  Colo.  346,  32  Pac.  989. 
Condemnation  of  land  for  levee. 

Cited  in  Norris  v.  Pueblo,  12  Colo.  App.  296,  55  Pac.  747,  holding  city  has  right 
to  condemn  property  for  construction  of  levee. 
Man  a  fnc taring  eompanT-* 

Approved  in  Denver  Power  &  Irrig.  Co.  v.  Denver  A  R.  G.  R.  Co.  30  Colo.  208, 
60  L.  R.  A.  386,  68  Pac.  568,  holding  term  "milling"  synonymous  with  "manu- 
facturing'' as  used  in  constitutional  provision  regarding  condemnation  of  land  for 
reservoir  site. 

Cited  in  note  (64  L.  R.  A.  60)  as  to  what  constitutes  manufacturing  company. 

Rlgrbt  of  prior  approprlator  of  water. 

Cited  in  note  (30  L.  R.  A.  676)  on  right  of  prior  approprlator  of  water. 

Statutory  constrnctlon. 

Cited  in  Hover  v.  People,  17  Colo.  App.  393,  68  Pac.  679  (dissenting  opinion), 
to  point  that  statute  should  be  so  construed  as  to  harmonize  and  give  effect  to 
conflicting  portions. 

20  L.  R.  A.  244,  CUNNINGHAM  v.  FITZGERALD,  138  N.  Y.  165,  33  N.  E.  840. 
Rlffbts  of  abutting  owners. 

Approved  in  Haight  v.  Littlefield,  147  N.  Y.  342,  41  N.  E.  696,  holding  grantees 
of  land  described  as  bounded  upon  street  indicated  upon  map  obtain  a  right  of 
way  in  said  street,  and  are  entitled  to  equitable  relief  to  prevent  its  obstruction; 
Swan  v.  Colville,  19  R.  I.  163,  32  Atl.  854,  holding  lot  owner's  right  to  use  of 
streets  prior  to  their  acceptance  as  public  highways  limited  to  use  of  them  as 
they  existed  when  he  acquired  his  property,  without  interfering  with  rights  of 
others;  Ray  v.  New  York  Bay  Extension  R.  Co.  34  App.  Div.  5,  53  N.  Y.  Supp. 
1052,  holding  grant  of  privilege  of  using  street  to  be  opened,  if  only  an  easement, 
is  still  a  property  right  which  can  only  be  taken  by  condemnation;  Evans  v. 
Street  Comrs.  84  Hun,  213,  32  N.  Y.  Supp.  547,  holding  allegation  of  ownership 
of  premises  bounded  by  street,  if  unexplained,  alleges  ownership  of  fee  to  center 
of  street. 

Cited  in  People  v.  Underbill,  144  N.  Y.  326,  39  N.  E.  333,  as  to  rights  of  abut- 
ting owners. 

Limited  in  India  Wharf  Brewing  Co.  v.  Brooklyn  Wharf  &  Warehouse  C-o.  173 
N.  Y.  176,  65  N.  E.  985,  holding  grantee  of  lots  bounded  by  wharf  fronting  on 
navigable  basin,  ownership  and  control  of  both  of  which  is  reserved  by  grantor, 
acquiros  right  of  access  subject  to  reasonable  control. 

Damaerea  'wben   private  easement  replaced  by  pabllc. 

Approved  in  Re  Adams,  141  N.  Y.  301,  36  N.  E.  318,  holding  owner  of  land 
burdened  with  but  private  easement  for  street  purposes  enti'.led  only  to  nominal 
damages  when  acquired  by  public  for  similar  purposes. 
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Qaeatlon  itrmt  raised  on  appeal. 

Cited  in  Lilly  v.  Menke,  126  Mo.  225,  28  S.  W.  994,  dissenting  opinion  by  Bar- 
clay, J.,  who  holds  contention  that  interest  of  plaintiffs  was  found  to  be  greater 
'than  facts  alleged  warranted  cannot  be  first  raised  on  appeal. 

20  L,  R.  A.  247,  HALE  v.  HALE,  146  III.  227,  33  N.  E.  858. 
Tn  ^rbom  lesal  title-  rests. 

Approved  in  Greenwood  v.  Greenwood,  178  111.  403,  53  N.  E.  101,  holding 
-power  to  convey  land  for  purpose  stated  creates  trust  and  passes  title  to  trustee; 
Flanner  v.  Fellows,  206  111.  139,  68  N.  E.  1057,  holding  direction  to  trustee  to 
invest  estate  confers  upon  him  title  to  realty,  with  power  to  sell. 

Cited  in  Arlington  State  Bank  v.  Paulsen,  57  Neb.  730,  78  N.  W.  303,  holding 
legal  title  to  testator's  estate  vested  in  executors  when  charged  with  pajrment  of 
debts,  conversion  of  realty,  and  distribution  of  proceeds. 
l*o^nrer  of  eqnlty  to  Interefere   ^wltb   trast  or   direct  sale. 

Approved  in  Marsh  v.  Reed,  64  111.  App.  538,  holding,  where  necessity  requires 
it,  chancellor  has  power  to  alter  limitations  and  provisions  governing  trust 
estates;  Buggies  v.  Tyson,  104  Wis.  508,  48  L.  R.  A.  812,  79  N.  W.  766,  holding 
that  for  purpose  of  preserving  property,  equity  may  interfere  with  scheme  of 
■grantor  of  estates  and  direct  their  sale;  Gavin  v.  Curtin,  171  111.  648,  40  L,  R. 
A.  779,  49  N.  E.  523,  holding  equity  may  protect  unproductive  life  estate  and 
remainder  of  great  value,  liable  to  be  lost  for  nonpayment  of  taxes;  Gorman  v. 
Mullins,  172  111.  353,  50  N.  E.  222,  holding  equity  may  authorize  conversion  of 
infants'  real  estate  into  personalty  when  clearly  for  their  interests;  Johns  v. 
Johns,  172  111.  480,  50  N.  E.  337,  holding  equity  has  power  to  convert  into  money, 
land  held  in  trust  under  direction  to  pay  income  to  specified  persons;  Baldrige 
V.  Coffey,  184  Ind.  76,  56  N.  E.  411,  holding  equity  has  power  to  direct  sale  of 
trust  property  and  reinvestment  of  proceeds,  where,  otherwise,  property  would  be 
lost  to  both  tenant  and  remainderman;  Richards  v.  East  Tennessee,  V.  &  G.  R. 
Co.  106  Ga.  635,  45  L.  R.  A.  721,  33  S.  E.  193,  holding  equity  has  inherent  juris- 
diction to  order  sale  of  legal  estate  of  minors  for  reinvestment  to  minors'  advan- 
tage; Mayall  v.  Mayall,  63  Minn.  514,  65  N.  W.  942,  holding  equity,  for  purpose 
of  preserving  trust,  may  direct  sale,  mortgage,  lease,  or  other  disposition  of  prop- 
erty, although  trust  instrument  contains  no  authority  for  so  doing. 

Criticized  in  Richards  v.  East  Tennessee,  V.  &  G.  R.  Co.  106  Ga.  660,  45  L.  R. 
A.  730,  33  S.  E.  193  (dissenting  opinion),  majority  holding  sale  of  infant's  legal 
estate  for  reinvestment  to  infant's  advantage  seems  to  be  within  inherent  juris- 
-diction  of  courts  of  equity. 
Po^nrer  of  eqalty  to  direct  compromise  of  snlt. 

Approved  in  Williams  v.  Williams,  204  111.  52,  68  N.  E.  449,  sustaining  power 
of  court  of  chancery  to  authorize  advantageous  settlement  of  suit  by  minor  to  set 
aside  will. 
Virtual  representation. 

Approved  in  Ridley  v.  Halliday,  106  Tenn.  620.  53  L.  R.  A.  481,  82  Am.  St. 
Rep.  902,  61  S.  W.  1025,  holding  unborn  remainderman  represented  by  life  ten- 
ant whether  suit  brought  by  or  against  latter;  (Javin  v.  Curtin,  171  111.  640,  40 
Jj.  R.  A.  780,  49  N.  E.  523,  holding  possible  future-born  children  bound  by  decree 
directing  sale  of  estate  liable  to  be  lost  for  nonpayment  of  taxes,  where  their 
rights  were  fully  defended  by  those  in  being;  Nevitt  v.  Woodburn,  82  111.  App. 
658,  holding  decree  binding  on  person  not  before  court,  when  so  represented  by 
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others  that  his  interests  receive  protection;  Mayall  v.  Mayall,  63  Minn.  517,  65 
N.  W.  942,  holding  one  thereafter  becoming  beneficiary  of  trust  bound  by  decree 
rendered,  when  trustee  and  every  person  having  vested  interest  was  before  court; 
Ruggles  V.  Tyson,  104  Wis.  507,  48  L.  R.  A.  812,  79  N.  W.  766,  holding  persons  in 
being,  having  only  contingent  interests,  deemed  represented  by  owners  of  pre- 
cedent estate  of  inheritance  for  purpose  of  litigation;  McCampbell  v.  Mason,  151 
111.  511,  38  N.  E.  672,  holding  decree  of  foreclosure  binding  on  remainderman  not 
made  party,  where  her  brothers  and  sisters,  representing  identical  interests,  were 
before  court;  Burlingham  v.  Vandevender,  47  W.  Va.  808,  35  S.  E.  835,  holding 
contingent  interests  of  heirs  and  persons  not  in  being  sufficiently  represented  by 
those  prior  in  right;  Thompson  v.  Adams,  206  111.  559,  69  N.  E.  1,  holding  de- 
cree in  suit  to  construe  will,  binding  upon  grandchild  of  testator,  likewise  binding 
upon  after-bom  grandcliildren ;  Ammons  v.  Ammons,  60  W.  Va.  406,  40  S.  E. 
490,  holding  children,  unborn  at  time  of  sale  of  estate  in  which  they  have  re- 
mainder in  fee,  though  deemed  before  court  by  representation,  may  participate  in 
fund  with  previously  bom  children ;  Farmers'  Loan  &  T,  Co.  v.  Lake  Street  Elev. 
R.  Co.  173  111.  457,  61  N.  E.  55,  holding  bondholders  need  not  be  made  parties 
to  suit  to  foreclose  mortgage  when  represented  by  trustee;  De  Witt  County  v. 
Leeper,  209  111.  141,  70  N.  E.  760,  holding  county  holding  title  to  cemetery  bound 
by  decree  in  suit,  although  not  a  party,  where  trustees  of  cemetery  were  parties; 
Farmers  Loan  &  T.  Co.  v.  Lake  Street  Elev.  R.  Co.  68  111.  App.  678,  holding 
cestui  que  trust  not  necessary  party  to  suit  to  remove  trustee,  where  his  interest 
is  not  injuriously  affected. 

Cited  in  footnotes  to  Brown  v.  Brown,  33  L.  R.  A.  816,  which  denies  right  to 
cancel  deed  on  ground  of  nondelivery,  without  making  parties  persons  in  esse 
having  remainder  interest;  Ridley  v,  Halliday,  63  L.  R.  A.  477,  which  holds  sale 
of  realty  binding  on  unborn  remaindermen. 

Contlngrent  Interests. 

Approved  in  Hale  v.  Hobson,  167  Mass.  398,  46  N.  E.  913,  holding,  under  will 
providing  that  on  death  of  last  of  life  annuitants  residue  be  divided  among^ 
grandchildren  per  stirpes,  latter  take  contingent  interest. 

20  L.  R.  A.  267,  HEYMAN  v.  DOOLEY,  77  Md.  162,  26  Atl.  117. 

Notice  to  bind  STuarantor. 

Cited  in  Hughes  v.  Heyman,  4  App.  D.  C.  460,  holding  guarantor  not  dis- 
charged by  failure  to  notify  him  of  default  of  principal  obligor,  unless  former 
suffers  loss  thereby. 

Cited  in  footnotes  to  German  Sav.  Bank  v.  Drake  Roofing  Co.  51  L,  R.  A.  758,. 
which  holds  notice  of  acceptance  necessary  to  bind  guarantor;  Welch  v.  Walsh,. 
52  L.  R.  A.  782,  which  holds  guarantor  of  punctual  payment  of  rent  not  dis- 
charged by  delay  in  collecting  and  giving  notice  of  nonpayment. 

The  annotation  in  20  L.  R.  A.  267,  was  referred  to  particularly  in  Donnelly 
V.  Nowbold,  94  Md.  223,  60  Atl.  513,  holding  guarantor  whose  undertaking  is  col- 
lateral released  by  failure  to  notify  him  of  principal  debtor's  default. 

Instruction  -wbetlier  irnarantr  was  collateral  or  original  nndertalclnfir* 

Distinguished  in  Donnelly  v.  Newbold,  94  Md.  224,  50  Atl.  513,  holding  court 
dhould  not  instruct,  as  matter  of  law,  that  guaranty  was  original  undertaking  or 
collateral  guaranty,  where  it  does  not  appear  upon  whose  credit  goods  were  sold. 
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20  L.  R.  A.  265,  STATE  ex  rel.  MAIN  v.  CROUNSE,  36  Neb.  835,  55  N.  W.  246. 
GoTernor  aa  part  of  lawmaklns  power. 

Approved  in  Weis  v.  Ashley,  69  Neb.  497,  80  Am.  St.  Rep.  704,  81  N.  W.  318, 
holding  governor  part  of  law-making  power,  and  in  acting  on  bills  presented  to 
him  he  is  engaged  in  performance  of  legislative  duty. 

20  L.  R.  A.  267,  CAREY  v.  GERMAN  AMERICAN  INS.  CO.  84  Wis.  80,  36  Am. 

St.  Rep.  907,  54  N.  W.  18. 
Forfeiture  because  of  litlaratlon. 

Followed  in  Burr  v.  German  Ins.  Co.  84  Wis.  78,  36  Am.  St.  Rep.  905,  54  N. 
W.  22,  and  Carey  v.  Phenix  Ins.  Co.  84  Wis.  208,  54  N.  W.  403,  holding  levy  of 
attachment  on  part  of  insured  property  renders  void  the  policy  as  to  whole. 
Forfeiture  by  cbanve  of  title. 

Approved  in  Keith  v.  Royal  Ins.  Co.  117  Wis.  534,  94  N.  W.  295,  holding  trans- 
fer of  insured  property  by  partner  to  co-owner  invalidates  policy  unless  for- 
feiture waived  by  company. 
"Wal-ver  by  agrent. 

Approved  in  St.  Clara  Female  Academy  v.  Northwestern  Nat.  Ins.  Co.  98  Wis. 
264,  67  Am.  St.  Rep.  805,  73  N.  W.  767,  holding  insurance  agent  may  waive  condi- 
tion in  policy,  notwithstanding  cause  prohibiting  waiver  by  him;  Keith  v.  Royal 
Ins.  Co.  117  Wis.  537,  94  N.  W.  295,  holding  casual  statement  to  agent  of  fact  of 
transfer  of  insured  property  does  not  estop  company  from  claiming  forfeiture  of 
policy. 
— —  Oral  waiver  wben  written   waiver  required. 

Followed  in  Burr  v.  German  Ins.  Co.  84  Wis.  78,  36  Am.  St.  Rep.  905,  54  N. 
W.  22,  and  Carey  v.  Phenix  Ins.  Co.  84  Wis.  208,  54  N.  W.  403,  holding  waiver 
of  forfeiture  by  agent  invalid  if  not  indorsed  on  policy  in  writing,  as  required  by 
policy. 

Approved  in  Murphy  v.  Royal  Ins.  Co.  52  La.  Ann.  790,  27  So.  143,  holding 
verbal  waiver  by  agent  not  binding  on  company  where  policy  provides  that  waiver 
must  be  in  writing;  Oshkosh  Match  Works  v.  Manchester  Fire  Assur.  Co.  92 
Wis-  516,  66  N.  W.  .525,  holding  oral  waiver  ineffectual  where  policy  provides 
for  written  waiver;  Egan  v.  Westchester  Ins.  Co.  28  Or.  295,  42  Pac.  611,  hold- 
ing parol  waiver  by  agent  of  terms  of  policy  not  binding  on  company,  where 
agent's  authority  is  limited  by  policy  to  written  waiver;  Lippman  v.  ^Etna 
Ins.  Co.  108  Ga.  397,  75  Am.  St.  Rep.  62,  33  S.  E.  987,  holding  evidence  of  oral 
consent  to  additional  insurance  inadmissible  where  policy  provides  agent's  waiver 
of  conditions  must  be  in  writing. 

TValver  of  condition  or  forfeiture. 

Approved  in  Taylor  v.  State  Ins.  Co.  98  Iowa,  528,  60  Am.  St.  Rep.  210,  67 
N.  W.  577,  holding  additional  insurance  invalidates  policy  although  placed  upon 
property  by  same  agent,  whose  authority  W0.s  limited  to  making  contracts  of 
insurance;  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St.  541,  49  L.  R.  A.  764,  57 
N.  E.  458,  holding  failure  to  give  written  notice  of  accident  within  reasonable 
time  cannot  be  waived  by  agent,  where  policy  stipulates  he  shall  not  have  au- 
thority to  waive  or  alter  its  contents;  Dale  v.  Continental  Ins.  Co.  95  Tenn. 
48,  31  S.  W.  266,  holding  neither  failure  to  reply  to  letter  promising  to  pay 
premium  later,  nor  keeping  for  six  days  the  premium  sent  after  loss,  waiver  of 
forfeiture  for  nonpayment;  Goss  v.  Agricultural  Ins.  Co.  92  Wis.  236,  65  N.  W, 
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1056,  holding  provision  that  insured  must  have  title  in  fee  waived  where  insur- 
ance agent  knew  she  had  only  estate  for  years;  Schmidt  v.  Supreme  Tent,  E. 
of  M.  97  Wis.  532,  73  N.  VV.  22,  holding  engaging  in  prohibited  occupation  not 
waived  by  acceptance  of  assessment,  where  contract  provides  such  payments  shall 
not  constitute  waiver. 

Divisibility   of   Inaarance   policy. 

Approved  in  Worachek  v.  New  Denmark  Mut.  Home  F.  Ins.  Co.  102  Wi*.  91, 
78  N.  \V.  411,  holding  insurance  on  building  and  contents  indivisible  oootract, 
and  that  general  forfeiture  clause,  under  which  recovery  for  part  of  property 
is  barred,  will  prevent  recovery  for  any. 

Validity  of  condition. 

Approved  in  Smith  v.  St.  Paul  F.  A,  M.  Ins.  Co.  106  Iowa,  227,  76  N.  W.  676, 
holding  condition  forfeiting  insurance  if  litigation  arises  in  respect  to  title, 
whether  insured  responsible  for  it  or  not,  valid;  Elliott  v.  Farmers  Ins.  Co. 
114  Iowa,  155,  86  N.  W.  224,  holding  provision  avoiding  policy  if  premises  oc- 
cupied by  tenants  valid  although  tenant  devoted  property  to  same  purpagi^ 
owner  did. 

20  L.  R.  A.  272,  PAULINO  v.  PURTUGUESE  BENEFICIAL  ASSO.    18   R.  L 

165,  26  Atl.  36. 
Salt  by  private  person  to  enjoin  assumption  of  name  by  corporation. 

Distinguished  in  Armington  v.  Palmer,  21  R.  I.  112,  43  L.  R.  A.  99,  79  Am. 
St.  Rep.  786,  42  Atl.  308,  holding  injunction  against  wrongful  use  by  corpora- 
tion, of  individual  or  corporate  name,  may  be  granted  in  suit  by  owner  of  name. 

20  L.  R.  A.  273,  PARISH  v.  WILLIAMS,  88  Iowa,  66,  55  N.  W.  74. 

20  L.  R,  A.  277,  MICHIGAN  PIPE  CO.  v.  MICHIGAN  F.  A  M.   INS.   CO.   92 
Mich.  482,  52  N.  W.  1070. 

<inestlon  for  Jnry. 

Approved  in  Klumph  v.  Bousfield  &,  Co.  112  Mich.  69,  70  N.  W.  317,  holding 
dispute  as  to  whom  credit  was  extended  raises  issue  of  fact  for  jury;  Dove  v. 
Royal  Ins.  Co.  98  Mich.  125,  57  N.  VV.  30,  holding  construction  of  oral  testi- 
mony from  which  more  than  one  inference  may  be  drawn,  for  jury;  Barr  v. 
Guelph  Patent  Cask  Co.  129  Mich.  284,  88  N.  W.  640,  holding  verdict  should 
not  be  directed  because  testimony  uncontradicted,  when  witness  has  impor- 
tant  interest   in  question. 

Distinguished  in  Thomson  v.  Flint  &  P.  M.  R.  Co.  131  Mich.  100,  90  N.  W. 
1037,  sustaining  direction  of  verdict  when  testimony  undisputed,  where  witm-^^ 
is    credible    and    without    interest. 

Iniinrance  on  agrent's  property. . 

Approved  in  Zimmerman  v.  Dwelling-House  Ins.  Co.  110  Mich.  401,  33  L. 
R.  A.  699,  68  N.  VV.  215,  holding  instructions  by  agent  to  local  insurance  agent 
to  write  policy  on  his  own  property  in  usual  way  not  binding  on  company  until 
it  is  notified  policy  has  been  written. 

Cited  in  footnote  to  VVildberger  v.  Hartford  F.  Ins.  Co.  28  L.  R.  A.  220, 
which  holds  invalid,  policy  issued  by  insurance  agent  to  himself  as  receiver. 
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^VITbetlter  •ollcltor  agrent  of  company  or  Insared. 

Cited  in  Bernard  v.  United  L.  Ins.  Asso.  17  Misc.  119,  39  N.  Y.  Supp.  356, 
holding  stipulation  that  agent  taking  application  be  regarded  as  agent  of  insured 
not  applicable  where  he  is  acting  within  scope  of  authority  previously  con- 
ferred by  insurer. 

Cited  in  footnotes  to  Hart  v.  Niagara  F.  Ins.  Co.  27  L.  R.  A.  86,  which 
holds  one  sent  out  to  solicit  insurance  business,  agent  of  company;  Davis  Lumber 
•Co.  V.  Hartford  F.  Ins.  Co.  37  L.  R.  A.  131,  which  holds  insurance  broker  not 
prevented,  by  statute  as  to  being  agent  of  insurer,  from  binding  insured;  Rams- 
peck  V.  Pattillo,  42  L.  R.  A.  197,  which  holds  insurance  agent  cannot,  without 
company's  consent,  become  agent  of  insured;  United  Firemen's  Ins.  Co.  v.  Thom- 
as, 47  L.  R.  A.  450,  which  holds  insurance  broker,  authorized  to  procure  cer- 
tain amount  of  insurance  in  companies  to  be  chosen  by  him,  not  insurer's 
4igent. 

Authority  of  a^ent. 

Cited  in  footnote  to  McCabe  v.  iEtna  Ins.  Co.  47  L.  R.  A.  641,  which  sus- 
tains autliority  of  agent  of  foreign  insurance  company  to  orally  renew  policy 
issued   by   him. 

Rlirltts  of  Insared  where  loss  oceara  before  policy  isaaed. 

Cited  in  footnote  to  Hicks  v.  British  America  Assur.  Co.  48  L.  R.  A.  424, 
-which  holds  rights  of  one  whose  property  destroyed  after  oral  contract  to  in- 
HUTe  it,  but  before  policy  issued,  subject  to  provisions  of  standard  policy  pre- 
■scribed  by  law. 

:20  L.  R.  A.  291,  TRYON  v.  WHITE  &  C.  CO.  62  Conn.  161,  25  Atl.  712. 
Recovery  of  secret  profits  from  promoter. 

Limited  in  Yale  Gas  Stove  Co.  v.  Wilcox,  64  Conn.  125,  25  L.  R.  A.  104, 
A2  Am.  St.  Rep.  159,  29  Atl.  303,  holding  offer  of  rescission  not  necessary  to 
obtain  accounting  from  promoter  who  has  secretly  received  profits  on  property 
sold   to  corporation. 

20  L.  R.  A.  297,  LYNN  GAS  &  ELECTRIC  CO.  v.  MERIDEN  F.  INS.  CO.  158 

Mass.  570,  35  Am.  St.  Rep.  540,  33  N.  E.  690. 
Proximate  cause. 

Approved  in  Stone  v.  Boston  &,  A.  R.  Co.  171  Mass.  540,  41  L.  R.  A.  797, 
^1  N.  E.  1,  holding  negligence  in  unlawfully  storing  oil  on  station  platform  not 
proximate  cause  of  fire  started  by  one  who,  while  delivering  goods,  carelessly 
•dropped  match;  Moge  v.  Soci^t^  de  Bienfaisance  St.  Jean  Baptiste,  167  Mass. 
299,  35  L.  R.  A.  736,  45  N.  E.  749,  holding  injury  to  eye,  from"  which  total 
blindness  ensues,  entitles  member  to  benefits  under  contract  providing  there- 
ior  if  he  become  incapable  of  working  by  reason  of  sickness  or  accident. 

Cited  in  footnotes  to  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on 
train;  American  Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref.  Co.  21  L.  R.  A. 
572,  which  holds  damage  from  explosion  of  stareli  dust  on  which  water  thrown 
to  put  out  fire  not  covered  by  insurance  against  explosion;  Way  v.  Abington 
Mut.  F.  Ins.  Co.  32  L.  R.  A.  608,  which  holds  damage  from  burning  of  soot  in 
fhimney,   accidentally   ignited,   covered   by   policy;    Leonard   y.   Orien    Ins.    Ca 
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54  L.  R.  A.  706,  which  authorizes  recovery  for  insured  building  destroyed  by 
fire  breaking  out  immediately  after  one  comer  knocked  down  by  explosion  in 
neighboring  building. 

Distinguished  in  Goodlander  Mill  Co.  v.  Standard  Oil  Co.  27  L.  R.  A.  587, 
11  C.  C.  A.  260,  24  U.  S.  App.  7,  63  Fed.  406,  holding  negligence  in  omitting 
to  have  proper  valve  in  outlet  of  tank  car  not  proximate  cause  of  destruction  of 
mill  by  oil  flowing  into  furnace  room  when  outlet  was  open. 

Otber  efllelent  canae. 

Approved  in  Collins  v.  Delaware  Ins.  Co.  7  Del.  Co.  Rep.  368,  9  Pa.  Super.  Ct 
586,  44  W.  N.  C.  232,  holding  insurance  against  lire  covers  loss  due  to  smoke 
and  soot  from  coal -oil  stove,  the  oil  in  which  took  fire;  Garant  v.  Cashman,  183 
Mass.  18,  66  N.  £.  599,  sustaining  instruction  that  if  injury  to  servant  ia 
due  in  part  to  master's  negligence,  contributory  negligence  of  fellow  servant 
may  be  disregarded. 

20  L.  R.  A.  304,  JACQUES  v.  LITLE,  61  Kan.  300,  33  Pac.  106. 

Removal  for  oflldal  miscondact. 

Approved  in  Lease  v.  Freeborn,  52  Kan.  754,  35  Pac.  817,  holding  officer  whooe 
term  is  fixed  by  law  not  subject  to  removal  without  notice  and  hearing;  Lynch 
V.  Chase,  55  Kan.  371,  40  Pac.  666,  holding  officer  chosen  for  definite  term  and 
removable  for  cause  entitled  to  notice  and  hearing  on  charges  preferred. 

Cited  in  footnote  to  State  ex  rel.  Little  v.  Mitchell,  20  L.  R.  A.  306,  which 
holds  removal  of  railroad  commissioners  at  discretion  of  council  permitted  by 
statute. 

Power  of  vovernor  to  Invest Igrate  citarves. 

Cited  in  McMaster  v.  Herald,  56  Kan.  235,  42  Pac.  697,  holding  governor  may, 
upon  notice  to  accused,  investigate  charge  of  official  misconduct  with  view  to  re- 
moval. 

20  L.  R.  A.  306,  STATE  ex  rel.  LITTLE  v.  MITCHELL,  50  Kan.  289,  33  Pac> 

104. 
Removal  of  ofllcer. 

Approved  in  State  ex  rel,  Ayers  v,  Kipp,  10  S.  D.  500,  74  N,  W.  440,  holding 
officer  authorized  to  hold  for  definite  term  unless  sooner  removed  may  be  re- 
moved by  governor  at  pleasure;  Jacques  v.  Litle,  51  Kan.  302,  20  L.  R.  A. 
306,  footnote  p.  304,  33  Pac.  106,  denying  right  to  remove  school  district  of- 
ficer for  neglect  or  refusal  to  perform  duty,  without  notice  and  hearing. 

Cited  in  Lynch  v.  Chase,  55  Kan.  371,  40  Pac.  606,  to  proposition  that  where 
office  is  to  be  held  during  pleasure  of  appointing  power,  right  of  removal  is 
discretionary  and  without  control. 

Distinguished  in  Lease  v.  Freeborn,  52  Kan.  755,  35  Pac.  817,  holding  officer 
whose  term  is  fixed  by  law  cannot  be  removed  without  notice  of  charges  and 
hearing. 

Coimtractlon  of  statute. 

Approved  in  Spencer  v.  Carlson,  36  Or.  367,  59  Pac.  708,  holding  all  parts 
ii  statute  relating  to  same  subject-matter  should  be  construed  together. 
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20  L.  R.  A.  309,  CARTER  v.  MOULTON,  51  Kan.  9,  37  Am.  St.  Rep.  259,  32 
Pac   633. 

Private  mftderstandlns  between  prlnclpltl  and  sarety  aa  defence  by  lat- 
ter. 

Approved  in  Doorley  v.  Farmers  &  M.  Lumber  Co.  4  Kan.  App.  97,  46  Pac 
195,  holding  surety  who  signs  bond  to  be  conditionally  delivered,  and  leaves 
it  with  principal,  liable  where  principal  delivers  it  to  obligee  without  no- 
tice, and  without  complying  with  condition;  Risse  v.  Hopkins  Planing  Mill.  Co. 
55  Kan.  524,  40  Pac.  904,  and  Bannister  v.  Wallace,  14  Tex.  Civ.  App.  455, 
37  S.  W.  250,  holding  surety  who  signs  bond  on  condition  that  the  principal  ob- 
tain another  surety  not  relieved  from  liability,  although  principal  failed  to  do 
«o;  Roberson  v.  Blevins,  57  Kan.  53,  45  Pac.  63,  holding  surety  who  signs 
blank  note  and  indorses  it  to  principal,  who  inserts  larger  sum  than  agreed 
upon,  generally  liable  to  payee  who  takes  it  without  notice. 

Cited  in  footnote  to  Hurt  v.  Ford,  41  L.  R.  A.  823,  which  denies  right  to  make 
subsequent  signature  of  another  person  essential  to  validity  of  note  delivered 
to  payee  or  his  agent. 

JSurety'a  liability  on  bond  execated  by  blntself  alone. 

Approve^i  in  Novak  v.  Pitlick,  120  Iowa,  292,  98  Am.  St.  Rep.  360,  94  N.  W. 
^16,  denying  recovery  on  bond  executed  by  surety  alone,  in  absence  of  showing 
that  he  consented  to  its  delivery. 

'20  L.  R.  A.  811,  STATE  ex  rel  PETERS  v.  DAVIDSON,  92  Tenn.  531,  22  S. 

W.  203. 
RIarbt  of  woman  to  bold  ofllce. 

Cited  in  Atty.  Gen.  v.  Abbott,  121  Mich.  547,  47  L.  R.  A.  96,  80  N.  W.  372. 
.denying  right  of  woman  to  hold  office  of  prosecuting  attorney. 

Cited  in  footnotes  to  Opinion  of  the  Justices,  32  L.  R.  A.  350,  which  deifies 
right  to  authorize  appointment  of  women  as  notaries ;  Re  Maddox,  55  L.  R.  A.  298. 
1  which  denies  right  of  woman  to  practise  law. 

Cited  in  note  (38  L.  R.  A.  215)  on  right  of  woman  to  hold  office. 

t20  L.  R.  A.  313,  WHIPPLE  v.  HILL,  36  Neb.  720,  38  Am.  St.  Rep.  742,  65  N.  W. 

227. 
■AflldaTit  for  attacbment  or  vamliibmeiit. 

Approved  in  Moline,  M.  &  S.  Co.  v.  Curtis,  38  Neb.  523,  57  N.  W.  161,  holding 
; affidavit  for  attachment  sufficient,  although  in  opening  clause  affidavit  purports 
to  be  that  of  corporation,  when,  construed  as  a  whole,  it  appears  that  affiant 
imakes  oath  thereto  and  is  plaintiff's  agent. 

Distinguished  in  Jeary  v.  American  Exch.  Bank,  2  Herdman  (Neb.)  659,  89 
Jf.  W.  771,  holding  affidavit  in  garnishment  proceeding  defective  when  it  pur- 
ports to  be  made  by  bank,  but  is  signed  by  individual. 

Review  of  order  sranttnir  or  denying  motion  to  dlscbarse  attacbment. 

Followed  in  Nebraska  Moline  Plow  Co.  v.  Klingman,  48  Neb.  209,  66  N.  W. 
1101,  holding  decision  of  court  on  motion  to  discharge  attachment  on  ground 
that  statements  in  affidavit  are  untrue  and  heard  on  conflicting  affidavits  will 
.not  be  disturbed  unless  clearly  against  weight  of  evidence. 

Approved  in  Johnson  v.  May,  49  Neb.  605,  68  N.  W.  1032,  holding  order  grant- 
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ing  or  denying  motion  to  discharge  attachment,  based  on  conflicting  proofs,  will 
not  be  reversed  unless  manifestly  wrong. 

Validity  of  act  done  on  bollday. 

Approved  in  Reclamation  Dist.  No.  535  v.  Hamilton,  112  Cal.  611,  44  Pae. 
1074,  holding  service  of  proposed  statement  on  day  of  general  election  not  ju- 
dicial business;  Havens  v.  Stiles,  8  Idaho,  254,  56  L.  R.  A.  738,  67  Pac  919, 
holding  filing  of  complaint  and  issuance  of  summons  by  clerk,  municipal  and  not 
judicial  act  prohibited  by  statute. 

Cited  in  footnotes  to  State  v.  Thomas,  48  L.  R.  A.  459,  which  sustains  indict- 
ment found  by  grand  jury  impaneled  on  holiday;  Page  v.  Shainwald,  57  L.  R. 
A.  173,  which  denies  right  to  exercise  option  on  day  succeeiling  holiday  on  wbidb 
it  matures. 

20  L.  R.  A.  316,  SPELLMAN  v.  LINCOLN  RAPID  TRANSIT  CO.  36  Neb.  890^ 
38  Am.  St.  Rep.  763,  55  N.  W.  270. 

Care  street  rall^vay  mniit  exercise. 

Approved  in  East  Omaha  Street  R.  Co.  v.  Godola,  50  Neb.  909,  70  N.  W.  491,. 
holding  street  railway  a  common  carrier,  bound  to  exercise  more  than  ordinarj 
skill  and  caution  to  insure  safety  of  passengers;  Lincoln  Street  R,  Co.  v.  Mc- 
Clellan,  54  Neb.  674,  69  Am.  St.  Rep.  736,  74  N.  W.  1074,  holding  street  railway 
common  carrier,  liable  for  slightest  negligence;  Citizens  Street  R,  Co.  v.  Hoff- 
bauer,  23  Ind.  App.  621,  56  N.  £.  54,  holding  it  duty  of  carrier  to  warn  paaseD- 
ger  of  danger  of  which  latter  is  ignorant;  Baltimore  City  Pass.  R.  Co.  v.  Nugent* 
86  Md.  360,  39  L.  R.  A.  164,  38  Atl.  779,  holding  carrier,  in  absence  of  n^ligence* 
not  liable  for  injury  caused  by  breaking  of  trolley  wire,  due  to  latent  defect. 

Presumption  of  nesllsence. 

Approved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Young,  58  Neb.  680,  79  N.  W.  556, 
holding  injury  to  passenger  presumed  due  to  carrier's  negligence;  Pray  v.  Omaha 
Street  R.  Co.  44  Neb.  171,  48  Am.  St.  Rep.  717,  62  N.  W.  447,  holding  over- 
crowding of  cars  evidence  of  negligence;  San  Antonio  Street  R.  Co.  v.  Muth,  7 
Tex,  Civ.  App.  451,  27  S.  W.  752,  holding  derailment  of  car  evidence  of  negli- 
gence; Whittlesey  v.  Burlington,  C.  R.  &  N.  R.  Co.  121  Iowa,  602,  90  N.  W.  616,. 
holding  burden  of  proof  resting  on  injured  passenger  to  show  negligence  of  car- 
rier sustained  by  proof  that  injury  was  due  to  derailment  of  train. 

Cited  in  footnotes  to  Fleming  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  22  L.  R.  A. 
351,  which  denies  presumption  of  negligence  from  injury  to  passenger  by  fall  of 
detached  rock  on  train;  Shafer  v.  Lacock,  29  L.  R.  A.  254,  which  holds  negligence 
presumed  from  burning  of  house  through  fire  set  from  sparks  of  fire-pot  placed 
on  roof  by  workmen;  Budd  v.  United  Carriage  Co.  27  L.  R,  A.  279,  which  holds 
running  and  kicking  of  team  on  public  carriage  makes  prima  iacie  case  of  negli- 
gence as  to  passenger;  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains  pre- 
sumption of  negligence  from  injury  to  passenger  by  unexplained  breaking  of  ele- 
vator appliance. 

Contraetnal  limitation  of  liability. 

Approved  in  Atchison,  T.  A  S.  F.  R.  Co.  v.  Lawler,  40  Neb.  379,  59  N.  W.  968,. 
holding  carrier  cannot^  by  contract,  limit  damages  for  loss  due  to  its  negligence. 


313-333.]  L.  R  A.  CASES  AS  AUTHORITIES.  351 

20  L.  R.  A.  321,  SILL  v.  WHITE,  62  Conn.  430,  26  Atl.  396. 
Effect  on  life  estate  of  po^ver  of  disposal. 

Approved  in  Mansfield  v.  Shelton,  67  Conn.  394,  52  Am.  St.  Rep.  285,  35  AtL 
271,  holding  life  estate  in  residue  not  enlarged  to  fee  by  unrestricted  power  of 
disposal. 

SSlectlOB  to  accept  testamentary  provision  conferring  less  tban  statnte» 

Distinguished  in  Coe's  Appeal,  64  Conn.  355,  30  Atl.  140,  holding  husband  en- 
titled by  statute  to  life  use  of  wife's  personalty  may  elect  to  accept  provision  in 
her  will  giving  him  life  use  of  remainder  after  payment  of  legacies. 

20  L.  R.  A.  323,  Re  WASHINGTON  MONUMENT  FUND,  154  Pa.  621,  26  AtL 

647. 
Monument  as  bnlldlngr. 

Approved  in  Van  Baman  v.  Leithiser,  44  W.  N.  C.  390,  and  Spangler  v.  Leit- 
heiser,  182  Pa.  279,  37  Atl.  832,  holding  soldiers'  monument  not  county  building. 

Apartment  bonse  as  *<slnsle  d^velllns**' 

Cited  in  footnote  to  Hutchinson  v.  Ulrich,  21  L.  R.  A.  391,  which  construes 
restriction  to  "single  dwelling"  as  authorizing  apartment  house. 

20  L.  R.  A.  329,  HOLMES  v.  GARDNER,  50  Ohio  St.  167,  33  N.  E.  644. 
Protection   of  bona  llde   parcliaser. 

Approved  in  Robinson  v.  Welty,  40  W.  Va.  396,  22  S.  E.  73,  holding  failure  of 
bona  fide  assignee  of  fraudulent  mortgage  to  set  up  such  fraud  in  defense  to  fore- 
closure suit  does  not  prevent  recovery  from  assignor  of  sum  paid  for  assign- 
ment; Strait  V.  Ady,  4  Ohio  N.  P.  87,  holding  rights  of  assignee  of  mortgage  who 
fails  to  record  assignment  subordinate  to  subsequent  bona  fide  purchasers,  mort- 
gagees, or  assignees  of  mortgages  without  notice,  where  mortgagee  cancels  mort- 
gage of  record. 

Cited  in  footnote  to  Economy  Sav.  Bank  v.  Gordon,  48  L.  R.  A.  63,  which  sus- 
tains, as  against  mortgagor's  creditors,  lien  of  bona  fide  purchaser  of  mortgage 
given  without  consideration. 

Bffect  of  asslfcnment  of  portion  of  notes  secured  by  mortaraare. 

Approved  in  Kernohan  v.  Manss,  53  Ohio  St.  133,  29  L.  R.  A.  320,  41  N.  E.  258, 
holding  transfer  of  portion  of  notes  secured  by  mortgage  carries  with  it  propor- 
tional interest  in  security. 

Recovery  from  fraudulent  arrantee. 

Cited  in  Mengert  v.  BrinkerhoflT,  67  Ohio  St.  493,  66  N.  E.  530,  allowing  re- 
covery by  judgment  creditor  from  fraudulent  grantee  of  proceeds  of  sale. 

20  L.  R,  A.  333,  MARSH  v.  McNIDER,  88  Iowa,  390,  45  Am.  St.  Rep.  240,  55 

N.  W.  469. 
Rlffbt  to  take  Ice. 

Approved  in  Gehlen  Bros.  v.  Knorr,  101  Iowa,  711,  36  L.  R.  A.  TOO,  63  Am.  St. 
Rep.  416,  70  N.  W.  757,  and  Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb.  254,  28  L.  R. 
A.  587,  footnote  p.  581,  60  N.  W.  717,  holding  that  owner  of  soil  may  remove  from 
non-navigable  stream  ice  for  storage  or  sale,  if  he  does  not  appreciably  diminish 
head  of  water  at  dam  of  lower  proprietor. 


352  L.  K  A.  OASES  AS  AUTHORITIES.         [20  L.  R  A 

Cited  in  footnote  to  Sanborn  y.  People's  loe  Co.  61  L.  R.  A.  829,  which  hcddi 
taking  of  ice  in  large  quantities  from  public  lake  not  exercise  of  oonoimon  right 
in  its  waters. 
Appropriation  of  ice. 

Cited  in  footnote  to  Becker  y.  Hall,  56  L.  R.  A.  573,  which  holds  marking,  stak- 
ing, or  cleaning  ice  not  thick  enough  for  harvesting,  insufficient  appropriation. 

20  L.  R.  A.  335,  MADISON  SQUARE  BANK  v.  PIERCE,  137  N.  Y.  444,  33  Am. 

St.  Rep.  751,  33  N.  E.  557. 

Recovery  off  ffnll  amount. 

Approved  in  Culliford  v.  VValzer,  13  Misc.  495,  35  N.  Y.  Supp.  476,  holding  judg- 
ment creditor  in  action  in  which  order  of  arrest  was  granted  may  sue  bail  for 
amount  of  principal  judgment  and  judgment  for  costs,  and  accoimt  to  sureties 
on  undertaking  to  stay  execution,  who  had  paid  some  of  the  judgments;  Dix  v. 
Jaquay,  94  App.  Div.  560,  88  X.  Y.  Supp.  228,  holding  life  tenant  may  recover 
from  subtenant  committing  waste,  not  only  his  own  loss,  but  that  of  remainder- 
man ;  Hanover  Nat.  Bank  v.  American  Dock  &  Trust  Co.  14  App.  Piv.  259,  43  N. 
Y.  Supp.  544,  holding  where  assignee  bank  is  entitled  to  recover  possession  of 
property  covered  by  warehouse  receipt,  it  is  no  concern  of  defendant  aa  to  how 
much  assignor  owes  bank. 

Effect  off  payment  by  surety  or  third  pemon. 

Approved  in  Culliford  v.  Walser,  3  App.  Div.  270,  38  N.  Y.  Supp.  199,  holding 
payment  of  judgment  by  surety  on  undertaking  to  stay  execution  does  not  dis- 
charge liability  of  sureties  on  bail  bond  given  in  such  action;  Twelfth  Ward 
Bank  v.  Brooks,  63  App.  Div.  222,  71  N.  Y.  Supp.  388,  holding  fact  that  subse- 
quent indorser  has  paid  note  to  plaintiff,  no  defense  to  prior  indorser  where  pay- 
ment of  note  not  made  for  him;  Hartford  F.  Ins.  Co.  v.  Dickenson,  73  Hun.  581, 
26  N.  Y.  Supp.  175,  holding  debt  due  from  firm  acting  as  insurance  agents  not 
discharged  where  third  person,  in  consideration  of  appointment  as  agent,  agro^'d 
to  pay  debt  and  did  pay  it  in  part;  Crawford  v.  Tyng,  10  Misc.  145.  30  N.  Y. 
Supp.  907,  holding  payment  of  debt  made  by  third  person  at  debtor's  request  in- 
ures to  benefit  of  latter;  Re  Heyman,  95  Fed.  801,  holding  creditor  entitled  to 
prove  his  full  claim  in  bankruptcy  in  preference  to  surety  who  has  discharged 
part  of  indebtedness;  Swarts  v.  Fourth  Nat.  Bank,  54  C.  C.  A.  399,  117  Fed.  13, 
holding  creditor  partly  paid  by  surety  may  recover  full  amount  from  bankrupt 
principal's  estate,  holding  surplus  in  trust  for  surety. 

•Continuing  mnit  ffor  anrety's  benellt. 

Approved  in  Oneida  County  Bank  v.  Lewis,  23  Misc.  35,  51  N.  Y.  Supp.  826, 
holding  indorser  may,  when  sued,  pay  note  and  continue  suit  in  name  of  plaintiff. 
Maker  as  ultimate  debtor. 

Cited  in  Homestead  Bank  v.  Hollister,  7  Misc.  425,  27  N.  Y.  Supp.  1015,  to 
point  that  maker  of  note  is  ultimate  debtor  who  ought  to  pay  in  preference  to, 
and  in  exoneration  of,  indorser. 

20  L.  R.  A.  338,  RICHARDSON  v.  CARBON  HILL  COAL  CO.  6  Wash.  52,  32 

Pac.  1012. 
AsMumptlon  off  rlak. 
Approved  in  Fritz  v.  Salt  Lake  &  0.  Gas  &  E.  L.  Co.  18  Utah,  503,  56  Pae.  90, 
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holding  servant  voluntarily  choosing  most  hazardous  way  of  performing  duty  as- 
sumes risk. 

KilabiUty  of  master  for  aklll*  of  pbyalclan  farnlabed. 

Second  appeal  in  10  Wash.  650,  39  Pac.  95,  holding  employer  not  liable  for  neg- 
ligence of  physician  selected  with  ordinary  care  at  hospital  maintained  with 
money  retained  from  employees*  wages  without  profit  to  employer.  Third  appeal 
in  18  Wash.  376,  51  Pac.  402,  holding  trial  of  issue  as  to  negligence  in  selecting 
surgeon  not  barred  by  decisions  on  former  appeals. 

Approved  in  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  447,  74 
S.  W.  456,  holding  employer  contracting  to  provide  competent  surgeon  liable  to 
•employee  injured  by  surgeon's  unskilfulness;  Union  P.  R.  Co.  v.  Artist,  23  L.  R. 
A.  583,  9  C.  C.  A.  18,  19  U.  S.  App.  612,  60  Fed.  368,  holding  railroad  company  not 
liable  for  malpractice  of  physicians  or  carele^^.sness  of  attendants  in  hospital  main- 
stained  as  charitable  enterprise  by  aid  of  company  and  small  sums  deducted  from 
•wages  of  employees;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  141  Ind.  91,. 60 
Am.  St.  Rep.  313,  40  N.  E.  138,  holding  corporation  voluntarily  providing  physician 
for  injured  employees  only  liable,  if  at  all,  for  negligence  in  his  selection,  and  not 
for  malpractice;  Quinn  v.  Kansas  City,  M.  &  B.  R.  Co.  94  Tenn.  720,  28  L.  R.  A. 
556,  45  Am.  St.  Rep.  767,  30  S.  W.  1036,  holding  master  who  has  selected  skilled 
«nd  competent  surgeon  to  attend  employee  not  liable  for  mistakes  of  latter. 

Distinguished  in  Sawdey  v.  Spokane  Falls  &  N.  R.  Co.  30  Wash.  356,  94  Am. 
St.  Rep.  880,  70  Pac.  972,  holding  employer  contracting  to  treat  injured  employ- 
-ee's  liable  for  malpractice  of  surgeon,  although  due  care  was  used  in  his  selection. 

Master's  duty  to  farnlsh  medical  aid. 

Cited  in  note  (28  L.  R.  A.  549)  on  duty  of  master  to  furnish  medical  aid  to 
servant. 

Master's  liability  for  Injury  by  incompetent  fellow  servant. 

Cited  in  note  (25  L.  R.  A.  710)  on  liability  of  master  for  injuries  caused  to 
•one  servant  by  incompetency  of  fellow  servant. 

20  L.  R.  A.  342,  WORTHINGTON  v.  WARING,  157  Mass.  421,  34  Am.  St.Rep. 

294,  32  N.  E.  744. 
Determination  of  equitable  rights. 

Approved  in  Smith  v.  Butler,  164  Mass.  38,  41  N.  E.  60,  holding  action  against 
•co-owner  of  ship  to  recover  disbursements  not  maintainable  at  law  or  in  absence 
of  other  owners  interested  in  the  account;  Brier ly  v.  Equitable  Aid  Union,  170 
Mass.  219,  64  Am.  St.  Rep.  297,  48  N.  E.  1090,  holding  equitable  rights  and  in- 
terests may  be  determined  in  action  on  benefit  certificate;  Isenburger  v.  Hotel 
Reynolds  Co.  177  Mass.  457,  59  N.  E.  120,  holding  equitable  defense  not  pleaded 

in  action  on  promissory  note  not  available. 

1 
Absence  of  Interested  parties. 

Approved  in  Wamesit  Power  Co.  v.  Sterling  Mills,  158  Mass.  445,  33  N.  E.  603, 
holding  party's  obligation  to  enlarge  canal  will  not  be  determined  as  an  incident 
to  suit  to  partition  water  power,  where  interested  parties  not  before  court. 

Combination  of  employers. 

Cited  in  footnotes  to  Cote  v.  Murphy,  23  L.  R.  A.   135,  which  holds  lawful, 
<K>mbination  of  omployers  to  prevent  advance  in  wages;    State  ex  reL  Scheffer 
L.  R.  A.  Au.— Vol.  III.— 23. 
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V.  Justus,  56  L.  R.  A.  757,  which  sustains  statute  prohibiting  employers  com- 
bining to  prevent  procuring  of  employment  by  threats,  promises,  or  blacklisting. 
Cited  in  note   (63  L.  R.  A.  290)   on  right  of  employers  to  combine  for  black- 
listing purposes. 

Patrol  off  strikers. 

Approved  in  Vegelahn  v.  Guntrier,  167  Mass.  99,  35  L.  R.  A,  724,  footnote 
p.  722,  57  Am.  St.  Rep.  443,  44  N.  E.  1077,  holding  maintenance  of  patrol  not 
justified  by  strikers'  purpose  to  secure  better  wages,  by  compelling  acceptance  of 
their   schedule. 

Force   neceaaary  to  constitute  Intimidation. 

Cited  in  footnote  to  O'Neil  v.  Behanna,  38  L.  R.  A.  382,  which  holds  actual 
use  of  force  unnecessary  to  constitute  intimidation  by  strikers  making  display 
of  force. 

Injunction  agralnst  blackllstlngr  or  strikes. 

Cited  in  Boyer  v.  Western  U.  Teleg.  Co.  124  Fed.  250,  refusing  to  enjoin  dis- 
charge and  blacklisting  of  employees  because  of  membership  in  labor  union. 
Cited  in  note   (28  L.  R.  A.  467)   on  injunction  against  strikes. 

20  L.  R.  A.  347,  SUPREME  LODGE  K.  &  L.  OF  H.  v.  OWENS,  94  Ky.  327,  22 

S.   W.   326. 
Distribntion  off  money  contributed  ffor  relleff. 

Cited  in  footnotes  to  Doyle  v.  Whalen,  31  L.  R.  A.  118,  requiring  expenditure 
for  sufferers  from  fire,  of  fund  contributed  for  their  relief;  Hallinan  v.  Hearst, 
55  L.  R.  A.  216,  which  denies  right  of  minor  beneficiary  of  fund  contributed  for 
families  df  firemen,  to  compel  payment  of  share  faster  than  necessities  require. 

20  L.  R.  A.  350,  FARBER  v.  MISSOURI  P.  R.  CO.  116  Mo.  81,  22  S.  W.  631. 
Kxemptlon  ffrom  taxation  as  public  highways. 

Approved  in  Nevada  use  of  Gilflllan  v.  Eddy,  123  Mo.  560,  27  S.  W.  471^ 
holding  railroad  lands  not  exempt  from  taxation  for  street  improvement  be> 
cause  Constitution  declares  railways  public  highways. 

Removal  off  trespasser. 

Approved  in  Farber  v.  Missouri  P.  R,  Co.  139  Mo.  283,  40  S.  W.  932,  holding" 
railroad  company  liable  to  trespasser  compelled  to  leave  moving  train,  whether 
actual  force  applied  or  not. 

Cited  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  v.  Redding,  34  L.  R. 
A.  767,  which  holds  wanton  neglect  of  duty  not  shown  by  failure  to  stop  freight 
train  on  sharp  grade  to  remove  boy  catching  on. 

Scope  off  employment. 

Approved  in  Raming  v.  Metropolitan  Street  R.  Co.  157  Mo.  509,  60  S.  W. 
791,  holding  acts  of  gripman  from  which  injury  resulted  to  trespasser  must  be 
shown  to  be  within  scope  of  his  duty;  W^alker  v.  Hannibal  &  St.  J.  R.  Co.  12J 
Mo.  584,  24  L.  R.  A.  367,  42  Am.  St.  Rep.  547,  26  S.  W.  360,  holding  carrier  not 
liable  for  injury  due  to  negligence  of  baggageman  in  throwing  from  car  drill* 
carried  to  accommodate  persons;  Owens  v.  Wabash  R.  Co.  84  Mo.  App.  149, 
holding  brakeman  directing  passenger  to  jump  from  moving  train  acting  with- 
in line  of  his  duty:  Ephland  v.  Missouri  P.  R.  Co.  71  Mo.  App.  610,  holding  car- 
rier  liable  for   injury   due   to   alarming   exclamation   of   brakeman. 
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Cited  in  McPeak  v.  Missouri  P.  R.  Co.  128  Mo.  643,  30  S.  W.  170  (dissent- 
ing opinion),  majority  holding  carrier  liable  for  alarming  exclamation  of  brake- 
man  causing  passenger  to  jump  from  moving  train;  Brennan  v.  Santa  Fe,  72 
M!o.  App.  Ill,  holding  it  question  for  jury  whether  brakeman  pushing  trespasser 
from  train  engaged  in  performance  of  duties  assigned  him;  Tangner  v.  South- 
Avest  Missouri  Electric  R.  Co.  85  Mo.  App.  31,  holding  carrier  liable  for  ma- 
licious and  wanton  acts  of  servant  to  passenger,  done  during  course  of  dis- 
charge of  his   duty. 

Cited  in  footnotes  to  Smith  v.  Louisville  &  N.  R.  Co.  22  L.  R.  A.  72, 
which  holds  brakeman  within  scope  of  employment  in  kicking  boy  off  moving 
train  for  failure  to  pay  fare;  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies 
master's  liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's 
hand,  while  pretending  to  throw  at  boys  playing  on  cotton  bales. 

Cited  in  note  (27  L.  R.  A.  164,  188)  on  master's  civil  responsibility  for  wrong- 
ful or  negligent  act  of  servant  or  agent  tow^ards  one  who  has  no  claim  on  mas- 
ter by  reason  of  contract,  incipient  or  perfected. 

Authority  off  nervant  or  aarcnt. 

Approved  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Peterson,  144  Ind.  222,  42  N.  E. 
480,  holding  trespasser  must  show  brakeman  authorized  to  do  act  resulting  in 
injury;  Illinois  C.  R.  Co.  v.  King,  179  111.  95,  70  Am.  St.  Rep.  93,  53  N.  E.  552, 
holding  duty  of  servant  to  eject  trespasser  from  train  not  assumed;  Interna- 
tional A  G.  N.  R.  Co.  V.  Armstrong,  4  Tex.  Civ.  App.  155,  23  S.  W.  236,  holding 
authority  of  brakeman  to  manage  train  must  be  proved  when  relied  on:  Chicigo, 
R,  L  &  P.  R.  Co.  V.  Brackman,  78  111.  App.  149;  Chicago  &  W.  I.  R.  Co.  v. 
Ketchem,  99  111.  App.  664;  Randall  v.  Chicago  &  G.  T.  R.  Co.  113  Mich.  120, 
38  L.  R.  A.  669,  footnote  p.  666,  71  N.  W.  450,— holding  that  brakeman  has 
no  implied  authority  to  eject  passenger;  Leonard  v.  Missouri,  K.  &  T.  R.  Co. 
68  Mo.  App.  51,  holding  authority  of  local  agent  to  consent  to  assignment  of 
salary  will  not  be  inferred. 

Citrrler'a  duty  to  passenirer. 

Approved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Brackman,  78  111.  App.  149,  holding 
carrier  bound  to  protect  passenger  against  violence  of  its  servants;  Exton  v. 
Central  R.  Co.  62  N.  J.  L.  15,  56  L.  R.  A.  511.  42  Atl.  486,  holding  carrier  liable 
for  injury  to  passenger,  due  to  hackmen  scuffling  on  walkway  to  baggage  room; 
Clark  V.  Chicago  &  A.  R.  Co.  127  Mo.  211,  29  S.  W.  1013,  holding  carrier  stop- 
ping its  train  at  intersection  of  connecting  line  liable  for  injury  due  to  collision; 
Shaefer  v.  Missouri  P.  R.  Co.  98  Mo.  App.  454,  72  S.  W.  154,  holding  carrier  not 
only  bound  to  carry  passengers  safely,  but  to  treat  them  respectfully  and  with 
courtesy. 

Opinion  evidence  a«  to  nntborlty. 

Approved  in  Krueger  v.  Chicago  &  A.  R.  Co.  84  Mo.  App.  366,  holding  duty 
of  brakeman  to  put  off  trespasser  should  be  proved,  but  not  by  opinion  evidence. 

"W^lio  fa  treapnaser. 

Cited  in  footnotes  to  Boggess  v.  Chesapeake  &  0.  R.  Co.  23  L.  R.  A.  777, 
which  holds  ticket  holder  in  good  faith  boarding  freight  train  not  carrying: 
passengers  entitled  to  treatment  as  passenger;  Purple  v.  Union  P.  R.  Co.  57 
L.  R.  A.  700,  which  holds  one  riding  on  train  prohibited  from  carrying  passen- 
gers, a  trespasser. 
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IbJutt  in  vettlnv  on  or  oil  moving  train. 

Cited  in  note  (21  L.  R.  A.  355)  on  injtiries  in  getting  on  or  off  railroad 
trains. 

20  L.  R.  A.  355,  IOWA  ECLECTIC  MEDICAL  COLLEGE  ASSO.  v.  SCHRADEB, 
87  Iowa,  659.  55  N.  W.  24. 

Revle^v  by  certiorari. 

Approved  in  Traer  v.  State  Bd.  of  Medical  Examiners,  106  Iowa,  564,  76 
N.  W.  853,  holding  revocation  of  physician's  certificate  hy  state  hoard  of  medi- 
cal examiners  not  reviewable  by  certiorari  where  hoard  did  not  act  arbitrarily 
or  unreasonably. 

Rlffbt  to  man  damns. 

Cited  in  footnotes  to  Van  Vleck  v.  Board  of  Dental  Examiners,  44  L.  R.  A. 
635,  which  denies  right  to  mandamus  to  compel  dental  examining  board  to  in- 
dorse diploma;  State  ex  rel.  Hygea  Medical  College  v.  Coleman,  55  L.  R.  A. 
105,  which  denies  power  to  compel  state  board  by  mandamus  to  issue  certifi- 
cates to  holders  of  diplomas  from  medical  college. 

La^ira  rearnlatlnv  practice  of  medicine. 

Cited  in  State  ex  rel.  Burroughs  v.  Webster,  150  Ind.  616,  41  L.  R.  A-  217, 
50  N.  E.  750,  holding  requirement  that  practising  physicians  obtain  new  license 
valid  exercise  of  police  power;  Kenedy  v.  Schultz,  6  Tex.  Civ.  App.  462,  25  S. 
W.  667,  holding  exemption  from  operation  of  law  regulating  practice  of  medi- 
cine of  those  engaged  in  such  practice  for  specified  period  is  constitutional; 
Scholle  V.  State,  90  Md.  744,  50  L.  R.  A.  415,  46  Atl.  326,  to  point  that  enact- 
ments regulating  practice  of  medicine  are  valid. 

Discrimination  by  board  of  examiners. 

Approved  in  Bragg  v.  State,  134  Ala.  182,.  58  L.  R.  A.  931,  32  So.  767,  hold- 
ing it  no  defense  to  one  who  practised  medicine  without  license,  that  board  d 
examiners  discriminated  in  favor  of  "regular  practitioners." 

Statute  reatrlctlnar  bnalneaa. 

Cited  in  footnote  to  Noel  v.  People,  52  L.  R.  A.  287,  which  holds  void,  a«t 
giving  exclusive  privilege  to  sell  patent  medicines  to  registered  pharmacists. 

Cited  in  note  (21  L.  R.  A.  791)  on  constitutionality  of  statutes  restricting 
contracts  and  business. 

Exemption  of  dentlat  from  Jnry  dnty. 

Cited  in  footnote  to  State  ex  rel.  Flickinger  v.  Fisher,  22  L.  R.  A.  799,  which 
holds  dentist  not  exempt  from  jury  duty. 

Claaa  leirlalatlpn. 

Approved  in  Burk  v.  Putman,  113  Iowa,  234,  86  Am.  St.  Rep.  372,  84  N.  W. 
1053,  holding  statute  allowing  husband  and  wife  to  testify  against  each  other 
in  special  case  not  unconstitutional  as  class  legislation. 

Uniform  operation  of  statute. 

Approved  in  Cook  v.  Marshall  County,  119  Iowa,  403,  93  N.  W.  372,  holding 
statute  exempting  jobbers  from  tax  which  it  imposes  on  cigarette  dealers  oper* 
ates  uniformly  on  all  persons  in  like  situation,  and  is  constitutional. 
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20  L.  R.  A.  360,  LANG  v.  PENNSYLVANIA  R.  CO.  164  Pa.  342,  35  Am.  St. 

Rep.  846,  26  Atl.  370. 
Carrier's  liability  for  Io«a  of  frelsbt  or  baflrsase* 

Cited  in  footnotes  to  Wald  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  35  L.  R.  A. 
356,  which  holds  carrier  liable  for  baggage  lost  by  unprecedented  flood,  where 
loss  due  to  negligent  delay;  Faucher  v.  Wilson,  39  L.  R.  A.  431,  which  denies 
carrier's  liability  for  bursting  of  hogshead  of  molasses  from  fermentation. 

Carrier's  duty  to  passenarer. 

Approved  in  Duggan  v.  Baltimore  &  0.  R.  Co.  159  Pa.  255,  33  W.  N.  C.  384, 
25  Pittsb.  L.  J.  N.  S.  14,  39  Am.  St.  Rep.  672,  28  Atl.  182,  holding,  whUe  con- 
ductor must  protect  passengers  from  injury  by  negligence  or  violence,  he  is  not 
required  to  oppose  officers  of  the  law  in  performance  of  their  duty. 

Cited  in  footnote  to  Smith  v.  North  American  Transp.  &  Trading  Co.  44  L» 
R.  A.  557,  which  holds  steamer  company  abandoning  trip  to  Dawson  required 
to  bring  passenger  back  without  charge. 

Carrier's  liability  for  iajary  to  employee. 

Cited  in  footnote  to  Terre  Haute  &  I.  R.  Co.  v.  Fowler,  48  L.  R.  A.  531,  which 
holds  railroad  liable  for  injury  to  employee  by  breaking  of  railroad  trestle  by 
flood  and  drift. 

Aet  of  God. 

Cited  in  footnote  to  Libby  v.  Maine  C.  R.  Co.  20  L.  R.  A.  812,  which  holds 
unprecedented  ^ood  causing  washout  of  railroad  culvert  an  act  of  Crod. 

20  L.  R.  A.  362,  REIDY  v.  SMALL,  164  Pa.  505,  26  Atl.  602. 
RevoeatiOB  of  deed. 

Approved  in  Wilson  v.  Anderson,  13  Montg.  Co.  L.  Rep.  191,  holding  deed  of 
trust  executed  by  man  of  intemperate  habits  not  invalid  because  not  reserving 
power  of  revocation;  Neal  v.  Black,  177  Pa.  102,  34  L,  R.  A.  713,  26  Pittsb.  L. 
J.  N.  S.  53,  35  Atl.  561,  holding  absence  of  clause  of  revocation  in  voluntary 
deed  of  incompetent  does  not  affect  its  validity;  Chestnut  Street  Nat.  Bank  v. 
Fidelity  Ins.  Trust  &  S.  D.  Co.  42  W.  N.  C.  317,  7  Pa.  Dist.  R.  110,  holding  deed 
reserving  income  for  life  and  vesting  beneficial  interest  in  grantor's  children 
at  her  death  not  revocable  in  absence  of  provision  therefor  (Reversed  on  appeal). 

Cited  in  footnotes  to  Wilson  v.  Anderson,  44  L.  R.  A.  542,  which  holds  trust 
deed  by  intemperate  and  improvident  person,  without  power  of  revocation,  ir- 
revocable; Neisler  v.  Pearsall,  52  L.  R.  A.  874,  which  holds  settlement  of  prop- 
erty in  trust,  stated  to  be  irrevocable,  not  revocable  without  interposition  of 
duly  constituted  tribunal. 

20  L.  R.  A.  366,  HALL  v.  ARMSTRONG,  65  Vt.  421,  26  Atl.  592. 

JLiaflkt  to  Jary  trial. 

Cited  in  Crampton  v.  Hollister,  70  Vt.  635,  41  Atl.  588,  holding  right  to  jury 
trial  does  not  exist  in  insolvency  appeals;   Shapira  v.  D*Arcy,  180  Mass.  378, 
62  N.  E.  412,  holding  constitutional  right  to  trial  by  jury  does  not  extend  to 
suits  in  equity,  in  which,  from  early  times,  there  was  no  such  right. 
Coastltational  conatrnctioa. 

Approved  in  Colton  v.  Montpelier,  71  Vt.  416,  45  Atl.  1039,  holding  practical 
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construction  of  Constitution,   contemporaneous   with  its  adoption  and  long 
quiesced  in,  equivalent  to  judicial  determination. 

Cited  in  New  England  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  355.  33  L.  K- 
A.  574,  35  Atl.  323  (dissenting  opinion),  majority  holding  constitutional  right 
to  fish  in  boatable  waters  does  not  include  all  waters  boatable  in  fact. 

20  L.  R.  A.  370,  MOULTON  v.  CORNISH,  138  N.  Y.  133,  33  N.  E.  842. 
RIflrht  to  sell  mortgrased  property. 

Approved  in  Denton  v.  Ontario  County  Nat.  Bank,  150  N.  Y.  134,  44  N.  E. 
781,  holding  junior  mortgagee,  not  made  party  to  suit  in  which  direct  fore- 
closure of  prior  mortgage  was  decreed,  entitled  to  foreclosure  and  sale  of  prop- 
erty subject  to  prior  liens;  Breed  v.  Ruoff,  173  N.  Y.  345,  66  N.  E.  5,  holding, 
in  foreclosure  suit  by  receivers  of  loan  association,  plaintiff  entitled  to  sale 
of  mortgaged  premises,  although  upon  final  settlement  there  may  be  some 
amount  payable  to  mortgagors. 

Parties  to  suit. 

Approved  in  First  Nat.  Bank  v.  Shuler,  153  N.  Y.  170,  60  Am.  St.  Rep.  601, 
47  N.  E.  262,  holding  in  suit  to  set  aside  assignment  of  creditors  on  death  of 
defendant  assignor,  his  executrix  must  be  made  party,  although  already  a  party 
in  her  individual  capacity;  Titcomb  v.  Fonda,  J.  &  G.  R.  Co.  38  Misc.  684,  78 
N.  Y.  Supp.  226,  holding  foreclosure  without  notice  to  vendee  in  possession  con- 
stitutes purchaser  at  sale  equitable  assignee  of  mortgage;  Jolins  v.  Wilson,  180 
U.  S.  451,  45  L.  ed.  618,  21  Sup.  Ct.  Rep.  445,  holding  failure  to  file  amended 
bill  in  foreclosure  suit  on  learning  of  secret  conveyance  to  stranger  to  suit  will 
not  preclude  second  foreclosure  if  3uch  failure  did  not  prejudice  defendants. 

Cited  in  Galusha  v.  Galusha,  138  N.  Y.  281,  33  N.  E.  1062,  to  point  that 
trustee  is  necessary  party  to  suit  to  cancel  deed  of  separation. 

Appealability  off  order. 

Approved  in  Ke  Talmage,  160  N.  Y.  515,  65  N.  E.  276,  holding  order  confirm- 
ing intermediate  accounting  by  general  assignee,  and  releasing  his  sureties  to 
that  extent,  final  order  in  special  proceeding  and  appealable  as  such;  Re  Munn, 
165  N.  Y.  158,  58  N.  E.  881,  holding  order  made  in  special  proceeding  to  review 
assessment,  setting  it  wholly  aside,  final  order  and  appealable  as  such. 

20  L.  R.  A.  381,  PEOPLE  v.  PECK,  138  N.  Y.  386,  52  N.  Y.  S.  R.  907,  34  N.  E. 
347. 

20  L.  R.  A.  386,  DUNCAN  v.  NEW  YORK  MUX.  INS.  CO.  138  N.  Y.  88,  33  N. 

E.  730. 
Effect  of  mistake  or  Isrnorance  of  fact. 

Cited  in  footnotes  to  Bigliam  v.  Madison,  47  L.  R.  A.  267,  which  authorizes 
rescission  for  mutual  mistake  as  to  location  of  boundary  lines  pointed  out  by 
vendor;  Houston  &  T.  C.  R.  Co.  v.  McCarty,  53  L.  R,  A.  507,  which  denies  right 
to  set  aside  release  in  full  because  of  internal  injuries,  unsuspected  at  time. 

20  L.  R.  A.  389,  Re  McLEAN,  138  N.  Y.  158,  33  N.  E.  821. 
'Waiver  of  objections. 

Approved  in  People  ex  rel.  Mohawk  &  M.  R.  Co.  v.  Garmon,  34  Misc.  3.>3,  69 
N.   Y.   Supp.    819,   holding  appearance   before   assessors   and   trial   of   propriety 
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of  valuation,  waiver  of  manner  of  setting  forth  name  or  quantity  of  land;  Con- 
ant  V.  American  Rubber  Tire  Co.   37   Misc.    132,  74  N.   Y.   Supp.  409,  holding 
noticing  cause  and  placing  on  calendar  for  trial,  waiver  of  omission  to  enter 
order  of  reversal. 
<>«rtlorarl  to  correct  asaeawmcnt. 

Approved  in  Litchfield  v.  Brooklyn,  13  Misc.  701,  34  N.  Y.  Supp.  1090,  holding 
errors  in  amount  assessed  can  only  be  corrected  by  certiorari;  People  ex  rel. 
•Greenwood  v.  Feitner,  77  App.  Div.  431,  79  N.  Y.  Supp.  309,  holding,  on  cer- 
tiorari to  review  assessment,  relator  must  stand  or  fall  upon  grounds  of  error 
stated  in  his  application  for  reduction. 
*F«xatlon  of  manafaetartnar  corporations. 

Cited  in  note  (64  L.  R.  A  68)  on  taxation  of  manufacturing  corporations. 

•20  L.  R.  A.  391,  Re  SCHUYLER'S  STEAM  TOW-BOAT  CO.  136  N.  Y.  169,  32 
N.  E.  623. 

Reversed  in  Moran  v.  Sturges,  154  U.  S.  256,  38  L.  ed.  981,  14  Sup.  Ct  Rep. 
1019. 

<?oiilllctfn8r  Jnrlsdlctlonii. 

Approved  in  Rodgers  v.  Pitt,  96  Fed.  670,  holding  that  where  courts  have  con- 
•current  jurisdiction,  that  which  first  obtains  jurisdiction  is  entitled  to  retain  it 
without  interference;  National  Broadway  Bank  v.  Sampson,  85  App.  Div.  323,  83 
N.  Y.  Supp.  426,  holding,  in  case  of  concurrent  jurisdiction,  court  first  acquiring 
jurisdiction  draws  to  it  exclusive  right  to  control  property  involved  in  litigation; 
Jen'ey  v.  The  Carolina,  66  Fed.  1020,  holding  owner  of  boat  seized  without  war- 
rant by  state  officer  will  not  be  remitted  to  state  court  for  remedy. 

Cited  in  The  Vigilancia,  63  Fed.  734,  sustaining  jurisdiction  of  court  of  ad- 
miralty to  adjudicate  maritime  claims  as  to  freights  in  hands  of  depositary 
within  its  jurisdiction,  though  part  of  fund  not  aflfected  by  such  claims  is  in 
■custody  of  state  court. 

Cited  in  footnotes  to  Riesner  v.  Gulf,  C.  &  S.  F.  R.  Co.  33  L.  R.  A.  171,  which 
holds  filing  of  bill  for  Federal  receiver  gives  priority  over  subsequent  garnish- 
ment in  state  court;  Pendleton  v.  Lutz,  51  L.  R.  A.  649,  which  holds  jurisdiction 
by  state  court  of  action  against  corporation  not  ousted  by  subsequent  appoint- 
ment of  receiver  by  Federal  court. 

~Wben  title  vesta  In  receiver. 

Approved  in  Re  Hoagland  Robinson  Co.  36  Misc.  31,  72  N.  Y.  Supp.  435,  hold- 
ing receiver's  title,  on  filing  bond,  relates  back  to  time  of  appointment;  Re 
Muehlfeld  &  H.  Piano  Co.  12  App.  Div.  493,  42  N.  Y.  Supp.  802,  holding  receiver 
on  filing  bond  takes  property  as  of  date  when  appointment  made,  and  subject  to 
valid  liens. 

Cited  in  Re  Lengert  Wagon  Co.  110  Fed.  927,  to  point  that  receiver's  title  re- 
lates back  to  date  of  appointment. 

Distinguished  in  Mutual  Brewing  Co.  v.  New  York  &  C.  P.  Ferry  Co.  16  App. 
Div.  151,  45  N.  Y.  Supp.  101,  holding  appointment  of  temporary  receiver  does 
not  devest  corporation  of  title  to  property  undisposed  of  by  receiver. 

Receiver's  rigrht  to  aawets. 

Approved  in  Gardner  v.  Caldwell,  16  Mont.  231,  40  Pac.  590,  holding  property 
in  possession  of  receiver  not  subject  to  seizure  under  execution;  Dickey  v.  Bates, 
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13  Misc.  491,  35  N.  Y.  Supp.  526,  holding  receiver's  title  to  corporate  assets  su- 
perior to  right  of  subsequent  attaching  creditors;  National  Park  Bank  v.  Clark,. 
92  App.  Div.  269,  87  N.  Y.  Supp.  185,  upholding  attachment  levied  on  property 
of  foreign  corporation  subsequently  to  appointment  of  receiver  in  borne 
jurisdiction. 

Cited  in  Re  Muehlfeld,  16  App.  Div.  405,  45  N.  Y.  Supp.  16  (dissenting  opin- 
ion), majority  holding  court  cannot  direct  general  assignee  obtaining  corporate 
property  after  petition  filed,  but  before  appointment  of  receiver,  to  turn  it  over 
to  latter. 

Cited  in  footnotes  to  State  ex  rel.  Hunt  v.  Superior  Court,  25  L.  R,  A.  354, 
which  holds  sheriff's  right  to  possession  of  attached  property  not  lost  by  appoint- 
ment of  receiver;  Rogers  &  B.  Hardware  Co.  v.  Cleveland  Bldg.  Co.  31  L.  R.  A. 
335,  which  authorizes  sale  of  property  under  execution  from  state  court  after 
appointment  of  Federal  receiver. 

Cited  in  note  (30  L.  R.  A.  104)  on  injunction  against  seizure  of  property  in 
custody  of  law. 

Appointment  of  receiver. 

Cited  in  footnote  to  Port  Royal  A  A.  R.  Co.  v.  King,  24  L.  R.  A.  730,  which 
holds  railroad  receiver  appointed  in  one  state  should  also  be  appointed  for  small 
portion  of  road  in  other  state. 

Receiver  as  asent. 

Cited  in  footnote  to  Texas  &  P.  R.  Co.  v.  Gay,  25  L.  R.  A.  52,  which  holds  rail- 
road receiver  appointed  without  jurisdiction,  mere  agent  of  company. 

Receiver's  commissions. 

Cited  in  Re  Warren  E.  Smith  Co.  31  App.  Div.  46,  52  N.  Y.  Supp.  877,  holding 
possession  and  preservation  of  corporate  personal  property  by  temporary  receiver 
not  a  receipt  and  disbursement  entitling  him  to  commissions. 

Garnishment  off  debt  dne  ffrom  receiver. 

Cited  in  note  (26  L.  R.  A.  218)   on  garnishment  of  money  due  from  receiver. 

Bnjolnlns  proceedings. 

Approved  in  Paxson  v.  Cunningham,  11  C.  C.  A.  114,  21  U.  S.  App.  466,  63  Fed. 
136,  holding  circuit  court  will  not  enjoin  prosecution  of  libel  in  admiralty  against 
vessel  in  hands  of  receiver  appointed  by  it. 

Cited  in  footnote  to  Phelps  v.  Mutual  Reserve  Fund  Life  Asso.  61  L.  R.  A.  717^ 
which  denies  jurisdiction  of  Federal  court  to  enjoin  receiver  illegally  appointed 
by  state  court  from  acting. 

Distinguished  in  Re  Hamilton  Park  Co.  1  App.  Div.  377,  37  N.  Y.  Supp.  310. 
holding  foreclosure  of  mortgage  given  by  corporation  to  secure  bond  issue  "will 
not  be  enjoined,  although  temporary  receiver  has  been  appointed. 

20  L.  R.  A.  398,  GILDER  v.  DAVIS,  137  N.  Y.  504,  33  N.  E.  599. 
Broker's  rlsht  to  comntSsslons. 

Approved  in  Diamond  v.  Hartley,  38  App.  Div.  91,  55  N.  Y.  Supp.  994,  holding 
♦.hat  to  recover  commissions  broker  must  show  parties  had  reached  enforceable 
agreement  as  between  themselves:  Kirwan  v.  Barney,  27  Misc.  181,  57  X.  Y. 
Supp.  812,  holding  broker  must  show  propoped  purchaser  able,  ready,  and  willing^ 
to  take  property  upon  vendor's  terms;  Foiner  v.  Kobre.  13  Misc.  501,  34  N.  Y- 
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Supp.  676,  holding  broker  cannot  recover  commiesions  where  principal  ready  to 
perform,  but  purchaser  fails  to  appear;  Folinsbee  v.  Sawyer,  8  Misc.  371,  28  N. 
Y.  Supp.  698,  holding  broker  has  earned  commissions  when  minds  of  parties  meet 
upon  contract  to  sell,  and  terms  of  sale,  whether  carried  out  or  not;  Levy  v.  Ruff, 
4  Aiisc.  181,  23  N.  Y.  Supp.  1002,  holding  owner  who  signed  informal  agreement 
of  sale,  but  refused  to  sign  contract  embodying  same  terms,  liable  for  commis- 
sions; Thain  v.  Philbrick,  36  Misc.  829,  74  N.  Y.  Supp.  856,  holding  right  of 
broker  to  commissions  does  not  depend  on  performance  of  contract  by  purchaser; 
Brown  v.  Grassman,  53  App.  Div.  640,  65  N.  Y.  Supp.  1126,  holding  broker  may 
recover  commissions  although  contract  not  carried  out,  when  commissions  not 
dependent  on  its  execution;  Brady  v.  Foster,  72  App.  Div.  418,  75  N.  Y.  Supp. 
994,  holding  purchaser's*refusal  to  carry  out  contract  as  executed  does  not  de- 
prive broker  of  right  to  commissions;  Mattes  v.  Engel,  15  S.  D.  337,  89  N.  W. 
651,  holding  agent  entitled  to  commission  although  contract  of  sale  subsequently 
modified  or  canceled;  Hamm  v.  Weber,  19  Misc.  489,  43  N.  Y.  Supp.  1069,  holding 
broker  not  entitled  to  commissions  where  grantee  of  one  of  the  parties  makes  ex- 
change with  other  on  different  terms;  Charles  v.  Cook,  88  App.  Div.  82,  84  N.  Y. 
Supp.  867,  holding  broker  entitled  to  commissions  when  contract  for  exchange  of 
properties  has  been  made,  although  parties  are  unable  to  fulfil  contract;  Hen- 
ken  V.  Schwicker,  174  N.  Y.  302,  66  N.  E.  971,  holding  broker  employed  to  procure 
loan  entitled  to  commissions  when  he  procures  lender  ready  to  make  loan;  Shein- 
house  y.  Klueppel,  80  App.  Dir.  446,  81  N.  Y.  Supp.  116,  holding  broker  not  en- 
titled to  commissions  where  contract  not  executed  because  purchaser  refused  to 
pay  current  taxes;   Cusack  v.  Aikman,  93  App.  Div.  580,  87  N.  Y.  Supp.  940, 
holding  broker  may  recover  commissions  although  vendor  refuses  to  execute  con- 
tract because  of  defect  in  his  title. 

Cited  in  Henken  v.  Schwicker,  67  App.  Div.  205,  73  N.  Y.  Supp.  656  (dis- 
senting opinion),  to  point  that  broker  securing  lender  able  and  willing  to  make 
loan  entitled  to  commissions  without  tender  of  amount  of  loan. 

Cited  in  notes  (44  L.  R.  A.  324,  351)  as  to  when  real  estate  broker  is  consid- 
ered as  procuring  cause  of  sale  or  exchange  effected;  (44  L.  R.  A.  593,  594,  597, 
603,  605,  606,  614,  618,  619,  621,  625)  on  performance  by  real  estate  broker  of 
his  contract  to  find  purchaser  or  effect  exchange  of  principals  property;  (45  L. 
R.  A.  34)  on  fraud  and  secret  dealings  or  interest  of  real  estate  brokers  as  af- 
fecting their  commissions;  (43  L.  R.  A.  599,  601,  609)  on  real  estate  broker's 
commissions  as  affected  by  negligence,  fraud,  or  default  of  principal,  and  defect- 
ive title. 


20  L.  R.  A.  400,  BOWLUS  v.  PHOENIX  INS.  CO.  133  Ind.  106,  32  N.  E.  319. 

Demurrer  to  pleading. 

Approved  in  Union  Cent.  L.  Ins.  Co.  v.  Huyck,  5  Ind.  App.  476,  32  N.  E.  580, 
holding,  where  demurrer  to  bad  paragraph  of  answer  overruled,  it  will  be  re- 
garded as  reversible  error  unless  record  affimatively  shows  that  judgment  rests 
upon  good  paragraph;  Norris  v.  Tioe,  13  Ind.  App.  21,  39  N.  E.  1046,  holding 
error  in  overruling  demurrer  to  bad  answer  not  cured  because  facts  provable 
under  answer  were  also  admissible  under  general  denial  pleaded ;  Knauss  v.  Lake 
Erie  A  W.  R,  Co.  29  Ind.  App.  220,  64  N.  E.  95,  holding  complaint  in  action  for 
damages  for  death  bad  on  demurrer  if  it  shows  decedent  was  guilty  of  contribu- 
tory negligence. 
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Forfeiture  of  policy. 

Approved  in  Travelers'  L.  &  Acci.  Ins.  Co.  v.  Cash,  14  Ind.  App.  6,  42  N.  E, 
246,  holding  forfeiture  not  favored  by  law  and  not  to  be  supplied  by  inference. 

»-  Mortgrasre  encumbrance. 

Approved  in  German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind.  App.  625,  39  N.  E. 
534,  holding  valid,  provision  forfeiting  policy  if  property  is  encumbered,  unless 
so  represented  in  written  part  of  policy;  Milwaukee  Mechanics'  Ins.  Co.  v.  Nie- 
wedde, 12  Ind.  App.  146,  39  N.  E.  757,- holding  valid,  clause  declaring  policy  void 
if  property  insured  then  is  or  thereafter  becomes  encumbered  by  mortgage;  Shaf- 
fer V.  Milwaukee  Mechanics*  Ins.  Co.  17  Ind.  App.  215,  46  N.  E.  557,  holding 
valid,  condition  forfeiting  policy  if  there  is  encumbrance  not  mentioned ;  Traders 
Ins.  Co.  V.  Cassell,  24  Ind.  App.  242,  56  N.  E.  259,  holding  condition  against 
chattel  mortgages  valid,  and,  if  disregarded,  policy  is  void;  Dougherty  v.  Ger- 
man-American Ins.  Co.  67  Mo.  App.  633,  holding  new  mortgage  decreasing 
amount  of  indebtedness  as  stated  in  application  will  not  avoid  policy;  Kansas 
Farmers'  F.  Ins.  Co.  v.  Saindon,  53  Kan.  625,  36  Pac.  983,  holding  increasing 
existing  encumbrance,  contrary  to  terms  of  policy,  avoids  same;  Koshland  ▼. 
Home  Ins.  Co.  31  Or.  326,  49  Pac.  864,  holding  giving  new  mortgage  in  lieu  of 
existing  encumbrance  no  violation  of  conditions  of  policy  against  encumbrance; 
Kansas  Farmers'  F.  Ins.  Co.  v.  Saindon,  52  Kan.  494,  39  Am.  St.  Rep.  356,  35 
Pac.  15,  holding  mortgage  given  in  renewal  or  in  lieu  of  existing  mortgage  does 
not  invalidate  policy. 

— «  For  nonpayment  of  dne«  or  premium. 

Approved  in  Ohio  Farmers'  Ins.  Co.  v.  Stowman,  16  Ind.  App.  213,  44  N.  B. 
940,  holding  failure  to  pay  premium  within  definite  time  does  not  forfeit  policy 
in  absence  of  stipulation  therein  to  that  effect;  Columbian  Relief  Fund  Asso.  v. 
Hopper,  24  Ind.  App.  172,  53  N.  E.  1051,  holding  failure  to  pay  dues  while  in- 
surer is  indebted  to  insured  for  benefits  accrued  does  not  work  forfeiture. 

— —  Ownership  In  fee  almple. 

Approved  in  Ohio  Farmers'  Ins.  Co.  v.  Bevis,  18  Ind.  App.  20,  46  N.  E.  928, 
holding  fact  that  insured  holds  title  under  deed  from  husband,  whose  wife  did 
not  join,  does  not  forfeit  policy  conditioned  to  be  void  if  insured  not  owner  in 
fee  simple. 

Fraud  of  a^ent. 

Approved  in  La  Marche  v.  New  York  L.  Ins.  Co.  126  Cal.  602,  58  Pac.  1053,  hold- 
ing agent's  fraud  in  filling  out  application  for  applicant  not  familiar  with  Eng- 
lish language  will  be  imputed  to  company;  Home  Ins.  Go.  v.  Sylvester,  25  Ind.  App. 
212,57  N.  E.  991,  holding  misstatement  by  agent,  unauthorized  by  applicant,  will 
be  imputed  to  company  and  not  to  insured;  Howe  v.  Provident  Fund  Soc  7  Ind. 
App.  594,  34  N.  E.  830,  and  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  332,  54 
Am.  St.  Rep.  506,  38  N.  E.  417,  holding  false  answers  written  in  application  by 
agent  binding  on  company  where  applicant  gives  him  correct  information. 

T^alver  of  proofs  of  loss. 

Approved  in  Phenix  Ins.  Co.  v.  Ro<?ers,  11  Ind.  App.  78,  38  N.  E.  865,  holding 
proof  of  loss  waived  where,  after  notice  of  fire,  company  refused  to  pay  on  ground 
property  was  vacant  when  fire  occurred;  ^^tna  Ins.  Co.  v.Strout,  16  Ind.  App. 
161,  44  N.  E.  934,  holding  denial  of  liability  of  company  after  notice  of  loss  is 
waiver  of  proofs;  Western  Assur.  Co.  v.  McCarty,  18  Ind.  App.  457,  48  N.  E.  265, 
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holding  refusal  of  adjusting  agent  to  pay  because  insured  property  was  mort- 
gaged, waiver  of  proofs  of  loss;  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App.  209,  57 
N.  E.  991,  holding  denial  by  company  of  liability,  and  refusal  to  pay  after  notice 
of  loss,  waiver  of  proofs. 

Averment  of  excuse  for  nonperformance. 

Approved  in  Hanover  F.  Ins.  Co.  v.  Johnson,  26  Ind.  App.  130,  57  N.  E.  277, 
holding,  under  allegation  of  full  performance  of  conditions  precedent,  plaintiff 
•cannot  recover  on  evidence  showing  failure  to  perform,  with  excuse  therefor. 

20  L.  R.  A.  405,  PHENIX  INS.  CO.  v.  PENNSYLVANIA  CO.  134  Ind.  216,  33  N. 

E.  970. 
Snbroflrntion  of  Inaarer. 

Approved  in  Indiana,  Natural  &  Illuminating  Gas  Co.  v.  New  Hampshire  F. 
Idb.  Co.  23  Ind.  App.  300,  53  N.  E.  485,  holding  insurance  company  subrogated  to 
rights  of  insured  may  maintain  action  against  one  through  whose  negligence  loss 
occurred;  Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  149 
Mo.  180,  50  S.  W.  281,  holding  insurance  company  after  payment  is  subrogated 
to  rights  of  insured  against  wrongdoer,  although  it  has  not  complied  with  stat- 
ute as  to  right  to  do  business. 

Cited  in  Sims  v.  Mutual  F.  Ins.  Co.  101  Wis.  591,  77  N.  W.  908,  to  point  that 
insured,  after  payment  by  insurer,  cannot  sue  railroad  company  which  caused 
loss  without  making  insurer  a  party. 

Cited  in  footnotes  to  Mason  v.  Marine  Ins.  Co.  54  L.  R.  A.  700,  which  holds 
insurer  receiving  abandonment  of  vessel  injured  by  collision  entitled  to  sum 
recovered  from  owners  of  vessel  at  fault  for  loss  of  prospective  earnings;  United 
States  Casualty  Co.  v.  Bagley,  55  L.  R.  A.  616,  which  holds  landlord  liable  to 
insurer  of  tenant,  subrogated  to  his  rights,  for  loss  from  defective  condition  of 
siutomatic  fire  apparatus;  New  Hampshire  F.  Ins.  Co.  v.  National  L.  Ins.  Co. 
57  L.  R.  A.  692,  which  denies  right  of  insurer,  subrogated  to  mortgagee's  claims 
against  mortgagor,  to  insist  on  charging  mortgagee,  retaining  more  than  its 
share  from  other  policy,  with  amount  paid  to  mortgagor. 

Compliance  ^vlth  statutory  conditions  as  to  rlarbt  to  do  business. 

Approved  in  Security  Sav.  &  L.  Asso.  v.  Elbert,  153  Ind.  203,  54  N.  E.  753, 
holding  contract  with  foreign  corporation,  valid  when  made,  not  invalidated  by 
its  failure  to  comply  with  subsequent  statute  as  to  right  to  do  business;  Clarke 
V.  Darr,  156  Ind.  701,  60  N.  E.  688,  holding  statute  giving  receiver  of  foreign 
•corporation,  not  entitled  to  transact  business,  right  to  sue  does  not  impair  con- 
tracts or  disturb  vested  rights;  Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  149  Mo.  178,  50  S.  W.  281,  holding  contract  made  by  corporation 
not  complying  with  statute  as  to  right  to  do  business  not  void  unless  act  so 
declares;  Barricklow  v.  Stewart,  31  Ind.  App.  451,  68  N.  E.  316,  holding  foreign 
corporation  liable  on  its  contract,  although  it  has  failed  to  comply  with  statu- 
tory conditions  entitling  it  to  do  business. 

Cited  in  footnote  to  Fort  v.  State,  23  L.  R.  A.  86,  which  holds  it  no  offense 
for  agents  to  assist  accident  Lloyds  in  transacting  business,  without  license. 

Cited  in  notes  (24  L.  R.  A.  317,  318,  319,  320)  on  validity  of  contracts  made 
by  foreign  corporations  which  have  not  complied  with  statutory  conditions  as  to 
right  to  do  business  in  state;    (24  L.  R.  A.  305)   on  restrictions  on  business  of 
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foreign  insurance  companies;    (24  L.  R.  A.  297)  on  recognition  or  exclusion  of 
foreign  corporation. 

ProfltluflT  by  one's  o^im  -vrronv. 

Approved  in  Wabash  R.  Co.  v.  Kelley,  153  Ind.  123,  52  N.  £.  152,  holding  il- 
legal deduction  from  employee's  wages  for  support  of  hospital  no  defense  to- 
action  for  malpractice  of  hospital  surgeon. 

Cited  in  note  (25  L.  R.  A.  569)  on  how  far  statutes  will  be  regarded  as  hav- 
ing  abrogated  maxim  that  one  cannot  profit  by  his  own  wrong. 

Liiablllty  off  membera  of  miitaal  lire  Inanrance  company. 

Cited  in  note  (32  L.  R.  A.  481)  on  liability  of  members  of  mutual  fire  in* 
surance  company. 

Stockliolder'a  liability  ontalde  of  atate. 

Cited  in  note  (34  L.  R.  A.  741)  on  right  to  enforce  stockholder's  liability  out^ 
side  of  state  of  incorporation. 

20  L.  R.  A.  411,  CITIZENS'  ELECTRIC  LIGHT  &  P,  CO.  v.  SANDS,  96  Mich. 
651,  55  N.  W.  462. 

20  L.  R.  A.  416,  SAVANNAH  F.  &  W.  R.  CO.  v.  DANIELS,  90  Ga.  608,  17  S.  E. 

647. 
Identity  of  approach  and  abntment. 

Distinguished  in  Augusta  v.  Hudson,  94  Ga.  138,  21  S.  £.  289,  holding,  where- 
approaches  and  abutments  same  structure,  allegation  of  absence  of  railing  from- 
abutment  supported  by  proof  of  its  absence  from  approach. 

Blevated  approach  over  traeka  aa  additional  bnrden. 

Cited  in  footnote  to  Home  BIdg.  &  Conveyance  Co.  v.  Roanoke,  27  L.  R.  A.  651,. 
which  holds  elevated  approach  to  bridge  over  railroad  tracks  not  additional 
burden. 

20  L.  R.  A.  419,  FLORIDA  C.  &  P.  R.  CO.  v.  STATE,  31  Fla.  482,  34  Am.  St 

Rep.  30,  13  So.  103. 
"When  man  dam  na  ^vlU  laave. 

Approved  in  Chatters  v.  Coahoma  County,  73  Miss.  356,  19  So.  107,  holding 
mandamus  may  be  awarded  to  compel  county  to  pay  items  legally  allowed,  al- 
though payment  of  items  illegally  allowed  is  also  sought;  State  eat  rel.  Elmen- 
dorf  V.  San  Antonio  Street  R.  Co.  10  Tex.  Civ.  App.  14,  30  S.  W.  266,  holding^ 
public  duties  of  corporations  enforceable  by  mandamus,  but  not  duties  arising 
out  of  contract;  Morris  v.  Williams,  23  Wash.  469,  63  Pac.  236,  refusing  man- 
damus to  compel  county  commissioners  to  issue  bonds  they  had  contracted  to 
deliver. 

Proper  relator. 

Cited  in  Aggers  v.  People,  20  Colo.  352,  38  Pac.  386,  holding  town  proper 
party  as  relator  to  proceeding  by  mandamus  to  compel  assessor  to  extend  levies^ 
for  town  purposes. 

Settlngr  forth  dnty  reqalred  In  writ. 

Approved  in  Applegate  v.  State,  158  Ind.  123,  63  N.  E.  16,  holding  in  action 
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of  mandamus  respondent  not  bound  to  look  dehors  the  writ  to  ascertain  exact 
-duty  required  of  him. 

Sjocatlon  or  continuance  of  depot  or  si^ltcb. 

Approved  in  Beasley  v.  Texas  &  P.  R.  Co.  191  U.  S.  497,  48  L.  ed.  276,  24 
«up.  Ct.  Rep.  164,  Affirming  53  C.  C.  A.  437,  115  Fed.  955,  refusing  to  specific- 
jiUy  enforce  covenant  by  railroad  not  to  build  depot  within  3  miles  of  one 
^stipulated  for. 

Cited  in  Jones  v.  Newport  News  &  M.  Valley  Co.  13  C.  C.  A.  98,  31  U.  S.  App. 
^92,  65  Fed.  739,  holding  railroad  may  discontinue  switch  from  its  line  to  pri- 
vate warehouse,  although  in  use  for  years. 

Cited  in  footnotes  to  Texas  &  P.  R.  Co.  v.  Scott,  37  L.  R.  A.  94,  which  holds 
4igreement  to  establish  depot  at  particular  point  not  require  keeping  it  there 
forever;  Lyman  v.  Suburban  R.  Co.  52  L.  R.  A.  645,  which  sustains  condition 
in  grant  of  right  of  way  for  maintenance  of  depot  on  land  conveyed;  Reed  v. 
-Johnson,  57  L.  R.  A.  404,  which  holds  agreement  to  convey  interest  in  land  for 
services  in  securing  location  of  depot  will  not  be  specifically  enforced  where 
^antee  has  agreed  to  divide  profits  with  certain  officials  of  road. 

Suit  hy  city  to  enjoin  violation  of  contract  by  yaa  company* 

Cited  in  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  109,  60  L.  R.  A.  829, 
•66  N.  E.  436,  holding  city  may  sue  to  enjoin  gas  company  from  violating  con- 
tract as  to  price  of  gas,  made  in  consideration  of  right  to  place  mains. 

•20  L.  R.  A.  424,  CHOATE  v.  SPENCER,  13  Mont.  127,  40  Am.  St  Rep.  425, 

32  Pac.  651. 
Valldltr  of  •nmmons. 

Cited  in  Sharman  v.  Huot,  20  Mont.  558,  63  Am.  St.  Rep.  645,  52  Pac.  558, 
iiolding  failure  of  clerk  to  sign  summons  invalidates  it. 

Valldltr  of  unsealed  execution. 

Distinguished  in  Kipp  v.  Burton,  29  Mont.  99,  63  L.  R.  A.  327,  74  Pac.  86, 
holding  execution  issued  without  seal  required  by  statute  not  void,  but  amend- 
4Lble. 
Proof  of  service. 

Disapproved  in  McFarlane  v.  Cornelius,  43  Or.  .526,  73  Pac.  325,  holding  stat- 
utory requirement  that  proof  of  service  be  made  within  six  months  after  last 
clay  of  publication  directory  only. 

Collateral  attack. 

Approved  in  Coffin  v.  Bell,  22  Nev.  185,  58  Am.  St.  Rep.  738,  37  Pac.  240, 
holding  attack  by  purchaser  of  property  upon  judgment  against  vendor  on  ground 
that  it  was  rendered  without  jurisdiction,  direct  and  not  collateral. 

Distinguished  in  Burke  v.  Inter-State  Sav.  &  Loan  Asso.  25  Mont.  328,  87 
Am.  St.  Rep.  410,  64  Pac.  879,  holding  service  of  summons  by  person  under 
statutory  age  does  not  render  judgment  void  or  subject  to  attack  save  by  appeal. 

20  L.  R.  A.  430,  STUART  v.  CUNNINGHAM,  88  Iowa,  191,  55  N.  W.  311. 
"^Vinio  are  peddlers. 

Approved  in  State  v.  Wells,  69  N.  H.  425,  48  L.  R.  A.  100,  footnote  p.  99,  45 
Atl.  143,  holding  one  soliciting  orders  for  firm  doing  business  in  state,  without 
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carrying  goods  with  him  except  to  fill  orders,  not  a  peddler;  Wausau  v.  Heide- 
man,  119  Wis.  248,  96  N.  W.  549,  holding  transient  dealer  one  who  exposes 
goods  for  sale,  not  one  who  merely  takes  orders. 

Cited  in  footnote  to  Hewson  v.  Englewood,  21  L.  R,  A.  736,  which  holds  agent 
delivering  from  wagon  goods  previously  ordered,  and  taking  other  orders,  not  a 
peddler. 

Dlncriiiiinatloii  in  favor  of  residents. 

Approved  in  State  €x  rel.  Bump  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  113  Iowa, 
36,  52  L.  R.  A.  318.  86  Am.  St.  Rep.  357,  84  N.  W.  983,  holding  ordinances  ex- 
tending railway  franchise  and  stipulating  that  tickets  shall  be  sold  at  reduced 
rates  to  residents  unconstitutional  for  want  of  uniform  operation. 

20  L.  R.  A.  432,  DILLS  v.  DOEBLER,  62  Conn.  368,  36  Am.  St.  Rep.  343,  26 

Atl.  398. 
Contracts  against  envavlBff  in  bnstness. 

Cited  in  footnotes  to  Oakdale  Mfg.  Co.  v.  Garst,  23  L.  R.  A.  639,  which  holds 
contract  preventing  manufacturer  of  oleomargarine  engaging  in  business  for 
five  years  not  unreasonable. 

Injunction  aaratnst  violating  aarreeaient  not  to  practise  profcsaiov. 

Cited  in  footnote  to  Wilkinson  v.  Col  ley,  26  L.  R.  A.  114,  which  holds  in- 
junction aginst  violating  agreement  against  practising  medicine  not  prevented 
by  naming  penalty. 

20  L.  R,  A.  434,  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  PETTY,  57  Ark.  359,  21  S.  W, 

884. 
Judicial  notice. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cady,  67  Ark.  514,  55  S.  W. 
929,  holding  judicial  notice  cannot  be  taken  that  place  which  does  not  appear  to 
be  town,  village,  or  postofiice  is  within  certain  county. 

Public  nse. 

Approved  in  Butte,  A.  &  P.  R.  Co.  v.  Montana  Union  R.  Co.  16  Mont.  524,  31 
L.  R.  A.  305,  50  Am.  St.  Rep.  508,  41  Pac.  232,  holding  private  corporation  own- 
ing and  operating  railroad  for  .benefit  of  its  mines  may  condemn  land  where  all 
may  use  road  who  winh;  Kansas  &  T.  Coal  R.  Co.  v.  Northwestern  Coal  &  Min. 
Co.  161  Mo.  309,  51  L.  R.  A.  943,  footnote  p.  936,  84  Am.  St.  Rep.  717,  61 
S.  W.  684,  upholding  condemnation  of  land  for  railway  public  use,  although 
road  organized  cliietiy  for  benefit  of  coal  company;  Chicago  &  N.  W.  R.  Co.  v. 
Morehouse,  112  Wis.  13,  56  L.  R.  A.  24.3,  88  Am.  St.  Rep.  918,  87  N.  \V.  SA% 
holding  land  condemned  for  spur  track  to  buildings  of  single  industry,  taken 
for  public  use,  if  to  be  operated  for  benefit  of  all  persons  desiring  service; 
Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  590.  66  L.  R.  A.  393,  57  Atl.  1001,  holding 
railroad  may  condemn  land  on  wliich  to  establish  branch  track  to  quarry  of 
private  owner,  if  public  is  granted  equal  use  of  track;  Cereghino  v.  Oregon 
Short  Line  R.  Co.  26  Utah,  479,  99  Am.  St.  Rep.  843,  73  Pac.  634,  holding  city 
witliout  power  to  grant  franchise  to  lay  in  street  switch  track  to  be  devoted  to 
private  use;  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind,  App. 
667,  60  N.  E.  765,  holding  gas  company  cannot  condemn  land  for  pipeline  pur- 
poses  unless   it  supplies  gas   for   public  consumption;    Brown   v.   Wyandotte  4 
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S.  E.  R.  Co.  68  Ark.  140,  66  S.  W.  862,  holding,  if  land  needed  for  legitimate 
railroad  purposes,  notice  for  undertaking  the  work  will  not  affect  its  public 
character. 

Dtacretton   tn  selecttnff  land. 

Approved  in  Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line  R.  Co.  23  Utah, 
484,  90  Am.  St.  Rep.  705,  65  Pac.  735,  holding  corporate  discretion  in  selecting 
land  will  not  be  interfered  with  in  absence  of  bad  faith  or  oppression;  Mc- 
Kennon  v.  St.  Louis,  L  M.  &  S.  R.  Co.  69  Ark.  108,  61  S.  W.  383,  holding  whether 
land  taken  by  railroad  company  within  its  right  of  way  was  necessary  to  oper- 
ation of  road  is  matter  to  be  determined  by  company. 

Question  for  Jury. 

Approved  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Petty,  63  Ark.  99,  37  S.  W.  300, 
holding  intent  of  railway  to  connect  branch  with  main  line,  which  alone  would 
authorize  taking  property,  question  for  jury. 


20  L.  R.  A.  440,  HEMMENS  v.  NELSON,  138  N.  Y.  517,  34  N.  E.  342. 

Publication  libelous  per  se. 

Distinguished  in  Cady  v.  Brooklyn  Union  Pub.  Co.  23  Misc.  412,  51  N.  Y. 
Supp.  198,  holding  false  publication  that  dentist  had  committed  suicide  libelous 
per  se. 

PrlTlleved  commnnlcatlons. 

Approved  in  Coloney  v.  Farrow,  5  App.  Div.  608,  39  N.  Y.  Supp.  460,  holding 
statement  to  excise  commissioner  that  applicant  for  license  kept  house  of  ill- 
fame  presumptively  privileged;  Pendleton  v.  Hawkins,  11  App.  Div.  607,  42 
N.  Y.  Supp.  626,  holding  exhibition  of  defamatory  letter  rx)ncerning  minister, 
by  one  church  officer  to  others,  privileged  if  made  in  good  faith;  McCarty  v. 
Lambley,  20  App.  Div.  267,  46  N.  Y.  Supp.  792,  holding  statements  made  in 
discharging  subordinate  for  stealing,  in  presence  of  employees  reporting  theft, 
privileged;  Sickles  v.  Kling,  60  App.  Div.  517,  69  N.  Y.  Supp.  944,  holding  sUte- 
ments  in  attorney's  printed  brief  on  appeal  privileged  if  pertinent;  Reynolds  v. 
Plumbers'  Material  Protective  Asso.  30  Misc.  714,  63  N.  Y^.  Supp.  303,  holding 
communication  sent  to  members  of  an  association  that  plaintiff  owed,  but  re- 
fused to  pay,  one  of  members,  privileged;  Ross  v.  Ward,  14  S.  D.  245,  86  Am. 
St.  Rep.  746,  85  N.  W.  182,  holding  charge  of  theft,  made  in  good  faith  by 
elector  against  candidate  for  office,  privileged;  Lally  v.  Emery,  79  Hun,  562, 
29  N.  Y.  Supp.  888,  holding  privileged  communication  justifiable  if  made  on 
probable  cause  and  without  malice. 

Cited  in  Sickles  v.  Kling,  60  App.  Div.  620,  69  N.  Y.  Supp.  944,  as  pointing 
out  distinction   between   absolute   and   conditional   privilege. 

Cited  in  footnotes  to  Caldwell  v.  Story,  45  L.  R.  A.  735,  which  holds  privi- 
leged, indorsement  by  cashier  of  collecting  bank  that  note  is  forged;  Niven  v. 
Boland,  52  L.  R.  A.  786,  which  denies  liability  of  physician  for  signing  in  good 
faith  certificate  necessary  to  commit  to  hospital  for  dipsomaniacs;  Finley  v. 
Steele,  52  L.  R.  A.  852,  which  holds  members  of  school  board  not  guilty  of  libe) 
in  sending  request  to  school  commissioner  to  revoke  teacher's  certificate;  Buis- 
Bon  v.  Huard,  56  L.  R.  A.  296.  which  holds  privileged,  answers  to  inquiries  by 
interested  persons  as  to  defamatory  remarks  by  others. 
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Proof  of  malice. 

Approved  in  Coloney  v.  Farrow,  6  App.  Div.  608,  39  N.  Y.  Supp.  460,  holding 
in  action  for  slander,  words  and  conduct  of  defendant  in  other  matters  admii- 
sible  to  show  malice;  Haft  v.  First  Nat.  Bank,  19  App.  Div.  426,  46  N.  Y.  Supp. 
481,  and  Stevenson  v.  Ward,  48  App.  Div.  293,  62  N.  Y.  Supp.  717,  holding  non- 
suit proper  where  communication  privileged,  and  express  malice  not  shown. 

Cited  in  Youmans  v.  Paine,  86  Hun,  484,  35  N.  Y.  Supp.  50,  to  point  that 
plaintiff  has  burden  of  shovi'ing  actual  malice  only  where  defamatory  article 
is  privileged. 

'When  nonsuit  proper. 

Approved  in  Cohn  v.  David  Mayer  Brewing  Co.  38  App.  Div.  6,  56  N.  Y.  Supp. 
293;  McDonald  v.  Metropolitan  Street  R.  Co.  46  App.  Div.  147,  61  N.  Y.  Supp. 
817;  Grockie  v.  Hirshfield,  60  App.  Div.  91,  63  N.  Y.  Supp.  365,— holding  non- 
suit on  direction  of  verdict  proper  if  evidence  so  preponderates  that  verdict 
contrary  thereto  would  be  set  aside  on  motion;  Bello  v.  Metropolitan  Street 
R.  Co.  14  Misc.  282,  35  N.  Y.  Supp.  831,  holding  nonsuit  should  be  granted 
where  evidence  so  preponderates  that  verdict  contrary  thereto  would  be  set 
aside;  Johnson  v.  New  York  C.  A  H.  R.  R,  Co.  173  N.  Y.  83,  65  N.  E.  946. 
reversing  judgment  for  plaintiff  where  positive  evidence  for  defendant  not  con- 
tradicted by  p^intiff;  Hopkins  v.  Clark,  14  Misc.  604,  36  N.  Y.  Supp.  456, 
awarding  new  trial  where  verdict  was  against  apparent  weight  of  evidence; 
Waller  v.  Hebron,  5  App.  Div.  581,  39  N.  Y.  Supp.  381,  holding  court  should 
direct  nonsuit  or  verdict  in  absence  of  evidence. justifying  verdict  for  party  on 
whom  burden  of  proof  imposed;  Millie  v.  Manhattan  R.  Co.  5  Misc.  305,  25 
N.  Y.  Supp.  753,  holding  complaint  should  be  dismissed  in  absence  of  evidence 
upon  the  issue;  Doyle  v.  White,  14  Misc.  421,  35  N.  Y.  Supp.  760,  holding  com- 
plaint properly  dismissed  in  absence  of  evidence  supporting  it;  Lane  v.  Han- 
cock, 142  N.  Y.  519,  37  N.  £.  473,  holding  nonsuit  should  be  gpranted  in  absence 
of  evidence  justifying  verdict  for  party  producing  it;  Doyle  v.  White,  9  App. 
Div.  527,  note,  41  N.  Y.  Supp.  628,  holding  nonsuit  properly  directed  upon 
proofs. 

Cited  in  Coloney  v.  Farrow,  91  Hun,  87,  36  N.  Y.  Supp.  164,  to  point  that 
nonsuit  is  proper  where  overwhelming  preponderance  of  evidence  opposed  by 
mere  scintilla. 

Distinguished  in  Dougherty  v.  Horseheads,  73  Hun,  447,  26  N.  Y.  Supp.  642, 
holding  nonsuit  improper  where  there  is  more  than  scintilla  of  evidence  to  up- 
hold plaintiff's  case. 

Limited  in  Luhrs  v.  Brooklyn  Heighte  R.  Co.  13  App.  Div.  127,  42  N.  Y.  Supp. 
1101,  holding  trial  judge  cannot  nonsuit  or  direct  verdict  when  evidence  conflict- 
ing. 

Cited  as  overruled  in  effect  in  Marshall  v.  Buffalo,  63  App.  Div.  606,  71  N. 
Y.  Supp.  719,  holding  nonsuit  improper  if  issue  of  fact  exists,  although  verdict 
for  plaintiff  would  not  be  permitted  to  stand;  McConnell  v.  New  York  C.  &  H. 
R.  R.  Co.  03  App.  Div.  548,  71  N.  Y.  Supp.  616,  holding  evidence,  although  un- 
8atisf.actory,  sufficient  to  take  case  to  jury. 

Cited  as  not  overruled  in  Fiddler  v.  New  York  C.  &  H.  R.  R.  Co.  64  App.  Div. 
106,  71  N.  Y.  Supp.  721,  holding  nonsuit  proper  where  evidence  offered  to  show 
freedom  from  contributory  negligence  does  not  raise  issue  of  act. 
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Direction  of  Terdtct. 

Approved  in  Luhra  v.  Brooklyn  Heights  R.  Co.  13  App.  Div.  126,  42  N.  Y. 
Supp.  1101,  holding  trial  court  cannot  direct  verdict  if  there  is  conflict  of 
evidence;  Slade  v.  Montgomery,  53  App.  Div.  348,  65  N.  Y.  Supp.  700,  holding 
direction  of  verdict  unwarranted  where  evidence  is  conflicting  and  its  weight 
does  not  so  preponderate  that  contrary  verdict  would  be  set  aside;  Schillinger 
V.  McGarry,  25  Misc.  749,  35  N.  Y.  Supp.  673,  holding  verdict  should  be  directed 
only  when  facts  undisputed,  or  so  convincing  that  a  reasonable  mind  coul^  reach 
but  one  conclusion;  Bussel  v.  Sagor,  27  Misc.  811,  57  N.  Y.  Supp.  221,  holding 
verdict  against  weight  of  evidence  will  be  set  aside. 

Cited  in  Clark  v.  Jenkins,  162  Mass.  398,  38  N.  £.  974,  holding  it  duty  of  court 
to  direct  verdict  for  defendant  where  whole  evidence  insufficient  to  direct  ver- 
dict for  plaintiff. 

Limited  in  McDonald  v.  Metropolitan  Street  R.  Co.  167  N.  Y.  70,  60  N.  E. 
282,  holding  direction  of  verdict  improper  when  issue  of  fact  exists. 
BTecesstty  of  Immendo* 

,  Approved  in  Youmans  v.  Paine,  86  Hun,  483,  35  N.  Y.  Supp.  50,  holding  in- 
nuendo necessary  when  words  themselves  are  harmless  and  innocent;  Taylor 
V.  Wallace,  31  Misc.  393,  64  N.  Y.  Supp.  271,  holding  meaning  ojt  equivocal  words 
must  be  averred;  Hatfield  v.  Sisson,  28  Misc.  257,  69  N.  Y.  Supp.  73,  holding 
innuendo  or  allegation  necessary  where  words  not  actionable  per  ae;  Beecher 
V.  Press  Pub.  Co.  60  App.  Div.  539,  69  N.  Y.  Supp.  895,  holding  innuendo  neces- 
sary where  publication  equivocal;  Keller  v.  Dean,  57  App.  Div.  8,  67  N.  Y. 
Supp.  842,  holding  innuendo  unnecessary  where  words  charge  plaintiff  with 
having  intentionally  set  fire  to  plaintiff's  barn;  Gates  v.  New  York  Recorder 
Co.  155  N.  Y.  239,  49  N.  E.  769,  dissenting  opinion  by  O'Brien,  J.,  who  holds 
innuendo  necessary  if  words  not  actionable  in  themselves. 
Finding  based  on  conjecture. 

Approved  in  Laidlaw  v.  Sage,  168  N.  Y.  96,  44  L.  R.  A.  225,  52  N.  E.  679, 
holding  conjecture,  possibility,  or  scintilla  of  evidence  not  enough  to  take  case 
to  jury;  Shotwell  v.  Dixon,  163  N.  Y.  53,  57  X.  E.  178,  holding  conjecture,  sur- 
mise, or  speculation  insufficient  to  authorize  finding. 

Cited  in  Cassidy  v.  Uhlmann,   170  N.  Y.  534,  63  N.  E.  554,  by  Martin,  J., 
dissenting,  who  holds  finding  of  fraud  cannot  be  based  on  surmise,  speculation, 
or  conjecture. 
Reirtevr  by  conrt  of  appealii. 

Approved  in  Hudson  v.  Rome,  W.  &  O.  R.  Co.  145  N.  Y.  412,  40  N.  E.  8, 
holding  court  of  appeals  will  review  evidence  where  apparent  conflict  is  met 
by  well-known  scientific  facts;  Re  Harriot,  145  N.  Y.  545,  40  N.  E.  246,  holding 
that  court  of  appeals  will  review  evidence  if  justice  requires,  though  apparent 
conflict  is  mere  scintilla  or  met  by  well-known  scientific  facts. 

Qualified  in  Fealey  v.  Bull,  163  N.  Y.  401,  57  N.  E.  631,  holding  refusal  to 
nonsuit  not  reviewable  by  court  of  appeals  where  evidence  sufficient  to  support 
verdict. 

20  L,  R.  A.  446,  PEOPLE  ex  rel  CAUFFMAN  v.  VAN  BUREN,  136  N,  Y.  252, 

32  N.  E.  775. 
Dlnobedlence  of  order. 

Approved  in  People  ex  rel.  Gaynor  v.  McKane,  78  Hun,  158,  28  N.  Y.  Supp. 
L.  R.  A.  Au.— Vol.  III.— 24. 


870  L.  R  A.  CASES  AS  AUTHORITIES.  [20  L.  R.  A. 

981,  and  Sheffield  v.  Cooper,  21  App.  Div.  520,  48  N.  Y.  Supp.  639,  holding  in- 
junction granted  within  jurisdiction  of  court  must  be  obeyed  until  revoked; 
People  ex  rel.  Piatt  v.  State  Canvassers,  74  Hun,  186,  26  N.  Y.  Supp.  345,  hold- 
ing party  violating  order  not  void  on  its  face  for  lack  of  jurisdiction,  guilty 
of  contempt;  Re  Van  Ness,  17  App.  Div.  582,  45  N.  Y.  Supp.  676,  holding  order 
granted  within  jurisdiction  of  court  must  be  obeyed  until  revoked;  People  v. 
Bouchard,  6  Misc.  460,  27  N.  Y.  Supp.  201,  holding  injunction  must  be  obeyed 
until  revoked,  although  issued  to  enjoin  sale  of  oleomargarine  prohibited  by 
unconstitutional  statute. 
Qnestlona  connldered  on  cluirare  of  contempt. 

Approved  in  People  ex  rel.  Gaynor  v.  McKane,  78  Hun,  161,  28  N.  Y.  Supp. 
981,  holding,  in  determining  charge  of  civil  contempt,  court  will  consider  whether 
party  was  entitled  to  equitable  remedy  awarded;  Re  Pye,  18  App.  Div.  308,  46 
N.  Y.  Supp.  350,  holding,  on  motion  to  charge  with  contempt  for  disobedience 
to  order,  court's  jurisdiction  to  make  order  only  question  presented. 
Injunction  In  aid  of  attachment. 

Approved  in  Moritz  v.  Kaliske,  31  Abb.  N.  C.  51,  59  N.  Y.  S.  R.  867,  28  N.  Y: 
Supp.  380,  holding  attaching  creditor  entitled  to  injunction  .restraining  removal 
of  debtor's  property  from  jurisdiction  of  court;  Garden  v.  Garden,  34  Misc.  98, 
69  N.  Y.  Supp.  481,  holding,  after  appointment  of  receiver  on  husband's  failure 
to  pay  alimony,  wife  may  sue  to  enjoin  payment  of  legacy  to  husband. 

Injunction  afpalnst  Jndarnient  by  confemilon. 

Cited  in  note  (30  L.  R.  A.  236,  238)  on  injunction  against  judgments  entered 
on  confession. 

Snlt  In  aid  of  attachment. 

Cited  in  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  445,  41  Pac.  250,  hold- 
ing attaching  creditor  who  has  recovered  judgment  may  sue  to  remove  fraudu- 
lent obstruction  to  execution,  returned  unsatisfied,  but  not  nulla  bona;  Lopez 
V.  Merchants'  &  F.  Nat.  Bank,  18  App.  Div.  434,  46  N.  Y.  Supp.  91,  holding 
attaching  creditor  may  sue  to  set  aside  fraudulent  judgments  against  insolvent 
defendant  corporation;  Montgomery  v.  McDermott,  83  Fed.  577,  holding  equity 
will  aid  attaching  creditor  where  defendant  dies  pending  suit  and  there  i«  con- 
spiracy to  remove  fund  attached;  Burtis  v.  Dickinson,  81  Hun,  345,  30  N.  Y. 
Supp.  886,  denying  motion  to  vacate  judgments,  made  by  creditor  who  has  not 
recovered  judgment  and  whose  attaclnnent  has  not  been  levied;  Whitney  v.  Da- 
vis, 148  N.  Y.  259,  42  N.  E.  661,  Allirming  88  Hun,  172,  35  N.  Y.  Supp.  531, 
holding  suit  in  aid  of  attachment  issued  in  another  action  in  which  defendants 
not  in  default  not  maintainable. 

JnrlMdlctlon  to  grrant  order. 

Approved  in  Perry  v.  Kent,  88  Hun,  411,  34  N.  Y.  Supp.  843,  holding  order 
discharging  one  in  custody  imder  body  execution  within  jurisdiction  of  court 
where  construction  of  statute  involved;  Re  Lenox  Corp.  57  App.  Div.  518,  68 
N.  Y.  Supp.  103,  holding  order  appointing  temporary  receiver  and  enjoining 
prosecution  of  claims  not  nullity  if  evidence  tends  to  show  jurisdictional  fact^; 
Rigas  V.  Livingston,  178  N.  Y.  24,  70  N.  E.  107,  holding  power  of  court  to  grant 
injunction  pendente  lite  is  found  in  Code  of  Civil  Procedure. 

Granting  attachment  an  adjudication  of  Indebtedness. 

Approved  in  Ledoux  v.  East  River  Silk  Co.  19  Misc.  442,  44  N.  Y.  Supp.  489, 
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holding  granting  of  attachment  adjudication  of  inilebtedneBS  which  cannot  be 
attacked  collaterally  in  struggle  for  priority  of  liens. 

Preavinptlon  a*  to  valldltjr  of  attachdient. 

Approved  in  V.  G.  Pfluke  Co.  v.  Papulias,  42  Misc.  21,  85  N.  Y.  Supp.  543, 
holding  attachment  issued  by  court  of  general  jurisdiction  presumed  good  until 
vacated  in  direct  proceeding. 
Suit  to  eatabllali  priority. 

Approved  in  Robinson  v,  Hawley,  45  App.  Div.  290,  61  N.  Y.  Supp.  138,  holding 
judgment  creditor  may  sue  in  equity  to  establish  priority  of  his  lien  over  chattel 
mortgages. 

Lien  acqalred. 

Approved  in  Montgomery  v.  McDermott,  43  C.  C.  A.  357,  103  Fed.  809,  holding 
attaching  creditor  acquires  no  lien  on  trust  certificates  where  title  had  been 
transferred  to  third  person. 
Al^andonment  of  lien. 

Approved  in  Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  448,  41  Pac.  250, 
holding  issue  and  return  of  execution  unsatisfied  not  abandonment  of  attachment 
lien. 

20   L.  R.  A.  453,  PEOPLE   ex  rel.  EDISON   ELECTRIC   LIGHT   CO.  v.  CAMP- 
BELL, 138  N.  Y.  543,  34  N.  E.  370. 
Capital  employed  vrltliln  state. 

Approved  in  People  ex  rel.  Blackinton  Co.  v.  Roberts,  4  App.  Div.  391,  38  N. 
Y.  Supp.  872,  holding  bank  account  of  domestic  corporation  and  manufactured 
goods  on  hand,  part  of  capital  stock  employed  within  state;  People  ex  rel.  New 
England  Loan  &  T.  Co.  v.  Roberts,  25  App.  Div.  18,  49  N.  Y.  Supp.  10,  holding 
foreign  corporation  loaning  money  in  other  states,  but  maintaining  local  office 
disposing  of  securities  and  depositing  money,  employs  capital  within  state;  Peo- 
ple ex  reL  New  York  C.  &  H.  R.  R.  Co.  V.  Knight,  75  App.  Div.  171,  77  N.  Y.  Supp. 
401,  holding  corporation  taxable  on  account  of  stock  of  domestic  corporation  held 
by  it,  corresponding  with  proportion  of  assets  of  such  corporation  used  without 
state;  People  ex  rel.  Delaware  &  H.  Canal  Co.  v.  Barker,  23  Misc.  190,  51  N.  Y. 
Supp.  1105,  holding  real  property  owned  by  railroad  company  without  state  not 
part  of  its  capital  for  purposes  of  taxation;  People  ex  rel.  American  Surety  Co. 
V.  Campbell,  74  Hun,  103,  26  N.  Y.  Supp.  402,  holding  bonds  deposited  and  real 
estate  purchased  in  foreign  state  to  enable  domestic  corporation  to  transact  busi- 
ness therein  not  taxable  in  home  state. 

Cited  in  note  (58  L.  R,  A.  533,  548,  566,  568,  696)  on  taxation  of  capital  stock 
in  United  States. 

Distinguished  in  People  ex  rel.  United  States  Aluminum  Printing  Plate  Co.  v. 
Knight,  174  N.  Y.  483,  63  L.  R.  A.  90,  67  N.  E.  63,  holding  corporation  whose 
capital  consists  of  patent  rights  liable  to  franchise  tax  on  amount  of  its  capital 
employed  within  state. 

Cited  as  overruled  in  People  ex  rel.  United  States  Aluminum  Printing  Plate 
Co.  v.  Knight,  67  App.  Div.  334,  73  N.  Y.  Supp.  745,  holding  patent  rights  not 
capital  employed  within  state. 

Taxation  of  atoclc  or  bonds  acquired  or  purchased. 

Followed  in  People  ex  rel.  Edison  Electric  Light  Co.  v.  Wemple.  148  N.  Y.  692. 
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43  N.  E.  176,  holding  stock  in  foreign  companies  received  by  domestic  corpora- 
tion for  right  to  uSe  its  patents  not  taxable  as  capital  stock  '^employed  within 
state." 

Approved  in  People  v.  Campbell,  88  Hun,  550,  34  N.  Y.  Supp.  801,  holding 
stock  of  foreign  corporations  in  which  portion  of  capital  stock  invested  not  cap- 
ital stock  used  in  state;  People  ex  rpl.  Edison  Electric  Light  Co.  v.  Campbell,  88 
Hun,  532,  34  N.  Y.  Supp.  713,  holding  bonds  of  foreign  or  domestic  corporations 
received  on  sale  of  patents  subject  to  taxation  as  capital  employed  within  state; 
People  ex  rel.  United  Verde  Copper  Co.  v.  Roberts,  25  App.  Div.  90,  48  N.  Y. 
Supp.  881,  holding  bonds  of  foreign  railroad  constructed  to  haul  mineral  from 
mines  of  corporation  are  capital  stock  if  operation  of  mine  will  decrease  its  value 
by  exhaustion ;  People  ex  rel.  Brown  v.  O'Rourke,  31  App.  Div.  587,  52  N.  Y. 
Supp.  427,  holding  bonds,  even  of  foreign  corporation,  taxable  in  hands  of  holder; 
People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  178  N.  Y.  440,  70  N.  E.  967,  hold- 
ing bonds  purchased  by  corporation  not  presumed  to  have  been  purchased  with 
surplus  instead  of  capital,  and  therefore  not  taxable. 
Dolny  bualnesa  irltliln  state. 

Cited  in  People  ex  rel.  Badische  Anilin  &  Soda  Fabrik  v.  Roberts,  11  App.  Div. 
315,  42  N.  Y.  Supp.  502  (dissenting  opinion),  majority  holding  foreign  corpora- 
tion which  is  special  partner  in  limited  partnership  is  ''doing  business"  witliin 
state  and  subject  to  taxation. 
Patent  rtshta. 

Cited  in  Crown  Cork  &  Seal  Co.  v.  State,  87  Md.  701,  63  L.  R.  A.  420,  67  Am. 
St.  Rep.  371,  40  Atl.  1074,  holding  assessment  of  capital  stock  of  corporation  not 
limited  to  value  of  its  property  other  than  patents. 

Cited  in  note  (29  L.  R.  A.  793)  on  power  of  state  to  restrict  and  regulate  sale 
or  enjoyment  of  patent  rights. 
Franchise  tax. 

Cited  in  note  (57  L.  R.  A.  77)  on  taxation  of  corporate  franchises  in  United 
States. 

20  L.  R.  A.  455,  GOTTHELF  v.  STRANAHAN,  138  N.  Y.  345,  34  N.  E.  286. 
Speclllc  performance. 

Approved  in  McPherson  v.  Schade,  149  N.  Y.  22,  43  N.  E.  527;  Heller  v. 
Cohen,  154  X.  Y.  307,  48  N.  E.  527;  Stokes  v.  Stokes,  155  N.  Y.  590,  50  N.  E. 
342;  Finkel  v.  Kohn,  38  App.  Div.  205,  56  N.  Y.  Supp.  569,— holding  right  of 
specific  performance  rests  in  judicial  discretion;  Bowman  v.  McClenahan,  19 
Misc.  439,  44  N.  Y.  Supp.  482,  refusing  specific  performance  where  buyer  desired 
premises  for  immediate  use  and  was  ignorant  of  unexpired  lease. 
Covenant  agralnst  encnmbrances. 

Cited  in  Sheinhouse  v.  Klueppel,  80  App.  Div.  447,  81  N.  Y.  Supp.  116,  to  point 
that  taxes  a  lien  within  warranty  against  encumbrances. 

Cited  in  footnote  to  Green  v.  Tidball,  55  L.  R.  A.  879,  which  holds  city's  right 
to  reassess  for  street  improvement  within  covenant  against  encumbrances. 

20  L.  R.  A.  457,  BIRMINGHAM  R.  &  ELECTRIC  CO.  v.  ALLEN,  99  Ala.  359,  13 

So.  8. 
M anagrement  of  dummy  line. 

Followed  in  Birmingham  R.  &  Electric  Co.  v.  Baylor,  101  Ala.  498,  13  So.  793, 
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holding  dummy  lines  should  adopt  rules  aad  appliances  in  use  by  well-regulated 

railroads. 

j%.miiiinptlon  of  rlalc. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Banks,  104  Ala.  516,  16  So.  547,  holding 
employee  who  continues  in  service  after  lapse  of  reasonable  time  for  elevation  of 
low  bridge  assumes  risk;  Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala.  376,  53  Am. 
St.  Rep.  127,  17  So.  29,  holding  engineer's  continuance  in  service  with  knowledge 
of  obvious  defects  in  engine  and  trestle  an  assumption  of  risk;  Bridges  v.  Ten- 
nessee Coal,  I.  &  R.  Co.  109  Ala.  293,  19  So.  495,  holding  engineer  who  uses  defec- 
tive boiler  and  locomotive  an  unreasonable  time  after  knowledge  of  danger  assumes 
risk;  Alabama  G.  S.  R.  Co.  v.  Davis,  119  Ala.  583,  24  So.  862,  holding  brakeman 
assumes  hazard  of  dangerous  track  and  switch  by  long  continuance  in  employ- 
ment with  knowledge  of  defect;  Boyd  v.  Indian  Head  Mills,  131  Ala.  358,  31  So. 
80.  holding  employee  by  continuance  in  service  assumes  risk  incident  to  emptying 
cars  without  a  tipple;  Postal  Teleg.  Cable  Co.  v.  Ilulsey,  132  Ala.  459,  31  So.  527, 
holding  employee  does  not  assume  risk  of  felling  tree  when  superior  promises  to 
warn  him  of  danger;  Osborne  v.  Alabama  Steel  &  Wire  Co.  135  Ala.  576,  33  So. 
687,  holding  employee  who  continues  in  service  with  knowledge  of  obvious  danger 
from  water  way  assumes  risk;  Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa, 
157,  59  L.  R.  A.  702,  96  Am.  St.  Rep.  380,  91  N.  W.   1034,  holding  brakeman's 
continuance  in  service  with  knowledge  that  trains  are  rim  at  unlawful  speed  an 
assumption  of  risk;  American  Rolling  Mill  Co,  v.  Hullinger,  161  Ind.  678,  67  N. 
E.  980,  holding  in  action  under  Indiana  statute,  by,  servant  against  corporate 
employer  for  personal  injuries,  doctrine  of  assumed  risk  is  involved. 

Cited  in  note  (47  L.  R.  A.  192)  on  volenti  non  fit  injuria  as  defense  to  actions 
by  injured  servants. 
Oeneral  alleeratlon  of  neKllgrence. 

Cited  in  note   (59  L.  R.  A.  230,  260)   on  sufficiency  of  general  allegations  of 
negligence. 
statutory  construction. 

Approved  in  Jarvis  v.  Hitch,  161  Ind.  220,  67  N.  E.  1057,  holding  clause  taken 
from  statute  of  another  state  will  be  deemed  to  have  meaning  given  it  by  courts 
of  that  state. 

20  L.  R.  A.  462,  THOMPSON  v.  BUNTON,  117  Mo.  83,  38  Am.  St.  Rep.  639,  22 

S.  W.  863. 
T'entinfc  conntltationaltty  of  Mtatnte  on  habeaii  corpus. 

Approved  in  Ex  parte  Smith,  135  Mo.  229,  33  L.  R.  A.  607,  68  Am.  St.  Rep. 
576,  36  S.  W.  628,  holding  constitutionality  of  statute  or  ordinance  under  which 
petitioner  imprisoned  may  be  inquired  into  on  habeas  corpus. 

Cited  in  Ex  parte  Lucas,  160  Mo.  246,  61  S.  W.  218  (separate  opinion)  major- 
ity upholding  riglit  to  test  by  habeas  corpus,  constitutionality  of  act  requiring 
certificate  of  registration  before  following  occupation  of  barber. 

Collateral  attack  on  decision  agralnst  constitutional  rlgrlit. 

Cited  in  note  (39  L.  R.  A.  457)  on  decision  against  constitutional  right  as 
nullity  subject  to  collateral  attack. 

Knforcement  in  canity  of  contract  for  servlcCi 

Cited  in  Jones  v.  Williams,  139  Mo.  91,  37  L.  R.  A.  707,  61  Am.  St.  Rep.  436^ 
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40  S.  W.  353  (dissenting  opinion),  majority  holding  contract  gilding  editor  man- 
agement of  paper  for  term  of  years  not  such  contract  for  personal  service  as  de- 
prives him  of  equitable  relief. 

20  L.  R.  A.  465,  GORE  v.  CLARKE,  37  S.  C.  537,  16  S.  E.  614. 
Heir  or  devlnee  as  trniitee. 

Cited  in  Ransdel  v.  Moore,  153  Ind.  419,  53  L.  R.  A.  762,  53  N.  E.  767,  holding 
heir  who  prevents  execution  of  will  by  promise  to  convey  property  to  third  per- 
son, trustee. 

Distinguished  in  Amherst  College  v.  Ritch,  10  Misc.  531,  31  N.  Y.  Supp.  885, 
holding  property  conveyed  to  executors,  to  whom  testator  gave  memorandum  as 
to  its  disposition,  held  in  trust  fpr  parties  named  therein. 

Creation  or  validity  of  truiit. 

Cited  in  footnotes  to  Crerar  v.  Williams,  21  L.  R,  A.  464,  which  holds  that 
gift  for  free  library  is  not  made  conditional  by  provision  for  organizing  corpora- 
tion to  administer  charity;  Orth  v.  Orth,  32  L.  R,  A.  298,  which  holds  trust  not 
created  by  beneficiary's  failure  to  perform  promise  to  comply  with  testator's  re- 
quest; Amherst  College  v.  Ritch,  37  L.  R.  A.  305,  which  holds  void,  secret  trust 
raised  by  testator's  reliance  on  legatee's  promise  to  distribute  property  among 
specified  charities,-  Jewell  v.  Louisville  Trust  Co.  53  L.  R.  A.  377,  which  denies 
creation  of  precatory  trust  by  will  of  merchant  expressing  desire  for  retention,  on 
liberal  terms,  of  specified  person  in  employ  of  firm  of  which  testator  a  partner. 

Gift  to  tlleerltlmate  child. 

Cited  in  Cooley  v.  Cooley,  58  S.  C.  175,  36  S.  E.  663,  to  point  that  illegitimate 
child  may  be  given  one  fourth  of  father's  estate. 

20  L.  R.  A.  479,  WILDER  v.  STANLEY,  65  Vt.  146,  26  Atl.  189. 
Liability  of  trespasser. 

Cited  in  note  (53  L.  R.  A.  635)  on  extent  of  trespasser's  liability  for  conse- 
quential injuries  resulting  from  trespass. 

20  L.  R.  A.  481,  HOGUE  v.  WILLIAMSON,  85  Tex.  553,  34  Am.  St.  Rep.  823,  22 

S.  W.  680. 
Payment  of  debt  in   Confederate  money. 

Cited  in  footnote  to  Hendry  v.  Benlisa,  34  L.  R.  A.  283,  which  holds  payment 
of  debt  during  Rebellion  in  Confederate  money  valid. 

20  L.  R.  A.  483,  PHETTIPLACE  v.  NORTHERN  P.  R.  CO.  84  Wis.  412,  64  N. 

W.  1092. 
Btjectlon  of  passengrer. 

Approved  in  Hart  v.  West  Side  R.  Co.  86  Wis.  491,  67  N.  W.  91,  holding  car- 
rier liable  for  forcible  ejection  of  passenger  while  train  running  at  high  rate  of 
speed;  Boehm  v.  Duluth,  S.  S.  &  A.  R.  Co.  91  Wis.  595,  65  N.  W.  506,  holding 
statute  authorizing  ejection  at  stopping  place  or  near  dwelling  house,  of  passen- 
ger refusing  to  pay,  impliedly  prohibits  ejection  elsewhere. 

Cited  in  Masterson  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  573,  78  N.  W.  757,  aa 
construing  statute  to  forbid  ejection  of  passenger  except  at  usual  stopping  place 
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OT  near  dwelling  house;  Johnson  v.  Georgia  R.  &  Bkg.  Ck>.  108  Ga.  602,  46  L.  R. 
A.  504,  footnote  p.  502,  34  S.  £.  127,  holding  that  passenger  unable  to  get  ticket 
at  reduced  rate  because  office  was  closed  may  be  ejected  on  refusal  to  pay  full 
fare. 

Cited  in  footnote  to  Coffee  v.  Louisville  &  N.  R.  Co.  45  L.  R,  A.  112,  which  de- 
nies right  to  eject  passenger  without  ticket,  for  refusal  to  pay  extra  fare,  when 
failure  to  procure  ticket  was  due  to  delay  in  finding  satchel  in  baggage  room. 

Cited  in  note  (26  L.  R.  A.  131)  on  place  where  one  refusing  to  pay  fare  may  be 
ejected. 

Risrht  to  cbarse  additional  fare. 

-Approved  in  Kennedy  v.  Birmingham  R.  Light  &  P.  Co.  138  Ala.  231,  *35  So. 
108,  holding  passenger  going  on  train  at  station  where  tickets  not  sold  cannot 
be  charged  more  than  regular  fare  because  he  has  no  ticket. 

Cited  in  footnote  to  Mills  v.  Missouri,  K.  &  T.  R.  Co.  55  L.  R.  A.  497,  which 
holds  rule  requiring  procuring  of  tickets  before  entering  train,  and  authorizing 
additional  fare  when  paid  on  train  unenforceable  unless  ticket  office  kept  open  as 
required. 

• 

20  L.  R.  A.  487,  GOULD  v.  SULLIVAN,  84  Wis.  659,  36  Am.  St.  Rep.  955,  54  N. 

W.  1013. 
NoniMLyment  of  tax  because  of  officer's  mistake. 

Approved  in  Bray  &  C.  Land  Co.  v.  Newman,  92  Wis.  274,  65  N.  W.  494,  hold- 
ing owner's  title  not  devested  by  sale  for  taxes  which  he  was  prevented  from 
paying  by  mistake  of  officer;  Kneeland  v.  Wood,  117  Mich.  176,  75  N.  W.  461, 
holding  landowner's  attempt  to  pay  taxes,  prevented  by  officer's  mistake,  equiva- 
lent to  payment;  Nelson  v.  Churchill,  117  Wis.  13,  93  N.  W.  799,  holding  tax 
deed  invalid,  where  person  assessed  was  officially  informed  there  was  no  tax  to 
pay  or  sale  to  redeem  from. 

Tax  sale  under  erroneous  nssessment. 

Approved  in  Cunningham  v.  Brown,  39  W.  Va.  599,  20  S.  E.  615,  holding  title 
of  owner  who  paid  all  taxes  demanded  not  devested  by  tax  sale  for  year  when 
parcel  erroneously  included  with  another. 

Statute  off  limitations. 

Approved  in  Roberts  v.  First  Nat.  Bank,  8  N.  D.  511,  79  N.  W.  1049,  holding 
statute  of  limitations  does  not  run  in  favor  of  deed  issued  on  sale  of  land  for 
taxes  for  year  it  was  not  assessed;  Edwards  v.  Uphani,  93  Wis.  458,  67  N.  W. 
728,  holding  owner,  prevented  from  paying  tax  by  officer's  mistake,  may  sue 
grantee  under  tax  deed  after  three  years  limited  by  statute. 

Cited  in  Nelson  v.  Jacobs,  99  Wis.  561,  75  N.  W.  406,  to  point  that  claim  to 
realty  may  be  shown  barred  by  limitation  under  allegation  of  uninterrupted  ad- 
verse possession  for  statutory  period. 

20  L.  R.  A.  493,  ARNOLD  v.  BOURNIQUE,  144  111.  132,  36  Am.  St.  Rep.  419. 
33  N.  E.  530. 

Certlllcate  off  architect  or  arbitrator. 

Approved  in  Hennessy  v.  Metzger,  152  111.  515,  43  Am.  St.  Rep.  267,  38  N.  E. 
1058,  holding  provision  for  payment  on  presentation  of  architect's  certificate 
makes  its  procurement  condition  precedent;  White  v.  Mitchell,  30  Ind.  App.  345, 
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65  N.  E.  1081,  holding,  where  architect's  certificate  condition  precedent  to  as- 
sertion of  right,  performance,  reason  for  noncompliance,  or  waiver  must  be 
shown  by  one  asserting  right;  Crane  Elevator  Co.  v.  Clark,  26  C.  C.  A.  103,  5^ 
U.  S.  App.  257,  80  Fed.  708,  holding  determination  of  architect  conclusive  in  ab- 
sence of  fraud,  collusion,  or  mistake;  Classen  v.  Davidson,  59  111.  App.  108,  hold- 
ing surveyor's  certificate  of  acceptance  binding  in  absence  of  fraud  or  mistake; 
Peoria  v.  Fruin-Bambrick  Constr.  Co.  68  111.  App.  280,  holding  dispute  as  to  work 
or  material  bars  recovery,  unless  arbitrator's  refusal  to  certify  is  fraudulent  or 
unreasonable;  McDonald  v.  Patterson,  186  111.  384,  57  N.  E.  1027,  holding  failure 
to  procure  certificate  does  not  prevent  recovery  when  it  is  coUusively  withheld; 
Gilmo^p  V.  Courtney,  158  111.  439,  41  N.  E.  1023,  holding  fear  of  fraudulent  re- 
fusal of  certificate  does  not  excuse  failure  to  apply;  Davis  v.  Gibson,  70  111.  App. 
274,  holding  proof  to  avoid  architect's  certificate  must  attack  his  exercise  of 
judgment,  and  not  quality  of  work;  Rawle  v.  Gilmore,  76  111.  App.  375,  holding, 
on  evidence  of  due  completion  of  contract,  jury  may  determine  whether  archi- 
tect's refusal  of  certificate  should  bar  recovery. 


20  L.  R.  A.  495,  BACON  v.  HANNA,  137  N.  Y.  379,  33  N.  E.  303. 

Service  of  notice  of  protest. 

Cited  in  Cuming  v.  Roderick,  28  App.  Div.  257,  50  N.  Y.  Supp.  1053,  holding 
merely  looking  in  directory  not  diligent  inquiry;  Philip  &  W.  Ebling  Brewing  Co. 
V.  Reinheimer,  32  Misc.  595,  66  N.  Y.  Supp.  458,  holding  indorser  discharged 
where  notice  mailed  to  building  owned  by  him  and  occupied  by  his  sons,  but  In 
which  he  did  not  reside  or  transact  business. 

20  L.  R.  A.  497,  KIMBALL  v.  FAiaiERS  &  M.  BANK,  138  N.  Y.  600,  34  N.  E. 

337. 
RtfiflitB  of  mortgraKee  of  vessel. 

Approved  in  The  Advance,  63  Fed.  705,  holding  mortgagee  of  vessel  after  de- 
fault may  claim  surplus  on  sale  of  ship  in  admiralty  to  satisfy  lien;  The  Kate, 
63  Fed.  716,  holding  mortgage  lien  on  vessel  inferior  to  lien  for  supplies. 

Chattel  mortgraffor'a  Interest  after  default. 

Approved  in  Craft  v.  Brandow,  61  App.  Div.  250,  70  N.  Y.  Supp.  364,  holding 
mortgagor  after  default,  and  when  mortgaged  chattels  are  in  mortgagee's  posses- 
sion, has  no  leviable  interest,  but  equity  of  redemption  only. 

Hypothecation  of  unearned  freights. 

Approved  in  The  Kate,  63  Fed.  714,  holding  valid,  hypothecation  of  freights  of 
future  and  prospective  voyages. 

20  L.  R.  A.  503,  CASWELL  v.  JOXES,  65  Vt.  457,  36  Am.  St.  Rep.  879,  26  AtL 
529. 

EiXecntlon  sale. 

Cited  in  footnote  to  Douglass  v.  Blount,  68  L.  R.  A.  699,  which  sustains  right 
of  attorney  for  plaintiff,  with  client's  consent,  to  purchase  at  execution  sale. 

Cited  in  note  (21  L.  R.  A.  45)  on  how  far  purchaser  at  execution  or  judicial 
cr1<*  is  protected  as  bona  fide  purchaser. 


493-520.]  L.  R  A.  CASES  AS  AUTHORITIES.  37"/ 

20  L.  R.  A.  609,  SAXTON  v.  WEBBER,  83  Wis.  617,  53  N.  W,  906. 
Rale  affainst  perpetuities. 

Approved  in  Hughes  v.  Hughes,  91  Wis.  144,  64  N.  W.  851,  holding  devise  to 
'widow  for  life,  with  remainder  to  infant  son,  such  remainder  to  be  devoted  to 
payment  of  certain  legacies  if  son  dies  before  reaching  twenty-one,  does  not  vio- 
late rule  against  perpetuities;  Patton  v.  Ludington,  103  Wis.  646,  74  Am.  St. 
Rep.  910,  79  N.  W.  1073,  holding,  under  devise  in  trust  to  pay  income  to  widow 
and  children,  with  remainder  to  children,  estate  vesta  in  latter  on  testator's 
death;  Webber  v.  Webber,  108  Wis.  628,  84  N.  W.  896,  holding  devise  in  trust 
to  pay  income,  with  remainder  to  life  tenant's  issue  living  at  his  death,  but  if 
he  die  "without  issue"  then  to  specified  persons,  not  construed  as  if  reading 
"without  having  had  issue;"  Danforth  v.  Oshkosh,  119  Wis.  279,  97  N.  W.  258, 
holding  provision  that  land  devised  to  city  for  public  library  shall  revert  when 
no  longer  so  used  void  for  repugnancy  if  a  limitation  merely. 

Cited  in  Zillmer  v.  Landguth,  94  Wis.  609,  69  N.  W.  568,  holding  condition  re- 
stricting alienation,  annexed  to  devise  in  fee,  void  for  repugnancy;  Troutman  v. 
De  Boissiere  Odd  Fellows'  Orphans'  Home,  66  Kan.  27,  71  Pac.  286,  dissenting 
opinion  by  Cunningham,  J.,  to  proposition  that  attached  condition  cannot  defeat 
estate  clearly  granted,  unless  reconciliation  is  impossible. 

Cited  in  footnotes  to  Starnes  v.  Hill,  22  L.  R.  A.  598,  which  holds  indefeasible 
fee  not  vested  in  one  to  whom  life  estate  given,  with  estate  in  fee  to  his  "heirs;" 
Edgerly  v.  Barker,  28  L.  R.  A.  328,  which  sustains  gift  to  grandchild  when  young- 
est forty  years  old,  by  substituting  twenty-one  for  forty;  Murphy  v.  Whitney,  24 
L.  R.  A.  123,  which  holds  agreement  that  land  descending  to  brothers  and  sisters 
shall,  on  death  of  last  survivor,  pass  to  child  of  only  married  one  not  void  as 
perpetuity. 

20  L.  R.  A.  520,  JOHNS  v.  CHARLOTTE,  C.  &  A.  R.  CO.  39  S.  C.  162,  39  Am. 

St.  Rep.  709,  17  S.  E.  698. 
Evidence  a*  to  platntllf' •  family. 

Approved  in  Mathis  v.  Southern  R.  Co.  53  S.  C.  258,  31  S.  E.  240,  holding,  in 
action  for  personal  injuries,  testimony  as  to  plaintiff's  marriage,  his  children 
and  their  ages,  inadmissible;  Youngblood  v.  South  Carolina  &  G.  R.  Co.  60  S.  C. 
14,  85  Am.  St.  Rep.  824,  38  S.  E.  232,  holding  number  and  ages  of  plaintiff's 
children  admissible  to  show  one  result  of  defendant's  negligence  was  to  deprive 
plaintiff  of  capacity  to  support  them;  Barker  v.  Ohio  River  R.  Co.  51  W.  Va. 
432,  90  Am.  St.  Rep.  808,  41  S.  E.  148,  holding  admission  of  evidence  that  plain- 
tiff's children,  who  were  with  her  at  time  of  accident,  are  still  living,  is  not 
reversible  error. 

Proof  of  cklld'a  Injury  under  allegratton  of  mental  safferlnv* 

Distinguished  in  Gosa  v.  Southern  R.  Co.  67  S.  C.  373,  46  S.  E.  810  (dissenting 
opinion),  majority  holding,  in  action  for  personal  injuries,  evidence  of  injuries 
to  plaintiff's  child  admissible  under  allegation  of  mental  suffering. 

Care  repaired  as  to  platform  and  approaches. 

Cited  in  footnotes  to  Graeff  v.  Philadelphia  &  R.  R.  Co.  23  L.  R.  A.  607,  which 
denies  liability  of  carrier  for  stranger's  rude  act  in  pushing  door  against  person 
hurrying  to  train;  Finseth  v.  City  &  Suburban  R.  Co.  39  L.  R.  A.  517,  which  re- 
quires street  railway  company  to  make  reasonably  safe,  platform  constructed 
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along  street  temporarily  submerged ;  Herrman  v.  Great  Northern  R.  Co.  67  L.  R- 
A.  390,  which  holds  railroad  company  liable  for  injury  to  passenger  from  unsafe 
condition  of  depot  premises  leased  of  union  depot  company  or  its  receiver;  Lucas 
V.  St.  Louis  &  Suburban  R.  Co.  61  L.  R.  A.  452,  which  denies  liability  of  street 
railway  company  to  one  stumbling  over  stump  of  electric  light  pole,  around 
which  platform  built. 

'Who  !•  paaaensrer. 

Approved  in  Martin  v.  Southern  R.  Co.  51  S.  C.  158,  28  S.  E.  303,  holding  pur- 
chaser of  ticket  a  passenger  to  extent  of  not  being  mistreated  by  employees;  IIol- 
combe  y.  Southern  R.  Co.  66  S.  C.  10,  44  S.  E.  68,  holding  question  whether  per- 
fjon  who,  while  awaiting  transportation,  was  injured  by  trunk  thrown  from  bag- 
gage car  was  a  passenger,  one  of  fact;  Creech  v.  Charleston  &  W.  C.  R.  Co.  66 
S.  C.  637,  45  S.  E.  86,  holding  one  injured  while  attempting  to  board  moving 
train  at  crossing  not  a  passenger. 

Cited  in  note  (24  L.  R.  A.  521,  522)  as  to  when  person  who  has  started  for 
train  becomes  passenger. 

20  L.  R.  A.  527,  DOWD  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  84  Wis.  105,  36  Am. 
St.  Rep.  917,  54  N.  W.  24. 

Ijlablltty  for  Injury  to  one  Invited  on  prentl«e«. 

Approved  in  Peake  v.  Buell,  90  Wis.  515,  48  Am.  St.  Rep.  946,  63  N.  W.  1053. 
holding  owner  inviting  person  to  inspect  rooms  not  liable  for  injury  sustained  by 
latter  while  looking  through  window  into  elevator  shaft;  Gorr  v.  Mittlestaedt, 
96  Wis.  298,  71  N.  W.  656,  holding  landowner  not  liable  to  one  using  roadway  by 
invitation,  whose  horse  leaves  road  and  falls  into  cellar  some  feet  distant. 

Carrier's  llnVUHy  for  Injury  at  station. 

Approved  in  Earl  v.  Chicago,  R.  I.  &  P.  R.  Co.  109  Iowa,  16,  77  Am.  St.  Rep. 
til6,  79  N.  W.  381,  holding  carrier  not  liable  for  injury  to  one  who  entered  ca- 
boose to  talk  witli  passenger,  without  intending  to  become  passenger  himself. 

Cited  in  footnotes  to  Graeff  v.  Philadelphia  &  R.  R.  Co.  23  L.  R.  A.  607,  which 
denies  liability  of  carrier  for  stranger's  rude  act  in  pushing  door  against  per- 
son hurrying  to  train;  Denver  &  R.  G.  R.  Co.  v.  Spencer,  51  L.  R.  A.  121,  which 
holds  carrier  liable  for  death  of  person  awaiting  relative  at  place  provided  in 
station. 

Distinguished  in  Klugherz  v.  Chicago,  M.  &  St.  P.  R.  Co.  90  Minn.  20,  101 
Am.  St.  Rep.  384,  95  N.  W.  586,  holding  railroad  bound  to  pxerrise  ordinary 
car«  for  protection  of  one  who  went  to  station  to  meet  person  whom  he  ex- 
pected to  take  a  train. 

Carrier's   liability   for   Injury  to  licensee. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Martin,  31  Ind.  App.  318,  65  N.  E.  591, 
holding  one  dressing  stone  in  car  on  side  track,  licensee  of  railway  company, 
which  is  not  liable  for  his  death  from  car  escaping  down  grade. 

"Wlken  person*  beconieM  passensc* 

Cited  in  note  (24  L.  R.  A.  621)  as  to  when  person  who  has  started  for  train 
becomes  passenger. 

anestlon  for  Jnry. 

Cited  in  Walters  v.  Chicago  &  N.  W.  R.  Co.  113  Wis.  374,  89  N.  W.  140  (dis- 
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senting  opinion),  majority  holding  it  question  for  jury  whether  train  »topped 
long  enough  to  enable  passengers  to  alight  safely. 

20  L.  R.  A.  633,  AUGUSTA  EVENING  NEWS  v.  RADFORD,  91  Ga.  494,  44 

Am.  St.  Rep.  53,  17  S.  E.  612. 
PrlTlleved  commnnicatlon. 

Cited  in  footnotes  to  Upton  v.  Hume,  21  L.  R.  A.  493,  which  holds  false  im- 
putation of  crime  to  candidate  for  office  not  privileged;  State  v.  Hoskins,  47 
L.  R.  A.  223,  which  denies  privilege  to  publication  of  charges  against  candidate 
for  office  of  judge,  outside  his  judicial  district;  Eikhoff  v.  Gilbert,  51  L.  R.  A. 
451,  which  denies  privilege  to  circular  to  voters  announcing  that  candidate  for 
re-election  has  championed  legislation  opposed  to  moral  interests  of  community; 
Coffin  V.  Brown,  55  L.  R.  A.  732,  which  denies  right  to  falsely  attack  character 
of  appointee  of  governor,  to  prevent  latter's  re-election.- 

Pabll«5atlon  libelous  per  se. 

Cited  in  footnote  to  VVofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds  libelous, 
publication  imputing  to  county  officials  prostitution  of  county  finances  by  award- 
ing contracts  to  persons  of  same  political  faith. 

20  L.  R.  A.  635,  SEIBERT  v.  MINNEAPOLIS  &  ST.  L,  R.  CO.  52  Minn.  148, 

38  Am.  St.  Rep.  530,  53  N.  W.  1134. 
Salt  by  bondbolders. 

Cited  in  Clay  v.  Selah  Valley  Irrig.  Co.  14  Wash.  550,  45  Pac.  141,  holding 
bondholders  may  sue  to  foreclose  trust  deed  where  trustee  is  insolvent,  occupies 
adverse  position,  and  is  charged  with  fraud. 

Notice  to  bondbolders. 

Approved  in  Grant  v.  Winona  &  S.  W.  R.  Co.  85  Minn.  432,  89  N.  W.  60, 
holding  reference  in  bonds  to  mortgage  sufficient  to  charge  bondholders  with 
notice  of  provisions  relating  to  foreclosure  by  trustee. 

Forecloanre  of  mtortsvLge* 

Cited  in  footnote  to  Boyer  v.  Chandler,  32  L.  R.  A.  113,  which  allows  fore- 
closure of  mortgage  to  raise  amount  due  on  interest  coupons  before  principal 
due. 

Cited  in  note  (37  L.  R.  A.  759)  on  proceedings  to  enforce  mortgage  for  part 
of  mortgage  debt. 

20  L.  R.  A.  541,  SALLADAY  v.  DODGEVILLE,  85  Wis.  318,  55  N.  W.  696. 
JSuffldency  of  notice. 

Approved  in  Laird  v.  Otsego,  90  Wis.  31,  62  N.  W.  1042,  holding  notice  of 
defective  highway,  which  conveys  necessary  information  to  proper  person,  suffi- 
cient; Doan  V.  Willow  Springs,  101  Wis.  116,  76  N.  W.  1104,  holding  slight 
variance  as  to  place  of  accident  immaterial  when  defendant  not  misled;  Ben- 
son V.  Madison,  101  Wis.  317,  77  N.  W.  161,  holding  insufficieni,  notice  which 
fails  to  specify  exact  location  or  nature  of  defects  relied  on. 

Admlaalblllty  of  evidence* 

Approved  in  Laue  v.  Madison,  86  Wis.  459,  57  N.  W.  93,  holding  actual  con- 
dition of  defective  walk  may  be  shown  under  notice  giving  general  description 
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of  defect  and  locality;  Owen  t.  Fort  Dodge,  98  Iowa,  287,  67  N.  W.  281,  holding^ 
proof  of  notice  to  mayor  of  place  of  accident  admissible,  not  to  supplement 
statutory  notice,  but  to  show  city  was  not  misled;  Creamery  Package  Mfg.  Co. 
V.  Hotsenpiller,  159  Ind.  104,  64  N.  £.  600,  holding  evidence  of  condition  of 
machine  a  w^eek  after  accident  admissible  if  its  condition  remains  same  as  at 
time  of  injury. 

Liability  for  injury  dae  to  nesrliar^nce. 

Cited  in  footnotes  to  Maguire  v.  Sheehan,  59  L.  R.  A.  496,  which  sustains 
liability  for  entire  injury  through  negligence,  though  shock  brought  on  delirium 
tremens  retarding  recovery;  Texas  &  P.  R.  Co.  v.  White,  62  L.  R,  A.  90,  which 
holds  person  liable  for  negligent  injury  not  chargeable  with  aggravation  of 
injury  due  to  injured  person's  neglect  to  obtain  medical  assistance. 

20  L.  R.  A.  545,  HERNDON  v.  GIBSON,  38  S.  C,  357,  37  Am.  St.  Rep,  765, 

17  S.  E.  145. 
Chillins  biddlnar. 

Approved  in  Ex  parte  Lancaster,  46  S.  C.  280,  24  S.  E.  195,  holding  court 
will  set  aside  sale  if  fair  competition  stifled;  Toole  v.  Johnson,  61  S.  C.  40,  39 
S.  E.  254,  holding  announcement  that  property  is  to  be  bid  in  for  children,  and 
request  that  no  one  else  bid,  renders  sale  void. 

Cited  in  footnote  to  Hoffman  v.  McMullen,  45  L.  R.  A.  410,  which  holds  void. 
contract  to  prevent  competition  in  bidding  for  public  work. 

The  annotation  in  20  L.  R.  A.  545,  was  referred  to  particularly  in  Clark  v. 
Stanhope,  109  Ky.  526,  59  S.  W.  856,  holding  contract  which  tends  to  discourage 
bidding  at  sale  of  infant's  real  estate  will  not  be  enforced. 

Partition  of  land  parchased  at  unfair  sale. 

Approved  in  Milhous  v.  Sally,  43  S.  C.  324,  49  Am.  St.  Rep.  834,  21  S.  E. 
268,  holding  equity  will  not  decree  partition  between  heirs  who  combined  to 
obtain  land  of  insolvent  ancestor  at  low  price  by  chilling  bidding. 

Mntnal  mlntake  as  to  lot  sold. 

Cited  in  Howlett  v.  Garner,  50  S.  C.  12,  27  S.  E.  533,  holding  equity  wiU  re- 
lieve against  mutual  mistake,  where  one  lot  is  sold  for  another. 

Contract   to  sell  before  conftrmation  of  sale. 

Cited  in  footnote  to  Camp  v.  Bruce,  43  L.  R.  A.  146,  which  holds  void,  con- 
tract to  sell  successful  bidder's  interest  at  judicial  sale  before  confirmation,  for 
more  than  amount  bid. 
"Pnfflngr." 

Cited  in  footnote  to  McMillan  v.  Harris,  48  L.  R.  A.  345,  which  holds  bid  at 
auction  by  one  employed  by  persons  not  conducting  sale  not  "puffing." 

Better  olTer,  as  arronnd  of  vacatinfi:  sale. 

Approved  in  Ke  Ethier,  118  Fed.  108,  holding  better  offer  made  subsequent  to 
judicial  sale  not  ground  for  vacating  it  in  absence  of  imposition  or  fraud. 

20  L.  R.  A.  554,  SIMONS  v.  FISHER,  5  C.  C.  A.  311,   17  U.  S.  App.   1,  55 

Fed.  905. 
Bona  fide  bolder. 

Subsequent  appeal  in  12  C.  C.  A.  126,  28  U.  S.  App.  95,  64  Fed.  3)1,  holding 
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bank  not  bona  fide  holder  as  against  makers  of  note  borrowed  by  its  president 
to  use  as  deposit  at  clearing  house. 

Approved  in  Tasker's  Estate,  182  Pa.  124,  37  Atl.  924,  Reversing  17  Pa.  Co. 
Ot.  333,  5  Pa.  Dist.  R.  7,  holding  that  bank  cannot  recover  on  note  made  and 
delivered  to  it  as  an  accommodation;  Gittings  v.  Loper,  84  Fed.  103,  holding, 
in  action  on  drafts,  affidavit  of , defense  need  not  deny  averment  that  plaintiff 
is  bona  fide  holder. 

Distinguished  in  Tasker's  Estate,  17  Pa.  Co.  Ct.  333,  5  Pa.  Dist.  R.  7,  hold- 
ing maker  liable  to  bank  on  renewal  of  accommodation  note  given  bank  to  make 
false  show  of  assets. 
dearinir-l&oiise  basinewi. 

Cited  in  note  (25  L.  R.  A.  831)  on  clearing-house  business. 

20  L.  R.  A.  660,  FRENCH  v.  BAUER,  134  N.  Y.  648,  32  N.  E.  77. 
Payment  aa  aflectins:  lien. 

Approved  in  McChesney  v.  Syracuse,  76  Him,  507,  27  N.  Y.  Supp.  508,  hold- 
ing subcontractor's  lien  does  not  attach  to  funds  in  hands  of  owner,  who  owed 
nothing  to  contractor  who  had  abandoned  contract;  De  Lorenzo  v.  VonRaitz, 
44  App.  Div.  332,  60  N.  Y.  Supp.  736,  holding  subcontractor  not  entitled  to  lien 
where  owner  has,  without  fraud  or  collusion,  paid  contractor  the  contract  price; 
Lemieux  v.  English,  19  Misc.  546,  43  N.  Y.  Supp.  1066,  holding  subcontractor 
must  show  that  there  was  a  sum  due  contractor  from  owner  at  time  of  filing 
lien;  Vogel  v.  Whitmore,  72  Hun,  420,  25  N.  Y.  Supp.  202,  holding  material 
men  supplying  subcontractor  to  do  mason  work  cannot  acquire  lien  upon  prem- 
ises for  more  than  amount  coming  to  him;  Miller  v.  Smith,  20  App.  Div.  512, 
47  N.  Y.  Supp.  49,  holding  owner  making  payments  to  contractor  before  due 
entitled  to  credit  therefor  in  absence  of  fraud  or  collusion;  Smack  v.  Cathedral 
of  the  Incarnation,  31  App.  Div.  563,  52  N.  Y.  Supp.  168,  holding  material  man 
furnishing  goods  to  subcontractor  cannot  enforce  lien  as  to  advance  payment 
made  by  contractor  to  subcontractor,  without  collusion,  but  before  material 
ready  for  delivery;  Robbins  v.  Arendt,  148  N.  Y.  676,  43  N.  E.  165,  Affirming 
4  Misc.  199,  23  N.  Y.  Supp.  1019,  holding  that  payment  by  owner  of  balance  due 
on  building  contract  defeats  lien  subsequently  filed,  although  premises  sold 
under  foreclosure  and  owner  permitted  to  retain  possession. 

Cited  in  Mack  v.  Colleran,  44  N.  Y.  S.  R.  638,  18  N.  Y.  Supp.  104,  to  point 
that  principal  contractor  only  bound  to  pay  aggregate  amount  of  his  subcon- 
tracts according  to  their  terms. 
Sabcontractor'a  lien. 

Approved  in  Re  Roeber,  121  Fed.  444,  holding  notices  of  lien  against  land, 
filed  by  subcontractors  subsequently  to  adjudication  of  bankruptcy  of  principal 
contractor,  effective  against  title  of  trustee. 

Cited  in  footnotes  to  Richmond  &  I.  Constr.  Co.  v.  Richmond,  K.  I.  &  B.  R.  Co. 
34  L.  R.  A.  626,  as  to  what  materials  subcontractor  may  claim  lien  for;  Centra] 
Trust  Co.  V.  Richmond,  N.  I.  &  B.  R.  Co.  41  L.  R.  A.  458,  which  holds  subcon- 
tractor's liens  not  affected  by  contractor's  waiver  of  lien. 
Estoppel  of  lienor  by  mistaken  statement  of  payment. 

Cited  in  footnote  to  Kirchman  v.  Standard  Coal  Co.  52  L.  R.  A.  318,  which 
holds  lienor  not  estopped  to  enforce  lien  by  mistaken  statement  of  its  payment 
without  knowledge  of  other  person's  intention  to  buy  property. 
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O'wner**  1>ond  to  pay  laborers  and  material  men. 

Cited  in  footnote  to  Gibbs  v.  Tally,  60  L.  R.  A.  815,  which  holds  void,  re- 
quirement that  owner  furnish  bond  making  him  liable  to  laborers  and  material 
men  in  additional  amount  if  claims  not  satisfied  by  contractor. 

20  L.  R.  A.  566,  HOLMES  v.  GILMAN,  138  N.  Y.  369,  34  Am.  St.  Rep.  463, 

34  N.  E.  205. 
Payment  of  premium  iritli  trust  fnnds. 

Cited  in  Bromley  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  103  Wis.  567,  79  N.  W. 
741,  to  point  that  proceeds  of  policy  on  agent's  life  may  be  recovered  by  prin- 
cipal where  premiums  were  paid  with  money  embezzled  from  latter. 

Distinguished  in  Dayton  v.  H.  B.  Claflin  Co.  19  App.  Div.  121,  79  N.  Y.  S.  R. 
1007,  45  N.  Y.  Supp.  1005,  Reversing  41  N.  Y.  Supp.  850,  holding,  where  pre- 
miums were  paid  partly  from  moneys  embezzled  and  partly  by  beneficiary,  latter 
entitled  to  share  in  fund  in  proportion  to  amount  paid  by  her;  Thum  v.  Wol- 
stenholnie,  21  Utah,  467,  61  Pac  537,  holding  entire  fund  derived  from  policy 
will  not  be  impressed  with  trust  where  it  is  grossly  disproportionate  to  amount 
of  trust  funds  alleged  to  have  been  used. 

Creditor's  rlsrl&t  to  Insurance. 

Approved  in  Hendrie  &  B.  Mfg.  Co.  v.  Collins,  13  Colo.  App.  13,  56  Pac.  815, 
holding  creditors  not  entitled  to  insolvent  debtor's  insurance  payable  to  family, 
except  premiiims  paid  during  insolvency;  Hendrie  &  B.  Mfg.  Co.  v.  Piatt,  )3 
Colo.  App.  35,  56  Pac.  209,  holding  distribution  policy  with  distribution  period 
at  end  of  twenty  years,  payable  to  debtor's  wife,  cannot  be  reached  by  creditors 
although  maturing  before  twenty  years;  Tuthill  v.  Goss,  69  N.  Y.  S.  R,  456, 
35  N.  Y.  Supp.  136,  holding  statute  giving  wife  title  to  insurance  against  cred- 
itors, where  yearly  premium  does  not  exceed  $500,  enlarges  right  of  wife. 

Cited  in  Thum  v.  Wolstenholme,  21  Utah,  491,  61  Pac,  537,  dissenting  opinion 
by  Bartch,  J.,  who  holds  creditors  may  follow  into  new  investment,  insurance 
procured  with  assets  of  insolvent  corporation. 

Insurance  as  contract  of  Indemnity.  • 

Cited  in  Embler  v.  Hartford  Steam  BoiJer  Inspection  &  Ins.  Co.  8  App.  Div. 
189,  40  N.  Y.  Supp.  450,  to  point  that  life  insurance  not  contract  of  indemnity. 

Folloirlns:  trust  funds. 

Approved  in  Fire  &  Water  Comrs.  v,  Wilkinson,  119  Mich.  664,  44  L.  R,  A. 
497,  78  N.  W.  893,  holding  receiver  not  required  to  repay  cestui  que  trust  in 
preference  to  other  creditors  unless  trubt  fund  can  be  identified  or  traced  into 
specific  property;  Re  Leonhard,  86  Hun,  296,  33  N.  Y.  Supp.  302,  holding  bene- 
ficiary may  reclaim  trust  fund  so  long  as  it  can  be  traced,  until  rights  of  bona 
fide  purchaser  intervene;  Re  Holmes,  37  App.  Div.  18,  55  N.  Y.  Supp.  708, 
holding  payment  of  interest  by  trustee  shows  fund  in  his  possession,  although 
part  of  it  was  mingled  with  his  individual  property;  Pearson  v.  Haydel,  90  Ma 
App.  259,  holding  preferential  lien  will  not  be  declared  unless  trust  fund  or  its 
proceeds  be  still  mixed  with  mass  of  insolvent's  estate;  Re  Hicks,  170  N.  Y. 
198,  63  N.  E.  276,  holding  ward  not  entitled  to  preference  in  payment  out  rf 
guardian's  estate  where  trust  fund  came  into  guardian's  possession  twenty  years 
before  and  cannot  be  traced;  Ferchen  v.  Arndt,  26  Or.  129,  29  L.  R.  A.  66t», 
4a  Am.  St.  Rep.  603,  37  Pac.  161,  holding,  where  trust  property  has  been  dis- 
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sipated  by  trustee,  cestui  que  trust  cannot  fix  charge  on  estate,  but  must  share 
with  general  creditors;  Nonotuck  Silk  Co.  t.  Flanders,  87  Wis.  242,  58  N.  W. 
383,  holding  cestui  que  trust  not  entitled  to  preference  where  none  of  trust  fund 
came  into  hands  of  assignee  of  insolvent  trustee;  Bienenstok  v.  Ammidown,  11 
Misc.  80,  32  N.  Y.  Supp.  1138,  holding  vendor  fraudulently  induced  to  sell 
property  to  insolvent  may  follow  its  proceeds  into  hands  of  third  persons  with 
knowledge  of  the  fraud;  American  Sugar  Ref.  Co.  v.  Fancher,  81  Hun,  62, 
30  N.  Y.  Supp.  482,  holding  vendor  fraudulently  induced  to  sell  goods  which 
have  been  sold  by  insolvent  vendee  not  entitled  to  follow  proceeds,  thus  obtain- 
ing advantage  over  other  creditors;  Shields  v.  Thomas,  71  Miss.  270,  42  Am. 
St.  Rep.  458,  14  So.  84,  holding  fund  deposited  by  tax  collector  not  entitled  to 
preference  in  payment  when  not  shown  to  be  in  hands  of  receiver  as  part  of 
assets;  State  v.  Bank  of  Commerce,  54  Neb.  729,  75  N.  VV.  28,  holding  county 
whose  treasurer  wrongfully  deposited  its  funds  in  insolvent  bank  may  be  pre- 
ferred to  extent  of  cash  on  hand  unless  shown  not  part  of  trust  fund:  Warren- 
Scharf  Asphalt  Pav.  Co.  v.  Dunn,  8  App.  Div.  212,  40  N.  Y.  Supp.  209,  holding 
proceeds  of  warrants  in  hands  of  bank  as  agent  to  collect,  impressed  with  trust 
in  hands  of  bank's  receiver,  so  far  as  capable  of  identification;  Blair  v.  Hill,  50 
App.  Div.  37,  63  N.  Y.  Supp.  670,  holding  assets  of  insolvent  private  banker  im- 
pressed with  trust  for  payment  of  proceeds  of  check  received  for  collection,  and 
misappropriated;  Lang  v.  Metzger,  101  111.  App.  387,  holding  real  estate  not 
chargeable  with  trust  unless  trust  fund  traceable  into  property;  Re  Leonhard, 
86  Hun,  297,  33  N.  Y.  Supp.  302,  holding,  where  trustee  purchases  property  in 
part  with  trust  fimds«  cestui  que  trust  may  elect  to  become  proportionate  co- 
owner  with  him;  Mann  v.  Benedict,  47  App.  Div.  175,  62  N.  Y.  Supp.  259, 
holding  cestui  que  trust  has  equitable  lien  on  land  purchased  in  part  by  her 
general  guardian  with  trust  fund;  English  v.  Mclntyre,  29  App.  Div.  443,  51 
N.  Y.  Supp.  697,  holding  broker  who  receives  securities  as  margins  from  trustee 
with  notice  of  the  trust  may  be  sued  in  equity  by  substituted  trustee  for  identical 
securities,  or  accounting  for  any  sold. 

Cited  in  Wallace  v.  Stone,  107  Mich.  196,  65  N.  W.  113  (dissenting  opinion), 
majority  holding,  upon  insolvency  of  collecting  bank  which  has  mingled  proceeds 
of  paper  with  its  own  funds,  owner  entitled  to  preference  over  general  creditors; 
American  Sugar  Ref.  Co.  v.  Fancher,  146  N.  Y.  657,  27  L.  R.  A.  760,  40  N.  E. 
206,  to  point  that  identity  of  money  mingled  with  that  of  wrongdoer  not  lost  if 
it  forms  part  of  general  mass. 

Trnst  relationalkip  arliilngr  from  Joint  venture. 

Approved  in  Hollister  v.  Simonson,  18  App.  Div.  78,  79  N.  Y.  S.  R.  430,  45 
N.  Y.  Supp.  426,  holding  one  acquiring  real  estate  for  benefit  of  himself  and  an- 
other, trustee,  bound  to  notify  other  of  sale  and  realize  market  value. 

"Vested  riffl&t«. 

Approved  in  Shipman  v.  Protected  Home  Circle,  174  N.  Y.  407,  63  L.  R.  A.  351, 
67  N.  E.  83,  holding  subsequent  by-law  as  to  suicide  while  sane  applies  to  policy 
without  provision  on  subject,  and  does  not  affect  vested  rights. 

Rlgrlits  and  liabilities  of  partners. 

Approved  in  Munroe  v.  Judson,  82  Hun,  219,  31  N.  Y.  Supp.  299,  holding 
losses  due  to  speculations  by  confidential  agent  of  partnership  fall  on  firm,  and 
not  on  individual  members;  Baldwin  v.  Von  Micheroux,  83  Hun,  48,  31  N.  Y. 
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Supp.  690,  holding  partner  not  permitted  to  make  personal  profit  out  of  firm 
funds;  Hutchinson  v.  Campbell,  13  Misc.  155,  34  N.  Y.  Supp.  82,  holding  pur- 
chaser of  interest  of  surviving  partner  takes  property  in  trust  to  wind  up  busi- 
ness for  his  own  benefit  and  that  of  estate  of  deceased  partner;  Douthart  v. 
Logan,  86  111.  App.  314,  holding  estate  of  deceased  partner  only  entitled  to  that 
proportion  of  net  profits  which  capital  contributed  by  him  bore  to  whole  capital; 
Korrick  v.  Hannaman,  168  U.  S.  337,  42  L.  ed.  490,  18  Sup.  Ct.  Rep.  135,  hold- 
ing partner  who,  after  dissolution,  carries  on  business  with  partnership  property 
liable  to  account  for  profits. 

Distinguished  in  Heavenrich  v.  Heavenrich,  37  App.  Div.  463,  56  N.  Y.  Supp. 
45,  holding  firm  sued  by  wife  of  partner  for  money  loaned  cannot  show  loan  was 
taken  from  firm  by  husband  and  placed  to  her  credit  when  his  capit-al  account 
was  overdrawn,  unless  taken  fraudulently. 

Deposit  by  asent. 

Approved  in  Walsh  v.  National  Broadway  Bank,  11  Misc.  251,  32  N.  Y.  Supp. 
734,  holding  bank  after  notice  of  principal's  claim  liable  to  him  for  sum  de- 
posited by  agent  to  latter's  personal  account. 

Recovering  money  paid  nnder  mistake. 

Approved  in  Newburgh  Sav.  Bank  v.  Woodbury,  173  N.  Y.  68,  65  N.  E.  858, 
holding  money  received  under  mutual  mistake  of  law  and  claim  of  right  not 
recoverable  in  absence  of  fraud  or  trust. 
Constrnctlon  of  statute. 

Approved  in  O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co.  10  Misc.  408,  31 
N.  Y.  Supp.  130,  holding  statute  limiting  parents'  right  to  insure  child  is  in 
derogation  of  common  law  and  should  receive  strict  construction. 

20  L.  R.  A.  573,  STATE  v.  HILL,  37  Neb.  80,  55  N.  W.  794. 
Impeacliment  of  ex-ofllclal. 

Approved  in  State  v.  Leese,  37  Neb.  96,  20  L.  R.  A.  580,  40  Am.  St.  Rep. 
474,  55  N.  W.  798,  holding  that  ex-oflicial  cannot  be  impeached. 

Cited  in  State  v.  Leese,  37  Neb.  96,  20  L.  R.  A.  580,  footnote  p.  679,  40  Am- 
St.  Rep.  474,  65  N.  W.  798,  denying  right  to  impeach  attorney  general  after 
end  of  term. 
Removal    for   misconduct   dnrlns:   precedlns:   term. 

Approved  in  State  v.  Welsh,  109  Iowa,  22,  79  N.  W.  369,  and  State  ear  rel 
Billon  v.  Bourgeois,  45  La.  Ann.  1355,  14  So.  28,  holding  officer  who  has  been 
re-elected  may  be  removed  for  misconduct  during  first  term. 

20  L.  R.  A.  579,  STATE  v.  LEESE,  37  Neb.  92,  40  Am.  St.  Rep.  474,  55  N.  W. 

798. 
Po'wer  to  impeacli  ex-olllcer. 

Cited  in  footnote  to  State  v.  Hill,  20  L.  R.  A.  573,  which  denies  power  to 
impeach  after  person  goes  out  of  office. 

20  L.  R.  A.  580,  BEER  v.  CLIFTON,  98  Cal.  323,  35  Am.  St.  Rep.  172,  S^l  Pac 
204. 
Subsequent  appeal  in  111  Cal.  53,  43  Pac.  411,  where  indorser  was  sought  to 
be  held  liable  on  other  grounds. 
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Notice  of  dishonor  or  Inability  to  make  demand. 

Cited  in  footnotes  to  Leonard  v.  Olson,  35  L.  R.  A.  381,  which  requires  notice 
to  indorser  of  inability  to  make  demand  because  of  maker's  removal  from  state; 
Williams  v.  Parks,  56  L.  R.  A.  759,  which  sustains  notary's  liability  on  bond  for 
neglecting  to  give  notice  of  dishonor;  Oakley  v.  Carr,  60  L.  R.  A.  431,  which  holds 
notice  of  dishonor  sufficient  if  sent  to  last  indorser,  who  is  agent  for  collection 
only,  by  first  mail  of  day  following  dishonor. 

Rlfflits  of  holder  of  paper  transferred  after  maturity. 

Cited  in  note  (46  L.  R.  A.  804)  on  rights  of  holder  of  negotiable  paper  trans- 
ferred after  maturity. 

20  L.  R.  A.  582,  CHICAGO,  ST.  P.  M.  &  O.  R.  CO.  v.  ELLIOTT,  5  C.  C.  A. 

347,  12  U.  S.  App.  381,  65  Fed.  949. 
Proximate  cause. 

Approved  in  Holwerson  v.  St.  Louis  &  Suburban  R.  Co.  157  Mo.  231,  50  L.  R. 
A.  854,  57  S.  W.  770,  holding  negligence  in  going  on  track,  proximate  cause  of 
injury  rather  than  motorman's  failure  to  stop  car;  Union  P.  R.  Co.  v.  Calla- 
ghan,  6  C.  C.  A.  207,  12  U.  S.  App.  541,  56  Fed.  991,  upholding  finding  that 
conductor's  failure  to  stop  train  to  receive  information  was  proximate  cause 
of  injury  from  defective  bridge,  although  engineer  disobeyed  danger  signal; 
Missouri  P.  R.  Co,  v.  Moseley,  6  C.  C.  A.  646,  12  U.  S.  App.  001,  57  Fed.  926, 
holding  negligence  of  one  walking  on  track  without  looking,  proximate  cau.4e 
of  injury  although  bell  not  rung;  Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  184,  27 
L.  R.  A.  633,  12  C.  C.  A,  550,  27  U,  S.  App.  547,  holding  pistol  would  causing 
tetanus  with  delirium,  in  which  person  cuts  his  throat,  may  be  proximate  cause 
of  death;  Hughes  v.  Pullman's  Palace  Car  Co.  74  Fed.  501,  holding  damages  sus- 
tained from  violent  cold  contracted  in  sleeping  car  not  so  remote  as  not  to  be 
recoverable;  Little  Rock  &  M.  R.  Co.  v.  Barry,  84  Fed.  950,  43  L.  R.  A.  371,  28 
C.  C.  A.  650,  56  U.  S.  App.  37,  holding  failure  of  company  to  notify  crews  of 
trains  moving  in  same  direction  of  their  relative  positions  not  proximate  cause 
of  collision  where  crews  took  no  precautions;  Huset  v.  J.  I.  Case  Threshing  Mach. 
Co.  61  L.  R.  A.  305,  57  C.  C.  A.  239,  120  Fed.  867,  holding  manufacturer  of 
machine,  known  by  him  to  be  imminently  dangerous,  liable  to  user  for  injury 
which  might  have  been  reasonably  anticipated. 

Cited  in  Southern  P.  R.  Co.  v.  Yeargin,  48  C.  C.  A.  504,  109  Fed.  443  (dis- 
senting opinion),  majority  holding  it  question  for  jury  whether  absence  of  head- 
light caused  collision,  where  engineer  who  misunderstood  orders  backed  into  pas- 
senger train. 

Cited  in  footnote  to  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train. 

—  Injuries  'vrhicli  eonid  not  have  been  reasonably  anticipated. 

Approved  in  Finalyson  v.  Utica  Min.  &  Mill.  Co.  14  C,  C.  A.  497,  32  U.  S.  App. 
143,  67  Fed.  512,  holding  employer  not  liable  for  injury  due  to  fall  of  earth  on 
employee,  where  result  could  not  have  been  foreseen  or  reasonably  anticipated; 
Motey  v.  Pickle  Marble  A  Granite  Co.  20  C.  C.  A.  369,  36  U.  S.  App.  682,  74 
Fed.  157,  holding  employer  not  liable  for  fall  of  marble  slab  on  employee  if  in- 
jury could  not  have  been  reasonably  anticipated;  St.  Louis  &  S.  F.  R.  Co.  v. 
Bennett,  16  C.  C.  A.  304,  32  U.  S.  App.  621,  69  Fed.  528,  holding  railroad  not 
liable  for  death  of  stranger  caught  between  box  cars  when  freight  train  ran  into 
L.  R.  A.  Au.— Vol.  III.— 25. 
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open  switch;  McCain  v.  Chicago,  B.  &  Q.  R.  Co.  22  C.  C.  A.  100,  40  U.  S.  App. 
181,  76  Fed.  126,  holding  injury  to  engine  wiper's  hand  from  splintered  sliver 
of  steel  of  driving  wheel  could  not  be  reasonably  anticipated;   Western  Com- 
mercial Travelers'  Asso.  v.  Smith,  40  L.  R.  A.  656,  29  C.  C.  A.  227,  66  U.  S. 
App.  393,  85  Fed.  406,  holding  abrasion  of  skin  of  toe,  unexpectedly  caused  by 
wearing  new  shoe,  an  accidental  injury;  The  Paunpeck,  30  C.  C.  A.  494,  57  U.  S. 
App.  247,  86  Fed.  926,  holding  tug  not  liable  where  ferryboat  which  she  had 
allowed  right  of  way  suddenly  backed  into  tow;   Missouri,  K.  &  T.  R.   Co.  t. 
Byrne,  40  C.  C.  A.  407,  100  Fed.  363,  approving  finding  that  killing  on  track  of 
cattle  escaped  from  pens  not  probable  consequence  of  negligence  in  maintaining 
the  pens;  Butts  v.  Cleveland,  C.  C.  A  St.  L.  R.  Co.  49  C.  C.  A.  71,  110  Fed.  331, 
liolding  carrier  not  liable  when  passenger,  in  response  to  warning,  steps  back 
and  is  injured,  where  result  could  not  have  been  reasonably  anticipated;  Choctaw, 
O.  ft  G.  R.  Co.  V.  HoUoway,  52  C.  C.  A.  264,  114  Fed.  462,  holding  common  prac- 
tice of  providing  locomotive  engines  with  brakes,  evidence  that  accidents  and 
collisions  may  be  reasonably  anticipated  in  their  absence;  Baddeiey  v.  Shea,  114 
Cal.  7,  33  L.  R.  A.  749,  55  Am.  St.  Rep.  56,  45  Pac.  090,  holding  house  owner 
not  liable  for  injury  to  lawful  visitor  from  latent  defect  in  platform  over  which 
he  was  carrying  heavy  trunk;   Braun  v.  Craven,  175  111.  417,  42  L.  R.  A,  205, 
o}   N.  £.  657,  Affirming  73  111.  App.  193,  holding  bystander  cannot  recover  for 
impairment  of  health  due  to  fright  from  threats  and  gestures  directed  at  another: 
S\vaTi?on  v.  Crandall,  2  Pa.  Super.  Ct.  89,  39  W.  N.  C.  26,  holding  injury  from 
accidental  discharge  of  revolver  in  hands  of  cliild  not  natural  and  probable  result 
of  leaving  weapon  in  chiffonier  drawer;  Cole  v.  German  Sav.  &"L.  Soc.  63  L.  R.  A. 
410,  50  C.  C.  A.  595,   124  Fed.   115,  holding  injury  sustained  by  falling   into 
elevator  well  after  door  opened  by  stranger  not  probable  consequence  of  leaving 
^oor  unlocked  and  hall  dimly  lighted;   Lauterer  v.  Manhattan  R.  Co.   128  Fed. 
r>4-l,  holding  ccmpany  not  liable  for  injury  sustained  by  one  attempting  to  board 
nioving  train,   although   accident  might   not   have   happened   had   railing   been 
provided. 

Distinguished  in  Fitchbiirp  R.  Co.  v.  Nichols,  29  C.  C.  A.  504,  50  U.  S,  App. 
297,  85  Fed.  949,  holding  railroad  liable  to  drover  injured  by  projecting  water 
sputit  while  he  was  passing  along  cars. 

Burden  of  proof. 

Approved  in  Cole  v.  German  Sav.  &  L.  Soc.  63  L.  R.  A.  421,  59  C.  C.  A.  601, 
124  Fed.  120,  holding  burden  is  on  plaintiff  to  show  that  injury  complained  of 
WAB  natural  and  probable  consequence  of  acts  of  negligence  alleged. 

20  L.  R.  A.  587,  LILLSTROM  v.  NORTHERN  P.  R.  CO.  53  Minn.  464,  65  N.  W. 

624. 
Railroad  crosalns:. 

Approved  in  Russell  v.  Atchison,  F.  &  S.  F.  R.  Co.  70  Mo.  App.  95,  holding 
highway  a  "traveled  public  road  or  street,"  when  in  public  use,  and  crossing 
maintained  thereat,  although  never  legally  laid  out  or  established;  Coulter  v. 
Great  Northern  R.  Co.  5  N.  D.  574,  67  N.  W.  1046,  holding  railroad  company 
must  exercise  same  care  at  crossing  maintained  by  it  as  though  highway  had 
been  legally  establislied. 

Cited  in  Walters  v.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  76  Minn.  509,  79 
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N".  W.  516,  holding  crossing  in  question  not  a  public  one,  as  to  which  law  pre- 
scribes duty  of  railroad  company. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Potter,  56  L.  R.  A.  575, 
as  to  what  constitutes  license  to  cross  railroad  track  at  place  other  than  public 
crossing. 

SvAlciency  of  evidence. 

Approved  in  Union  Stock  Yards  Co.  v.  Conoyer,  41  Neb.  627,  59  N.  W.  950, 
holding  it  sufficient  in  civil  cases  if  evidence  supports  hypothesis  it  is  adduced 
to  prove,  and  that  jury  should  decide  according  to  reasonable  probability. 

Burden   of  proof. 

Cited  in  footnote  to  Anthony  v.  Mercantile  Mut.  Acci.  Asso.  26  L.  R.  A.  406, 
f  which  throws  on  insurance  company  burden  of  proving  that  accidental  deatii  was 
from  excepted  cause. 

20  L.  R  A.  590,  MARKS  v.  SULLIVAN,  8  Utah,  406,  32  Pac.  668. 

Lilablllty  for  false  Imprlaonntent  of  one  maklnv  alBdatvlt  for  ^v-v-^nnt. 

Cited  in  footnote  to  Whaley  v.  Lawton,  56  L  R.  A.  649,  which  denic-  ii ability 
to  action  for  false  imprisonment  of  one  making  affidavit  for  warrant  undei-  which 
arrest  made. 

Judgment  in  favor  of  employee  as  bar  to  recovery  asrainst  employer. 

Cited  in  note  (54  L.  R.  A.  652)  on  judgment  in  favor  of  employee  as  bar  to 
recovery  against  employer  for  employer's  act  or  default. 

20  L.  R.  A.  595,  VANDERHURST  v.  DEWITT,  95  Cal.  57,  30  Pac.  94. 
Ltemor  and  lessee  of  machine  as  partners. 

Approved  in  Nof singer  v.  Goldman,  122  Cal.  615,  55  Pac.  425,  holding  lease 
of  threshing  machine  outfit,  for  use  of  which  lessor  receives  half  the  net  profits, 
does  not  constitute  parties  partners. 

20  L.  R.  A.  600,  BIRMINGHAM  TRUST  &  SAV.  CO.  v.  LOUISIANA  NAT. 

BANK,  99  Ala.  379,  13  So.  112. 
Imputed  notice. 

Approved  in  Curtice  v.  Crawford  County  Bank,  56  C.  C.  A.  178,  118  Fed.  394, 
holding  notice  of  pledge  of  bank  stock  to  president  of  bank  notice  to  bank; 
Harris  v.  American  Bldg.  &  L.  Asso.  122  Ala.  554,  25  So.  200,  holding  knowledge 
axid  act  of  cashier  to  be  that  of  bank;  Kelly  v.  Burke,  132  Ala.  244,  31  So.  512, 
holding  notice  to  salesman  of  insanity  of  one  to  whom  goods  were  sold  binding 
on  salesman's  employer;  Peoples  Bank  v.  Exchange  Bank,  116  Ga.  828,  94  Am. 
St.  Rep.  144,  43  S.  E.  269,  holding  bank  extending  credit  to  its  president  on  faith 
of  his  ownership  of  stock  not  chargeable  with  his  knowledge  that  he  had  pledged 
the  stock. 

I^len  on  bank  stock. 

Approved  in  Curtice  v.  Crawford  County  Bank,  110  Fed.  832,  holding  lien  of 
pledgee  of  bank  stock  superior  to  lien  of  bank,  if  latter  had  notice  of  pledgee's 
lien  when  its  debt  was  contracted. 

Cited  in  footnote  to  Buffalo  German  Ins.  Co.  v.  Third  Nat,  Bank,  48  L.  R.  A. 
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107,  which  denies  equitable  lien  on  national  bank  stock  under  by-law  in  conflict 
with  act  of  Congress.  » 

20  L.  R.  A.  605,  FIRST  NAT.  BANK  v.  STOCKELL,  92  Tenn.  252,  21  S.  W.  623. 

Sale  of  patent  rlsht. 

Cited  in  State  v.  Cook,  107  Tenn.  503,  62  L.  R.  A.  176,  64  S.  W.  720,  holding 
statute  requiring  note  given  for  patent  right  to  state  that  fact  not  repugnant 
to  Federal  Constitution  as  restricting  right  to  sell  patent. 

Cited  in  footnotes  to  Sandage  v.  Studebaker  Bros.  Mfg.  Co.  34  L.  R.  A.  363, 
which  authorizes  rescission  of  sale  of  void  patent  on  tender  back  of  letters  patent; 
Maoon  V.  McLeod,  41  L.  R.  A.  548,  which  sustains  statute  requiring  copy  of 
patent  to  be  filed  with  affidavit  of  validity,  and  that  obligation  of  vendee  shall 
contain  words  "given  for  a  patent  right." 

Cited  in  note  (29  L.  R.  A.  789)  on  power  of  state  to  restrict  and  regulate 
sale  or  enjoyment  of  patent  rights. 

Bona  llde  parchoaer. 

Approved  in  Atlas  Nat.  Bank  v.  Holm,  19  C.  C.  A.  97,  34  U.  S.  App.  472,  71 
Fed.  492,  holding  assignee  of  note  bona  fide  purchaser  although  he  necflected  to 
make  inquiry  a  prudent  man  ought  to  have  made;  Merchants'  &  P.  Bank  v.  Pen- 
land,  101  Tenn.  448,  47  S.  W.  693,  holding  bank  taking  notes  with  knowledge 
they  were  given  for  land  on  which  lien  existed  for  unpaid  purchase  money,  bona 
fide  holder. 

20  L.  R.  A.  609,  STATE  v.  HULL,  18  R.  L  207,  26  Atl.  191. 

Evidence  of  reputation  or  character. 

Approved  in  State  v.  Hendricks,  15  Mont.  198,  48  Am.  St.  Rep.  666,  30  Pae. 
83,  holding  general  reputation  for  chastity  of  women  living  in  house  admissible. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by 
which  supported. 

Disapproved  in  State  v.  Beebe,  115  Iowa,  131,  88  N.  W.  358,  holding  evidence 
as  to  reputation  for  chastity  of  keeper  of  house  admissible  to  show  character  of 
house. 

Improper  remarks  of  connsel. 

Approved  in  Landers  v.  Ohio  River  R.  Co.  46  W.  Va.  503,  33  S.  E.  296,  and 
State  V.  Johnson,  49  W.  Va.  694,  39  S.  £.  665,  holding  improper  remarks  of 
counsel  not  reviewable  unless  party  asked,  and  was  refused,  instruction  to  jury 
to  disregard  them. 

Cited  in  footnote  to  Ivey  v.  State,  54  L.  R.  A.  959«  which  holds  reversal  re- 
quired for  unauthorized  prejudicial  remarks  by  solicitor  general. 

Cited  in  note  (46  L.  R.  A.  644)  on  reversal  of  conviction  because  of  unfair 
or  irrelevant  arguments  or  statement  of  facts  by  prosecuting  attorney. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Perry,  95  Tex.  648,  69  S.  W.  131, 
same  case  in  30  Tex.  Civ.  App.  245,  70  S.  W.  439,  holding  improper  arguments 
objected  to,  reviewable  although  court  not  requested  to  inatruct  jury  to  disre- 
gard them. 
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20  L.  R.  A.  620,  FOLEY  v.  MUTUAL  L.  INS.  CX).  138  N.  Y.  333,  34  Am.  St. 

Rep.  456,  34  N.  E.  211. 
Father's  rlffht  to  draw  clilld's  bank  accovnt. 

Approved  in  Ficken  v.  Emigrants'  Industrial  Sav.  Bank,  33  Misc.  94,  67  N.  Y. 
Supp.  143,  holding  father  who  is  not  general  or  testamentary  guardian  of 
daughter  not  entitled  to  draw  deposit  in  her  name,  although  presenting  bank 
book. 

Dvty   to  support  child  as  affected  by  latter's  Interest  fa  property. 

Cited  in  note  (57  L.  R.  A.  742)  on  parent's  duty  to  support  child  as  affected 
by  latter's  interest  in  trust  estate  or  other  property. 

Po'vrer  of  Insured  to  destroy  benellclary's  rlsbts. 

Cited  in  note  (49  L.  R.  A.  737,  747)  on  power  of  insured  to  destroy  rights  of 
beneficiary. 

20  L.  R.  A.  624,  WESTON  t.  STODDARD,  137  N.  Y.  119,  33  Am.  St.  Rep.  697, 
33  N.  E.  62. 

"Who  may  maintain  action  for  partition. 

Approved  in  Bender  v.  Terwilliger,  48  App.  Div.  372,  63  N.  Y.  Supp.  269,  and 
Drake  v.  Drake,  61  App.  Div.  10,  70  N.  Y.  Supp.  163,  holding  one  having  present 
right  to  possession  of  land  may  maintain  partition;  Biglow  v.  Biglow,  39  App. 
Div.  105,  56  N.  Y.  Supp.  794,  holding  one  having  present  right  of  possession  may 
maintain  partition  where  premises  not  occupied  adversely;  Drake  v.  Drake,  61 
App.  Div.  5,  70  N.  Y.  Supp.  163,  holding  joint  tenant  or  tenant  in  common  may 
sue  for  partition  of  property  held  adversely  by  cotenant,  the  validity  of  whose 
alleged  title  may  be  litigated;  Chapman  v.  Allen,  11  Wash.  630,  40  Pac.  219, 
holding  disseised  cotenant  to  maintain  partition  suit  must  show  equitable  or 
legal  title  in  himself;  Cecil  v.  Clark,  44  W.  Va.  666,  30  S.  E.  216,  holding  dis- 
seised cotenant  may  maintain  partition  unless  right  of  entry  is  barred  by  limita- 
tion; Purdy  V.  Purdy,  18  App.  Div.  312,  4(1  N.  Y.  Supp.  215,  holding  widow  can- 
not maintain  action  for  dower  in,  and  partition  of,  lands  of  which  she  is  life 
tenant;  Heinze  v.  Butte  &  B.  Consol.  Min.  Co.  61  C.  C.  A.  65,  126  Fed.  3,  hold- 
ing pos8<?ssion  imputed  by  law  to  holder  of  legal  title  sufficient  to  entitle  co- 
tenant  to  maintain  partition  under  statute  authorizing  suit  by  cotenant  in  pos- 
session. 

Cited  in  Denton  v.  Fyfe,  65  Kan.  3,  93  Am.  St.  Rep.  272,  68  Pac.  1074,  holding 
tenant  in  common  out  of  possession  cannot  maintain  partition  suit  against  co- 
tenants  in  possession  unless  determination  of  possessory  rights  Is  also  sought. 

Parties  to  partition  suit. 

Followed  in  Satterlee  v.  Kobbe,  173  N.  Y.  96,  65  N.  E.  952,  Reversing  66  App. 
Div.  308,  72  N.  Y.  Supp.  675,  holding  one  claiming  title  adversely  to  co tenants 
a  proper  party  in  partition. 

Approved  in  Bender  v.  Terwilliger,  48  App.  Div.  373,  63  N.  Y.  Supp.  269, 
holding  one  claiming  to  be  tenant  by  curtesy  a  proper  party  to  partition  suit; 
Bender  v.  Van  Allen,  28  Misc.  306,  59  N.  Y.  Supp.  885,  holding  tenant  by  curtesy 
may  be  made  party  to  partition  suit  to  give  clean  title,  without  admitting  his 
tenancy  to  be  perfect. 

Cited  in  Holder  v.  Holder,  40  App.  Div.  255,  59  N.  Y.  Supp.  207,  holding  that 
plaintiff  in  partition  claiming  as  cotenant  must  prove  himself  an  heir,  claiming 
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descent  from  one  dying  in  possession,  and  that  the  landa  are  held  under  void 
devise. 

Distinguished  in  Damron  v.  Campion,  24  Misc.  235,  53  N.  Y.  Supp.  543,  hold- 
ing partition  not  maintainable  where  premises  are  held  adversely  by  thirt^  person 
not  made  a  party. 

'What  may  be  lltlsrated  In  partition  «nlt. 

Approved  in  Dixon  v.  Dixon,  38  Misc.  666,  78  N.  Y.  Supp.  256,  holding  adverse 
claim  may  be  litigated  in  partition,  whether  made  by  cotenant  or  a  stranger; 
Kaiser  v.  Adami,  37  Misc.  206,  75  N.  Y.  Supp.  195,  holding  in  partition  that  will 
may  be  construed,  receiver  required  to  account,  and  moneys  in  his  hands  dii- 
tributed;  Ellerson  v.  Wcstcott,  148  N.  Y.  155,  42  N.  E.  540,  Reversing  88  Hun, 
392,  34  X.  Y.  Supp.  813,  holding  that  validity  of  will  cannot  be  determined  in 
partition,  where  facts  alleged,  if  true,  do  not  make  will  void;  Best  v.  Zeh,  S2 
Hun,  237,  31  N.  Y.  Supp.  230,  holding,  in  action  of  partition  and  to  set  aside 
will,  validity  of  mortgages  executed  with  will  may  be  determined;  Booth  v. 
Fordham,  73  App.  Div.  Ill,  76  N.  Y.  Supp.  664,  holding  execution  and  delivery 
of  deed  under  which  plaintiff  claims  triable  in  action  of  partition. 

Cited  in  Stewart  v.  Blatchley,  8  Misc.  476,  29  N.  Y.  Supp.  547,  to  point  that 
defendant  may,  by  service  of  answer  on  codefendant,  litigate  controveray  between 
them. 

Allegratlon  of  title  am  onstlnv  equity  Jnrlsdietlon. 

Approved  in  Smith  v.  Butler,  15  App.  D.  C.  355,  holding  jurisdiction  of  equity 
in  partition  suit  not  ousted  by  allegation  of  title,  but  suspended  to  allow  deter- 
mination of  question  at  law. 

Pleadlns:. 

Approved  in  Satterlee  v.  Kobbe,  39  App.  Div.  422,  57  N.  Y.  Supp.  341,  hold- 
ing complaint  in  partition  where  it  is  sought  to  try  title  should  state  facts  re- 
specting adverse  title,  if  known;  Garvey  v.  Union  Trust  Co.  29  App.  Div.  522, 
52  N.  Y.  Supp.  260,  holding  allegation  in  complaint  in  partition  that  devise  of 
property  is  void  states  a  conclusion. 

20  L.  R.  A.  631,  HAGERTY  v.  LEE,  54  N.  J.  L.  680,  25  Atl.  319. 
Creation  of  eaaement  by  deed. 

Approved  in  Andrus  v.  National  Sugar  Ref.  Co.  72  App.  Div.  553,  76  N.  Y. 
Supp.  530.  holding  easement  may  be  created  by  exception  or  reservation  in 
grantor's  deed;  United  States  Pipe  Line  Co.  v.  Delaware  L.  &  W.  R,  Co.  62 
N.  J.  L.  274,  42  L.  R.  A.  580,  footnote  p.  572,  41  Atl.  759,  holding  stipulation  in 
deed  to  railroad,  whereby  it  agreed  to  maintain  wagon  road  or  crossing  for 
grantor,  does  not  authorize  laying  of  underground  pipe  line  in  road. 

Cited  in  footnotes  to  Claflin  v.  Boston  &  A.  R.  Co.  20  L.  R.  A.  638,  which  holds 
easement  may  be  created  by  reservation  or  exception;  Smith  v.  Furbish,  47 
L.  R.  A.  226,  which  holds  easements  appurtenant  to  land  and  not  in  gross 
created  by  reservation  in  deed;  Clapp  v.  Wilder,  50  L.  R.  A.  120,  which  holds 
condition  in  grantor's  favor,  not  easement  appurtenant  to  premises  retained, 
created  by  condition  in  deed  against  erecting  building  nearer  street  than  existing 
one;  Mitchell  v.  D'Olier,  59  L.  R.  A.  949,  which  holds  rights  and  privileges  in 
waters  of  lake  passed  under  deed  as  appurtenant  to  upland,  and  not  in  gross. 
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ESasements  of  ll^ltt*  air*  and  prospect. 

Cited  in  note  (22  L.  R.  A.  541)  on  American  law  as  to  easements  of  light,  air, 
and  prospect. 

Re«ervatloii«  and  exception*  aa  bindlngr  on  irrantee. 

ApproTed  in  Mitchell  t.  D'Olier,  68  N.  J.  L.  384,  59  L.  R.  A.  953,  63  Atl.  467, 
holding  purchaser  takes  title  suhject  to  defects,  reservations,  and  exceptions  re- 
ferred to  in  his  deed  or  ascertainable  from  his  recorded  chain  of  title. 

Conrt'M  chanire  of  determination  npon  cliansre  of  la'vr. 

Approved  in  McKaig  v.  McCallum,  60  N.  J.  Eq.  38,  46  Atl.  661,  refusing,  upon 
change  of  law  as  to  affidavit  on  docketing  judgments,  to  disturb  priorities  deter- 
mined by  master  in  foreclosure. 

Decree  In  eanity  in  action  at  laifv. 

Approved  in  Delaware,  L.  A.  W.  R.  R.  Co.  v.  Breckenridge,  56  N.  J.  Eq.  599,  40 
Atl.  23,  holding  that  equity  after  directing  trial  of  title  at  law  will  not  enter 
final  decree  pending  review  of  judgment  at  law  on  writ  of  error. 

20  L.  R.  A.  638,  CLAFLIN  v.  BOSTON  &  A.  R.  CO.  157  Mass.  489,  82  N.  E.  659. 
Exception  and  reserT-ation  of  easement. 

Approved  in  Jones  v.  Adams,  162  Mass.  228,  38  N.  E.  437,  holding  reservation 
in  deed  of  right  to  use  drain  as  heretofore  used  creates  easement  of  drainage; 
Simpson  v.  Boston  &  M.  R.  Co.  176  Mass.  361,  57  N.  E.  674,  holding  clause  in 
deed  to  railroad,  reserving  right  of  way  across  track,  operates  as  a  reservation, 
but  not  beyond  life  of  grantor  in  absence  of  word  "heirs;"  Smith  v.  Furbish,  68 
N.  H.  153,  47  L.  R.  A.  241,  44  Atl.  398,  holding  exception,  and  not  reservation, 
created  by  deed  reserving  right  to  build  dam  across  river  at  any  point,  together 
with  an  acre  of  land  and  right  of  fiowage. 

Cited  in  note  (20  L.  R.  A.  632)  on  exception  and  reservation  of  casements. 

Distinguished  in  Hamlin  v.  New  York  &  N.  E.  R.  Co.  160  Mass.  463,  36  N.  E, 
200,  holding  clause  in  deed  reserving  right  to  cross  railroad  track  at  place  pro- 
vided, exception  and  not  re8er\'ation. 

Creation  of  exception  by  'words  of  reservation. 

Cited  in  Hamlin  v.  New  York  &  N.  E.  R.  Co.  160  Mass.  461,  36  N.  E.  200,  to 
point  that  exception  may  be  created  by  words  of  reservation. 

20  L.  R.  A.  642,  HAUCK  v.  TIDE  WATER  PIPE-LINE  CO.  153  Pa.  366,  34  Am. 

St.  Rep.  710,  26  Atl.  644. 
Liability  for  Injury  dne  to  escaping  oil. 

Approved  in  Brady  v.  Detroit  Steel  &  Spring  Co.  102  Mich.  280,  26  L.  R.  A. 
176,  60  N.  W.  687,  holding  one  negligently  permitting  oil  to  escape  into  sewer 
liable  for  damages  to  bakery  from  gases  generated  by  the  oil;  Neal  v.  Atlantic 
Ref.  Co.  16  Pa.  Co.  Ct.  243,  4  Pa.  Dist.  R.  50,  holding  proprietor  of  oil  refinery 
not  liable  for  destruction  of  tug  boat  by  fire,  due  to  oil  escaping  from  refinery 
and  ignited  by  third  person. 

L. lability  for  nuisance. 

Approved  in  Rogers  v.  Philadelphia  Traction  Co.  182  Pa.  478,  41  W.  N.  C.  164, 
61  Am.  St.  Rep.  716,  38  Atl.  399,  holding  traction  company  liable  in  absence  of 
Actual  negligence  for  special  damage  suffered  by  property  owner  from  operation 
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of  power-house  machinery;  Rarick  v.  Smith,  5  Pa.  Dist.  R.  632,  17  Pa.  Ca  Ct- 
631,  holding  manufacture  of  dynamite  a  nuisance  where  refuse  materials  are 
discharged  into  streams,  polluting  them;  Scott  v.  Houpt,  8  Kulp,  50,  holding 
change  of  carpenter  shop  into  planing  mill  not  actionable  nuisance. 

Qneatlom  for  Jury. 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  holding  de- 
fendant's negligence  question  for  jury  where  oil  escaped  from  tank,  and,  becoming 
ignited,  set  fire  to  plaintiff's  property. 

20  L.  R.  A,  645,  LEMLY  v.  STATE,  70  Miss.  241,  12  So.  22. 

Judicial  notice  that  beer  is  intoxicatlns* 

Cited  in  footnote  to  State  v.  Sioux  Falls  Brewing  Co.  26  L.  R.  A.  138,  which 
refuses  to  take  judicial  notice  that  beer  is  malt  or  intoxicating  liquor. 

20  L.  R.  A.  660,  BANGOR  SAV.  BANK  v.  NIAGARA  F.  INS.  CO.  85  Me.  68,  35 

Am.  St.  Rep.  341,  26  Atl.  991. 
Appraisal  of  loss. 

Approved  in  London  &  L.  F.  Ins.  Co.  v.  Storrs,  17  C.  C.  A.  650,  36  U.  S.  App. 
327,  71  Fed.  125,  holding  appraisement,  though  not  in  accordance  with  policy, 
valid,  since  parties  may  waive  or  varj'  its  conditions;  Vincent  v.  Grerman  Ins. 
Co.  120  Iowa,  279,  94  N.  W.  458,  holding  failure  of  experienced  appraisers  chosen 
to  ascertain  loss,  to  take  evidence,  will  not  avoid  their  award. 

Cited  in  footnote  to  Brock  v.  Dwelling  House  Ins.  Co.  26  L.  R.  A.  623,  which 
denies  right  of  insurer  uniting  in  appointment  of  appraisers,  to  claim  appoint- 
ment premature. 

20  L.  R.  A.  653,  McCROWELL  v.  BRISTOL,  89  Va.  652,  16  S.  E.  867. 
Delegation  of  manlclpal  poller. 

Approved  in  Bolton  v.  Gilleran,  105  Cal.  248,  45  Am.  St.  Rep.  33,  38  Pac.  881, 
holding  department  possessing  exclusive  power  to  improve  streets  cannot  dele- 
gate authority  to  determine  necessity,  character,  or  extent  of  improvement ;  Beal 
v.  Roanoke,  90  Va.  79,  17  S.  E.  738,  holding  city  council  cannot  delegate  to 
committee  power  to  sell  municipal  property. 

Cited  in  note  (20  L.  R.  A.  727)  on  delegation  of  municipal  power  as  to  license, 
franchise,  and  buildings. 

Personal    liability    to    pay    assessment    for    improvement. 

Cited  in  note  (35  L.  R.  A.  63)  on  personal  liability  to  pay  assessment  for 
local  improvement. 

20  L.  R.  A.  662,  WISCONSIN  WATER  CO.  v.  WINANS,  85  Wis.  26,  39  Am. 

St.  Rep.  813,  54  N.  W.  1003. 
Condemnation  of  property. 

Approved  in  State  ex  rel.  Curtis  v.  Geneva,  107  Wis.  6,  82  N.  W.  550,  hold- 
ing voluntary  subscription  toward  construction  of  highway  does  not  vitiate  order 
laying  out  road,  when  not  procured  or  induced  by  the  subscription. 

Cited  in  note  (58  L.  R.  A.  242,  243)  on  acquisition  of  water  supply  by  right 
of  eminent  domain. 
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Distinguished  in  Prescott  Irrig.  Co.  v.  Flathers,  20  Wash.  457,  55  Pac.  635, 
holding  irrigation  company  need  not  condemn  rights  of  riparian  owners  in  stream 
from  which  it  interims  to  divert  water. 
Public  use. 

Approved  in  Moseley  v.  York  Shore  Water  Co.  94  Me.  89,  46  Atl.  809,  and 
Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  93  Wis.  551,  33  L.  R.  A.  652,  67 
N.  W.  918,  holding  necessity  for  taking  private  property  a  legislative  question, 
but  whether  particular  use  is  public  or  not  a  judicial  question;  Re  Theresa 
Drainage  District,  90  Wis.  304,  63  N.  W.  288,  holding  private  property  cannot 
be  taken  under  drainage  statute  which  fails  to  provide  that  the  taking  must  be 
for  public  use;  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  93  Wis.  548,  33 
Li.  R.  a.  651,  67  N.  W.  918,  holding  state  cannot  destroy  rights  of  riparian  owner 
for  any  private  purpose,  without  consent,  compensation,  or  due  process  of  law; 
Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  575,  66  N.  E. 
765,  holding  gas  company  seeking  to  condemn  land  to  lay  its  pipe  line  should 
show  that  it  proposes  to  supply  gas  to  public;  State  v.  Lake  St.  Clair  Fishmg  & 
Shooting  Club,  127  Mich.  596,  87  N.  W.  117,  holding  title  to  submerged  lands 
in  Great  Lakes,  held  by  state,  cannot  be  devested  by  adverse  possession  to  detri- 
ment of  public  use. 

Cited  in  footnote  to  Paxton  &  H.  Irrigating  Canal  &  Land  Co.  v.  Farmers'  & 
M.  Irrig.  &  Land  Co.  29  L.  R.  A.  853,  which  holds  condemnation  of  land  for 
irrigating  ditches  to  be  for  public  purpose. 

20  L.  R.  A.  668,  DUNSTAN  v.  HIGGINS,  138  N.  Y.  70,  34  Am.  St.  Rep.  431, 

33  N.  E.  729. 
Conclnsivenesa  of  Jndgnntent. 

Approved  in  Trowbridge  v.  Hayes,  21  Misc.  238,  79  N.  Y.  S.  R.  638,  45  N.  Y. 
Supp.  635,  holding  mortgagor  concluded  by  judgment  in  foreclosure  suit  to  which 
he  was  party,  and  where  he  attended  sale  without  making  objection. 
——  Of  forelarn  Jiidarnient. 

Approved  in  McLaughlin  v.  Harriot,  14  Misc.  345,  35  N.  Y.  Supp.  684,  holding 
unattacked  judgment  of  foreign  court  entitled  to  full  faith  and  credit;  MacDon- 
ald  V.  Grand  Trunk  R.  Co.  71  X.  H.  456,  69  L.  R.  A.  454,  footnote  p.  448,  93 
Am.  St.  Rep.  660,  52  Atl.  982,  holding  foreign  judgment  adverse  to  plaintiff's 
claim  conclusive,  although  involving  mistake  as  to  local  law;  American  Mut. 
L.  Ins.  Co.  v.  Mason,  159  Ind.  18,  64  N.  E.  525,  holding  foreign  judgment  con- 
clusive on  merits  until  reversed  or  vacated,  and  not  open  to  collateral  attack. 

Cited  in  Hilton  v.  Guyot,  159  U.  S.  195,  40  L.  ed.  119,  16  Sup.  Ct.  Rep.  139, 
holding  effect  given  to  foreign  judgment  determined  by  treatment  given  our  judg- 
ments in  courts  of  that  country;  Fisher  v.  Fielding,  67  Conn.  137,  32  L.  R.  A. 
250,  52  Am.  St.  Rep.  270,  34  Atl.  714  (dissenting  opinion),  majority  holding 
foreign  judgment  rendered  on  personal  service  conclusive  on  merits. 

Cited  in  footnote  to  Xewcomb  v.  Newcomb,  51  L.  R,  A.  419,  which  holds  probate 
of  will  in  one  country  on  estate  located  therein,  of  citizen  dying  in  other  country, 
binding  on  courts  of  latter  country. 

Cited  in  note    (32  L.  R.  A.  236)    on  conclusiveness  of  judgmmt  rendered  in 
foreign  country. 
Salt  on  foreign  Jvdirm^^Bt* 

Approved  in  Wood  v.  V\'ood,  7  Misc.  580,  28  N.  Y.  Supp.  164,  holding  action 
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may  be  maintained  for  unpaid  alimony  awarded  by  judgment  in  personam  of 
foreign  court;  HoflFlieimer  v.  Stiefel,  17  Misc.  238,  39  N.  Y.  Supp.  714,  holding 
facts  relied  on  to  impeach  foreign  judgment  must  be  pleaded;  Lambert  v.  Hoff- 
man, 20  Misc.  333,  45  N.  Y.  Supp.  806,  holding  clerk's  certificate  to  copy  of 
foreign  judgment  roll  need  not  show  he  compared  copy  with  original  or  that 
it  is  true  copy. 

Cited  in  footnote  to  Price  v.  Schaeffer,  26  L.  R.  A.  699,  which  upholds  right 
to  show  absence  of  service  in  defense  to  suit  on  foreign  judgment. 

20  L.  R.  A.  6«2,  HAM  v.  DELAWARE  &  H.  CANAL  CO.  155  Pa.  548,  26  Atl.  757. 
Ejection  of  drunken  passenarer. 

Cited  in  Haug  v.  Great  Northern  R.  Co.  8  N.  Dak.  31,  42  L.  R.  A.  671,  73  Am. 
St.  Rep.  727,  77  N.  W.  97,  holding  carrier  liable  for  carrying  drunken  passenger 
past  destination  and  ejecting  him  from  depot,  in  con^quence  of  which  he  died 
from  exposure. 

20  L.  R.  A.  691,  STATE  v.  ROBERTSON,  45  La.  Ann.  617,  12  So.  753, 
Unsafe  boiler. 

Cited  in  footnote  to  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lynch,  34  L.  R.  A.  293, 
which  denies  right  to  use  locomotive  after  learning  of  defects,  before  making 
repairs. 

Validity  of  ordinance. 

Cited  in  footnote  to  Crawford  v.  Topeka,  20  L.  R.  A.  692,  which  holds  invalid, 
ordinance  as  to  bill  boards. 

20  L.  R.  A.  692,  CRAWFORD  v.  TOPEKA,  51  Kan.  756,  37  Am.  St.  Rep.  323, 

33  Pac.  476. 
Validity  of  ordinance. 

Approved  in  Kansas  City  v.  McDonald,  60  Kan.  484,  45  L.  R.  A.  431,  57  Pac 
123,  holding  ordinance  restricting  speed  of  fire  department  unreasonable. 

Cited  in  footnotes  to  State  v.  Robertson,  20  L.  R.  A.  691,  which  holds  invalid, 
ordinance  for  inspection  of  steam  boilers,  etc.,  at  owner's  expense;  Rochester  v. 
West,  53  L.  R.  A.  548,  which  sustains  ordinance  limiting  height  of  bill  boards  to 
6  feet,  unless  permission  g^veu;  Philadelphia  v.  Brabender,  58  L.  R.  A.  220,  which 
sustains  ordinance  against  casting  advertisements,  etc.,  into  vestibules  of 
dwellings. 

Statntea  restrlctinar  contracts  and  bnslneM. 

Cited  in  note  (21  L.  R.  A.  796)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 

20  L.  R.  A.  695,  HANSCOM  v.  MINNEAPOLIS  STREET  R.  CO.  53  Minn.  119,  54 

N.  W.  944. 
Authority  of  airent  or  employee. 

Cited  in  footnote  to  Central  R.  Co.  v.  Price,  43  L.  R.  A.  402,  which  denies 
conductor's  implied  authority  to  make  hotel  proprietor  carrier's  agent  to  care  for 
passenger  taken  beyond  station,  until  arrival  of  return  train. 

Tlie  annotation  in  30  L.  R.  A.  695,  was  particularly  referred  to  in  Adams  v. 
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Southern  R.  Co.  125  N.  C.  566,  34  S.  £.  642,  holding  conductor  without  authority 
to  engage  physician  to  attend  injured  trespasser  at  company's  expense. 

Phyniclan'a  liability  for  neirUirence  of  other  physician  sent  by  him. 

Cited  in  footnote  to  Myers  v.  Holbom,  30  L.  R.  A.  345,  which  denies  physician's 
liability  for  negligence  or  unskilfulness  of  other  physician  sent  in  his  place. 

20  L.  R.  A.  698,  DIXON  v.  PLUNS,  98  Cal.  384,  35  Am.  St.  Rep.  180,  31  Pac. 
931,  33  Pac  268. 

Chance  verdict. 

Approved  in  McDonnell  v.  Pescadero  &  S.  M.  Stage  Co.  120  Cal.  479,  62  Pac. 
725,  holding  average  not  intended  to  control  minds  of  jury,  but  taken  merely  as 
basis  from  which  to  attempt  to  reach  a  verdict,  does  not  violate  statute;  Long 
V.  Collins,  12  S.  D.  624,  82  N.  W.  95,  holding  Invalid,  verdict  arrived  at  by  divid- 
ing aggregate  of  amounts  named  by  each  juror  by  twelve. 

Cited  in  Lambourne  v.  Haltin,  23  Utah,  493,  65  Pac.  206  (dissenting  opinion), 
majority  setting  aside  verdict  to  which  jurors  were  induced  to  assent  by  resort 
to  determination  by  chance. 

Nearllffence. 

Approved  in  Knott  v.  McGilvray,  124  Cal.  131,  56  Pac.  789,  holding  one  work- 
ing with  tools  and  materials  over  a  thoroughfare  must  use  greatest  care  and 
caution  to  avoid  injury  to  travelers. 

Cited  in  footnote  to  Wolf  v.  Downey,  51  L.  R.  A.  242,  which  denies  liability 
of  contractor  for  either  carpenter  or  mason  work,  for  injury  from  fall  of  brick 
from  unknown  cause. 

—'  Preaamptlon  of. 

Approved  in  The  Joseph  B.  Thomas,  46  L.  R.  A.  67,  30  C.  C.  A.  337,  56  U.  S. 
App.  619,  86  Fed.  663,  holding  negligence  presumed  from  placing  empty  keg  near 
open  hatch,  where  it  is  likely  to  fall  on  those  below;  Howser  v.  Cumberland  & 
P.  R.  Co.  80  Md.  153,  27  L.  R.  A.  156,  45  Am.  St.  Rep.  332,  30  Atl.  906,  holding 
fall  of  ties  from  passing  gondola  car  creates  presumption  of  negligence;  Snyder 
V.  Wheeling  Electrical  Co.  43  W.  Va.  669,  39  L.  R.  A.  502,  64  Am.  St.  Rep.  922, 
28  S.  E.  733,  holding  fall  of  live  electric  wire  creates  prima  facie  presumption 
of  negligence;  Vorbrich  v.  Gender  &  P.  Mfg.  Co.  96  Wis.  281,  71  N.  W.  434, 
holding  presumption  of  negligence  from  unexpected  starting  of  machine  overcome 
by  proof  that  it  was  free  from  defects. 

20  L.  R.  A.  701,  Ex  parte  HAYES,  98  Cal.  555,  33  Pac.  337. 
Ordinance  as  to  sale  of  liquor. 

Approved  in  Adams  v.  Cronin,  29  Colo.  500,  63  L.  R.  A.  67,  69  Pac.  590,  hold- 
ing ordinance  prohibiting  wine  rooms  which  females  may  enter  to  be  supplied 
with  liquor  not  unconstitutional. 

Cited  in  footnotes  to  State  v.  Barge,  53  L.  R.  A.  428,  which  sustains  ordinance 
against  liquor  dealer  keeping  room  for  lounging,  drinking,  or  immoral  purposes; 
Campfoellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds  void,  ordinance  subject- 
ihg  to  fine,  possessor  of  premises  on  which  liquor  is  furnished  in  violation  of  law, 
although  without  his  knowledge  or  consent. 
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Statutes  reutrietlnm  contract*  and  buBinesB. 

Cfited  in  note  (21  L.  B,  A.  791)  on  constitutionality  of  statutes  restricting  conr 
tracts  and  business. 

ReiritlatlonB  dlacrintinatlnir  airalnst  women. 

Cited  in  note  (49  L.  R.  A.  112)  on  constitutionality  of  discrimination  a^inst 
women  in  police  regulations. 

20  L.  R.  A.  702,  RICO  v.  BRANDENSTEIN,  98  Cal.  465,  35  Am.  St.  Rep.  192, 
33  Pac  480. 

Con-rerance  to  wife. 

Approved  in  Heney  v.  Pesoli,  109  Cal.  60,  41  Pac.  819,  holding  that  prior  to 
1889  wife  might  show  by  extrinsic  evidence  land  conveyed  to  her  not  community 
property,  but  bought  with  her  money,  or  a  gift. 

20  L.  R.  A.  705,  KEIDAN  v.  WINEGAR,  95  Mich.  430,  54  N.  W.  901. 
Parol  e-rldence  to  explain  iprritten  Inatmnient. 

Approved  in  Armstrong  v.  Andrews,  109  Mich.  541,  67  N.  W.  567,  holding, 
where  order  directed  to  and  guaranteed  by  company,  but  signed  by  individual, 
parol  evidence  admissible  to  show  who  is  liable. 

Cited  in  footnotes  to  Peterson  v.  Russell,  29  L.  R.  A.  612,  which  holds  oral 
evidence  admissible  to  explain  writing  of  names  on  back  of  note  to  which  one 
is  not  a  party;  Shuey  v.  Adair,  39  L.  R.  A.  473,  which  holds  oral  evidence  inad- 
missible to  show  maker  of  note,  agent  only;  Citizens'  Bank  v.  Millett,  44  L.  R. 
A.  664,  whicli  holds  parol  evidence  inadmissible  to  show  understanding  by  drawer 
and  payee  that  former  should  not  be  liable  on  draft;  Second  Nat.  Bank  v.  Mid- 
land Steel  Co.  52  L.  R.  A.  307,  which  holds  parol  evidence  admissible  that  note 
signed  by  individual  name,  followed  by  word  "president,"  a  corporate  contract; 
Hoffman  v.  Habighorst,  53  L.  R.  A.  908,  which  holds  parol  evidence  admissible 
that  signers  of  note,  unsigned  by  principal  debtor,  signed  as  sureties  to  payee's 
knowledge. 

20  L.  R.  A.  714,  BENSON  v.  BALTIMORE  TRACTION  00.  77  Md.  535,  39  Am. 

St.  Rep.  436,  26  Atl.  973. 
Liability  for  Injury  to  tresparaer  or  licensee. 

Approved  in  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  413,  54  L.  R.  A.  321, 
39  S.  E.  82,  holding  landowner  not  bound  to  guard  excavation  to  prevent  injury 
to  trespassing  children;  Mergenthaler  v.  Kirby,  79  Md.  186,  47  Am.  St.  Rep.  371, 
28  Atl.  1065,  holding  manufacturer  not  liable  to  trespasser  accidentally  scalded 
by  steam  from  pipe;  Moran  v.  Pullman  Palace  Car  Co.  134  Mo.  653,  33  L.  R.  A 
759,  56  Am.  St.  Rep.  543,  36  S.  W.  659,  holding  owner  who  permits  pond  to  re- 
main on  vacant  land  near  highway  not  liable  for  drowning  of  boy  while  bathing; 
Bu<*  V.  Amory  Mfg.  Co.  69  N.  H.  202,  76  Am.  St.  Rep.  163,  44  Atl.  809,  holding 
owner  not  liable  to  infant  trespasser  injured  in  dangerous  machine  operated  as 
usual  in  conduct  of  business;  Cooper  v.  Overton,  102  Tenn.  230,  46  L.  K  A.  697, 
73  Am.  St.  Rep.  864,  52  S.  W.  183,  holding  owner  of  unfenced  city  lot,  on  which 
pond  forms  without  his  knowledge,  not  liable  for  drowning  of  boy  playing  on 
pond;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  63,  38  L.  R.  A.  575,  66  Am.  St. 
Rep.  856,  41  S.  W.  62,  holding  landowner  not  required  to  keep  his  property  in 


701-721.]  L.  R  A.  CASES  AS  AUTHORITIES.  397 

such  condition  that  persons  entering  without  invitation  may  not  be  injured;  Ritz 
V.  Wheeling,  45  W.  Va.  267,  43  L.  R.  A.  151,  31  S.  E.  993,  holding  city  not  Uable 
for  death  of  trespassing  child  drowned  in  reservoir  which  was  well  fenced;  Man- 
love  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  699,  65  N.  E.  212,  holding 
railroad  company  not  liable  for  injury  to  licensee  using  track  as  footpath,  un- 
less injury  recklessly  or  wilfully  inflicted. 

Cited  in  footnotes  to  Poling  v.  Ohio  River  R.  Co.  24  L.  ;R.  A.  215,  which  holds 
carrier  not  liable  to  bystander  for  postal  clerk's  negligence  in  catching  mail 
pouch  from  crane;  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  denies  liability 
of  owner  for  injury  to  one  using  premises  for  purpose  not  authorized  by  invita- 
tion. 

Distinguished  in  Roth  v.  Union  Depot  Co.  13  Wash.  532,  31  L.  R.  A.  857,  43 
Pac.  641,  holding  railroad  likble  for  kicking  cars  around  curve,  causing  death  of 
child  on  track  used  as  footpath. 

Ovrner's  llabllttr  for  Injury  to  one  Invited  on  premises. 

Approved  in  Foster  v.  Portland  Gold  Min.  Co.  52  C.  C.  A.  894,  114  Fed.  614, 
holding  mining  company  maintaining  settlement  for  residence  purposes  liable  to 
visitor  falling  into  abandoned  shaft;  Kann  v.  Meyer,  88  Md.  550,  41  Atl.  1065, 
holding  negligence  question  for  jury  where  workman  in  basement  injured  by 
piston  rod  of  elevator  of  which  he  was  not  warned. 

20  L.  R.  A.  719,  SULLIVAN  v.  CLIFTON,  55  N.  J.  L.  324,  39  Am.  St.  Rep.  652, 

26  Atl.  964. 
Priority  of  Hens. 

Approved  in  Heckman  v.  Tammen,  84  111.  App.  551,  holding  laborer's  statutory 
lien  superior  to  that  of  prior  chattel  mortgage;  Stone  v.  Kelley,  69  Mo.  App. 
221,  holding  lien  of  livery-stable  keeper  not  superior  to  that  of  prior  chattel 
mortgage. 

20  L.  R.  A.  720,  WILSON  v.  FLORENCE,  39  S.  C.  397,  17  S.  E.  835. 
Vnlidity  of  mnnlclpal  bond  Issue. 

Approved  in  Woodley  v.  Clio,  44  S.  C.  376,  22  S.  E.  410,  holding  municipal 
bond  issue  not  invalid  because  adult  females  voted  at  election  authorizing  it, 
where  statute  permitted  them  to  vote. 

Cited  in  Wilson  v.  Florence,  40  S.  C.  427,  19  S.  E.  4,  holding  bond  issue  duly 
authorized  by  vote  under  existing  charter  containing  authority  to  make  such 
issue  valid  after  amendment  of  charter  containing  similar  authority. 

Distinguished  in  Wilson  v.  Florence,  40  S.  C.  293,  18  S.  E.  792,  denying  in- 
junction to  restrain  municipal  bond  issue  duly  authorized. 

Ri^ht  of  'women  to  vote. 

Cited  in  note   (21  L.  R.  A.  663)   on  right  of  women  to  vote. 

20  L.  R.  A.  721,  ST.  LOUIS  v.  RUSSELL,  116  Mo.  248,  22  S.  W.  470. 
Implied  po'VY-er  of  mnnicipallty. 

Approved  in  Parker  v.  Zeisler,  73  Mo.  App.  547,  holding  statute  authorizing 
city  to  extend  its  limits  with  consent  of  voters  implies  right  to  call  election. 
Cited  in  Ex  parte  Patterson,  42  Tex.  Crim.  Rep.  260,  61  L.  R.  A.  656,  58  S.  W. 
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1011,  raising,  but  not  deciding,  question  ivhether  power  to  regulate  implies  power 
to  locate  ten-pin  alleys. 

Delearation  of  les^islati've  po-vrer. 

Approved  in  St.  Louis  v.  Howard,  119  Mo.  47,  41  Am.  St.  Rep.  630,  24  8.  W. 
770,  holding  ordinance  forbidding  maintenance  of  slaughter  house  within  300 
feet  of  dwelling,  without  written  consent  of  owner  and  occupant,  invalid;  Childers 
V.  Holmes,  95  Mo.  App.  158,  68  S.  W.  1046,  holding  power  of  extending  time  for 
completion  of  improvement  cannot  be  delegated  to  city  engineer;  Heman  Constr. 
Co.  v.  Loevy,  64  Mo.  App.  433,  holding  provision  that  ordinance  for  improvement 
shall  be  void  unless  petitioners  deposit  certain  sum  not  delegation  of  legislative 
power. 

Cited  in  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  371,  holding  ordinance 
forbidding  use  of  drum  on  street  without  permit  from  mayor  valid;  Re  Flaherty, 
105  Cal.  569,  27  L.  R  .A.  533,  38  Pac.  981  (dissenting  opinion),  majority  holding 
ordinance  forbidding  use  of  drum  on  street,  without  special  permit,  valid;  Owen 
V.  Baer,  154  Mo.  498,  55  S.  W.  644  (separate  opinion),  majority  holding  uncon- 
stitutional, statute  authorizing  cities  of  specified  class,  with  voters'  consent,  to 
construct  sewers  and  issue  special  tax  bills  in  payment;  Fischer  v.  St.  LouiSy 
194  U.  S.  372,  48  L.  ed.  1024,  24  Sup.  Ct.  Rep.  673,  upholding  delegation  to  muni- 
cipal assembly  of  power  to  grant  or  refuse  permission  to  maintain  dairy  stables. 
Cited  in  footnotes  to  Ex  parte  Sing  Lee,  24  L.  R.  A.  195,  which  holds  prohibition 
against  maintaining  public  laundry  without  license,  except  in  specified  blocks, 
unauthorized;  Sioux  Falls  v.  Kirby,  25  L.  R.  A.  621,  which  holds  void,  ordinance 
making  owner's  right  to  improve  and  use  property  depend  on  decision  of  city 
inspector;  Swift  v.  People,  33  L.  R.  A.  470,  which  sustains  ordinance  requiring 
petition  by  majority  of  legal  voters  for  dramshop  license;  Harmon  v.  State,  58 
L.  R.  A.  618,  which  holds  void,  act  making  various  distinct  examiners  exclusive 
judges  as  to  competency  of  applicants  for  license  as  steam  engineers. 

Cited  in  note  (20  L.  R.  A.  656)  on  delega.tion  by  city  council  of  power  to  deter- 
mine width,  grade,  material,  etc.,  of  street,  sidewalk,  or  sewer  improvements. 

Distinguished  in  Chicago  v.  Stratton,  162  111.  504,  35  L.  R.  A.  87,  footnote  p. 
84,  53  Am.  St.  Rep.  325,  44  N.  E.  853,  holding  ordinance  prohibiting  livery  stable 
in  district  where  two  thirds  of  buildings  are  residences,  unless  majority  of  owners 
consent,  not  void  as  delegation  of  legislative  power. 

Poiwer  of  manici pall tjr  over  nnliiaiiceB. 

Cited  in  notes  (36  L.  R.  A.  608)  on  power  of  municipal  corporation  to  define, 
prevent,  and  abate  nuisances;  (38  L.  R.  A.  161)  on  municipal  power  over  build- 
ings and  other  structures  as  nuisances;  (38  L.  R.  A.  654)  on  municipal  power 
over  nuisances  relating  to  trade  or  business. 

Invasion   of  rlgrlit   of  private   owneralilp. 

Cited  in  St.  Louis  v.  Dorr,  145  Mo.  501,  42  L.  R.  A.  696,  68  Am.  St.  Rep.  575, 
41  S.  W.  1094,  holding  ordinance  declaring  avenue  to  be  boulevard,  on  which  no 
business  avocations  allowed,  unconstitutional  invasion  of  right  of  private  owner- 
ship. 
Relief   airalnst   abuse    of    discretionary    power. 

Cited  in  Morse  v.  Westport,  136  Mo.  288,  37  S.  W.  932,  dissenting  opinions  by 
Brace,  MacFarlane,  and  Robinson,  JJ.,  who  held  that  court  will  relieve  against 
abuse  of  discretionary  power  of  municipal  legislature  as  to  improvements. 
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'CTnlon  label  on  city  prlntingr* 

Approved  in  Marshall  &  B.  Co.  v.  Nashville,  109  Tenn,  510,  71  S.  W.  816,  deny- 
ing power  of  city  to  require  that  all  city  printing  shall  bear  specified  union  label. 

20  L.  R.  A.  72»,  ATCHISON,  T.  k  S.  F.  R.  CO.  v.  SHEAN,  18  Colo.  368,  33  Pac 

108. 
Neirllffence  of  aligrhtinflr  or  iraitinflr  pasaenser. 

Approved  in  St.  Louis  &  S.  W.  R.  Co.  v.  Johnson,  59  Ark.  130,  26  S.  W.  593, 
holding  passenger  alighting  at  station  must  exercise  ordinary  care,  but  not  re- 
quired to  anticipate  danger;  Alabama  G.  S.  R.  Co.  v.  Coggins,  32  C.  C.  A.  5, 
60  U.  S.  App.  140,  88  Fed.  459,  holding  passenger  alighting  at  intermediate 
station  for  reasonable  p:?rpose  may  assume  carrier  is  exercising  due  care  for  his 
safety. 

Cited  in  footnote  to  Chesapeake  k  O.  R.  Co.  v.  King,  49  L.  R,  A.  102,  which 
sustains  alighting  passenger's  right  to  presume  against  dangerous  operation  of. 
trains. 

Distinguished  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64  Neb.  642,  57  L.  R.  A. 
893,  87  Am.  St.  Rep.  66C,  00  N.  W.  649,  holding  passenger  killed  on  leaving  train  at 
unusual  place  at  intermediate  station  not  within  statute  making  carrier  liable 
unless  passenger  criminally  negligent  or  violating  knowTi  rule;  Warner  v.  Balti- 
more &  O.  R.  Co.  7  App.  D.  C.  85,  holding  passenger  placing  himself  in  perilous 
position  guilty  of  contributory  negligence  in  absence  of  assurance  of  safety  by 
carrier. 

NeffllK^nce  as  Question  for  Jury. 

Approved  in  Warner  v.  Baltimore  &  O.  R.  Co.  168  U.  S.  347,  42  L.  ed.  496, 
18  Sup.  Ct.  Rep.  68,  holding  contributory  negligence  a  question  for  jury,  where 
one  crossing  tracks  at  depot  to  reach  cars  killed  by  incoming  train;  Union  P.  D. 
A  G.  R.  Co.  V.  Patterson,  4  Colo.  App.  577,  36  Pac.  913,  holding,  in  action  for  kill- 
ing animal,  negligence  of  carrier  question  for  jury. 

20  L.  R.  A.  730,  SULLIVAN  v.  ZtelNER,  98  Cal.  346,  33  Pac.  209. 
Easement  of  support. 

Approved  in  Whiting  v.  Gaylord,  66  Conn.  344,  50  Am.  St.  Rep.  87,  34  Atl.  85, 
holding  use  must  be  adverse  to  establish  easement  of  support  by  prescription. 

Cited  in  footnotes  to  Cabot  v.  Kingman,  33  L.  R.  A.  45,  which  holds  sewer  com- 
missioners liable  for  injury  to  land  and  buildings  by  settling  due  to  removal  of 
quick  sand  in  digging  sewer  trench;  Gildersleeve  v.  Hammond,  33  L.  R.  A.  46, 
which  holds  one  excavating  on  own  land  liable  for  injury  to  neighbor's  building 
from  caving-in  of  land. 

20  L.  R.  A.  733,  KNOEDLER  v.  GLAENZER,  5  C.  C.  A.  305,  14  U.  S.  App.  336, 

55  Fed.  895. 
Trade-name  or  Una  name. 

Cited  in  footnotes  to  Nolan  Bros.  Shoe  Co.  v.  Nolan,  53  L.  R.  A.  384,  which 
sustains  right  of  one  using  family  name  as  tradename  to  provmt  deceptive  use 
of  name  by  other  member  of  same  family;  Slater  v.  Slater,  dl  L.  R.  A.  796, 
which  holds  firm  name  an  asset  of  partnership  which  executoi  of  deceased  part- 
ner has  right  to  have  sold. 
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Good  will. 

Approved  in  Gregory  v.  Spieker,  110  Cal.  154,  52  Am.  St.  Rep.  70,  42  Pac.  576, 
holding  vendor  of  business  and  good  will  without  right  to  sell  some  preparation 
by  different  name  as  superior;  Slater  v.  Slater,  78  App.  Div.  455,  80  N.  Y.  Supp. 
363,  holding  purchaser  of  good  will  may  advertise  himself  as  successor  to  old 
firm,  but  cannot  use  old  firm  name  unless  he  is  surviving  partner. 

Cited  in  footnotes  to  Philbrook  v.  Newman,  34  L.  R.  A.  265,  which  holds  good 
will  passes  to  surviving  partners  on  purchase  of  interest  of  deceased;  Ranft  v. 
Reimers,  60  L.  R.  A.  291,  which  holds  seller  of  good  wijl  of  business  entitled  to 
resume  business  under  own  name. 
''Successor''  In  bnslnesa. 

Approved  in  Martin  v.  Bowker,  163  Mass.  462,  40  N.  E.  766,  holding  purchaser 
of  business  and  good  will  from  one  to  whom  it  was  bequeathed  may  advertise 
himself  as  "successor"  where  vendor  authorized  him  to  do  so. 
Estoppel    "by   silence. 

Cited  in  footnote  to  Davidson  v.  Jennings,  48  L.  R.  A.  340,  which  holds  estoppel 
to  deny  that  interest  in  mine  subject  to  lien  for  work  and  materials  does  not  arise 
from  part  owner's  silence  as  to  interest  in  contract  by  lessees. 

20  L.  R.  A.  737,  BRADY  v.  JOHNSON,  75  Md.  445,  26  Atl.  49. 
Knforcement  of  Jadernkent  or  lien. 

Approved  in  McColgan  v.  Baltimore  Belt  R.  Go.  85  Md.  521,  36  Atl.  1026,  hold- 
ing execution  cannot,  in  absence  of  statute,  be  enforced  against  property  of  rail- 
road essential  to  performance  of  its  dusties;  Wall  v.  Norfolk  &  W.  R.  Co.  52  W. 
Va.  487,  64  L.  R.  A.  505,  94  Am.  St.  Rep.  948,  44  S.  E.  294,  holding  car  used  in 
transaction  of  interstate  commerce  not  subject  to  attachment;  Wall  v.  Norfolk 
&  W,  R,  Co.  52  W.  Va.  489,  64  L.  R,  A.  506,  94  Am.  St.  Rep.  948,  44  S.  E.  294, 
holding  test  of  exemption  is  whether  property  is  of  practical  use  in  operation  of 
franchise. 

Cited  in  footnotes  to  Central  Trust  Co.  v.  Moran,  29  L.  R,  A.  212,  which  denie? 
right  to  enforce  judgment  against  railroad  company  by  levy  on  part  of  its  prop- 
erty, as  against  mortgagees  of  entire  property;  Stewart  v.  Wheeling  k  L.  E.  R. 
Co.  29  L.  R.  A.  438,  which  authorizes  sale  of  all  property  of  railroad  company 
to  satisfy  lien  of  judgment  creditor;  McNeal  Pipe  &  Foundry  Co.  v.  Howland,  20 
L.  R.  A.  743,  which  requires  sale  of  waterworks  franchise  with  plant,  on  fore- 
closure of  mechanic's  lien;  Connor  v.  Tennessee  C.  R.  Co.  64  L.  R.  A.  687,  which 
denies  power  to  sell  section  of  railroad  separate  from  franchise  to  enforcb  con- 
tractor's lien. 

Cited  in  note  (30  L.  R,  A.  104)  on  injunction  against  execution  sales  or  other 
proceedings  under  final  process. 
Sale  of  corporate  property- 

Cited  in  footnote  to  Spratt  v.  Livingston,  22  L.  R.  A.  453,  which  holds  lawful, 
attachment  and  sale  of  corporate  property  in  suit  against  comptroller  of  cur- 
rency as  successor  of  corporation. 

Cited  in  note  (25  L.  R.  A.  139)  on  validity  of  sale  of  real  estate  by  railroad 
corporation. 

20  L.  R.  A.  743,  McNEAL  PIPE  &  FOUNDRY  CO.  v.  HOWLAND,  111  N.  C.  615, 

16  S.  E.  857, 
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20    L.  R.  A.  752,  SPERB  v.  METROPOLITAN  ELEV.  R.  CO.   137  N.   Y.   155, 

32  N.  E.  1050. 
DAmases  from  operation  of  railroad. 

Approved  in  Livingston  v.  I^Ietropolitan  Elev.  R.  Co.  138  N.  Y.  78,  33  N.  E. 
732,  holding  easements  aside  from  damage  to  land  have  only  nominal  value,  and 
that  special  benefits  should  be  offset  against  consequential  damages;  Purdy  v. 
Manhattan  R.  Co.  3  Misc.  51,  22  N.  Y.  Supp.  943,  holding  injury  Ur  easement  of 
light  and  air  due  to  future  operation  of  elevated  road  should  be  considered  in 
fixing  amount  of  damages;  Johnston  v.  New  York  Elev.  R.  Co.  10  Misc.  139,  30 
N.  Y.  Supp.  920,  holding  maintenance  of  railroad  structure  and  operation  of 
trains  thereon,  single  element  of  damage;  Taylor  v.  New  York  k  H.  R.  Co.  27 
App.  Div.  202,  50  N.  Y.  Supp.  697,  holding  railroad  liable  to  private  owner  for 
injury  due  to  use  of  temporary  structure  erected  for  its  convenience;  Herman  v. 
Manhattan  R.  Co.  58  App.  Div.  373,  68  N.  Y.  Supp.  1020,  holding  principle  ap- 
plicable in  making  award  for  future  damages  to  obviate  injunction  same  as  in 
condemnation  proceedings. 

Cited  in  Pratt  v.  New  York  C.  &  H.  R.  R.  Co.  90  Hun,  86,  35  N.  Y.  Supp.  557, 
refusing  to  enjoin  construction  of  railroad  cut  to  obviate  grade  crossing,  without 
proof  of  substantial  damages  to  abutting  owner. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R. 
A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  from  ele- 
vated road  crossing  highway  19  feet  away;  Jenkins  v.  Pennsylvania  R.  Co.  57  L. 
K.  A.  309,  which  sustains  right  to  more  than  nominal  damages  for  emission  from 
locomotives  of  smoke  denser  than  necessary;  Louisville  &  N.  Terminal  Co.  v. 
Jacobs,  61  L.  R.  A.  188,  which  holds  construction  of  roundhouse  for  housing  en- 
gines not  render  owner  liable  for  nuisance  created  by  tenant's  improper  manner 
of  using. 

Compoaaation  for  conBtmctloa  of  elevated  rall^vajr. 

Approved  in  De  Geofroy  v.  Merchants  Bridge  Terminal  R.  Co.  179  Mo.  706,  64  L. 
R.  A.  963,  footnote  p.  959,  101  Am.  St.  Rep.  524,  79  S.  W.  386,  holding  abutting 
owners  entitled  to  compensation  for  construction  of  elevated  railway  track  in 
public  street. 

BnJoininiT  acts  dlatarblnir  physical  comfort. 

Cited  in  footnote  to  Froelicher  v.  Oswald  Iron  Works,  64  L.  R.  A.  228,  which 
holds  acts  disturbing  physical  comfort  to  an  injurious  extent  may  be  restrained. 

RecoTerr  for  prollta. 

Approved  in  Reisert  v.  New  York,  69  App.  Div.  312,  74  N.  Y.  Supp.  673,  holding 
there  can  be  no  recovery  for  profits  which  might  have  been  realized  but  for  tres- 
pass on  real  property  complained  of. 

Elevated  railroad  as  trespaiMer. 

Cited  in  Kemochan  v.  Manhattan  R.  Co.  161  N.  Y.  350,  55  N.  E.  906,  to  point 
that  elevated  railroad  is  trespassei  by  reason  of  invasion  of  easements  of  light, 
air,  and  access. 

lllonesr  paid  to  acquire  eaaements  an  real  estate. 

Approved  in  Ford  v.  Livingston,  140  N.  Y.  166,  35  N.  E.  437,  holding  money 
paid  by  elevated  railroad  to  acquire  easements  in  street,  real  estate. 
L.  R.  A.  Au.— Vol.  III.— 26. 
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20  L.  R.  A.  759,  LANAHAN  v.  HEAVER,  77  Md.  605,  26  Atl.  866. 

Report  of  subsequent  appeal  in  79  Md.  415,  29  Atl.  1036. 
Jury  trial. 

Cited  in  Chappell  Chemical  &  Fertilizer  Co.  v.  Sulphur  Mines  Co.  85  Md.  682, 
36  Atl.  260,  as  decided  before  adoption  of  constitutional  amendment  requiring 
litigants  to  elect  as  to  jury  trial  within  time  fixed. 

'Waiver  of  rlisrlit. 

Approved  in  Caledonian  F.  Ins.  Co.  v.  Traub,  86  Md.  95,  37  Atl.  782,  holding 
waiver  of  right  to  remove  cause  irrevocable. 

20  L.  R.  A.  761,  MUTUAL  RESERVE  FUND  LIFE  ASSO.  v.  HLTIST,  78  Md. 

59,  44  Am.  St.  Rep.  266,  26  Atl.  956. 
'Waiver  of  defense  by  Interpleader. 

Approved  in  Clogg  v.  McDaniel,  89  Md.  422,  43  Atl.  795,  holding  defense  on  be- 
half of  insurance  company  precluded  where  it  has  admitted  liability  by  payiog 
money  into  court. 

AMilffnment  of  policy. 

Cited  in  footnotes  to  Steinback  v.  Diepenbrock,  44  L.  R.  A.  417,  whi^h  author- 
izes assignment  of  policy  to  one  having  no  insurable  interest;  Chamberlain  v. 
Butler,  54  L.  R,  A.  338,  which  sustains  right  to  assign  policy  on  own  life  to  one 
without  insurable  interest;  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L. 
R.  A.  233,  which  sustains  right  to  provide  that  assigned  policy  shall  be  void 
as  to  all  above  debt  due  assignee;  Steele  v.  Gatlin,  59  L.  R.  A.  129,  which  holds 
complete  gift  not  made  by  verbal  assignment  of  life  policy,  accompanied  with 
words  indicating  intent  to  give  and  delivery  of  policy;  Opitz  v.  Karel,  62  L.  R. 
A.  982,  which  holds  gift  of  policy  by  delivery  valid  if  insurer  does  not  enforce 
requirement  that  assignment  be  in  writing;  American  Mut.  L.  Ins.  Co.  v.  Ber- 
tram, 64  L.  R.  A.  935,  which  holds  assignee  of  policy  void  by  statute  may  re- 
cover premiums  paid  on  assurance  of  company's  officer  and  agent  that  policy 
is  valid  and  assignment  good. 

Conflict  of  la'wa. 

Cited  in  footnotes  to  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  36  L.  R.  A.  271,  as 
to  law  governing  effect  of  answers  in  application  for  policy  and  their  u^e  in 
evidence;  Cravens  v.  New  York  L.  Ins.  Co.  53  L.  R.  A.  305,  which  holds  life 
policies  of  foreign  company  taking  effect  on  delivery  and  collection  of  premium 
governed  by  law  of  state  of  delivery,  notwithstanding  provision  in  policy;  Swing 
V.  Munson,  58  L.  R.  A,  223,  which  holds  insurance  contract,  valid  where  made, 
not  enforceable  in  state  where  property  located,  whose  laws  directly  violated. 

Cited  in  note  (63  L.  R.  A.  859)  on  conflict  of  laws  as  to  assignment  of  policy. 

Moral  oblliratlon  as  consideration. 

Cited  in  note  (53  L.  R.  A.  354)  on  moral  obligation  as  consideration  ^^r  prom- 
ise. 

Leiral  representatives. 

Approved  in  Preston  v.  Connecticut  Mut.  L.  Ins.  Co.  95  Md.  112,  51  Atl.  838, 
holding  insurance  payable  to  beneficiary  or  her  legal  representatives  payable  to 
her  representative  instead  of  executor  of  insured,  where  beneficiary  died  first. 

Cited  in  note  (30  L.  R.  A.  610)  on  who  are  "legal  representatives"  within 
meaning  of  life  insurance  policy. 
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20  L.  R.  A.  765,  MILLER  v.  AMERICAN  MUT.  ACCI.  INS.  CO.  92  Tenn.  167, 

21  S.  W.  39. 
ITitra  virea. 

Approved  in  Tod  v.  Kentucky  Union  Land  Co.  57  Fed.  61,  holding  corporation 
cannot,  in  absence  of  express  authority,  guarantee  for  accommodation  the  obli- 
g^ations  of  another* corporation;  Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  C.  R- 
Co.  22  C.  C.  A.  413,  43  U.  S.  App.  550,  75  Fed.  467,  holding  guaranty  of  bonds 
of  one  corporation  by  another  not  ultra  vires  because  not  made  by  directors  on 
petition  of  stockholder;  Mutual  Guaranty  F.  Ins.  Co.  v.  Barker,  107  Iowa,  150, 
70  Am.  St.  Rep.  149,  77  N.  W.  868,  holding  members  of  corporation  not  liable 
ks.o  partners  because  officers  do  illegal  business;  Portneuf  Lodge  No.  20,  I.  O.  O. 
F.  V.  Western  Loan  &  Sav.  Co.  6  Idaho,  678,  59  Pac.  362,  cance<»ing  mortgage  as 
cloud  on  title,  where  contract  usurious  and  ultra  vires  and  principal  sum  bor- 
rowed has  been  repaid,  and  referring  with  approval  to  annotation  in  20  L.  R.  A. 
765. 

Cit^d  in  footnotes  to  Bank  of  Commerce  v.  Hart,  20  L.  R.  A.  780,  which  denies 
right  of  banking  corporation  to  own  stock  in  insurance  company;  Nims  v.  ]Mt. 
Hermon  Boys'  School,  22  L.  R.  A.  364,  which  denies  right  of  educational  cor- 
poration operating  ferry,  to  set  up  defense  of  ultra  vires  as  against  negligence; 
Best  Brewing  Co.  v.  Klassen,  50  L.  R.  A.  765,  which  holds  signing  of  appeal 
bond  by  brewing  company  as  surety  for  customer  ultra  vires. 

Disapproved  in  Tourtelot  v.  Whithed,  9  N.  D.  479,  84  N.  W.  8,  holding  con- 
tract, ultra  vires  because  of  particular  circumstances  under  which  it  was  made, 
not  void. 

Amendment  of  articles  of  eomjiany. 

Approved  in  Wright  v.  Minnesota  Mut.  L.  Ins.  Co.  193  U.  S.  664,  48  L.  ed. 
836,  24  Sup.  Ct.  Rep.  549,  holding  reservation  by  life  insurance  company  of  right 
to  amend  its  articles  empowers  it  to  change  from  assessment  to  flat  premium 
plan. 

Ewtoppei  to  deny  liability. 

Approved  in  Corey  v.  Sherman  (Iowa)  32  L.  R.  A.  512,  64  N.  W.  828,  holding 
members  of  mutual  company  who  know  of  issue  of  cash  policies  not  estopped  from 
denying  liability  thereon;  Mutual  Guaranty  F.  Ins.  Co.  v.  Barker,  107  Iowa,  149, 
70  Am.  St.  Rep.  149,  77  N.  W.  868,  holding  mutual  insurance  company  not 
estopped  from  setting  up  plea  of  ultra  vires  by  unlawful  acceptance  of  premium 
from  one  not  member. 

Voluntary  exponnre  to  nnnecessary  danger. 

Approved  in  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  314,  47  U.  S.  App. 
260,  78  Fed.  763,  holding  voluntary  exposure  to  unnecessary  danger  imports  ex- 
posure with  intent  to  risk  consequences;  Conboy  v.  Railway  Officials  &  E.  Acci. 
Asso.  17  Ind.  App.  70,  60  Am.  St.  Rep.  154,  46  N.  E.  3C3,  holding  death  due  to 
inadvertent  act  or  omission  not  voluntary  exposure  to  unnecessary  danger;  Em- 
ployers* Liability  Assur.  Corp.  v.  Anderson,  C  Kan.  App.  26,  47  Pac.  331,  hold- 
ing unnecessary  risk  does  not  violate  condition  of  policy  unless  it  had  a  causative 
connectton  with  the  injury;  Lehman  v.  Great  Eastern  Casualty  &  Indemnity  Co. 
7  App.  Div.  429,  39  N.  Y.  Supp.  912,  holding  "negligence"  and  "voluntary  ex- 
posure to  unnecessary  danger"  not  necessarily  nor  usually  synonymous;  Corn- 
well  V.  Fraternal  Acci.  Asso.  6  N.  D.  204,  40  L.  R.  A.  440,  69  N.  W.  191,  holding 
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attempt  to  scale  bank  with  loaded  gun  in  hand  not  voluntary  exposure  to  un- 
necessary danger;  Union  Casualty  &  Surety  Co.  v.  Harroll,  98  Tenn.  597,  60  Am. 
St.  Rep.  873,  40  S.  W.  1080,  holding  aggressive  demonstration  by  insured  against 
person  who  shot  him  not  voluntary  exposure  to  unnecessary  danger  where  he  did 
not  know  latter  was  armed;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  671,  60  S.  W. 
492,  holding  one  killed  while  assaulting  another  did  not  Yoluntarily  expose  him- 
self to  unnecessary  danger,  unless  conscious  of  risk  assumed;  Jones  v.  United 
States  Mut.  Acci.  Asso.  92  Iowa,  667,  61  N.  W.  485,  holding  fact  that  one  wen:; 
into  house  of  ill- fame  and  passed  out  upon  sidewalk,  where  he  was  shot  during 
fight  between  others,  not  voluntary  exposure  to  unnecessary  danger;  Traveler? 
Ins.  Co.  V.  Clark,  109  Ky.  356,  95  Am.  St.  Rep.  374,  59  S.  W.  7,  holding  one  who. 
ignorant  of  danger  from  escaping  steam,  sleeps  on  steamboat  boiler,  does  not 
voluntarily  expose  himself  to  unnecessary  danger. 

Cited  in  footnote  to  FoUis  v.  United  States  Mut.  Acci.  Asso.  28  L.  R.  A.  78, 
which  holds  attempt  to  cross  bridge  on  ties,  voluntary  exposure  to  danger. 

Cited  in  note  (40  L.  R.  A.  432,  434)  on  voluntary  exposure  to  unnecessary 
danger  within  meaning  of  insurance  policy. 

• 

20  L.  R.  A.  776,  DUTCHER  v.  BUCK,  96  Mich.  160,  55  N.  W.  376. 
Bxlstence  of  partnership. 

Approved  in  Canton  Bridge  Co.  v.  Eaton  Rapids,  107  Mich.  616,  65  N.  W.  761, 
holding  share  of  profits  may  be  treated  as  compensation  merely;  Scholtz  v.  Freud, 
128  Mich.  74,  87  N.  W.  130,  holding  participation  in  profits  alone  does  not  con- 
stitute partnership;  Grigsby  v.  Day,  9  S.  D.  593,  70  N.  W.  881,  holding  partici- 
pation in  profits,  without  interest  in  or  right  to  control  business,  does  not  make 
one  a  partner. 

Cited  in  Canton  Bridge  Co.  v.  Eaton  Rapids,  107  Mich.  622,  66  N.  W.  761.  dis- 
senting opinion  by  Montgomery,  J.,  who  holds  designation  of  party  as  "agent,'' 
and  of  profits  as  "pay,''  immaterial  if  contract  constitutes  partnership. 

Cited  in  footnotes  to  Shrum  v.  Simpson,  49  L.  R.  A.  792,  which  holds  no  part- 
nership created  by  contract  for  working  farm  and  dividing  proceeds;  Webster  v. 
Clark,  27  L.  R.  A.  126,  which  holds  partnership  with  community  of  interest  in 
capital  and  profits,  created  by  so-called  lease. 

20  L.  R.  A.  780,  BANK  OF  COMMERCE  v.  HART,  37  Neb.  197,  40  Am.  St.  Rep. 
479,  56  N.  W.  631. 

Report  of  second  appeal  in  61  Neb.  487,  71  N.  W.  40. 
Pcvrer  of  caabler. 

Approved  in  People's  Sav.  Bank  v.  Hughes,  62  Mo.  App.  582,  holding  cashier, 
unless  specially  authorized,  cannot  discharge  surety  without  payment  of  debt; 
Sturdevant  Bros.  v.  Farmers  &  M.  Bank,  62  Neb.  474,  87  N.  W.  156,  holding 
cashier  without  power  to  execute  undertaking  in  replevin  in  large  amount  aa 
mere  accommodation. 

Power  of  bank. 

Followed  in  Schofield  v.  Goodrich  Bros.  Bkg.  Co.  39  C.  0.  A.  78,  98  Fed.  273, 
holding  purchase  by  bank  of  stock  of  other  corporations  as  investment,  uUra 
vires  and  void. 

Distinguished  in  Tourtelot  v.  Whithed,  9  N.  D.  476,  84  N.  W.  8,  holding  that 
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bank  may  take  stock  in  payment  of  pre-existing  debt  if  it  believes  it  can  thiiB 
more  certainly  realise  the  money. 

iwriia.t  are  "secnrltles." 

Approved  in  Wagner  v.  Soberer,  89  App.  Div.  203,  85  N.  Y.  Supp.  894,  bolding 
that  promissory  note  given  for  liquor  drunk  on  seller's  premises  is  "security" 
^ven  for  liquor  debt  and  void  by  statute. 

20  L.  R.  A.  783,  SCHOPP  v.  ST.  LOUIS,  117  Mo.  131,  22  S.  W.  898. 
XJae  of  street  bj-  railroad. 

Approved  in  Lockwood  v.  Wabash  R.  Co.  122  Mo.  100,  24  It.  R.  A.  520,  43  Am. 
St.  Rep.  547,  26  S.  W.  698,  holding  city  cannot  authorize  steam  railroad  in  nar- 
row highway  devoted  to  wholesale  business,  impairing  its  uselulness;  Corby  ▼• 
Chicago,  R.  I.  &  P.  R.  Co.  150  Mo.  465,  52  S.  W.  282,  and  Knapp,  S.  &  Co.  v. 
St.  Louis  Transfer  R.  Co.  126  Mo.  37,  28  S.  W.  627,  holding  city  without  right 
to  grant  railroad  such  use  of  street*  as"  destroy  their  usefulness  or  interfere  with 
owner's  right  of  access;  Brown  v.  Chicago  G.  W.  R.  Co.  137  Mo.  637,  38  S.  W. 
1099,  holding  use  of  street  for  maintenance  of  switch  track,  public  use;  Stephen- 
son V.  Missouri  P.  R.  Co.  68  Mo.  App.  650,  holding  use  of  track  in  street  for 
Bw^itching  and  storing  cars,  public  wrong  for  which  lot  owner  cannot  recover; 
Jarboe  v.  Carrollton,  73  Mo.  App.  350,  holding  city  liable  for  damage  to  abutting 
property  due  to  change  in  grade  made  by  authorized  street  railway;  De  Geofroy 
V.  Merchants'  Bridge  Terminal  R.  Co.  179  Mo.  708,  64  L.  R.  A.  064,  101  Am.  St. 
Rep.  524,  79  S.  W.  380,  holding  abutting  owners  entitled  to  compensation  for 
construction  of  elevated  railway  in  public  street. 

Cited  in  footnotes  to  Lockwood  v.  Wabasn  R.  Co.  24  L.  R.  A.  516,  which  de- 
nies city's  power  to  authorise  steam  railroad  in  narrow  highway  devoted  to 
wholesale  business;  St.  Paul  v.  Chicago,  M.  &  St.  P.  R.  Co.  34  L.  R.  A.  184, 
which  denies  power  of  legislature  to  give  any  part  of  levee  as  permanent  site  for 
freight  warehouse. 

Private  use  of  street. 

Approved  in  State  ex  rel.  St.  Louis  Underground  Service  Co.  v.  Murphy,  134 
Mo.  561,  34  L.  R.  A.  374,  56  Am.  St.  Rep.  515,  31  S.  W.  784,  holding  city  without 
power  to  grant  right  to  lay  subways  for  electric  wires  under  all  city- streets, 
wher^  private  business  only  is  contemplated;  State  ex  rel.  Belt  v.  St.  Louis,  161 
Mo.  383,  61  S.  W.  658,  holding  city  cannot  authorize  use  of  streets  for  advertising 
purposes. 

Cited  in  footnotes  to  Van  Witsen  v.  Gutman,  24  L.  R.  A.  403,  which  denies 
right  to  take  away  for  private  use  abutter's  easement  in  public  alley;  Eddy  v. 
Granger,  28  L.  R.  A.  517,  which  denies  power  of  city  to  give  vested  right  to  main- 
tain private  drain  in  highway. 

PoTver  of  city  over  street. 

Approved  in  Plattsburg  v.  Peoples'  Teleph.  Co.  88  Mo.  App.  311,  holding  use  of 
street  for  telephone  poles  and  wires,  proper  and  legal  use,  subject  to  regulation. 

Distinguished  in  Knapp,  S.  &  Co.  v.  St.  Louis,  153  Mo.  573,  55  S.  W.  104, 
holding  city  may  exercise  express  power  to  vacate  street. 

Jurisdiction  of  Biiprenie  court. 

Approved  in  Placke  v.  Union  Depot  R,  Co.  140  Mo.  637,  41  S.  W.  915,  bolding 
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ordinance  destroying  owner's  right  of  access  to  street,  without  compensation,  in- 
volves constitutional  question  conferring  jurisdiction  on  supreme  court. 

Obstruction  of  street. 

Approved  in  Dries  v.  St.  Joseph,  98  Mo.  App.  615,  73  S.  W.  723,  holding  city 
cannot  obstruct  one  end  of  alley  to  detriment  of  abutting  property  owners. 

Cited  in  footnote  to  Smith  v.  McDowell,  22  L.  R.  A.  393,  which  holds  stone  wall 
inclosing  areaway,  obstructing  street,  nuisance. 

20  L.  R.  A.  785,  FULLER  v.  KEMP,  138  N.  Y.  231,  33  N.  E.  1034. 
Mutual  assent. 

Approved  in  Jacobs  v.  Day,  5  Misc.  414,  25  N.  Y.  Supp.  763,  holding  retention 
of  goods  inferior  to  sample  on  refusal  of  seller  to  receive  them,  and  return  of 
part  of  purchase  price,  not  accord  and  satisfaction  in  absence  of  mutual  assent; 
Snow  V.  Reichman,  18  Misc.  235,  41  N.  Y.  Supp.  387,  holding,  to  constitute  accord 
and  satisfaction  of  unliquidated  claim  by  acceptance  of  part  in  discharge  of 
whole,  there  must  be  mutual  assent;  Bronner  Brick  Co.  v.  M.  M.  Cauda  Co.  IS 
Misc.  685,  76  N.  Y.  S.  R.  17,  42  N.  Y.  Supp.  H,  holding  partial  payment  does  not 
constitute  accord  and  satisfaction  in  absence  of  mutual  assent;  Marion  v.  Heim- 
bach,  62  Minn.  215,  64  N.  W.  386,  holding  part  payment  does  not  discharge  d<*bt 
without  agreement  to  release  balance  and  accept  payment  as  accord  and  satis- 
faction; Girard  F.  &  M.  Ins.  Co.  v.  Canan,  195  Pa.  591,  46  Atl.  115,  holding  that 
to  constitute  accord  and  satisfaction  there  must  be  a  meeting  of  minds;  Sutton 
v.  Corning,  59  App.  Div.  590,  69  N.  Y.  Supp.  670,  holding  delivery  and  acceptance 
of  check  in  settlement  of  claim  for  goods  partially  destroyed  accord  and  satis- 
:faction;  Van  Aiken  v.  New  York,  18  App.  Div.  92,' 79  N.  Y.  S.  R.  469,  45  N.  Y. 
Supp.  467,  holding  receipt  by  contractor  in  full  not  accord  and  satisfaction  where 
parties  except  any  legal  claim  on  account  of  deduction  made;  Eames  Vacuum 
Brake  Co.  v.  Proaser,  157  N.  Y.  301,  51  N.  E.  986,  holding  principaPs  acceptance 
of  sum  remitted  by  agent,  less  commissions,  not  accord  and  satisfaction  where 
principal  promptly  objected  to  commissions;  Strock  v.  Brigantine  Transp.  Co. 
23  Misc.  360,  51  N.  Y.  Supp.  327,  holding  retention  of  check  sent  in  full  settle- 
ment not  accord  and  satisfaction  where  creditor  claimed  balance  and  asked  state- 
ment, to  which  debtor  never  replied. 

Cited  in  Howe  v.  Robinson,  13  Misc.  260,  34  N.  Y.  Supp.  85,  to  point  that  mutual 
assent  of  parties  an  essential  element  of  accord  and  satisfaction;  Johnsbn  v. 
Hall  Signal  Co.  23  App.  Div.  587,  49  N.  Y.  Supp.  165,  dissenting  opinion  by 
Rumsey,  J.,  who  holds  assent  to  condition  implied  where  creditor  accepts  notes 
and  extends  time  of  payment  on  condition  that  sums  to  become  due  be  paid  him 
directly,  instead  of  through  another. 

Limited  and  distinguished  in  Eames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y. 
298,  51  N.  E.  986,  holding  mutual  assent  to  balance  struck  essential  to  account 
stated. 
Payment  mast  be  clearly  tendered  In  fall. 

Approved  in  Kruger  v.  Geer,  26  Misc.  773,  56  N.  Y.  Supp.  1015,  holding  reten- 
tion of  check  and  receipted  statement  not  accord  and  satisfaction  when  check  not 
tendered  in  full  payment;  Rothschild  v.  Mosbacher,  26  App.  Div.  169,  49  K.  Y. 
Supp.  698,  holding  check  must  be  delivered  on  condition  that  its  use  is  payment 
in  full,  to  constitute  accord  and  satisfaction;  Freiberg  v.  Moffett,  91  Hun,  20.  36 
N.  V.  Supp.  95|  holding  retention  of  draft  after  notice  that  it  must  be  returned 
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or  accepted  in  full  payment,  accord  and  satisfaction;  Horwich  v.  Western  Brew- 
ery Co.  95  111.  App.  172,  holding  payment  of  draft  for  lesser  amount  will  not 
discharge  debt,  when  silch  claim  not  made  at  time  of  payment;  Lang  v.  Lane,  83 
111.  App.  648,  holding  party  seeking  to  settle  for  less  sum  must,  by  words  and 
conduct,  clearly  inform  creditor  what  is  sought  and  expected;  Pottlitzer  v.  Wes- 
son, 8  Ind.  App.  480,  35  N.  £.  1030,  holding  debtor  must  make  it  clearly  appear 
to  creditor  that  if  payment  is  accepted  it  is  in  full  satisfaction. 

Distinguished  in  Lapp  v.  Smith,  83  111.  App.  206,  holding  creditor  may  retain 
check,  return  notes,  and  sue  for  balance  where  check  and  notes  were  not  sent  in 
full;  Hodges  v.  Truax,  19  Ind.  App.  658,  49  N.  £.  1079,  holding  sending  check 
for  less  sum  does  not  discharge  liquidated  claim  where  debtor  does  not  ask 
return  if  not  accepted  in  full. 

Dtschargre  of  debt  by-  acceptance  of  leas  siiiii. 

Approved  in  Whitaker  v.  Eilenberg,  70  App.  Div.  494,  75  N.  Y.  Supp.  106,  hold- 
ing acceptance  and  use  of  check  given  in  full  payment,  but  for  less  than  contract 
price,  bars  action  for  balance. 

Cited  in  Shelton  v.  Jackson,  20  Tex.  Civ.  App.  448,  49  S.  W.  415,  as  to  dis- 
charge of  whole  debt  by  payment  of  less  sum;  Hodges  v.  Truax,  19  Ind.  App.  656, 
49  N.  E.  1079,  to  point  that  acceptance  in  payment  from  debtor  of  negotiable  in- 
strument for  less  sum  discharges  original  debt. 

Cited  in  footnote  to  Clayton  v.  Clark,  37  L.  R.  A.  771,  which  holds  distinct  ac- 
ceptance of  less  sum  than  actually  due,  in  full  satisfaction,  sufficient. 

~-^  'When  claim  liantdated. 

Approved  in  Simons  v.  Supreme  Council,  A.  L.  of  H.  82  App.  Div.  619,  81  N. 
Y.  Supp.  1014,  holding  acceptance  of  less  sum  in  payment  of  liquidated  claim 
does  not  discharge  debt;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Helm,  109  Ky.  394,  59  S. 
W.  323,  holding  retaining  less  sum  does  not  discharge  liquidated  demand  for 
greater  amount. 

Distinguished  in  Kelley  v.  Lawrence  Bros.  78  App.  Div.  485,  79  N.  Y.  Supp. 
914,  holding  retention  of  check  for  less  sum  will  not  discharge  liquidated  and 
undisputed  demand. 

— ->  Wbea  claim  mtllqnldated. 

Cited  in  Lestienne  v.  Ernst,  6  App.  Div.  376,  39  N.  Y.  Supp.  199,  and  Lewin- 
8on  V.  Montauk  Theater  Co.  60  App.  Div.  576,  69  N.  Y.  Supp.  1050,  holding  ac- 
ceptance of  check  tendered  in  full  payment  discharges  unliquidated  demand; 
Lindsay  v.  Gager,  11  App.  Div.  99,  42  N.  Y.  Supp.  851,  holding  acceptance  of 
money  as  payment  in  full  shows  accord  and  satisfaction  as  against  unliquidated 
claim;  Emslie  v.  Livingston,  34  App.  Div.  137,  54  N.  Y.  Supp.  492,  holding  agree- 
ment to  accept  specified  sum  in  settlement  of  unliquidated  demand  valid  in  ab- 
sence of  fraud  or  mistake,  where  extent  of  liability  is  in  dispute;  Hamilton  v. 
Stewart,  105  Ga.  302,  31  S.  £.  184,  holding  use  of  check  sent  to  cover  balance  of 
account  between  parties  bars  recovery  of  greater  sum;  Lapp  v.  Smith,  183  111. 
183,  55  N.  E.  717,  holding  offer  of  check  and  notes  in  adjustment  of  unliquidated 
demand  must  be  accepted  or  rejected  as  a  whole;  Talbott  v.  English,  156  Ind. 
313,  59  N.  E.  857,  holding  acceptance  of  check  tendered  in  full  payment  of  rent 
after  suit  brought,  accord  and  satisfaction;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Buck- 
staff,  65  Neb.  339,  91  N.  W.  426,  holding  acceptance  of  less  sum,  tendered  in  set- 
tlement  of  disputed   claim,  bars    recovery  of   balance;  Greenlee   v.  Mosnat,  116 
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Iowa,  541,  90  N.  W.  338,  holding  acceptance  of  sum  tendered  in  satisfaction  of 
unliquidated  demand  constituteg  accord  and  satisfaction. 

—  "Whether   claim   liquidated    or    iinliqiildated. 

Approved  in  Abelson  v.  Gordon,  36  Misc,  812,  74  N.  Y.  Supp.  863,  holding  dis- 
pute as  to  quality,  but  not  as  to  price  of  goods,  does  not  render  claim  unliqui- 
dated so  that  part  payment  will  discharge  debt;  Bingham  v.  Browning,  97  III. 
App.  455,  holding  that  if  any  part  of  demand  is  in  good  faith  disputed  it  is 
unliquidated. 

Cited  in  Lestienne  v.  Ernst,  5  App.  Div.  378,  39  N.  Y.  Supp.  199  (dissenting 
opinion),  majority  holding  demand  showing  something  due  not  liquidated  unless 
it  appears  how  much  is  due. 

— —  Disputed   claim. 

Approved  in  St.  Joseph  School  Board  v.  Hull,  72  Mo.  App.  499,  holding  acceptr 
ance  of  less  sum  discharges  debt  where  claim  disputed;  Treat  v.  Price,  47  Neb. 
883,  66  N.  W.  834,  holding  receipt  of  smaller  amount  may  discharge  disputed 
claim;  Bernard  v.  Henry  Werner  Co.  19  Misc.  176,  43  N.  Y.  Supp.  220;  Amer  v. 
Folk,  27  Misc.  636,  58  N.  Y.  Supp.  397 ;  Reynolds  v.  Empire  Lumber  Co.  85  Hun, 
472,  33  N.  Y.  Supp.  Ill, — ^holding  use  of  check  given  in  settlement  of  disputed 
tslaim  bars  action  for  balance;  Komp  v.  Raymond,  42  App.  Div.  36,  68  N.  Y. 
Supp.  909,  holding  collection  of  check  given  in  discharge  of  unliquidated  and 
disputed  claim  binding  in  absence  of  iraud  or  misrepresentation ;  Brown  v.  Symes, 
83  Hun,  160,  31  N.  Y.  Supp.  629;  Cleveland  v.  Toby,  36  Misc,  320,  73  N.  Y.  Supp. 
544;  Vorhis  v.  Elias,  54  App.  Div.  413,  56  N.  Y.  Supp.  134;  Anderson  v.  Stand- 
ard Granite  Co.  92  Me.  432,  69  Am.  St.  Rep.  522,  43  Atl.  21;  and  note  to  main 
case  cited  in  Hull  v.  Johnson,  22  R.  I.  68,  46  Atl.  182, — holding  use  of  check  given 
in  full  settlement  of  disputed  claim  an  accord  and  satisfaction;  Jones  v.  Keeler, 

40  Misc.  224,  81  N.  Y.  Supp.  648,  holding  that  acceptance  of  check  tendered  in 
full  payment  of  disputed  claim  constitutes  accord  and  satisfaction;  Laroe  v. 
Sugar  Loaf  Dairy  Co.  87  App.  Div.  588,  84  N.  Y.  Supp.  609,  holding  acceptance 
of  eiieck  tendered  in  full  payment  of  disputed  claim  constitutes  accord  and 
satisfaction. 

Cited  in  Coale  v.  Suckert,  18  Misc.  80,  41  N.  Y.  Supp.  583,  holding  question  of 
accord  and  satisfaction  of  disputed  liability  not  presented  by  record. 

—  Payment  of  undisputed  part  of  claim. 

Approved  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark,  178  U.  S.  367,  44  L.  ed.  1106, 
20  Sup.  Ct.  Rep.  924,  holding  payment  of  part  of  disputed  claim  conceded  to  be 
due,  on  condition  it  be  received  in  full,  extinguishes  entire  debt;  Tanner  v. 
Merrill,  108  Mich.  61,  31  L.  R.  A.  172,  footnote  p.  171,  62  Am.  St.  Rep.  687,  65 
N.  W.  664,  holding  receipt  in  full,  given  without  protest  on  payment  of  undis- 
puted part  of  claim,  accord  and  satisfaction;  Snow  v.  Reichman,  18  Misc.  235, 

41  N.  Y.  Supp.  387,  holding  check  "in  full  of  all  claims"  not  accord  and  satis- 
faction of  disputed  claims,  when  it  is  exact  amount  of  separate  undisputed  bill 
rendered. 

—  Elfect  of  protest  or  dissent  by  creditor. 

Approved  in  McCorinick  v.  St.  Louis,  166  Mo.  335,  66  S.  W.  1038,  holding  ac- 
ceptance of  sum  tendered  in  settlement  of  disputed  claim  an  accord  and  satisfac- 
tion, although  accepting  party  protests;  Daugberty  v.  Herndon,  27  Tex.  Civ.  App. 
177,  65  S.  W.  891,  holding  acceptance  under  protest  of  less  sum  in  full  payment 
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of  disputed  claim,  bar  to  recovery  of  balance ;  Pollman  ft  Bros.  Coal  ft  Sprinkling 
Co.  V.  St.  Louis,  145  Mo.  659,  47  S.  W.  563,  holding  acceptance  of  sum  tendered 
in  satisfaction  of  unliquidated  demand  discharges  debt,  although  creditor  pro- 
tests; King  v.  Dorman,  26  Misc.  135,  55  N.  Y.  Supp.  676,  holding  use  of  check 
for  less  sum,  tendered  in  full  payment  of  disputed  claim,  evidence  of  accord  and 
satisfaction  although  creditor  asserted  he  accepted  it  on  account;  Wisner  v. 
Schopp,  34  App.  Div.  203,  54  N.  Y.  Supp.  643,  holding  collection  of  vendee's  check 
''in  full  payment,"  arising  from  sale  of  goods  under  vendor's  direction  after 
refusal  by  vendee,  a  full  settlement  although  vendor  wrote  that  he  accepted  it 
on  account;  Nassoiy  v.  Tomlinson,  148  N.  Y.  332,  51  Am.  St.  Rep.  695,  42  N.  E. 
715,  holding  retention  and  final  use  of  check  given  in  full  of  unliquidated  demand 
an  accord  and  satisfaction,  although  creditor  sent  receipt  on  account;  Genung 
V.  Waver ly,  75  App.  Div.  611,  77  N.  Y.  Supp.  581,  holding  acceptance  and  use  of 
check  given  in  full  payment  an  accord  and  satisfaction,  although  creditor  claims 
larger  sum  is  due  him;  Mack  v.  Miller,  87  App.  Oiv.  363,  84  N.  Y.  Supp.  440, 
holding  retention  of  check  for  less  than  amount  claimed  not  accord  and  satisfac- 
tion when  creditor  refuses  to  accept  it  as  payment  in  full,  and  debtor  remains 
silent. 

Cited  in  Perin  v.  Cathcart,  115  Iowa,  557,  89  N.  W.  12,  to  proposition  that  ac- 
ceptance of  tender  may  amount  to  accord  and  satisfaction,  although  creditor  says 
he  will  not  accept  it  as  such;  Logan  v.  Davidson,  18  App.  Div.  356,  79  N.  Y.  S. 
R.  962,  45  N.  Y.  Supp.  961,  holding  acceptance  and  collection  of  check  "in  full 
settlement'  an  accord  and  satisfaction,  although  creditor  states  he  declines  to 
accept  payment  as  final;  Wallace  v.  Valentine,  10  Misc.  649,  32  N.  Y.  Supp.  121, 
holding  effect  of  acceptance  of  goods  not  conforming  to  description  not  altered  by 
purchaser's  protest;  Treat  v.  Price,  47  Neb.  884,  66  N.  W.  834,  holding  accept- 
ance of  money  tendered  on  condition  an  acceptance  of  condition,  notwithstanding 
protest;  Lestienne  v.  Ernst,  5  App.  Div.  379,  39  N.  Y.  Supp.  199  (dissenting 
opinion),  majority  holding  creditor  accepting  check  tendered  in  full  payment  not 
relieved  by  sending  notice  he  accepted  it  subject  to  adjustment  of  amount  in 
dispute. 

Payment  of  balance  sho^rn  by  Btatement. 

Approved  in  Taylor  v.  Thwiug,  21  Misc.  77,  46  N.  Y.  Supp.  892,  holding  use 
of  check  for  balance  shown  by  statement  an  accord  and  satisfaction  as  to  items 
included  in  statement;  Goodrich  v.  Sanderson,  35  App.  Div.  551,  55  N.  Y.  Supp. 
881,  holding  acceptance  of  balance  due  for  rent  after  adjustment  of  deductions 
claimed  by  tenant  an  accord  and  satisfaction;  Bloomington  Min.  Co.  v.  Brooklyn 
Hygienic  Ice  Co.  58  App.  Div.  72,  68  N.  Y.  Supp.  699,  holding  settlement  made 
in  ignorance  of  delivery  of  consignment  of  goods  does  not  preclude  recovery 
therefor. 

Necessltj-  or  siifllclency  of  consideration. 

Approved  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark,  35  C.  C.  A.  126,  92  Fed.  975, 
holding  payment  of  balance  and  receipt  in  full  not  an  accord  and  satisfaction  un- 
less creditor  derives  some  benefit  therefrom;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark, 
35  C.  C.  A.  126,  92  Fed.  976,  holding  payment  of  liquidated  debt,  presently  due 
and  without  defense,  will  not  support  release  of  other  unliquidated  claims. 

Cited  in  Marshall  v.  Bullard,  114  Iowa,  405,  54  L.  R.  A.  864,  footnote  p.  862,  87 
N.  W.  427,  to  point  that  new  and  valuable  consideration  will  support  agreement 
to  accept  part  in  satisfaction  of  whole  of  liquidated  demand. 
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Cited  in  note  (34  L.  R.  A.  33)  on  performance  of  existing  contract  obligation 
as  consideration  for  new  premise. 

The  annotation  in  20  L.  R.  A.  785,  referred  to  approvingly  in  Kess  v.  Minne- 
sota &  C.  Co.  87  Minn.  415,  92  N.  W.  333,  holding,  unless  creditor  receives  in  full 
payment  something  to  which  he  had  no  previous  right,  there  can  be  no  accord 
and  satisfaction. 

Batoppel  by  acceptance  of  sam   tendered. 

Approved  in  Hand  v.  Supreme  Council,  R.  A.  44  App.  Div.  487,  60  N.  Y.  Supp. 
808,  holding  acceptance  by  member  of  mutual  assessment  society  of  assessment  re- 
turned to  him  on  ground  tliat  he  was  suspended  estops  him  from  asserting  the 
contrary. 

Effect  of  acceptance  of  tender. 

Distinguished  in  Beil  v.  Supreme  Council,  A.  L.  of  H.  42  App.  Div.  170,  5S  N", 
Y.  Supp.  1049,  holding  acceptance  of  sufficient  tender  gives  defendant  benefit  of 
costs,  and  (S^nfcrft  or  plaintiff  title  to  moneys  deposited. 

Parol  evidence  to  explain  receipt. 

Distinguished  in  Komp  v.  Raymond,  175  N.  Y.  112,  67  N.  E.  113,  holding  re- 
ceipt of  specified  sum  in  full  payment  not  contract,  and  explainable  by  parol 
evidence. 

Dlsmiaiial  of  complaint. 

Approved  in  Bradley  Fertilizer  Co.  v.  South  Pub.  Co.  4  Misc.  179,  23  N.  Y. 
Supp.  675,  holding  complaint  should  be  dismissed  where  there  is  an  utter  failure 
of  proof  to  support  plaintiff's  contention. 

20  L.  R.  A.  812,  LIBBY  v.  MAINE  C.  R.  CO.  85  Me.  34,  26  AU.  943. 
DegT'^c  of  care  required  of  carrier. 

Approved  in  Baltimore  City  Pass.  R.  Co.  v.  Nugent,  86  Md.  360,  39  L.  R.  A. 
164,  38  Atl.  779,  holding  utmost  care  and  diligence  that  human  foresight  can  use, 
measure  of  duty  carrier  owes  to  passenger;  Wanzer  v.  Chippewa  Valley  Electric 
R.  Co.  108  Wis.  329,  84  N.  W.  423,  holding  carrier  must  exercise  highest  degree 
of  care,  vigilance,  and  foresight  in  view  of  mode  of  conveyance  adopted. 

Cited  in  Rogers  v.  Kennebec  S.  S.  Co.  86  Me.  271,  25  L.  R.  A.  497,  29  Atl.  1069, 
to  point  that  carrier  is  liable  for  utmost  care  and  vigilance  consistent  with  char- 
acter and  mode  of  conveyance. 

Care  In  construct  ins  culvert. 

Approved  in  Houghtaling  v.  Chicago  G.  W.  R.  Co.  117  Iowa,  542,  91  N.  W.  811, 
holding  railroad  constructing  culvert  not  negligent  in  failing  to  provide  for  ex- 
traordinary and  unprecedented  floods. 

Act  of  God. 

Cited  in  footnotes  to  Wald  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  35  L.  R,  A.  356, 
which  holds  carrier  liable  for  baggage  lost  by  unprecedented  flood,  where  loss  due 
to  negligent  delay;  Terre  Haute  &  I.  R.  Co.  v.  Fowler,  48  L.  R.  A.  531,  which 
holds  railroad  company  liable  for  injury  to  employee  by  breaking  of  railroad 
trestle  by  flood  and  drift;  Faucher  v.  Wilson,  39  L.  R.  A.  431,  which  denies  car- 
rier's liability  for  bursting  of  hogshead  of  molasses  from  fermentation;  Smith  v. 
North  American  Transp.  &  Trading  Co.  44  L.  R.  A.  557,  which  holds  steamer 
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company  abandoning  trip  because  of  low  water  required  to  bring  passenger  ba^k 
without  charge. 

Contract   exemptingr  carrier   from   liability. 

Approved  in  Voight  v.  Baltimore  &  0.  S.  W.  R.  Co.  79  Fed.  562.  holding  express 
messenger  accorded  same  rights  as  passenger  for  hire,  rendering  contract  exempt- 
ing carrier  from  liability  for  negligence,  void. 

20  L.  R.  A.  817,  NORFOLK  &  W.  R.  CO.  v.  LIPSCOMB,  90  Va.  137,  17  S.  E.  809. 
Punitive  damaflrea. 

^Ipproved  in  Norfolk  &  W.  R.  Co.  v.  Neely,  91  Va.  545,  22  S.  E.  367,  holding 
passenger  ejected  by  mistake,  but  quietly  and  respectfully,  not  entitled  to  puni- 
tive damages;  Sun  Life  Assur  Co.  v.  Bailey,  101  Va.  451,  44  S.  E.  692,  holding 
instruction  in  suit  against  corporation  for  unauthorized  and  unratified  libel 
written  by  its  agent,  that  standing  of  defendant  may  be  considered,  erroneous, 
since  actual  damages  only  recoverable. 

Liinblllty  for  default  or  delay  In  ranninv  train. 

Cited  in  note  (32  L.  R.  A.  544)  on  liability  to  passenger  for  default  or  delay 
in  running  train. 

20  L.  R.  A.  821,  RUTLAND  ELECTRIC  LIGHT  CO.  v.  MARBLE  CITY  ELEC- 
TRIC LIGHT  CO.  65  Vt.  377,  36  Am.  St.  Rep.  868,  26  Atl.  635. 

P^rivlleire  of  nsins  street  as  contract. 

Approved  in  St.  Louis  v.  Western  U.  Teleg.  Co.  63  Fed.  70,  holding  ordinance 
permitting  telegraph  company  to  use  street  on  condition  that  city  may  use  poles 
a  contract  precluding  subsequent  charge;  Northwestern  Teleph.  Exch.  Co.  v.  Min- 
neapolis, 81  Minn.  147,  53  L.  R  A.  184,  83  N.  W.  527,  holding  new  conditions 
cannot  be  imposed  upon  electric  company  as  to  poles  and  wires,  unless  necessarily 
required  in  exercise  of  police  power  and  control  of  streets. 

Cited  in  note  (50  L.  R.  A.  147)  on  privilege  of  using  streets  as  contract,  within 
constitutional  provision  against  impairing  obligation  of  contracts. 

Conlllctinar  rigrlita  as  to  -wires. 

Approved  in  Cumberland  Teleph.  &  Teleg.  Co.  v.  Louisville  Home  Teleph.  Co. 
110  Fed.  595,  holding  one  company  not  entitled  to  string  wires  so  close  to  those 
of  another  as  to  impair  their  efficiency. 

Cited  in  footnote  to  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  Street  R. 
Co.  22  L.  R.  A.  759.  which  upholds  right  to  compel  guard  wires  for  uninsulated 
trolley  wires  crossing  telephone  wires. 

Ca.re  of  -vvrirea. 

Cited  in  footnote  to  Illingsworth  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  552, 
which  holds  reasonable  care  in  keeping  electric  wires  safe  due  towards  persons 
licensed  to  approach  them. 

Corporate   taxation   aa  affected   by  contract   clause   in    Constitution. 

Cited  in  note  (60  L.  R.  A.  55)  on  corporate  taxation  in  United  States  as  af- 
fected by  contract  clause  in  Federal  Constitution. 
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20  L.  R.  A.  822,  ATCHJSON,  T.  &  S.  T.  R.  CO.  v.  HEADLAND,  18  Colo.  477,  Z3 
Pac.  185. 

Judicial  notice. 

Approved  in  Kansas  P.  R,  Co.  v.  Bayles,  19  Colo.  353,  35  Pac.  744,  holding  that 
judicial  notice  may  be  taken  in  general  of  manner  in  which  railroads  conduct 
business. 

Who  is  pAsaenver. 

Approved  in  Arkansas  Midland  R.  Co.  v.  Griffith,  63  Ark.  499,  39  S.  W.  550, 
holding,  in  absence  of  statute,  one  boarding  freight  train  not  passenger,  althou^ 
fare  accepted;  Fitzgibbon  v.  Chicago  &  N.  W.  R.  Co.  108  Iowa,  6-19,  79  N.  W.  477, 
holding  one  boarding  train  run  for  particular  class  of  excursionists,  with  notice 
of  its  character,  not  presumed  a  passenger;  Simmons  v.  Oregon  R.  Co.  41  Or.  157, 
69  Pac.  440,  holding  one  taking  passenger  on  extra  freight  train  becomes  passen- 
ger if  conductor  permits  him  to  remain. 

Cited  in  footnote  to  Purple  v.  Union  P.  R.  Co.  57  L.  R.  A.  700,  which  holds  one 
riding  on  train  prohibited  from  carrying  passengers,  a  trespasser. 

Gratuitous  service. 

Cited  in  footnote  to  Walker  v.  Hannibal  &  St.  J.  R.  Co.  24  L.  R.  A.  363,  which 
holds  baggageman  not  serving  master  in  delivering  drills  carried  to  accommodate 
third  persons. 


20  L.  R.  A.  827,  HENDERSON  v.  LONDON  &  L.  INS.  CO.  135  Ind.  23,  41 

St.  Rep.  410,  34  N.  E.  565. 
Title  of  act. 

Approved  in  Pennsylvania  Co.  v.  State,  142  Ind.  432,  41  N.  E.  037,  holding  rail- 
road companies  not  entitled  to  additional  time  in  which  to  obey  blackboard  law, 
where  title  explicit,  and  sixty  days  elapsed  between  time  of  passage  and  taking^ 
effect;  State  v.  Bailey,  157  Ind.  326,  59  L.  R.  A.  436,  01  N.  E.  730,  holding  title 
"Concerning  the  Education  of  Children"  covers  compulsory  education  law;  State 
ew  rel.  Hart  v.  Commercial  Ins.  Co.  158  Ind.  685,  64  N.  E.  466,  holding  provision 
empowering  auditor  to  investigate  business  of  special  charter  insurance  compa- 
nies not  within  title  of  act  requiring  filing  of  annual  reports. 

Cited  in  State  v.  Bixman,  162  Mo.  68,  62  S.  W.  828  (dissenting  opinion),  ma- 
jority holding  act  providing  for  inspection  of  malt  liquors  manufactured  and 
sold  in  state  and  imposing  tax  for  inspection,  not  invalid,  as  containing  two 
subjects. 

Public  or  private  purpose. 

Cited  in  footnotes  to  Bush  v.  Orange  County,  45  L.  R.  A.  556,  which  holds  void, 
statute  authorizing  counties  to  raise  by  taxation  money  to  pay  drafted  men  or 
their  heirs;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes  to  aid 
in  building  for  highway  and  rti}ff'9y  purposes  toll  bridge  owned  by  private  cor- 
poration; Dodge  V.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  of  con- 
struction and  operation  of  sugar  mills  a  private  purpose  not  autliorized  taxation ; 
Hubbard  v.  State,  58  L.  R,  A.  654,  which  holds  void,  act  for  deduction  of  percent- 
age from  teacher's  salaries  for  pension  fund  for  them. 

Distinguished  in  Phoenix  Assur.  Co.  v.  Montgomery  Fire  Dept.  117  Ala,  651,  42 
L.  R.  A.  473,  23  So.  843,  holding  that  purpose  of  privilege  or  occupation  tax  im- 
posed on  insurance  companies  to  raise  fund  for  benefit  of  fire  companies  is  public 
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Corporate  taxation. 

Cited  in  note  (60  L.  R.  A.  350)  on  constitutional  equality  in  relation  to  corpo- 
rate taxation. 

20  L.  R.  A.  834,  HARRISBURG  v.  SEGELBAUM,  151  Pa.  172,  2i  Atl.  1070. 
IVliat  is  pavlnir. 

Approved  in  Philadelphia  v.  Eddleman,  169  Pa.  454,  36  W.  N.  C.  439,  32  Atl. 
639,  holding  use  of  any  material  converting  common  road  into  street  a  paving 
for  which  abutting  owner  assessable. 

Repavtnar  of  street  or  reconstruction  of  se^'er. 

Followed  in  Boyer  v.  Reading,  161  Pa.  194,  24  Atl.  1075,  holding  that  public 
streets  cannot  be  repaved  at  expense  of  abutting  owners. 

Approved  in  Harrisburg  v.  Baptist,  166  Pa.  528,  27  Atl.  8,  holding  that  in  suit 
to  recover  assessment,  allegation  that  paving  was  not  an  original  paving  insuffi- 
cient to  raise  question;  Re  West  Third  Street  Sewer,  187  Pa.  567,  43  W.  N.  C. 
143,  41  Atl.  476,  holding  property  owner  not  assessable  for  reconstruction  of 
sewer  built  by  city  at  its  own  expense;  Re  Williamsport  Sewers,  18  PA.  Co.  Ct. 
672,  holding  that  sewer  once  constructed  cannot  be  rebuilt  at  expense  of  abut- 
ting property  owners;  Philadelphia  use  of  Yost  v.  Odd  Fellows  Hall  Asso.  168 
Pa.  107,  31  Atl.  917,  holding  that  existing  private  sewer  does  not  exempt  abut- 
ting owner  from  assessment  for  public  sewer. 

Riflrlit  to  appeal. 

Approved  in  Oil  City  v.  Oil  City  Boiler  Works,  152  Pa.  354,  31  W.  N.  C.  348, 
25  Atl.  649,  holding  assessments  for  construction  of  sewers  constitutional  without 
provision  for  appeal  from  action  of  offiders  making  or  revising  them. 

Jury  trial  of  anestlon  of  local  benefit. 

Approved  in  Re  Fifth  Sewer  District,  2  Lack.  Legal  News,  151,  5  Pa.  Dist.  R. 
304,  holding  that  question  of  local  benefit  cannot  be  tested  before  jury,  except  in 
extraordinary  instances. 

20  L.  R.  A.  838,  GOODYEAR  v.  BROWN,  166  Pa.  514,  35  Am.  St.  Rep.  903,  26 

Atl.  665. 
Pnbllc  policy. 

Approved  in  O'Donnell  v.  Breck,  7  Pa.  Super.  Ct.  27,  holding  that  in  all  deal- 
ings with  client,  highest  degree  of  fairness  and  good  faith  required  of  attorney; 
Pryor  v.  Lloyd,  4  Lack.  Legal  News,  328,  holding  that  deputy  prothonotary  can- 
not take  advantage  of  his  office  to  secure  to  himself  priority  over  other  creditor 
in  issuance  of  execution. 

Cited  in  footnotes  to  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  con- 
tract between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing;  Sylvester  v.  Webb,  52  L.  R.  A.  618,  which  sustains  contract  to  erect 
school  building  by  member  of  building  committee  and  selectmen  of  town. 

20  L.  R.  A.  842,  LYNCH  v.  UNION  INST.  FOR  SAV.  159  Mass.  300;  34  N.  E. 

364. 
Injunctive  relief. 

Approved  in  Lake  Erie  k  W.  R.  Co.  v.  Essington,  27  Ind.  App.  293,  60  N.  E. 
467,  holding  mandatory  injunction  proper,  requiring  removal  of  obstruction  and 
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restoration  of  drivGway  under  track;  O'Brien  v.  Goodrich,  177  Mass.  34.  58  N.  E. 
161,  enjoining  interference  with  right  of  way  to  well,  although  other  access  of- 
fered; Harrington  v.  McCarthy,  169  Mass.  493,  48  N.  E.  278,  enjoining  mainte- 
nance of  building  erected  over  line,  where  owner's  attention  called  to  fact,  though 
building  fronts  on  driveway;  Boland  v.  St.  John's  Schools,  163  Mass.  239,  39  N. 
E.  1035,  granting  mandatory  injunction  for  removal  of  fence  obstructing  drive- 
way over  which  plaintiff  has  right  of  way;  Shroyer  v.  Campbell,  31  Ind.  App. 
87,  67  N.  £.  193,  holding  mandatory  injunction  requiring  removal  of  stairway 
which  obstructs  door  and  shuts  off  light  and  ventilation  not  abuse  of  discretion: 
Providence,  F.  R.  &  N.  S.  B.  Co.  v.  Fall  River,  183  Mass.  543,  67  N.  E.  647,  en- 
joining use  of  another's  property  without  legal  right,  where  continuation  of  such 
wrongful  use  is  threatened. 
Restriction  In  deed. 

Distinguished  in  Reardon  v.  Murphy,   163  Mass.  502,  40  N.  E.  854,  holding 
piazza  a  "building"  within  restriction  as  to  distance  of  building  from  street. 
Proportional  damagre. 

Approted  in  Roberts  v.  Cambridge,  170  Mass.  202,  49  N.  E.  84,  sustaining  re- 
fusal to  submit  to  master  question  as  to  proportional  damage  to  parties,  whether 
contract  specifically  enforced  or  not. 

20  L.  R.  A.  844,  BOSTON  FERRULE  CO.  v.  HILLS,  159  Mass.  147,  34  N.  E.  85. 
Injunctive  relief. 

Approved  in  American  Waltham  Watch  Co.  v.  United  States  Watch  Co.  173 
Mass.  86,  43  L.  R.  A.  830,  73  Am.  St.  Rep.  263,  53  N.  E.  141,  holding  that  orig- 
inal manufacturer  may  enjoin  use  of  geographical  name  by  another  in  such  way 
as  to  deceitfully  divert  plaintiff's  custom;  Downing  v.  Elliott,  182  Mass.  29,  64 
N.  E.  201,  holding  that  use  of  soft  coal  by  florist  will  not  be  enjoined  at  suit  of 
proprietor  of  ioe  pond,  where  damage  sustained  thereby  is  insignificant. 
Pollution  of  stream. 

Approved  in  Muncie  Pulp  Co.  v.  Martin,  23  Ind.  App.  561,  55  N.  E.  796.  hold- 
ing that  pollution  of  stream  with  refuse  and  acids  from  mill  constitutes  nulsanoe 
rendering  allegation  of  unreasonable  use  unnecessary. 
DlBConifort  from  erases. 

Cited  in  footnote  to  Swift  v.  Broyles,  58  L.  R.  A.  390,  which  sustains  right  to 
compensation  for  discomfort  from  noxious  gases,  etc.,  from  chemical  works  on  ad- 
joining premises. 

20  L.  R.  A.  846,  McLEOD  v.  TARRANT,  39  S.  C.  271,  17  S.  E.  773. 
Conveyance  In  habendnm  of  deed. 

Cited  in  Hunt  v.  Nolen,  46  S.  C.  364,  24  S.  E.  310,  as  to  whether  estate  can  be 
conveyed  in  habendum  of  deed;  Miller  v.  Graham,  47  S.  C.  296,  25  S.  E.  168, 
holding  that  conveyance  to  grantee  and  heirs  of  her  body  creates  fee  conditional, 
although  habendum  and  warranty  clauses  grant  to  heirs  of  her  body,  their  heirs 
or  assigns;  McMichael  v.  McMichael,  51  S.  C.  558,  29  fcJ.  E.  403,  holding  that 
words  "assigns  forever"  in  habendum  clause  cannot  enlarge  life  estate  into  fee 
simple;  Chavis  v.  Chavis,  57  S.  C.  175,  35  S.  E.  507,  holding  that  habendum 
clause  to  grantee,  her  heirs  and  assigns  forever,  enlarges  life  estate  into  fee 
simple. 
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Tenancy  hy  entirety. 

Cited  in  footnote  to  Thomburg  t.  Wiggins,  22  L.  R.  A.  42,  which  holds  tenancy 
by  entirety  not  created  by  conveyance  to  husband  and  wife  "in  joint  tenancy." 
Cited  in  note  (30  L.  R.  A.  320)  on  tenancy  by  entireties. 

Abaence  of  tfotAb  of  Inheritance. 

Cited  in  Bradford  v.  Griffin,  40  S.  C.  475,  10  S.  E.  76;  Jones  v.  Swearingen,  42 
S.  C.  66,  19  S.  E.  947,  holding  that,  in  absence  of  words  of  inheritance!,  only  life 
estate  passes  to  grantee. 

Limitation  of  ireneral  langraaKC  by  recital.  , 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 

20  L.  R.  A.  850,  BALDWIN  v.  DOUGLAS  COUNTY,  37  Neb.  283,  56  N.  W.  875. 
Relmbnminir  connty  for  care  of  insane. 

Disapproved  in  Bon  Homme  County  v.  Berndt,  16  S.  D.  498,  90  N.  W.  147, 
holding  requirement  that  estate  of  insane  patient  reimburse  county  for  money 
expended  in  his  care  constitutional. 

20  L.  R.  A.  863,  LINCOLN  RAPID  TRANSIT  CO.  v.  NICHOLS,  37  Neb.  332,  55 

N.  W.  872. 
Attempt   to   escape   from   dangr^rons  position. 

Approved  in  Anna  v.  Missouri  P.  R.  Co.  96  Mo.  App.  549,  70  S.  W.  398,  holding 
one  thrown  in  depression  in  track,  and  lying  in  safety  under  passing  train,  negli- 
gent in  moving;  St.  Joseph  &  G.  I.  R.  Co.  v.  Hedge,  44  Neb.  460,  62  N.  W,  887, 
holding  passenger  placed  in  position  of  apparent  peril  through  carrier's  negli- 
gence may  recover  for  injuries  sustained  in  endeavoring  to  escape;  Crampton  v. 
Ivie  Bros.  124  N.  C.  597,  32  S.  E.  968,  holding  that  one  injured  in  turning  sud- 
denly out  of  road  and  upon  bank  to  avoid  collision  may  recover  damages. 

Cited  in  footnote  to  Tuttle  v.  Atlantic  City  R.  Co.  54  L.  R.  A.  682,  which 
authorizes  recovery  for  fall  while  trying  to  escape  from  derailed  car. 

Injnry  by  street  car. 

Approved  in  Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  36,  58  N.  W.  531,  hold- 
,  ing  that,  in  absence  of  negligence,  one  injured  when  his  horse  sprang  on  track 
may  recover  if  motorman  might,  by  reasonable  care,  have  stopped  car. 
Cited  in  note  (34  L.  R  A.  485,  486)  on  frightening*  of  horse  by  street  car. 

20  L.  R,  A.  856,  HANSON  v.  GLOBE  NEWSPAPER  CO.  159  Mass.  293,  34  N.  E. 

462. 
Libelous  publication. 

Approved  in  Pellardis  v.  Journal  Printing  Co.  99  Wis.  160,  74  N.  W.  99,  hold- 
ing charge  that  plaintiff  was  referred  to  in  libelous  article  not  erroneous,  where 
answer  admits  such  fact. 

Distinguished  in  Weber  v.  Butler,  81  Hun,  246,  30  N.  Y.  Supp.  713,  holding 
punitive  damages  allowable  where  carelessly  prepared  article  charged  plaintiff 
with  bigamy. 
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20  L.  R.  A.  861,  PERKINS  y.  STEIN,  94  Ky.  433,  22  S.  W.  640. 
Assault  by  admlnlsterlnar  polMon. 

Cited  in  footnote  to  Carr  v.  State«  20  L.  R.  A.  863,  which  holds  assault  in- 
volved in  administering  poison. 

20  L.  R.  A.  863,  CARR  v.  STATE,  135  Ind.  1,  41  Am.  St.  Rep.  408,  34  N.  E.  533. 
Revle-vr  of  ruling:  on  theory  decided. 

Cited  in  Haggart  v.  Stehlin,  137  Ind.  64,  22  L.  R.  A.  589,  35  N.  E.  997,  dis- 
senting opinion  by  Howard,   Ch.   J.,   who  holds   that  correctness  of  ruling  of 
lower  court  should  be  determined  on  theory  on  which  case  tried. 
Drlvlngr  over  person  as  assault. 

Cited  in  footnote  to  Perkins  v.  Stein,  20  L.  R.  A.  862,  which  holds  negligently 
driving  over  person  not  assault. 
Bvldence  of  vood  character. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evi- 
dence of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony 
by  which  supported. 
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